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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
x
x
x
x
x
x
x
x

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected.
Exceptions are the Procedural
Supplements at Stage 2 and the Groupings at Stage 3 (in which lists of amendments
in debating order were included in the original documents to assist members during
actual proceedings but are omitted here as the text of the amendments is already
contained in the Marshalled Lists of Amendments for Stage 2 and Stage 3).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
x
x
x

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

x

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance and the Standing Orders
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
This volume includes all the written evidence submitted to the Justice 1 Committee
at Stage 1, some of which was reproduced in the Stage 1 report, the remainder of
which was previously published on the Scottish Parliament website only.
The Finance Committee reported to the Justice 1 Committee on the Bill at Stage 1.
The Finance Committee report is included in Annexe B of the Stage 1 Report.
However, the minutes and the oral evidence for the Finance Committee meeting of
10 May 2005 were not included in that report, and they are therefore included in this
volume after the report.
The Justice 1 Committee took further evidence before Stage 2 proceedings. This
evidence is reproduced in the ‘Before Stage 2’ section. This ‘Before Stage 2’ section
also includes correspondence sent by the Deputy Minister for Justice regarding an
additional provision intended to be introduced at Stage 2 and an extract from the
Minutes of the Justice 1 Committee’s meeting on 28 September 2005, recording the
committee’s decision to depart from the default order of consideration at Stage 2.

The ‘Stage 2’ and ‘After Stage 2’ sections include, in date order, an exchange of
correspondence between the Deputy Minister for Justice and the Convener of the
Justice 1 Committee on the issue of marriage by cohabitation with habit and repute
and other issues raised during Stage 2 proceedings.

Forthcoming titles
The next titles in this series will be:
x
x
x
x

SPPB 91: Joint Inspection of Children’s Services and Inspection of Social Work
Services (Scotland) Bill 2005
SPPB 92: Human Tissue (Scotland) Bill 2005
SPPB 93: Budget (Scotland) (No.3) Bill 2006
SPPB 94: Scottish Schools (Parental Involvement) Bill 2005
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 36-EN. A Policy Memorandum is printed separately as SP Bill 36-PM.

Family Law (Scotland) Bill
[AS INTRODUCED]

5

An Act of the Scottish Parliament to amend the law in relation to marriage, divorce and the
jurisdiction of the courts in certain consistorial actions; to amend the Matrimonial Homes (Family
Protection) (Scotland) Act 1981; to amend the law relating to the domicile of persons who are
under 16 years of age; to make further provision as respects responsibilities and rights in relation
to children; to make provision conferring rights in relation to property, succession and claims in
damages for persons living, or having lived, together as if husband and wife; to amend Part 3 of
the Civil Partnership Act 2004; to make provision in relation to certain rules of private
international law relating to family law; to make incompetent actions for declarator of freedom
and putting to silence; and for connected purposes.

10

Marriage
1

Marriage to parent of former spouse: removal of special requirements
In the Marriage (Scotland) Act 1977 (c.15)—
(a) in section 2 (marriage of related persons)—
(i)

15

in subsection (1), for “subsections (1A) and (1B)” there shall be substituted
“subsection (1A)”; and

(ii) subsection (1B) shall be repealed; and
(b) in Schedule 1 (relationships by affinity referred to in section 2(1B)), paragraph 2A
shall be repealed.
2
20

Void marriages
After section 20 of the Marriage (Scotland) Act 1977 (c.15) there shall be inserted—
“Void marriages
20A

25

SP Bill 36

Grounds on which marriage void

(1)

Where subsection (2) or (3) applies in relation to a marriage solemnised in
Scotland, the marriage shall be void.

(2)

This subsection applies if at the time of the marriage ceremony a party to the
marriage who was capable of consenting to the marriage gave consent but did
so by reason only of duress or error.

(3)

This subsection applies if at the time of the marriage ceremony a party to the
marriage was incapable of—
Session 2 (2005)
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(a) understanding the nature of marriage; and
(b) consenting to the marriage.
(4)

If a party to a marriage gave consent to the marriage other than by reason only
of duress or error, the marriage shall not be void by reason only of that party’s
having tacitly withheld consent to the marriage at the time when it was
solemnised.

(5)

In this section “error” means—

5

(a) error as to the nature of the ceremony; or
(b) a mistaken belief held by a person (“A”) that the other party at the
ceremony with whom A purported to enter into a marriage was the
person whom A had agreed to marry.”.

10

3

Extension of jurisdiction of sheriff
In subsection (1) of section 5 of the Sheriff Courts (Scotland) Act 1907 (c.51) (extension
of jurisdiction), after “marriage”, where it secondly occurs, add “where the action is
raised after the death of both parties to the marriage”.

15

Matrimonial homes
4

Occupancy rights: duration
In section 1 of the 1981 Act (right of spouse without title to occupy matrimonial home),
after subsection (6) there shall be added—
“(7)

20

Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled spouse and a nonentitled spouse during a continuous period of two years; and
(b) during that period the non-entitled spouse has not occupied the
matrimonial home,
the non-entitled spouse shall, on the expiry of that period, cease to have
occupancy rights in the matrimonial home.

25

(8)

5
30

35

A non-entitled spouse who has ceased to have occupancy rights by virtue of
subsection (7) may not apply to the court for an order under section 3(1).”.

Occupancy rights: dealings with third parties
(1)

Section 6 of the 1981 Act (continued exercise of occupancy rights after dealing) shall be
amended in accordance with subsections (2) and (3).

(2)

After subsection (1), there shall be inserted—
“(1A) The occupancy rights of a non-entitled spouse in relation to a matrimonial
home shall not be exercisable in relation to the home where, following a
dealing of the entitled spouse relating to the home—
(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled spouse; or

40


4

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”.

Family Law (Scotland) Bill
(3)

3

In subsection (3)—
(a) in paragraph (e)—
(i)

for “sale” there shall be substituted “transfer for value”; and

(ii) for the words from “seller”, where it first occurs, to the end of the
paragraph there shall be substituted “transferor—

5

(i)

10

a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a matrimonial home in relation to which
a spouse of the transferor has or had occupancy rights; or

(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
spouse or a person acting on behalf of the non-entitled spouse
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

15

(b) in paragraph (f), for “5” there shall be substituted “2”.
6
20

Occupancy rights: proposed dealings with third parties
In section 7 of the 1981 Act (court’s power to dispense with spouse’s consent to dealing
and proposed dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) to (1D) below,”;
(b) after that subsection there shall be inserted—
“(1A) Subsection (1B) applies if, in relation to a proposed sale—

25

(a) negotiations with a third party have not begun; or
(b) negotiations have begun but a price has not been agreed.
(1B) An order under subsection (1) dispensing with consent may be made only if—
(a) the price agreed for the sale is no less than such amount as the court
specifies in the order; and

30

(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.
(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.
(1D) An order under subsection (1) dispensing with consent may be made only if—

35

(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order; and
(b) the security is executed before the expiry of such period as may be so
specified.”; and
(c) after subsection (3) there shall be inserted—
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“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled spouse who is or becomes the occupier
of the matrimonial home—
(a) to make such payments to the owner of the home in respect of that
spouse’s occupation of it as may be specified in the order;

5

(b) to comply with such other conditions relating to that spouse’s occupation
of the matrimonial home as may be so specified.”.
7

Amendment of definition of “matrimonial home”
In section 22 of the 1981 Act (interpretation) (which shall become subsection (1) of that
section)—

10

(a) in the definition of “matrimonial home”—
(i)

after “means” there shall be inserted “subject to subsection (2),”; and

(ii) for the words “one spouse for that” there shall be substituted “a person for
one”; and
(b) at the end there shall be inserted—

15

“(2) If the tenancy of a matrimonial home is transferred from one spouse to the
other by agreement or under any enactment, the home shall, on such transfer,
cease to be a matrimonial home.”.
Matrimonial interdicts and powers of arrest
20

8

Matrimonial interdicts
(1)

Section 14 of the 1981 Act (matrimonial interdicts) shall be amended in accordance with
subsections (2) and (3).

(2)

For paragraph (b) of subsection (2) there shall be substituted—
“(b) subject to subsection (3), prohibits a spouse from entering or remaining
in—

25

(i)

the matrimonial home;

(ii) any other residence occupied by the applicant spouse;
(iii) any place of work of the applicant spouse;
(iv) any school attended by a child in the permanent or temporary care
of the applicant spouse.”.

30

(3)

After subsection (2) there shall be added—
“(3)

Subsection (4) applies if the non-applicant spouse—
(a) is entitled to occupy the matrimonial home;
(b) is permitted by a third party to occupy it; or
(c) has occupancy rights in it.

35


6

(4)

Except where subsection (5) applies, the court may not grant a matrimonial
interdict prohibiting the non-applicant spouse from entering or remaining in the
matrimonial home.

(5)

This subsection applies if—

Family Law (Scotland) Bill

5

(a) the interdict is ancillary to an exclusion order; or
(b) by virtue of section 1(3), the court refuses leave to exercise occupancy
rights.
(6)
5

9

In this section and in sections 15 to 17, “applicant spouse” means the spouse
who has applied for the interdict; and “non-applicant spouse” shall be
construed accordingly.”.

Powers of arrest
In subsection (2) of section 15 of the 1981 Act (attachment of powers of arrest to
matrimonial interdicts), for the words “upon the termination of the marriage” there shall
be substituted “on the expiry of the period of 3 years beginning with the day on which
the application under subsection (1) is granted”.

10

Divorce
10

Divorce: reduction in separation periods
In subsection (2) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce)—

15

(a) in paragraph (d), for “two years” there shall be substituted “one year”; and
(b) in paragraph (e), for “five” there shall be substituted “two”.
11

Irretrievable breakdown of marriage: desertion no longer to be ground
Paragraph (c) of section 1(2) of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

20

12

Non-cohabitation without consent: removal of bar to divorce
Subsection (5) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

13
25

14
30

35

Collusion no longer to be bar to divorce
(1)

Any rule of law by which collusion between parties is a bar to their divorce shall cease
to have effect.

(2)

Section 9 of the 1976 Act (abolition of the oath of calumny) shall be repealed.
Financial provision: valuation of matrimonial property
In section 10 of the Family Law (Scotland) Act 1985 (c.37) (which provides for the
sharing of the value of matrimonial property and fixes the date of its valuation), after
subsection (2) there shall be inserted—
“(2A) Notwithstanding subsection (2), the court may, in determining what order for
financial provision (if any) to make and on the application of either party to the
marriage, take into account any difference between the net value of the
matrimonial property at—
(a) the relevant date; and


7

6
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(b) whichever of the dates mentioned in subsection (2B) the court considers
most appropriate.
(2B) Those dates are—
(a) the date on which the court makes the determination;
(b) such other date (being a date as near as may be to the date referred to in
paragraph (a)) as the court may determine;

5

(c) a date agreed by the parties to the marriage.”.
15

Financial provision: incidental orders
In subsection (2) of section 14 of the Family Law (Scotland) Act 1985 (c.37) (incidental
orders), after paragraph (j) there shall be inserted—

10

“(ja) in relation to a deed relating to moveable property, an order dispensing
with the execution of the deed by the grantor and directing the sheriff
clerk to execute the deed;”.
Domicile of persons under 16
15

16

Domicile of persons under 16
(1)

A person who is under 16 years of age shall be domiciled in the country with which the
person has for the time being the closest connection.

(2)

The presumptions in subsection (3) shall apply in determining for the purposes of
subsection (1) the country with which a person has the closest connection (the “relevant
country”).

(3)

Those presumptions are—

20

(a) that if—
(i)

both of the person’s parents are alive;

(ii) the person has a home with a parent (or both parents); and
25

(iii) both parents are domiciled in the same country,
the relevant country is the country in which the parents are domiciled;
(b) that if—
(i)

both of the person’s parents are alive;

(ii) the person has a home with one parent only; and
30

(iii) the parents are not domiciled in the same country,
the relevant country is the country in which the parent with whom the person has a
home is domiciled;
(c) that if—
(i)

35

one of the person’s parents is dead;

(ii) before the death, the person had a home with that parent; and
(iii) the person has not since the death had a home with the other parent,
the relevant country is the country in which the parent with whom the person had
a home was domiciled;


8
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7

(d) that if—
(i)

one of the person’s parents is dead;

(ii) before the death, the person had a home with that parent; and
(iii) since the death, the person has had a home with the other parent,
the relevant country is the country in which the surviving parent is domiciled;

5

(e) that if—
(i)

both of the person’s parents are dead;

(ii) before the deaths, the person had a home with a parent (or both parents);
and
(iii) both parents were domiciled in the same country,

10

the relevant country is the country in which the parents were domiciled;
(f) that if—
(i)

both of the person’s parents are dead;

(ii) before the death of one parent, the person had a home with that parent only;
and

15

(iii) the parents were not domiciled in the same country,
the relevant country is the country in which the parent with whom the person had
a home was domiciled.
(4)

Unmarried fathers: rights in relation to children

20

17

25

The presumptions in subsection (3) are rebuttable.

Parental responsibilities and parental rights of unmarried fathers
(1)

Section 3 of the Children (Scotland) Act 1995 (c.36) (provisions relating both to
parental responsibilities and parental rights) shall be amended in accordance with
subsections (2) and (3).

(2)

In paragraph (b) of subsection (1) (cases in which parents have parental responsibilities
and parental rights)—
(a) the words from “married” to the end shall become sub-paragraph (i) of that
paragraph; and
(b) at the end there shall be added “or
(ii) where not married to the mother at that time or subsequently, the
father is registered as the child’s father under any of the
enactments mentioned in subsection (1A).”.

30

(3)

After subsection (1) there shall be inserted—
“(1A) Those enactments are—

35

(a) section 18(1)(a), (b)(i) and (c) and (2)(b) of the Registration of Births,
Deaths and Marriages (Scotland) Act 1965 (c.49);
(b) sections 10(1)(a) to (e) and 10A(1)(a) to (e) of the Births and Deaths
Registration Act 1953 (c.20); and


9

8
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(c) article 14(3)(a) to (e) of the Births and Deaths Registration (Northern
Ireland) Order 1976 (S.I. 1976/1041).
(1B) The Scottish Ministers may by regulations make provision for or in connection
with specifying cases in which a father—
(a) who was not married to the mother of a child at the time of the child’s
conception or subsequently; and

5

(b) who is not registered as the child’s father under any of the enactments
mentioned in subsection (1A),
shall have parental responsibilities and parental rights in relation to the child.”.
(4)

10

Paragraph (b)(ii) of subsection (1) of section 3 of the Children (Scotland) Act 1995
(c.36) (which is inserted by subsection (2)(b)) shall not confer parental responsibilities
or parental rights on a man who, before the coming into force of subsections (2) and (3),
was registered under any of the enactments mentioned in subsection (1A) of that section
(which is inserted by subsection (3)).
Cohabitation: new rights

15

18

20

Meaning of “cohabitant” in sections 19 to 22
(1)

In sections 19 to 22, “cohabitant” means a person falling within subsection (2) or (3).

(2)

A person falls within this subsection if the person is (or was) living with another person
as if they were husband and wife.

(3)

A person falls within this subsection if the person is (or was) living with another person
in a relationship which has the characteristics of the relationship between husband and
wife except that the persons are of the same sex.

(4)

In determining for the purposes of any of sections 19 to 22 whether a person is a
cohabitant, the court shall have regard to—
(a) the length and nature of the cohabitation;

25

(b) the extent, if any, to which one cohabitant is financially dependent on the other;
and
(c) whether the cohabitants have a child of whom they are the parents.
(5)
30

19

Rights in certain household goods
(1)

Subsection (2) applies where any question arises (whether during or after the
cohabitation) as to the respective rights of ownership of cohabitants in any household
goods.

(2)

It shall be presumed that each cohabitant has a right to an equal share in household
goods acquired (other than by gift or succession from a third party) during the period of
cohabitation.

(3)

The presumption in subsection (2) shall be rebuttable.

(4)

In this section, “household goods” means any goods (including decorative or ornamental
goods) kept or used at any time during the cohabitation in any residence in which the
cohabitants are (or were) cohabiting for their joint domestic purposes; but does not
include—

35

40
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In subsection (4) and section 21, “court” means Court of Session or sheriff.
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9

(a) money;
(b) securities;
(c) any motor car, caravan or other road vehicle; or
(d) any domestic animal.
5

20

Rights in certain money and property
(1)

Subsection (2) applies where, in relation to cohabitants, any question arises (whether
during or after the cohabitation) as to the right of a cohabitant to—
(a) money derived from any allowance made by either cohabitant for their joint
household expenses or for similar purposes; or
(b) any property acquired out of such money.

10

15

(2)

Subject to any agreement between the cohabitants to the contrary, the money or property
shall be treated as belonging to each cohabitant in equal shares.

(3)

In this section “property” does not include a residence used by the cohabitants as the
sole or main residence in which they live (or lived) together.

21

Financial provision where cohabitation ends otherwise than by death
(1)

Subsection (2) applies where cohabitants cease to cohabit otherwise than by reason of
the death of one (or both) of them.

(2)

On the application of a cohabitant (the “applicant”), the court may, after having regard
to the matters mentioned in subsection (3)—
(a) make an order requiring the other cohabitant (the “defender”) to pay a capital sum
of an amount specified in the order to the applicant;

20

(b) make an order requiring the defender to pay such amount as may be specified in
the order in respect of any economic burden of caring, after the end of the
cohabitation, for a child of the cohabitants;
(c) make such interim order as it thinks fit.

25

(3)

Those matters are—
(a) whether (and, if so, to what extent) the defender has derived economic advantage
from contributions made by the applicant; and
(b) whether (and, if so, to what extent) the applicant has suffered economic
disadvantage in the interests of—

30

(i)

the defender; or

(ii) any child of the cohabitants.
(4)

In making an order under paragraph (a) or (b) of subsection (2), the court may specify
that the amount shall be payable—
(a) on such date as may be specified;

35

(b) in instalments.
(5)

Any application under this section shall be made not later than one year after the day on
which the cohabitants cease to cohabit.

(6)

In this section—
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“child of the cohabitants” means any child under 16 years of age of whom the
cohabitants are the parents;
“contributions” includes indirect and non-financial contributions (and, in
particular, any such contribution made by looking after any child of the
cohabitants or any house in which they cohabited); and

5

“economic advantage” includes gains in—
(a)

capital;

(b) income; and
(c)

earning capacity;

and “economic disadvantage” shall be construed accordingly.

10

22

Application to court by survivor for provision on intestacy
(1)

This section applies where—
(a) a cohabitant (the “deceased”) dies intestate; and
(b) immediately before the death the deceased was—
(i)

15

domiciled in Scotland; and

(ii) cohabiting with another cohabitant (the “survivor”).
(2)

Subject to subsection (4), on the application of the survivor, the court may—
(a) after having regard to the matters mentioned in subsection (3), make an order—
(i)

20

for payment to the survivor out of the deceased’s net intestate estate of a
capital sum of such amount as may be specified in the order;

(ii) for transfer to the survivor of such property (whether heritable or
moveable) from that estate as may be so specified;
(b) make such interim order as it thinks fit.
(3)

Those matters are—
(a) the size and nature of the deceased’s net intestate estate;

25

(b) any benefit received, or to be received, by the survivor—
(i)

on, or in consequence of, the deceased’s death; and

(ii) from somewhere other than the deceased’s net intestate estate; and
(c) the nature and extent of any other rights against, or claims on, the deceased’s net
intestate estate.

30

35

(4)

An order or interim order under subsection (2) shall not have the effect of awarding to
the survivor an amount which would exceed the amount to which the survivor would
have been entitled in respect of legal rights and prior rights had the survivor been the
spouse of the deceased.

(5)

An application under this section may be made to—
(a) the Court of Session;
(b) a sheriff in the sheriffdom in which the deceased was habitually resident at the
date of death;
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11

(c) if at the date of death it is uncertain in which sheriffdom the deceased was
habitually resident, the sheriff at Edinburgh.

5

(6)

Subject to subsection (7), any application under this section shall be made before the
expiry of the period of 6 months beginning with the day on which the deceased died.

(7)

The court may, on cause shown, permit an application to be made after the expiry of the
period mentioned in subsection (6).

(8)

In making an order under paragraph (a)(i) of subsection (2), the court may specify that
the capital sum shall be payable—
(a) on such date as may be specified;
(b) in instalments.

10

(9)

In making an order under paragraph (a)(ii) of subsection (2), the court may specify that
the transfer shall be effective on such date as may be specified.

(10) If the court makes an order in accordance with subsection (8), it may, on an application
by any party having an interest, vary the date or method of payment of the capital sum.
(11) In this section—

15

“intestate” shall be construed in accordance with section 36(1) of the Succession
(Scotland) Act 1964 (c.41);
“legal rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41);
“net intestate estate” means so much of the intestate estate as remains after
provision for the satisfaction of—

20

(a)

inheritance tax;

(b) other liabilities of the estate having priority over legal rights and the prior
rights of a surviving spouse; and
(c)

25

any legal rights and the prior rights of a surviving spouse; and

“prior rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41).
23

Administration of Justice Act 1982: extension of definition of “relative”
In section 13 of the Administration of Justice Act 1982 (c.53) (supplementary provisions
and definitions in relation to Part 2), in the definition of relative, after paragraph (b)
insert—

30

“(ba) any person (“A”), not being the civil partner of the injured person, who
was, at the time of the act or omission giving rise to liability in the
responsible person, living with the injured person in a relationship which
had the characteristics of the relationship between husband and wife
except that A and the injured person are of the same sex;”.

35

Cohabitation: domestic interdicts
24

Domestic interdicts
(1)

The 1981 Act shall be amended in accordance with subsections (2) and (3).
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(2)

In subsection (3) of section 18 (cohabiting couples: occupancy rights and application of
certain provisions of Act), for the words from “sections”, where it first occurs, to “17”
there shall be substituted “section 13”.

(3)

After section 18 there shall be inserted—
“Domestic interdicts and powers of arrest

5

18A
(1)

Meaning of “domestic interdict”
In sections 18B, 18C and 18E, “domestic interdict” means—

10

(a) an interdict granted on the application of a person (“A”) who is (or was)
living with another person (“B”) as if they were husband and wife
against B for any of the purposes mentioned in subsection (2); or

15

(b) an interdict granted on the application of a person (“C”) who is (or was)
living with another person (“D”) in a relationship which has the
characteristics of the relationship between husband and wife except that
C and D are of the same sex against D for any of the purposes mentioned
in subsection (2).
(2)

Those purposes are—
(a) restraining or prohibiting such conduct of the defender towards—
(i)

the pursuer; or

(ii) any child in the permanent or temporary care of the pursuer,
as the court may specify;

20

(b) prohibiting the defender from entering or remaining in—
(i)

a family home occupied by the pursuer and the defender;

(ii) any other residence occupied by the pursuer;
(iii) any place of work of the pursuer;
(iv) any school attended by a child in the permanent or temporary care
of the pursuer.

25

(3)

In this section and in sections 18B to 18E—
“family home” means, subject to subsection (4), any house, caravan,
houseboat or other structure which has been provided or has been made
available by the pursuer or the defender (or both of them) as (or has
become) a family residence for them and includes any garden or other
ground or building usually occupied with, or otherwise required for the
amenity or convenience of, the house, caravan, houseboat or other
structure; but does not include a residence provided or made available by
any person for the pursuer or, as the case may be, the defender to reside
in (whether or not with any child who is treated as a child of the family
by the pursuer and the defender) separately from the defender or, as the
case may be, the pursuer; and

30

35

“interdict” includes interim interdict;
40
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(4)

If the tenancy of a family home is transferred from a pursuer to a defender (or,
as the case may be, from a defender to a pursuer) by agreement or under any
enactment, the home shall, on such transfer, cease to be a family home.
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18B
(1)

13

Domestic interdicts: further provision
Subsection (2) applies if the defender—
(a) is entitled to occupy the family home;
(b) is permitted by a third party to occupy it; or
(c) has occupancy rights in it.

5

(2)

Except where subsection (3) applies, the court may not grant a domestic
interdict prohibiting the defender from entering or remaining in the family
home.

(3)

This subsection applies if—
(a) the interdict is ancillary to an exclusion order; or

10

(b) the defender has no occupancy rights in the family home (or the grant of
any such rights is recalled by the court).
18C
15

Attachment of power of arrest to domestic interdict

(1)

This section applies where an application is made for a domestic interdict.

(2)

Subject to subsection (3), the court shall, on the application of the pursuer,
attach a power of arrest—
(a) to any domestic interdict which is ancillary to an exclusion order
(including an interim order made, by virtue of section 18(3), under
section 4(6));
(b) to any other domestic interdict where the defender has had the
opportunity of being heard by or represented before the court, unless it
appears to the court that in all the circumstances of the case such a power
is unnecessary.

20

(3)

The court may attach a power of arrest to an interdict by virtue of subsection
(2) only if satisfied that attaching the power would not result in the defender
being subject, in relation to the interdict, to a power of arrest under both this
Act and the Protection from Abuse (Scotland) Act 2001 (asp 14).

(4)

A power of arrest attached to an interdict by virtue of subsection (2) shall not
have effect until such interdict together with the attached power of arrest is
served on the defender; and such a power of arrest shall, unless previously
recalled, cease to have effect on the expiry of the period of 3 years beginning
with the day on which the application under subsection (2) is granted.

(5)

If, by virtue of subsection (2), a power of arrest is attached to an interdict, a
constable may arrest without warrant the defender if he has reasonable cause
for suspecting the defender of being in breach of the interdict.

(6)

If, by virtue of subsection (2), a power of arrest is attached to an interdict, the
pursuer shall, as soon as possible after service of the interdict together with the
attached power of arrest on the defender, ensure that there is delivered to the
chief constable of the police area in which the family home is situated a copy
of the application for the interdict and of the interlocutor granting the interdict
together with a certificate of service of the interdict and, where the application
to attach the power of arrest to the interdict was made after the interdict was
granted, a copy of that application and of the interlocutor granting it and a
certificate of service of the interdict together with the attached power of arrest.

25

30

35

40
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(7)

5

18D
(1)

Where any domestic interdict to which, by virtue of subsection (2), there is
attached a power of arrest is varied or recalled, the person who applied for the
variation or recall shall ensure that there is delivered to the chief constable of
the police area in which the family home is situated a copy of the application
for variation or recall and of the interlocutor granting the variation or recall.
Police powers after arrest
Where a defender has been arrested under section 18C(5), the officer in charge
of a police station may—
(a) if satisfied that there is no likelihood of violence to the pursuer or any
child in the temporary or permanent care of the pursuer, liberate the
defender unconditionally; or

10

(b) refuse to liberate the defender.
(2)

For such refusal and the detention of the defender until appearance in court by
virtue of section 18E(2) or any provision of the Criminal Procedure (Scotland)
Act 1995 (c.46) the officer shall not be subjected to any claim.

(3)

Where a defender arrested under section 18C(5) is liberated under subsection
(1)(a), the facts and circumstances which gave rise to the arrest shall be
reported forthwith to the procurator fiscal who, if he decides to take no
criminal proceedings in respect of those facts and circumstances, shall at the
earliest opportunity take all reasonable steps to intimate his decision to the
persons mentioned in paragraphs (a) and (b) of section 18E(5).

15

20

18E
(1)

Procedure after arrest
This section shall apply only where—
(a) a defender arrested under section 18C(5) has not been liberated under
section 18D(1)(a); and

25

(b) the procurator fiscal decides that no criminal proceedings are to be taken
in respect of the facts and circumstances which gave rise to the arrest.
(2)

The defender shall wherever practicable be brought before the sheriff sitting as
a court of summary criminal jurisdiction for the district in which he or she was
arrested not later than in the course of the first day after the arrest, such day not
being a Saturday, Sunday or a court holiday prescribed for that court under
section 8 of the Criminal Procedure (Scotland) Act 1995 (c.46) (“the 1995
Act”).

(3)

Nothing in subsection (2) shall prevent the defender from being brought before
the sheriff on a Saturday, a Sunday or such a court holiday where the sheriff is,
in pursuance of section 8 of the 1995 Act, sitting on such day for the disposal
of criminal business.

(4)

Subsections (1) to (3) of section 15 of the 1995 Act (intimation to a named
person) shall apply to a defender who has been arrested under section 18C(5)
as they apply to a person who has been arrested in respect of any offence.

(5)

The procurator fiscal shall at the earliest opportunity, and in any event prior to
the defender being brought before the sheriff under subsection (2), take all
reasonable steps to intimate—

30

35

40

(a) to the pursuer; and
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15

(b) to the solicitor who acted for the pursuer when the domestic interdict was
granted or to any other solicitor who the procurator fiscal has reason to
believe acts for the time being for the pursuer,
that no criminal proceedings of the kind mentioned in subsection (1) are to be
taken.

5

(6)

On the defender’s being brought before the sheriff under subsection (2), the
following procedure shall apply—
(a) the procurator fiscal shall present to the sheriff a petition containing—
(i)

a statement of the particulars of the defender;

(ii) a statement of the facts and circumstances which gave rise to the
arrest; and

10

(iii) a request that the defender be detained for a further period not
exceeding 2 days;
(b) if it appears to the sheriff that—
(i)

15

the statement mentioned in paragraph (a)(ii) discloses a prima
facie breach of interdict by the defender;

(ii) proceedings for breach of interdict will be taken; and
(iii) there is a substantial risk of violence by the defender against the
pursuer or any child in the permanent or temporary care of the
pursuer,

20

he may order the defender to be detained for a further period not
exceeding 2 days;
(c) in any case to which paragraph (b) does not apply, the defender shall,
unless in custody in respect of any other matter, be released from
custody.

25

(7)

In computing the period of 2 days mentioned in paragraphs (a) and (b) of
subsection (6), no account shall be taken of a Saturday, Sunday or a court
holiday prescribed for that court under section 8 of the 1995 Act.”.
Amendments of Civil Partnership Act 2004

30

25

Amendments of Civil Partnership Act 2004
Schedule 1, which contains amendments of the Civil Partnership Act 2004 (c.33), shall
have effect.
Application of 1981 Act to cohabiting couples of same sex

26
35

Application of 1981 Act to cohabiting couples of same sex
(1)

Section 18 of the 1981 Act (occupancy rights of cohabiting couples) shall be amended in
accordance with subsections (2) and (3).

(2)

In subsection (1)—
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(a) after “wife” there shall be inserted “or two persons (not being civil partners of
each other) are living together in a relationship which has the characteristics of the
relationship between husband and wife except that the persons are of the same
sex”;
(b) after “wife (”, there shall be inserted “in either case”; and

5

(c) for “man and the woman” there shall be substituted “entitled partner and the nonentitled partner”.
(3)

In subsection (2)—
(a) for “a man and a woman” there shall be substituted “two persons”; and
(b) in paragraph (b), for the words from “are” to the end of that paragraph there shall
be substituted “is any child—

10

(i)

of whom they are the parents; or

(ii) who they have treated as a child of theirs.”.
Jurisdiction
15

27

Jurisdiction: actions for declarator of recognition of certain foreign decrees
(1)

The Domicile and Matrimonial Proceedings Act 1973 (c.45) shall be amended in
accordance with subsections (2) and (3).

(2)

In section 7 (jurisdiction of Court of Session in certain consistorial causes)—
(a) in subsection (1)—
(i)

20

for “(2) to (8)” there shall be substituted “(2A) to (10)”; and

(ii) at the end there shall be inserted—
“(aa) an action for declarator of recognition of a relevant foreign decree.”;
(b) in subsection (3A), after “marriage”, where it first occurs, there shall be inserted
“or for declarator of recognition of a relevant foreign decree”; and
(c) after subsection (8) there shall be added—

25

“(9)

In this section, “relevant foreign decree” means a decree of divorce, nullity or
separation granted outwith a member state of the European Union.

(10) References in subsection (3A) to a marriage shall, in the case of an action for
declarator of recognition of a relevant foreign decree, be construed as
references to the marriage to which the relevant foreign decree relates.”.

30

(3)

In section 8 (jurisdiction of sheriff court in certain consistorial causes)—
(a) in subsection (1)—
(i)

35

for “(4)” there shall be substituted “(6)”;

(ii) the words from “an” to the end shall become paragraph (a) of that
subsection; and
(iii) at the end there shall be added “and
(b)

an action for declarator of recognition of a relevant foreign decree.”;

(b) in subsection (2), after “divorce” there shall be inserted “or for declarator of
recognition of a relevant foreign decree”; and
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17

(c) after subsection (4) there shall be added—

5

“(5)

In this section, “relevant foreign decree” has the meaning given by section
7(9).

(6)

References in subsection (2) to a marriage shall, in the case of an action for
declarator of recognition of a relevant foreign decree, be construed as
references to the marriage to which the relevant foreign decree relates.”.
Private international law

28

Validity of marriages
(1)

Subject to the Foreign Marriage Act 1892 (c.23), the question whether a marriage is
formally valid shall be determined by the law of the place where the marriage was
celebrated.

(2)

The question whether a person who enters into a marriage—

10

(a) had capacity; or
(b) consented,
to enter into it shall, subject to subsection (3) and to section 50 of the Family Law Act
1986 (c.55) (non-recognition of divorce or annulment in another jurisdiction no bar to
remarriage), be determined by the law of the place where, immediately before the
marriage, that person was domiciled.

15

(3)

If a marriage entered into in Scotland is void under a rule of Scots internal law, then,
notwithstanding subsection (2), that rule shall prevail over any law under which the
marriage would be valid.

(4)

If the law of the place in which a person is domiciled requires a person under a certain
age to obtain parental consent before entering into a marriage, that requirement shall not
be taken to affect the capacity of a person to enter into a marriage in Scotland unless
failure to obtain such consent would render invalid any marriage that the person
purported to enter into in any form anywhere in the world.

20

25

29

Matrimonial property
(1)

Any question in relation to the rights of spouses to each other’s immoveable property
arising by virtue of the marriage shall be determined by the law of the place in which the
property is situated.

(2)

Subject to subsections (4) and (5), if spouses are domiciled in the same country, any
question in relation to the rights of the spouses to each other’s moveable property arising
by virtue of the marriage shall be determined by the law of that country.

(3)

Subject to subsections (4) and (5), if spouses are domiciled in different countries then,
for the purposes of any question in relation to the rights of the spouses to each other’s
moveable property arising by virtue of the marriage, the spouses shall be taken to have
the same rights to such property as they had immediately before the marriage.

(4)

Any question in relation to—

30

35

(a) the use or occupation of a matrimonial home which is moveable; or
40

(b) the use of the contents of a matrimonial home (whether the home is moveable or
immoveable),
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shall be determined by the law of the country in which the home is situated.
(5)

A change of domicile by a spouse (or both spouses) shall not affect a right in moveable
property which, immediately before the change, has vested in either spouse.

(6)

This section shall not apply—
(a) in relation to the law on aliment, financial provision on divorce, transfer of
property on divorce or succession;

5

(b) to the extent that spouses agree otherwise.
(7)

10

30

In this section, “matrimonial home” has the same meaning as in section 22 of the 1981
Act.
Aliment
Subject to the Maintenance Orders (Reciprocal Enforcement) Act 1972 (c.18), a court in
Scotland shall apply Scots internal law in any action for aliment which comes before it.
Declarator of freedom and putting to silence: action no longer competent

31

Action for declarator of freedom and putting to silence to cease to be competent
It shall not be competent to raise an action for declarator of freedom and putting to
silence.

15

General
32

Interpretation
In this Act—
“the 1976 Act” means the Divorce (Scotland) Act 1976 (c.39); and

20

“the 1981 Act” means the Matrimonial Homes (Family Protection) (Scotland) Act
1981 (c.59).
33

Minor and consequential amendments and repeals
(1)

Schedule 2 (which contains minor amendments and amendments consequential on the
provisions of this Act) shall have effect.

(2)

The enactments mentioned in the first column in schedule 3 (which include enactments
that are spent) are repealed to the extent set out in the second column.

25

34
30

Short title and commencement
(1)

This Act may be cited as the Family Law (Scotland) Act 2005.

(2)

The provisions of this Act (except this section) shall come into force on such day as the
Scottish Ministers may by order made by statutory instrument appoint.

(3)

An order under subsection (2) may—
(a) appoint different days for different purposes; and

35
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(b) include such transitional or saving provision as the Scottish Ministers consider
necessary or expedient in connection with the coming into force of the provisions
brought into force.
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(4)

19

A statutory instrument containing an order under subsection (2) which includes
provision as mentioned in subsection (3)(b) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
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Schedule 1—Amendments of the Civil Partnership Act 2004
SCHEDULE 1
(introduced by section 25)
AMENDMENTS OF THE CIVIL PARTNERSHIP ACT 2004

1

The Civil Partnership Act 2004 (c.33) shall be amended in accordance with this
schedule.

2

In section 101 (right of civil partner without title to occupy family home), after
subsection (6) there shall be inserted—

5

“(6A) Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled partner and a nonentitled partner during a continuous period of two years, and

10

(b) during that period the non-entitled partner has not occupied the family
home,
the non-entitled partner shall, on the expiry of that period, cease to have
occupancy rights in the family home.
(6B) A non-entitled partner who has ceased to have occupancy rights by virtue of
subsection (6A) may not apply to the court for an order under section 103(1).”.

15

20

3

In subsection (1) of section 103 (regulation by court of rights of occupancy of family
home), at the beginning there shall be inserted “Subject to section 101(6A),”.

4

In section 106 (continued exercise of occupancy rights after dealing)—
(a) after subsection (1), there shall be inserted—
“(1A) The occupancy rights of a non-entitled partner in relation to a family home
shall not be exercisable in relation to the home where, following a dealing of
the entitled partner relating to the home—
(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled partner, or

25

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”; and
(b) in subsection (3)—
30

(i)

in paragraph (e), for “sale” there shall be substituted “transfer for value”;

(ii) in paragraph (e), for the words from “seller”, where it first occurs, to the
end of the paragraph there shall be substituted “transferor—
(i)
35
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a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a family home in relation to which a
civil partner of the transferor has or had occupancy rights, or
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(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
partner or a person acting on behalf of the non-entitled partner
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

5

(iii) in paragraph (f), for “5” there shall be substituted “2”.
5

In section 107 (dispensation with civil partner’s consent to dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) and (1C),”;
(b) after that subsection there shall be inserted—

10

“(1A) Subsection (1B) applies if, in relation to a proposed sale—
(a) negotiations with a third party have not begun, or
(b) negotiations have begun but a price has not been agreed.
(1B) An order under subsection (1) dispensing with consent may be made only if—
(a) the price agreed for the sale is no less than such amount as the court
specifies in the order, and

15

(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.
(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.

20

(1D) An order under subsection (1) dispensing with consent may be made only if—
(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order, and
(b) the security is executed before the expiry of such period as may be so
specified.”; and

25

(c) after subsection (3) there shall be inserted—
“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled partner who is or becomes the occupier
of the family home—
(a) to make such payments to the owner of the home in respect of that
partner’s occupation of it as may be specified in the order,

30

(b) to comply with such other conditions relating to that partner’s occupation
of the family home as may be so specified.”.
6
35

In section 113 (civil partnerships: competency of interdict)—
(a) in subsection (2), for paragraph (b) there shall be substituted—
“(b) subject to subsection (3), prohibits a civil partner from entering or
remaining in—
(i)

the family home,

(ii) any other residence occupied by the applicant civil partner,
40

(iii) any place of work of the applicant civil partner,
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(iv) any school attended by a child of the family or a child in the care
of the applicant civil partner”; and
(b) after that subsection, there shall be added—
“(3)

Subsection (4) applies if the non-applicant civil partner—
(a) is entitled to occupy the family home,

5

(b) is permitted by a third party to occupy it, or
(c) has occupancy rights in it.
(4)

Except where subsection (5) applies, the court may not grant a relevant
interdict prohibiting the non-applicant civil partner from entering or remaining
in the family home.

(5)

This subsection applies if—

10

(a) the interdict is ancillary to an exclusion order, or
(b) by virtue of section 101(4), the court refuses leave to exercise occupancy
rights.
(6)

15

In this section and in sections 114 to 116, “applicant civil partner” means the
civil partner who has applied for the interdict; and “non-applicant civil partner”
is to be construed accordingly.”.

7

In subsection (3) of section 114 (attachment of powers of arrest to relevant interdicts),
for the words from “upon” to the end there shall be substituted “on the expiry of the
period of 3 years beginning with the day on which the application under subsection (1)
is granted”.

8

In subsection (3) of section 117 (dissolution of civil partnerships)—

20

(a) in paragraph (c), for “two years” there shall be substituted “one year”; and
(b) in paragraph (d), for “5” there shall be substituted “two”.
25

9

Section 135 (interpretation of Part 3) shall become subsection (1) of that section and—
(a) in the definition of “family home”—
(i)

after “means” there shall be inserted “subject to subsection (2)”; and

(ii) for the words “one civil partner for that” there shall be substituted “a
person for one”; and
(b) at the end there shall be inserted—
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“(2)

If the tenancy of a family home is transferred from one civil partner to the
other by agreement or under any enactment, the home shall, on such transfer,
cease to be a family home.”.
SCHEDULE 2
(introduced by section 33(1))
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MINOR AND CONSEQUENTIAL AMENDMENTS
The Domicile and Matrimonial Proceedings Act 1973 (c.45)
1


24

In section 7 of the Domicile and Matrimonial Proceedings Act 1973 (jurisdiction of
Court of Session)—

Family Law (Scotland) Bill
Schedule 2—Minor and consequential amendments

23

(a) in paragraph (a) of subsection (1)—
(i)

after “marriage”, where it first occurs, there shall be inserted “or”; and

(ii) the words “declarator of freedom and putting to silence” shall be repealed;
(b) subsection (2) shall be repealed; and
(c) in subsection (5)—

5

(i)

after “marriage”, where it secondly occurs, there shall be inserted “or”; and

(ii) “or declarator of freedom and putting to silence” shall be repealed.
The Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59)
2 (1)

The Matrimonial Homes (Family Protection) (Scotland) Act 1981 shall be amended as
follows.

(2)

In subsection (1) of section 3 (regulation by court of rights of occupancy of matrimonial
home), at the beginning there shall be inserted “Subject to section 1(7) of this Act,”.

(3)

In the proviso to section 17(2), for “10” there shall be substituted “8”

10

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9)
15

3

In section 9 of the Law Reform (Parent and Child) (Scotland) Act 1986 (savings and
supplementary provisions)—
(a) in paragraph (b) of subsection (1), at the beginning there shall be inserted “subject
to subsection (1A) below,”; and
(b) after that subsection, there shall be inserted—
“(1A) Subsections (1) and, with the omission of the words “Subject to subsection (4)
below,”, (2) of section 1 of this Act shall apply in relation to adopted
children.”.

20

The Civil Partnership Act 2004 (c.33)
4
25

In section 115(2) of the Civil Partnership Act 2004 (police powers after arrest) for
“Criminal Procedure (Scotland) Act 1975 (c.21)” there shall be substituted “Criminal
Procedure (Scotland) Act 1995 (c.46)”.
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Family Law (Scotland) Bill
Schedule 3—Repeals
SCHEDULE 3
(introduced by section 33)
REPEALS

5

Enactment
Extent of repeal
The Conjugal Rights (Scotland) The whole Act.
Amendment Act 1861 (c.86)
The Law Reform (Husband and The whole Act.
Wife) Act 1962 (c.48)

10

The Domicile and Matrimonial Section 4.
Proceedings Act 1973 (c.45)
The Divorce (Scotland) Act 1976 In section 2, subsection (3) and, in subsection (4),
(c.39)
the word “(c)”.
The Adoption (Scotland) Act 1978 In section 39, in subsections (1) and (2), the word
(c.28)
“legitimate”, wherever it occurs.

15

20

The Matrimonial Homes (Family Section 15(6).
Protection) (Scotland) Act 1981 Section 21.
(c.59)
In section 22, in the definition of “matrimonial
home”, the words “attached to, and”.
The Law Reform (Parent and Child) In section 9(1), paragraph (a).
(Scotland) Act 1986 (c.9)
The Age of Legal Capacity Section 7.
(Scotland) Act 1991 (c.50)

25
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The Civil Partnership Act 2004 Section 86(4) to (7).
(c.33)
Section 114(7).
In section 117, subsections (3)(b), (6) and (7).
In Schedule 10, paragraph 3.
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An Act of the Scottish Parliament to amend the law in relation to marriage, divorce and the
jurisdiction of the courts in certain consistorial actions; to amend the Matrimonial Homes
(Family Protection) (Scotland) Act 1981; to amend the law relating to the domicile of persons
who are under 16 years of age; to make further provision as respects responsibilities and
rights in relation to children; to make provision conferring rights in relation to property,
succession and claims in damages for persons living, or having lived, together as if husband
and wife; to amend Part 3 of the Civil Partnership Act 2004; to make provision in relation to
certain rules of private international law relating to family law; to make incompetent actions
for declarator of freedom and putting to silence; and for connected purposes.
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CONTENTS
1.
As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents
are published to accompany the Family Law (Scotland) Bill introduced in the Scottish
Parliament on 7 February 2005:
•

Explanatory Notes;

•

a Financial Memorandum;

•

an Executive Statement on legislative competence; and

•

the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 36–PM.
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill seeks to support the aims set out in the Policy Memorandum by introducing
changes to update Scottish family law. Family law provides the legal framework that regulates
responsibilities and rights between couples and between children and their parents and others
with an interest in their welfare. Scotland, in common with many other countries, has, in recent
decades, seen significant changes in family formation and in attitudes towards the family. The
Bill makes a range of provisions designed to address the legal vulnerabilities experienced by
family members in Scotland today and to ensure that family law protects the best interests of
children regardless of the type of family to which they belong. The provisions of the Bill impact
across a number of aspects of family law and include:
•

the rules regulating divorce;

•

parental responsibilities and rights (PRRs) for fathers;

•

protection against domestic abuse;

as well as introducing new legal safeguards for cohabiting couples and their children and a
number of technical amendments designed to remove anomalies and clarify various matters
relating to marriage and to the domicile of children.
Marriage
Section 1:

Marriage to parent of former spouse: removal of special requirements

5.
The Marriage (Scotland) Act 1977 specifies that people who are related to one another by
certain ‘forbidden degrees’ may not marry. This applies to people who are connected by close
family ties. There are two levels of these forbidden degrees: relationship by ‘consanguinity’ and
relationship by ‘affinity’. While the former refers to relationship by blood, the latter refers to
relationships which are not. Section 1 removes the provision of the Marriage (Scotland) Act
1977 that makes a marriage void between certain persons related by degrees of affinity. If a
marriage is void it is considered never to have taken place.
6.

Section 1 removes the barriers to a marriage between:
•
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a man and the mother of his former wife
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•

a man and the former wife of his son

•

a woman and the father of her former husband

•

a woman and the former husband of her daughter

Section 2:

Void marriages

7.
Section 2 puts into statutory form two grounds that will make a marriage void.
Previously these grounds were not set out in legislation but existed at common law. The
common law is that aspect of the law comprised of decisions by the courts.
8.

A marriage will be void under this section if:
•

a party to the marriage was capable of consenting to the marriage but consented only
because of duress or error; or

•

a party to the marriage was incapable both of understanding the nature of marriage
and of consenting to the marriage.

9.
Subsection (4) states that a marriage will not be void simply because a party tacitly
withheld consent to the marriage at the time the marriage was solemnised.
10.
Subsection (5) defines ‘error’ as a mistake as to the nature of the marriage ceremony or
the identity of the persons involved in the ceremony for the purposes of section 2.
Section 3:

Extension of jurisdiction of sheriff

11.
Actions for declarators of marriage and declarators of nullity of marriage are family
actions currently competent only in the Court of Session and governed in certain respects by
special rules of procedure. Section 3 provides that actions for declarator of marriage or nullity of
marriage are competent not only in the Court of Session but also in the sheriff courts with the
exception of those cases where an action is raised after the death of both parties. In such
circumstances, actions should continue to be raised only in the Court of Session.
Matrimonial homes
Section 4:

Occupancy rights: duration

12.
Section 4 concerns the matrimonial home and the rights of the “non-entitled” spouse to
occupy the home. An “entitled” spouse is one who has a right to occupy the matrimonial home,
whether because he or she is the owner or tenant or because he or she is allowed by a third party
to occupy it. A spouse with no such right is a “non-entitled” spouse. The Matrimonial Homes
(Family Protection) (Scotland) Act 1981 (“the 1981 Act”) gives the non-entitled spouse a right to
live in the matrimonial home by providing that, if already living there, he or she has the right to
continue to occupy it and where not living there he or she has a right to occupy it. Section 4
introduces a time bar to this latter right. Where there has been no cohabitation between a
married couple for two years during which the non-entitled spouse has not occupied the
matrimonial home, the non-entitled spouse will cease to have occupancy rights.

3
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Section 5:

Occupancy rights: dealings with third parties

13.
The Matrimonial Homes (Family Protection) (Scotland) Act 1981 contains provisions
designed to protect the non-entitled spouse from the entitled spouse’s “dealing” e.g. selling the
house to a third party. However, it may be the case that a third party purchases a house from
someone, who is not themselves the entitled spouse, unaware that there is a non-entitled spouse
who, subsequent to the sale, seeks to exercise their occupancy rights.
14.
The 1981 Act, therefore, provides circumstances where the occupancy rights of a nonentitled spouse shall not be exercisable where a third party has bought the house in good faith
from a person who is not the entitled spouse. Section 5 further modifies this part of the 1981 Act.
The 1981 Act currently stipulates that if five years have passed since the entitled spouse has
ceased to be entitled to occupy the matrimonial home and the non-entitled spouse has not
occupied the home during that period then the non-entitled spouse loses their occupancy rights.
Subsection (3) of section 5 reduces that qualifying period from five years to two years.
Section 6:

Occupancy rights: proposed dealings with third parties

15.
Section 7 of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 details the
circumstances in which courts can dispense with the consent of the non-entitled spouse to the
dealing of a matrimonial home. Paragraph (b) of section 6 of this Bill amends the 1981 Act by
further defining these circumstances making them subject to conditions, including: that
negotiations on the sale of the home to a third party must not have begun, or at least the price not
yet agreed; the agreed sale price is no less than that specified in the court order; and that the
contract for sale be concluded within a specified time period.
16.
An additional amendment at section 6(c) of this Bill provides that if courts refuse an
application to dispense with the consent of the non-entitled spouse, they may make an order
requiring the non-entitled spouse who becomes the occupier of the matrimonial home to either
make specified payment to the owner of the home or otherwise comply with specified
conditions.
Section 7:

Amendment of definition of “matrimonial home”

17.
This section amends the 1981 Act’s definition (at section 22) of the term “matrimonial
home”. This amendment provides that where the tenancy of a matrimonial home has been
transferred from one spouse to the other with the intention that it is to be the other spouse’s
separate residence, it should no longer be regarded as the matrimonial home.
Matrimonial interdicts and powers of arrest
Section 8:

Matrimonial interdicts

18.
Matrimonial interdicts relate to restraining the conduct of one spouse towards another (or
a child of the family) or from being in or near to the matrimonial home. Subsection (2) of this
section amends section 14 of the 1981 Act to extend the scope of matrimonial interdicts to
include not only a matrimonial home but also any other home occupied by the applicant, the
applicant’s place of work and the school attended by any child in the applicant’s care. However,
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subsection (3) provides that a matrimonial interdict cannot be used as an easy alternative to an
exclusion order (this is when a court orders someone to leave the matrimonial home). It
specifies that a matrimonial interdict should not be available to exclude an entitled spouse, or a
spouse with occupancy rights, from the matrimonial home unless the interdict is ancillary to an
exclusion order or to a refusal by the court of leave to exercise occupancy rights.
Section 9:

Powers of arrest

19.
Section 9 amends the 1981 Act so that power of arrest attached to an interdict will no
longer automatically fall on the termination of the marriage but instead it will fall after a period
of 3 years has elapsed since the application for power of arrest had been granted.
Divorce
Section 10:

Divorce: reduction in separation periods

20.
Section 10 amends the Divorce (Scotland) Act 1976 to reduce the periods of noncohabitation required to establish the irretrievable breakdown of a marriage.
21.
Under Scots law, the sole ground for divorce is the irretrievable breakdown of the
marriage. The 1976 Act provides a list of the ways in which it is possible to establish such a
breakdown. Two of these are:
•

the non-cohabitation of the parties to the marriage for a period of two years where
both parties consent to the divorce

•

the non-cohabitation of the parties to the marriage for a period of five years where
one party does not consent to the divorce.

22.
Section 10 reduces the periods of non-cohabitation in the 1976 Act to one year where
both parties consent and two years where one party does not consent to the divorce.
Section 11:

Irretrievable breakdown of marriage: desertion no longer to be ground

23.
Section 11 removes desertion as a way to establish the irretrievable breakdown of a
marriage. Under section 1(2)(c) of the Divorce (Scotland) 1976 Act it is only possible to
establish the breakdown of the marriage on the grounds of desertion if there has been two years’
non-cohabitation after one party has deserted the other. This provision is no longer necessary
because of the reductions in periods of non-cohabitation introduced at section 10.
Section 12:

Non-cohabitation without consent: removal of bar to divorce

24.
Section 1(5) of the Divorce (Scotland) Act 1976 prevents the court from granting a
divorce following the non-cohabitation of the parties for five years if it considers that to do so
would result in grave financial hardship to the party who does not consent to the divorce.
Section 12 of the Bill repeals this provision.

5
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Section 13:

Collusion no longer to be bar to divorce

25.
The aim of this section is to replace collusion as a bar to divorce, but it remains the case
that at common law the court should not grant a decree of divorce if satisfied that the pursuer has
put forward a false case or the defender has withheld a good defence. ‘Collusion’ is whether the
parties to a marriage agree to permit a false case to be substantiated, or to keep back a good
defence. For example, this might involve the spouses falsifying an adulterous relationship in
order to achieve a quicker divorce. However, given that there is broad agreement that existing
legislative provisions relating to collusion no longer serve a useful purpose, section 13 of this
Bill provides that any rule of law which would prevent spouses from divorcing if they colluded,
will cease to have effect.
26.
Section 13(2) repeals section 9 of the Divorce (Scotland) Act 1976. Section 9 of the 1976
Act abolished the oath of calumny. The oath of calumny was an oath by a pursuer to swear that
there was no agreement between the parties to put forward a false case or to hold back a good
defence. However, as collusion is being removed by section 13(1) there is no longer any need to
maintain the repeal at section 9 of the 1976 Act. The oath of calumny is not revived.
Section 14:

Financial provision: valuation of matrimonial property

27.
This section seeks to address the potential for an unfair division of matrimonial property
between divorcing spouses. It introduces a measure of discretion for courts when considering
the value of matrimonial property on divorce. This includes, for example, the value of the
matrimonial home or the occupational pension of one of the parties.
28.
Scots law favours a clean break in divorce settlements. This is based on the fair sharing
of the net value of all matrimonial property. This provision, which amends section 10 of the
Family Law (Scotland) Act 1985 allows courts, on the application of either party, to consider and
take account of, any changes in the value of matrimonial property subsequent to the valuation at
the ‘relevant date’, usually the date at which the couple separate. However, while this provision
is aimed at enhancing protection and fairness in the division of matrimonial assets by offering
some flexibility, it does not in any way alter the general presumption towards the relevant date as
being the point at which such assets should be divided.
Section 15:

Financial provision: incidental orders

29.
Section 15 provides sheriffs with the power to direct a sheriff clerk to execute deeds
relating to moveable property. Currently the sheriff can do so in relation to heritable property
where the grantor of deeds cannot be found, refuses or is unable, or fails to execute the deed.
However, in an increasing number of matrimonial cases, courts are being asked to make orders
for the transfer of movable property, e.g. insurance policies. This section removes the existing
anomaly in the law.
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Domicile of persons under 16
Section 16:

Domicile of persons under 16

30.
Section 16 takes steps to further eradicate the remnants of the condition of illegitimacy in
Scots law. Currently, the domicile of a child is dependent on the child’s father, if the parents are
married and the mother if the parents are unmarried. Section 16 does away with this distinction.
It details the presumptions which will apply when deciding the domicile of a child. It provides
that a child’s domicile before they have reached the age of 16 will be that of the country with
which the child is for the time being most closely connected. There will therefore no longer be a
link between a child’s domicile and that of his or her parents’ marital status in relation to both
the domicile of origin and dependant domicile.
Unmarried fathers: rights in relation to children
Section 17:

Parental responsibilities and parental rights of unmarried fathers

31.
Subsections (2) and (3) of section 17 amend the Children (Scotland) Act 1995. The
amendment in subsection (2)(b) gives parental responsibilities and parental rights to unmarried
fathers who, in the future, register the birth of their child jointly with the mother. The
registration must be under one of the provisions referred to in subsection (3). At present, a father
will only automatically acquire such responsibilities and rights if he was married to the child’s
mother at the time of conception or subsequently.
32.
Subsection (3) refers to the relevant provisions for registration in Scotland, England,
Wales and Northern Ireland. It also gives Scottish Ministers the power to make regulations to
give parental responsibilities and parental rights to fathers who were never married to the child’s
mother and who are not registered as the child’s father in the provisions for registration referred
to above. This is intended to be used to regulate for recognition of parental responsibilities and
rights of fathers with children whose births were registered outwith the United Kingdom.
33.
Subsection (4) makes it clear that a man whose child’s birth was registered under any of
the provisions for registration referred to in subsection (3) will not gain parental responsibilities
and parental rights as a result of the amendment made to the Children (Scotland) Act 1995 by
subsection (2)(b).
Cohabitation: new rights
Section 18:

Meaning of “cohabitant” in sections 19 to 22

34.
This section defines the term “cohabitant” as it is used in this legislation and, at
subsection (4), describes the factors which courts will take into account when determining
whether a person is a cohabitant for the purposes of sections 19 to 22.
Section 19:

Rights in certain household goods

35.
The provisions relating to cohabitants are designed to give legal protection to unmarried
cohabitants on the breakdown of the relationship or when a partner dies. Subsection (2) specifies
that, on the break up of a relationship, it shall be presumed that each party has the right to an

7
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equal share of any household goods which were acquired during the period of the cohabitation.
This excludes items which were received as gifts or acquired by succession from a third party.
Subsection (4) further defines what is meant by “household goods”.
Section 20:

Rights in certain money and property

36.
This section specifies that money deriving from any allowances made by either
cohabitant for their joint household expenses – or any property purchased from such money –
will be treated as belonging to each cohabitant in equal shares. Subsection (3) makes it clear that
“property” does not here include the cohabitants’ family home.
Section 21:

Financial provision where cohabitation ends otherwise than by death

37.
On the break up of a committed cohabiting relationship, one party may find themselves in
a position of financial vulnerability and section 21 seeks to make provision for such situations. It
provides that one party can apply to the court for a limited financial settlement from their former
cohabitant. Subsection (2) states that courts may require the defender to pay a capital sum,
payable as described at subsection (4). Courts may also require the defender to make payment in
respect of the cost of caring for any child of the relationship under the age of 16, also payable as
described at subsection (4).
38.
In considering such applications for financial support, courts will consider (subsection
(3)) whether the defender has derived any economic advantage from contributions made by the
applicant and conversely whether the applicant has suffered any economic disadvantage.
Subsection (5) specifies that any application to the court under this section would have to be
made within a year after the day on which the cohabitation ended.
Section 22:

Application to court by survivor for provision on intestacy

39.
This section makes provision to allow applications to be made to the court by the
surviving partner on the death of a cohabitant when that person has died intestate. The surviving
partner may make such an application for a share in the deceased partner’s estate although this is
qualified by subsection (4) which specifies that any such award cannot exceed the amount which
the survivor would have been entitled to under statutory rules of intestacy had the survivor been
the spouse of the deceased.
40.
Subsection (2) provides that, if appropriate, courts may award either a capital sum or a
transfer of property from the estate. A capital sum may be paid either on a specified date or in
instalments, as is specified at subsection (8). Subsection (3) describes the matters which courts
may take into account when considering making an order under section 22. Such matters include
the size of the deceased cohabitant’s estate and the nature and extent of any other claims on the
estate.
41.
Subsection (6) specifies that an application to the court under section 21 must, ordinarily,
be made within 6 months of the date on which the deceased died, although subsection (7) allows
the court to consider applications which fall outwith this period if they are satisfied with the
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reason for the late application. Subsection (11) provides definitions of certain expressions used
in the section.
Section 23:

Administration of Justice Act 1982: extension of definition of “relative”

42.
Under the Administration of Justice Act 1982, it is competent for a “relative” of an
injured person to raise a court action for a claim of liability against the responsible person. This
section amends the definition of “relative” under the Act to include a same-sex cohabiting
partner.
Cohabitation: domestic interdicts
Section 24:

Domestic interdicts

43.
This section introduces into the 1981 Act the concept of “domestic interdicts” which will
apply to unmarried cohabitants, either opposite-sex or same-sex. Domestic interdicts will have
much the same effect in relation to cohabitants as matrimonial interdicts have for married
couples with similar scope as is defined in section 8, above. Section 24(3) introduces into the
1981 Act five new sections relating to domestic interdicts. Section 18A describes what a
domestic interdict is, who it will apply to and what the scope of such interdicts are. Section 18B
provides further detail as to the application of domestic interdicts. Section 18C describes the
attachment of a power of arrest to domestic interdicts. Section 18D provides for police powers
after an arrest in these circumstances and section 18E deals with the procedure after arrest.
Amendments of Civil Partnership Act 2004
Section 25:
44.

Amendments of Civil Partnership Act 2004

This gives effect to schedule 1 which amends the Civil Partnership Act 2004.

Application of 1981 Act to cohabiting couples of same sex
Section 26:

Application of 1981 Act to cohabitating couples of same sex

45.
Section 26 introduces amendments to the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 extending the provisions on occupancy rights of cohabiting couples (section
18) to same sex couples.
Jurisdiction
Section 27:

Jurisdiction: actions for declarator of recognition of certain foreign decrees

46.
This section provides rules as to jurisdiction in the Court of Session and the Sheriff Court
in actions where a pursuer is seeking recognition in Scotland of a decree of divorce, nullity or
separation granted in a country outwith the European Union.

9
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Private international law
Section 28:

Validity of marriages

47.
The rules as to which law governs the validity of marriage in cases involving a foreign
element (such as where one of the spouses is domiciled in one country but married in another)
depend partly on statue and partly on common law. Section 28 offers more clarity in this regard
by providing for which rules will apply, in certain circumstances. It provides that, subject to the
Foreign Marriages Act 1982, the formal validity of a marriage be governed by the laws of the
place of celebration.
Section 29:

Matrimonial property

48.
This section provides for the rules which will apply in defining matrimonial property in
marriages involving a foreign element.
Section 30:

Aliment

49.
This section provides for the rules which will apply in defining aliment in marriages
involving a foreign element.
Declarator of freedom and putting to silence: action no longer competent
Section 31:
competent

Action for declarator of freedom and putting to silence to cease to be

50.
An action for a declarator of nullity of marriage is not available if there is not even a
semblance of marriage or pretended marriage that can be declared null. In the past, the remedy
for this situation has been an action for declarator of freedom and putting to silence in which the
pursuer asks the court for a declarator that he or she is free of any marriage with the defender and
for a decree ordaining the defender to desist from asserting that he or she is the spouse of the
pursuer and putting the defender to silence thereafter. Whilst there may have been a need for
this type of action in days when irregular marriages were common and there was often doubt as
to whether a couple had privately exchanged consent to marry, the action is now virtually
unknown and has become obsolete. Section 31 therefore removes the remedy by providing that
it shall no longer be competent to raise an action for declarator of freedom and putting to silence.
General
Section 33:

Minor and consequential amendments and appeals

51.
Section 33(1) gives effect to schedule 2 which provides for minor and consequential
amendments while section 33(2) gives effect to schedule 3 which provides for minor and
consequential repeals.
Schedule 1: Amendments of the Civil Partnership Act 2004
52.
Schedule 1 makes amendments to the Civil Partnership Act 2004. Paragraphs 2 to 5 relate
to the occupancy rights of civil partners with regard to the family home. Paragraph 6 extends the
scope of interdicts to include the family home, place of work and school attended by a child in
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the care of the applicant civil partner. Mirroring the changes made for married couples in section
9 of the Bill, paragraph 7 provides that interdicts relating to civil partners will fall 3 years after
the day on which the application for interdict was granted. Paragraph 8 reduces the qualifying
non-cohabitation periods for dissolution of a civil partnership from two years to one year where
the parties consent and from five years to two where one of the parties does not consent.
Paragraph 9 amends the definition of “family homes” in section 135 of the Civil Partnership Act
2004 to include the condition that where one civil partner transfers tenancy to the other civil
partner (either by agreement or under any enactment) then from that point the house ceases to be
the “family home”.
——————————

FINANCIAL MEMORANDUM
INTRODUCTION
53.
The Policy Memorandum which is published separately explains in detail the policy
intention of the Family Law (Scotland) Bill. The purpose of this Financial Memorandum is to
set out the costs associated with the reform measures introduced by the Bill and as such it should
be read in conjunction with the Bill and the Policy Memorandum.
AREAS OF REFORM
54.
The Bill seeks to modernise family law in Scotland across a number of areas. Family law
is central to life in Scotland and these reforms will have a wide impact across many areas. With
the exception of some technical amendments, there are five principal reforms being introduced
by the Bill. These are as follows:
•

granting parental responsibilities and rights (PRRs) to unmarried fathers on the
registration, with the mother, of a child’s birth;

•

reducing the non-cohabitation periods required for divorce;

•

updating the law on matrimonial interdicts;

•

introducing the concept of domestic interdicts for cohabitants; and

•

introducing greater legal protection for cohabitants.

55.
This memorandum discusses the financial consequences of each area of reform
introduced by the Bill and a summary table detailing these costs is included at the end of the
document. In making a calculation of the financial impact of the Family Law (Scotland) Bill, the
approach taken has been to err towards a higher rather than a lower figure. Nevertheless, the cost
impact of the Bill will not be major. The total figure arrived at includes costs relating to judicial
salaries, court costs and legal aid costs. The overall figure is £4.25m per annum but of this
figure around £1.06m will be short-term and it is estimated that this portion of the increase in
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costs will not be sustained beyond a period of between 18 months and 2 years after introduction.
(See summary table at paragraph 112).
METHODOLOGY
56.
Since the costs arising from the reforms in the Bill all fall on the Scottish Administration,
it has not been necessary to produce a Regulatory Impact Assessment. We have, however,
considered widely the impact of the policy reforms and have consulted closely with those likely
to be affected. Only the direct costs associated with the provisions in the Bill are examined in
this document. Any costs associated with supplementary work, for example for a public
information campaign, are not assessed here as they are not directly consequential on the Bill.
57.
Where possible, we have examined existing research data to estimate the likely impact of
the reforms. In March 2004 social research findings1 were published which draw together
Scottish data on trends in family formation and dissolution. These research findings highlight
the extent of family change in Scotland in recent years and the increasing complexity of family
life.
58.
This analysis, compiled with data from the Scottish Court Service, Scottish Legal Aid
Board and others allows an informed estimate to be made of the impact of the Bill’s reforms.
Using information from relevant sources, it has been possible to provide a best estimate of the
financial consequences of the provisions of the Bill.
PARENTAL RESPONSIBILITIES & RIGHTS FOR UNMARRIED FATHERS (PRRS)
What the Bill provides
59.
Parental responsibilities and parental rights (PRRs) were introduced by the Children
(Scotland) Act 1995. Parents have those rights which are necessary to enable them to fulfil their
responsibilities to: safeguard and promote the child’s health, development and welfare; provide
appropriate direction and guidance; maintain personal relations and contact with the child and act
as the child’s legal representative. Mothers secure PRRs automatically on the birth of a child
and a man married to the mother of his child also has PRRs. At present, should an unmarried
couple wish the father to have PRRs, they need to complete a Parental Responsibilities and
Parental Rights Agreement form (PRRA). This form has to be submitted to the Keeper of the
Registers of Scotland for registration in the Books of Council and Session. The alternatives are
either for the couple to marry (which would automatically confer PRRs on the father) or for the
father to seek PRRs through the courts.
60.
This legislation introduces an additional means for unmarried fathers to attain PRRS.
From the date of commencement of the Bill, the joint registration of a child’s birth by both
unmarried parents will confer PRRs on the father.

1

Scottish Executive and Centre for Research on Families and Relationships (2004), Family formation and
dissolution: Trends and attitudes among the Scottish population, Research Findings No. 43/2004.
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Data
61.
The 2003 census data shows that 24,000 children (around 45.5%) were born to couples
that were not married at the time of the birth. The trends over the past 10 years suggest that the
percentage of children born to unmarried parents will continue to increase in the foreseeable
future and those born to married parents will decrease. The table below shows the census
information in this area over the last 10 years2:
Table 1: Trends in children born to married/unmarried parents
Year

Married parents

Unmarried parents

Total

Number

Percentage
of total

Number

Percentage
of total

1993

43,482

68.7

19,855

31.3

63,337

1994

42,432

68.8

19,224

31.2

61,656

1995

39,785

66.3

20,266

33.7

60,051

1996

37,936

64.0

21,360

36.0

59,296

1997

37,052

62.3

22,388

37.7

59,440

1998

35,000

61.1

22,319

38.9

57,319

1999

32,425

58.8

22,722

41.2

55,147

2000

30,451

57.4

22,625

42.6

53,076

2001

29,767

56.7

22,760

43.3

52,527

2002

28,736

56.0

22,534

44.0

51,270

2003

28,568

54.5

23,864

45.5

52,432

The Keeper of the Registers of Scotland
62.
Parental Responsibilities and Parental Rights Agreement forms (PRRAs) became
available following the Children (Scotland) Act 1995 and are a means of unmarried fathers
gaining PRRs. The number of forms submitted annually has risen from 6 in 1996, to 492 in
20033. In the immediate period following enactment of the Family Law (Scotland) Bill, it is
likely that there will be a small increase in the normal rate of PRRAs submitted to the Keeper of
the Registers of Scotland by unmarried couples who already have children. The reasoning is that
the public information campaign which will follow these family law reforms will alert more
unmarried fathers to their lack of PRRs and will prompt them to take action to acquire them.
63.
However, the expected increase in the registration of PRRAs will be cost neutral. A fee
is charged for processing PRRAs (currently £20.05) which covers the administration costs to the
Keeper. In the longer-term, it is likely that there will be a reduction in the number of PRRAs
completed as more unmarried fathers who jointly register the birth of their child with the mother
receive PRRs by this means.

2

Extracted from Table 3.1 – Live births, numbers and percentages, by age of mother and marital status of parents,
Scotland, 1946 to 2003, General Register Office for Scotland, 2004
3
Figures supplied by Registers of Scotland
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Scottish Court Service
64.
When two unmarried parents cannot agree to the use of a PRRA, the father may wish to
acquire PRRs through the courts. Calculating the anticipated additional short-term costs or
longer-term savings associated with unmarried fathers seeking PRRs through the courts is
complicated by the fact that the courts do not keep specific records of the number of unmarried
fathers who acquire PRRs by means of an order under section 11(2)(b) of the Children
(Scotland) Act 1995. However, the Scottish Court Service (SCS) were able to provide recent
figures for the total number of people (unmarried fathers and others) who apply for PRRs in this
way.
Table 2: Orders imposed in terms of section 11(2)(b) of the Children (Scotland) Act4
YEAR
1999
2000
2001
2002
2003

NUMBER OF ORDERS
120
182
135
203
155

65.
Using the figures in Table 2, and based on an average of 175 applications per annum5, it
is estimated that the total cost to judicial salaries is in the region of £35k per annum and SCS
staffing costs around £9k per annum. If we were to estimate that 75% of such orders relate to
unmarried fathers this would put the current annual costs at £26,250 in judicial salaries and
£6,750 in staffing costs. In paragraph 62, it is suggested that - following the enactment of these
provisions - there is likely to be a short-term increase in these costs (perhaps for the first 2 years)
followed by a decrease in the longer term. If we estimate that the short-term increase in such
applications from unmarried fathers will be as high as 50% this would represent an increase of
£13k in judicial salaries and an increase £3.4k in court costs for approximately the first 2 years.
Legal aid
66.
As is discussed above, it is reasonable to expect that the provisions relating to PRRs for
unmarried fathers will, in the longer term, result in fewer unmarried fathers resorting to the
courts to obtain these rights. As the new system becomes established, we would similarly expect
the demand for civil legal aid and advice and assistance to be reduced.
67.
At present, legal aid funding can be made available for initial advice and assistance
and/or for civil legal aid for a court action should an unmarried father wish to apply to the court
for PRRs (assuming of course that the financial and statutory tests for obtaining civil legal aid
are met and the financial eligibility test is met for obtaining advice and assistance). Once this
Bill is enacted, a short-term increase in the number of people approaching the courts to pursue or
defend against the conferring of PRRs can be expected for cases where a child’s birth has
already been registered before the commencement of the Bill and a PRRA has not been
registered. While precise figures are difficult to reach, we can however make the following
estimate:
4
5
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Table 3: Legal aid to pursue and defend PRRs in year 2003/20046

Court of Session
Sheriff Court
TOTALS

No of cases legal aid granted
for PRRs
1
40
41

Average case cost

Total paid

£3,962
£1,569

£3,962
£62,751
£66,713

68.
In terms of court costs, if we were to estimate that an extra 50% or 20 applications for
legal aid are made in the first year (and assuming that these applications are made in the sheriff
court) the extra cost/expenditure to the Legal Aid Fund would be (20 x £1,569) = £31,380 for
each of the first 2 years.
69.
It should also be noted that civil legal aid granted to pursue or defend a case relating to
PRRs will, ordinarily, be preceded by a grant of advice and assistance, assuming that the client
is financially eligible. While the Scottish Legal Aid Board were unable to provide figures on
this, they were able to advise that it is not unusual for a client to incur advice and assistance costs
of £300-£500 prior to raising a court action. These costs will consist of meetings with the client,
negotiations and correspondence with the opponent and applying to the Board for civil legal aid
to pursue the action in court. So if we were to assume the higher figure of £500 for an additional
20 applications, this would give rise an additional cost for advice and assistance of £10k for
each of the first 2 years.
70.
The Fund is also likely to have to deal with the impact of additional advice and assistance
costs regarding obtaining PRRs through the use of a Parental Responsibilities and Parental
Rights Agreement. SLAB were able to provide the following figures in this respect.
Table 4: Advice and assistance parental rights agreements accounts paid 2001 to
06/04/20047
No of Intimation Paid
Total Amount Paid

2001-02
129
£12,849.91

2002-03
111
£10,777.70

2003-04
50
£3,104.00

TOTAL
290
£26,731.61

71.
Therefore it can be seen that the average advice and assistance case cost for a PRRA in
2002/03 was (10,777.70 ÷ 111) = approximately £97. If we estimate that there will be in as many
as 50 additional applications for PRRA’s in the first year then this would cost (97 x 50) = £4,854
in each of the first 2 years. So, taking together the estimated short-term increases for legal aid
funding which might arise as a result of the Bill’s provisions on PRRs for unmarried fathers we
can estimate that the total additional cost will be in the region of £46k. Again, it is anticipated
that after the first 2 years of so there would actually be a decrease in requests for funding for
such action.

6
7

Table provided by the Scottish Legal Aid Board
Table provided by the Scottish Legal Aid Board
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Mediation and counselling
72.
If, in the period immediately following commencement, more unmarried fathers become
aware that they do not have PRRs, some may wish further advice in considering whether to
complete a PRRA form and may contact one of the voluntary sector family bodies for advice.
However, we expect this to be in a very small number of cases and any associated costs to be
negligible and able to be absorbed from within existing resources.
General Register Office for Scotland
73.
The Bill introduces changes relating to the registration of a birth. While these changes
will have an impact for unmarried fathers, they do not introduce any changes to the registration
process, so there will be no cost implications for the registration service.
Summary: Parental responsibilities and rights (PRRs) for unmarried fathers
While the introduction of automatic parental responsibilities and rights for unmarried fathers
on joint registration by a couple of their child’s birth will have cost implications, it is
anticipated that these will largely be confined to the first 2 years following commencement.
As some unmarried fathers become aware of their lack of parental responsibilities and
parental rights, they may seek to acquire these through the courts and we estimate the total
costs to the Scottish Court Service to be around £16k. Equally, there may be an immediate
increase in requests for legal aid funding for advice and assistance, court costs and assistance
in preparing Parental Responsibilities and Parental Rights Agreement forms. The estimated
increase in these costs is estimated at around £46k.
However, these increases in costs are not expected to continue beyond the first 2 years
following commencement and after this it is reasonable to expect that both the Scottish
Courts Service and the Scottish Legal Aid Fund will experience a gradual reduction in costs.

REDUCING THE NON-COHABITATION PERIODS REQUIRED FOR DIVORCE
What the Bill provides
74.
The Bill reduces the periods of non-cohabitation which qualify for divorce from 5 years
without consent to 2 years and from 2 years with consent to 1 year. This is designed to help
lessen the number of couples resorting to fault-based divorces. As a consequence, this will
reduce acrimony and enable couples who are determined to end their marriage to do so without
unnecessary conflict and recrimination, allowing them and their children to move on.
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Data
75.
The 2002 Civil Judicial Statistics show that of the 10,826 divorces granted that year,
6,082 were granted on the grounds of 2 years non-cohabitation, and 2,552 on the grounds of 5
years non-cohabitation. The Scottish Court Service have advised that most applications for
divorce based on 2 years non-cohabitation are made immediately upon the qualifying period
being reached. Similarly, around 75% of applications based on 5 years non-cohabitation are
submitted immediately on the qualifying period being reached.
Scottish Court Service
76.
It would be reasonable to assume that the reduction in the non-cohabitation periods for
divorce from 5 years to 2 years (without consent) and from 2 years to 1 year (with consent) will
result in an increase in the number of divorce cases being handled by the courts in the period
immediately following commencement. However, this increase will only exist in the short-term
while a number of outstanding divorce cases come to court more quickly than would previously
have been possible. As this should not cause an increase in the overall number of divorces,
there will be no impact beyond the first few years.
77.
Quantifying the short-term financial impact requires estimating figures based on current
trends. The SCS estimate that in the initial period following commencement, there would be an
additional 6,000 cases on the grounds of 2 years non-cohabitation (i.e. a full year’s extra cases)
and an additional 5,750 cases for those on the grounds of 5 years non-cohabitation (i.e. 75% of
cases for 3 years). It is anticipated that the bulk of the increase is likely to start approximately
three months after commencement of the legislation and that it will continue for a period
between 18 months and 2 years. Thereafter, it is expected that current levels of business will be
resumed.
78.
So, for the initial period following commencement, the Scottish Court Service can expect
to more than double its divorce workload, i.e. an increase of 11,750 cases. The Service cannot
absorb that within existing resources and will require to redeploy existing staff and take on
additional casual staff. On the assumption that 40%, (the current proportion) of applications, or
4,700, use the simplified procedure, and that of the 7,050 ordinary applications, 9%, or 635, are
defended, it is estimated that the SCS staff costs will be in the region of £272k over the first 2
years (i.e. £136k in year 1 and £136k in year 2).
79.
The SCS estimate that the chambers work for the judiciary arising out of the undefended
cases is expected to average out at two hours per head per month. At this level, it will be capable
of being absorbed within existing resources. The 635 or so defended cases, however, would
represent around 10% of the SCS defended caseload and would therefore be likely to result in
claims for part-time shrieval assistance. It is estimated that this additional demand would add to
the costs of judicial salaries by £126k (i.e. £63k in year 1 and £63k in year 2).
Legal aid
80.
As suggested by the Scottish Court Service, during the period between 18 months and 2
years after commencement, there could some additional 11,750 divorce cases proceeding
through the courts based on periods of non-cohabitation. Since some couples will be eligible for
advice and assistance and civil legal aid for the court costs, the additional number of cases will
17
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have an impact on the Scottish Legal Aid Fund. The cost to the Fund for divorces based on the
periods of non-cohabitation differs on a case-by-case basis but the Scottish Legal Aid Board
does keep statistics both of total aid awarded as well as average case costs.
81.
Therefore, looking at the legal aid costs for divorce cases over the last few years, it is
possible to estimate the additional pressure on the legal aid fund in the period immediately
following commencement. The table below8 gives the latest statistics (2003-04) on legal aid
costs for divorce on the basis on non-cohabitation.
Table 5: Average divorce case costs to SLAB on basis of 2 and 5 years non-cohabitation –
2003-04
COURT

CATEGORY

years
Court
of 2
cohabitation
Session
2
years
Sheriff Court
cohabitation
years
Court
of 5
cohabitation
Session
5
years
Sheriff Court
cohabitation

AVERAGE
CASE COST
non£0

TOTAL
PAID
£0

NUMBER
OF CASES
0

non-

£573

£515,879

900

non-

£10,389

£31,167

3

non-

£876

£458,043

523

82.
In estimating the costs to the Fund, we have adopted the same approach as is outlined in
paragraph 78 in calculating the number of additional divorce cases likely to arise in the shortterm. In cases of 2 years non-cohabitation with consent, most applications for divorce are made
immediately the qualifying period is reached. It is therefore reasonable to assume that in the
period immediately following commencement there will be a doubling in applications for legal
aid. In cases of 5 years non-cohabitation without consent, the calculation is a little more
complicated. As we know that, at present, in around 75% of such cases divorce is applied for
immediately on the qualifying period being reached, we can estimate an additional 3 years of
applications for legal aid will be received on this basis. This can be calculated at 75% of the
total number of cases where there is not consent and where there has been non-cohabitation for 2
years, for 3 years and for 4 years.
83.
The latest data available is for the year 2003-04. In this year the legal aid costs for
divorce on the grounds of non-cohabitation, in both the Court of Session and the Sheriff Court,
were:
•

£515,879 on divorce after 2 years with consent;

•

£489,666 on divorce after 5 years without consent.

84.
Using these figures as a basis, we can estimate that the additional legal aid costs will be
£515,897 (a full extra year’s costs in cases of 2 years non-cohabitation) plus £1,101,748 (75% of
8

Extract from Family Matrimonial Figures: Average case costs of civil law action 2001-2004, supplied by Scottish
Legal Aid Board
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3 additional years of cases of 5 years non-cohabitation) coming to an estimated total of £1.6
million to the legal aid budget over the first two years or so (i.e. £0.8m in Year 1 and £0.8m in
Year 2).
85.
It is important to note that this increase will only result from the bringing forward
of divorce actions. These divorces would have taken place in any case over the following
three years and would therefore have resulted in the same impact on the Scottish Legal Aid
Fund.
86.
The initial costs will not be sustained beyond the first few years after commencement and
therefore will not have any long-term cost implications. In fact, it is anticipated that the
reduction in non-cohabitation periods, especially where there is no consent, is likely to lead to a
decrease in divorces pursued on adversarial grounds, such as unreasonable behaviour, which will
in turn result in a longer term reduction in claims for legal aid funding for these purposes. It is
reasonable to say, therefore, that in the long-term there will be savings as fewer couples opt for
fault-based divorces as a means to ending a marriage more quickly. (Fault based divorces are
inevitably more expensive than non-cohabitation divorces).

Summary: Reducing the non-cohabitation periods required for divorce
The reduction of non-cohabitation periods for divorce will have no major long-term financial
consequence. It is likely to result in an increase in the number of divorce cases handled by
the courts in the immediate period following commencement. The additional cost to the
Scottish Court Service during the period between 18 months and 2 years following
commencement are estimated at around £272k with judicial salaries requiring an additional
£126k over the 2 years.
This will have an impact on the demand for legal aid funding. The cost to the Scottish Legal
Aid Fund will be around £1.6m over the first 2 years.

UPDATING THE LAW ON MATRIMONIAL INTERDICTS AND INTRODUCING
DOMESTIC INTERDICTS
What the Bill provides
87.
The Bill amends domestic abuse legislation to ensure that protection extends to cover the
victim’s everyday life and offers protection to vulnerable cohabitants, including same-sex
couples, as well as spouses.
Data
88.
Gathering data on the current use of matrimonial interdicts is not a straightforward task.
Each of the eight police forces gather their own statistics. In addition, a breach of a matrimonial
interdict is not always recorded in its own right. The police have advised that, in practice, the
breach of such an interdict usually involves other common law crimes such as a breach of the
peace, or an assault against the spouse or partner who the interdict is aimed at protecting.
19


47

These documents relate to the Family Law (Scotland) Bill (SP Bill 36) as introduced in the
Scottish Parliament on 7 February 2005
89.
Police officers in dealing with such matters will normally defer to the common law power
of arrest and in any subsequent report to the Procurator Fiscal the commission of the assault,
breach of the peace or other crime would be cited as the principal issue with the breach of
interdict detailed only as a supporting fact. For this reason, some forces were unable to provide
any data pertaining specifically to breaches of matrimonial interdicts whilst there were
inconsistencies between the forms of data recorded by others.
90.
However, to give an indication of the current level of breaches of matrimonial interdicts
across Scotland, the following information has been gathered9:
Table 6: Breaches of matrimonial interdicts by police force, 2001 – 2004
POLICE FORCE
Central Scotland Police
Dumfries & Galloway
Fife Constabulary
Grampian Police
Lothian & Borders
Northern Constabulary
Strathclyde Police
Tayside Police

2001-2002

2002-2003

2003-2004

29
2
20
20
-

20
2
16
62
-

26
7
21
36
-

91.
Matrimonial interdicts are to be extended to cover the applicant’s home, place of work
and the school attended by any child in the care of the applicant spouse. In addition, interdicts
with a power of arrest will be made available to divorced partners and present and former
cohabitants.
Police
92.
It is not anticipated that these changes will lead to an increase in the number of interdicts
being issued and indeed the implications for the police are likely, if anything, to result in less
work and thereby cost savings. The extension of interdict will not alter the fact that the police
would still be required to attend an incident e.g. at a place of work. At the moment, without
interdict, in a situation where police officers are called to attend a domestic dispute, they will
either attempt to arbitrate between the parties or they will resort to other powers. With the
former, there is every chance that officers may have to return to the home if there is a recurrence
of the dispute, either to give further advice or to make an arrest, e.g. for breach of the peace or
assault. An interdict, as is proposed by the Bill, which has a power of arrest attached to it would
make such situations much more straightforward for the police in that, where appropriate, they
will be able to effect an arrest immediately.
93.
While cost savings may be to some extent offset by the fact that there will be more
opportunities to involve the police (to make an arrest outwith the home) the net result is still
likely to result in a saving both in terms of police time and resources.
9
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Scottish Court Service
94.
The Scottish Court Service advise that these changes to the application of matrimonial
and introduction of domestic interdicts are unlikely to result in any measurable increase in costs.
Legal aid
95.
There do not appear to be any legal aid cost implications in respect of the provisions on
matrimonial and domestic interdicts.

Summary: Updating the law on matrimonial interdicts
The changes to matrimonial interdicts made by the Bill, while offering greater protection to
vulnerable people, will simplify existing processes and are expected to result in a slight
reduction in the costs presently associated with these interdicts and orders.

LEGAL PROTECTION FOR COHABITANTS
What the Bill provides
96.
The Bill does not seek to introduce a new legal status for cohabiting couples. It is not the
intention that marriage-equivalent legal rights should accrue to cohabiting couples. Rather, the
Bill seeks to reflect the trend towards increased cohabitation and ensure that such couples are not
disadvantaged by having insufficient protection at the end of the relationship, whether on the
break up of the relationship or the death of one of the partners. In general terms, a cohabiting
couple will be defined as a couple living together as husband and wife or in a relationship which
has the characteristics of the relationship between husband and wife except that the couple are of
the same sex.
97.

The Bill will create legal safeguards for cohabiting couples, principally:
•

a presumption of equal shares in property and money acquired during the period of
cohabitation

•

a presumption of equal shares in household goods acquired during the cohabitation

•

the right – where the cohabitation ends other than by death - to apply to the court for
financial provision from the other party under certain circumstances

•

the right to apply to the court for discretionary provision from a deceased
cohabitant’s estate where that person dies intestate.

Data
98.
Family formation and dissolution research10 points to and explains the growth in
unmarried cohabitation. Among UK women under 50, for example, the proportion experiencing
10

Scottish Executive and Centre for Research on Families and Relationships (2004), Family formation and
dissolution: Trends and attitudes among the Scottish population, Research Findings No. 43/2004.
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cohabitation at some time in their lives more than trebled between 1976 and 1998, from 9% to
29%. Cohabitations tend not to be as long-lasting as marriages, however, and data from the
Scottish Social Attitudes Survey in 2000 suggests that the median length of cohabitation in
Scotland is about 3 years.
99.
The following tables illustrate changing trends in terms of family formation (Table 7) and
from the perspective of dependent children (Table 8).
Table 7: Percentage of families by type in Scotland, 1991 and 2001 censuses11
Family type

1991

2001

Married couple family

51%

43%

Cohabiting couple family

4%

7%

Lone parent family

10%

11%

Ungrouped individuals

36%

40%

100%

100%

TOTAL

Table 8: Percentage of dependent children living in family types, 2001 census12
Family type

1991

2001

Married couple family

76%

64%

Cohabiting couple family

4%

10%

Lone parent family

19%

25%

Not in a family

0%13

1%

Total

100%

100%

100. The introduction of greater legal safeguards for cohabiting couples will have the effect
that, on separation, individuals may be able to go to court to seek some limited financial support
from a former partner. This right will be only be available under certain circumstances in
consideration of economic disadvantage experienced by the pursuer. There will also be
11

GROS; base in 2001 = 2,352,535
GROS; base in 2001= 1,072,669
13
the 1991 definition of dependent child means that no child could be defined as ‘not in a family’
12
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provision for former cohabitants to seek a discretionary share of a deceased partner’s estate
where that person has died intestate. This will mean new cases coming to court.
101. However, it is expected that the great majority of cohabiting couples whose relationships
break up will not seek to apply to the court. Many cohabitations are of short-term duration or are
casual relationships in which the parties have not become significantly financially intertwined. It
would neither be necessary nor appropriate for people emerging from such relationships to seek
financial support from one another through the courts.
102. The 2001 census suggests that there are around 163,000 cohabiting couples. Research
shows that around 60% of cohabiting relationships result in marriage. The remaining 40% will
tend to dissolve within 10 years, with the median length of cohabiting being around 3 years.
Some of these relationships could result in civil partnerships once the Civil Partnership Act
comes into force but the numbers are expected to be relatively insignificant. As a rough
estimate, therefore, there could be around 65,000 relationships ending on break up or death of
one of the parties every three years – around 21,800 every year.
Scottish Court Service
103. Quantifying the likely costs of the Family Law (Scotland) Bill’s provisions relating to
cohabitants requires a certain level of speculative calculation. A projection has been made by
comparison with statistics relating to divorce. The Scottish Court Service advise that, at present,
around 55% of divorce cases relate either to financial settlement and/or the making of provisions
for residence or contact with children. However, due to the nature and length of many
cohabitations, fewer of these relationships will result in financial dependence by one party on the
other than is the case with married couples.
104. If 55% of divorce actions relate at least partly to reaching a financial settlement, it can
perhaps be estimated that the proportion of cohabitations which in future would go to court on
dissolution might be around 10%. If we accept this figure, we can perhaps suggest that 10% of
the 21,800 cohabitations which dissolve each year will be likely to proceed through the court as
one party seeks financial support from the other, i.e. around 2,000 cases annually.
105. The Scottish Court Service have advised that the likely costs which might fall to them
would be in the region of £52k per 1,000 cases per annum, and that the additional cost to judicial
salaries would be £63k per 1,000 cases per annum. Therefore, on the basis of around 2,000 cases
per year (10% of all dissolutions), we estimate the annual cost to the Scottish Court Service to be
around £104k plus a further £126k for judicial salaries. These additional costs could not be met
from existing funds and therefore the SCS would require extra resources.
Legal aid
106. More court cases arising from the cohabitation provisions in the Bill will inevitably lead
to additional applications for legal aid funding. Again, quantifying what these costs will be
requires a certain amount of approximate calculation. Taking firstly the dissolution of
cohabitations, the process by which advice and assistance and civil legal aid for court costs are
allocated will be broadly similar to the process which exists in cases for aliment and therefore we
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can assume that the average cost of such a case to the Scottish Legal Aid Fund would be similar
to the average case cost for aliment.
107. Statistics provided by SLAB14 show that in 2003-04 the average case costs to the Fund
for an action for aliment in the sheriff court was £1,478. In paragraph 104, we estimated that
there might be in the region of 2,000 cases annually where a dissolved cohabitation might lead to
court action for financial settlement. On this basis we can estimate that the additional annual
cost in legal aid funding for this purpose will be £2.96m.
108. The Bill also makes provision for people to go to court to seek a discretionary share of a
deceased cohabitant’s estate where they die intestate. While there are no published figures
available on the number of people who die intestate, a preliminary study of data provided by the
Commissary Section of Edinburgh Sheriff Court indicates that the figure may be around 30%.
This includes all deaths – those who were married and unmarried, those who were cohabiting
and those who were not.
109. If we accept that around 7%15 of the 30% proportion of people who die intestate were
cohabiting, then this would suggest that only around 2% of intestate deaths involve cohabitants.
And as it is reasonable to expect that people with significant personal worth are more likely to
make wills, we can anticipate that only a small proportion of this 2% of cases is likely to lead to
court action using the new provisions in the Family Law (Scotland) Bill. Taking all of this into
account, therefore, we consider that the provisions allowing cohabitants to go to court seeking a
discretionary share of a partner’s estate will be negligible.
Summary: Legal protection for cohabitants
The introduction of legal safeguards for cohabiting couples will result in an additional and
ongoing cost for the Scottish Court Service and the Scottish Legal Aid Fund. While
quantifying the scale of these costs is not a simple process, with the assistance of the Scottish
Court Service and the Scottish Legal Aid Board it is estimated that the costs to these
organisations annually will be approximately £104k to the SCS with an additional £126k for
judicial salaries.
The estimated additional demand for legal aid funding as a consequence of the provisions for
cohabitants in the Bill is £2.97m per annum.

TECHNICAL AMENDMENTS
What the Bill provides
110. As is described in detail in the Policy Memorandum, in addition to the main provisions in
the Bill some technical amendments have also been made to tidy up the existing law, principally:

14
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See Table 7.
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•

children – provision is made to further reduce the status of illegitimacy;

•

sharing of matrimonial property on divorce – provision is made allowing courts
greater scope in the methodology applied in valuing matrimonial property to further
ensure fairness and equality;

•

Administration of Justice Act 1982 – provision is made in relation to claims for
damages for the effects of personal injury under the Act, extending to same-sex
cohabitating partners the right to be considered relatives.

111. These are technical amendments which do not make significant changes.
amendments will have no financial consequences for the foreseeable future.

These

SUMMARY
112. The estimated costs associated with the provisions in the Family Law (Scotland) Bill are
summarised below.
SUMMARY TABLE OF COSTS ON THE SCOTTISH ADMINISTRATION
Refer to
Paragraph

Cost in Year 1

Cost in Year 2

£m

£m

Annual Cost in
Subsequent
Years
£m

Para 65
Para 79
Para 105

0.013
0.063
0.126

Court Para 65
Para 78
Para 105

0.003
0.136
0.104

Judicial salaries

0.013
0.063
0.126
0.202

Scottish
Service

0.202

0.126

0.243

0.104

3.806

3.806

2.960

£4.25m

£4.25m

£3.19m

0.003
0.136
0.104
0.243

Legal aid

Para 68-71
Para 82-84
Para 107

0.046
0.800
2.960

TOTAL

0.046
0.800
2.960

COSTS ON THE SCOTTISH ADMINISTRATION
113.

All of the estimated costs fall on the Scottish Administration.

COSTS ON LOCAL AUTHORITIES
114.

No costs to fall on local authorities.
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
115.

No costs estimated for other bodies, individuals or businesses.

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
116. On 7 February 2005, the Minister for Justice (Cathy Jamieson) made the following
statement:
“In my view, the provisions of the Family Law (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
117. On 3 February 2005, the Presiding Officer (Right Honourable George Reid MSP) made
the following statement:
“In my view, the provisions of the Family Law (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.”
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FAMILY LAW (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Family Law (Scotland) Bill introduced in the Scottish
Parliament on 7 February 2005. It has been prepared by the Scottish Executive to satisfy Rule
9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of the
Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and other
accompanying documents are published separately as SP Bill 36–EN.
POLICY OBJECTIVES OF THE BILL – AN OVERVIEW
2.
The Bill will update family law to provide legal protection and safeguards for children
and adults in today’s family structures. It stems from a commitment in a partnership for a better
Scotland to “legislate to reform family law for all of Scotland’s people”.
3.
Where families are strong and functioning well, the Executive considers the state should
play little or no role. Family life should, wherever possible be an issue for families themselves.
The government’s role should be enabling rather than prescriptive, geared to upholding values in
family relationships (trust, mutuality, tolerance, fairness) rather than setting rigid patterns for
families to conform to or telling parents how to raise their children.
4.
Family law provides the legal framework that regulates responsibilities and rights
between couples and between children and their parents and others with an interest in their
welfare. Scotland, in common with many other countries has in recent decades seen significant
changes in family formation and in attitudes towards the family1. The Bill updates the law to
reflect the way adults, in many instances with children, form and maintain relationships. Three
core principles guide these reforms:
•

safeguarding the best interests of children

•

promoting and supporting stable families

•

updating the law to reflect the reality of family life in Scotland today.

5.
The Bill makes a range of provisions designed to address the legal vulnerabilities
experienced by family members in Scotland today and to ensure that family law protects the best
1

Family Formations and Dissolutions: Trends
https://www.scotland.gov.uk/cru/resfinds/lsf43-00.asp
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interests of children regardless of the type of family they belong to. The provisions of the Bill
impact on a number of aspects of family law and include:
•

the rules regulating divorce;

•

parental responsibilities and rights (PRRs) for fathers;

•

protection against domestic abuse;

as well as introducing new legal safeguards for cohabiting couples and their children. There are
also a number of technical amendments designed to remove anomalies and clarify various
matters relating to marriage and to the domicile of children. We have ensured that the changes
made to the law of marriage are mirrored in amendments to the Civil Partnership Act 2004 to
ensure parity of treatment between spouses and civil partners (Private International Law
consequentials will be introduced at stage 2).
6.
These proposals to reform family law stem from reports by the Scottish Law Commission
(SLC), Report on Reform of the Grounds for Divorce (1989) and Reform of Family Law (1992).
Family law has changed significantly in the past 20 years. Key reforms between 1985 and 1995
have defined the legal relationship between parents and children, removed almost all of the
stigma of illegitimacy, and modernised financial provisions on divorce. In particular, almost all
of the SLC 1992 recommendations relating to children were implemented in the Children
(Scotland) Act 1995. There is therefore no need to re-write Scottish family law or to undertake a
major overhaul but there is a need to respond to changing family structures (especially where
they affect children’s welfare), to address perceived unfairness in the law, to replace obsolete
provisions, and to ensure the current framework is coherent and clear.
7.
However, the law, though an important instrument for change is not the sole instrument
nor is it always the most effective in delivering good outcomes for families and children. Good
laws need buttressed by other initiatives aimed at supporting families in the round. This Bill sits
alongside and complements the Executive’s many initiatives on families and children. The
Executive has a range of well-developed policies geared to balancing work and family life,
protecting children and bringing them out of poverty, promoting children’s physical health and
generally giving them the best possible start in life. Supporting children to realise their potential
is the key to giving them a sense of self-belief and equipping them for the future. The report For
Scotland’s Children (2001), commissioned by the Scottish Ministers, emphasised the importance
of an integrated approach to providing services and support for children, young people and their
families. At a broader level, the policies of the UK Government in relation to taxation and social
security, employment and equal opportunities all contribute to the goal of well functioning,
stable and resourceful families.
8.
The Executive is progressing a programme of activity built around a clear vision of key
outcomes for all children and young people i.e. that they should be safe, nurtured, healthy,
achieving, active, respected and responsible, and included. The Executive is working with
external stakeholders to look at ways to reduce bureaucracy, overlap and duplication, so that
resources and expertise can become more focused on improving service delivery for children,
young people and families. Practical actions already under way, or in development, include a
new integrated planning framework for children’s services. This brings together a range of
previously separate plans for children’s services, education improvement objectives, child health,
and youth justice; a framework for joint assessment and information sharing; joint inspection
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across children’s services: a new framework to deliver a consistent and integrated approach to
quality improvement; and proposals for workforce development.
9.
Such cross-cutting work streams support delivery of the Executive’s specific policy
commitments for children and young people, as set out in a partnership for a better Scotland.
These commitments include ensuring excellence in education; flexible child care; effective child
protection; a review of the Children’s Hearings system; developing youth policy; tackling child
poverty; reducing youth offending; and promoting health improvement.
10.
The changing nature of families brings challenges for the long-term. Conflict in parental
relationships and multiple changes in family form often pose real risks to children's welfare.
Early intervention and ensuring a framework of support for when things go wrong - to increase
family stability and to reduce harm to children from parental separation - is an important part of
an integrated agenda to meet children's needs. The Executive is looking at ways to take a more
holistic approach to the development of family support and to make use of links with existing
programmes; and will be engaging closely with local government as this work proceeds.
11.
The Executive recognises the importance of relationship support services in helping
adults to overcome relationship difficulties and ensuring stable family settings where children
can prosper. It believes that voluntary sector services for families under stress or in transition
should be developed on a more integrated and coherent basis. Additional funding has been made
available to four national family support organisations to promote joined-up working and
strategic approaches to common functions. A recent external consultation has enabled these four
national family support organisations dealing with family mediation, couple counselling and
stepfamily support, to identify options for future integrated working. The expectation is that this
will aid development of a national support network that is tightly focused and able to support
families with early and effective intervention.
12.
The Executive is currently reviewing the law on adoption and fostering. The review
group is expected to report early in 2005. A number of the issues raised in consultation about
family law reform are relevant to that work and will be taken into account in any proposals for
change made as a result of their recommendations.
CONSULTATION
13.
The Scottish Office published a consultation paper in 1999, Improving Scottish Family
Law setting out proposed changes arising from the Scottish Law Commission work. An
Executive White Paper, Parents and Children, followed this in 2000. The Executive published
its consultation document Family Matters: Improving Family Law in Scotland on 5 April 2004.
This document picked up the outstanding Scottish Law Commission proposals relevant to
addressing the legal vulnerabilities experienced by families in Scotland today.
14.
Family Matters: Improving Family Law in Scotland focused on the need to consult
further to refresh thinking and, in particular, to canvass opinion on issues on which a settled view
had not been reached. Proposals were therefore set into two categories, firm proposals for the
Bill (divorce, PRRs for unmarried fathers, changes to the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 and some technical amendments) and the issues for further
3
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discussion (provisions for cohabiting couples, and stepparent agreements) on which comments
were sought. Views were also sought about how best to improve continued contact between
children and wider family and make the law work in practice.
15.
The consultation document was sent to a wide range of people and organisations in the
public, private and voluntary sectors. Copies of the document were also sent to key public
places: libraries, registration offices, sheriff courts, Citizens Advice Bureaux (CABx) Offices,
and local authority public offices. Over 4,000 copies were distributed. Further copies were
distributed on request and the document was made available on the Scottish Executive and
Young Scot websites. Young Scot journalists interviewed the Minister for Justice and their
article along with answers to questions posed by young people were also posted on the Young
Scot website.
16.
During the consultation period, the Executive engaged in a pro-active consultation
process to encourage responses from as many stakeholders as possible as well as from groups
and individuals who would not normally respond to this type of consultation exercise. A series
of focus group meetings were held around Scotland involving a range of interests including
married and cohabiting parents, single parents, young people and other family members.
Scottish Civic Forum held a series of 3 events across Scotland, on behalf of the Executive. In
addition, Executive officials met with key stakeholders to discuss the proposals. The Parliament
also debated these issues on 16 June 2004.
17.
Notes of these events and meetings were taken and considered as part of the consultation
responses that helped inform this Bill. The consultation ended on 28 June 2004.
18.
The consultation exercise drew a strong response: over 300 replies from a wide range of
organisations and individuals and across the full spectrum of consultation questions.
Respondents were broadly supportive of the general principles underlying the reforms and of the
proposals to change the rules regulating divorce; extend parental responsibilities and rights for
fathers; strengthen protection against domestic abuse; and introduce new legal safeguards for
cohabiting couples and their children. These are included in the Bill.
19.
All responses to the consultation which the Scottish Executive has permission to publish,
together with reports of the analysis of the consultation, the focus groups and the Scottish Civic
Forum events are lodged with the Scottish Executive library and are available on the Scottish
Executive website.
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BILL PROVISIONS
DIVORCE
Key data2, 3
20.
In Scotland today, many more people than in the past experience a number of different
family formations and family transitions throughout their adult life and the trends in marriage
and divorce should be seen against a backdrop of increasing cohabitation, lone parenthood and
individuals choosing to have children later in life or simply to live alone.
21.
The number of divorces in Scotland in 2003 was 10,928, slightly more than in 2002. The
divorce rate rose rapidly between 1951 and the mid 1980s reaching a peak of over 13,000 in
1985. More recent years have seen a slight fall with the levels recorded settling around 11,000.
22.
In 2003, non-cohabitation was the most frequent reason for divorce, accounting for 82%
of all divorces with 18% being sought on fault grounds (adultery, unreasonable behaviour and
desertion). Non-cohabitation (2 years with consent) increased from 25% of all divorces in 1981
to 55% of all divorces in 2003; non-cohabitation (5 years without consent) increased from 14%
to 27%; and adultery as the stated reason for divorce fell from 17% to 4%.
23.
In 2003, the median duration of marriage ending in divorce was 14 years, whereas the
comparable duration in 1981 was 9 years. Of those divorcing in 2003, 15% of both men and
women had divorced previously. This compares with 8% for males and 7% for females in 1981.
Research evidence
24.
Overall research suggests that children benefit from being raised in emotionally and
economically stable two parent families. However, in today’s Scotland, the reality is that
parental separation affects many children and their families. The impact on children of parental
separation is complex, particularly in the long-term. Many children will experience unhappiness,
low esteem and other problems during the process of separation. A smaller proportion of these
children will continue to have problems in the longer-term. Research evidence suggests that
children from separated families where there is financial hardship, high levels of parental distress
and conflict, and constantly changing family circumstances may experience poorer outcomes.
25.
Evidence suggests where the process of separation is handled well the adverse impact on
children may be minimised. However, when separation is protracted and conflict-ridden, and in
particular where children are drawn into parental conflict, this can be damaging for children.
Conflict appears to be an important influence on a number of adverse outcomes for children.
There is a wealth of research evidence available, for example, Together and Apart: Children and

2

Scotland’s Population 2003 – The Registrar General’s Annual Review of Demographic Trends Chapter 1 http://www.gro-scotland.gov.uk/grosweb/grosweb.nsf/pages/03annual-report-chapter1
3
Family Formations and Dissolutions: Trends and attitudes among the Scottish population https://www.scotland.gov.uk/cru/resfinds/lsf43-00.asp
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parents experiencing separation and divorce4 draws together a collection of research studies on
what can help parents and children through the stress of family separation.
Policy objectives
26.
The aim is that by shortening the periods of separation needed to establish breakdown of
marriage, fewer couples will use the grounds of adultery or unreasonable behaviour with all the
attendant acrimony, simply to get a speedy divorce. The Bill reduces the period of separation to
establish irretrievable breakdown of the marriage from 5 years without consent to 2 years and
from 2 years with consent to 1 year. In these circumstances, desertion is no longer required as a
separate ground to establish irretrievable breakdown and the Bill removes this ground.
27.
The intention is to reduce acrimony in divorce, especially where children are concerned,
and to enable couples who are determined to end their marriage to do so without unnecessary
conflict and recrimination. At present, the single ground for divorce is the irretrievable
breakdown of the marriage. Such breakdown may be established by 2 years separation with
consent or 5 years without consent. Alternatively, it may be established without a waiting period
on any of the three "fault" grounds (adultery, unreasonable behaviour or desertion).
28.
The Scottish Ministers consider that where possible, couples should be helped to confront
relationship difficulties and overcome them for the benefit of their children and are working to
strengthen the support available to couples facing difficulties. However, the state cannot force
people to remain married and a certain proportion of marriages will end in divorce. In those
circumstances, the feelings of the couple towards each other must be separated from the issues
affecting property and children.
29.
The Executive upholds the clean break principle underlying Scottish divorce law, which
leaves questions of fault out of the issue of financial provision on divorce and rests on the
principle of fair sharing tempered by provision to relieve, over a reasonable period, serious
financial hardship for one partner resulting from the divorce. The Executive does not propose
any change to this principle. Similarly, fault has no place in determining what is best for
children. Children are entitled to the loving involvement of two parents in their lives,
irrespective of how the parents feel about each other. The proposed changes to the rules for
divorces will go some way to achieving that outcome.
Alternative approaches
30.
The proposals adopted are based on recommendations made in the 1989 Scottish Law
Commission Report, Reform of the Grounds of Divorce. Alternative approaches were
considered in the 1999 document Improving Scottish Family Law namely:

4
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•

not to proceed with any reform of the grounds for divorce at present in Scotland;

•

to implement the recommendation of the Scottish Law Commission to keep
essentially the present ground of divorce but to reduce the separation period to 1 year
with consent and 2 years without;

Joseph Rowntree Foundation March 2004 http://www.jrf.org.uk/knowledge/findings/foundations/314.asp
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•

to devise for Scotland more radical reforms on the lines of those that were about to
be introduced in England and Wales.

The changes proposed for England and Wales, placing an emphasis on saving marriage,
introducing “no fault” divorce and promoting a conciliatory approach to divorce coupled with a
greater emphasis on mediation, were introduced in the Family Law Act 1996. On enactment,
Part II of the Act acknowledged divorce as a process rather than a discrete event; it removed the
concept of fault as evidence of irretrievable breakdown in the marriage; it introduced a period of
time for reflection and consideration; and it required that all arrangements for the future,
including matters of finance and property, to be made before divorce could be granted. Anyone
wishing to apply for divorce would be required to attend an information meeting, where they
would receive information on a variety of issues that may assist them in the decisions they
needed to make regarding their relationship. However, Parliament recognised that this aspect of
the Act needed to be fully piloted and assessed before implementation could be considered. In
January 2001 the Lord Chancellor announced that part II of that Act was to be repealed as the
pilot exercise had proved that it did not help the Government objective of saving marriages or
helping divorcing couples to resolve problems with the minimum of acrimony. Consequently,
England and Wales currently retains a mixed system of divorce based on irretrievable breakdown
of marriage.
31.
Eighty-five per cent of those responding to Improving Scottish Family Law favoured
some kind of reform with a majority favouring the Scottish Law Commission recommendation.
In the 2000 White Paper, Parents and Children the Scottish Executive indicated its intention to
reduce the periods of separation required for divorce. At that time, the Executive also asked
whether the headings of adultery and unreasonable behaviour should be merged into one. A
majority of respondents, in particular those from religious and faith groups, were strongly in
favour of retaining the separate grounds of adultery.
32.
Scottish Ministers considered the issues again in 2004 and concluded that implementing
the Scottish Law Commission recommendation remained the best option. In the 2004
consultation document, Family Matters: Improving Family Law in Scotland the Executive
indicated its firm intention to introduce the changes to the period of separation required and to
remove desertion as a ground, without proposing to make any further changes to the existing
definition of irretrievable breakdown of a marriage.
Consultation
33.
This was a firm proposal for change and responses were not specifically sought although
consultees were given the opportunity to record their views. Views were sharply polarised. In
total 190 respondents (62% of total) commented, most of them individuals. Some 90% of the
individuals were opposed, whereas some 73% of other respondents were in support. However, a
significant minority of responses from individuals contained a degree of identical wording of
phrases and sentences, indicating the likelihood of various campaigns and lobbying of views
amongst some communities. From some of the comments made in such responses, it could
perhaps be deduced that some respondents had not had sight of the consultation paper itself but
had based their submissions on information provided to them by a third party.

7
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34.
Some common ground did emerge. Many respondents, across the respondent categories,
expressed concern for the children caught up in their parents’ divorces and the negative effects
on children assumed to be associated with these events. Whatever their view on waiting time
periods, many highlighted the regrettable nature of divorce and its potential repercussions. The
three main arguments used by objectors were that: numbers of divorces might increase, couples
would have less time to re-think and seek reconciliation, and that the proposals belittled the
seriousness of marriage. Supporters provided much less comment than those opposing but
where it was provided it focused on reducing acrimonious divorces and recourse to “fault”
divorces, lessening the financial burden on divorcing couples, and providing a cleaner break and
enabling parties to move on.
PARENTAL RESPONSIBILITIES AND RIGHTS
Key data5
35.
About 40% of births are registered jointly by unmarried parents, the majority of whom
record the same address. Around 6% are sole registrations and the remaining 55% are registered
by married parents. Children are living in a variety of family types. The 2001 census records
1,072,669 dependent children in Scotland. Of these children, 25% were living in a lone parent
family, usually with the female parent. Almost 66% were living in a married couple family and
10% in a cohabiting couple family.
Research evidence6
36.
Research shows that few unmarried cohabiting fathers in Scotland have a legal
relationship with their children. A 2003 survey found that 95% of respondents who were
currently cohabiting fathers had no parental responsibilities and rights order or agreement in
relation to their children. Confusion over the rights of unmarried cohabiting fathers was shown
to be particularly high – nearly half of respondents in Scotland mistakenly thought these fathers
have the same rights as married fathers.
Policy objectives
37.
The policy objective is to promote fathers’ participation with their families by providing
that fathers who are not married to the mother of a child will automatically acquire Parental
Responsibilities and Rights (PRRs) if they jointly register the birth with the mother. This change
is to take effect after the legislation is brought into force and the specific provision commenced.
Joint registration means registration or re-registration by either parent or both, where both
parents acknowledge that the man is the father of the child. It is not intended to cover the
situation where joint registration is not agreed and is ordered by the court. In that situation, the
court will remain in a position to impose PRRs under s.11 of the Children (Scotland) Act 1995 if
it decides that this is in the best interests of the child.
38.

Joint registration takes place where:

5

Family Formations and Dissolutions : Trends
https://www.scotland.gov.uk/cru/resfinds/lsf43-00.asp
6
Family Formations and Dissolutions : Trends
https://www.scotland.gov.uk/cru/resfinds/lsf43-00.asp
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•

both the mother and the person acknowledging himself to be the father have attended
the registrar's office and signed the register together; or

•

the mother produces a statutory declaration by the person acknowledging himself to
be the father and she declares in the prescribed form that he is the father; or

•

the father produces a statutory declaration by the mother that he is the father, and he
acknowledges himself in the prescribed form to be the father.

39.
It is a common misconception that being named as the father in the register of births
confers PRRs. It does not. At present, the law in Scotland gives no automatic recognition to
unmarried fathers, apart from their child support obligations. This does not reflect the reality of
many families in Scotland today.
40.

PRRs include the responsibilities to:
•

safeguard and promote the child's health, development and welfare;

•

provide direction and guidance to the child;

•

maintain personal relations and direct contact with the child on a regular basis;

•

act as the child's legal representative.

41.
Rights are given in order to allow a person to fulfil his or her parental responsibilities.
Having PRRs entitles a parent to take significant decisions relating to the child, such as
schooling, medical treatment and place of residence.
42.

Unmarried fathers can acquire PRRs at present by:
•

marriage to the mother;

•

making a Parental Responsibilities and Parental Rights Agreement (PRPRA) with the
mother and registering it in the Books of Council and Session; or

•

obtaining a court order.

43.
The aim is to promote stable relationships within families, particularly for children. If the
father and mother have not married, that is their business as adults, but a child has two parents
and is entitled to the loving involvement of both of them in his or her upbringing. The evidence
suggests that in the majority of cases of children born outwith marriage, the partners are living
together in a stable relationship. However, even where a father is not living with the mother
either at the time of the birth or later, he may still wish to be fully involved in his child's
upbringing.
44.
The Bill introduces provisions so that a father automatically acquires PRRs if, following
the commencement of the provision, he becomes registered as the child’s father under Sections
18 (1)(a) or 18(1)(b)(i) or 18(1)(c) or 18(2)(c) of the Registration of Births Deaths and Marriages
(Scotland) Act 1965. It also ensures that where registration as a child’s father in England and
Wales and Northern Ireland confers PRRs it also does so in relation to a child subject to the law
of Scotland. Scottish Ministers are also taking powers to make regulations so that registration as
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the child’s father under equivalent legislation in other countries can, where appropriate, also
confer PRRs in respect of a child subject to the law of Scotland.
Alternative approaches
45.
An alternative approach would be to retain the status quo, i.e. to continue the situation
where unmarried fathers do not have PRRs but acquire them by marriage to the mother, by the
mother agreeing to give them to the father using a Parental Responsibilities and Parental Rights
Agreement (PRPRA) or by the father applying to the courts. However, Scottish Ministers do not
favour this option as they consider that this approach deters rather than promotes fathers’
participation with their families.
46.
Another approach would be to give all fathers PRRs automatically regardless of whether
the birth is jointly registered or not. Fathers would be in the same position as mothers and have
PRRs unless a court removed them. The only criterion for the automatic acquisition of PRRs
would be biological parenthood. The genetic parents of adopted children or those conceived by
artificial techniques would not be covered. The presumption would remain that the man who
was married to the mother at any time during the pregnancy was the father. This presumption
could be rebutted in court. There would be no need to have PRPRAs. People other than the
biological parents could continue to apply to the courts for PRRs.
47.
The Scottish Ministers consider that this approach would not be appropriate. It would not
be fair if women who had suffered trauma such as rape, or had become pregnant as a result of a
casual liaison then had to go to court to have PRRs removed from the father. Scottish Ministers
believe that some evidence of commitment to joint parenting such as the joint registration of the
child’s birth should be required before a man gains PRRs.
48.
It would also be possible to make the new arrangement retrospective, i.e. apply to
unmarried fathers who have already jointly registered a birth. The advantage of this approach
would be that automatic PRRs would not depend on an accident of the calendar and fathers
would have PRRs for both existing and future children, i.e. they would not be placed in a
situation where they have PRRs for one child but not for an older sibling.
49.
The Scottish Ministers do not favour retrospection since the law should be clear, precise
and predictable. They consider that it would be inappropriate for parents who had registered the
birth of their child on the basis of one set of legal consequences then to find that subsequent
legislation had materially changed those legal consequences. In addition, there is a need to
protect families whose arrangements had already been settled by courts, it would not be in
anyone’s interests to re-open such cases. Although this would mean that children already
registered prior to that date would not benefit from the change, it would avoid any interference in
both the child’s and the mother’s family life. Fathers who did want to play an active part would
be able to acquire PRRs by the existing methods, which involve either the consent of the mother
or a decision by the court.
50.
Although not favouring retrospection, the Scottish Ministers uphold the key principle that
both mothers and fathers should fulfil their responsibilities towards their children and should
hold the rights that enable them to do so. They firmly believe that it is in the best interest of
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children to have both parents actively involved in their upbringing and the Executive will
actively promote the use of PRPRAs.
Consultation
51.
Just under a third of all respondents to the consultation document Family Matters:
Improving Family Law in Scotland, commented, with 75% of those in support. By a small
majority, most respondents agreed the provisions should not be retrospective, since the law
should be clear and should not undermine past decisions reached on a different basis.
52.
Many saw good reasons for automatic PRRs: it would promote the involvement of the
father in the upbringing of the child; enhance and substantiate the parental status and role of the
father; address the perceived current unfair discrimination against fathers; may reduce stress on
the parent or child at a later time and should contribute to the stability for the child.
53.
Objections, mainly from individuals, included points such as: fathers should have to
marry the birth mother to be entitled to such PRRs; the proposals did not address the issue of
mother denying contact between the child and the father; provision would undermine “the family
unit” and that fathers may take advantage of their new rights whilst shirking the accompanying
responsibility. There was some confusion about the processes for joint registration with a few
respondents querying the need for the father always to be present at the time of registration
(which is not the case – see paragraph 38) and concern that mothers would be able to withhold
the father’s name from the registration document.
54.
Some concerns emerged. Some suggested that consideration should be given to ensuring
that absent fathers fulfil their new responsibilities but the most common concern was to ensure
that women and children were protected from inappropriate contact with an abusive father
holding PRRs. There was a suggestion that the status quo should be retained to protect women
and children from men who have been abusive. However, Scottish Ministers do not consider
that this is the appropriate way to deal with this concern. They recognise that there is a need to
deal effectively with the question of continued and safe contact for children where domestic
abuse has been, and/or remains an issue. However, this need arises whether or not the parents
have been married to one another and irrespective of whether the father holds PRRs or not. The
Executive takes the question of continued and safe contact for children very seriously and will be
examining the issues involved to ensure that appropriate and early action is taken when domestic
abuse is alleged.
LEGAL SAFEGUARDS FOR COHABITANTS
Key data7
55.
At the time of the 2001 Census, there were 163,434 non-marital cohabiting-couple
households. For many, cohabitation and parenting now go hand in hand. In 2001, 38% of the
cohabiting families in Scotland had dependent children (either from a current or previous
relationship), 10% of Scotland’s 1,072,669 children were living in a cohabiting couple family.
7
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Some individuals enter into cohabiting relationships whilst still legally married to another; but
we have no robust data on how many.
56.
According to Census data in 2001, 2% of Scottish families were cohabiting couples of the
same sex. These families were recorded as “ungrouped individuals” in previous census
exercises.
Research evidence8
57.
The available evidence suggests that cohabitation has moved from a minority to a
dominant family type in the UK. However, data also suggests that cohabitations rarely last in the
long-term. Cohabitating unions appear to last (at median) 2-3 years before being converted into
marriage, or dissolving. About two-thirds of cohabitations result in marriage and the remaining
third mostly dissolve within 10 years.
58.
Increasing numbers of people are cohabitating at some stage in their lives, though this
experience may be short-lived. Survey data suggests that in the region of 30-40% of adults have
experience of cohabitation. Given that cohabitation is more common among younger people,
key commentators expect both the incidence and duration of cohabitation to increase over time.
59.
There is considerable confusion amongst the Scottish public about the legal position of
cohabitants with a majority (57%) reporting the belief that cohabiting couples have a “common
law” marriage that gives them the same rights as married couples. This is not the case.
Similarly, a significant number (35%) of those surveyed believed inaccurately that a woman who
had cohabited with partner for 10 years would have the same rights as a married woman in
relation to property on the death of her partner.
60.
There is evidence that many cohabitants do not use the legal provisions currently
available to them in the circumstances of relationship breakdown or the death of a partner.
Recent research found that the majority of cohabitants in a survey (57%) owned accommodation,
but less than half of these owned their property jointly. Only 6% of owner-occupiers had written
agreements on ownership sharing – the remaining 94% were reliant on rules of property law to
ascertain shares on breakdown/death. Only 16% of this sample had made wills.
61.
Across jurisdictions in many developed countries, there is increasing focus on the legal
policy issues surrounding the regulation of non-marital cohabitation.
Governments have
intervened in various ways as they attempt both to respect individual choice and autonomy
(including the right of couples to avoid the responsibilities and rights pertaining to marriage)
whilst at the same time to protect the vulnerable (including the children of cohabitants) when
relationships break down. Several countries have introduced ‘opt-in’ registration schemes
conferring a distinctive legal status on cohabitants with a framework of responsibilities and
rights as between the parties and between them and any children. There is wide variation in the
nature and extent of the attendant rights and their relationship to those available under the status
8
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of marriage. In some cases, the rights are designed by the parties themselves. A persistent
question for such systems is uptake; and whether those most likely to need or benefit from legal
protection actually choose to be regulated by the available schemes.
62.
Other states have provided a statutory basis for recognising when a relationship is a
cohabitation and attach consequences to that recognition, irrespective of whether the parties
themselves have chosen to be regarded in that light. Again, the consequences – typically a
range of entitlements and obligations – differ markedly amongst jurisdictions. So too does the
settlement method, with some jurisdictions giving wide discretion to courts to reach just and
reasonable settlement of disputes when a relationship breaks down or one party dies; and others
setting fixed rules for reaching such settlements.
63.
What seems clear is that no one system could simply be transplanted wholesale into
Scotland: new provisions have to fit culturally and legally into the Scottish context. To aid the
debate in this complex area the Scottish Executive has published research findings9 describing
the position in France, the Netherlands, New Zealand and Australia. This international
comparison of the legal position of cohabiting couples reveals a complex and varied picture.
Policy objectives
64.
The policy objective is to introduce greater certainty, fairness and clarity into the law by
establishing a firm statutory foundation for disentangling the shared life of cohabitants when
their relationship ends. Provision already exists in various statutes – dealing for example with
tenancy rights, damages and occupation of the marital home – to protect and empower
cohabitants. The rights granted in these cases typically enable a cohabitant to benefit the partner
(for example, a cohabitant may be a “nearest relative” for the purposes of supporting an adult
with incapacity), or to secure a fundamental protection that would be available in similar
circumstances to a spouse (for example, in cases of domestic violence). But the distribution of
cohabitants’ property on relationship breakdown (which may give rise to conflicts between
them), or on the death of a partner is left to the common law with all the variability inherent in
this. The Scottish Ministers consider that the legal vulnerability arising from the current absence
of systematic regulation sits uncomfortably alongside the increasing number of cohabiting
couples and the significant number of Scotland’s children living in cohabiting-couple families.
65.
The Scottish Ministers aim to provide a clearer statutory basis for recognising when a
relationship is a cohabiting relationship; and a set of principles and basic rights to protect
vulnerable people either on the breakdown of a relationship, or when a partner dies. The
Scottish Ministers do not intend to create a new legal status for cohabitants. It is not the
intention that marriage-equivalent legal rights should accrue to cohabiting couples, nor is it the
intention to undermine the freedom of those who have deliberately opted out of marriage or of
civil partnership. The Scottish Ministers consider it vital to balance the rights of adults to live
unfettered by financial obligations towards partners against the need to protect the vulnerable.
This is reflected in the detailed provisions – for example, the presumption of equal shares in
household goods acquired during the cohabitation is rebuttable.
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66.
The Bill provides a set of basic safeguards relating to the sharing of household goods,
money and property; financial provision on relationship breakdown where economic
disadvantage can be shown; and discretionary provision (i.e. by application to the court) for a
surviving cohabitant when a partner dies without a will. It also equips the courts with a power to
take account of the needs of any child of the relationship (alongside any economic disadvantage
experienced by the adult) in settling financial provision.
67.
The intention is to create legal safeguards for the protection of cohabitants in longstanding and enduring relationships, not to cater for short-term cohabitation. The Scottish
Ministers considered carefully whether access to these safeguards should be limited by setting a
qualifying time-period. They concluded that there is more to be lost than gained in doing so. It
would be arbitrary, rigid and unresponsive to individual cases; would create problems of proof;
could distort behaviour; and could lead to especially harsh outcomes in relation to discretionary
awards on death.
68.
The Bill is therefore silent on any qualifying time period but sets out the factors,
including the duration of the relationship, to which a court should have regard in determining
legally relevant cohabitation. In this way, facts and circumstance will, over time, build up an
understanding of the situations in which recourse to the courts is likely to succeed.
Alternative approaches
69.
An alternative approach would be to retain the status quo in legislative terms and
concentrate effort on information and awareness raising about the legal position of cohabiting
couples, encouraging them to draw agreements setting out what would happen in a range of
possible circumstances. While this approach has some merit it is considered unlikely to result in
all cohabiting couples making adequate private legal arrangements, leaving a significant number
of cohabiting couples and their children without legal protection.
70.
Another option might be to recognise that cohabitation is now an accepted lifestyle
choice for many couples in Scotland, including those with children. Consequently, it could be
argued that the distinction between marriage and cohabitation has lessened and cohabitation
should automatically attract marriage-equivalent rights and responsibilities. A key consideration
here is the extent to which Government should impose rights and obligations on cohabiting
couples. There is a need to strike a reasonable balance between addressing the legal
vulnerabilities of many cohabiting couples in Scotland and avoiding the creation of an unwieldy
legal framework that interferes unduly with the private lives of individuals. The Scottish
Ministers do not believe it would be right to impose comprehensive and strenuous obligations
equivalent to those attaching to marriage on individuals who have not deliberately selected them.
Moreover, they believe that to regard cohabitation as equivalent to marriage fails to acknowledge
the special place of marriage in Scottish society.
71.
The Scottish Ministers are clear that marriage has a special place in society and that its
distinctive legal status should be preserved. In addition, the rights that might be considered
appropriate to those in a relatively brief relationship should arguably differ from those of a
couple who have been together in a committed relationship for much longer. To try to capture
this would be complex, possibly involving a system of accrued rights whereby entitlement would
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progressively enlarge with the duration of the relationship. There is no suggestion that Scottish
people would welcome such a radical approach.
72.
A further approach would be to introduce a system of registration where the legal
protection only applies where the couple have registered their partnership. However, this type of
system would be costly, cumbersome and inappropriate as a mechanism for the delivery of a
policy intention that focuses on protecting the vulnerable on the termination of a relationship
rather than on the existence of the relationship itself. It would be unlikely to result in all
cohabiting couples registering their relationship, leaving a significant number of cohabiting
couples and their children without sufficient legal protection. A significant additional
complication would be where one party – or even both parties - to a cohabiting relationship had
not dissolved marriages to previous partners. That situation could not easily be reconciled with a
system of formal registration.
73.
Some might argue for the development of an alternative status for mixed sex couples who
choose not to marry, akin to registering a Civil Partnership. To create an additional framework
for cohabiting couples equivalent to marriage would run contrary to Scottish Ministers’
commitment to the distinctive legal status of marriage and to preserving its special place in
society. It would also attract the difficulty already mentioned, namely that those who may be in
most need of the protections offered by regulation may not choose, or be free or permitted to
choose, the status through which the protection is accessed.
74.
In any event, the Civil Partnership Act 2004 creates a new status specifically for same sex
couples who are not able to marry. Opposite sex couples who want to make a lifetime and
legally binding commitment to one another are already able to do so through marriage, whether
civil or religious. Additionally, while it would be within the legislative competence of the
Scottish Parliament to create a new status of, for example, “civil domestic partnership,” it would
not be within the Parliament’s competence to replicate marriage equivalent rights and
responsibilities for such a partnership. Many of the rights and responsibilities that accrue to both
marriage and civil partnerships are reserved to the UK Government.
75.
Having decided in favour of a ‘presumptive’ approach, under which all cohabiting
relationships exhibiting certain characteristics would benefit from specific legal safeguards, the
Scottish Ministers considered options in relation to the definition of cohabitation. Two main
approaches are possible. One approach is to use the analogy of marriage and to define
cohabitation in terms of the characteristics of the relationship between husband and wife
(irrespective of the gender of the parties). This has the merit of being straightforward and readily
understood by the courts. Another approach, favoured by some other jurisdictions which have
developed presumptive approaches to the regulation of cohabitation, is to set out a list (usually
non-exhaustive) of the features or factors that a court would take into account in determining
whether a relationship was a cohabiting relationship. The Scottish Ministers see merit in the
latter approach. Section 18 of the Bill therefore sets out the definition for same- or opposite-sex
cohabitation, resting on the marriage analogy tempered by a list of factors that a court shall have
regard to in determining a legally relevant cohabitation. Taken together, these factors are
intended to focus attention on cohabitants who have developed a shared life with a degree of
interdependence, whilst leaving courts in disputed cases the necessary flexibility in interpreting
the facts of each case and discretion in securing fair and just outcomes.
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Consultation
76.
The Executive indicated in Family Matters: Improving Family Law in Scotland its belief
that there should be legal safeguards for cohabiting couples. It considered that the Scottish Law
Commission recommendations struck the correct balance between addressing the legal
vulnerabilities of many cohabiting couples while avoiding the creation of an unwieldy legal
framework which would interfere unduly with the private lives of individuals and which failed to
recognise the special place of marriage in society. However, this was a matter on which a settled
view had not been reached and consultees were invited to provide views about the principles as
well as the detailed proposals.
77.
The consultation showed a robust support for the general principle of creating a coherent
set of basic safeguards rather than any regulatory system akin to marriage. Legal safeguards
were seen as necessary in order to protect the vulnerable. Many respondents defended the right
of adults to live outwith the comprehensive rights and obligations created by marriage. A
number pointed to the short-term nature of most cohabitations and argued that safeguards should
seek to protect those cohabitants who have taken a real stake in a relationship, and those with
children. The main reasons in opposition to the proposal were that this would undermine
marriage and discourage people from marrying, with the option always there for cohabitants to
marry if they wish to have safeguards.
78.
Responses about individual aspects of the proposed package attracted fewer responses but
in each case, there was a majority in favour of the recommendation with some fine-tuning
suggested, particularly in relation to the discretionary share of a deceased partner’s estate. Legal
professionals pointed to the difficulty in applying this discretion to both testate and intestate
situations. In certain testate cases, the proposals would have given cohabitants recourse to the
courts that would be denied to a spouse. The Bill therefore limits the changes to intestacy cases
leaving testate situations to any future wider review of succession.
MATRIMONIAL HOMES (OCCUPANCY RIGHTS AND PROTECTION FROM
VIOLENCE)
Policy objectives
79.
The primary aim is to improve the protection offered to members of families, and extend
them to include vulnerable cohabitants, including same sex couples, rather than to make changes
to the basic policy of the Matrimonial Homes (Family Protection) Act 1981. The aim is to
ensure that the protection which is given is sufficient and extends to cover the victim’s every day
life while at the same time intervening in family life and property rights no more than is
necessary for the protection of the potential victim. The Bill extends the scope of matrimonial
interdicts (and introduces domestic interdicts) to cover the applicant’s home, place of work and
the school attended by any child and makes interdicts with attached powers of arrest available to
divorced partners and present and former cohabitants whether same- or opposite-sex.
80.
The Bill also makes minor changes to the 1981 Act to deal with problems in the
conveyancing of homes that may be subject to occupancy rights. These principally: restrict the
occupancy rights of the spouses of former owners; clarify what is meant by “a proposed
dealing”; give the courts powers to order payments or impose conditions where it refuses a
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dispensation; replace the need for sworn affidavits with written declarations subject to criminal
sanctions for false statements; and give more protection to non-entitled spouses in tenancies.
81.
The Scottish Ministers are committed to tackling domestic abuse and ensuring that
vulnerable people have appropriate protection and believe that these reforms complement
existing legislative provisions.
Alternative approaches
82.
An alternative approach would be to would be to retain the status quo relying on the
provisions in the Protection from Harassment Act 1997 and the Protection from Abuse
(Scotland) Act 2001. However, the Executive considers it appropriate to extend the protective
provisions of the 1981 Act to ensure that the appropriate protection of the law is offered
regardless of which legislative route is followed.
Consultation
83.
The proposed changes were strongly supported in previous consultations and were
designated as firm proposals for change in Family Matters: Improving Family Law in Scotland.
Responses were not specifically sought although consultees were given the opportunity to record
their views. They attracted relatively little response. Most of those who responded simply
indicated their support for what was proposed.
MISCELLANEOUS TECHNICAL AMENDMENTS
Policy objectives
Marriage
84.
The family law framework in Scotland is coherent with respect to marriage. Marriage
brings with it a comprehensive set of rights and responsibilities that has evolved over a
significant period. However, a number of the rules depend on common law and the aim is to
remove anomalies and redundant provisions and provide clarification of a small number of
aspects of the law. The reforms are largely technical in nature and impact on nullity of marriage,
declarators relating to marriage, litigation between spouses and choice of law rules on the legal
effects of marriage. A number impact upon the rules of court, court jurisdictions and Private
International Law.
Children
85.
The policy intention is to further reduce the significance of the status of illegitimacy by
removing the reference to illegitimacy in legislation relating to adoption (the Adoption
(Scotland) Act 1978) and by changing the rules as to domicile of children. Virtually all the
effects of illegitimacy were removed for the law of Scotland by the Law Reform (Parent and
Child) (Scotland) Act 1986. However, the domicile of a child remains broadly determined by
the domicile of the father if the child is legitimate and by the domicile of the mother if the child
is illegitimate. In addition, the existing choice of law rules on legitimacy, illegitimacy and
legitimation are uncertain. The Bill provides that a child’s domicile before the age of 16 is
reached will be that of the country with which the child is for the time being most closely
17
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connected. There will therefore no longer be a link between a child’s domicile and that of his or
her parents’ marital status in relation to both the domicile of origin and dependant domicile.
Sharing of matrimonial property on divorce
86.
The consultation drew attention to the potential for unfair division between divorcing
spouses of the value of matrimonial property, in particular pensions and the matrimonial home.
87.
Scots law favours a clean break in divorce settlements. This is based on the fair sharing
of the net value of all matrimonial property, i.e. all property acquired during the marriage up to
the ‘relevant date’ which is usually the date of separation. However, often the parties have been
living apart for 2 years or more before the value of the matrimonial property is shared. For
pensions, the potential unfairness arises when pension-sharing methodology interacts with
features of certain types of pension schemes. The issues are similar for the matrimonial home,
which is valued at the ‘relevant date’, long before any transfer of property order, which may
assign the home to one party.
88.
The Bill provides the court with a discretion (which it does not have at present) to take
account of any alteration in the value of the jointly owned asset between the relevant date and the
date of the proof or settlement. The intention is to enhance protection & fairness in the division
of matrimonial assets not to alter in any way the well-understood concept of the ‘relevant date’
when it comes to the sharing of matrimonial property. The main aim is to deliver greater overall
fairness and flexibility in the divorce process.
Administration of Justice
89.
Similarly, consultation drew attention to section 13 of the Administration of Justice Act
1982 which specifies who is to be considered a relative of a person in relation to the right of that
person to take action to claim for damages for the effects of personal injury. The list of persons
considered to be relatives includes spouse, civil partner and opposite-sex cohabiting partner. The
Bill extends this list to include same-sex cohabiting partners.
Consultation
90.
The proposed changes regarding marriage and children were supported in previous
consultations and were designated as firm proposals for change in Family Matters: Improving
Family Law in Scotland. Responses were not specifically sought although consultees were given
the opportunity to record their views. They attracted relatively little response. Most of those
who responded simply indicated their support for what was proposed.
OTHER ISSUES
91.
There are two proposals on which views were sought that are not included in the Bill; to
introduce Stepparent Parental Responsibilities and Parental Rights Agreements (SPRPRAs) and
contact with wider family, in particular grandparents.
92.
The first of these proposals was that a married stepparent could acquire full PRRs in
relation to a stepchild by a registered agreement with the birth parents, without the need to go to
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court. The consultation document noted that earlier consultation on this issue had not produced a
consensus and the Executive had not reached a settled view on whether or not to include
SPRPRAs within a future Family Law Bill.
93.
Once again, this issue drew a mixed response with many expressing serious reservations
about how to safeguard children’s views and interests in a process focused on the convenience of
adults. Scottish Ministers considered whether a child’s rights could be safeguarded if the
proposed process were adjusted but concluded that this would entail such complication of the
original idea that any advantage over recourse to the court would be lost. Within existing
legislation, there are solutions for children and parents, which though they may fall short of
establishing full PRRs would deal with most of the day-to-day situations families face. The
Executive does not intend to introduce new legislation but will ensure people are better informed
about existing solutions and will examine the potential for change within the current processes.
94.
There has been pressure to introduce a right of contact for grandparents. In the
consultation document, the Executive made its view clear, that a legal right of contact would not
be appropriate and sought views on how to promote contact with wider family where voluntary
arrangements cannot be reached.
95.
Consultation revealed widespread appreciation of the contribution that grandparents often
make to the lives of their grandchildren; but also reinforced the argument that for such contact to
be effective, it has to be negotiated and cannot be demanded as of right. An automatic right for
grandparents would ignore the views of children themselves; would be inconsistent with the
basic framework of law that is founded on adults’ responsibilities towards children, not adults’
rights in relation to the child and would, in some circumstances give grandparents greater legal
rights than fathers.
96.
The consultation reinforced the Executive’s view that an automatic right of contact is not
in the best interests of the child or the wider family and that the solution does not lie in
legislation. A number of suggestions were made for ways to promote continued contact where
voluntary agreements proved elusive and the Executive will continue to engage closely with
interest groups, working with them to develop solutions.
97.
In addition, a number of issues were raised in consultation about the type and level of
support available to families facing difficulties. As indicated in paragraphs 7 to 11, the
Executive remains firmly committed to promoting stability in relationships and supporting
families in relationship difficulties and will be working with key stakeholders to develop a range
of non-legislative measures to support and complement the proposed law reform.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal opportunities
98.
The Bill’s provisions are not discriminatory on the basis of race, disability, age, sexual
orientation, language or social origin or of other personal attributes, including beliefs or
opinions, such as religious beliefs or political opinions. It does not carry any unjustified gender
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imbalance; however, there are some proposals that are likely to benefit one gender more than the
other.
99.
Scots law favours a clean break in divorce settlements. This is based on the equal sharing
of the net value of all matrimonial property - all property acquired during the marriage up to the
‘relevant date’ - usually the date of separation. The Bill proposes to give the court a discretion
(which it does not have at present) to take account of any alteration in the value of the jointly
owned asset between the relevant date and the date of the proof or settlement. This will address
unfairness that can arise when matrimonial property dramatically increases (or decreases) in
value between those dates with the result that one party to the divorce benefits at the expense of
the other. In practice this will most likely impact on pension sharing or where the transfer of the
matrimonial home to one party forms part of the settlement. The proposed changes are more
likely to benefit women when pension sharing is taken into account and men when the
matrimonial home is considered. However, both aspects could potentially benefit either gender.
The main aim is to deliver greater overall fairness and flexibility in the divorce process.
100. The proposals on PRRs for unmarried fathers will be seen by some as rectifying a longstanding prejudice. It could be argued that to deny automatic PRRs to all parents would
discriminate against those fathers who jointly registered the birth prior to the commencement of
the legislation. However, to apply the changes retrospectively might cause difficulties for
mothers who had chosen not to marry the father – they would be faced with a change in the legal
situation and would be obliged to take legal action simply to restore the status quo. Given that
unmarried fathers will be in no worse situation than before, and will still be able to acquire PRRs
by marriage, by agreement with the mother or by court order on balance, it is considered that the
Bill will not unfairly discriminated against unmarried fathers.
101. The legal protection proposed for cohabiting couples is a new benefit which will be
available to both men and women regardless of whether the partnership is of opposite or same
sex. However, in practice, extending legal protection to cohabiting couples is likely to confer
more benefit on cohabiting women than on men, as women are more likely to have taken on
domestic and/or caring responsibilities during the course of the relationship and therefore
decrease their ability to generate income, career opportunities and other economic benefit. They
are also more likely to be the primary carer of any children resulting from the relationship. The
practical impact of these proposals will therefore be to promote greater fairness and equity
between men and women, rebalancing a historic detriment or lack of fairness disproportionably
experienced by women under the current legal position.
102. The consultation document was sent to a wide variety of individuals and organisations
including equal opportunity groups and Church and Faith groups. Executive officials met with
representatives from key stakeholders including LGBT groups and religious and faith
communities to discuss the proposals. The impact of the proposals in the Bill on the people most
likely to affected by them, women, unmarried fathers, same sex couples, peoples with strong
religious views about family law, etc have been assessed as well as discussed with
representatives of the affected groups.
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This document relates to the Family Law (Scotland) Bill (SP Bill 36) as introduced in the
Scottish Parliament on 7 February 2005
Human rights
103. The Bill does not give rise to any issues under the European Convention on Human
Rights (ECHR).
Island communities
104.

The Bill has no disproportionate effect on island communities.

Sustainable development
105.

The Bill will have no impact on sustainable development.

Local government, business and the voluntary sector
106. The Bill updates family law and removes anomalies and obsolete provisions. The overall
effect of the Bill is to provide legal protection and safeguards for children and adults in today’s
family structures. It will impact across a number of aspects of family law including the rules
regulating divorce; parental responsibilities and rights for fathers; and protection against
domestic abuse; as well as introducing new legal safeguards for cohabiting couples and their
children. It will largely affect how families regulate their affairs and the rules of the Scottish
Courts who adjudicate where necessary.
107. Local authorities are the key players in managing and commissioning local services to
support families and children. However, the provisions of this Bill will not place any additional
burdens on them, or on business or the voluntary sector. For these reasons, a Regulatory Impact
Assessment is not required.
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Justice 1 Committee
8th Report, 2005 (Session 2)
Stage 1 Report on Family Law (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION AND BACKGROUND
1.

The Family Law (Scotland) Bill was introduced in the Parliament on 7
February 2005. The Policy Memorandum states that “the Bill will update
family law to provide legal protection and safeguards for children and adults in
today’s family structures”.

2.

The Executive states that “family law provides the legal framework that
regulates responsibilities and rights between couples and between children
and their parents and others with an interest in their welfare. Scotland, in
common with many other countries has in recent decades seen significant
changes in family formation and in attitudes towards the family. The Bill
updates the law to reflect the way adults, in many instances with children,
form and maintain relationships. Three core principles guide these reforms:
x

safeguarding the best interests of children

x

promoting and supporting stable families

x

updating the law to reflect the reality of family life in Scotland”.1

3.

The Bill has been a long time in the making. Proposals to reform family law
were made by the Scottish Law Commission in 1989 and 1992 and the
Scottish Office and then the Scottish Executive consulted on the issues
contained in the Bill in 1999, 2000 and 2004.

4.

The Committee believes that there are highly controversial elements within
the Bill and proposals for complex changes to family law in Scotland. The
Committee wishes to note that for a Bill of this scale and complexity, the time
available for scrutiny has been short. We have, therefore, reserved our
position on certain matters with the intention of considering them in more
depth at Stage 2.

1

Policy Memorandum, para. 4

SP Paper 401

1

Session 2 (2005)
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5.

6.

The Bill addresses a number of discrete issues in the style of a family law
miscellaneous provisions bill. However, the following central issues that are
addressed include:
x

legal regulation of aspects of marriage;

x

legal regulation of aspects of divorce;

x

protection against domestic abuse;

x

parental responsibilities and parental rights for unmarried fathers;

x

legal safeguards for cohabiting couples and their children;

x

legal regulation of civil partnerships; and

x

legal dissolution of civil partnerships.

In addition to the legislative measures which the Executive is proposing in this
Bill, the Executive has stated that it will bring forward a number of nonlegislative initiatives to supplement the provision of the Bill, including:
x

introduction of a Parenting Agreement for Scotland;

x

preparation of a Grandparents’ Charter;

x

development of a single national family relationship helpline to offer
basic information;

x

running a public information campaign designed to inform people of
changes to family law and signpost sources of help and advice; and

x

working with national bodies to support mediation services across
Scotland.2

Evidence taken by the Committee
7.

The Justice 1 Committee issued a call for written evidence on the Bill on 10
February 2005 and received 212 written responses. The Committee also
heard oral evidence across seven sessions which, together with associated
written evidence, is included in Volume 2 of the report, at Annexe D.
The oral evidence sessions were arranged as follows:
Session 1: 8th Meeting, 2005 (Session 2), 16 March
Scottish Executive Bill team
Session 2: 14th Meeting, 2005 (Session 2), 11 May
Moderator of the Church of Scotland,

2

Written submission from the Scottish Executive (19 April 2005), see Volume 2, Annexe D, 18th
Meeting, 2005 (Session 2), 1 June 2005.
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Roman Catholic Church
Salvation Army
United Reformed Church
CARE for Scotland
Scottish Inter Faith Council
Scottish Council for Jewish Communities
Family Mediation Scotland
Equality Network
Session 3: 15th Meeting, 2005 (Session 2), 18 May
Children in Scotland
Children 1st
Families Need Fathers
Grandparents Apart Self Help Group
Stepfamily Scotland
Scottish Women’s Aid
Session 4: 16th Meeting, 2005 (Session 2), 25 May
Australian Parliament House of Representatives Standing Committee on
Family and Human Services (video conference)
Session 5: 17th Meeting, 2005 (Session 2), 25 May
Professor Eric Clive, University of Edinburgh
Professor Paul Beaumont, University of Aberdeen
The Law Society of Scotland
Session 6: 18th Meeting, 2005 (Session 2), 1 June
Gary Strachan
Alan Finlayson OBE
Hugh Henry MSP, Deputy Minister for Justice
Session 7: 19th Meeting, 2005 (Session 2), 8 June
Hugh Henry MSP, Deputy Minister for Justice
Structure of the report
8.

The report addresses the central issues in the order in which they are listed in
paragraph 5. The Committee recognises that the non-legislative initiatives
listed in paragraph 6 are of direct relevance to the debate over some of these
matters which are addressed through the Bill. As such, the approach that the
Committee has taken in this report is to discuss the non-legislative initiatives
in the context of its analysis of the provisions in the Bill, as opposed to having
a separate section on non-legislative initiatives appended to the main report.
RULES REGULATING ASPECTS OF MARRIAGE AND DIVORCE

9.

A number of fairly small changes are proposed to the area of marriage law.
The Policy Memorandum states that a number of the rules depend on

3


85

Justice 1 Committee, 8th Report, 2005 (Session 2)
common law and the aim is remove anomalies and redundant provisions and
provide clarification of a small number of aspects of the law.3
Section 1: Reform of forbidden degree of marriages – relationships by
affinity
10. One such issue is that the Bill removes the barrier to a marriage between
individuals and their former in-laws, for example a man would now be able to
marry his ex mother-in-law (or ex daughter-in-law) without waiting for the
deaths of his ex-wife and her father (or his son). In the case of the former
example, and where there was a child involved, the relationship might be
perceived as changing from grandmother/child to step-mother/child. It should
be noted that the Bill keeps the qualified prohibition on marriage between exstep-parents and children.
11. This provision was controversial for a large number of members of the public,
who cited religious reasons as to why such a change should not be made.
12. The Committee accepts that there is opposition to this provision.
Furthermore, the Committee accepts that it is undesirable for a child’s
relationship with an adult to change as would be the case in the
circumstances outlined above. The Committee would like to receive
reassurance from the Executive that it has reflected on this point. At this
stage, however, the Committee’s position is that it does not consider
that there continues to be public policy grounds for the state to forbid
these classes of individuals from re-marrying.4
Section 2: Void marriages solemnised in Scotland
13. One relatively minor issue which attracted comment from legal practitioners
and academics is in relation to the extent to which marriage can be declared
void. Section 2 puts into statute two grounds that will make a marriage void
(that is where there has been ‘duress’ or ‘error’) where that marriage is
“solemnised in Scotland”. The issue for the Committee has not been the
substance of what the Executive is seeking to achieve but the fact that these
protective provisions would not cover, say, the overseas marriage of a Scots
domicile.
14. The Committee supports the view of the Law Society of Scotland that such
protection should apply irrespective of where the marriage is solemnised. In
written evidence, the Executive has confirmed that it will bring forward an
amendment to section 28 of the Bill at Stage 2. The intention of this
amendment will be to add a public policy provision to that section so that if a
marriage is celebrated under such circumstances as would be against public
policy in Scotland (such as under duress) then the marriage would be void
regardless of whether it is celebrated in Scotland or abroad.

3
4
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15. On the face of it, the Executive’s proposal meets the concerns that the
Committee had on this subject. The Committee will examine the issue
in more detail at Stage 2.
16. Throughout the Bill, there are examples of law reform applying to marriage
but not, apparently, applying to civil partnerships. The Committee considers
the issue of void marriage is one example of where the approach to law on
marriage and civil partnership should be consistent.
The Committee
addresses the wider issue of ensuring there is parity of treatment between
spouses and civil partners later in this report (paragraphs 217 – 221).
Marriage by cohabitation with habit and repute
17. The effect of section 3 of the Bill is to extend jurisdiction to the sheriff to in
relation to declarators of marriage and declarators of nullity of marriage in
most instances. In the former category, this would include marriages by
cohabitation with habit and repute. This gave rise to the Committee
considering the wider issue as to whether it was appropriate to keep this
ancient and little used form of marriage given the provisions in this Bill for new
rights and responsibilities for cohabitants.
18. The doctrine of marriage by cohabitation with habit and repute was defined by
the Scottish Law Commission as follows:
“If a man and a woman who are free to marry each other cohabit as
husband and wife in Scotland for a considerable time and are generally
regarded as being husband and wife they are presumed to have
consented to be married, even if only tacitly, and, if the presumption is
not rebutted, will be held to be married by cohabitation with habit and
repute. Although the marriage results from the combination of mutual
consent and the outward elements of cohabitation and repute, without
the need for a court decree, in practice a court decree of declarator is
sometimes necessary before third parties will accept that the
requirements for this type of marriage have been met.”5
19. The Scottish Law Commission’s view was—
“As a way of getting married, marriage by cohabitation with habit and
repute has little to commend it. It is inherently vague and unregulated
and causes difficulty and expense at a later stage. In reality this type of
marriage is a way of conferring rights on some cohabitants, usually after
the death of the other party to the relationship. It is as a protective
mechanism for cohabitants that it must be judged.”6
20. The argument made by several legal academics and professionals is that
changes in social habits mean that it is now usual for cohabiting couples not
to pretend that they have gone through a marriage ceremony. Such
relationships therefore do not have the repute of being a marriage and, as
such, they would not be protected by this doctrine. Professor Eric Clive
5
6

Scottish Law Commission, Report on Family Law (1992) para. 7.2
Ibid., para. 7.4
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argued that the Bill gives protection for all cohabitants (these provisions are
discussed at paragraphs 173 – 216 below) and it is therefore inappropriate
that there should be two levels of protection for cohabitants. That is to say it
is wrong that the law may give a higher level of protection to those cohabiting
couples who have pretended to marry than to those cohabiting couples who
have been more open about the nature of their relationship.
21. The Committee recognises that proponents of change in this area of the law
have accepted that should this doctrine be abolished it should still be valid for
couples to seek declarators if they have already established the necessary
cohabitation and repute by the time of the relevant provisions coming into
force. In short, any abolition would not have retrospective effect.
22. Relevant to this discussion is the issue of the general public’s understanding
of the law in this area. The Committee notes that in a recent survey 57% of
people asked considered that individuals living in a so-called “common law
marriage”7 did have the same rights as married couples.8 The Committee is
doubtful whether the general public appreciates that the only form of common
law marriage that would deliver such rights is this doctrine of marriage by
cohabitation with habit and repute. The Committee wonders whether people
simply living together as ‘bidie ins’ would realise that this relationship would
be insufficient basis to seek a declarator.
23. Opponents of this doctrine argue that the long term continuation of this form
of marriage on top of ‘regular marriage’; civil partnerships and cohabitation
would serve only to confuse an already complex situation. The Committee
understands that this doctrine is used little more than two or three times a
year and its continued existence or abolition is not of fundamental
importance.
24. The Committee’s position is that the law, and family law especially given
that it impacts on all our lives, should be as simple to understand as
possible. The Committee therefore considers it important that the
Executive takes this opportunity to seek to dispel the widely held belief
in ‘common law’ marriage in order to avoid confusion with the limited
rights for cohabitants which the Bill will create. The Committee would
welcome the Executive’s response as to how it intends to go about this.
25. On the specific doctrine of marriage by cohabitation with habit and
repute, the Committee considers that this is the appropriate time to look
at whether this doctrine should be abolished, as part of the
consideration of wider reforms to family law. The Committee requests
that the Executive examine whether it considers that the abolition of the
doctrine would give rise to cases of real disadvantage and report back
to the Committee. The Committee will wish to look again at this issue at
Stage 2.
7

This phrase is commonly used as synonymous with “cohabitation” and that is its sense here.
Technically in law, however, a common law marriage is a marriage, albeit by cohabitation with
habit and repute: but it brings all consequences of marriage including the need for divorce.
8
Policy Memorandum, para. 59
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Section 14: Wallis v. Wallis
26. Section 9(1)(a) of the Family Law (Scotland) Act 1985 requires the divorce
court to share fairly the net value of the matrimonial property. This is defined
as the value of the property on “the relevant date” which is either the date of
separation, or the date of service of the divorce action. The court therefore
allocates matrimonial property between the parties by reference to the value
on that date, and provides for a balancing payment.
27. If the court orders a transfer of property from one spouse to the other, in order
to effect fair sharing, it will do so using the values at the relevant date. The
House of Lords decided in Wallis v Wallis 1993 SC (HL) 49 that the current
value should not then be taken into account in any balancing payment. If the
property transferred has increased in value the transferee gets the ‘bonus’ of
the whole increase in value. This has in practice deterred courts from
transferring houses, because it is seen as unfair for one party to have the
whole windfall of the increase in value.9
28. There has been criticism that, in addressing the issues which have been
thrown up by the Wallis case, the Executive may, in its wording of section 14,
have gone too far in diluting the significance of the relevant date. Professor
Eric Clive gave the Committee the following critique—
“It would be wise to distinguish between three quite different problems,
the first of which is…where the court orders one spouse to transfer
property to the other partner for a countervailing price. That problem
must be dealt with on its own. The bill needs to say, clearly and simply,
that the countervailing price should reflect the current value…
The second problem, which is a different question altogether, is how the
matrimonial property should be valued to decide the overall division
between the parties. A decision must be taken on whether to use
relevant date or value—I am sorry; by value, I mean valuation. Basically,
the committee should decide whether to take the date on which the
parties separated, the current value or a mix that would give the court
discretion to depart from the value on the relevant date.
The idea of valuing matrimonial property at the date on which the
parties separated, which has been a feature of our system since 1985,
is that it gives certainty. There is a fixed date on which the valuation is
made and negotiations can be undertaken on that basis. That certainty
is a positive advantage in the system; people do not necessarily want
there to be too much discretion. However, some people would argue
that there should be some flexibility in the system. Obviously, things can
change between the relevant date and the date of the divorce. On
balance, the advantages of having a fixed relevant date are important,
and there are other ways of dealing with injustice, such as awarding
interest on one spouse's share.
9

Written submission from The Law Society of Scotland, see Volume 2, Annexe D, 17th Meeting,
2005 (Session 2), 25 May 2005.
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The third problem is pensions, which is also a separate issue. Although
there are particular problems with pensions, they are largely to do with
the regulations and not with primary legislation. Again, there is some
value in having the clear starting point of the transfer value, which is
used at the moment and which saves a lot of actuarial expense. I know
of certain cases in which such an approach is not appropriate and might
need some fine tuning, but I am happy to leave that to pensions experts.
In any case, pensions are a separate question and should be dealt with
on their own.
The problem with section 14 is that it attempts to solve three problems
at once, but does not solve any of them very well.”10
29. The Committee also understands that the Wallis judgment affects the Family
Law (Scotland) Act 1985 upon which the equivalent provisions in the Civil
Partnership Act 2004 were based. Any amendment to the 1985 Act to deal
with Wallis should, therefore, be replicated with amendments to the 2004 Act.
30. In response to criticism of the wording of section 14, the Executive has
established a working group to work through the issues with a view to the
Executive bringing forward amendments at Stage 2. In a letter to the
Committee, the Minister has now indicated that section 14 has been too
widely drawn and would, as it stands, potentially undermine the concept of
“relevant date”.11 The Executive has therefore produced a draft substitute
section 14 and has issued this wording to outside parties for their comments
prior to finalising its position on this matter.
31. The Committee welcomes the Executive’s proactive approach to this
issue. In recognition of the establishment of the working group, the
Committee has taken little evidence on this issue. The Committee notes
the existence of a draft substitute section and will wish to consider the
responses received by the Executive to its consultation, particularly in
relation to the pensions point. The Committee recognises that it is
particularly difficult to strike the balance between having certainty in
this area of the law while also enabling equitable decisions to be taken.
32. The Committee requests receipt of the responses to the Executive’s
consultation. The Committee will look at this issue in further detail at
Stage 2.
Divorce
Proposed reforms
33. In the Policy Memorandum to the Bill, the Executive states that the “intention
is to reduce acrimony in divorce, especially where children are concerned,
and to enable couples who are determined to end their marriage to do so
10

Justice 1 Committee, Official Report, 25 May 2005, cols. 1928-1929. (All references to “Official
Report” refer to the Justice 1 Committee Official Report unless otherwise stated.)
11
Supplementary written submission from the Scottish Executive (16 June 2005), see Volume 2,
Annexe D, 18th Meeting, 2005 (Session 2), 1 June 2005.
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without unnecessary conflict and recrimination. At present, the single ground
for divorce is the irretrievable breakdown of the marriage. Such breakdown
may be established by 2 years separation with consent or 5 years without
consent. Alternatively, it may be established without a waiting period on any
of the three "fault" grounds (adultery, unreasonable behaviour or
desertion).”12
34. The Executive’s aim is “that by shortening the periods of separation needed
to establish breakdown of marriage, fewer couples will use the grounds of
adultery or intolerable behaviour with all the attendant acrimony, simply to get
a speedy divorce. The Bill reduces the period of separation to establish
irretrievable breakdown of the marriage from 5 years without consent to 2
years and from 2 years with consent to 1 year.”13 A further effect of the Bill is
that ‘desertion’ disappears as a ground for divorce and also two bars to
divorce are also removed — (1) the need for one party to suffer grave
financial hardship and (2) collusion.
35. The Executive argues that research evidence suggests that “children from
separated families where there is financial hardship, high levels of parental
distress and conflict, and constantly changing circumstances may experience
poorer outcomes.”14 The Executive states that evidence suggests where the
process of separation is handled well the adverse impact on children may be
minimised.15
36. In the 2004 consultation document Family Matters: Improving Family Law in
Scotland, the Executive received sharply polarised views on this issue. “In
total 190 respondents (62% of total) commented, most of them individuals.
Some 90% of the individuals were opposed, whereas some 73% of other
respondents were in support. However, a significant minority of responses
from individuals contained a degree of identical wording of phrases and
sentences, indicating the likelihood of various campaigns and lobbying of
views amongst some communities. From some of the comments made in
such responses, it could perhaps be deduced that some respondents had not
had sight of the consultation paper itself but had based their submissions on
information provided to them by a third party”.16
37. The response to the Committee’s call for written evidence was similar. Over
200 responses were received. The majority of these were from individual
members of the public who opposed the proposals on the basis that they
would undermine the institution of marriage and that this, in turn, will have a
deleterious effect on family units and wider society. Many of the submissions
were very similar in content. The Committee also received the views of a
number of religious and faith organisations. The Committee took oral
evidence from a number of these bodies.
12

Policy Memorandum, para. 27
Ibid., para. 26
14
Ibid., para. 24
15
Ibid., para. 25. The Executive refers to a wealth of research being available, for example
Together and Apart: Children and parents experiencing separation and divorce, Joseph Rowntree
Foundation.
16
Ibid., para. 33
13
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38. The starting point would appear as expressed by Vanessa Taylor of the
Scottish Inter-Faith Council—
“The faith communities regard marriage as being for life, but all the
major faith communities accept or at least tolerate divorce; with the
exception of the Roman Catholic community…Divorce is increasingly
accepted as a facet of modern life.”17
39. The Committee notes that in previous consultations the Executive did explore
whether the divorce process should be on an entirely “no fault” basis. The
majority view then, particularly from religious and faith groups, was that a
mixed system – particularly with the retention of the separate ground of
adultery – should be maintained. The Committee found this to be the case
also.
Separation periods for non-fault divorce
40. In the context of the specific proposal to reduce the time period from (a) 5
years to 2 years where no consent exists between the two parties and (b) 2
years to 1 year where such consent, there was a general acceptance that,
whatever the time period that is set as being the necessary separation period,
this will be, to some extent, arbitrary.18
41. It is clear that fault divorces can be quicker than non-fault divorces – no
separation time is involved. The Committee notes the evidence of Family
Mediation Scotland who said that there has been a steady movement towards
use of the non-cohabitation (i.e. non-fault) grounds for divorce, with just over
80% of people who seek a divorce using these grounds. That organisation
told the Committee that there is a tendency among those who have children
to use the fault grounds of adultery or unreasonable behaviour, because
people can get a divorce much more quickly if they use those grounds as
opposed to non-fault grounds where the option is to wait for either two years
or five years depending on whether or not both parties consent to the
divorce.19
42. Accordingly, proponents of changing the law say that if the parties are
required to wait for only one year, they might be more likely to wait for that
period and proceed with a divorce on a consensual basis rather than raise a
fault-based divorce.20
43. Against this, there is an argument that any reduction in separation times may
mean that parties do not have time to fully reflect on the situation. As such,
the argument is that the proposed change may mean that some marriages
which under the current regime may be saved as a result of a reconciliation
between the parties will no longer have that chance given the reduced
timescales in which any reconciliation would have to take place.

17

Official Report, 11 May 2005, col. 1807
See, for example, Major Alan Dixon’s evidence, Official Report, 11 May 2005, col. 1791
19
Official Report, 11 May 2005, col. 1819-1820
20
John Fotheringham, Official Report, 25 May 2005 col. 1948
18
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44. The Committee notes that the existing divorce law does contain provisions
encouraging reconciliation in that section 2(1) of the Divorce (Scotland) Act
1976 states that “at any time before granting decree in an action for divorce, if
it appears to the court that there is a reasonable prospect of a reconciliation
between the parties, it shall continue, or further continue, the action for such
period as it thinks proper to enable attempts to be made to effect such a
reconciliation; and if during any such continuation the parties cohabit with one
another, no account shall be taken of such cohabitation for the purposes of
that action”.
Committee’s conclusions on divorce proposals
45. The Committee’s starting position is that the law in this area should
strike the balance between (1) recognising the value that the institution
of marriage brings while (2) not unnecessarily interfering in the private
lives of individuals. The Committee also considers that any reform in
the law should not result in a higher proportion of marriages ending in
divorce.
46. The Committee recognises that for a significant section of Scottish
society marriage is a life-long commitment and that for some people
divorce is intrinsically wrong.
47. The Committee regrets that it did not receive specific evidence of the
adverse impact on children of there being a prolonged separation period
should there be conflict between the mother and father. However, the
Committee accepts the general proposition that by reducing the length
of the separation period, divorcing couples are more likely to use the
non-fault ground for divorce which is likely to mean shorter periods of
acrimony within the family in line with the shorter periods before the
marriage comes to an end. If the result of faster divorce settlements is
that fewer children become embroiled in prolonged and distressing
periods during which one parent seeks to blame the other parent in
order to get a divorce, the Committee considers that the policy objective
is worthwhile.
48. The Committee notes that a prolonged separation period is only one
important factor among the complex reasons for the existence of
conflict and acrimony.
49. However, the Committee recognises that marriage break-up happens
and that it is right that the law should be updated in the light of trends in
society. In turning to the specific proposals for the reduction in periods
before a divorce may be granted on separation grounds, the Committee
was persuaded by the argument made in oral evidence by a
representative of the United Reformed Church who made the point that
five years represents a very long period in the life of a young child and it
is important to reduce the amount of conflict to which children are
witness.21
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50. Beyond this change, there is not a consensus opinion in the Committee.
The majority view in the Committee is that, at this stage, insufficient
social research evidence has been received by the Committee to justify
the Executive’s specific proposals to reduce the separation periods to
two years (where consent from both parties does not exist) and one year
(where there is consent). A minority of members were, however,
persuaded by the evidence from the Executive and are content with the
proposals.
51. The Committee is content to allow a fuller debate to take place on this
issue at Stage 2.
Family support services
52. The Committee considers that legislative reform in divorce cannot be
considered in isolation from the provision of family support services. Earlier in
the report, the Executive’s non-legislative initiatives were listed. The
Committee notes the intention of the Executive to develop a single national
family relationship helpline to offer basic information and also to run a public
information campaign designed to inform people of changes to family law and
signpost sources of help and advice.
53. The Committee does not consider that it has sufficient information on the
extent to which counselling services are available to couples who are
experiencing marital difficulties. It appears logical to the Committee that
these services will be of most value if they are available to couples who are
just starting to experience difficulties, as opposed to later on when the
relationship has deteriorated to such an extent that counselling is regarded as
one last attempt to save the marriage.
54. The Committee has doubts that these reconciliation services are available to
men and women at a sufficiently early point in the process. The Committee
considers that by making these services more widely available (and by
publicising them more) it may lead to some couples being able to sort out
their problems before they become intractable and divorce becomes
inevitable.
55. The Committee also understands that the Executive has agreed to give
£250,000 additional funding to four support services namely, Family
Mediation Scotland; Couple Counselling Scotland; Scottish Marriage Care
and Stepfamilies Scotland to enable them to improve their joint working and
improve the referral process between the bodies.
56. The impression that the Committee formed from evidence presented by
organisations and individuals was that the provision of these types of support
services was patchy across Scotland.
Anecdotally, the Committee
understands that the set-up in Glasgow, for example, is integrated and wellresourced. The Committee has concerns that provision is less strong in other
parts of Scotland. The Committee does not wish to endorse a view that
additional funding is required – the Committee simply does not have the
evidence to accept or reject such a recommendation.
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57. Instead, the Committee considers that there is a need for a review to be
carried out to assess the level and type of counselling / mediation / family
support services that exist across Scotland. The Committee also considers
that the Executive should look at how other countries comparable systems
are set-up. For example, the Committee was struck by how Australia has
approached this issue. The chairman of the former Australian House of
Representatives Committee on Family and Community Services told the
Committee—
“I hope that the family relationship centres will be used as a one-stop
shop, which was one of the recommendations that we argued in our
report. Such a one-stop shop would be the administrative advice centre
for couples who were thinking of separating. If the centres serve that
purpose, they will be a good source of administrative material to help
people sort out their problems. They would provide opportunities for
mediation or opportunities for people to go to an area set aside to deal
with domestic violence, if that was an issue that was confronting the
person who walked through the door.
The family relationship centres are really advice centres. Through early
intervention services, they will allow an attempt to be made to reconcile
two people—that is the number 1 priority. The centres do not deal only
with the post-separation period; they are also about the pre-separation
period, so we aim for a preventive approach. I hope that we can achieve
reconciliation through such critical early intervention and that, instead of
going to a solicitor, people will rely on the advice that they are given in
the centres. The experience of getting advice from a centre would be a
more conciliatory experience than going to a solicitor to determine
something along the lines of "What's yours is mine and what's mine is
yours."22
58. The concern that the Committee has is that beyond the initial entry point
that would be offered through the single national family relationship
helpline, there may not be an integrated, comprehensive support service
across the whole of Scotland. As such, there could – the Committee
does not wish to go further than that – be a risk of raising false
expectations that cannot be matched by the level of service which is
actually available to couples in terms of advice, counselling or
mediation.
59. The Committee believes that there may be considerable merit in
examining whether the provision of relationship support services (for all
types of family relationship) could be better delivered through a ‘one
stop shop’ approach similar to the Australian family relationship centre
model. This could include an information pack containing advice on the
legal and practical consequences for couples entering into a particular
relationship (whether marriage, civil partnership or cohabitation),
access to reconciliation services at an early stage should a relationship
22
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fall into difficulty, and mediation assistance and legal advice from
trained experts should attempts at reconciliation fail.
60. It is on this basis that the Committee recommends to the Executive that
it is necessary to have a full review of existing provision to establish
what types of services are needed and to identify whether there are any
structural and/or resourcing issues that should be addressed. The
Committee believes that, with the current package of family law reforms
currently taking place, now is the right time to take the first step by
reviewing the services which are currently available.
Joint petition for divorce?
61. Another issue which the Committee pursued during oral evidence was
whether there is merit, in the case of non-fault divorces, to move away from a
system when one party still has to sue the other party, towards a joint
application process. There was general support for the view that what is
designed to be a consensual process should not be made unnecessarily
adversarial. The Committee floated the idea of having a ‘joint petition’
process in cases of non-fault divorce.
This would be an additional
mechanism rather than a replacement for the existing process.
62. However, the Law Society argued that the process by which there still has to
be a pursuer and a defender in non-fault cases does not actually make the
process acrimonious in itself and that the joint petition process would add an
extra level of complexity.23
63. The Committee attaches weight to the views of legal practitioners and
appreciates that the introduction of a joint petition process may not
necessarily have much tangible advantage but agrees with the view of
Professor Clive that there is symbolic merit in introducing a mechanism which
has the appearance of reducing the contested element in divorce. The
Committee believes that this is in keeping with the Executive’s
legislative proposals and, therefore, asks the Executive to look into the
possibility of introducing such a system and report back to the
Committee.
Religious divorces
64. An issue which does not feature in the Bill, as introduced, is whether Scots
law should make provision for religious divorce. This issue was raised by the
Scottish Council of Jewish Communities and the position was summarised in
a SPICe briefing paper for the Committee.24
65. Scottish people who profess the Jewish religion typically regard themselves
as operating under a dual system of ‘law’. On the one hand, they adhere to
the law of the state laid down by legislation and case law; on the other hand,
they want to abide by the principles of their religion, including the provisions
of Jewish law.
23

Morag Driscoll, Official Report, 25 May 2005, col. 1949-1951
SPICe briefing Supplementary note on matters arising out of meeting Justice 1 Committee on 16
March 2005 (‘bigamous' civil partnerships and religious divorce), paper no. J1/S2/05/13/7.
24


96

14

Justice 1 Committee, 8th Report, 2005 (Session 2)
66. They regard divorce legislation (i.e. Divorce (Scotland) Act 1976) as
empowering dissolution of the civil aspect of their marriage only, whilst
leaving the religious aspect of the marriage intact. Accordingly, without an
additional ‘Jewish divorce’ (‘Get’), while entirely free to marry again in the
eyes of the civil law, they are not free to marry again under Jewish law.
67. The requirement of mutual consent to the Jewish divorce can sometimes
result in unfairness to one of the spouses. A husband (or a wife) may refuse
to participate in Jewish divorce proceedings, thereby leaving their spouse
(although divorced according to Scots law) unable to remarry according to
Jewish law. Sometimes a refusal may be based on spite or bitterness.
Sometimes it may be used to obtain some perceived negotiating advantage in
the discussions which are ongoing in the period leading up to the divorce,
relating to children, property and finances.
68. When the Scottish Office issued its consultation document, Improving Family
Law in 1999 it sought views on whether the Scottish courts should be given a
discretionary power (exercised on the application of either party to the
divorce) to refuse a divorce recognised under Scots law to a spouse who
unreasonably refuses to cooperate with his or her partner in the termination of
a religious divorce. The next consultation paper – Parents and Children
(2000) – confirmed that it was the Executive’s intention to amend the law to
give the courts this discretionary power. In 2002 the Divorce (Religious
Marriages) Act 2002 addressed the issue for England and Wales.
69. However, the 2004 consultation paper and, indeed, the Bill is silent on this
issue. The Committee has heard representations from the Scottish Council of
Jewish Communities on this issue and asked whether that group had a
specific suggestion as to how legislation should place sanctions on those who
seek to thwart the deliberation of the civil system post hoc. Subsequent
advice from the Scottish Council of Jewish Communities was that this
approach would not actually achieve the purpose that the Council sought
since it may actually invalidate the Get on the grounds that it might have been
given or received under duress.25
70. The Committee also wishes to state that there are strong arguments
that, as a matter of principle, the law should not conflate civil and
religious divorces.
PROTECTION AGAINST DOMESTIC ABUSE
Occupancy rights and domestic violence; interdicts and powers of arrest
(sections 4-9, 24)
71. The Policy Memorandum states that the primary aim of these sections of the
Bill is to improve the protection offered to members of families, and extend
them to include vulnerable cohabitants, including same-sex couples, rather
than to make changes to the basic policy of the Matrimonial Homes (Family
25
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Protection) Act 1981. The Bill extends the scope of matrimonial interdicts and
introduces domestic interdicts to cover the applicant’s home, place of work
and the school attended by any child and makes interdicts with attached
powers of arrest available to divorced partners and present and former
cohabitants whether same-sex or opposite-sex.26
72. The Committee welcomes the fact that the Executive have made proposals to
modernise the law of interdicts and powers of arrest, and in particular the
proposals to grant the same level of protection to unmarried as to married
couples and to grant the same level of protection to same-sex as to oppositesex couples. We do have, however, one general concern, and two specific
concerns.
Complexity of the law
73. In many written submissions from family law practitioners and academics the
point was made that the law in practice was becoming increasingly complex
in this area and that the provisions particularly in section 24 of the Bill added
to that complexity. Domestic violence is an insidious problem and it needs
readily accessible remedies. On the enactment of section 24, Scots law will
contain four separate but overlapping regimes of interdict and powers of
arrest, all designed to do exactly the same thing:
x

Married couples may seek a matrimonial interdict under s. 14 of the
1981 Act and attached thereto must be a power of arrest under s. 15.

x

Unmarried couples (opposite-sex or same-sex) will be able to seek a
domestic interdict under s. 18A of the 1981 Act (as inserted by the
Family Law (Scotland) Bill) and attached thereto must be a power of
arrest under s. 18C (as so inserted).

x

Civil partners may seek a relevant interdict under s. 113 of the Civil
Partnership Act 2004 and attached thereto must be a power of arrest
under s. 114.

x

Anyone (including all of the above) may seek a common law interdict
and attached thereto may be a power of arrest under the Protection
from Abuse (Scotland) Act 2001.

Differences between provisions
74. Though these processes are all directed to the same aim, there are some
crucial differences:

26
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x

The first three processes are available only to those with a particular
status; the fourth is available to everyone.

x

The first three require the court to attach a power of arrest in all cases
when the interdict is ancillary to an exclusion order, and in all other
cases unless the court considers it to be unnecessary to attach a power

Policy Memorandum, para. 79
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of arrest. The fourth allows the court to attach a power of arrest if it
considers it necessary.
x

The time-limits are different. With spouses (matrimonial interdicts) the
power of arrest presently comes to an end at the termination of the
marriage (1981 Act, s 15(2)), though the section 9 of the Bill will
substitute for that provision a period of three years. The equivalent
provision for civil partners (2004 Act, s 114(3) - relevant interdicts) is
also to be amended by the Bill (schedule 1, paragraph 7). There is no
time limit for cohabitants (domestic interdicts). Under the 2001 Act the
court will specify how long the power of arrest is to last (which is to be
no more than three years (2001 Act, s 1(3)).

Case for consolidation
75. Evidence received from practitioners, including the Law Society of Scotland,
indicated that the Protection from Abuse (Scotland) Act 2001 has operated
very well since it came into force, and that it deals directly and appropriately
with all the matters dealt with by the other legislative provision. They
concluded with a recommendation that these other legislative provisions be
repealed.27 Scottish Women’s Aid expressed their strong support for the
2001 Act and called for the law in this area to be clarified in order to avoid
confusion.28 In oral evidence, Professor Clive echoed the concern of Scottish
Women’s Aid that the law has become too complicated and that people find it
confusing and difficult that the sets of provisions are basically the same, but
differ slightly in detail. He concluded, “let us have one act instead of four
separate sets of provisions.”29
76. It seems to the Committee that the views of the Law Society, Scottish
Women’s Aid and Professor Clive merit serious consideration. There is no
doubt that the statutory law, contained in three separate Acts as described
above, is complex. If it is true that the Protection from Abuse (Scotland) Act
2001 is operating satisfactorily and achieving all that these three Acts set out
to achieve, then removing sections 8, 9 and 24 from the Bill, repealing the
relevant provisions in the 1981 Act and the Civil Partnership Act 2004, would
simplify and clarify the whole law.
77. The Committee, therefore, recommends that the Executive should
consult legal practitioners, sheriffs, the police and other stakeholders as
a matter of urgency with a view to simplifying this area of the law. The
Executive should confirm its findings and intentions to the Committee.
Other domestic violence implications
78. Scottish Women’s Aid, in their written and oral evidence, expressed the view
that various amendments to the 1981 Act proposed in the Bill would increase
the vulnerabilities of women. Their first concern was the limitation in the
period during which occupancy rights lasted to two years. We note, however,
27
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and welcome, the undertaking of the Deputy Minister to amend sections 4
and 5 to “stop the clock” when an action is raised.30 This may possibly meet
the legitimate concerns of Scottish Women’s Aid.
79. The second concern raised by Scottish Women’s Aid was the amendment in
section 5 which limits occupancy rights to claims against the spouse or a third
party to whom the spouse transfers the house. However, we accept the
policy behind section 5 which, as we understand it, is based on the fact that
while a third party dealing with an entitled spouse can easily discover whether
(non-registered) occupancy rights exist, a fourth party dealing with the third
party, and a fifth party dealing with the fourth party (and so on) cannot do so
as readily.
80. The Committee wants to ensure that the provisions in the Bill balance the
rights of the buyer of a house with those of a spouse with occupancy rights to
the property. It would be helpful if the Executive would clarify what
protection exists in law for a vulnerable spouse if a matrimonial home
has been sold on to a fourth or fifth party without his or her knowledge.
The Committee also seeks clarity on whether the existing law is
adequate to deal with situations where the transfer of the property to a
third and then a fourth party is the result of collusion with the entitled
spouse.
PARENTAL RESPONSIBILITIES AND RIGHTS
Automatic PRRs for unmarried fathers
81. In the Policy Memorandum to the Bill, the Executive states that “the policy
objective [of section 17 of the Bill] is to promote fathers’ participation with their
families by providing that fathers who are not married to the mother of a child
will automatically acquire Parental Responsibilities and Rights (PRRs) if they
jointly register the birth with the mother.”31
82. The Executive recognises that the existing law in Scotland gives no automatic
recognition to unmarried fathers other than their child support obligations32
and that this does not adequately reflect the reality of families in Scotland
today. The Policy Memorandum indicates that updating the law to reflect the
reality of family life in Scotland today is one of the three core principles that
guide this reform of family law. Furthermore, the Executive states that, in line
with another core principle of promoting and supporting stable family
relationships, its view is that a child is entitled to the loving involvement of
both of its parents in its upbringing.
83. At present, unmarried fathers can acquire PRRs by marrying the mother;
making a Parental Responsibilities and Parental Rights Agreement (PRPRA)
with the mother, known as section 4 agreements as they are provided for by
30
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section 4 of the Children (Scotland) Act 1995 (“the 1995 Act”); obtaining a
court order under section 11 of the 1995 Act; or (after the mother’s death) by
being appointed by her as guardian under section 7 of the 1995 Act.
84. Section 1 of the 1995 Act describes parental responsibilities as the
responsibility to:
x

safeguard and promote the child’s health, development and welfare;

x

provide direction and guidance to the child;

x

maintain personal relations and direct contact with the child on a regular
basis; and

x

act as the child’s legal representative.

85. These responsibilities apply until the child is aged 16 years, with the
exception of the responsibility to provide the child with appropriate guidance,
which applies until the child is aged 18 years.
86. Section 2 of the Act defines the parental rights which allow a parent to fulfil
these responsibilities. The rights are:
x

to have the child living with the parent or otherwise to regulate the
child’s residence;

x

to appropriately control, direct or guide the child’s upbringing;

x

if the child is not living with him or her, to maintain personal relations
and contact with the child on a regular basis; and

x

to act as the child’s legal representative.

87. In broad terms, the Executive describes having parental responsibilities and
rights as entitling a parent to take major decisions relating to the child, such
as on schooling, on where they live and on medical treatment.33
88. Despite the ability to acquire PRRs by virtue of section 4 of the 1995 Act,
research shows that few unmarried fathers in Scotland have a legal
relationship with their children. The Committee is aware that since their
introduction by the 1995 Act, the number of section 4 agreements has
remained low compared to the number of children born to unmarried parents,
even where the parents jointly registered the birth.34 Similarly, the Policy
Memorandum refers to a 2003 survey, which found that 95% of respondents
who were currently cohabiting fathers had no parental responsibilities and
rights order or agreement in relation to their children. The SPICe briefing
states that “these low figures are likely, at least in part, to be attributable to a
33
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low level of public knowledge about section 4 agreements and the mistaken
belief that joint registration confers PRRs”.
89. This assertion was supported in evidence received by the Committee. Family
Mediation Scotland said that their employees’ experience of “working in the
family mediation field is that many unmarried fathers do not realise that they
do not have parental rights and responsibilities until a separation happens.”35
90. The Executive’s stated aim, therefore, is that where both parents
acknowledge that the man is the father and where they jointly register the
child’s birth then the father should be given the rights in order to allow him to
fulfil his parental responsibilities. The situation where the mother does not
consent and where joint registration is ordered by the court is covered by
section 11 of the 1995 Act. The Executive’s proposal will confer PRRs on an
unmarried father where he and the mother jointly register the child’s birth; or
where either one of the parents attend the registration, but has a statutory
declaration made out by the non-attending parent.36
91. The Committee considers that the Executive should make it clear that entries
in the Register of Amendments which have the effect of altering the
information originally given at registration of the birth have the same force as
if the information was provided at the outset.
92. Respondents to the Executive’s Family Matters consultation document
expressed the majority view in support of conferring automatic rights on
unmarried fathers (75%). The Policy Memorandum cites some reasons for
the positive responses as promoting the involvement of the father in the
upbringing of the child and as addressing the perceived current unfair
discrimination against fathers.37
93. There were, of course, some less positive responses. The views were
expressed that fathers should have to marry the birth mother to be entitled to
PRRs and that automatic provision of PRRs undermines the ‘family unit’.
There was also a concern that fathers may take advantage of their new rights
whilst shirking the accompanying responsibility, which gave rise to suggestion
that some consideration should be given to ensuring that absent fathers fulfil
their responsibilities.38
94. Evidence received by the Committee was on the whole supportive of the
Executive’s proposal, although in some cases, there was a suggestion that
the proposals did not go far enough. The predominant view, however, was
clearly that relationships between children and their fathers should be
encouraged, where this is in the best interests of the child. Indeed, the
Committee is firmly of the view that the welfare of the child should be at the
centre of the Bill.

35
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95. Children 1st said in oral evidence:
“It is clear to us that when both parents are willing to play a proper role
in their child's life, the father's role should be recognised. Nearly half of
all children born in Scotland today are born to cohabiting, rather than
married, couples… Many children are being brought up without contact
with their father. It is important that fathers' rights are extended.”39
96. Similarly, the Roman Catholic Church and Families Need Fathers placed an
emphasis on the importance of joint parenting.40 In its written evidence,
Families Need Fathers stated that “we believe this is an overdue step in the
right direction. Children have two parents, and they surely have a right to
have both parents recognised in law.”41
97. On a separate point, the Law Society of Scotland said that one advantage of
giving PRRs to unmarried fathers is that “in the very small number of cases
where a mother dies, the father will have the automatic right to continue to
look after his children and will not have to compete with other family
members.”42 Despite the infrequency of such circumstances, but considering
the conflict that can arise from them, the Committee believes that such
situations are best avoided and should be addressed by the Bill.
98. Although it broadly welcomed the proposal, Families Need Fathers indicated
that it believed PRRs “should be automatic for all fathers, by virtue of their
being fathers”.43 The organisation’s view is that the role of unmarried fathers
in the family is not sufficiently recognised in legal terms and that in conferring
PRRs on fathers would go some way to addressing this perceived inequality.
This was a standpoint shared by the Family Law team at Balfour and Manson
Solicitors, Edinburgh, who said in their written evidence:
“A child has the right to know and have a relationship with both parents.
Enabling a mother to determine the quality of that relationship by means
of a registration process is insulting to the father and the child. We
believe that it is only a minority of cases where it may be inappropriate
for an unmarried father to have parental responsibilities and parental
rights. In the unlikely event of a father seeking to enforce his rights in
such a situation, for example, where a child has been conceived
following a mother having been raped, the court would be able to
exercise its discretion in the matter. If one of the other core principles
guiding these reforms is to update the law and reflect the reality of
family life in Scotland today then the unmarried father, whether in an on
going relationship with the mother or not, is part of that reality and
should not be treated any differently from the mother.”44
39
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99. One of our witnesses, Gary Strachan, agreed with the suggestion made by
Families Need Fathers, saying that “It is wrong for one parent automatically to
get parental rights and for the other not to.”45
100. In preparing the Bill, the Executive considered the alternative approach of
conferring automatic PRRs on all biological fathers without the need for joint
registration. It did, however, strongly refute this option as the Policy
Memorandum explains:
“It would not be fair to women who had suffered a trauma such as rape,
or had become pregnant as a result of a casual liaison then had to go to
court to have PRRs removed from the father. Scottish Ministers believe
that some evidence of commitment to joint parenting such as the joint
registration of the child’s birth should be required before a man gains
PRRs.”46
101. In oral evidence to the Committee, the Minister also said:
“I understand what Families Need Fathers are saying and I understand
some of the frustrations of people who wish to play a full role in their
child's life. However, a simplistic or crude approach to the issue would
not necessarily be helpful.”47
102. The Committee welcomes the extension of PRRs to unmarried fathers.
The Committee is of the view that the legislation should encourage the
development of a structure of family law in Scotland that provides for
the protection of children and support of the family. The Committee
accepts that automatically granting PRRs to biological fathers could be
to the detriment of existing arrangements. The Committee, therefore,
believes that the Executive’s approach of using the ethos of joint
registration as the determining factor for conferring PRRs is the right
approach.
103. The Committee notes that it is the joint registration that is the trigger for
the conferral of PRRs. The Committee believes that where there is
agreement between the parents, PRRs should be conferred
automatically and that where agreement does not exist an unmarried
father will, as at present, have the option of claiming them via the court
process under section 11 of the 1995 Act.
Retrospective application of PRRs
104. The Executive believes that the automatic conferral of PRRs should take
effect only in relation to the registration of births made after the legislation is
brought in to force (i.e. PRRs will not be applied retrospectively). The
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Executive consulted on this issue48 and ultimately decided against giving
automatic PRRs to unmarried fathers who are registered on their child’s birth
certificate prior to the legislation coming in to force.
105. In the Policy Memorandum, the Executive argues that:
“It would be inappropriate for parents who had registered the birth of
their child on the basis of one set of legal consequences then to find
that subsequent legislation had materially changed those legal
consequences. In addition, there is a need to protect families whose
arrangements had already been settled by courts, it would not be in
anyone’s interests to re-open such cases.”49
106. The Committee has received a range of views in both its oral and written
evidence in relation to the matter of conferring PRRs retrospectively, which
appears to be a more divisive issue than the conferral of automatic PRRs on
future registrations.
107. The Law Society of Scotland argued forcefully against making the proposals
retrospective. It supported a view similar to that of the Executive, that it would
be unfair to change the basis on which a mother has made her initial decision
to allow the father to register himself as such on the child’s birth certificate.50
108. Alternatively, Families Need Fathers expressed the view that PRRs should be
conferred universally on all biological fathers and, therefore, argue that PRRs
should be applied retrospectively. In recognising the concerns raised by
Family Mediation Scotland and Stepfamily Scotland in relation to
circumstances involving conflict or domestic abuse, Families Need Fathers
suggest that in such cases PRRs could be easily removed by means of a
straightforward mechanism that was designed to keep any additional upset to
a minimum.51
109. In formulating its position on the issue of retrospection, the Committee also
considered the suggestion made by Alison Cleland that by not making PRRs
retrospective would remain contrary to international obligations under Article 8
of ECHR and the UN Convention of the Rights of the Child for a further 16
years. In evidence to the Committee on this point, the Minister said:
“We would not introduce any legislation that was not compatible with our
European obligations. Such compatibility is a prerequisite of any
legislation. We gave careful consideration to the matter and we believe
that we have struck the right balance. We do not believe that we have
infringed our wider responsibilities.”52
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110. In considering the evidence received on the issue of retrospection, the
Committee is of the view that it would not be appropriate to legislate in
this way. This could have the effect of requiring mothers to go to court
to seek the removal of PRRs from a father simply in order to restore the
status quo. The Committee agrees with the position taken by the
Executive on this issue.
Domestic violence – rebuttable presumption
111. The Committee received some evidence reflecting the concern that women
and children should be protected from inappropriate contact with an abusive
father holding PRRs. This led the Committee to explore the possibility as to
whether a rebuttable presumption against contact in cases in which domestic
abuse has occurred should be inserted in to the Bill. Both Stepfamily
Scotland and Scottish Women’s Aid said that they would support this
suggestion.
112. In oral evidence, Scottish Women’s Aid said:
“The Children (Scotland) Act 1995 is a very good piece of legislation
and provides for domestic abuse to be taken into consideration.
Unfortunately, that is not happening. Many women and children are
being put at risk and are not safe because the 1995 act is not being
interpreted in a way that takes account of other factors. The legislation
would be fine, if only it were adhered to. Introducing a provision such as
a rebuttable presumption would make the courts look at the situation,
rather than ignoring all the other evidence that they could consider.”53
113. Professor Eric Clive, however, was not convinced that the inclusion of such a
provision in the Bill would add anything, saying that:
“The presumption that it is not in the child’s best interests to be ordered
to have contact with a person if there is a danger of physical or mental
domestic abuse does not add much to the law. The welfare of the child
is already the paramount consideration [of the 1995 Act].”54
114. This is a view reflected by the Law Society of Scotland who warned that by
inserting a rebuttable presumption on this matter in to the Bill could actually
act to interfere with the current provisions of the 1995 Act.55
115. In considering its position on this matter, the Committee is also aware of a
number of other issues that could arise from the inclusion of such a rebuttable
presumption. In introducing a presumption this raises the question of whether
other presumptions could be added as well, which suggests a prescriptive
approach and potentially undermines the flexibility of the court in determining
on a case-by-case basis what “the best interests of the child” actually should
mean, in terms of residency and contact in individual cases.
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116. The Committee also considers that a rebuttable presumption could act to
encourage people to make allegations where they may not have done so
otherwise, or to exaggerate them. The Committee believes that in such
cases a presumption of no contact would not necessarily be a fair reflection of
the suitability of either parent to continue to have a relationship with their
child. Importantly, there is also the issue of what degree of proof would be
required by the court in order to judge the validity of such allegations. The
Committee invites the Executive to consider whether guidance to the
courts would be of assistance in this area.
117. The Committee fully recognises the seriousness of domestic abuse and
the damaging effects that this can have on children and the wider
family. The Committee does not wish to diminish the effectiveness of
current legislation in such cases. The Committee accepts, however,
that the Executive has made a firm commitment to consider this matter
further and requests that it respond to the Committee on the outcome of
these considerations.56
Post separation parenting and other issues arising from discussions on
PRRs
118. During its discussions on PRRs the Committee has had regard to some wider
issues that, although not specifically covered in the Bill as introduced, the
Committee considers are significant to its understanding of the general
principles of the Bill. These issues encompass:
x

post-separation parenting and whether there should be a presumption
of an equal division of parenting time between mother and father, or if
the emphasis should be on the quality of time a child spends with each
parent;

x

whether PRRs, once obtained, have practical effect; and

x

enforcement of PRRs

Equal parenting time
119. On the issue of whether there should be a presumption of equal parenting
time (i.e. a 50/50 split of time between parents), the Committee received a
range of views. In the main, it was accepted that the quantity of contact
between parents and children does not necessarily correlate with the quality
of that time.57 Children 1st asserts that a 50/50 split of parenting time is not
necessarily in the best interests of the child, and that they would seek an
agreement, perhaps through family conferencing where the child’s input
would be included, to be made on the basis of the individual circumstances.58
120. This view is reflected by the representatives of the Australian Parliament
House of Representatives Committee on Family and Human Services when it
56
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discussed the issues as part of its video conference with the Justice 1
Committee. The Australian Committee felt that such a presumption “would
mean that people would spend a lot of time in court proving that the other
parent was unfit so that equal time would not be automatically awarded”.59
They also stated that in framing proposals for reform of family law in Australia
“we wanted to remove adversarial situations, set up parenting plans and
remove the rebuttable presumption, which is based on people's self-interest in
respect of what they can get out of the breakdown of a relationship”.60
Evidence received by the Australian Committee during their inquiry suggested
that:
“some people thought that they would be forced to take their children for
50 per cent of the time, when their lifestyle may not be set up to do that.
They thought that, if they decided not to take the child for 50 per cent of
the time, they would be seen not to want to spend that time with their
children when, in fact, it was their work habits and lifestyle that
precluded it.”61
Primary Care Giver
121. The Committee also heard evidence that it is important for a child to have a
solid relationship with a primary care giver, particularly in the early years of
his or her life and that this would not support the presumption of equal
parenting time.62 The Committee recognises that the primary care giver could
equally be either parent, or indeed any adult, who plays a significant part in
the child’s upbringing, but that the child should also have the opportunity to
have a relationship with both parents.
122. In evidence to the Committee Families Need Fathers accepted that there
should certainly be a consideration given to the quality of time spent with
parents, but argued that there was a minimum quantity of time at which
quality time becomes possible.
The organisation’s view, which was
supported in principle by Gary Strachan,63 is that there should in fact be a
presumption of equal parenting, starting from a 50/50 standpoint, which could
then be re-arranged appropriately, depending on each individual’s situation.64
They argued that this presumption would indicate that the law recognises the
equal importance of both parents. In an attempt to make this absolutely
explicit in the legislation, Families Need Fathers also suggested that there
should be inserted into the Bill the clear right of a child to maintain
relationships with both parents and the wider family after separation.65 This
was not a view that was widely accepted by other witnesses from whom the
Committee sought comment. For example, the Law Society of Scotland
suggested that the 1995 Act makes sufficient provision for a child to have
contact with both parents, where this is in the best interests of the child.
Under the 1995 Act, “the absent parent has a responsibility to maintain
59
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contact with the child. The 1995 Act gives a corollary right to the child to have
contact. There is also a corollary responsibility on the parent with care to
make contact possible.”66
123. In relation to post-separation parenting, the Committee is of the view
that the emphasis should rightly be placed on joint parenting as it
believes that it is generally in the best interests of a child to benefit from
a continuing relationship with both parents. However, the Committee
considers that were a presumption of equal parenting time to be added
to the Bill, this would not necessarily meet this objective. The
Committee agrees with the Executive that it would not wish the
legislation to constrain the court by creating a presumption of an equal
division of parenting time were that not in the child’s best interests.
Quality of contact arrangements
124. However, the Committee is convinced that when determining access
arrangements, it is essential for the court to consider the quality of the
access which a non-resident parent can have with their child and the
benefit which the child will derive from that access. The Committee is
clear that there is a minimum amount of time in which meaningful and
beneficial contact can be maintained. Ideally the court would not be
required to regulate such access arrangements, they would be agreed
between the parents and the child incorporating a degree of flexibility to
allow changes in circumstances to be accommodated. The Committee
acknowledges that the ideal is not always achievable and in situations
where courts are required to intervene parents should be encouraged to
accept arrangements which allow the child to spend quality time with
the non-resident parent.
Practical effect of PRRs
125. One of the concerns of fathers’ groups is that non resident parents who have
obtained PRRs have difficulty in applying them and are therefore not able to
be as fully involved in important aspects of the child’s upbringing as they
would wish to be. The anecdotal evidence that the Committee heard was that
the practical implementation of PRRs is not as straightforward as was
intended in the 1995 Act. Section 6 of the 1995 Act provides that any person,
before making a major decision in relation to a child that involves the exercise
of their PRRs, should consult any other person who holds PRRs in relation to
that child.
126. The specific evidence of one non-resident parent was that he had found that
the reality of PRRs was very different from what he had believed to be the
case.67 To him PRRs meant that he could become involved in making
decisions on issues of education and health care in relation to his child, but
his experience has reflected that the application of rights is patchy as are the
interpretation and understanding of what the rights mean. Families Need
Fathers also referred in oral evidence to the difficulties experienced by many
fathers who had been married (and therefore have PRRs), but who are
66
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experiencing difficulties in maintaining a relationship with their children after
separation.68
127. The Committee’s concern was that different public authorities in different parts
of Scotland may take inconsistent approaches in their dealings with non
resident parents. The Committee therefore wrote to the Ministers for Health
and Education to ask what guidance is issued to health boards and education
authorities on how to deal with requests by non-residential parents to exercise
their PRRs.
128. In its response, the Executive states that it has not issued guidance to health
boards on this matter. The Executive does, however, indicate that it is
currently drafting guidance on the rights of parents and children to access a
child’s health records, which the Health Department will issue to enquirers.69
In relation to access to information pertaining to a child’s education, the
Executive states that it has not thought it to be necessary to issue guidance to
education authorities “because education authorities are aware of their
responsibilities and have tended to promulgate, as necessary, their own local
guidance to headteachers and schools on the matter.”70
129. It is important to note that the 1995 Act was intended to encourage joint
decision making of both parents in the best interests of the child. It is not
clear to the Committee how effective the 1995 Act has been in achieving this.
It is vital, therefore, that everything that can be done is done to ensure that
the spirit of the Act is entered into in all cases.
130. It is in this context that the Committee wishes to register strong
concerns about the Executive’s response to these issues on a number
of specific points. The Committee is alarmed that it appears that health
boards have received no specific guidance on the exercise of PRRs
during the 10 years since the 1995 legislation was passed. It would
appear that the drafting of such guidance is only now taking place. The
Committee, therefore, urges the Executive to finalise this guidance and
to disseminate it to all health boards as a matter of urgency.
131. On the basis of the Executive’s letter in relation to education authorities,
the Committee is concerned that there would appear to be scope for
significant variation in approach between local authorities.
The
Committee considers that the current approach means that it is
unacceptable for such post-code variations to exist. The Committee’s
view is that this approach does not sit comfortably with the Executive’s
stated intention of introducing a fairer and more coherent way of
providing children with a robust support structure. The Committee
urges the Executive to consider its position on this matter.
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Enforcement of PRRs
132. An issue that is linked to the difficulties associated with the application of
PRRs is the problem of how to enforce PRRs and contact orders. A clear
concern was expressed to the Committee that the two sanctions available to
the courts – fines or imprisonment – are not effective in resolving situations
where a breach has occurred. This is because the breach of a contact order
is a contempt of court, punishable only by these sanctions. It appears to the
Committee that courts will encourage, cajole or even threaten resident
parents to comply with the terms of a court order but that the bottom line is
that the court will not actually penalise the resident parent because it would
not be in the best interests of the child’s welfare to do so.
133. During the course of its inquiry, the Australian Parliament House of
Representatives Committee on Family and Human Services identified the
difficulty in enforcing contact orders granted by the court. The position in
Australia, described below, appears to be similar to the Committee’s
assessment of the situation in Scotland:
“There are sanctions and a range of what I guess I should call
punishments—including imprisonment—that have been passed by
Parliament. We can imprison a person for not providing contact with a
non-resident parent and for continually not complying with the law. The
situation is very difficult. Magistrates and judges do not like to order into
prison a mum or dad who is not complying with an order because they
do not think that that is in the best interests of the children. It has been
put to us time and again that we need just one courageous judge or
magistrate to say, "You will go to prison for denying your child the
reasonable right to know both its parents", unless there are mitigating
circumstances such as domestic violence or emotional, mental or sexual
abuse.”71
134. These difficulties were also expressed by Family Mediation Scotland who said
that even where the court grants contact orders, that by itself does not
promote contact between a parent and a child, because there are many ways
in which a resident parent who wants to resist contact by their former partner
can make difficulties.72
135. Families Need Fathers suggested that compulsory parenting education and
community service orders could be introduced into statute as possible
sanctions, which could take place whilst the child was spending time with the
other parent. Families Need Fathers’ overriding view, however, is that there
should be an importance placed on providing assistance through parenting
plans at the point of separation with the aim of avoiding the imposition of any
sanctions and court orders in the first place.73 This is the view held by
Stepfamily Scotland, which recommended the tactic of the early intervention
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of mediators at the point of separation before the relationship becomes too
deeply embedded in conflict.74
136. The Committee’s impression is that in a very small number of cases,
resident parents appear able to wilfully ignore a decision of the court.
The Committee recognises that there are no easy solutions to this
problem – the Committee is not aware that any jurisdiction has been
able to find an effective enforcement mechanism in those cases where
acrimony persists between the parents.
137. The Committee believes that speed is of the essence when it comes to
dealing with child-related legal actions, for example where the court has
granted access for a non-resident parent by way of a contact order but
that this order has been breached meaning that the non-resident parent
is being denied access to the child.
138. The Committee is aware that the sheriffdom of Glasgow and
Strathkelvin operates a specialist family court which has enabled
sheriffs in that jurisdiction to develop considerable expertise in this
increasingly complex area of the law and also a deep awareness of
inter-related social issues (including domestic abuse) that often form
the backdrop to the cases which come to court. The other advantage
that the Committee sees in specialist family law courts is the speed in
which they are able to operate.
139. Some members of the Committee had the opportunity to meet with
Sheriffs who work in the specialist family law courts. The Committee
considers that this system has much to commend it and recommends
that the Executive / Scottish Court Service investigate the practicality of
developing a Scotland-wide system of specialist family courts, utilising
a pool of experienced and specially trained sheriffs (perhaps on a roving
basis).
140. The Committee believes that contact centres can perform a valuable function
as the first step in allowing contact between family members where
relationships have broken down.
The Committee notes that most
organisations consider that the best way forward is to concentrate on early
intervention measures which are designed to prevent relationships from
deteriorating to such an extent that couples resort to going to court (the
process of which, itself, tends to exacerbate matters). Parenting agreements
have been positively referred to in this context and it is therefore appropriate
to address the Executive’s proposals on this subject next.
Parenting Agreement
141. One of the non-legislative initiatives that the Executive intends to bring
forward in conjunction with this legislation is the production of a parenting
agreement. The Executive informed the Committee that, at present, there is
no guidance available to separating parents on the sorts of issues which they
74


112

Official Report, 18 May 2005, col. 1866

30

Justice 1 Committee, 8th Report, 2005 (Session 2)
need to consider in relation to their children. Nor is there the information,
drawn together in one place, about the many different sources of specialist
help and advice about specific issues. The evidence received by the
Committee supports this view.
142. Alan Finlayson OBE, a former Reporter to the Children’s Panel and Honorary
Sheriff, has been appointed to frame a form of a parenting agreement which
could be used by parents who were separating, or who had separated, to set
out practical and durable arrangements for all aspects of their children’s
welfare.
143. According to Mr Finlayson, the rationale behind such a document is that while
the Executive was unwilling to extend parental responsibilities and rights
further than the existing law, there was a recognition of the strong benefits for
children when both parents play a full part in their lives. In particular, the
Executive is aware that non-resident parents often feel that they are excluded
from being involved in the decision-making process in respect of important
parts of the child’s life. In written evidence, Mr Finlayson outlined the scope
of what may be covered in parenting agreements.
x

“An introduction which will touch on the importance and benefits to be
gained from parents reaching agreement by themselves; problems
associated with acrimony; the need for full involvement of each parent in
the child's life.

x

Examples of what children say about separation and what their wishes
are.

x

Clarification of critical subjects for inclusion in Agreements to include
such matters as:
x
x
x
x
x
x
x
x
x

x

The child's place or places of residence.
Time spent with each Parent.
Regular informal contact with any absent parent outwith agreed
times when they are with the child.
Alternative child care, holiday and "special days" arrangements.
Joint participation in decision making on the child's education
and health.
The potential importance of grandparents and other extended
family members for the child.
The need for flexibility and review as situations change and the
child grows older.
Introduction of parents' new partners.
Recognition that whereas financial matters are devolved to the
Child Support Agency, money or the absence thereof impacts
on children's well-being.

A draft style for those parents who wish to record their Agreement.
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x

Since research evidence shows that many parents may need
assistance from an outside agency, information on where such
assistance may be found.

x

Despite the emphasis on the benefits of parents reaching their own
agreements and the potential pitfalls associated with Court ordered
solutions, an exposition of the law relating to the subject matter”.75

144. The draft parenting agreement is currently being prepared by Mr Finlayson.
On the basis of the information that the Committee has so far received, it
would appear that such a Parenting Agreement could be a very useful
practical tool for separating parents.
145. It was argued by the Executive that the best type of agreements are those
that are reached by parents themselves without the need for outside
intervention.76 Nonetheless, the Committee was keen to probe whether such
parenting agreements should be given a status in law. Mr Finlayson talked
about such agreements as having legal value but not legal force.
146. The scenario that the Committee envisaged was where a parenting
agreement had been put in place but that one of the parents decided at a
later stage to go to court to seek an order relating to their rights in respect of
the child. Mr Finlayson told the Committee that he thought that the court
would be likely to respect the fact that there had been an agreement and
place on onus on the parent seeking the change to show that material change
was such as to warrant substitution of an alternative conclusion to that which
the parents had jointly agreed.77 Mr Finlayson’s view is that a parenting
agreement would be a piece of evidence before the court and it would be
evidence to which the court might give considerable weight.
147. The Committee does not disagree with this view. However, the Committee’s
view at this stage is that the court is more likely to give a parenting agreement
meaningful status if it has a footing in statute (this is not the same as making
the parenting agreement a legally binding document). As a corollary, it would
mean that both parents would be more likely to engage fully in discussing,
and reaching agreement on, practical issues if they knew that such a
document would have a meaningful status in the opinion of courts.
148. The Committee’s view is that parenting agreements may address many
of the issues which have been raised by those individuals and groups
who do not think that the current law is as balanced as it should be. It is
important that the Committee should be able to examine the draft
parenting agreement in more detail in sufficient time to decide whether
or not it agrees that it should remain purely non-legislative or whether
there are aspects which would merit being put on a statutory footing.
75
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The Committee therefore requests that it be issued with a draft of the
parenting agreement as soon as possible and certainly no later than the
Executive’s response to this report.
PRRs for grandparents
149. The Executive considers that it is not appropriate for the Bill to grant
automatic responsibilities and rights to grandparents. It believes that to grant
such powers of contact for grandparents would not necessarily be in the best
interests of the child or indeed of the wider family.78
150. The Policy Memorandum states that some of the views received in response
to the Family Matters consultation document reinforced the Executive’s
position that for such contact to be effective, it has to be negotiated and
cannot be demanded as of right. An automatic right for grandparents would
ignore the views of children themselves; would be inconsistent with the basic
framework of law that is founded on adults’ responsibilities towards children,
not adults’ rights in relation to the child and would, in some circumstances
give grandparents greater legal rights than fathers.79
151. In holding its view, however, the Executive recognises the important
contribution that grandparents often make to the family and is working with a
group of expert and experienced individuals to develop the Grandparent
Charter.80 In composing the Charter, the Executive is keen to draw together
and consult on a range of ideas for strengthening grandparents’ involvement
in children’s lives, whilst respecting parents’ and children’s own wishes.81
152. In evidence, the Committee heard that there was general agreement for the
Executive’s position on this matter. Many witnesses expressed the concern
voiced by the Salvation Army that granting automatic rights for grandparents
would only exacerbate already difficult situations where a parental separation
has occurred; one set of grandparents might naturally take the point of view of
their own child, which could then be used as a weapon against the other
parent.82 The Roman Catholic Church suggested that “the parents have the
primary responsibility for the welfare of their child. They might decide that the
grandparents should not have access”, and continued that “we were not able
to come down firmly on the issue.”83 Children 1st and Family Mediation
Scotland both focused on the role that mediation, or family group counselling,
78
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could play in encouraging parents and grandparents involved in a child’s life
to agree on contact arrangements by creating a framework of understanding,
rather than enshrining such a right under statute.84
153. Children 1st also made a case from a different perspective that:
“Most grandparents today would not be very happy about having
responsibilities for child maintenance and support and all the other
responsibilities that go with the right of contact and a right to make
decisions in respect of a child’s life.”85
154. Although Families Need Fathers agreed with the rationale that grandparents
should not be given automatic rights, they raised the point that where
grandparents experience problems of contact with their grandchildren, it is
almost always the grandparents on the father’s side who suffer most.86 They
argued that an emphasis on equal parenting would help to balance this
situation. Gary Strachan also indicated this point in oral evidence when he
stated that “the more contact there is for the father, the more contact there is
for the [father’s] wider family.”87
155. Grandparents Apart Self Help Group, on the other hand, supported the notion
of conferring automatic rights of contact on grandparents. They argued in
oral evidence that this would not necessarily create tension in a child’s life
and that ‘contact centres’ could be utilised where there was a reluctance on
the part of either the grandparents or a parent to meet.
156. The Committee notes that this is an emotive issue, in particular for paternal
grandparents who the Committee understands are more likely to be affected
by lack of contact with their grandchildren.
157. The Committee considers that grandchildren having contact with their
grandparents is beneficial in most cases. The Committee also understands
that there are a significant number of cases where grandparents have taken
on the parenting role in circumstances where the child’s parents have been
incapable, for whatever reason, of carrying out this role. The Committee
considers that society owes much to these grandparents for their willingness
to take on this role, often in difficult circumstances.
158. In relation to the provision of contact rights to grandparents, again, the
Committee is frustrated at the lack of official statistical data on this subject.
This makes it practically impossible for the Committee to establish the extent
to which grandparents being refused contact orders by the court is a problem.
159. However, the Committee recognises the weight of the views expressed
to the Committee from a range of witnesses and accepts the Executive’s
view and does not wish the Bill to include a provision conferring
84
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automatic rights on grandparents. The Committee considers that it may
not always be in the best interests of the child to have contact with their
grandparents and that it would also wish to avoid contributing to the
tensions and conflict that could be created in such situations.
160. That said, the Committee considers that the wider issue should not be
dismissed out of hand at this stage and, therefore, requests that the
Executive address the following issues and report back to the
Committee on:
x

how the role of grandparents can be reinforced in the parental
agreement; and

x

a review should be carried out on how the 1995 Act has operated in
relation to grandparents, including whether the cost of applying for
contact orders is prohibitive to grandparents.

161. The Committee also requests that it be issued with a draft of the
Grandparents’ Charter as soon as possible and certainly no later than
the Executive’s response to this report.
PRRs for step-parents
162. In its consultation document Family Matters: Improving Family Law in
Scotland, the Executive consulted on a proposal to introduce Step-parent
Parental Responsibilities and Parental Rights Agreements (SPRPRAs). The
proposal was that a married step-parent could acquire full PRRs in relation to
a step-child by a registered agreement with the birth parents, without the
need to go to court.
The consultation document noted that earlier
consultation on the issue had not produced a consensus and the Executive
had not reached a settled view on the whether or not to include SPRPRAs in
a future Bill.88
163. The Policy Memorandum confirmed that responses to the consultation
document had once again drawn a mixed response with many expressing
serious reservations about how to safeguard children’s views and interests in
a process focussed on the convenience of adults. Scottish Ministers
concluded, therefore, that it would be complicated to legislate in this area and
had decided instead to provide better information about existing solutions and
to examine the potential for change within the current processes.89
Step-parent Agreements
164. In its written submission to the Committee, Stepfamily Scotland expressed
disappointment that the Bill does not contain any provision for Step-parent
Agreements.
While Stepfamily Scotland recognised difficulties about
ensuring that children’s views are properly considered they called for the Bill
to be amended to include such Agreements. The submission went on:
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“There are many families with step-parents and children can suffer from
having carers who do not have formal parental responsibilities and
rights when their birth parents are absent or otherwise not able to carry
out their responsibilities. Difficulties also arise for step-parents involved
with people and agencies outside the family, who challenge the stepparents’ right to be involved with the children or make decisions with
them.”90
165. In order to obtain a Step-parent Agreement, Stepfamily Scotland proposed
that “a step-parent should have lived with a child in a family situation for a
minimum of two years. That would show a level of commitment, so mothers
could not have relationship after relationship and dish out a parental rights
agreement every five minutes, which would be chaotic.”91
Children (Scotland) Act 1995
166. In oral evidence, Stepfamily Scotland acknowledged that step-parents can
apply to the court for responsibilities and rights under section 11 of the
Children (Scotland) Act 1995 but suggested that a court would be unlikely to
grant such an order unless there was a clear necessity to do so e.g. where
there is conflict, and would not allow a step-parent and partner to formalise
the position simply because they think it appropriate to do so. 92
167. The Law Society of Scotland, in oral evidence, suggested that there may be
an alternative option to resolve difficulties faced by step-parents when they
take them to a dentist, doctor or school:
“A way round that is in section 3(5) of the 1995 act, under which a
mother—the person who can act is usually the mother—can enter into a
deed of arrangement, which is a simple little document of some 15 lines.
She and the grantee of the document sign it. That does not transfer
parental responsibilities and rights, but it allows the grantee to exercise
rights and to discharge responsibilities in the child's interests. That
takes grandparents past the medical receptionist and the school
secretary and allows them to play a full part, in the child's interests.
Such arrangements are rarely used—I am not sure why, because they
have been in the 1995 act for 10 years.”93
168. In supplementary written evidence, Stepfamily Scotland disagreed strongly
with the suggestion from the Law Society on the grounds that such an
agreement “cannot be registered and does not confer parental rights and
responsibilities. It can only cover specific matters such as medical treatment
etc.”94
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169. The Committee understands that while the Act itself indicates that an
arrangement can be (very informally) made, section 3(5) does not provide for
a process by which a “deed of” arrangement can be made and recorded. In
that sense, the desire of Stepfamily Scotland for a procedure to obtain
parental rights and responsibilities will not be satisfied by this means.
However, the Committee believes that such an arrangement may be helpful in
addressing many of the practical issues they can face on a day to day basis.
170. The Committee also fully acknowledges the desire of many step-parents to
formalise the role they play in bringing up their step-children and the genuine
concerns many will have about what would happen in circumstances were
their partner (the child’s biological parent) to die unexpectedly.95 However the
Committee is not convinced that this is best dealt with through the
introduction of Step-parent Agreements when the existing law may be
adequate to address their needs. We believe that such concerns can be
readily addressed by section 7 of the 1995 Act, under which a parent can
appoint a “guardian” to act on his or her death. This appointment (which
needs to be in writing and signed but does not need to be registered
anywhere) confers full parental responsibilities and parental rights on the
person appointed as guardian.
171. The Committee calls upon the Scottish Executive to review the existing
provisions of the Children (Scotland) Act 1995 and to take steps to
publicise to step-parents those provisions which may be of direct
relevance and benefit to them.
172. The Committee recognises the increasingly important role that stepparents play in modern Scottish family life, but that conferring PRRs on
step-parents is a sensitive issue. The Committee will wish to further
examine this issue at Stage 2.
LEGAL SAFEGUARDS FOR COHABITING COUPLES AND THEIR CHILDREN
173. In many respects the proposals in this area are the most radical provisions
contained in the Bill. The Committee is clear that they constitute a
substantive departure from the existing law.
Policy intention
174. Sections 18 to 23 of the Bill create important new rights for unmarried
cohabiting couples in Scotland. In the Policy Memorandum, the Executive
sets out its policy objective which is “to introduce greater certainty, fairness
and clarity into the law by establishing a firm statutory foundation for
disentangling the shared life of cohabitants when their relationship ends.”96
The Scottish Ministers consider that the legal vulnerability arising from the
current absence of systematic regulation sits uncomfortably alongside the
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increasing number of cohabiting couples and the significant number of
children living in cohabiting couple families.97
175. The Policy Memorandum acknowledges research evidence which suggests
that at present there is considerable confusion amongst the Scottish public
about the legal position of cohabitants with 57% believing that cohabiting
couples have a “common law” marriage which gives them the same rights as
married couples. This is not the case as no such status exists.98 However,
Scottish Ministers do not intend to create a new legal status for cohabitants.99
176. The Bill provides a set of basic safeguards relating to the sharing of
household goods, money and property; financial provision on relationship
breakdown. The presumption of equal shares in household goods acquired
during the cohabitation (section 19) is rebuttable e.g. by proof of ownership
and the presumption of equal shares in certain money and property (section
20) is subject to any agreement between the cohabitants to the contrary.100
Section 22 provides discretionary provision (by application to the court) for a
surviving cohabitant when a partner dies without a will. The Bill would also
give the courts a power to take account of the needs of any child of the
relationship in settling financial provision. However, the Executive has also
considered it vital to balance the rights of adults to live unfettered by financial
obligations towards partners against the need to protect the vulnerable.101
177. The Committee considers it important to note from the outset that the
Executive has confirmed that it does not intend that a cohabiting couple could
unilaterally opt out of these particular provisions of the Bill (as cohabitants can
do in relation to property division under Australian law).102
Meaning of “cohabitant”
178. Section 18 of the Bill sets out the well-established definition of a cohabiting
(i.e. unmarried) couple: two people living together “as if they were husband
and wife”. Subsection 18(4) lists three separate factors that the court must
take into account in determining whether a person is a cohabitant: (a) length
and nature of the cohabitation, (b) financial dependence, and (c) whether
there is a child of the relationship. This is not a new approach and may be
compared with section 18(2) of the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 which lists two factors: length of relationship and whether
there is a child.
179. In oral evidence, Bill team officials gave further clarification of the policy
intention behind the definition of cohabitant in section 18—
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“The policy intention is that the provision should be for couples who are
in an intimate, long-lasting and committed relationship.
The
combination of the definition of what a couple is and the other factors
will ensure that the legally relevant cohabitations will be recognised.
The effect will be that the provision will not be appropriate for short-term,
temporary relationships.”103
180. The Committee broadly supports the principle of extending the
protections of the law to cohabiting couples. We consider it right to do
so, both in order to protect potentially vulnerable individuals and in
order to reflect social realities and people’s reasonable expectations.
181. However, the Committee is concerned that while cohabitation is not
given a status in the same way as marriage or civil partnership, there is
a potential for confusion to be created as to the legal consequences of
cohabitation. The Committee considers that the Executive needs to be
proactive in ensuring that the general public are well-informed on the
changes in the law.
182. Furthermore, the Committee considers it important that the principles
which have informed the Executive’s thinking in this area are well
known to the courts in order that they are able to apply the new law in
the way which the Executive and the Parliament means it to apply.
183. In this context, the Committee has some concerns about the drafting of
particular provisions which are examined below.
184. First, the Committee would comment that the statutory heading for this part of
the Bill “Cohabitation: new rights” does not appear to reflect the fact that any
additional right claimed by one cohabitant is at the same time an additional
liability imposed on the other cohabitant.
185. The Committee also has some general concerns about the operation of the
new rules as presently drafted. In section 18 - Meaning of “cohabitant”, the
Committee is concerned that subsection (3) defines same-sex cohabitants by
reference to the status of “husband and wife”. The Committee welcomes the
acceptance that same-sex cohabitants should be fully included in this part of
the Bill, but considers it inappropriate to do so in this way. We note the
commitment given by the Bill team to consider making some technical
amendments at stage 2 to tie in the definitions so that there is a more uniform
approach to same-sex couples between the Family Law (Scotland) Bill and
the Civil Partnership Act 2004.104
186. In light of the imminent commencement of the Civil Partnership Act
2004, and in keeping with recommendations elsewhere in this report, the
Committee considers that the definition should be that the couple live
together “as if they were civil partners” and requests that the Executive
confirm its intention to amend this provision.
103
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Factors for determining whether a person is a cohabitant
187. The Committee notes differences between the drafting of this section of the
Bill and section 18(2) of the Matrimonial Homes (Family Protection) (Scotland)
Act 1981 (“the 1981 Act”). The Committee asks the Executive to explain
the intention of including “nature” of the cohabitation in paragraph
18(4)(a) and also the inclusion of financial dependence in 18(4)(b) as
factors for determining whether a person is a cohabitant when
equivalent provisions do not appear in the 1981 Act.
188. The Committee is concerned about the thinking behind paragraph 18(4)(c)
(the existence of a child as a factor). Many of the written submissions to the
Committee drew attention to the fact that, as a factor that the court needs to
take into account in determining whether a couple are cohabiting, it is
anomalous to refer to a child only when the child is the genetic child of both.
Witnesses, including the Equality Network,105 suggested that since the court
is trying to determine the nature of the relationship between two adults, the
fact that both are together bringing up a child of one of them is as relevant as
the fact that both are together bringing up a child of both of them.
189. In oral evidence, Executive officials sought to clarify the position,
“We did not want to run the risk that a successive number of
relationships could result in successive parent figures having a liability
to a child with whom they had perhaps been involved for only a short
period of time.”106
190. But this does not answer the point since liability to a child does not follow from
being a “cohabitant” as defined in section 18. Section 18 is limited to
assessing the nature of the adult-adult relationship and has no direct effect on
the adult-child relationship and certainly does not impose any financial
liabilities to the child. As such there is no need, in section 18, to limit the
court’s consideration to children of both. In addition, the current drafting is
inconsistent with section 18(2) of the 1981 Act, as it is to be amended by
section 26(3) of the present Bill, for that requires the court in determining
whether a couple are “cohabiting” for the purposes of that Act to take account
of the fact that they are together bringing up a child of either or of both.
191. The Committee asks the Executive to explain why the definition in the
Bill differs from that contained in the 1981 Act in this respect.
Sections 19 & 20: Rights in certain household goods and certain money and
property
192. The Explanatory Notes to the Bill suggest that section 19 is designed to give
legal protection to unmarried cohabitants on the breakdown of the relationship
or when a partner dies.107 Subsection (2) specifies that it shall be presumed
105
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that each party has the right to an equal share of any household goods which
were acquired during the period of the cohabitation. This specifically
excludes items which were received as gifts or acquired by succession from a
third party.108 Section 20 specifies that money deriving from any allowances
made by either cohabitant for their joint household expenses – or any
property purchased from such money – will be treated as belonging to each
cohabitant in equal shares. Subsection (3) makes it clear that “property” does
not here include the cohabitants family home.109
Section 21: Financial provision on separation before death
193. The Explanatory Notes suggest that section 21 is intended to make provision
for situations where, on the break up of a committed cohabiting relationship,
one party finds themselves in a position of financial vulnerability.110 However,
the Committee understands that despite this suggestion, there is no
requirement of vulnerability contained in the Bill. A claim could also be made
by a very wealthy person. The justification for the claim is equity and
reasonable expectations rather than financial vulnerability.
If it is the
intention of the Executive to limit the claims only to those who are financially
vulnerable then the Bill as it stands does not do so. Such a limitation would
not address the major concern expressed that people think they have claims
through “common law marriage” when in fact they do not. Where one party is
left without redress for suffering financial disadvantages or without the ability
to share the financial advantages of their ex-partner (when that sharing is just
and expected), that party will be able to apply to the court for a limited
financial settlement from their former cohabitant.
194. The Committee accepts that there are many circumstances in which it is right
that when an unmarried couple separate there should be some financial
readjustment between them. Many witnesses, however, expressed serious
reservations about the drafting of this section. Mowat Hall Dick made a plea
to extend the provision to allow for the award of a periodical allowance.111
The Faculty of Procurators and Solicitors in Dundee pointed out that the
various balancing mechanisms for spouses do not appear (e.g. dealing with
deliberate destruction of property, conduct of the parties, taking account of
agreements). They also made the important point that the limit of one year
within which to make a claim in court is not long enough for complex financial
negotiations to be completed, and so would lead to unnecessary court actions
designed to protect positions in case negotiations continue beyond the one
year.112 Professor Clive asked for a jurisdiction clause to be added.113
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195. The Law Society of Scotland, suggested that the starting point is the law on
financial provision on divorce, contained in sections 8 – 14 of the Family Law
(Scotland) Act 1985 (“the 1985 Act”).114 Section 8 thereof sets out the orders
that a court can make, and section 9 thereof sets out the justifications for
making an order. There are five section 9 justifications, including (b)
redressing imbalances derived from economic advantages and
disadvantages and (c) sharing the economic costs of caring for a child.
Section 21 of the present Bill, the Law Society suggested, confuses the order
to be made (by including in section 21(2)(b) an order to share the costs of
caring for a child) with the justification for making it (in section 21(3) the
imbalances of economic advantages and disadvantages).
196. The Committee considers that the differences between some provisions
relating to financial provisions on divorce and provisions in the Bill
relating to cohabitants are neither sufficiently clear nor adequately
justified in policy terms by the Executive.
197. The Committee recommends that the Executive consider amending
section 21 so that the orders available under section 8 of the 1985 Act
are all available, but that the justifications for making the order are
explicitly limited to those in section 9(b) and (c) (i.e. imbalances and
child-care costs). This would clarify matters and also more explicitly
show that ex-cohabitants can access far fewer justifications for claiming
financial provision than ex-spouses.
198. Spouses on divorce have to share the costs of bringing up a child of either
both or of one of them so long as the other has accepted the child as a child
of their family.115 Subsections 1(1) and 1(2) of the 1985 Act are set out
below.
1. Obligation of aliment
(1) From the commencement of this Act, an obligation of aliment shall
be owed by, and only by
(a) a husband to his wife;
(b) a wife to her husband;
(c) a father or mother to his or her child;
(d) a person to a child (other than a child who has been boarded out
with him by a local or other public authority or a voluntary
organisation) who has been accepted by him as a child of his
family.
(2) For the purposes of this Act, an obligation of aliment is an obligation
to provide such support as is reasonable in the circumstances,
114
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having regard to the matters to which a court is required or entitled to
have regard under section 4 of this Act in determining the amount of
aliment to award in an action for aliment.
199. The position for cohabitants appears to the Committee to be different.
Section 21 states that the court may make an order requiring payment in
respect of any economic burden of caring, after the end of the cohabitation,
for a child of the cohabitants. The Committee’s interpretation is that this is
deliberately narrower than the position for spouses in that there is no
duplication of the provision to cover the child who is not biologically related to
the cohabitant but who has been “accepted” as a child of that family.
200. The Committee requests that the Executive confirm whether or not this
interpretation is correct or not and to explain in more detail its rationale
for drafting the Bill as it is. The Committee will wish to consider this
issue in greater detail at Stage.
201. Finally, the Committee notes that, unlike section 22 (discussed below) there is
nothing in this section which would limit the amount of the award which the
court could require the defender to pay to the applicant. The Committee
asks the Executive to give further consideration to whether it is
appropriate to introduce a limitation to the award which the court can
make and respond to the Committee on this point.
Section 22: Financial provision on intestacy
202. Again, the Committee welcomes in principle the idea that when a cohabitant
dies, the surviving cohabitant should share in the estate. This reflects a
general understanding by the public at large, reflects their reasonable
expectations, and is, in our view, fair, just and equitable.
203. However, the Committee is concerned that the Bill does not make clear how
the provisions of section 22 will address cases where there are concurrent
cohabitations (i.e. where a person cohabits for part of the time with one
partner and for the remainder with another) or serial cohabitations (i.e. where
cohabitations last for a relatively short period).
Concurrent cohabitations
204. When asked whether it was the intention of the Executive that the courts will
be permitted to say that, in law, where there are two cohabiting relationships,
on the death of the person who intercepts those two relationships, intestacy
rights will be created for both the people with whom the person in question
has been cohabiting, the Minister rejected the proposition, stating that this
was not the policy intention. He explained, that as subsection 18(2) says: "A
person falls within this subsection if the person is (or was) living with another
person as if they were husband and wife" it would be “a matter for the courts
to assess whether there was equality in law between those two relationships,
or whether one relationship was seen by everyone in all circumstances as
being one of husband and wife, whereas the other one was not.”116 The
116
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Committee is content with this explanation, although it recognises that “living
together as husband and wife” by definition means living with only one partner
(because marriage is monogamous). If a man lives with a woman for three
days and another woman for four days per week the Committee would not
expect the court to hold that he is “living as husband and wife” with either.
This applies equally to the provisions of section 21. The Committee requests
that the Executive confirm whether the Committee’s understanding on
this point is correct or not.
Serial cohabitations
205. The Minister also sought to explain the intention regarding relationships in
series:
“In the case of relationships in series, one relationship would end and
another would start. The previous relationship would no longer be
cohabitation if another relationship then started. I do not think that the
succession or series would lead to a number of people being regarded
as cohabitants. Presumably, one relationship would have ended once
another had started.”117
206. The Minister’s stated view was founded on the drafting of section 22(1)(b)
which requires the deceased and survivor to have been cohabiting
"immediately" before the death. He went on to explain that under the terms of
section 22(6) the survivor would have a period of six months from the date of
the death to apply to the court for a share of the deceased’s estate. If the
cohabitation had ceased some time before the death occurred the Minister
stated that it would be for the court to decide whether such cohabitation
existed immediately before the death.118
207. Despite the evidence from the Minister, the Committee remains concerned
about the inclusion of the phrase “immediately before the death” in this
section which might run counter to what the Executive is trying to achieve in
policy terms by seeking to protect vulnerable individuals. One example given
in written evidence by the Faculty of Procurators and Solicitors, Dundee was
where one of the cohabitants dies having been in a hospital or nursing home
long-term although the relationship continued. Are they still cohabitants
“immediately” before death (remembering that “cohabitation” is a matter of
fact and not status)? The Committee calls upon the Executive to give
further consideration to the consequences of this section of the Bill as
currently drafted, respond to the Committee’s concern and clarify
whether it intends to amend this section at Stage 2.
Sharing of intestate estate between cohabitant and surviving relatives
208. The Committee is also concerned at the wide discretion that the current
drafting leaves to the court in determining the appropriate amount that should
be awarded. While we recognise that each family situation is different, we
would prefer that some further guidance is given to the courts, to protect the
share of the estate which would be passed to any surviving children of the
117
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deceased. The Committee is also concerned to ensure that references in this
section relating to cohabitants’ succession claims should be limited not just to
those available to a spouse but also to a civil partner (for if same-sex
cohabitants are defined as living together as civil partners but are entitled to
the claim of a spouse, they would have no claim because civil partners are
not spouses).
209. The provision as it stands is complex but there are some clear rules: (i) a
claim can be made only from the net intestate estate, (ii) a claim cannot be
greater than would have been claimable by a spouse, (iii) the claim must be
made within six months of the date of death, and (iv) due to the way “net
intestate estate” is defined, priority is given to the payment of inheritance tax,
prior debts, prior rights of spouses and legal rights of spouses. However, the
Committee is not entirely convinced that the application of these rules leads
to results that in all cases would be fair, just and reasonable. Following the
oral evidence session with the Bill team, the Minister wrote to the Committee
to address various points which had arisen, including setting out examples to
illustrate the effect the provisions of section 22 would have in different
circumstances.119
210. The Committee found the worked examples helpful in understanding the
claims that (i) spouses and (ii) cohabitants could make both under the current
law and under the law as it would apply under the rules in the Bill as currently
drafted. These worked examples were, however, only of very limited
assistance in helping the Committee to understand who would lose out once
cohabitants were given the right to claim. This is because in all the worked
examples it was assumed that there were no other surviving relatives but
spouses and cohabitants - the only loser in all these scenarios therefore
would be the Crown (taking as ultimus haeres120 under section 7 of the
Succession (Scotland) Act 1964). In the vastly more common scenario of a
person dying with surviving relatives in addition to a spouse or cohabitant,
one or more of these relatives will lose out under the Bill. The Executive’s
worked examples show who gains, but do not show who loses. We have,
therefore, reworked the examples offered by the Executive to show who will
lose under the Bill, in fairly common circumstances. These examples are
reproduced in full at Annexe A.
211. It is unclear from the Bill as presently drafted what precedence is given
to children’s claims for legal rights. Section 22(11)(c) gives precedence
to “any legal rights and the prior rights of a surviving spouse”. For the
purposes of the examples, therefore, it is assumed that this protects the
child’s legal rights. However, in supplementary written evidence, the
Minister confirmed the net intestate estate as that part of the estate that
remains after debts and liabilities and “prior and legal rights of any
spouse” have been settled but before any other rights on intestacy are
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determined.121 This appears to contradict our assumptions about the
effect of this section. The Committee asks the Executive to clarify its
policy intention with regard to the legal rights of a child.
212. From its own worked examples it is clear to the Committee that in cases
where a cohabitant makes a claim for a share of the deceased’s estate
and there are surviving relatives, one or more of the relatives will
receive a lesser share. Some members of the Committee are content
that in some circumstances it is appropriate for cohabitants to make a
claim on the estate even if this means that a child of the deceased
cohabitant receives a lesser share than would otherwise have been the
case.
213. Nonetheless, the whole Committee considers that this issue needs to be
explored in further depth at Stage 2. To this end, the Committee
requests that the Executive comment on the five scenarios, specifically
giving its view as to the desirability, or otherwise, in public policy terms
of the ramifications which are set out. Until the Committee has received
this information, the Committee reserves its position as to whether it is
right for some succession provisions to be provided for cohabitants
now rather than wait for the Scottish Law Commission to complete its
review.
Interaction with other family relationships
214. The Committee is of the view that the provisions of sections 21 and 22 as
drafted appear to adequately address circumstances where a cohabiting
relationship ends, either by separation or on the death (intestate) of one
cohabitant, and the situation is not complicated by the existence of any other
relationships, whether marriage, civil partnership or cohabitation, prior or
subsequent to the cohabitation in question. In circumstances where there
has been a prior relationship or there is an ongoing subsequent relationship,
any application by a former cohabitant for financial provision will inevitably
have consequences for other parties who may also have a claim or financial
interest. The Committee considers that the Executive has not taken account
of these potential complicating factors in drafting these sections of the Bill.
215. The Committee considers that in order to ensure that the court makes an
informed decision, when considering a financial award to a former cohabitant
on either relationship breakdown or intestacy, it must be aware of any and all
other relevant relationships which might give rise to financial settlements.
216. The Committee invites the Executive to consider the creation of an
obligation on parties seeking to use the provisions of sections 21 and
22 of the Bill to make a full disclosure of all other relevant relationships.
The Executive should also consider whether it is appropriate to give
courts guidance on what to do when there are competing financial
interests and possibly claims and how these should be prioritised, for
121
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example prioritising the claim of a spouse or civil partner over that of a
cohabitant.
LEGAL REGULATION OF CIVIL PARTNERSHIPS
217. The Committee has considered the proposals contained in the Bill to amend
the Civil Partnership Act 2004. Although specific amendments to the Act are
contained in Schedule 1 to the Bill (introduced by section 25), there are other
sections of the Bill which have a direct bearing on the rights of civil partners
and other same-sex couples. The Committee considers it essential that the
Executive use the opportunity afforded by the Family Law (Scotland) Bill to
address all outstanding amendments to the 2004 Act and consequential
changes to other primary legislation.
218. The Committee received evidence from the Equality Network in support of the
policies behind the Bill. In their written submission the Equality Network
welcomed the policy intention that any changes made to the law of marriage
are mirrored in amendments to the Civil Partnership Act 2004 (as noted in
paragraph 5 of the Policy Memorandum), and the recognition that the law on
cohabitation should treat same-sex and mixed-sex cohabitants equally.122
219. However, the Equality Network did express some concerns about the drafting
of some of the provisions in the Bill, in particular whether the Bill fully provides
for equal treatment of same-sex and mixed-sex cohabitants as required by
the ECHR. They also raised concerns about outstanding issues with the Civil
Partnership Act 2004, not at present dealt with by the Bill. Many of the
specific points raised are considered, appropriately, elsewhere in this report
alongside other issues relating to the relevant sections of the Bill.
220. In his letter of 19 April to the Committee, the Minister gave an indication of
amendments might be bringing forward at Stage 2.123 The list included
reference to Civil Partnership Act 2004 consequentials and amendments to
the Civil Evidence (Family Mediation) (Scotland) Act 1995 to extend
definitions to include same-sex couples. Beyond this, no further detail was
provided. In subsequent correspondence, the Minister confirmed that it was
the Executive’s intention, as far as is appropriate to treat civil partners in an
equivalent manner to married couples, and same–sex cohabitants in an
equivalent manner to opposite-sex cohabitants. The response also provided
further detail of these consequential amendments to existing legislation,
including the Civil Partnership Act, which the Executive expects to bring
forward at Stage 2. 124
221. While each consequential amendment may be relatively minor of itself,
when taken together, they will have the effect of ensuring that there is
parity of treatment between spouses and civil partners. The Committee
122
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considers that this is an important achievement and it welcomes the
substance of the Executive’s response on this subject.
OTHER ISSUES
Abolition of the status of illegitimacy
222. In its written submission, The Law Society of Scotland suggested that the Bill
offered an opportunity to abolish the status of illegitimacy. The Law Society
noted that the Explanatory Notes to section 16 (domicile of persons under 16)
explain that the section “takes further steps to eradicate the remnants of the
condition of illegitimacy in Scots law.”125 The Law Society submitted that the
time has come to abolish the status of illegitimacy, as recommended by the
Scottish Law Commission in its Report on Family Law published in 1992.126
223. In oral evidence, Law Society of Scotland representatives argued that “[t]here
is no reason why any child in this country should be branded illegitimate any
more. We now have a perfect opportunity to change that.” although they
acknowledged that illegitimacy has almost no effect in law and to abolish it
would be a symbolic change.127
224. The Committee acknowledges that in the consultation document Family
Matters: Improving Family Law in Scotland the Executive signalled its
intention to abolish the status of illegitimacy and to make the consequential
changes that abolition required. However, when invited to comment on the
prospect of abolition, the Minister wrote to the Committee to explain that
restrictions on succession to hereditary titles, which is a reserved matter,
made it impossible to abolish the status of illegitimacy itself.128
225. The Committee accepts that while the Family Law (Scotland) Bill does
not abolish illegitimacy it introduces as many of the other
recommendations as possible, given the powers available to the
Parliament under the Scotland Act 1998, to remove the last statutory
effects of illegitimacy. However, we consider that to continue to brand
children born to unmarried parents as illegitimate is unacceptable in a
modern Scotland. Although the abolition of the status of illegitimacy
may be largely symbolic and have little legal impact, the Committee
believes that it is right in principle to take this opportunity to do so and
requests that the Executive explore with the UK Government ways in
which the remaining statutory obstacles to this can be removed.

125

Explanatory Notes, para.30
Scottish Law Commission No 135, 1992
127
Official Report, 25 May 2005, col. 1971
128
Supplementary written submission from the Scottish Executive (21 June 2005), see Volume 2,
Annexe D, 18th Meeting, 2005 (Session 2), 1 June 2005.
126
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Subordinate Legislation Committee report
226. The Subordinate Legislation Committee considered the provisions for
delegated powers in the Bill.129 The Bill contains two provisions conferring
delegated powers namely sections 17(3) and 34.
227. The Subordinate Legislation Committee noted that the intention of 17(3) as
set out in the Policy Memorandum is to allow for parental responsibilities and
parental rights to be granted to fathers who registered as the child’s father
under equivalent legislation in other countries. However, it appeared to the
SLC that it would be possible for regulations made under the new power not
only to amend the list of enactments in subsection (1A) for the purposes
indicated in the Policy Memorandum but also to extend PRRs to a father who
had not registered anywhere as the father of the child. In the Committee’s
view this could materially alter the effect of the provision.
228. Although the Executive confirmed that the power is intended to be used only
to the limited extent indicated in the Policy Memorandum, the Subordinate
Legislation Committee took the view that the power should be limited on the
face of the Bill. The Justice 1 Committee agrees with this view and calls
upon the Executive to make the necessary amendment at Stage 2.
229. Section 34 provides for the Scottish Ministers by order to appoint a day when
the provision of the Bill shall come into force. Such an order may appoint
different days for different purposes and include such transitional or savings
provision as the Scottish Ministers consider necessary or expedient in
connection with the coming into force of the provisions.
230. The Subordinate Legislation Committee acknowledged the Executive’s
intention to synchronise commencement and transitional and savings
provisions in one instrument. However, it questioned whether this can
properly be achieved given the need for different levels of scrutiny.
231. The Executive had responded to the concerns of the SLC on this point,
suggesting that as section 34(4) of the Bill provides that if a commencement
order includes such transitional or savings provisions then the order will be
subject to negative resolution in the Scottish Parliament. If however the
commencement order does not include such provision the usual practice of
there being no Parliamentary procedure will be followed.
232. The Subordinate Legislation Committee agreed that it would not be
appropriate to subject the commencement to parliamentary procedure when
the Parliament had already agreed that it is content with the Bill’s proposal,
nor would it be appropriate for transitional or savings provisions to be subject
to no parliamentary procedure. The SLC took the view that the powers
should be split into separate statutory instruments.
The Justice 1
Committee agrees with this view and calls upon the Executive to make
the necessary amendment at Stage 2.

129

Subordinate Legislation Committee Report, see Volume 2, Annexe A.
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Policy Memorandum
233. The Policy Memorandum sets out the Bill’s policy objectives, what alternative
approaches were considered, the consultation undertaken and an
assessment of the effects of the Bill on equal opportunities, human rights,
island communities, local government, sustainable development and other
matters considered relevant.
234. The Committee commends the Executive for the general level of detail
contained in the Policy Memorandum which provided a helpful foundation for
us to develop an understanding of the policy intentions behind the complex
provisions contained in the Bill.
Statistical evidence
235. However, the Committee wishes to highlight one significant weakness which
we consider has hampered our scrutiny of the Bill. Statistics in relation to
family law court cases, including divorce, child residence and child contact
and matrimonial interdicts have been virtually impossible to obtain. The
Committee considers that the Policy Memorandum would have been the
appropriate place for the Executive to provide such information and that the
lack of it serves to undermine the justification for the policy position on many
of the proposals included in the Bill.
236. The Committee urges the Executive to require the Scottish Courts
Service to radically overhaul its system for recording court proceedings
in order to collate statistics centrally. In future, this would allow for a
more detailed level of scrutiny of trends in such cases in relation to
legislation and Parliamentary inquiries.
Financial Memorandum
237. The Financial Memorandum sets out approximate costs. In total, the
Executive anticipates that these will be £4.26m per annum, of which £1.06m
per annum will be short term. The additional costs from Year 3 onwards are
estimated to be £3.19m. It is anticipated that any additional costs will fall on
the Scottish Administration and that costs should not fall on local authorities.
238. At its meeting on 10 May 2005, the Finance Committee took evidence from
Scottish Executive officials. In addition, the Committee received written
submissions from the Crown Office, the Scottish Court Service and the
Scottish Legal Aid Board.
239. The Finance Committee was broadly content with the information contained in
the Financial Memorandum and noted that none of the written submissions it
received highlighted any areas of disagreement with regard either to the
figures or to the assumptions underpinning the figures. The Finance
Committee therefore sought clarification on a relatively minor number of
issues from Executive officials and was content with the answers it received in
evidence. It was clear that full consultation had taken place between the
Executive and the relevant agencies and organisations upon whom costs
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would fall and this was reflected in the written submissions received by the
Committee.130
OVERALL CONCLUSIONS AND RECOMMENDATION
240. The Family Law (Scotland) Bill is a wide-ranging piece of legislation covering
a number of discrete issues. In some shape or form, it is likely that this
legislation will touch on the lives of many Scots at some point in the course of
their lives.
241. The Committee has found it difficult to assess exactly what constitutes the
general principles of such a disparate Bill. That said, the Committee
appreciates that the reforms which are contained in the Bill are designed to
be the State’s response to the changes which have taken place in family life
in recent times.
242. In this report, the Committee has sought to look at public policy issues,
including matters relating to the non-legislative measures which are designed
to complement the legislation. In this context, the Committee wishes to
highlight two conclusions in particular.

130

x

There would appear to be considerable merit in examining whether
the provision of relationship support services (for all types of
family relationship) could be better delivered through a ‘one stop
shop’ approach similar to the Australian family relationship centre
model. This could include an information pack containing advice
on the legal and practical consequences for couples entering into
a particular relationship (whether marriage, civil partnership or
cohabitation), access to reconciliation services at an early stage
should a relationship fall into difficulty, and mediation assistance
and legal advice from trained experts should attempts at
reconciliation fail.
It is on this basis that the Committee
recommends to the Executive that it is necessary to have a full
review of existing provision to establish what types of services are
needed and to identify whether there are any structural and/or
resourcing issues that should be addressed.

x

The Committee believes that, with the current package of family
law reforms currently taking place, now is the right time to take the
first step by reviewing the services which are currently available.
The Committee is aware that the sheriffdom of Glasgow and
Strathkelvin operates a specialist family court which has enabled
sheriffs in that jurisdiction to develop considerable expertise in
this increasingly complex area of the law and also a deep
awareness of inter-related social issues (including domestic
abuse) that often form the backdrop to the cases which come to
court. The other advantage that the Committee sees in specialist
family law courts is the speed in which they are able to operate.
The Committee considers that this system has much to commend

Finance Committee Report on the Financial Memorandum of the Family Law (Scotland) Bill
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it and recommends that the Executive / Scottish Court Service
investigate the practicality of developing a Scotland-wide system
of specialist family courts, utilising a pool of experienced and
specially trained sheriffs (perhaps on a roving basis).
243. The Committee has also started the examination of whether the detailed
provisions of the Bill match the broad policy objectives. In this context, the
Committee has made a number of specific recommendations and requests for
clarification throughout the report.
244. The Committee trusts that the Executive makes best use of the longerthan-normal time that is available to it to consider and respond to the
substance of all the Committee’s conclusions, recommendations and
requests for clarification.
245. The Committee requests that the Executive respond to all these issues
no later than 22 August 2005.
246. On this basis, the Committee is content to recommend to the Parliament
that the general principles of the Bill be agreed to.
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Section 22: Application to court by survivor for provision on intestacy
Worked examples
John was 45 years old when he died intestate. He owned the house in which he
lived - value £230,000. He had savings, insurance policies and furnishings and
plenishings. In total, after debts and other liabilities had been met, his heritable
estate was valued at £230,000 and his moveable estate was valued at £122,000 of
which furnishings and plenishings were valued at £30,000. Total estate valued at
£352,000.
Scenario 1
John is survived by a wife, two sisters, five cousins and other remoter relatives, but
without any surviving children.
a) Division under the current law:
Wife takes prior rights:
£130,000 (value from the house)
£22,000 (value for the furniture and plenishings)
£58,000 (cash sum first call on balance of estate)
Wife takes legal rights (half of remaining moveables, i.e. half of £42,000)
£21,000
This leaves £100,000 of heritage and £21,000 of moveables: total £121,000
Sisters take under section 2 of the 1964 Act, sharing the remainder equally:
£60,500 each.
Conclusion: Wife takes £231,000
Sister 1 takes £60,500
Sister 2 takes £60,500
b)

(TOTAL ESTATE £352,000)

Division under the Family Law (Scotland) Bill: No Change

Scenario 2
John is survived by a cohabitant, two sisters, five cousins and other remoter
relatives, but without any surviving children (i.e. same as scenario 1 except that the
surviving partner is a cohabitant rather than a spouse).
a) Division under the current law
No spouse or children therefore no claim for prior rights or legal rights.
Nearest relatives, the sisters, share the whole estate equally: £176,000 each.
Cohabitant gets nothing.
b) Division under the Family Law (Scotland) Bill:
No spouse or children therefore no claim for prior rights or legal rights.
Nearest relatives, the sisters, share the whole estate unless the cohabitant makes
a claim to the court and the court awards an amount. Maximum is what a spouse
would have taken, i.e. (as above in scenario 1) £231,000. This leaves £121,000
which the sisters share, at £60,500 each.
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Under this scenario, therefore, the provisions of the Bill reduce the sisters’
inheritance to the tune of £115,500 each. The sisters lose out in order to pay
the cohabitant.
Scenario 3
John is survived by a wife, one child, two parents, three brothers and various
remoter relatives.
a) Division under the current law:
Wife takes prior rights:
£130,000 (value from the house)
£22,000 (value for the furniture and plenishings)
£58,000 (cash sum first call on balance of estate)
Wife takes legal rights (one third of remaining moveables, i.e. one third of £42,000)
£14,000
Child takes legal rights (one third of moveables)
£14,000
This leaves £100,000 heritage and £14,000 moveables.
Child takes all under section 2 of the Succession (Scotland) Act 1964.
Conclusion: Wife takes £224,000
Child takes £128,000
b)

(TOTAL ESTATE £352,000)

Division under the Family Law (Scotland) Bill: No Change

Scenario 4
John is survived by a cohabitant, one child, two parents, three brothers and various
remoter relatives (i.e. same as scenario 3 except that the surviving partner is a
cohabitant rather than a spouse).
a) Division under the current law:
Child takes legal rights (one half of moveable estate): £61,000.
Child takes remainder of moveable estate and all of heritage under section 2: a
further £61,000 plus £230,000. Child takes everything, cohabitant gets
nothing.
b) Division under the Family Law (Scotland) Bill:
Child takes everything unless the cohabitant makes a claim to the court and the
court awards an amount. Maximum is what a spouse would have taken, i.e. (as
above in scenario 3) £224,000. Under this scenario, therefore, the Bill reduces the
child’s inheritance from £352,000 to £128,000. The child loses out in order to
pay the cohabitant.
Scenario 5
John is married but four years before his death he left the matrimonial home and
started to cohabit with a cohabitant. He is survived by a wife, a cohabitant, one
child, two parents, three brothers and various remoter relatives (i.e. the same as
scenario 3 except that there is both a spouse and a cohabitant).
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a) Division under the current law
The same as in scenario 3 above (for the cohabitant is ignored and the wife does
not lose out on separation).
b) Division under the Family Law (Scotland) Bill:
The wife takes all she is entitled to as in scenario 3, i.e. £224,000.
The child takes legal rights as in scenario 3, i.e. £14,000.
The cohabitant can make a claim for up to £114,000, being all that is left. If he is
successful, the Bill reduces the child’s inheritance from £128,000 to £14,000. The
child loses out in order to pay the cohabitant.
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Subordinate Legislation Committee
Report on the Family Law (Scotland) Bill at Stage 1
The Committee reports to the Justice 1 Committee as follows—
Introduction
1. At its meetings on 8 March and 15 March 2005, the Subordinate Legislation
Committee considered the delegated powers provisions in the Family Law
(Scotland) Bill at Stage 1. The Committee submits this report to the Justice 1
Committee, as the lead committee for the bill, under Rule 9.6.2 of Standing
Orders.
2. The Executive provided the Committee with a memorandum on the delegated
powers provisions in the bill, which is reproduced at Annex 1.
3. The Committee’s correspondence to the Executive and the Executive’s
response to points raised are reproduced at Annex 2.
Delegated powers
4.
The bill contains two provisions conferring delegated powers namely sections
17(3) and 34.
Section 17(3): Parental responsibilities and parental rights of unmarried
fathers (PRRs)
5.
Section 17(3) confers on Scottish Ministers the power to make regulations by
statutory instrument subject to annulment, making provisions for or in connection
with specifying cases in which a father –
(a) who was not married to the mother at the time of the child’s conception
or subsequently; and
(b) is not registered as the child’s father under any of the enactments
mentioned in section 3(1A) of the Children (Scotland) Act 1995 (as inserted
by section 17(3) of the bill),
is to have parental responsibilities and parental rights in relation to the child.
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6.
The Committee noted that the intention of 17(3) as set out in the Policy
Memorandum is to allow for parental responsibilities and parental rights to be
granted to fathers who registered as the child’s father under equivalent legislation
in other countries. However, it appeared to the Committee that it would be possible
for regulations made under the new power not only to amend the list of
enactments in subsection (1A) for the purposes indicated in the Policy
Memorandum but also to extend PRRs to a father who had not registered
anywhere as the father of the child. In the Committee’s view this could materially
alter the effect of the provision.
7.
Although the Executive has confirmed that the power is intended to be
used only to the limited extent indicated in the policy memorandum, the
Committee takes the view that the power should be limited on the face of the
bill.
Section 34: Short title and commencement
8.
Section 34 provides for the Scottish Ministers by order to appoint a day when
the provision of the bill shall come into force. Such an order may appoint different
days for different purposes and include such transitional or savings provision as
the Scottish Ministers consider necessary or expedient in connection with the
coming into force of the provisions.
9.
The Committee acknowledged the Executive’s intention to synchronise
commencement and transitional and savings provisions in one instrument.
However, it questioned whether this can properly be achieved given the need for
different levels of scrutiny.
10. The Committee agreed that it would not be appropriate to subject the
commencement to parliamentary procedure when the Parliament had
already agreed that it is content with the bill’s proposal, nor would it be
appropriate for transitional or savings provisions to be subject to no
parliamentary procedure. The Committee takes the view that the powers
should be split into separate statutory instruments.
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ANNEX 1
MEMORANDUM ON DELEGATED POWERS
FAMILY LAW (SCOTLAND) BILL
Purpose
1. As required under rule 9.4A, this Memorandum has been prepared by the
Scottish Executive to accompany the Family Law (Scotland) Bill introduced in the
Scottish Parliament on 7 February 2005. It details the provisions in the Family
Law (Scotland) Bill that confer powers to make subordinate legislation. It
describes the persons upon whom the powers are conferred, the form in which
the powers are to be exercised, the Parliamentary procedure to which the powers
are to be subject and why it is considered necessary to delegate the powers. It
does not form part of the Bill and has not been endorsed by the Parliament.
2. A Policy Memorandum and an Explanatory Note and Financial Memorandum are
printed separately as SP Bill 36–PM and SP Bill 36–EN.
Background to the Bill
3. The Bill seeks to support the aims set out in the Policy Memorandum by
introducing changes to update Scottish family law. Family law provides the legal
framework that regulates responsibilities and rights between couples and
between children and their parents and others with an interest in their welfare.
Scotland, in common with many other countries, has, in recent decades, seen
significant changes in family formation and in attitudes towards the family. The
Bill makes a range of provisions designed to address the legal vulnerabilities
experienced by family members in Scotland today and to ensure that family law
protects the best interests of children regardless of the type of family to which
they belong. The provisions of the Bill impact on a number of aspects of family
law and include:
x
x
x

the rules regulating divorce;
parental responsibilities and rights (PRRs) for fathers;
protection against domestic abuse;

as well as introducing new legal safeguards for cohabiting couples and their
children. The Bill also contains a number of technical amendments designed to
remove anomalies and clarify various matters relating to marriage and to the
domicile of children.
Delegated Powers
Section 17(3) Parental responsibilities and parental rights of unmarried fathers
Power conferred on:

The Scottish Ministers
3
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Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
4. Section 17(3) confers on Scottish Ministers the power to make regulations
making provision for or in connection with specifying cases in which a father –
(a)

who was not married to the mother at the time of the child’s
conception or subsequently; and

(b)

is not registered as the child’s father under any of the
enactments mentioned in section 3(1A) of the Children (Scotland) Act
1995 (as inserted by section 17(3) of the Bill

shall have parental responsibilities and parental rights in relation to the child.
Justification for taking this power
5. Subsections (1) and (2) of section 17 amend the Children (Scotland) Act 1995.
The amendment in subsection (2)(b) gives PRRs to unmarried fathers who, in the
future, register the birth of their child jointly with the mother. The registration
must be under one of the provisions referred to in subsection (3). At present, a
father will only automatically acquire such responsibilities and rights if he was
married to the child’s mother at the time of conception or subsequently.
6. Subsection 17(3) refers to the relevant provisions for registration in Scotland,
England, Wales and Northern Ireland. This subsection also provides Scottish
Ministers with the power to make regulations to recognise the PRRs of fathers
with children whose births were registered outwith the United Kingdom. The
intention is to allow provision to be made so that registration as the child’s father
under equivalent legislation in other countries will also confer parental
responsibilities and rights in respect of a child subject to the law of Scotland, as
long as the registration required the consent of the mother and took place at a
time when it conferred equivalent parental responsibilities and rights in the
jurisdiction concerned. Taking regulation making powers will allow sufficient
flexibility for the Scottish Ministers to specify (and adjust in future as necessary)
those jurisdictions in which registration of the father will confer PRRs.
7. In terms of section 103(2) of the Children (Scotland) Act, such regulations will be
subject to annulment in pursuance of a resolution of the Scottish Parliament. The
negative resolution procedure is considered to offer an appropriate balance
between, on the one hand, expedition and convenience and, on the other, the
need for scrutiny for a provision of this nature.
Section 34 Short title and commencement
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
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8. Section 34 provides for the Scottish Ministers by order to appoint a day when the
provisions of the Bill shall come into force. Such an order may appoint different
days for different purposes and include such transitional or saving provision as
the Scottish Ministers consider necessary or expedient in connection with the
coming into force of the provisions brought into force.
Justification for taking this power
9. This order-making power is required to ensure effective commencement of the
Bill and to ensure that nothing in this Bill, when enacted, shall affect any legal
proceedings already commenced or any application made to the court before the
Act comes into operation.
10. Such an order will be subject to annulment in pursuance of a resolution of the
Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, expedition and convenience and,
on the other, the need for scrutiny for a provision of this nature.

THE SCOTTISH EXECUTIVE
February 2005
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ANNEX 2
FAMILY LAW (SCOTLAND) BILL AT STAGE 1
In its letter of 8 March to Catherine Hodgson the Committee after consideration of
the above Bill, sought explanation of the following matters.
Section 17(3): Parental responsibilities and parental rights of unmarried fathers
(PRRs)
The Committee notes that the intention of 17(3) as set out in the policy
memorandum is that it would allow for PRRs to be granted to fathers who
registered as the child’s father under equivalent legislation in other countries.
However, it would appear to the Committee that it would be possible for
regulations made under the new power to extend PRRs to a father who had not
registered anywhere as the father of the child and thereby materially alter the
effect of the provision. The Executive is asked for comment.
Section 34: Short title and commencement
Section 34 provides for the Scottish Ministers by order to appoint a day when the
provision of the Bill shall come into force. Such an order may appoint different
days for different purposes and include such transitional or savings provision as
the Scottish Ministers consider necessary or expedient in connection with the
coming into force of the provisions brought into force.
The Committee acknowledges the Executive’s attempts to include both
commencement and transitional and savings provision in one instrument. However
it questions whether this can e properly achieved given the need for different
levels of scrutiny. The Committee considers that it would not be appropriate to
subject the commencement to parliamentary procedure, nor would it be
appropriate for transitional or savings provisions to be subject to no parliamentary
procedure. The Executive is asked for comment.
The Executive comments as follows :
1. The intention of subsection 17(3) is to provide that regulations may provide for
parental responsibilities and rights to be granted to fathers who are registered as a
child’s father under overseas legislation. It would be impossible to list every type of
overseas legislation that might be recognised for this purpose –this is
appropriately being left to secondary legislation. There is no intention on the part
of the Executive to alter the effect of this provision by doing anything other than
recognising the rights of a father who has been registered as such in overseas
legislation. The Regulations themselves will be subject to Parliamentary scrutiny
and the Committee will have a further opportunity at that stage to reassure
themselves that the effect of the provision has not been materially altered by
extending PRRs to individuals who have not registered anywhere as the father of
a child.
2. As regards the second point, section 34 confers commencement powers and
subsection 3 (b) of that section provides that the powers include power to make
transitional or savings provision. The powers are exercisable so far as necessary
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or expedient in connection with the coming into force of the provisions brought into
force. Section 34(4) of the Bill provides that if a commencement order includes
such transitional or savings provisions then the order will be subject to negative
resolution in the Scottish Parliament. If however the commencement order does
not include such provision the usual practice of there being no Parliamentary
procedure will be followed. We trust this will resolve the Committee’s concerns.
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Finance Committee
Report on the Financial Memorandum of the Family Law (Scotland) Bill
The Committee reports to the Justice 1 Committee as follows—
Introduction
11. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must
consider and report on the Bill’s Financial Memorandum at Stage 1. In doing so, it
is obliged to take account of any views submitted to it by the Finance Committee.
12. This report sets out the views of the Finance Committee on the Financial
Memorandum of the Family Law (Scotland) Bill, for which the Justice 1 Committee
has been designated by the Parliamentary Bureau as the lead committee at Stage
1.
13. At its meeting on 10 May 2005, the Committee took evidence from Scottish
Executive officials.
In addition, the Committee received written submissions from the Crown Office,
the Scottish Court Service and the Scottish Legal Aid Board.
14. The Committee would like to express its thanks to all those who submitted
their views.
Objectives of the Bill and the Financial Memorandum
15. The Policy Memorandum states that the policy objective of the Bill is ‘to
update family law to provide legal protection and safeguards for children and
adults in today’s family structures.’
16. The Bill seeks to do this by making ‘a range of provisions designed to
address the legal vulnerabilities experienced by family members in Scotland today
and to ensure that family law protects the best interests of children regardless of
the type of family they belong to.’
17. The key provisions of the Bill relate to:
• the rules regulating divorce;
• parental responsibilities and rights (PRRs) for fathers;
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• protection against domestic abuse by updating the law on matrimonial
interdicts;
• new legal safeguards for cohabiting couples and their children.
18. The Financial Memorandum sets out approximate costs. In total, the
Executive anticipates that these will be £4.26m per annum, of which £1.06m per
annum will be short term. The additional costs from Year 3 onwards are estimated
to be £3.19m.
19. A breakdown of the costs is as follows:
Rules regulating divorce
• Scottish Court Service costs: £136,000 per annum for two years
• Judicial salaries: £63,000 per annum for two years
• Legal aid costs: £0.8m per annum for two years
• No projected subsequent additional annual costs
Parental Responsibilities and Rights for Fathers
• Scottish Court Service costs: £31,300 per annum for two years
• Legal aid costs: £46,000 per annum for first two years
• No projected subsequent additional annual costs
Matrimonial interdicts
• No projected additional costs; potential for slight reduction in costs
presently associated with these interdicts
Legal safeguards for cohabiting couples
• Scottish Court Service costs: £104,000 per annum (ongoing)
• Judicial salaries: £126,000 per annum (ongoing)
• Legal aid costs: £2.96m per annum (ongoing)
20. It is anticipated that any additional costs will fall on the Scottish
Administration and that costs should not fall on local authorities.
Summary of Evidence
21. The Committee was broadly content with the information contained in the
Financial Memorandum and noted that none of the written submissions highlighted
any areas of disagreement with regard either to the figures or to the assumptions
underpinning the figures. The Committee therefore sought clarification on a
relatively minor number of issues from Executive officials.
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Public Information Campaign
22. The Committee noted that the cost of a proposed public information
campaign was not included in the Financial Memorandum as it was not deemed to
be a direct consequence of the Bill. However, the Committee recognised that
such a campaign could have an impact on the take-up of some of the provisions in
the Bill and sought clarification on the form of such a campaign and the likely
costs.
23. The Executive confirmed that the campaign would introduce a package of
measures to complement the Bill but that the legislative changes arising from the
Bill were only one part of a wider campaign. The Executive further explained that
the campaign would build on information that already exists and that the campaign
will be aimed mainly at the public to inform them of their rights but will also seek to
inform the legal profession about the changes arising from the Bill. The Executive
confirmed it has allocated an additional programme budget of around £200,000 for
publicity and information.1
Reducing Periods Required for Divorce
24. The Committee asked whether provision had been made in the current
funding available to the Scottish Court Service and the Scottish Legal Aid Board,
given that the Bill is likely to result in an immediate increase in the number of
divorce cases being handled by the courts.
25. The Executive confirmed that no specific provision had been made.
However, as it is likely the Bill will be implemented in 2006, then funds will only
need to be found from existing resources for one year in the current spending
review period. In addition, the Executive commented that the additional costs are
likely to be around 0.2% of the Scottish Court Service’s current budget and 2.3%
of the legal aid budget.
26. The Committee noted this but reiterated that as the largest increase in
divorce cases coming to court is likely to be in the first year of implementation,
then it could be assumed that expenses will be greater in that first year. The
Executive responded that “cases will come forward in the first year, but they will
not all be handled in the first year”2 and that discussions with both the Court
Service and the Legal Aid Board confirmed both bodies are confident that they can
cope within existing resources for the first 12 months.
Matrimonial Interdicts and Domestic Interdicts
27. There is little information in the Financial Memorandum on the level of current
matrimonial interdicts as a breach of matrimonial interdict is not always recorded in
its own right. Table 6 in the Financial Memorandum shows that only 4 out of 8
police forces had provided figures in this area. The Committee questioned the
assumptions used to determine that there will be no additional costs to the police
and indeed, that savings can be made.
28. The Executive responded that such statistics are not collected centrally, but
that they received relatively similar responses from individual police forces.
1
2

Wilson, Official Report, 10 May 2005, Cols 2585 and 2586
Mowat, Official Report, 10 May 2005, Col 1586
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“All the forces, even those that could not provide us with specific figures, are
confident that the numbers will be low. Furthermore, they all feel that the
provisions on matrimonial interdicts, which will extend interdicts beyond the
home, will if anything lead to a decrease in activity for officers.”3
29. The Executive went on to explain that police officers often have to attend
several incidents where a dispute has arisen and that the extension of interdicts to
places of work and schools will make it easier for officers to make an arrest the
first time they attend an incident, which in turn can lead to a decrease in
paperwork and police time.4
Legal protection for Cohabitants
30. The Financial Memorandum states that it is assumed 10% of cohabitants
whose relationship dissolves each year would go to court to reach a financial
settlement and the Committee questioned the Executive on the basis for this
figure.
31. The Executive agreed that it was difficult to calculate an exact figure and that
what they sought to do was to provide a best estimate. This was done through
working with relevant agencies such as the Court Service. Figures show that 55%
of divorce cases have a financial settlement element and given that the Bill is not
extending the same kind of rights to cohabitants and that “cohabitations are
generally shorter in duration and couple do not have the same amount of time to
become so financially intertwined”, then the figure for cohabitants can be assumed
to be much lower.5
Conclusions
32. The Committee was content with the figures provided in the Financial
Memorandum and with the answers it received in evidence. It was clear that full
consultation had taken place between the Executive and the relevant agencies
and organisations upon whom costs would fall and this was reflected in the written
submissions received by the Committee.

3

Mowat, Official Report, 10 May 2005, Col 2587
Mowat, Official Report, 10 May 2005, Col 2587
5
Mowat, Official Report, 10 May 2005, Col 2588
4
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APPENDIX
WRITTEN SUBMISSIONS
SUBMISSION FROM CROWN OFFICE
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
We did not take part in the consultation “Improving Family Law in Scotland” and did not
comment on the financial assumptions made. As a department of the Scottish Executive we do not
normally comment in consultation exercises since the Lord Advocate, as a member of the Cabinet,
may have to participate in Ministerial discussion and decision making.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Not applicable.
Did you have sufficient time to contribute to the consultation exercise?
Not applicable
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
The Financial Memorandum does not specifically address the financial implications for
COPFS arising from this Bill. As identified in paragraph 92 of the Financial Memorandum this
legislation may result in a decrease in workload for the Police. However, it is likely that it will result
in a small increase in workload for COPFS, since it will increase the number of individuals reported
to us for breaching a Matrimonial or Domestic Interdict and who will then require to be processed
through Court. Having considered the current number of cases of breach of Matrimonial Interdict
(shown at paragraph 90 of the Financial Memorandum) we do not consider that this extension of
the law will increase significantly the volume of cases being dealt with by COPFS or have material
financial implications for the department.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
Given that the likely increase in the number of cases referred to the Procurator Fiscal is
anticipated to be relatively low we are content that our organisation can meet these financial costs.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
The Financial Memorandum does not address any of the anticipated costs for COPFS
arising from this Bill, but for the reasons already indicated, no significant costs are anticipated.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
Not applicable
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Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
We do not at present see any likelihood of increased costs for COPFS.
SUBMISSION FROM SCOTTISH COURT SERVICE
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
The Scottish Court Service (SCS) participated in the consultation exercise to the extent of:
i.
identifying that were the proposed changes to be implemented they would have
resource implications for the SCS, and
ii.
seeking consultation in the course of the drafting of the Bill, in order that our
resource requirements could be reflected in the Financial Memorandum.
We were subsequently consulted as we requested.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Not Applicable
Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
In the course of the consultation referred to in the response to question 1 above, we
provided the Scottish Executive with an assessment of the impact upon SCS running costs, of the
provisions contained in the Bill, on a per case basis. The figures provided in the Financial
Memorandum have been arrived at by applying the cost per case to the volume of cases which the
Scottish Executive estimates will arise out of the Bill.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
We are content that the estimates set out in the Financial Memorandum are sufficient to
deal with the level of increase projected by the Scottish Executive.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
Yes.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
Not Applicable
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Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
We do not anticipate any future costs for the Scottish Court Service.
SUBMISSION FROM SCOTTISH LEGAL AID BOARD
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
In response to the Scottish Executive’s Consultation Paper entitled “Family Matters – A
Consultation Paper on approving Family Law in Scotland” the Board produced a detailed response
pertaining to the specific legal aid implications of the proposals. This response was submitted to
the Executive on 25 June 2004 and is available on the Scottish Executive’s website at
http://www.scotland.gov.uk/library/society/fmc121.pdf. The Board was thereafter contacted by the
Civil Justice Department for assistance with the associated Financial Memorandum. Members of
staff from the Board met on two occasions with members of staff from the Civil Justice Department
to discuss financial implications, provide general advice and specific statistics obtained from our
Policy Department. Thereafter, e-mail correspondence continued in respect of certain matters to
be included in the Financial Memorandum.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Yes – as above, the Board’s views were sought and taken into consideration in production
of the Financial Memorandum. Statistics provided by the Board have been reproduced and
referred to in the Memorandum.
Did you have sufficient time to contribute to the consultation exercise?
Yes.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
The Bill will have financial implications for the Legal Aid Fund. These have been reflected
in the Financial Memorandum with specific reference to anticipated increased costs to the Fund.
Based on the statistics provided by the Board to the Executive regarding average case costs the
figures suggested in the Financial Memorandum appear reasonable.
The Board does not anticipate any significant increased administration/staffing costs within
its organisation as a result of the Bill’s recommendations.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
The anticipated increase in cost to the Legal Aid Fund will be met by the Scottish
Executive.
As stated above, no significant increase to internal administrative/staffing costs within the
Board are anticipated.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the time scales over which such costs would be expected to arise?
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The Board does not dispute the margins of uncertainty but is not in a position to state that
they are or will be accurate.
Wider Issues
If the Bill is part of a wider policy initiative do you believe that these associated costs are accurately
reflected in the Financial Memorandum?
The Board is not in a position to comment on wider policy initiatives and restricts its
response to legal aid consequences only.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
There may be consequential amendments to subordinate legal aid regulations but these
should not result in increased costs.
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EXTRACTS FROM MINUTES OF JUSTICE 1 COMMITTEE
4th Meeting, 2005 (Session 2), Wednesday 9 February 2005
Item in private: The Committee agreed to take item 4 in private.
Family law reform (in private): The Committee agreed to appoint an adviser in respect of the
Family Law (Scotland) Bill, considered a list of possible candidates and agreed a preferred
candidate for appointment.
7th Meeting, 2005 (Session 2), Wednesday 9 March 2005
Item in private: The Committee agreed to take item 3 in private.
Family Law (Scotland) Bill (in private): The Committee received a briefing from Sarah HarvieClark of the Scottish Parliament Information Centre (SPICe).
8th Meeting, 2005 (Session 2), Wednesday 16 March 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
Item in private: The Committee agreed to take item 4 in private.
Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from—
Carol Duncan, Head of Family Law Branch and Bill Team Leader, Scottish Executive
Justice Department;
Moira Wilson, Bill Team Manager, Scottish Executive Justice Department;
Alex Mowat, Bill Team Member, Scottish Executive Justice Department; and
Kirsty Finlay, Senior Principal Legal Officer, Office of the Solicitor to the Scottish Executive.
Family Law (Scotland) Bill (in private): The Committee considered and agreed its approach to
Stage 1 of the Bill in the context of its overall work programme.
11th Meeting, 2005 (Session 2), Wednesday 20 April 2005
Item in private: The Committee agreed to take item 5 in private.
Family Law (Scotland) Bill (in private): The Committee considered written evidence received in
relation to the Bill and its approach to Stage 1 of the Bill.
13th Meeting, 2005 (Session 2), Wednesday 4 May 2005
Item in private: The Committee agreed to take item 4 in private.
Family Law (Scotland) Bill (in private): The Committee received a briefing from Professor
Kenneth Norrie, the Committee’s Adviser for the Bill, and Sarah Harvie-Clark, Scottish Parliament
Information Centre (SPICe).
14th Meeting, 2005 (Session 2), Wednesday 11 May 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
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Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Dr Alison Elliot, Moderator, General Assembly of the Church of Scotland;
John Deighan, Parliamentary Officer, Roman Catholic Church;
Major Alan Dixon, Salvation Army Scotland; and
Reverend Alan Paterson, United Reformed Church,
Panel 2
Dr Gordon MacDonald, CARE for Scotland;
Vanessa Taylor, Policy and Equalities Officer, Scottish Inter-Faith Council;
Dianna Wolfson, Scottish Inter-Faith Council; and
Ephraim Borowski, Director, Scottish Council of Jewish Communities,
Panel 3
Maureen Lynch, Family Mediation Scotland; and
Carol Barrett, Director, Family Mediation Lothian,
Panel 4
Tim Hopkins, Legislation and Policy Worker, Equality Network.
15th Meeting, 2005 (Session 2), Wednesday 18 May 2005
In attendance were Mike Pringle, Professor Kenneth Norrie, Committee Adviser, and Sarah HarvieClark, Senior Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Jennifer Turpie, Director of Research and Policy, Children in Scotland; and
Maggie Mellon, Director of Children and Family Services, Children 1st,
Panel 2
Dr Martin Crapper, Vice-Chair, Families Need Fathers;
Jimmy Deuchars, Grandparents Apart Self-Help Group; and
Frank Collins, Director, Stepfamily Scotland,
Panel 3
Heather Coady, National Children’s Rights Worker, Scottish Women’s Aid; and
Jean Mackenzie, Women’s Support Worker, East Lothian Women’s Aid.
16th Meeting, 2005 (Session 2), Wednesday 25 May 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
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Family Law (Scotland) Bill: The Committee held a video conference with members of The
Australian Parliament House of Representatives Standing Committee on Family and Human
Services.
17th Meeting, 2005 (Session 2), Wednesday 25 May 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from the following
witnesses—
Panel 1
Professor Eric Clive, School of Law, University of Edinburgh; and
Professor Paul Beaumont; School of Law, University of Aberdeen,
Panel 2
Michael Clancy, The Law Society of Scotland;
Morag Driscoll, The Law Society of Scotland; and
John Fotheringham, The Law Society of Scotland.
18th Meeting, 2005 (Session 2), Wednesday 1 June 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Gary Strachan,
Panel 2
Alan Finlayson OBE, Child Law Consultant,
Panel 3
Hugh Henry MSP, Deputy Minister for Justice;
Carol Duncan, Bill Team Leader, Scottish Executive;
Kirsty Finlay, Legal and Parliamentary Services, Scottish Executive; and
Louise Miller, European Union Justice and Home Affairs, Scottish Executive.
19th Meeting, 2005 (Session 2), Wednesday 8 June 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, and Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
Item in private: The Committee agreed to take agenda item 3, all future consideration of that item
and consideration of its draft Stage 1 report in private.
Family Law (Scotland) Bill: The Committee took evidence at Stage 1 from—
Hugh Henry MSP, Deputy Minister for Justice;
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Carol Duncan, Bill Team Leader, Scottish Executive;
Kirsty Finlay, Legal and Parliamentary Services, Scottish Executive; and
Louise Miller, European Union Justice and Home Affairs, Scottish Executive.
Family Law (Scotland) Bill (in private): The Committee considered the contents of its Stage 1
report and agreed to consider a draft Stage 1 report at a future meeting.
20th Meeting, 2005 (Session 2), Wednesday 15 June 2005
In attendance was Sarah Harvie-Clark, Senior Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill (in private): The Committee considered the possible contents of its
Stage 1 report and agreed to consider a draft of the report at its next meeting.
21st Meeting, 2005 (Session 2), Wednesday 22 June 2005
In attendance were Professor Kenneth Norrie, Committee Adviser, Sarah Harvie-Clark, Senior
Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill – witness expenses: The Committee agreed to delegate to the
Convener responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any expenses of
witnesses in relation to its consideration of the Bill.
Family Law (Scotland) Bill (in private): The Committee considered a draft Stage 1 report and
agreed to continue its consideration of the report at its next meeting.
22nd Meeting, 2005 (Session 2), Monday 27 June 2005
In attendance was Sarah Harvie-Clark, Senior Researcher, Scottish Parliament Information Centre.
Family Law (Scotland) Bill (in private): The Committee considered a draft Stage 1 report and
agreed to continue its consideration of the report at its next meeting.
23rd Meeting, 2005 (Session 2), Wednesday 29 June 2005
Family Law (Scotland) Bill (in private): The Committee considered a draft Stage 1 report and
agreed to continue its consideration of the report at its next meeting.
24th Meeting, 2005 (Session 2), Thursday 30 June 2005
Family Law (Scotland) Bill (in private): The Committee agreed its Stage 1 report subject to
specified changes being made.
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Family Law (Scotland) Bill:
Stage 1

Scottish Parliament
Justice 1 Committee

10:15
The Convener: Agenda item 2 is the Family
Law (Scotland) Bill. I welcome our witnesses and
thank them for coming to the meeting. Carol
Duncan, Moira Wilson, Alex Mowat and Kirsty
Finlay are all in the bill team.

Wednesday 16 March 2005
[THE CONVENER opened the meeting at 10:13]

I invite Carol Duncan to speak to the bill team’s
paper, after which we will proceed straight to
questions.
Carol Duncan (Scottish Executive Justice
Department): I have a deeply irritable cough and
a cold and forewarn members about my
spluttering—I am sorry about that. I have my
handy Strepsils with me, so we will see how things
go.
A short overview of the bill’s main contents
might assist the committee. Of course, the papers
that are already available to the committee contain
detailed descriptions of the bill’s provisions,
supporting data and research evidence.
The bill deals with topical, problematic, thoughtprovoking and challenging issues. Family law
impacts on everybody, and everybody has a view
on it. Ministers seek to promote stable and
supportive adult relationships above all, as
children thrive when there are such relationships.
However, ministers also believe that the law must
recognise social change and changes in family
types in particular. In the bill, ministers offer
realistic
and
considered
measures
that
acknowledge current trends and provide
safeguards and protection for those who are
vulnerable. Ministers are particularly concerned
about ensuring that children’s needs are met when
adult relationships are under stress or have
broken
down.
Children
should
not
be
disadvantaged as a result of the decisions or
choices that the adults in their lives have made.
The Executive does not seek to intrude
unnecessarily on family life, but to provide a
sensible framework for resolving disputes and
safeguarding interests when relationships are not
working. Ministers respect individual freedoms and
do not seek to impose mutual obligations where
adults have not chosen them. However, a safety
net is needed for those who may suffer
disadvantage as a consequence of their legal
status. Striking the right balance is hard, and
reasonable people may differ as to where the
balance lies.
Legislation in isolation can be a blunt tool. That
is why, when the bill was introduced, ministers
announced several positive non-legislative
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measures that will support and complement the
legislative provisions in a meaningful and effective
way.

transition, and the law, ministers believe, should
enable adults and children to come to terms with it
and then move on. The proposed reforms will
simply mean an early recognition of the fact that
certain relationships have ceased to function.
They will not detract from the special status of
marriage in our society or make divorce easy; they
are about ensuring that the processes for ending a
marriage avoid bitter and protracted disputes,
which benefit no one, least of all children.

It is important to see the bill in context. Much of
Scotland’s family law is of fairly recent vintage and
works well—it does not need a radical overhaul.
However, certain areas need to be updated so that
provisions that are now regarded as unfair or
unduly harsh are removed, and progressive
provisions that reflect the way in which many
families live are introduced. Ministers are keen to
provide a fair and durable framework for family
relationships in early 21st century Scotland.
Furthering
children is a
upholds and
principles of
1995.

Cohabiting couples are no longer a minority
family type and cohabitation is now prevalent in
Scottish society. Forty per cent of children in
Scotland are born to unmarried parents nowadays.
The reforms in the bill will neither undermine
marriage nor the freedom of those who have
deliberately opted out of marriage. The bill seeks
to provide safeguards to address the current
vulnerability of long-standing partners and their
children when relationships break down and when
one party dies without a will. The bill gives a clear
steer that the policy focus is on interdependent
relationships, in which the parties have created a
joint life. It is to those cohabiting relationships that
the safeguards will apply, not those that are
merely transient and without any sign of
commitment.

and protecting the interests of
central goal of the bill. As a result, it
seeks to extend the ground-breaking
part 1 of the Children (Scotland) Act

The Executive has consulted widely on its
proposals. Wrestling with the range of
stakeholders’ views—which are sometimes
diametrically opposed—has not been an easy
task. Family law is, by its very nature, an emotive
subject. It is clear that some people who
responded to the consultation feel aggrieved and
excluded as a consequence of their personal
experience. The Executive has listened hard
throughout the consultation process and has tried
to steer a careful course.

Ministers
propose
to
give
parental
responsibilities and rights—PRRs—to unmarried
fathers who jointly register the birth of a child with
the child’s mother. There is a common
misconception that being named as the father on
the birth certificate confers parental responsibilities
and rights; currently it does not. Rights are given
in order to allow a person to fulfil his or her
parental
responsibilities.
Having
parental
responsibilities and rights entitles a parent to take
major decisions relating to the child, such as on
schooling, on where they live and on medical
treatment.

In reaching judgments, ministers have
considered evidence, statistical data, social and
legal studies and comparative research. As
members know, the Executive recently published
a research paper entitled “Cross-jurisdictional
Comparison of Legal Provisions for Unmarried
Cohabiting Couples”, which addresses the
emerging approaches that other countries are
adopting.
The Scottish Law Commission has made an
invaluable contribution to the bill. As an
independent consultant on the development of
family law, the commission has offered an
impartial evaluation of existing law and the steps
that can be taken to address its outdatedness.

Joint registration takes place in cases where
both the mother and the person acknowledging
themselves to be the father have attended the
registry office and signed the register together;
where the mother produces a statutory declaration
by the person acknowledging themselves to be the
father and declares, in the prescribed form, that he
is the father; or where the father produces a
statutory declaration by the mother that he is the
father and acknowledges himself to be the father
in the prescribed form. At present, the law in
Scotland gives no automatic recognition to
unmarried fathers, apart from their child support
obligations. That does not reflect the reality of
many families in Scotland today.

I turn to the main reforms that the bill proposes.
The goal of the divorce reforms, which will reduce
the periods of separation that constitute grounds
for divorce, is to lessen acrimony in divorce
proceedings and to enable family re-formation.
Adult conflict has a detrimental effect on children,
and steps to alleviate such conflict are to be
preferred. The reforms will not increase the rate of
divorce in Scotland. The rate of failed marriages is
more closely linked to the preparation for marriage
and to the attitude that adults take with them into
relationships than it is to the length of waiting time
before breakdown is acknowledged in law.

Ministers concluded that the proposed reforms
in this area should not be retrospective, because
to apply the changes retrospectively might cause
difficulties for mothers who have chosen not to

Divorce is often a painful and distressing event
in family life, but it is part of a wider process of
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marry the father. They would be faced with a
change in the legal situation, and they would be
obliged to take legal recourse simply to restore the
status quo. Many of them would be particularly
vulnerable and would not be in a position to take
such action. However, there is nothing to prevent
the mother and father of the child reregistering the
birth. It may have been that, when the child’s birth
was first registered, only the mother’s name was
put on the birth certificate. The adults could
subsequently decide that they wished the child to
be jointly registered and they could carry out the
registration accordingly. In such cases, the father
would obtain automatic parental responsibilities
and rights.

1614

Ministers have asked officials to prepare for
consultation a draft grandparents charter with
proposals for giving wider recognition to the role
played by grandparents. The charter might also
suggest other non-legislative ways in which the
standing and locus of grandparents could be
clarified and strengthened. In addition, it will also
consider how grandparents might have better
access to family mediation and relationship
support.
Furthermore, Alan Finlayson OBE, former
reporter to the children’s panel and honorary
sheriff, has been appointed by the Executive to
help to prepare what has been called a parenting
agreement. In that task he will be supported by a
reference group of key stakeholders who will also
assist with the grandparents charter. The
parenting agreement will contain information,
advice and guidance for separating parents on the
practical issues that they should consider in
relation to their children, such as arrangements for
contact, after-school care and holidays. It will
assist families who are in transition to identify the
issues that require to be addressed with a view to
reducing conflict and protecting children.

Ministers have taken into consideration the need
to ensure that that and other reforms do not
expose mothers and children to domestic violence.
The provisions on matrimonial interdicts
strengthen the protection afforded to victims of
abuse.
Some families in transition work everything out
for themselves, but others need encouragement to
resolve their differences in a conciliatory manner.
The Executive actively and financially supports
family relationship support bodies, which can offer
advice at the onset of difficulties and, through
early intervention, can help couples who want to
make a go of their joint life to do so. Where breakup is inevitable, out-of-court resolution is
preferred. The expertise of mediation services is
extremely valuable.

In addition, and as previously announced by
ministers, the Executive will launch an information
and communication campaign to tell people about
the changes to family law, the non-legislative
measures and sources of additional help and
advice. It emerged from the consultation exercise
that there is widespread ignorance of the existing
law, such as the myth of common-law marriage.
That requires to be addressed.

Ministers believe that the bill offers a
comprehensive and sensible response to the
issues that emerged from the consultation
exercise and stakeholders’ contributions.

The consultation also revealed that there is
some dissatisfaction with court processes
associated with family cases. Family law is only
one of the areas that is dealt with routinely by the
Scottish civil courts. Civil justice is a public service
that has a vital role to play in supporting family
relationships and helping to resolve conflict. The
Executive is clear that all public services should be
firmly focused on the needs of those who use
them and it is keen to hear ideas about how
matters can be improved.

I will now address the matters that ministers
consider are not best served by legislation. The
Executive has listened carefully to the views of
grandparents and step-parents on the issues that
concern them. Grandparents seek an automatic
right of contact with their grandchildren. Stepparents seek a facility to acquire parental
responsibilities and rights by entering into a written
agreement without recourse to court.

The Executive is supporting the Scottish
Consumer Council’s series of civil justice
seminars, chaired by Lord Coulsfield and involving
stakeholders from all parts of the civil justice
system. The seminars are examining civil justice
critically and aiming to identify proposals for
change and development. A report of the seminar
series will appear in the autumn. Ministers will
carefully consider the emerging issues and any
proposals for change that come from the seminar
series as well as from the consultation and debate
around the bill and elsewhere, and they will
assess the best way ahead. Family law court
processes will naturally feature in any detailed
review of court procedures and practices.

Ministers fully appreciate the significant role that
grandparents and step-parents play in the lives of
children. It can hardly be overstated. They can
enhance children’s development and help them to
grow up in a stable and positive environment.
However, the question is whether legislation is
the most efficacious and appropriate medium to
facilitate grandparent and step-parent involvement
in children’s lives. Ministers believe that it would
be more appropriate to address such issues by
pursuing a non-legislative route that would meet
the real concerns of grandparents and stepparents and achieve meaningful results.
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As I said earlier, family law does not exist in a
vacuum, so the Justice Department has taken
steps to ensure a joined-up approach through
consultation with colleagues in the Education and
Development Departments for their respective
interests in family policy and inclusion. Their input
has helped us to identify the cross-cutting
implications of legislation in a multi-stranded area
of law.

shape. As we know, the drafting of bills is an art
rather than a science, but we are optimistic that an
exceedingly good product will emerge at the end
of the day.
The Convener: I am sure that you can bear it in
mind that the committee is concerned that, before
we have even started to consider the bill, you have
advised us that there are omissions that need to
be rectified.

Executive amendments have already been
considered. Ministers will introduce amendments
on private international law and its impact on the
civil partnerships amendment to section 7 of the
Family Law (Scotland) Act 1985, and it will make
provision to take account of the Pensions Act
2004. The Executive will also propose some
amendments to provisions in the bill.

Carol Duncan: As I said, the amendments will
be technical. They do not represent a change in
policy: the underpinning policies remain the same.
The Convener: Can you indicate what the
amendments are about? For example, you
mentioned civil partnerships: is that one of the
matters on which you will introduce amendments?

Ministers believe that the bill strikes a
reasonable balance between state involvement in
the lives of families and the protection of those
most vulnerable to less favourable outcomes. The
package of legislative and non-legislative
measures acknowledges and addresses the
development of family law in Scotland. In
conclusion, ministers look forward to a serious,
well-tempered and open debate on and scrutiny of
the bill during its progress through Parliament.

Carol Duncan: I will pass that question to Kirsty
Finlay, from the office of the solicitor to the
Scottish Executive.
Kirsty Finlay (Scottish Executive Legal and
Parliamentary Services): When we drafted the
bill we did not know when the Civil Partnership Act
2004 would be commenced. Therefore, any
references to civil partners in the Family Law
(Scotland) Bill would have hung in the air until the
commencement of the 2004 act. To the best of my
knowledge at that point in time, it could have been
well into 2006 before the 2004 act was fully
commenced. Therefore, we had to draft the bill to
make the minimum number of references to civil
partners. That was not ideal, but it was felt to be
the best approach, given the anomaly in timing
that we expected there to be between the
commencement of our legislation and that of the
Civil Partnership Act 2004.

10:30
The Convener: Thank you. Your voice held out
remarkably well.
Carol Duncan: It is early days.
The Convener: I know. There is still a way to
go.
I would like to clarify what you said about
Executive amendments. Do you already know that
you intend to amend the bill?

The position now is that the Civil Partnership Act
2004 will be fully commenced by 5 December
2005, so we want to amend our legislation to take
account of the fact that that act will come into force
earlier than we had anticipated. We hope to have
a more cohesive piece of legislation that ties in
more neatly with the Civil Partnership Act 2004
than would previously have been possible.

Carol Duncan: Yes. However, there will be no
sea change in policy: the amendments will be
about technical matters that have arisen. We have
spent a considerable time speaking to key
stakeholders, in particular family law practitioners.
They have pointed out that they think that certain
sections are not quite right and do not address the
legal problems that are out there, so that is why
we are speaking to them.

The Convener: Thank you very much.
Margaret Mitchell (Central Scotland) (Con):
Good morning. I will explore the issues around the
provisions that relate to divorce. Some countries
have a no-fault approach to divorce but Scotland
has traditionally had a joint approach, which is
fault and no-fault based. What is the thinking
behind maintaining that approach, especially in the
light of your comments that very strongly
recommended trying, wherever possible, to have a
non-adversarial approach to divorce?

The Convener: Given the widespread
consultation and the delay in publishing the bill,
should that sort of thing not have been caught
before the bill was published?
Carol Duncan: With the best will in the world,
one would have hoped that that would have been
the case
The Convener: Did you run out of time?

Carol Duncan: We wanted to strike a balance
on divorce and we were guided by the
recommendations made by the Scottish Law

Carol Duncan: The matters will be addressed.
The bill was presented to the Parliament in good
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Commission. As Margaret Mitchell is probably
aware, the Scottish Parliament information centre
has prepared briefing papers on divorce, which
include a comprehensive analysis of different
divorce law systems in different countries. You are
right to say that some countries have clearly gone
for the no-fault system. From the research that my
colleagues and I are aware of, the mixed system
seems to be the internationally prevalent divorce
regime—if I can call it that. The reason why
ministers opted to retain the mixed system is
because they wanted to take a pragmatic
approach to present trends in society. Plainly,
ministers want to reduce the amount of acrimony
and recrimination that often ensues when a
marriage breaks down.

1618

about is a legal document that the parties sign in
front of a solicitor and present to the court. In
cases that do not involve children, the situation
that you are positing would not make an awful lot
of difference. I hope that that answers the
question.
Margaret Mitchell: It answers it, but I do not
necessarily agree with what you said. A joint
petition would be an eminently sensible way
forward, whether or not children were involved.
The process does not have to be unduly technical
and it could be simplified and made less
adversarial by a joint petition. The parties have
consented to the divorce; why do anything that
has the potential to cause problems?
Under the new provisions it will be possible to
get a divorce within a year. How practical is that,
given court waiting lists?

If I may, I will refer to some statistics on the
subject. The SPICe paper bears out the fact that
82 per cent of divorces in Scotland are based on
the no-fault ground. With consent, no-fault divorce
can be obtained after a two-year separation or,
without consent, after a five-year separation. The
other 18 per cent of divorces are based on what
we call the fault grounds, which are adultery,
unreasonable behaviour and desertion.

Carol Duncan: The Scottish Court Service has
been consulted throughout the process. It is well
aware of the provisions and of the tie-in with the
financial
memorandum—the
member
will
doubtless have read it—which sets out how the
changes in divorce law will impact on the courts.
The financial memorandum sets out that the
Scottish court service will make provision for the
changes in the legislation.

The Executive must steer a difficult course. It
has weighed up the arguments on either side and
has decided that no-fault divorce is to be
preferred. That said, I am sure that we can all
envisage a situation in which a marriage has
broken down because of intolerable behaviour.
The question is whether the victim in that
relationship should be forced to remain married to
an abusive partner. Obviously, the Executive has
taken on board the submissions that were made
by religious bodies. I believe that adultery is a
major factor for those bodies.

Margaret Mitchell: Are you confident that
divorce within a year is achievable?
Carol Duncan: I do not think that I am in a
position to answer that. The issue is very much
one for the Scottish Court Service; all I can say is
that it is alive to the changes and will have to
make the appropriate recruitment of extra staff, or
whatever.
Margaret Mitchell: I thought that it would be
useful to get on record the thinking behind section
14, particularly in relation to using the date of
separation or that of decree for the valuation of
matrimonial property.

We have compared the different regimes that
are out there and we have looked at the needs of
Scottish society. On balance, we believe that the
mixed system is the correct way to proceed. I
appreciate that the proposal is not radical;
however, we think that it is sensible and
pragmatic.

Carol Duncan: Without being overly technical, I
should say that section 14 addresses the decision
in the case of Wallis v Wallis. The current legal
position is that the crucial date for triggering the
valuation of matrimonial property is the relevant
date, which in most circumstances is the date of
separation.

Margaret Mitchell: It is helpful to tease out the
issues and see the thinking behind the bill. I can
see the logic in what you say.
I will move on to cases where there is a consentbased divorce. Under the provisions of the bill, it is
still necessary for one party to sue the other. Was
consideration given to provision for a joint petition?

Family law practitioners do not completely agree
on this matter. Although some solicitors believe
that this is not a problem that requires to be
addressed, others believe that it is. The point is
that, when parties separate one person moves out
of the matrimonial home—for example, the
husband moves out while the wife remains there.
Part of the divorce settlement involves transferring
the value of the matrimonial home, and taking that
value as at the date of separation does not allow

Carol Duncan: It is difficult to know whether that
would manifestly change the end product that
would be achieved, which is the divorce. If no
children are involved, the pro-forma form that is
presently used for two-year and five-year divorces
would be used. Notwithstanding the nomenclature
of pursuer and defender, all that we are talking
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for any increase in the property’s value over the
intervening period. That applies not only to
matrimonial heritage but to pensions, especially in
cases that involve husbands or wives who are
police officers or are in the army. Their pensions
can fluctuate from one day to the next, depending
on whether they are coming up to their 30 years’
service. I use that as an example.

rights agreement form with the mother, if she so
agrees, and to register it in the books of council
and session. One would assume that the mother
would agree if she were willing to re-register the
birth.
Mr McFee: Yes, but that option is already
available. For fathers who are in that position,
there is no change. Those fathers will not
automatically have parental responsibilities and
rights conferred on them, unlike individuals who
were not registered initially, but who subsequently
become registered. There is inequity there.

In section 14, we seek to give the sheriff or the
Court of Session—it will tend to be the sheriff in
this matter—the discretion to consider any
increase in value of the matrimonial property in the
ensuing period and to decide what is fair and
reasonable. Nevertheless, we are preserving the
relevant date. We are not 100 per cent sure that
we have got the matter right and a working group
that will include family law practitioners, solicitors,
the Scottish Law Commission and officials will be
set up to tease out these issues.

Carol Duncan said that there was nothing to
prevent re-registration of a birth. I presume that
she was talking about cases in which the father
was not registered in the first instance.
Moira Wilson: Correct.

Margaret Mitchell: That is helpful. It is clear that
there is an issue to address but, as you have said,
there is a lot behind it.

10:45
Mr McFee: The possibility of re-registration does
not also apply to fathers who were registered in
the first instance.

Carol Duncan: It is an exceedingly complex
matter.
Margaret Mitchell: Absolutely. I am pleased
that you are addressing it and even more pleased
that you are setting up this working group to
consider it in more detail.

Moira Wilson: No. I agree that, in that regard,
there is a slight anomaly. It is a fact that parents
can choose to re-register a birth, but that reregistration can be done only with the mother’s full
consent.

Mr Bruce McFee (West of Scotland) (SNP):
Section 17 of the bill deals with parental
responsibilities and rights of unmarried—

Mr McFee: Yes, but a birth cannot be reregistered, even with the full consent of the
mother, if the father is already registered.

Carol Duncan: My colleague Moira Wilson will
answer those questions.

Moira Wilson: No, but in those circumstances
the mother and father could sign an agreement
form that would have the same effect.

Mr McFee: That is okay—you should save your
voice.

Mr McFee: That is the present situation.
Moira Wilson: That is right.

The bill’s pretty broad definition of joint
registration includes potential joint registration of a
birth or amendment to the registration of, for
example, a child who is born before the legislation
is enacted and whose father is not declared on the
birth certificate. The father will be able to register
his name on the certificate thereafter. Are you
happy that, after the legislation comes into force,
amending the registration will confer new parental
responsibilities and rights on someone who, for
whatever reason, did not wish to be registered—
indeed, perhaps the mother did not want him to be
registered—but an unmarried person who is
registered as the father of the child at the time of
birth before the legislation comes into force will not
have the same responsibilities and rights?

Mr McFee: That is one side of the issue. There
is an argument that section 17 is not retrospective.
Are you happy that your proposals will conform to
the United Nations Convention on the Rights of
the Child and the European convention on human
rights, given that—in effect—they discriminate
against certain fathers?
Moira Wilson: We have received assurances
on the balancing act that we have tried to perform
in relation to the rights of the father and the rights
of the mother. The judgment that was made was
that it would be inequitable to go back and change
the legal relationship when a birth had been
registered in a particular way with a particular legal
consequence, because to do so would leave a
mother in a situation in which she would have to
go to the courts to reinstate the status quo. Given
that the father will not find himself in different
circumstances, in that remedies will continue to be
open to him—in the form of parental agreements

Moira Wilson (Scottish Executive Justice
Department): You have pointed out a potential
anomaly. However, the number of re-registrations
in such circumstances is likely to be small. The
remedy is for the father who is named on the birth
certificate to sign a parental responsibilities and
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or recourse to the courts—the advice that we have
received is that section 17 is fine.

1622

Moira Wilson: Yes.
The Convener: My question is similar to the one
that Bruce McFee asked, but I will put it another
way. Currently, if a mother and father both agree
that the man is the father and decide to register a
birth jointly, do parental responsibilities and rights
for the father flow from that?

Mr McFee: The provisions are not retrospective;
they will give different rights to different fathers at
different times. Are you happy that, in that regard,
they are ECHR compliant? You have explained
why the provisions are not retrospective and I
understand your reasoning, but are you happy that
they meet ECHR requirements not only in so far
as they apply to fathers who were not registered at
the time of the birth and who subsequently
registered, but in so far as they apply to fathers
who might have been registered for 10 years?

Moira Wilson: No—not under the existing law.
The Convener: I have difficulty understanding
the logic of that, given that the mother would have
consented to the father’s being named on the birth
certificate. That means in effect that a mother
could deny parental responsibilities and rights to a
man whom the law recognises as being the father.

Moira Wilson: We are happy in that there are
remedies that will remain available to such fathers.
It is a question of balancing the rights of the
parties concerned. The judgment that was made
was that retrospection would not be appropriate.

Moira Wilson: That is the current situation,
which is as decided by the Children (Scotland) Act
1995. That decision is now being reviewed and if
the bill is enacted the position will be reversed.

Mr McFee: I want to probe the Executive’s
thinking behind why the bill will limit conferral of
responsibilities and rights to fathers who register.
In other words, even after the bill comes into force,
if the father is not registered, he will not have
responsibilities and rights. Why was that decision
taken? Under current legislation, if a father can
establish by another means that he is the parent,
he would be entitled to the responsibilities as
opposed to the rights. Why was it decided not to
extend responsibilities and rights to fathers in such
situations? I can see immediately that one would
not want to do that in a case that had involved
rape. Was there anything else behind it?

The Convener: I thought that you said that the
provision would not apply retrospectively.
Moira Wilson: Sorry—I meant that the position
would be reversed for future circumstances.
The Convener: I am having difficulty
understanding the logic behind not allowing the
provision to apply retrospectively. If a mother and
father are not in dispute about who is the father,
how can the law deny a father the rights that flow
from recognition that he is the father?
Moira Wilson: A mother would have made the
decision to put both names on the birth certificate
in the knowledge of the legal consequences. It
would be wrong to change that consequence
retrospectively.

Moira Wilson: The thinking behind it was that it
would be inappropriate to confer parental
responsibilities and rights on all fathers in
situations in which it was clear that the mother had
not agreed to that. You cite the example of a case
involving rape; the same argument would apply to
a very casual relationship. The balancing factor
was that ministers were looking for a sign of the
father’s commitment to the relationship, which
would be provided by joint registration of the birth.

The Convener: Are you suggesting that if the
mother had known that the consequence would be
different—
Moira Wilson: She might have made a different
decision.
The Convener: Right. However, the bill would
allow a mother to deny a father the rights that he
wants by refusing to consent and by forcing the
father to go to court, with all the costs that that
would entail. I am not arguing in favour of a
position, but I am trying to understand what the bill
would do.

Mr McFee: Would that situation differ clearly
from the situation within marriage?
Moira Wilson: Yes.
The Convener: Currently, can an unmarried
father put his name on the birth certificate without
the mother’s consent?

Moira Wilson: The bill would retain the status
quo in that the legal effects of the decision that
parents made at the time of the birth will remain. If
the parents together wanted to change the legal
effects of their decision, they would have recourse
to a parental responsibilities and rights agreement.

Moira Wilson: No. There must be joint consent.
Two declarations are required, depending on
whether the mother or the father registers the
birth, but there must be a statutory statement by
both parents before both names can be included
on the birth certificate.

The Convener: Is there unfairness in that even
when there was no dispute about a man’s being
the father, he would not have the same rights as a
married father or, indeed, the mother?

The Convener: The law as it stands requires
consent.
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Moira Wilson: There might be no dispute that
the man was the father and had registered the
birth jointly with the mother. However the mother
would have made the decision to register the birth
jointly in the knowledge of the legal
consequences. It is considered wrong to change
legal consequences retrospectively.

Kirsty Finlay: The matter has been given much
consideration. The decision was taken not to make
retrospective
the
conferral
of
parental
responsibilities and rights as a result of registering
both parents.
Mr McFee: Will you repeat that?
Kirsty Finlay: The decision has been taken that
if a mother and father are already registered, the
situation will remain as it is. The decision was
taken not to make the change in the legislation
retrospective.

The Convener: Would the bill therefore—rightly
or wrongly—recognise a mother’s right to deny a
father parental rights?
Moira Wilson: It is unusual for legislation to
apply retrospectively. Kirsty Finlay will probably
talk generally about that.

Mr McFee: I understand that the decision was
taken before the bill was written. I am trying to
establish why it was taken. For re-registration of
any description to take place, the mother and the
father must both consent.

Mr McFee: Before she does so, I suggest that
the bill’s provisions on the division of matrimonial
assets would do exactly that and that they will
apply retrospectively. People who entered
marriage contracts that had certain legal
consequences would face different circumstances
after separation or divorce. I am having difficulty
with the logic of your argument. You say that we
cannot suddenly change the legal consequences
of a father’s decision to register a birth if he was
signing up to one set of legal consequences when
he did so. However, the bill will change the legal
consequences of divorce. The logic seems to have
been selectively applied.

Kirsty Finlay: We are not talking about a reregistration; we are saying that if a man has not
already registered as a child’s father, he can—as
he can now—register as the child’s father with the
mother’s consent. That will continue to be the
case. If the bill is passed and the change to
legislation is accepted, the consequence of a
man’s registering as a child’s father, with the
mother’s consent, will be that he has parental
responsibilities and rights in respect of that child.

Kirsty Finlay: As a general rule, Scottish
ministers do not favour retrospection. The law
should be clear, precise and predictable. We are
talking about situations in which parents have
registered the birth of their child in the full
knowledge that registering the birth and naming
the father on the birth certificate do not confer
responsibilities and rights. At that time, parents are
advised that in order to have responsibilities and
rights, an agreement must be entered into.

Mr McFee: I understand the proposal; I am
trying to understand the rationale behind it. I am
concerned that a father who has registered and
who very likely wanted parental rights that he does
not have and will not have if the bill is passed—he
will have the responsibilities, but not the rights—
will, in effect, be penalised by wishing or looking
as if he wishes to take on the responsibility early.
It might be argued that somebody who did not
want, or whom the mother did not want, to take on
that responsibility could assume it simply by
registering.

Mr McFee: If I am being asked to accept that
argument, why should we prevent unmarried
mothers and fathers of children who were born
before the bill was passed from simply reregistering—although the father is already
registered—which would confer the rights on the
father without his having to go through all the
problems of establishing rights by other means?

The Convener: It is fair to say that Kirsty Finlay
has given us an answer about the rationale. We
understand that the Scottish ministers do not like
retrospection and that there will be consequences
for a mother who signs up to something if we
make that retrospective change. Whether there
are loopholes in that is mainly what Mr McFee
wants to pursue.

Kirsty Finlay: The option of re-registering is not
open to parents, because the facts and
circumstances of the birth are the same. That
would involve changing a legal document and that
is not what we are doing.

Mr McFee: Absolutely. That brings me round to
the question of why a simplified provision could
not be made that would confer parental
responsibilities and rights on fathers when
unmarried parents had previously declared the
father as being the father.

Mr McFee: I say with respect that it would not
involve changing a legal document: the document
would say the same thing. To register a father who
had not registered in the first place would change
the document. What I suggest is to record exactly
the same thing—it is the other way round.
However,
my
suggestion
would
confer
responsibilities and rights on the father, if that
were possible.
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Moira Wilson: The simplified procedure in those
circumstances already exists in that the parents
can sign an agreement between them—they both
have to sign it. The re-registration that Mr McFee
suggests would require the consent of both
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parents. There is already a simplified procedure
for parents who agree that both parents should
have parental responsibilities and rights—
regardless of whether the father is already named
on the birth certificate—which is to sign and lodge
a parental responsibilities and rights agreement.
That simple administrative procedure exists and
will continue to exist. Scottish ministers have
signalled that they want to promote the use of
such agreements for families who find themselves
in the circumstances that we have outlined,
because promoting the involvement of fathers in
their children’s lives is a key plank of the bill.

1626

welfare hearing or when a social worker is
involved. Across the whole professional arena the
charter will consider the relationship between the
wider family and the professionals and how to
improve matters.
Mr McFee: Is that modelled partly on the
Australian system?
Moira Wilson: It is too early to say precisely
what it is modelled on. The work has started and
the desired outcome is clear; it is to make life
better. It is too early to say precisely what journey
the group will go on to get there and precisely
what the charter will look like, but it will cover all
aspects of a family’s interrelationships with
professional bodies. It will also cover access to
mediation for grandparents and grandchildren and
the fairly wide spectrum of contact that families
have.

11:00
Mr McFee: We might want to consider just how
simple that procedure is.
I turn to a slightly different subject. I am not
advocating either side of the argument on this, but
what was the rationale behind the Executive’s
resisting the pressure to give grandparents
statutory rights? Perhaps you could explain the
purpose of the grandparents charter and answer
the question that I am sure we will all be asked: is
that not just a sop to a lobby group?

Mr McFee: How would any agreements–I will
not say “orders”—be enforced, if indeed they could
be enforced and if that is the intention?
Moira Wilson: There will be no legal connection
with the grandparents charter, so there will be no
legal sanction through that. There will be no legal
enforcement. The approach is about encouraging
and supporting families to recognise what is
important to children, and to ensure that they
address the issues.

Carol Duncan: As you will probably appreciate,
we have divvied up our portfolio so it might be my
lucky day.

The Convener: I will ask a couple of questions
on the controversial issue of granting access rights
to grandparents. My initial feeling is that the
Executive has got its approach right and that it has
handled the matter sensitively. However, I am
concerned about decisions of the courts. If the
guiding principle is the welfare of the child and we
always go back to that, why would decisions be
made that could exclude grandparents? Is the
problem the courts or access to the courts
because the costs of pursuing such matters are
exorbitant?

Moira Wilson: On the first point, ministers
signalled at the outset that they did not consider
that to grant grandparents a legal right of contact
would be an appropriate legislative measure. The
most important principle of the Children (Scotland)
Act 1995 is that the welfare of the child is
paramount. To give adults automatic rights of
contact would not be appropriate. That said,
ministers have been sympathetic and have been
working with the Grandparents Apart self-help
group. Non-legislative measures need to be taken
to address the real issues that affect grandparents
and grandchildren, of which the grandparents
charter is part. To complement that, we have to
consider
parenting
agreements—there
is
crossover between the two pieces of work.

Moira Wilson: Access to the courts is possibly a
problem, because it is costly. However, the basic
problem is in supporting family relationships that
have broken down. Recourse to the courts is not
necessarily the best route for solving such
problems. We have only anecdotal evidence from
grandparents, but they tell us that when they go to
the courts, they have difficulties in having their role
recognised. That is one of the matters that the
steering group will have to consider and on which
it will have to do more work.

This is all about what is in the best interests of
children, the people who are important to the
children and how to ensure that those people
continue to have appropriate roles in children’s
lives. A steering group is supporting both of those
developing pieces of work, which includes
representatives of Grandparents Apart and other
interested stakeholders. It is early days. We see
the grandparents charter as exploring a range of
issues to do with times when families are in
contact with professionals and with one another.
The charter will cover the roles and responsibilities
of grandparents and the professional reaction to
the grandparents’ role—for example at a children’s

The Convener: If, even before we come to talk
about a steering group, you have decided that
grandparents will not be given rights, you must
have based that decision on research. Does that
research show that, if relationships are difficult, the
courts are likely to exclude grandparents? Why do
they not grant access rights under the principle of
the welfare of the child?
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Moira Wilson: That would be an individual
decision for an individual case. There will be some
situations in which that will be an appropriate
decision to make.

mediation service is already opening the door
wider to grandparents in response to some of the
stories that it is hearing. A clear part of the
steering group’s remit will be to consider the role
of mediation in supporting families in those
circumstances.

The Convener: What do the trends show? Do
the
courts
generally
grant
access
to
grandparents?

The Convener: When is the group likely to
report?

Moira Wilson: Court statistics do not allow us to
examine that level of detail.

Moira Wilson: Its timetable is not fixed exactly.
Its work will go alongside consideration of the bill,
but it will work reasonably openly and publicly and
will consult along the way, so interim reports or
documents will be issued over the next few
months. We hope that the work will be completed
by the early part of next year.

The Convener: I would have thought that it
would be important to have that information so that
we know whether we have done the right thing. My
concern is that the welfare of the child—which is
the right principle—is perhaps not being applied in
the first place. If it was, the courts would overlook
the fact that the relationship between the adults
had broken down and would grant access by
grandparents, unless there was a problem in
respect of the grandparents that meant that such
access would not be in the child’s best interests.
Will we not know what the statistics show until the
working group reports?

The Convener: We will not necessarily see the
outcome of the report before the passage of the
bill.
Moira Wilson: By “the outcome of the report”,
do you mean the final grandparents charter as it
will emerge at the other end?
The Convener: I think you said that Alan
Finlayson was considering a range of issues,
including the grandparents charter and the
parenting agreement.

Moira Wilson: At present, the court statistics
would not allow us to get that level of detail.
The Convener: Do you have an instinct about
what the courts are doing? Do you have any idea?
Do the courts tend not to grant access if there is a
breakdown in the relationship?

Moira Wilson: Alan Finlayson is the author of
the parenting agreement. The Executive is doing
the grandparents charter in house, but both are
being done with the support of the steering group.

Moira Wilson: I do not have a detailed answer
to that question, I am afraid. The courts also work
on the principle that no order will be made unless
it is in the child’s best interests. We have to accept
that there are circumstances in which no order is
made at all.

The Convener: The steering group is not likely
to report before the end of the passage of the bill.
Moira Wilson: The group is likely to bring out a
draft version of the charter quite early for
consultation, but final consideration is likely to take
a bit longer. However, documents will emerge over
the next few months.

The Convener: Perhaps we should ask what
the welfare of the child means and challenge the
system to think more about what that means. I
appreciate that it is probably more appropriate for
the minister to respond to that.

The Convener: The committee will need to
press for an answer on that timetable. It would be
impossible for us to take a view on the provisions
in question until we have seen how the working
group’s reports are shaping up.

Moira Wilson: I think that you are right that Mr
Henry would prefer to respond to that.

Moira Wilson: We can get back to you on a
timetable.

The Convener: I gave you a get-out clause.

Mr Jamie Stone (Caithness, Sutherland and
Easter Ross) (LD): Good morning. As a former
member of the Holyrood progress group I
apologise for the noises off stage. Doubtless we
shall know more after tomorrow’s documentary.

Mrs Mary Mulligan (Linlithgow) (Lab): You
said that the courts might not be the best way to
resolve breakdowns in family relationships, partly
because of people’s ability to access them. Is
there a role for family mediation services? Does
that happen at the moment and might that be
addressed through the steering group?

I turn to the definition of cohabitant in section 18.
I am sure that all of us support what the section is
trying to achieve. We have all heard tragic stories
in which cohabitants have lost out. Why is there a
requirement for same-sex cohabitants to live
together

Moira Wilson: Yes.
Mrs Mulligan: Yes, it happens at the moment or
yes, it will happen?

“as if they were husband and wife”,

Moira Wilson: Yes, it happens at the moment
but perhaps not as much as it should. The family
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rather than as if they were civil partners?
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Kirsty Finlay: When we were drafting the bill,
we were unaware of when the Civil Partnership
Act 2004 would come into force. We did not want
to be in a position whereby any reference in the
bill to civil partners—for example, a reference to a
same-sex couple living together as if they were
civil partners—would be unable to come into force
until the provisions in the Civil Partnership Act
2004, creating civil partnerships, had come into
force. At that point, we thought that that could
have been as much as a year after the provisions
of the Family Law (Scotland) Bill had come into
force. Therefore, to avoid same-sex cohabiting
couples being unfairly disadvantaged, we felt it
appropriate to refer to them in the manner that you
mentioned. Now that we are aware that the Civil
Partnership Act 2004 will come into force
considerably earlier than we had anticipated, we
would
consider
making
some
technical
amendments at stage 2 to tie in the definitions so
that there is a more uniform approach to same-sex
couples between the Family Law (Scotland) Bill
and the Civil Partnership Act 2004.

1630

Moira Wilson: Impediments to what? I am
sorry, but I am not quite clear what you are saying.
Mr Stone: Impediments to a cohabitant who
wishes to claim.
Moira Wilson: We hope that, over time, case
law will develop that makes it clear what kind of
cohabitation comes into the ambit of the provision
and what kind of judgments are being made. We
hope that, in time, cohabitants will be able to make
agreements between them based on that without
having recourse to court. Also, cohabitants should
in time be able to see quite clearly what kind of
cohabitation meets the definition.
Mr Stone: The trouble is that it will take some
time for case law to be compiled or put together in
a dossier.
Moira Wilson: Yes, but the early message from
the definition is that short-term, uncommitted and
more casual cohabitation is excluded from the
definition and that longer-term, more committed
relationships are included. That is clear from the
outset.

Mr Stone: So you might well revisit the definition
at stage 2.

Mr Stone: Do you think that the approach that
you suggest will mean that the people who claim
early—before the case law is established—will be
disadvantaged because they will probably have to
go to court and pay for solicitors?

Kirsty Finlay: Yes.
Mr Stone: As far as I am concerned, the
language may carry a rather unfortunate
weighting. I take it that you, as civil servants,
appreciate that.

Kirsty Finlay: Part of the difficulty is that it is
virtually impossible to outline a hard-and-fast set
of rules on people’s relationships and what will
constitute a cohabiting couple and what will not.
We have tried to create a set of facts and
circumstances that can be taken into account
when, at the end of a relationship, a couple want
to go to court to apply for the rights.

Kirsty Finlay: Yes.
Mr Stone: The list of relevant factors in the
definition of cohabitant is exhaustive, whereas in
Australia it is inclusive. Why is that? What are the
merits of doing it that way round?
11:15
Moira Wilson: The definitions are those that the
court should take into account when defining
whether a couple are or were part of a legally
relevant cohabitation. The policy intention is that
the provision should be for couples who are in an
intimate, long-lasting and committed relationship.
The combination of the definition of what a couple
is and the other factors will ensure that the legally
relevant cohabitations will be recognised. The
effect will be that the provision will not be
appropriate
for
short-term,
temporary
relationships.

As my colleague said, we know that it will take
some time for the case law to develop. However,
we are not of the view that anyone would be
seriously disadvantaged by that. We have tried to
make the law as clear as possible in relation to the
sort of things that would be considered.

Mr Stone: The proposal is not to lay down
definite rules on which cohabitants will qualify
under the new scheme. Could not the trouble and
expense of the court process and action on each
occasion effectively put off cohabitants who wish
to claim? Might the rather daunting prospect put
them off completely? I accept that that is not the
intention, but do you accept that impediments
could be created?

Moira Wilson: As far as the division of assets is
concerned, the presumptions are rebuttable. Proof
of ownership would be sufficient and the
provisions would come into play only in a case in
which there was a dispute about ownership.

Mrs Mulligan: Sections 19 to 22 deal with new
rights in relation to cohabiting. Is there any way in
which a cohabiting couple could deliberately
choose to avoid court interference in the division
of assets, as I am led to believe is the case in
Australia?

Mrs Mulligan: In answer to Jamie Stone’s
question, you said that the bill aims to reflect the
different circumstances that can arise in different
cases. If people make a positive choice to cohabit
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rather than to go down the marriage route, should
they not have some way of being able to avoid
being in the circumstance in which their assets are
divided?

cohabitants who separate rather than the rulesbased approach that is used in the divorce of
married couples?
Moira Wilson: The decision was connected with
the need to balance the protection of the
vulnerable with the protection of people’s rights to
live outwith such legal constraints if they so desire.
That was the judgment call that had to be made.
To protect the vulnerable, we considered
situations in which somebody who was
economically disadvantaged as a result of the
relationship should be entitled to some
recompense, as it were, rather than to an absolute
claim for aliment or for any on-going responsibility
resulting from the relationship.

Moira Wilson: There are two things. If a couple
want to maintain separate absolute ownership of
their properties, there would be no question of
their property being divided up because proof of
ownership would be sufficient to establish
ownership of the property. It would be perfectly
feasible for cohabitants to make contracts with
each other about what should happen to their
properties.
Given that the court would have the discretion to
intervene only if no will was left, the cohabitants
could make a will and decide for themselves how
they wanted their property to be divided. The only
circumstance in which that would not apply would
be where the vulnerable party needed to be
protected from economic disadvantage. That is
only right and proper.

Mrs Mulligan: Finally—if you give me a lawyer’s
answer to this question, I am in real trouble—how
well does the discretionary financial provision on
intesty—
Mr McFee: Intestacy is the word.
Mrs Mulligan: Yes, that is the word.

Mrs Mulligan: I appreciate that the provision is
about protecting the vulnerable. Indeed, I would
have some concerns if an opt-out were available
that would leave people vulnerable, but that is an
issue that needs to be explored.

How well does the discretionary financial
provision on intestacy sit alongside the absolute
rules of Scottish intestate succession?
Kirsty Finlay: We are satisfied that we have
considered the current law. The bill is drafted to sit
alongside the provisions of the Succession
(Scotland) Act 1964.

I have a specific question about section 21. If an
individual is married but separated and living with
someone else, whose financial claim would take
precedence?

Mrs Mulligan: So you are happy with the way in
which the bill is drafted.

Moira Wilson: In what circumstances?

Kirsty Finlay: Yes, although minor technical
amendments may be required at a later stage. We
have done our best to ensure that the bill sits
alongside the existing law on succession in
Scotland.

Mrs Mulligan: If an individual was in
circumstances in which they were married but
separated and, in being separated, were living
with someone else, who would have first claim?
Kirsty Finlay: I do not know that we can simplify
matters like that. It would depend entirely on the
facts and circumstances of the case. I apologise
for giving such a terrible lawyer’s answer—

Moira Wilson: We have done what needs to be
done at this stage to address the harshest
outcomes, in the knowledge that the Scottish Law
Commission is embarking on a complete review of
succession. We have not tried to address all the
succession issues that relate to cohabitation—we
have gone for the existing measures that have the
harshest outcomes and parked the rest, which will
be considered in the wider review of succession
law.

Mr McFee: It is a typical lawyer’s answer.
Kirsty Finlay: Yes, but that is the situation. It
would depend on how long the parties had been
involved with each other. If, after being married for
six weeks, one of the couple had gone off and
lived with someone else for 14 years, obviously
the financial interdependence of that 14-year
relationship would be much stronger than that of
the marriage. As I said, the court would have to
take into account the facts and circumstances of
the case in coming to any decision.
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Mrs Mulligan: That is interesting. Is there a
timescale for the Scottish Law Commission’s
review?

Mrs Mulligan: That was not quite a lawyer’s
answer, because you gave some helpful
information about what the circumstances might
be.

Moira Wilson: The review was announced
recently as part of the commission’s current
programme. As far as I am aware, it is one of the
commission’s medium-term projects, which I think
means that it will take two or three years. I do not
know the exact answer, but I could find out.

Why has the Executive chosen to go down the
route of discretionary financial provision for

Mr Stone: I have a supplementary question. As
I am new to the committee, I am allowed a daft-
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laddie question—only the one, though. Given what
you said about case law and not taking a rulesbased approach to cohabitants’ rights, have you
chosen that approach because, in essence, we
are in new territory with cohabitants and
cohabitants’ rights? Is that why you are taking an
open, suck-it-and-see approach?

1634

11:30
Mr McFee: On the face of it, that answers my
question. I can understand that the surviving
cohabitant should not come out better off than the
surviving spouse, but I am asking whether
anything undermines the position of the surviving
spouse as it is now. In other words, are new rights
given to the cohabiting partner that are to the
detriment of the spouse?

Moira Wilson: We are certainly in new territory.
With the definitions and the details in the bill, we
have attempted to give a clear description of the
intention. It is difficult to see how much more can
be done at this stage.

Carol Duncan: No, because there is already a
succession framework whereby a surviving
spouse has legal rights—prior rights. I will not bore
you with the details of that framework, but there is
a clear succession regime. We should bear in
mind that section 22 refers to the net intestate
estate: the Government has been paid its tax
money, any legal and prior rights have been
satisfied and this is the net amount. That indicates
clearly that the surviving spouse cannot be
prejudiced.

Mr Stone: Might the bill have to be revisited at a
future date if we find that we have to tighten it up?
Moira Wilson: In what regard?
Mr Stone: The bill uses fairly loose definitions. I
understand the reason for that—we are in
uncharted territory. The intention is described in
the bill, but if the substance of the bill is not as
finely tuned as you would like it to be, might we
have to revisit it in the future to amend it, which
might be unfortunate?

Mr McFee: Okay. Is that the situation in other
sections of the bill?
Carol Duncan: Kirsty Finlay will keep me right.
Section 22 is the only one that deals with
succession matters on death: the rest are all living
provisions.

Kirsty Finlay: It is impossible to say at this
stage whether we would need to revisit something
in the future.
Carol Duncan: We have tried to make the bill
as permissive as possible. If we tried to set out
every single factor, there would inevitably be a
lacuna and people would fall through. The bill tells
the courts what factors they may take into
consideration, but they are not persuasive or
restrictive and it is up to the courts to decide,
based on the facts and circumstances, what is just
and equitable if there is to be a division of
property.

Mr McFee: If a cohabitation breaks up, does
anything affect the rights? For example, a chap
may have left his wife: they are not divorced, but
they are separated. He lives with somebody else
and then separates from them. Does anything in
that situation affect the existing rights of the
spouse?
Moira Wilson: No. Section 19 is about the
goods that have been acquired during the
cohabitation; it is about the goods that could be in
dispute between the couple who have been living
together, not goods that were part of the marriage.

Mr McFee: I want to return to the scenario that
Mary Mulligan posed in which two married people
are separated but not yet divorced, so a contract is
still there. One individual—let us make the villain
the man—is with another individual in an
adulterous situation in what was previously the
marital home. The chap then dies. I heard your
non-lawyer’s lawyer’s answer, which was that the
matter would be for the court, but, of course, all
the issues that we are considering are a matter for
the court. I want to change tack and turn the
question round. Is there anything in the bill that
would undermine the position of the surviving
spouse or the children from the marriage?

Mr McFee: What if both cohabitants were
paying the mortgage that exists on the house, to
which the spouse would presumably have a
claim?
Moira Wilson: The—I was going to say the
matrimonial home, but it would not be a
matrimonial home.
Mr McFee: It was.
Moira Wilson: The property that the cohabitants
live in is excluded from the provisions. The
provisions in section 19 would not impact on a
home, because the section relates to household
goods. Property law would take care of any claim
that was to be made on a home, if there was such
a thing.

Carol Duncan: We have been aware of such
situations and have taken every possible step to
ensure that a surviving cohabitant cannot be better
placed than a surviving spouse. Does that answer
your question?

Mr McFee: The committee might want to revisit
that matter to ensure that it is satisfied that that is
the situation.
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Margaret Mitchell: It would be helpful, to flesh
out the issue around intestacy and cohabitation, if
you could provide an example of how the
discretionary financial provision on intestacy might
work in one situation and how it could equally be
interpreted under the absolute rules of Scottish
intestate succession: in other words, if there is a
sibling, mother or father. That would enable us to
examine the prior rights vis-à-vis the position of
the cohabitant. I presume that the cohabitant falls
under the discretionary rules.

The Convener: That does not mean to say that
the spouse is not affected. If there is no
cohabitant, what was left would be divided again
between the same parties, but if there is a
cohabitant that will not happen.
Carol Duncan: Yes. That is a matter for judicial
discretion. The Court of Session judge or the
sheriff would look at the facts and circumstances.
If there is a surviving spouse and surviving
children, the judge might decide that it is not fair
and equitable to give as much to the cohabitant as
he or she would have given them if there was no
surviving spouse or children. A lot of flexibility is
built into the provisions.

Moira Wilson: Absolutely.
Margaret Mitchell: Could you give us an
example to aid our understanding of the issues
with which you are grappling?

The Convener: Is the policy intention of the bill
to be a safety net for some of the big cases that
have arisen in which there is no marriage but there
are disputes about property and children? Is the
bill an attempt to deal with such cases?

Kirsty Finlay: I wonder whether it might be
better if we write to the committee about the
matter, rather than give a convoluted example.
Carol Duncan: It is difficult to give an example
off the top of our heads, but I am sure that we can
come up with something meaningful.

Carol Duncan: There is empirical evidence that
there are often older couples who have lived
together for years but have not got around—for
want of a better expression—to getting married.
An example would be a traditional, old-fashioned
relationship in which the woman packed in her job,
children were born, she was the primary carer for
the children, the children went away, her partner
was still working and then he suddenly died. If
there was no will, the woman would not get a
penny, even though she had been financially
dependent all her life. There will obviously be
relevant cases of relationships involving younger
people as well, but the bill will certainly be
effective in cases such as the one that I described.

Kirsty Finlay: Can I clarify that you want to
know how the bill would work in practice when
there are siblings?
Carol Duncan: Would you like a worked
example?
Margaret Mitchell: Yes.
The Convener: We have the probably
unenviable task of considering the bill and trying to
incorporate it with existing provisions, whether that
is under the law of succession, gender recognition
or civil partnerships.

The Convener: At the same time, you do not
want to allow the state to regulate relationships. If
that happened, people might make a deliberate
decision not to marry.

Carol Duncan: There is a huge read-across
with the bill, as it impacts on many different areas.
The Convener: One of the examples that you
have given is what happens when everyone has
got their bit from the estate and there is a bit left.
In such a situation, the cohabitant might get their
discretionary portion. There could be quite a lot left
in an estate. The principle is that a surviving
cohabitant should not be in a better position than a
surviving spouse.

Carol Duncan: Correct. We must respect the
decision that many people make nowadays not to
marry, but by the same token they do not inherit
the status and the package that goes with
marriage because they have decided not to opt in
to that.
The Convener: Did you say earlier that it is
possible for cohabitants to strike an agreement on
property?

Carol Duncan: My understanding is that legal
and prior rights take up a fair amount—a third or a
half—of the estate, so it may well be that there is
not a great deal left in the fund.

Carol Duncan: Yes. That can be done under
the law of contract.

The Convener: Usually, if there are children, a
third will be left to them. Eventually, that will be
distributed again and the spouse will get some of
it, but that would not necessarily happen if there
was a cohabitant. However, the principle in the bill
is that the cohabitant should not be better off than
the spouse.

The Convener: Would the courts recognise that
if the matter went to court?
Carol
Duncan:
Yes,
although
such
agreements—as is currently the case for
prenuptial contracts—would be just one of the
factors that the court would take into consideration
in deciding what the parties’ true intent was when
they entered into the relationship.

Carol Duncan: Without a shadow of a doubt,
that is the policy intention.
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The Convener: So a party to the cohabitation
who clearly did not want any obligations arising
from the relationship could not opt out. Ultimately,
the court could still decide, on the principle of
intermittent long-lasting relationships, that they
could not opt out.

1638

Was consideration given not to making wills
compulsory but to persuading an awful lot more
people to make wills? Having a will puts things in
black and white. A woman making a will can
declare that she was living with a man and,
although they decided not to get married, it was
her express wish for a certain part of her estate to
go to him.

Kirsty Finlay: Yes. As we said, the purpose of
this part of the bill is to protect the most vulnerable
people. It seems unfair that a cohabitant in a longlasting relationship can opt out of any
responsibilities that he or she has to their longterm partner. The bill aims to ensure that that does
not happen; that is why it is flexible and gives the
courts discretion to consider all the facts and
circumstances of the case. As Carol Duncan said,
a contract that was entered into some time before
the end of the relationship will be just part of the
package that the court will consider.

Moira Wilson: As part of the information
campaign that will follow the act coming into force,
there will be general encouragement for people to
make wills and to ensure that their wishes are well
known, with all the benefits of doing so being
highlighted. That will apply generally and not just
to cohabitants.
Mr Stone: As part of the bill and in parallel with
it.
Moira Wilson: Yes.

The Convener: Would you agree that the test is
an exceptionally wide one for the courts to adopt
in using their discretion? You have not specified
any guidance as to what an intimate or longlasting relationship is, so it is for the courts to
develop the meaning behind that.

Carol Duncan: The Law Society of Scotland
has intermittent campaigns, including make a will
week, when members of the society go about the
country in caravans and so on. That is all very
laudable, but the message is often not taken on
board.

Kirsty Finlay: The discretion under the bill is
wide. That is based on a decision not to be too
prescriptive. People’s relationships cannot be
prescribed—it is not for the state to determine how
people should live together.

Mr Stone: It is a bit like undertakers’ adverts: it
is not a particularly welcome message to many
people.
Carol Duncan: Quite.

The Convener: The courts are going to have to
decide at some point what a long-lasting
relationship or an intimate relationship is. They will
have to decide whether that refers to people who
live together or to people who live apart but who
might still have an intimate relationship. The courts
will have to make those determinations. I accept
that we cannot prescribe people’s relationships,
but it must be acknowledged that the courts will
have an exceptionally wide discretion.

The Convener: That is a good issue for us to
pursue.
We have some final questions on what are
possibly less controversial issues.
Mr Stone: As you will be aware, many of us
have had letters from the Scottish Council of
Jewish Communities. The council is saying that its
concerns were covered in “Improving Scottish
Family Law” in 1999 and in “Parents and Children”
in 2000 but are not covered now. I refer to the
issue of the civil divorce followed by the release of
the Jewish person from the religious marriage.
Why was that aspect not put into the bill? Might
you revisit that? I am no expert on Jewish
marriage law, but the council seems to have a—

Carol Duncan: The court may well be assisted
by case law. There has been a lot of development
in case law in the areas of housing and social
security. We are dealing with the same sorts of
issues, with questions such as, “Are you living
together as husband and wife?” or “Are you civil
partners?” Judges do not have to start with a clean
sheet; background information and case law will
assist them in reaching their decisions.

Carol Duncan: I can answer that question in so
far as I can tell you that officials are not in a
position to answer it. It should be put to ministers
when they give evidence to the committee.

Mr Stone: You gave the perfect textbook
example of the lady or the male who is left and
finds that there is nothing for them—we all know
the sort of situation that you are talking about. You
said that such situations would arise when a will is
not made. Do we need to tell people, “Thou shalt
make a will,” to get round that? There is no plainer
expression of the deceased’s wishes than a will.
Do you see what I am getting at?

Mr Stone: That was a cryptic answer.
Mr McFee: Intriguing.
The Convener: Watch this space.
We have a few other issues to cover, starting
with domestic violence interdicts. The Scottish
Law Commission made recommendations for the
reform of matrimonial interdicts, which predated

I am not trying to contradict you. The courts will
have a big power here, and this is new territory.
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the Protection from Abuse (Scotland) Act 2001.
Have you given any thought to simplifying and
consolidating the provisions in the 2001 act? It
might appear that we no longer need the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981, but you might have a different view.

useful protection. I quote the same example of the
older couple who have been together for years,
who everybody genuinely believes are married,
and where there have been all the vestiges of
marriage, without a marriage certificate. We
thought on balance that, rather than get rid of it
once and for all, it would do no harm to keep it on
the statute book at this time, because it would
afford protection to a few vulnerable people.

Carol Duncan: We do need it. Concerns
emanated from the Scottish Law Commission that
the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 was too prescriptive and did
not give a woman or a man sufficient protection
from their partner. In section 8 we have spelled out
that interdicts with powers of arrest do not attach
exclusively to the matrimonial home, because that
would restrict the movements of the woman or
man who allegedly had the protection of the
interdict. With section 8(2), we extend interdicts
beyond the matrimonial home to

Mrs Mulligan: My only concern is that you said
earlier that people believe that there is such a
thing as common-law marriage, and that the
concepts are sometimes misunderstood. Leaving
marriage by cohabitation with habit and repute in
situ will allow misunderstandings to continue. I
accept that the information exercise that will take
place after the bill is passed will be useful,
because people need to be given information, but
by leaving marriage by cohabitation with habit and
repute on the statute books, are we not
compounding the misunderstandings that can
arise?

“any other residence occupied by the applicant spouse …
any place of work of the applicant spouse”

and
“any school attended by a child in the permanent or
temporary care of the applicant spouse.”

Carol Duncan: I would have thought that not
many people are aware of the concept of marriage
by cohabitation with habit and repute. It has been
a difficult balance to strike but, as I said, it does no
harm. I do not think that it furthers the myth of
common-law marriage. That would not be an
adverse effect of keeping it on the statute book.

11:45
As a result of the SLC’s comments—and
because we thought that it was an appropriate
thing to do—section 9 deals with powers of arrest.
Just now, the powers of arrest that attach to
matrimonial interdict fall when the matrimony
comes to an end, namely, when the parties are
divorced. There is anecdotal evidence to suggest
that quite often at the time of divorce, violence can
flare up or there can be considerable acrimony or
recrimination. The view was taken that, rather than
the powers of arrest flying off at the stage of
divorce, they should remain in place three years
from the granting of the order. Whether we are
talking about divorce after two years or one year,
the protection of the powers of arrest will last for
some time after the granting of the divorce. Those
are sensible measures that afford people
protection.

The Convener: Kirsty Finlay said earlier that
some provisions on void marriages need to be
updated in the light of civil partnerships. Can I
presume that the concept of a civil partnership
being void due to duress or error is one of the
provisions that will be updated?
Kirsty Finlay: We are taking a general overview
of the technical amendments that need to be
made as a result of the commencement of the
Civil Partnership Act 2004, so we will be
considering a number of aspects of the bill.
The Convener: I have a couple of final points.
We are still planning the witnesses whom we
intend to call to give evidence. The bill has many
different aspects. The committee has been
exploring the enforcement of judgments in cases
regarding access to children. Many groups
represent fathers and we might hear from some of
them about their experiences. Some of the groups
are more controversial than others.

The Convener: On marriage by cohabitation
with habit and repute—
Carol Duncan: We are retaining it.
The Convener: Yes, but why did the Scottish
Law Commission suggest that you should abolish
it?

We may not have all the statistics on
grandparents to hand, but is there scope to
consider the concerns that many people have
about the enforcement of judgments? Is that what
the steering group is meant to do?

Carol Duncan: The Scottish Law Commission
was unequivocal and said that there was no
requirement for it whatsoever. The commission is
only one of the key stakeholders that we spoke to.
We also spoke to a lot of family law practitioners,
who conceded that, although it was rare, marriage
by cohabitation with habit and repute was
encountered now and again, and that it was a
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Carol Duncan: The steering group will flush out
those issues as a matter of course. The main area
of discontent among the different lobbying
groups—groups such as Families Need Fathers
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and Fathers 4 Justice—is that people are not
getting to see their children when a contact order
is in force. The Executive is actively looking into
that.

Moira Wilson: Another thing to bear in mind is
that Scottish courts have the power to send
families to mediation. That less harsh sanction is
already available to the courts.

Matters are made more difficult because we do
not have clear and cogent statistical evidence on
how big the problem is. As the committee probably
knows, if a contact order is not obeyed by the
person against whom it was made, the judge can
impose certain sanctions. The person not obeying
the order can be found in contempt of court and
imprisoned or fined. In the support group in which
lobbying groups for fathers are represented, we
are considering ways of dealing with the nonenforcement of contact orders—ways other than
the hard tool of the law, such as mediation or
parenting agreements.

Mr Stone: This comment is more for my political
colleagues than for the officials. I have felt a
growing disquiet this morning that what we have
been discussing is not exactly in keeping with the
intention of the Scotland Act 1998 or of the
Parliament, whereby Executive ministers introduce
bills that committees test and probe, or, if
necessary—thinking of groups such as Fathers 4
Justice—committees initiate bills at their own
hand. That is a fairly clear structure, but when
there is a working group beavering away in the
background, that seems to be slightly outwith the
intentions behind why we are here today. I put that
idea down as a marker and the convener may
shoot me down if I am wrong. However, you can
see why I am uneasy. Is that what you are saying
as well?

The Convener: You have hit the nail on the
head, but I foresee a problem—with which other
members can agree or disagree. I have seen
many cases in which people’s inability to enforce
judgments—because of costs or problems getting
into the court system quickly enough—has been
the central question. Mary Mulligan and Margaret
Mitchell spoke about that earlier. I am worried that
we are not getting the information that we need.

The Convener: I share your concern. We would
not want the committee to be making stage 2
amendments on such issues when a working party
has not finished its deliberations. That is, of
course, if the committee formed that view. As you
say, it might be too difficult to do that.

We will tackle this issue as we work on the bill
and I will certainly be asking witnesses questions
on it. However, if we have no input to the steering
group and do not know what it is doing, I can
foresee difficulties.

Mr Stone: But we are democratically elected—
The Convener: It would not help the work of the
steering group if we amended the bill at stage 2
and then passed it while that work was on-going.
However, the point has been made and I am sure
that there will be an exchange of correspondence.

I am not asking for an answer right now, but I
am asking for that difficulty to be considered. I for
one will pursue it vigorously and I do not think that
I will be alone. It would be helpful if we could find a
way of tapping into the work of the steering group,
and vice versa.

Moira Wilson: The only point that needs to be
made in response to that is that the working group
recognises that, no matter what the legislation
says, it needs to be buttressed with non-legislative
work on processes and activities and anything
else that has to be done outwith the legislation to
support families.

Carol Duncan: We will get back to you on that.
The Convener: I wanted to lay that on quite
thick because the issue is important for the
committee.

The Convener: I appreciate that point. We have
run out of questions, believe it or not, and your
voice is still working.

Mr McFee: I agree—it would be very useful to
get information back from the steering group.
Although we would accept that the cost of going
back to court to try to get a resolution is an issue,
the disposals that are available to the court may
be an even bigger issue. One could argue that the
fining or imprisonment of the mother would be
pretty detrimental to the child. There has to be
another method of reaching a satisfactory solution
for all.

Carol Duncan: Yes.
The Convener: That is amazing. On behalf of
the committee, I thank you sincerely for the time
that you have spent with us this morning to help us
to understand the big social issues that are
contained in the bill. It cannot have been easy for
you, but we are very grateful for the evidence that
you have given.

Carol Duncan: Yes, indeed.

There are issues about which we will correspond
with you and I realise that some of those issues
will also be for the minister, so we can sort that out
in due course.

Mr McFee: Do we really want mothers to be
fined or imprisoned? I think that most reasonable
people would say no.
Carol Duncan: Everything must be set against
what is in the best interest of the child. This is very
much a live issue just now.

Carol Duncan: It has been a pleasure.
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SUBMISSION FROM THE GENERAL ASSEMBLY OF THE CHURCH OF SCOTLAND
In anticipation of the imminent publication by the Scottish Executive of the Family Law Bill, the
Church of Scotland and the Catholic Church have jointly considered the issues arising from the Bill
and find many areas of common agreement.
Dr Alison Elliot, Moderator of the General Assembly of the Church of Scotland and Cardinal Keith
Patrick O’Brien, President of the Bishops’ Conference of Scotland, said they are encouraged by the
Executive’s statement that marriage has a special place in society and that its distinctive legal
status should be preserved. Both Churches would welcome a greater investment of time and
resources in family related matters, which would bring great benefits to individuals, families and our
country.
Much of the proposed legislation concentrates on issues arising from family breakdown. Both
Churches are in agreement that resources directed towards marriage preparation and maintenance
would reduce the numbers of broken marriages. Both Churches have great concern at the high
levels of divorce and family breakdown and also believe that increased support is essential at the
point of breakdown, for adults and for children.
x

Parental rights and responsibilities for unmarried fathers: the Churches would always
encourage both parents to take full responsibility for their children. Information and education
is necessary for both parents, but particularly fathers, on issues around registration.

x

Parental rights and responsibilities of step parents: both Churches believe that this issue
should be formalised through the legal process and that throughout all such legal processes
the values, principles and processes of the children’s hearing system should be adopted. This
will maximise attention to the views of children and minimise any adverse impact on them.

x

Rights of contact for grandparents and wider family members: both Churches believe that
grandparents can play a tremendously beneficial role in the lives of children and recognize the
importance of the extended family but recognize that parents should normally be responsible
for deciding the best interests of their children in terms of access by other family members.

Although both Churches have different viewpoints on some matters, including reducing time limits
for divorce and legal rights for cohabitees, both agree that information and education about family
issues, marriage preparation and maintenance all require greater resources. Additionally, greater
support should be directed towards marriage reconciliation services.
The Church of Scotland and the Catholic Church show their commitment to children and families
not only through words, but also through actions. Both Churches operate services directly for
children, young people and families in times of difficulty. Projects include residential schools,
assistance for children whose parents are abusing drugs and projects dedicated to assisting
women who are suffering from postnatal depression. Both Churches will continue to show their
commitment to marriage and families through the provision of social care projects and the
encouragement of marriage as the most stable and fulfilling family unit.
Dr Elliot commented:
“Families can be the seed beds of the qualities that make for a better society. They need to be
nurtured carefully. We welcome the commitment the Executive has shown to this sensitive issue in
developing the Bill and look forward to its publication."
Cardinal O’Brien commented:
"It is in the best interests of Scottish society, and is therefore a duty incumbent on all who are
active in public life, to respect and foster family life. All legislative and fiscal policy must take
account of the effect that it will have on this core institution of our society and ensure that it is
strengthened and not undermined. In a very real sense our future rests in the hands of today’s
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parents as they mould and shape the next generation. As a society, we must ensure that they
receive all the support that they need in this crucial task.”
Dr. Alison Elliot
Moderator
Church of Scotland
4 May 2005
SUBMISSION FROM THE ROMAN CATHOLIC CHURCH
The Bishops’ Conference of Scotland has responded to several consultations on family law issues
in recent years. I wish to reiterate the Church’s aim of supporting the special status of marriage in
Scottish society and our belief that legislation in Scotland should guarantee and promote the status
of marriage.
In regard to the Family Law (Scotland) Bill we have two specific concerns. Namely that some of the
rights and responsibilities presently recognised for married couples are to be extended to
cohabiting couples and that the periods of separation for divorce are to be reduced.
In relation to easier divorce the Bishops’ Conference has previously stated:
“We are not unaware of the reasons which are offered to support such a measure but the status of
the institution of marriage will be weakened. It is important that time is given to ensure that all
avenues of reconciliation are explored”.
The waiting times around divorce serve not only as a time for possible reconciliation but protect the
seriousness of the commitment of marriage. In our recent submission to the Executive we stated
that:
“[t]he Church opposes divorce in principle because it introduces a disorder into the family and
society which causes grave harm to the deserted spouse as well as children traumatised by the
separation of their parents.”
We also expressed our view that “making the impediment of divorce so trivial makes the choice of
leaving one’s spouse to start another relationship easier and can even be an incentive to divorce. If
marriage can be so easily renounced then the quality and commitment of the relationship in
marriage can be adversely affected.”
Our second concern is in relation to the proposals on cohabitation. We firmly believe that marriage
provides the best basis for family life and for the socialisation of children. This fact is verified by the
findings of many social scientists. It is therefore imperative that the state upholds the distinct status
of marriage and does not erode the institution of marriage.
Pope John Paul II addressed this issue explicitly, stating:
It is quite possible to imagine other forms of relationship and cohabitation between the sexes, but
none of these, despite some people’s contrary opinion, offers a real juridical alternative to
matrimony, but rather a weakening of it. In the so-called “de-facto unions” we see a more or less
serious lack of mutual commitment, a paradoxical desire to maintain the autonomy of one’s will
within a relationship which should in fact be relational. What is missing in non-marital cohabitation
is trusting openness to a future life together, which love must create and build and which it is the
law’s specific task to guarantee. In other words it is precisely the law which is lacking, not in its
extrinsic dimension as a mere set of norms, but in its most genuine anthropological dimension as a
guarantee of human coexistence and its dignity.
In light of these concerns I believe it is correct to reiterate the statement from the Bishops’
statement in response to the Family Matters consultation.
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“It appears that in seeking to “reflect the reality of families in Scotland today” the Executive is no
longer willing to see marriage as the environment most conducive to stability and child well-being
and a model to be unambiguously promoted. This is a serious error which undermines marriage.
There are difficulties faced by individuals and couples who are not married and are bringing up
children, a dilution of the status of marriage is not an answer to these problems. In the case of
those cohabiting the option of marriage exists to ensure that their rights and responsibilities are
recognized and protected.
In the case of divorce, the same wish to reflect modern families in Scotland should not lead the
Executive to weaken the bond of marriage simply because the social ill of marriage breakdown is
occurring but rather should lead to measures to counteract the problem.”
The Scottish Parliament now has the opportunity to defend the institution of marriage. I am sure
that all those involved will give the most serious consideration to the provisions of the Family Law
(Scotland) Bill and the impact these may have on the common good of Scottish society.
Cardinal Keith O'Brien
Archbishop of St Andrews and Edinburgh
6 May 2005
SUBMISSION FROM SALVATION ARMY SCOTLAND
The Salvation Army appreciates the opportunity to respond to the Executive's call for written
evidence. The Salvation Army is a Christian Church and one of the largest charities in the UK,
helping thousands of vulnerable people each day. Our mission statement says that we will 'meet
human needs…without discrimination'. Our services are freely on offer to all, regardless of gender,
race or sexual orientation.
In a modern changing world of which Scotland is a part, The Salvation Army recognises that
cohabiting couples face injustices in certain aspects of their lives and there is much in the
Executive's specific proposals that The Salvation Army would support.
We agree with the Executive's previously stated position 'Marriage is the basic institution on which
family law is based. It brings with it a comprehensive set of rights and responsibilities that has
evolved over many years and have equity between parties at the core'. We hold to the principles
regarding the importance of marriage and family life and their unique place in society. This opinion
is supported by the data contained in Research Findings No 43/2004.
We would endorse the principle of giving 'priority to the interest of children' but would contend that
this is best served within the traditional relationship of marriage, whilst acknowledging that
understandings of family are changing in Scotland and that 'the law needs to reflect the reality of
families today'.
Proposed Changes to divorce law (sections 10 -15)
We are of the opinion that that the existing time periods should be retained at 2 years and 5 years
and would strongly urge the Executive to reconsider any proposals to reduce these. We believe
reducing the time periods undermines the importance of marriage and could rush couples into
making quick decisions. We suggest there needs to be time for the parties to get matters sorted out
and this is particularly true when children are involved. We would suggest that to reduce the fiveyear waiting time down to two years undermines people's choices.
Unmarried fathers: rights in relation to children (section 17)
With regard to the proposal of giving Parental Responsibilities and Rights to fathers who register
the birth of the child jointly with the mother, The Salvation Army would be in favour of this because
we believe it is beneficial to children to have the involvement of both parents in their upbringing.
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Proposed new rights for cohabitants (sections 18- 23)
Again, The Salvation Army feels it necessary to point out that unmarried cohabiting couples have
made an active choice not to enter into a legal relationship that guarantees rights and
responsibilities. Given that, it seems unnecessary therefore to make this provision to cohabiting
couples. However, where the welfare of children is involved The Salvation Army would want to see
robust procedures put in place to ensure that both parents contributed financially, and otherwise, to
the upbringing of the child(ren).
Proposed changes in respect of occupancy rights and protection from violence (sections
24- 26)
Because of reasons given in response to the previous questions, we feel unable to fully support the
proposals relating to occupancy rights. We do, however, strongly support the provisions on
violence.
Other provisions in the Bill
We have no other comments.
Rights in relation to children to step-parents and grandparents
We believe that members of the wider family each has a role to play in the bringing up of children,
that in most cases it benefits the child if thy have contact with their grandparents. Parents should
be strongly encouraged to allow their children to develop relationships with grandparents and other
family members. However, as grandparents and others have a limited right to apply for contact
under the 1995 Act, we see no reason to depart from these procedures.
Alan Dixon. Major
Assistant to The Scotland Secretary
Salvation Army Scotland
05 April 2005
SUBMISSION FROM CARE FOR SCOTLAND
Introduction
CARE welcomes the opportunity to submit evidence on the Family law Bill to Justice 1 Committee.
CARE responded to both consultations by the Scottish Executive on reforming family law. Our
comments to the Committee are based on these responses.
Waiting Times for Divorce
CARE is strongly opposed to the proposal to reduce the waiting times for divorce from 5 years to 2
years without consent and from 2 years to 1 year where consent exists. In our view these
proposals will undermine marriage and the proposed waiting times are not sufficient to recognise
the seriousness of the commitment entered into.
Where both parties consent we would prefer a 2-year period in order to allow adequate time for
reflection and opportunities for reconciliation to be explored. We would encourage the Executive to
invest financial resources supporting organisations involved in seeking to bring reconciliation and
suggest that churches and other Christian organisations may be able to assist in this area.
In cases where one party does not consent to the divorce we believe that the views of that party
must be given due respect and that 5 years is an appropriate length of time. Clearly in some cases
one partner may have a consciencous objection to the divorce and the time period prior to a
divorce should reflect this. We note that a large number of those who responded to the Scottish
Executive’s consultation in 1999 objected to this proposal. It is concerning that the Scottish
Executive seems to have disregarded these responses.
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Domestic Abuse Provisions
CARE is generally supportive of the Scottish Executive’s proposals to extend the power of arrest
provision in matrimonial interdicts in order to help to tackle problems of domestic abuse.
Rights for Cohabiting Couples
CARE is concerned by this proposal to grant specific rights to cohabiting couples as we believe it
undermines marriage. We are concerned that these proposals narrow the differences between
marriage and cohabitation and without accompanying measures to encourage and support
marriage, may act as a disincentive for couples to get married. Whilst we welcome the Scottish
Executive’s statement that it does not propose that cohabitation should have the same legal status
as marriage, we believe in policy terms the Scottish Executive is in danger of equating cohabitation
with marriage.
Marriage involves a serious, public and legal commitment, whereas cohabitation has no such
formal requirement. Marriage also has a definitive starting point, but the start of a couples'
cohabitation can be less clear.
It would appear that one of the main influences behind cohabitation is the rejection of a binding
legal commitment to each other - though this does not discount that some couples are wholly
serious in their decision to live together, and may see it as a trial run before marriage. Therefore,
instituting specific rights for cohabitees would seem fraught with difficulty. When a person is
prepared to commit themselves to their partner in the public and legal institution of marriage, then it
follows that they receive legal protection and rights and other associated benefits. The
cohabitation of a couple is not a legal marriage relationship and the ties are inherently and
knowingly less binding.
Statistics seem to suggest that as well as legally being a looser commitment than marriage,
cohabitation is often marked by the lack of long term commitment. According to evidence from the
British Household Panel Study, married couples are far more likely to stay together than couples
6
who cohabit, even when children are involved.
We recognise that there has been a rise in the popularity of cohabitation, particularly amongst
younger people, over the last few decades and it is true that marriage is increasingly likely to have
been preceded by cohabitation. However, it has also been found that couples who cohabit before
marriage have higher rates of divorce than those who do not, so we would not view cohabitation as
a hugely successful 'experiment'.
Section 18 of the Bill sets out the meaning of ‘cohabitant’ that the courts will work to when
considering cases involving the breakdown of a non-married relationship. Whilst this Section
provides more detail than was present in the Consultation documents, CARE believes that further
guidance will be necessary in order to avoid courts being fairly arbitrary in deciding who qualifies
7
and who does not qualify for the rights proposed. This raises a number of questions.
How long will a cohabitation be required to last before the participants will qualify for the specific
rights – 1 month, 6 months, 2 years?
What qualitative measures will the courts apply to determine whether people are cohabiting?
How will the courts determine what it means for two people to live together as if they were husband
and wife?
What will happen if a couple retain two dwellings?
What will the courts decide if a couple have not been in a sexual relationship for some time?
6

The British Household Panel, Family Policies Study Centre Bulletin 1995.
The Scottish Executive’s 2nd consultation suggested the introduction of a system of accrued rights
which could be constructed where legal protection builds with the length of the relationship.
7
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Rights & Responsibilities for Step-Parents
CARE is generally supportive of this proposal. We recognise the benefits that may be derived by
giving married step-parents the option of acquiring parental rights and responsibilities. We would
wish the views of children to be taken into account as appropriate to their age, maturity and level of
understanding in accordance with the UN Convention on the Rights of the Child.
Rights of Contact for Grandparents & Wider Family
CARE believes that there are benefits for children and parents in children having other adults
actively involved in their lives. In responding to the Scottish Executive’s two consultations we
commented that the Executive should recognise the important role of grandparents in this regard
within any future legislation. We would be generally supportive of the Executive seeking to make it
easier for grandparents to have contact with their grandchildren. In particular, in cases where there
has been bereavement of one of the child’s parents, a right of contact may be appropriate. The
views of children should be taken into consideration in accord with the child’s age and
understanding.
Dr Gordon Macdonald
Parliamentary Officer
CARE for Scotland
8 April 2005
SUBMISSION FROM THE SCOTTISH INTER-FAITH COUNCIL
The Scottish Inter Faith Council welcomes the opportunity to give evidence on the Family Law Bill
to the Justice 1 Committee. The Scottish Inter Faith Council (SIFC) is a body which aims to
“advance public knowledge and mutual understanding of the teachings, traditions and practices of
the different faith communities in Scotland, including awareness both of their distinctive features
and of their common ground, and to promote good relations between persons of different religious
faiths.”
SIFC offers a religiously neutral forum where representatives of faith communities can meet on a
basis of equality and engage in dialogue and conversation about matters of religious and civic
importance. It also attempts to facilitate dialogue between the Scottish Executive and faith
communities on a variety of issues. The Scottish Inter Faith Council’s aim is to create opportunities
for faith communities to speak for themselves in this dialogue rather than claiming to speak on their
behalf. The following major faith communities are represented on the Council:x
x
x
x
x
x
x

Baha’i
Buddhist
Christian
Hindu
Jewish
Muslim
Sikh

Although the Scottish Inter Faith Council has a policy of not formally speaking on behalf of faith
communities or its member groups we did consult with our members on this Bill and wish to
comment as follows:
Proposed Changes to divorce law (sections 10 -15)
Each faith community deals with divorce differently. Therefore there is no one faith community view
on such issues. There is a need to take into account the various ways faith communities view and
deal with divorce.
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Some member faith communities have reservations about proposed changes in this section. There
are concerns that reducing the timescales might not allow enough time to rethink and reconcile. It
is important that adequate time is given to allow consideration of reconciliation. The changes could
send out a message belittling the seriousness of marriage.
The view was also expressed that it is sensible not to unnecessarily prolong the divorce process
where a marriage has broken down, supporting the idea that the proposals would provide a cleaner
break allowing people to move on. There may also be a need for a woman to be able to divorce
without unnecessary delay in order for her to have the opportunity to remarry and have children. It
should be recognised that different problems arise at different stages of life.
There is general agreement that mediation is very important in supporting couples and families.
Many faith communities provide their own faith-based mediation or would like to be able to. It is
noted that the Executive plans to fund only four mediation organisations, all of which are secular.
Secular counselling is not always appropriate for people for whom faith is an important part of their
life and their understanding of marriage. SIFC would urge the Executive to consider making funding
available to faith-based mediation services, as this is very often the preferred or only suitable form
of mediation for religious reasons. This would have the effect of increasing the available options to
couples experiencing marital difficulties.
An important aspect we would wish to comment on is the relationship between civil and religious
divorce for faiths for which this applies. This is an issue of particular concern to the Jewish
community. We understand that legislative provisions to address this issue have been introduced
in the legal systems of England, Canada, and New York State and would urge the inclusion of
similar provisions in this Family Law Bill. There is also an issue for the Muslim faith where there is
no long waiting period required before divorce or remarriage. So where a Jewish couple could be
legally divorced but still married according to religious law, the opposite could be true for a Muslim
couple, creating confusion, particularly for any children of that marriage.
There is general agreement that the proposed retention of fault causes and the retention of
adultery as a separate ground support the institution of marriage, by giving a clear message about
what is and is not acceptable behaviour. “Fault” divorce can protect the innocent spouse by
allowing the person to feel the marriage has ended through no fault of their own and that they have
adhered faithfully to their marriage vows and their religion.
Unmarried fathers: rights in relation to children (section 17)
The involvement of both parents is beneficial to children so encouraging fathers to take
responsibility for their children would seem to be a positive step, allowing both parties to approach
their rights and responsibilities to their children on an equal footing. It is noted that very often
couples who jointly register a birth do go on to marry.
Proposed new rights for cohabitants (sections 18- 23)
While there was a general recognition that vulnerable partners should be protected, there are
concerns about the effect on marriage of these proposals. Cohabitation is not an accepted practice
in most of the major faith communities. While the Scottish Executive have explicitly stated that the
aim of the proposals is not to create a similar legal status to marriage, these new rights will
nevertheless be perceived as something akin to marriage. People will equate the provisions with
marriage. Therefore these proposals can be perceived as removing one of the incentives to getting
married. In light of the value that faith communities place on the institution of marriage and the
strong evidence of the role of marriage in family cohesion, this is of concern.
It is noted that some couples may choose not to marry intentionally precisely so that they do not
obtain these rights and responsibilities, so these proposals may actually reduce freedom of choice.
Furthermore, there are already opportunities to obtain rights for cohabitants through existing legal
provisions.
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Proposed changes in respect of occupancy rights and protection from violence (sections
24- 26)
Due to time constraints we were unable to discuss this section and therefore have no comments.
Other provisions in the Bill
We have no other comments.
Rights in relation to children to step-parents and grandparents
Strong support for has been expressed by members of SIFC for the very important positive role
grandparents can and do play in a child’s life. Having no contact with grandchildren could be akin
to suffering a bereavement. While there is acceptance from many that a legal right of contact would
not be appropriate, because of the potential difficulties in several adults all having access rights,
acceptance of this view was not, however, universal among our members. Australian proposals
which would explicitly provide that time with grandparents be considered by the court when
determining what is in the best interests of the child are generally felt to be a good approach. Also,
if children are cut off from the grandparents they are often cut off from their religious practices and
their faith community.
We are not aware of which court would decide on access cases involving grandparents and how
long pursuing this route would be likely to take. It would be better if these cases are decided
without too much delay as this could adversely affect everyone involved. A Family Law court would
seem to be preferable and also quicker. It is also important that courts take into account the
relationship between a child and a grandparent when making decisions.
Vanessa Taylor
Policy and Equalities Officer
Scottish Inter Faith Council
4 May 2005
SUBMISSION FROM THE SCOTTISH COUNCIL OF JEWISH COMMUNITIES
The Scottish Council of Jewish Communities is the representative body of all the Jewish
communities in Scotland comprising Glasgow, Edinburgh, Aberdeen and Dundee as well as the
more loosely linked groups of the Jewish Network of Argyll and the Highlands, and of students
studying in Scottish Universities and Colleges. Members representing each of these communities
have been consulted in the course of preparing this response.
The Scottish Jewish community is concerned that the Family Law (Scotland) Bill does not include
any provision concerning religious divorce, despite the fact that it was included in the first two
8,9
This issue has been discussed over a number of years
Executive consultations on Family Law.
between Ministers, the Scottish Executive and representatives of the Scottish Jewish Community.
The issue arises because Scots law recognises Jewish marriage, so a single religious ceremony
brings into effect two separate marriages, religious and civil. It naturally follows that to fully end a
marriage both need to be terminated. However, since Scots law does not recognise Jewish
religious divorce, the religious marriage has to be ended separately in accordance with Jewish law.
If a couple have a civil divorce, but do not have a religious divorce, then they are still married
according to Jewish law, and any subsequent relationship is adulterous. There are very severe
implications for children born of any adulterous relationship and their descendents. It is therefore
regarded as imperative to take all possible steps to avoid this situation arising.

8
9

Improving Scottish Family Law, Scottish Executive, 1999, § 2.5.1
Parents and Children, Scottish Executive, 2000, § 8.4
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A Jewish religious marriage is a voluntary contract between two people. Similarly, a Jewish
religious divorce (get) is also a voluntary agreement between two people to end the marriage
contract. Both parties must consent to the divorce, which cannot be imposed on them by any court,
religious or civil.
Sometimes one of a divorcing couple refuses to give or to receive a get. This may be simply out of
ill-will towards the other person, or may be used as a bargaining or blackmailing tool in a dispute
over alimony or access to children10. A woman in this situation is unable to remarry and is referred
to as being ‘chained’ (an agunah). She may remain in this state for many years and is not able to
move on and build a new life. Thus the civil divorce does not effect a “clean break”, which
frustrates the intention of the 1995 Act.
This situation arises from the differences between the legal systems under which the two marriages
were created, and has been addressed in England11, Canada, Australia, and other jurisdictions by
civil legislation to encourage parties to a civil divorce to agree to obtain a religious divorce at the
same time. This legislation permits a judge to include one party’s request for a get among all the
other factors being considered. However it is important that the court stop short of ordering a
couple to obtain a get since any compulsion would invalidate the get.
The European Convention on Human Rights imposes an obligation on the State to legislate to
protect certain rights, one of which is the right to family life (Article 12). Indeed it is to head off such
a challenge that the Family Law Bill seeks to reduce the time limits for contested divorces, and an
equally strong case could be made for the Executive to legislate to assist agunot.
We have been greatly encouraged in our discussions with Ministers and the Scottish Executive by
their support for the view that the Scottish Parliament should to enact similar legislation. Indeed,
when the Chief Rabbi visited the Parliament after the publication of the Executive's previous
consultation paper, the leaders of all the major parties assured him that this measure would have
their support.
The Scottish Executive has stated that the underlying principles of the Family Law Bill are:
‘safeguarding the best interests of children, promoting and supporting stability in families and
modernising the law to reflect the realities of families in Scotland’. It is unfortunately one of these
realities that some women are denied family life in Scotland in a way in which they would not be in
England or elsewhere, and the provision proposed in the two earlier consultation papers is
therefore entirely in the spirit of the Bill.
Leah Granat
Public Affairs Officer
Scottish Council of Jewish Communities
14 March 2005
SUBMISSION FROM FAMILY MEDIATION SCOTLAND
The Organisation
Family Mediation Scotland
Family Mediation Scotland (FMS) is the national co-ordinating body for out-of-court voluntary family
mediation (FM) services. There are fourteen FM Services across Scotland which support families
experiencing the consequences of parental separation and divorce. They help to protect children
by providing
x

Information to raise the awareness of parents about the need to protect children from
parental conflict, and about the value of the maintenance of relationships between children
and both parents after separation

10

The Use of Human Rights Legislation in the Scottish Courts, Greenhill et al, Scottish
Executive Social research, 2004 §4.19 (p.55)
11
http://www.hmso.gov.uk/acts/acts2002/20020027.htm
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x

mediation to help parents reach joint decisions about future parenting after separation

x

Contact centres which provide opportunities for children to maintain a relationship with
parents they no longer live with even when there is high parental conflict

x

Group and individual support for children and young people who may be experiencing
difficulties coping with the consequences of parental separation.

General Context
Consultation Process
The Family Law (Scotland) Bill comes after a long period of change in family life in Scotland and in
the legal framework within which it operates. Many of its clauses have their origin in the two
Scottish Law Commission documents, Report on the Reform of grounds for Divorce presented in
1989 and Reform of Family Law dating from 1992. The consultation process which has produced
the bill began in 1999 with the publication of a consultation paper Parents and Children and
culminated in 2004 with the publication of Improving Scottish Family Law. This extended period of
consultation has provided an opportunity for members of the public to reflect on the changes
parents and children experience when parental relationships break down and how the needs of
children can best be met in these circumstances. Those organizations which seek to support
families through the transitions consequent on parental separation have also been able to focus on
how their services might be most effectively developed.
Nature of The Bill
Through the Family Law (Scotland) Bill the Scottish Executive has taken the opportunity to tidy up
a number of outstanding issues in family law. Consequently and inevitably it has no centre. The
policy memorandum which accompanies it places the changes proposed in the context of
x

protecting children from parental conflict

x

recognising the changes in family and relationship formation which characterizes the 21
Century in Scotland.

st

FMS is concerned to ensure that the needs of children remain a touchstone for consideration of the
clauses of the bill.
Children (Scotland) Act 1995
Although the Children (Scotland) Act 1995 contained no statement of overarching principles, it is
possible to identify a number of presumptions within it
x

The needs of the child should be the paramount consideration in all decision making
regarding them

x

Separation or divorce does not reduce the responsibilities of parents towards their children

The implementation of the Children (Scotland) Act 1995 was carried out within a framework which
recognised that children affected by separation and divorce adapt best when they maintain a
relationship with both of their parents and when they are protected from their parents’ conflict. The
consideration of the needs of children and the support required by their parents so that they can
best meet these needs has shaped FMS’ response to the Family Law (Scotland) Bill
Proposed Changes to Divorce Law
Reduction in the Period of Cohabitation
There is agreement that the reduction of the period of cohabitation required as the ground for
divorce will help to reduce the acrimony which can accompany the process. The prolonging of a
broken relationship for purely administrative reasons is unlikely to be of benefit to children. We
must recognise, however, that the reduction in the separation period represents a reduction in the
time available for parents to deal with issues related to residence and contact. If acrimony is to be
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reduced parents will require the support of family mediation services. Referral to mediation needs
to be improved.
It is well established that early intervention reduces conflict. Family Mediation is often seen as a
last resort rather than a positive starting point, and in particular this may be so for a number of
solicitors consulted by families. If the reduction in the non cohabitation period is to have the desired
effect of reducing acrimony an effort has to be made to influence solicitors’ practice. This could be
done through a partnership involving FMS, the Scottish Executive, the Sheriff Court Rules Council
and the Law Society of Scotland working to develop
x

Principles for consistent early referral to family mediation

x

Clear uniform information for solicitors about the nature of family mediation and its place in
the legal process

x

Principles and procedures to ensure that the process of family mediation is not
compromised by the engagement of one of the parties in a parallel adversarial legal
process.

The proposed changes equally create a need to ensure that family mediation and other support
services exist to enable parents to use the new provisions in ways which recognise the needs of
their children. FMS continues to believe that for this to be achieved, there is a need to consider
placing a duty on local authorities and other statutory bodies to meet the needs of children affected
by the adverse consequences of parental separation and divorce. This will require that the needs
of children affected by parental separation inform decisions about the development of
x

pastoral support for children and young people within the education service

x

child and adolescent mental health services

x

integrated family support services

FMS together with the other family support services has an equal duty to ensure the accessibility
and acceptability of services for parents and children. This can be done by
x

developing a local network of family support services integrated into the local provision for
parents and children, with fast tracking where possible for families dealing with critical
situations

x

developing a recognisable brand/identity for family support services, within which family
mediation services are clearly distinguished

x

providing a visible, accessible and acceptable first points of contact for families affected by
separation and divorce, where trained staff can provide information and effective
signposting

x

routine, ongoing monitoring and review of each part of the service with users together with
periodic external evaluation, for efficiency and effectiveness

x

a publicity launch and sustained promotional activity, to engage families with the service

It is developments of this order which will be required to achieve the aim of the proposed changes
to reduce the acrimony of divorce where there are children.
Implications for Resources
There will also necessarily be an increase in the demand for mediation. Such an increase in
demand cannot be met within the resources presently available for mediation and family support
services. A more co-ordinated response to the needs of families dealing with the effects of
parental separation will increase the effectiveness of the funding resources already available.
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However, an increase in overall funding for mediation will be necessary to ensure that family
mediation is available to all families who need it. The availability of family mediation services will
be essential for the reduction in the periods of cohabitation to achieve its aim of protecting children
from conflict. Consideration of these resources implications is an essential part of a full response
to the bill.
Valuation of Matrimonial Property
FMS welcomes the discretion introduced in the bill in relation to the review of the value of
matrimonial property after the relevant date. In the experience of mediators the variation over
relatively short periods of time in the value of houses and pensions can lead to potential
disadvantage for both parties. The sense of injustice engendered by this disadvantage can often
obstruct the capacity of parents to resolve issues in relation to children.
Unmarried Fathers: Rights in Relation to Children
Parental Responsibilities and Rights for Fathers who Jointly Register Births
FMS has long advocated the removal of the present law’s discrimination against children born to
unmarried parents. For family mediation services this is a practical matter as well as an issue of
principle. Children born to unmarried parents are as entitled to the support of both of their parents
throughout their childhood as those whose parents are married. They are equally entitled to
protection from parental conflict when relationships breakdown. The absence of legal parental
responsibilities and rights for unmarried fathers means that unmarried fathers need to have
recourse to legal action to establish a right to contact when their relationship with their child’s
mother breaks down. Married fathers on the other hand will only need to go to court if their
capacity to exercise their right is being denied. This creates unnecessary conflict in children’s lives,
the factor which research has identified as the most damaging to children’s well being after
parental separation.
FMS reluctantly recognizes the basis on which automatic parental responsibilities and rights have
been restricted to those fathers who jointly register their children’s births after the date of
implementation. However, it must be noted that this will leave a considerable proportion of children
discriminated against.
Consequently there is an increased need to promote Parental
Responsibilities and Rights Agreements. A programme of public information was promised as part
of the process of implementing the Children (Scotland) Act 1995. However, its lack of success is
evident from the fact that such agreements have only increased to 909 in 2003, a year in which
there were 15420 births to unmarried parents.
Contact between Unmarried Fathers and their Children
It must be recognised that opposition to automatic parent responsibilities and rights for unmarried
fathers comes in part from those who seek to promote the protection of women and children who
find themselves affected by domestic abuse. It would be a pyrrhic victory if the consequence of the
acquisition of automatic parental responsibilities and rights by unmarried fathers was the
establishment of a presumption of no contact where there may be issues of domestic abuse. Such
a presumption will not ensure that no child is deprived of contact with a father unjustly. The
protection of women and children requires a court process which is informed and responsive
enough to recognise those few situations when no contact with a parent is better for the child than
contact. Similarly it requires the availability of a network of child contact centres diversified enough
to meet the needs of children when contact needs to be supervised as well as supported. This will
require additional resources so that all children across Scotland may benefit from their availability
New Rights for Cohabitants
FMS welcomes the recognition of rights for cohabitants. However, it would also welcome a
recognition that the needs of children should figure in decisions about the division of property after
the breakdown of a cohabiting relationship.
Proposed Changes in Respect of Occupancy Rights and Protection from Violence
FMS is aware through the work of its services of the potential consequences for children of the
present situation where divorce invalidates matrimonial interdicts and unmarried couples have no
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access to them. It welcomes, therefore, the proposal to introduce a new term of “domestic
interdict” with an extended scope. The period immediately after divorce can be dangerous for
women who have been subjected to domestic abuse. Their extension for three years after divorce
will enhance the protection available to women. Their extension to unmarried couples is the
essential corollary to the recognition of the rights of unmarried fathers in relation to their children.
Unmarried mothers will be more likely to offer co-operation to unmarried fathers seeking contact
within a framework which recognises the need to protect them against violence.
Parental Responsibilities and Rights in Relation to Step Parents
FMS recognises the complexity of these issues. The experience of family mediation services
substantiates the view that there is a need for a non judicial mechanism through which step parents
can obtain responsibilities and rights in relation to step children. It is hoped that the Executive will
continue to explore this issue. It may be illuminated by the work of the Adoption and Fostering
Review in relation to the involvement of a range of adults in the lives of children in situations of
adoption or fostering
Grandparents Charter
The importance of the role of grandparents in the lives of children affected by parental separation is
well substantiated. Their capacity to exercise this role is dependent less on legislation than on the
ability of families to manage the personal relationship issues which would make it possible. A
grandparents’ charter providing a focus for raising awareness about the importance of this special
relationship for children has potential to change the situation. Its existence and the publicity which
will accompany it is likely to lead to an increase in the demand for the inter-generational mediation
which family mediation services already offer.
Non Legal Issues
FMS welcomes the principle of parenting agreements alluded to in the Policy Memorandum. It
hopes that it will be developed as more than instrument to help parents’ focus on the issues likely
to need resolution to support future parenting. FMS believes consideration should be given to
making parenting agreements a prerequisite for a decree of divorce. This will encourage parents to
accept the importance of settling issues in relation to children in a proactive way responsive to their
children’s changing needs. It will also encourage them to use mediation and other support services
instead of an adversarial legal process. Their introduction could be accompanied by a programme
of parent information such as that provided by FMS in 1990s which will enhance their efficacy.
The changes proposed in the Family Law Bill will require that the information Booklet produced on
the implementation of the Children (Scotland) Act 1995, You Matter and Your Children Matter be
updated as soon as possible.
Date of Implementation
FMS recognises the need for a campaign of information to support the working of the reforms
proposed in the Family Law (Scotland) Bill. Any decision about an implementation date should be
informed by
x

The need to reduce the possibility for confusion if those seeking divorce are misled by the
publicity surrounding the bill into believing the law has changed before the implementation
has taken place

x

Equally the need to ensure that the campaign of public information FMS believes to be
necessary is in place

Anne Jenkins
Informations/Communications Administrator
Family Mediation Scotland
7 April 2005
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SUBMISSION FROM THE EQUALITY NETWORK
The Equality Network is a network of lesbian, gay, bisexual and transgender (LGBT) organisations
and individuals in Scotland working for LGBT equality. We welcome the opportunity to submit
written evidence to the Justice 1 Committee on the Family Law (Scotland) Bill.
The Equality Network supports the policies behind the bill, and believes that to a large extent the
bill implements those policies well. In particular we welcome the policy intention that any changes
made to the law of marriage are mirrored in amendments to the Civil Partnership Act 2004 (as
noted in paragraph 5 of the Policy Memorandum), and the recognition that the law on cohabitation
should treat same-sex and mixed-sex cohabitants equally.
However, we have some concerns, which we have divided into three sections in this submission:
x
x
x

direct concerns about the drafting of some of the provisions in the bill
concerns about whether the bill fully provides for equal treatment of same-sex and mixedsex cohabitants, as required by the ECHR
concerns about outstanding issues with the Civil Partnership Act 2004, not at present dealt
with by the bill.

Direct concerns about the provisions in the bill
The definition of child for the purposes of cohabitation law
Our concern here is with sections 18 and 21, which deal with some of the changes to the law on
cohabitation. We welcome that these cover both mixed-sex and same-sex cohabitants. However, in
the cases where the cohabitants have children, we believe that the provisions in sections 18 and
21 discriminate against many cohabitants and their children, including same-sex cohabitants.
Section 18
Under section 18(4)(c), when deciding whether two people are cohabitants for the purposes of
sections 19 to 22, the court must have regard to whether they have a child “of whom they are the
parents”. This wording includes only children of whom both cohabitants are the biological or
adoptive parents. Any child of whom only one of the cohabitants is the biological or adoptive parent
is excluded from consideration.
Most children of mixed-sex cohabiting couples will be the biological children of both partners.
However, for a significant minority of children in families headed by a mixed-sex couple, only one of
the couple is the child’s biological or adoptive parent. There may be a slightly larger proportion of
such families in Scotland, where (unlike England and Wales) a cohabiting couple cannot jointly
adopt a child, and the cohabiting partner of a parent cannot adopt their partner’s child in ‘stepparent’ adoption.
For same-sex couples, it will almost always be the case that a child of the family will be the
biological or adoptive child of one of the couple only. This is because no child can be the biological
child of two parents of the same sex, and in Scotland (again unlike England and Wales) a samesex couple cannot jointly adopt a child, nor can a same-sex partner of a parent ‘step-parent’ adopt
their partner’s child. The child will therefore be the biological or adoptive child of one partner only.
The only cases where section 18(4)(c) would include a child of a same-sex couple (or a child of a
mixed-sex couple where both partners are not the biological parents) would be rare cases where
the family has moved to Scotland from a country, such as England, where joint adoption or ‘stepparent’ adoption by cohabiting mixed-sex or same-sex partners is possible.
Section 18(4)(c) therefore discriminates against families headed by a same-sex cohabiting couple,
or by a mixed-sex cohabiting couple who are not both the biological parents of all their children.
In theory, there is nothing to stop the court taking into account other factors than those listed in
section 18(4), and therefore taking account of other children not included in the definition in section
18(4)(c). However, the inclusion of discrimination in new legislation should not be justified by an
argument that the court might choose to use its discretion to correct that discrimination.
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In terms of the policy objective of section 18, we can see no reason to invite the court to consider a
child who is the biological child of both of a mixed-sex cohabiting couple, while not inviting the court
to consider, for example, a child of one partner only who has been jointly parented for their whole
life by both partners, or a child born to one of a female same-sex couple through AID treatment,
where the parenting of the child has been shared by both women throughout the child’s life.
In our view, section 18(4)(c) should be amended to direct the court to have regard to any child of
whom the cohabitants are the parents or who they have treated as a child of theirs.
This has the major advantage of consistency with the treatment of cohabitants and their families in
section 26(3) of the bill, which amends the Matrimonial Homes Act to update the definition of
cohabitants that applies for the purposes of that Act. There the court is directed to take into account
whether the couple have a child of whom they are the parents or who they have treated as a child
of theirs. In our view, the same definition of child of cohabitants should be used throughout the bill.
Section 21
The same problem arises with section 21 of the bill. Under section 21(2)(b) and 21(6), when
deciding an order for financial provision on the end of cohabitation, the court can only make
provision for the economic burden of caring in the future for a child of whom both cohabitants are
the biological or adoptive parents. For the same reasons as described above, this excludes almost
all children of cohabiting same-sex couples, and a significant minority of children of cohabiting
mixed-sex couples.
A mixed-sex or same-sex cohabiting couple may have jointly parented a child from birth, despite
only one of them being the biological parent. If the cohabitation ends, under section 21 as it stands,
the court cannot consider the future needs of the child in making financial provision.
As well as being inequitable and potentially very damaging to children concerned, this is
inconsistent with the rule on aliment in section 1 of the Family Law (Scotland) Act 1985, under
which both cohabitants with a family owe a duty of aliment to any child that they have accepted as
a child of their family, regardless of whether they are both the child’s legal parents. It is also
inconsistent with the rule on financial provision for caring for a child on divorce or dissolution of civil
partnership, under section 9(1)(c) of the 1985 Act, which covers any child accepted by the partners
as a child of the family.
As with section 18, we believe that sections 21(2)(b) and 21(3)(b)(ii) should be amended to include
any child treated by the cohabitants as their child. In a case where the child was only treated as a
child of both cohabitants for a short period, either because the couple only cohabited for a short
period, or because the child joined the couple later during their cohabitation, this would be a factor
that the court could take into account under section 21(3).
Other provisions in the bill
Section 1 and Schedule 3 lines 24 and 26
These provisions remove the present restriction on a person marrying their in-law (section 1) or
entering a civil partnership with their in-law (Schedule 3 lines 24 and 26). Unfortunately it appears
to us that the amendment to civil partnership law in schedule 3 has an unintended consequence.
The amendment repeals subsections (4) to (7) of section 86 of the Civil Partnership Act. This
correctly removes the in-laws forbidden degrees, but also, by repealing subsections (5) and (6),
removes an important provision relating to the step-parent forbidden degrees where one person
has received gender recognition under the Gender Recognition Act 2004.
Rather than completely repealing section 86(5) and (6) of the Civil Partnership Act, those
subsections should be amended to remove the references to subsection (4) and to paragraph 3 of
Schedule 10 to that Act.
Section 2
This section places on a statutory basis the rules on lack of true consent to a marriage, either
where one party was incapable of consent (subsection (3)) or where the consent was invalid by
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reason of duress or error (subsection (2)). The Civil Partnership Act already contains, at section
86(1)(e), an equivalent provision to section 2(3) of this bill, on incapacity to consent. But there is at
present no equivalent provision, for civil partnership, to section 2(2) of the bill, on invalid consent
due to error or duress. Instead, section 123 of the Civil Partnership Act refers only to lack of valid
consent, without defining what makes consent invalid.
In our view, if the rules about what invalidates consent to marriage are made explicit in statute, as
they are in section 2(2) of the bill, this needs to be replicated for civil partnership, by amending
section 123 of the Civil Partnership Act to include provisions paralleling sections 2(2) and (5) of the
bill.
Sections 4 to 9 and Schedule 1, paragraphs 1, 2, 4 to 7, and 9
Sections 4 to 9 of the bill amend the Matrimonial Homes (Family Protection) (Scotland) Act 1981,
and paragraphs 1, 2, 4 to 7, and 9 of Schedule 1 make equivalent amendments to Chapters 3 and
4 of Part 3 of the Civil Partnership Act (those two Chapters replicate the Matrimonial Homes Act for
civil partnership).
However, there is a small difference in the wording of the amendments for marriage and for civil
partnership. New section 14(2)(b)(iv) of the Matrimonial Homes Act, inserted by section 8(2) of the
bill, is worded differently from new section 113(2)(b)(iv) of the Civil Partnership Act, inserted by
paragraph 6(a) of Schedule 1 to the bill. We can see no reason why the amendments for marriage
and civil partnership should be different in this case, and believe the wording of section 8(2), and of
paragraph 6(a) of Schedule 1, of the bill should be harmonised.
Section 14
Section 14 of the bill amends section 10 of the Family Law (Scotland) Act 1985, which deals with
the value of matrimonial property. Section 10 of the 1985 Act is also amended by the Civil
Partnership Act, to extend it to apply to civil partnership dissolution in the same way as it applies to
divorce. This includes adding reference to “partnership property” – the civil partnership version of
matrimonial property. If section 14 of the Family Law Bill were to commence before the Civil
Partnership Act, the current wording of section 14 would be valid. However, the Civil Partnership
th
Act is due to commence on December 5 2005, and it now seems certain that the Family Law Bill
will not commence before that date. Section 14 should therefore be amended to match section 10
of the 1985 Act as amended by the Civil Partnership Act, covering civil partnership as well as
marriage.
Sections 18, 23 and 26 – definition of same-sex cohabitants
Since, as noted above, the Family Law Bill will not commence until after the Civil Partnership Act,
in our view the wording in sections 18(2), 23 and 26(2)(a) should be amended to read “… in a
relationship which has the characteristics of the relationship between civil partners”.
Schedule 3
Schedule 3 to the bill contains repeals. In two cases, we believe that minor repeals to marriage law
have accidentally not been replicated for civil partnership.
The repeals in lines 11 and 12 of Schedule 3, which repeal supplementary provisions related to
divorce on grounds of desertion, need also to be made to section 119 of the Civil Partnership Act –
repealing subsections (1) and (2), and the word “(b)” in subsection (3), of that section.
The repeal in lines 17 and 18 of Schedule 3, which makes a small change to the definition of
“matrimonial home”, needs also to be made to the equivalent definition of “family home” in section
135 of the Civil Partnership Act.
Equal treatment for same-sex and mixed-sex cohabitants
As noted above, a larger proportion of families headed by same-sex couples are disadvantaged by
the treatment of children in sections 18 and 21 of the Family Law Bill. In its other provisions, the bill
treats same-sex and mixed-sex cohabitants the same, and this is welcome.

53


199

Justice 1 Committee, 8th Report 2005 (Session 2) – ANNEXE D
12

Following Karner v. Austria at the European Court of Human Rights , and Ghaidan v. Godin13
Mendoza at the House of Lords , it is clear that different treatment of same-sex and mixed-sex
cohabitants is likely to breach the ECHR. The Executive is therefore under an obligation to remove
any such discrimination from devolved law, and in fact it has been Executive policy since 2000 to
treat same-sex and mixed-sex couples the same in new legislation. Some, but not all,
discrimination of this sort in older legislation is removed by provisions in the Civil Partnership Act.
Sections 23 and 26 of the Family Law Bill remove discrimination between mixed-sex and same-sex
cohabitants in the Administration of Justice Act 1982 and the Matrimonial Homes (Family
Protection) (Scotland) Act 1981, and we welcome this.
However, there are two other devolved statutes that still discriminate between same-sex and
mixed-sex cohabitants, and which we believe as a result breach the ECHR.
In the Civil Evidence (Family Mediation) (Scotland) Act 1995, which deals with the inadmissibility as
evidence in civil proceedings of information as to what occurred during family mediation, section
1(2)(d) includes in the scope of the Act family mediation between cohabitants. However, section
1(7) of the Act defines cohabitants to be a man and a woman living together as husband and wife.
There is no justification for excluding from the Act family mediation between same-sex couples,
and section 1(7) of the Act should be amended, by the Family Law Bill, to include same-sex
cohabitants.
In the Fostering of Children (Scotland) Regulations 1996, regulation 12(4) prohibits fostering a child
with a same-sex cohabiting couple, but fostering with a mixed-sex cohabiting couple is allowed. As
the discussion paper of the Adoption Policy Review Group, ‘Choices for Children in Fostering and
Adoption’, acknowledged (page 54), there are ECHR issues with this provision. It should also be
noted that in England and Wales children have been fostered with same-sex couples for many
years.
While we recognise that the final report of the Adoption Policy Review Group has yet to be
published, we understand that publication is expected very soon. The ECHR implications of the
current law mean that further delay must be avoided. Regulation 12(4) of the Fostering of Children
(Scotland) Regulations 1996 should be amended to treat same-sex and mixed-sex cohabitants the
same, either in the Family Law Bill itself, or through a statutory instrument revising the regulations
and coming into effect no later than the bill.
Outstanding amendments to the Civil Partnership Act 2004
The Civil Partnership Act 2004 is an excellent piece of legislation, which we welcome. It does a
good job of establishing civil partnership in Scotland as a new status, for same-sex couples, with
the same legal consequences as civil marriage has for mixed-sex couples, as was the Executive’s
stated policy. The Justice 1 Committee did a very good job last May of scrutinising the Scottish
devolved provisions in the Civil Partnership Bill, in the limited time available for dealing with a
Sewel motion, and as a result a number of problems and errors in the bill were corrected at
Westminster.
However, there remain some relatively minor but significant outstanding issues with the Act. Some
of these are omissions where the Act deviates from the principle of replicating the provisions of civil
marriage for civil partnership, with the result of potential discrimination. Others are drafting errors
that were missed at the time.
Some of the required amendments to the Civil Partnership Act can only be made in primary
legislation, and so in our view should be made in the Family Law Bill, as such amendments are
clearly within the scope of the bill. The remaining amendments could be made either in the Family
Law Bill, or by Scottish statutory instrument using the order-making powers in the Civil Partnership
Act itself.
12
13
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The definition of a child of civil partners’ family
The protections provided by the Matrimonial Homes (Family Protection) (Scotland) Act 1981, for
example an exclusion order against an abusive spouse, are replicated for civil partnership by
Chapters 3 and 4 of Part 3 of the Civil Partnership Act. The civil partnership provisions are
effectively identical to those for marriage except for one significant difference: in both cases the
protections extend to a “child of the family”, but this is defined differently in the Civil Partnership Act
from the equivalent definition in the Matrimonial Homes Act.
Section 22 of the Matrimonial Homes Act defines child of the family as including any person who
has been brought up or treated by either spouse as if he or she were a child of that spouse. The
equivalent definition in section 101(7) of the Civil Partnership Act defines child of the family as a
child who has been accepted by both civil partners as a child of the family.
There is an important difference between the words “treated” and “accepted”. Treatment is a matter
of action; acceptance is a state of mind. The evidence required to prove each is potentially
different. We are concerned about the potential for cases were one civil partner says “I never
accepted that child as our child” despite having treated the child as such.
That there is a significant difference of meaning between “treated” and “accepted” is demonstrated
by the fact that section 22 of the Matrimonial Homes Act originally read “accepted”, and this was
amended to “treated” by the Children (Scotland) Act 1995. Executive drafters unfortunately
reverted to “accepted” when drafting the Scottish parts of the Civil Partnership Act (the similar
English provisions in the Act use “treated”).
There is no good reason for using “accepted” to define a child of a same-sex (civil partnered)
couple, while using “treated” to define a child of a mixed-sex (married) couple, and this is illustrated
by the fact that section 26(3)(b)(ii) of the Family Law Bill uses “treated” to define children of both
same-sex and mixed-sex cohabitants.
To remove this discrimination in the protection from domestic abuse provided to children of civil
partners, the wording in section 101(7) of the Civil Partnership Act should be amended so that
“child of the family” includes any child treated (rather than “accepted”) as a child of the family.
There is a similar problem with paragraph 60 of Schedule 28 to the Civil Partnership Act, which
amends section 12 of the Children (Scotland) Act 1995. That section provides that a court which is
dealing with an action for divorce, annulment of marriage, or judicial separation, must consider
whether to make an order with regard to parental responsibilities and rights for any child of the
family. Paragraph 60 of Schedule 28 to Civil Partnership Act extends section 12 to cover actions for
dissolution or annulment of civil partnership or judicial separation of civil partners.
Unfortunately, paragraph 60 repeats the difference noted above: the amended section 12(4) of the
Children (Scotland) Act 1995 defines child of married spouses as including any child who has been
treated by both of them as a child of the family, while in the same section 12(4), child of civil
partners is defined as including any child who has been accepted by both partners as a child of
their family.
As noted above, these two definitions mean different things, could lead to different results, and
there is no justification for the difference.
The amendment made to section 12(4) of the Children (Scotland) Act 1995 by paragraph 60 of
Schedule 28 to the Civil Partnership Act should be further amended to replace the word “accepted”
with “treated”.
Safeguarding civil partnerships from being accidentally void
Section 85(1)(b) of the Civil Partnership Act differs, in its treatment of the witnesses to a civil
partnership, from the equivalent for civil marriage, section 19(2)(c) of the Marriage (Scotland) Act
1977. For civil partnership, the two witnesses must be at least 16 years of age. For civil marriage
they need only profess to be at least 16 years of age. This means that a civil partnership would be
found to be void if it was later discovered that one witness, despite affirming their age as over 16 at
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the time of the civil partnership ceremony, was in fact short of their 16th birthday at that time. A civil
marriage in equivalent circumstances would not be void.
Such cases will be very unusual. Nevertheless, it is wrong in principle that the law for civil
partnership is different in this respect from the law for civil marriage, and it is contrary to the
Executive’s stated policy that civil partnership is modelled on civil marriage. In addition, it could in
rare cases cause real injustice to civil partners, compared to married partners in the same
circumstances.
Therefore, section 85(1)(b) of the Civil Partnership Act should be amended to correspond to the
rule in section 19(2)(c) of the Marriage (Scotland) Act 1977, that the witnesses must profess to be
at least 16 years of age.
In addition, section 23A of the Marriage (Scotland) Act 1977 provides that a marriage is not void
because of procedural mistakes, so long as the two people were eligible to be married and were
present at the ceremony, and their particulars have been entered into the register at the behest of a
registrar.
There is no such safety rule for civil partnership, so that procedural errors could invalidate the civil
partnership. An example might be where the ceremony is held outwith the registry office, but there
is a mixup over the location of the place for which consent has been granted.
Civil partnerships should not be put at risk by such procedural errors, and the same protection from
that risk should be given to civil partnerships as is given to marriage.
An equivalent of section 23A of the Marriage (Scotland) Act 1977 should be inserted into the Civil
Partnership Act, providing that the validity of a civil partnership cannot be challenged on procedural
grounds so long as the two partners were eligible, validly consented, were present at the
registration and have had their particulars entered into the register.
Places of registration of civil marriage and civil partnership
Section 93(3) of the Civil Partnership Act forbids the use of religious premises for the holding of a
civil partnership ceremony. The Marriage (Approval of Places) (Scotland) Regulations 2002 contain
a similar rule on the use of religious premises for civil marriage ceremonies. However, the wording
of the two rules is significantly different.
This issue was discussed by the Justice 1 Committee last year, when the Committee considered
the Sewel motion on the Civil Partnership Bill. The Executive stated at that time that the wording of
the two rules would be harmonised.
The wording of the religious premises exclusions in section 93(3) of the Civil Partnership Act and in
regulation 7(2)(b) of the Marriage (Approval of Places) (Scotland) Regulations 2002 should be
brought into line. Our preference would be for this to be done by amending the Civil Partnership Act
to bring it into line with the Regulations, rather than the other way round.
Forbidden degrees for marriage
The forbidden degrees for civil partnership are modelled on the forbidden degrees for marriage,
and both are updated by the Family Law Bill to remove the in-laws forbidden degrees. However,
there is a remaining inconsistency. The civil partnership forbidden degrees, in Schedule 10 to the
Civil Partnership Act, include stepparent / stepchild relationships created by civil partnership or by
marriage – for example (with specified exceptions) a person cannot enter a civil partnership with
their former civil partner’s child or with their former spouse’s child.
However, the corresponding forbidden degrees for marriage have not yet been amended to forbid
(with the same specified exceptions) a person marrying, for example, their former civil partner’s
child. Paragraph 2 of Schedule 1 to the Marriage (Scotland) Act 1977 needs to be amended to
include relationships by affinity created by civil partnership.
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Other references to stepchildren
Schedule 21 to the Civil Partnership Act lists references to stepchildren, stepparents, etc in existing
legislation which are to be interpreted as including step relationships created by civil partnership as
well as by marriage.
We believe that the following references need to be added to schedule 21:
x
x
x

paragraph 2(a) of Schedule 1 to the Damages (Scotland) Act 1976
section 71(3)(c) of the Agricultural Holdings (Scotland) Act 2003
section 254(6)(b) of the Mental Health (Care and Treatment) (Scotland) Act 2003

Minor amendments to Schedule 28 to the Civil Partnership Act
We believe that there are some very minor drafting errors or omissions in Schedule 28 to the Civil
Partnership Act, which could be corrected by amending that schedule, or by amending the
legislation amended by that schedule on the date of commencement of the Act.
In paragraph 19 of Schedule 28, we believe an additional amendment is needed to section 12A(2)
of the Family Law (Scotland) Act 1985 to replace the reference to the “liable party” with a reference
to the “liable person”.
In paragraph 22, we believe that additional amendments are needed, to section 16(2) of the 1985
Act, to extend the references to divorce to refer to dissolution of civil partnership also.
In paragraph 26(1)(b), we suggest the word “party” in new paragraph (a)(ii) should be “partner”.
In paragraph 30, it seems that, in the definition of “partner”, the word “has” should be “was”.
In paragraph 42(2), we think that the insertion in subparagraph (b) should be inserted at the end of
subparagraph (aa) of paragraph 1 of Schedule 1 to the Damages (Scotland) Act 1976, rather than
at the end of subparagraph (a) of that paragraph.
Tim Hopkins
Equality Network
5 May 2005
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10:00
Dr Alison Elliot (Moderator of the General
Assembly of the Church of Scotland): The
Church of Scotland welcomes the child-centred
perspective. That represents a change in the
perspective that churches have on family law. Fifty
years ago, we would have been worried about the
status between the adults and the children would
have been thought of as appendages, whereas
now it is entirely core to our thinking that we
subscribe to the other principle, which is that we
should look for the protection of the weakest in
society. For that reason, we welcome the childcentred perspective.

Scottish Parliament
Justice 1 Committee
Wednesday 11 May 2005
[THE CONVENER opened the meeting at 09:57]

Family Law (Scotland) Bill:
Stage 1
The Convener (Pauline McNeill): Good
morning and welcome to the 14th meeting in 2005
of the Justice 1 Committee. We have full
attendance. Agenda item 1 is the Family Law
(Scotland) Bill. I welcome our first panel of
witnesses. We have Dr Alison Elliot, who I am
sure is known to members, as she is the
moderator of the General Assembly of the Church
of Scotland; John Deighan, a parliamentary officer
of the Roman Catholic Church; Major Alan Dixon
of the Salvation Army Scotland; and the Rev Alan
Paterson of the United Reformed Church. I thank
the witnesses for agreeing to give oral evidence
and for their written evidence—it was helpful to
receive it in advance of the meeting. We have
approximately an hour to ask questions on your
submissions.

We are pleased with the proposals. Obviously,
the mechanism will be a lot better if it involves the
principles of the children’s hearings system.
Exactly how children are involved in decisions is
not for the legislation but for the rest of the system
to operate. There is also the question of the extent
to which mediation is encouraged and promoted.
Seen in that way, rather than in a contested way,
the principles and the provisions in the bill will be
beneficial to families.
John Deighan (Roman Catholic Church): We,
too, believe that the welfare and well-being of the
children are critical. That is why we believe in
promoting and nurturing marriage and ensuring
that we do not undermine marriage or weaken the
commitment of marriage.

Stewart Stevenson (Banff and Buchan)
(SNP): I realise that there will be differences of
view on a number of the issues that will be raised,
but there should be an opportunity for each panel
member to contribute. I come at the issue from the
point of view of putting the child at the core of the
family, because the child represents the
continuation of society and of the family. It seems
unlikely that the bill will be modified to undo some
of the reform that has taken place over a number
of years, particularly to divorce law. I take no view
in saying that; I merely reflect the political reality.

The long-term effects on children of marital
breakdown and family dissolution are enormous—
the experience is not just a one-off, but something
that can impact on them for the rest of their lives.
We encourage the committee to consider how the
bill can be used to keep families together, to
encourage the specialness of marriage and to
promote the status of marriage. Our concern is
that the legislation may move to a position of
saying that cohabitation is the equivalent of
marriage, although people have not made the
public assent that they are committing themselves
to a long-term relationship for the sake of each
other and of their children.

My first question is a general sighting shot. Will
the proposals strengthen or undermine family life
in Scotland and, in particular, will they adversely or
beneficially affect children? In the interests of
equity, I will depart from the usual right to left
order. I have no preference about who answers
first—perhaps Major Dixon will start.

In looking at the relationship with children, we
cannot discount the relationship between the
adults, as the quality and the permanence of that
relationship will impact on the children. We cannot
just look at children in isolation or as appendages;
they are part of a family unit. If we can keep that
family unit together, the child will benefit in the
long term.

Major Alan Dixon (Salvation Army Scotland):
Purely from the perspective of children, we go
along with the Executive’s proposals. We have
issues about the reduction in the timescales for
divorce, contested or otherwise, but, from the
perspective of making life easier for children, we
support the Executive’s proposals.
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We see that children do better in marriage—I am
sure that the committee is convinced of that as
well. They benefit in the whole gamut of areas,
whether in health, education or prosperity. The
issue is how we make family law that can keep
marriage special in society. As we say in our
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submission, we believe fundamentally that, if we
enhance other relationships, such as cohabitation,
or weaken the bond of marriage by making nofault divorce easier, that will impact on the stability
of marriage.

1786

level, clergy and church communities have helped
people whose marriages have broken down to
work through that and to come to terms with it—
we have supported people at painful times. Our
church has come to realise that working with
people changes our theological stance and,
eventually, our approach to what we believe
marriage is about. That view has evolved and we
are happy with the notion that the most vulnerable
people will get more protection under the bill than
exists already.

Stewart Stevenson: I will follow up on that, and
other colleagues may develop questions,
specifically on the subject of divorce. Over the
piece, is it your view that the bill, as drafted,
enhances or detracts from the outcomes for
children in particular?

Anecdotally, we picked up various examples,
such as the couple in a contested divorce who
were on their third sheriff and who, between them,
had had 16 lawyers. In the meantime, the young
children remembered nothing but conflict over the
five years of their living memory. In a lot of ways,
the pastoral aspect has helped to move the
church’s stance and its understanding, so we
welcome the bill.

John Deighan: The bill highlights the fact that
there may be a problem in society for people who
need to manage or dispose of their property and
finances. That problem is not unique to people
who are cohabiting and we suggest that other
means be found to ensure that people’s individual
rights and well-being are protected. That can be
done. For example, people can be educated to
leave a will so that difficulties do not arise when
non-married couples split up. Also, many of the
bill’s proposals could be dealt with simply by
encouraging people to make contracts. We believe
that the proposals are unnecessary. It is not that
we do not want to protect the rights of individuals
who are cohabiting, but that we believe that those
rights can be protected by other means without
raising the status of cohabitation, which would be
a threat to the institution of marriage.

Stewart Stevenson: Are you saying that the
generality of the bill reflects increasing
secularisation and a diminution in the importance
of marriage?
The Rev Alan Paterson: No, I do not think that
that is the case. I suspect that 50 years ago
marriage was—occasionally at least—entered into
because society stigmatised other relationships.
Parental and peer pressure put people into
marriages that perhaps might not have been their
first choice if there had been other options. Folk
who are choosing to marry today are making more
of a choice than those who chose to marry 50
years ago, because in many ways we have taken
away the stigma from cohabitation, illegitimacy
and so on. Society has moved on. Nowadays, folk
who are marrying are making a positive choice.

Stewart Stevenson: I have a final wee point
before I go to the Rev Alan Paterson. Given that,
as I recall, fewer than 40 per cent of adults have a
will, how could we in practical terms raise the
figure to nearer the 100 per cent that you
advocate, other than by laying down a law of
succession? How would you achieve that figure?
John Deighan: Research from the Scottish
Parliament information centre shows that changes
in the law take a long time to impact on society. A
lot of people still believe that there is common-law
marriage, for example. Legislation will not change
things overnight; education is needed, too. There
are plenty of opportunities to educate people in
schools, higher education, further education and
citizens advice bureaux, or through television and
the media. We can encourage people and show
them the problems that they may encounter if they
do not make a commitment. Our office gets calls
from parents who split up and find that they do not
have the rights that they believed they had in
respect of visitation rights to their children and
property rights. The issue is education, rather than
the state filling a gap by recognising cohabitation.

The church has a high view of marriage: we see
it as a choice for life. Marriage is about folk
summoning together all the people who are
important in their lives and those in the faith
community that they are part of and inviting their
support as they make a lifelong commitment to
each other. As I said, the church has a high view
of marriage. We suspect that the marriages that
are entered into today may have a different quality
from those in the past. Folk used to choose to get
married perhaps for the reason that no other
option was open to them.
Stewart Stevenson: If I may, convener, I would
like to test my understanding of what the Rev Alan
Paterson is saying. Do people who get married
nowadays have a higher commitment to marriage
than those who got married in the past? Is that
evidenced in declining divorce rates, for example?

The Rev Alan Paterson (United Reformed
Church): We welcome the bill and its childcentred background. We go along with Dr Elliot on
the notion that the church’s attitude to marriage
has moved over the past 50 years. Some of that
movement has come about because, at a pastoral

The Rev Alan Paterson: I am not saying that
that is necessarily the case; I was suggesting that
folk nowadays choose to get married out of a
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wider range of choices. When I was a teenager, a
lot of stigma was attached to people who lived
together and even to divorcees; stigma was also
attached to illegitimacy. None of that was healthy.
It is not appropriate to make a value judgment on
people who choose to live together; after all, it is
their choice to do so. Time will tell whether their
commitment is a greater or lesser one; only the
people involved know what it is. In the past, the
church tended almost to coerce people towards
marriage. It should not do that and I am happy that
it does not do so today.

need to know that, when they make the decision to
get married, they will be supported in making that
decision. People need to know what they are
letting themselves in for.
The question of the fragmentation of the family
is interesting, particularly when I look at what the
Church of Scotland is doing to support families.
Often, the church deals with families who are
already opening up and splitting—because one
person is in prison, for example. It tries to support
families when fragmentation is happening. That is
not a matter of saying that marriage is a little box
that should not be looked at or of attempting to
keep a marriage together for the sake of being
together.

Stewart Stevenson: If I may, convener, I will
ask the other members of the panel to address the
issue briefly. I know that colleagues are anxious to
move on, but other panel members might like to
comment on what the Rev Alan Paterson has said,
as he gave us a slightly different view of the
matter.

10:15
The Convener: The witnesses will be
questioned on cohabitation and family support. If I
understand
Stewart
Stevenson’s
line
of
questioning, he is homing in on an interesting
point that the Rev Alan Paterson made, which is
that, although the marriage rate is lower, people
make more informed choices nowadays. I
emphasise that before the final panel member
replies.

John Deighan: There are quite a few points that
I could comment on—
Stewart Stevenson: Briefly, if you will.
John Deighan: Briefly, we have to encourage
the things that work and that benefit children. As
the research shows, cohabitation tends to last an
average of two to three years. We can see that the
commitment in cohabitation is not great and that
that is not a good thing for children. It is
sometimes argued that trial marriages lead to
greater commitment in marriage, but the paradox
is that there is a higher divorce rate, as has been
pointed out.

Major Dixon: Alison Elliot expressed well the
situation as we understand it. You were right,
convener, to point out the other choices now. Do
people enter into those choices with the desire to
make a long-term commitment? Is that a loving
commitment? If so, we support that. We want such
people to make the additional commitment of
making a public declaration through marriage,
which is what happens in a marriage ceremony,
whether it is civil or religious. From a religious
perspective, the support that is given is along the
line that we are gathered in the sight of God and a
company of people, who are there to support and
help. That is the major difference between
marriage and cohabitation. In general, we
welcome the commitment.

Society has changed and a lot of that change
has led to the fragmentation of family life. The
church has to take steps to address that. There
has been no consistent effort to say, “This is
what’s happening, but it is not a good thing.” It is
not a good thing for children to be split from their
parents. We need to ask how we can try to ensure
that children live with their parents and that
parents live together. We need to ask what
incentives can be given to those who get married
and what disincentives can be made to prevent
people from walking out on a marriage and on the
commitment that they made to their family.

Margaret Mitchell (Central Scotland) (Con):
Good morning. I will focus on the proposals in the
bill for divorce and in particular those for the nofault ground for divorce. What are your comments
on the proposals to reduce the relevant separation
periods and to abolish desertion as a ground for
divorce?

Dr Elliot: We all want to encourage marriage, by
which I mean that people who are contemplating
marriage should be supported so that they make
the decision with integrity. I do not believe in
incentives to encourage people to marry. The
incentive route—the bribery route—is not the way
in which to ensure healthy marriages.

The Rev Alan Paterson: By and large, we
welcome the time changes, particularly to avoid
dragging something on for a long time in young
children’s lives, as five years represent most of a
nine-year-old’s life and memory. To reduce the
amount of conflict to which children are witness is
important.

I do not believe that marriage will be undermined
by our giving greater recognition to people who
choose not to marry. The Church of Scotland has
always said that we would welcome an emphasis
on preparation for marriage. That is what I mean
when I talk about encouraging marriage. People
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The other pastoral evidence that we have seen
is from when children who are caught up in such a
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situation almost cannot get on with growing up
properly because they are caught in a time warp of
confrontation. They may become manipulative,
because that is the only weapon in their armoury,
as they are vulnerable. For those pastoral
reasons, we welcome the proposal.

1790

Margaret Mitchell: In Scots law, there must be
a defender and a pursuer. Would it help if there
was a joint agreement for a no-fault divorce rather
than a situation in which it was almost as if one
party was suing for divorce? Are you in favour of
moving towards that no-fault approach where
agreement can be reached?

Obviously, the issue is not simply about hitting
the timescale and going for it. A divorce has
implications for looking after bairns’ future and
other questions that tie in. Children perceive time
differently. Relative to their whole lives, the time is
a bigger chunk, so we welcome the proposal.

The Rev Alan Paterson: If agreement can be
reached, that approach is welcome. The problems
occur when people cannot reach agreement.
When people have decided that their marriage has
no future and is dead, it is helpful if they can agree
to as much as possible. If they cannot be
reconciled to keeping the relationship together, it
is an advantage if they can be reconciled to not
continuing hostility. A move away from the fault
notion is welcome.

John Deighan: After divorce, conflict is not
always resolved. A child can become the focus of
conflict, especially in relation to visitation rights
and so on. We have said that we are against
divorce in principle. The proposal is to reduce the
time limits for no-fault divorce—when people just
decide that they have had enough. Divorce does
not seem to provide happiness. Unhappiness is
often at the root of choosing to divorce. The longer
time periods show that the state recognises how
much of a commitment marriage is—that it is
supposed to be permanent and stable. The time
period allows people to reflect. About 16 per cent
of divorce proceedings are dropped each year.
The longer the time period, the more chance there
is of people being reconciled.

Margaret Mitchell: If there is agreement, it is
perhaps not helpful to have a pursuer and a
defender. Should that be changed? If there is
agreement, the fact that there must be a defender
and a pursuer may increase the chance of
acrimony. Do you agree that, where there are
children, that approach could create problems
unnecessarily?
John Deighan: We have no fixed position on
that issue yet. Perhaps we could give the matter
thought and feed back our views to the committee
at some stage.

Dr Elliot: I do not think that time leads to
reconciliation. The issue comes back to
encouraging mediation and conciliation. The
Church of Scotland is not against divorce in
principle. We recognise that people enter into
commitments that they are not able to sustain—
there comes a point at which it is necessary, or at
least preferable, to dissolve the marriage.

Anything that rushes divorce through could be
problematic. We must remember that the main
effect of divorce is that it allows people to remarry.
Do we really want people who have just had one
failed marriage to go straight into another one?
Other provisions can be catered for in law, but
divorce allows people to remarry, so trying to rush
the process is a problem.

For the reasons that have been stated, we
welcome a shorter time period for the divorce
process. That is in the context of divorce being a
complicated decision. The family should be
supported as much as possible in making the
decision. We also welcome the idea of a no-fault
divorce process. We do not believe that it is
helpful to be judgmental at that time in people’s
lives. We should instead move towards reconciling
people who are in a desperately unhappy
situation.

Margaret Mitchell: Is divorce always about
allowing people to remarry?
John Deighan: Legally, that is the impediment
that divorce removes. Financial provisions and
provisions that relate to the children can all be
sorted out by other means. Divorce dissolves the
relationship in the eyes of the law and it frees the
person—they cannot be freed to do other things—
to marry again.

Major Dixon: In principle, we are not against the
proposals for divorce and no-fault divorce. We
look at the issue purely from a child’s perspective.
Not every divorce situation includes children.
Some people have a relationship and decide to
exclude an extension of their family. There are
also situations, such as in my case, where the
children have left home. The impact on children in
that situation would be totally different from that in
the scenario outlined by Alan Paterson in which a
child is aged nine or 10. We must keep that in
mind when we consider the time issue.

Dr Elliot: Margaret Mitchell’s comments about
whether there should be a defender and a pursuer
sound persuasive, but I am not aware of our
having considered the matter, so I had better not
comment.
Major Dixon: We have not considered the
matter either, so it would not be appropriate for me
to comment.
Mrs Mary Mulligan (Linlithgow) (Lab): Given
that there is probably a fairly arbitrary aspect to
the setting of timescales for the period of
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separation before a divorce is possible, we must
try to balance the disruption to children in such
circumstances against the opportunity for
reconciliation. Do the witnesses think that reducing
the timescales to two years or one year, as the
Executive proposes, would mean that the periods
of separation were too short, although in the
current system they are too long, particularly when
children are involved? Is there an alternative view?

separation would undermine the commitment that
people make. People ask themselves, “What
commitment am I making? I am entering into a
permanent
relationship
that
has
certain
consequences.” If those consequences were
changed, there would automatically be a
psychological effect and people would think that
they were making less of a commitment.

In relation to Major Dixon’s earlier comment,
does he think that different periods of separation
should be required, depending on whether couples
have children at home or non-dependant children?

10:30
The Convener: By that logic, we would not have
any period; we would simply say that, when
people enter into a contract for marriage, it is
meant to be long term, so they cannot get out of it.
However, the bill tries to take a pragmatic
approach.

Major Dixon: My point was more to do with
whether a divorce is contested. The decision to
divorce is traumatic and sometimes can be forced
on one of the partners. A divorce can be like a
bereavement, which takes a long time to come to
terms with. We cannot say that the bereavement
process is completed after three years; for some
people it goes on for five or more years.

John Deighan: The state’s role is to promote
what is good for society in general, and it is good
for society if married people stay together. If
people choose to cohabit or to leave a person to
whom they have made a commitment, those
decisions will not benefit the common good.
Therefore, the state does not have to support or
promote those choices.

It is difficult to set timescales—the process is
arbitrary. We should consider how people can
cope with making the traumatic decision to divorce
and how they can allow that decision to work
through their systems. If the divorce is contested,
the decision is very traumatic; it can be less so if
the divorce is not contested. We need to consider
that when we decide whether the period of
separation should be one year, two years or five
years.

The Convener: Obviously, not all cases are the
same; there are a variety of circumstances,
although we do not have time to go into them.
However, if there is a breakdown of a relationship
in which one party wishes to remain married and
the other does not, does the church have no doubt
that having a five-year period in which the
relationship still exists does not impact on the
children?

The Convener: My question is for John
Deighan. I acknowledge the Roman Catholic
Church’s view on the matter and it would be
ridiculous to try to argue the church out of it.
However, most witnesses regard the five-year
period of separation that is required in the current
system as extraordinarily long. You said that
getting a divorce is legally necessary if someone
wants to remarry, but there is another aspect to
the matter. As long as a couple are still married,
the law of succession applies, so the husband or
wife cannot disinherit their spouse during the fiveyear period, even if the relationship is long over
and one party is in another relationship. That
seems unfair.

John Deighan: The teaching of the church is
that we follow two paths—the path of truth and the
path of charity. Obviously, at a pastoral level, we
give support to families. In every parish, one finds
a priest or someone who supports families that
have broken down. However, as well as that, we
must uphold the truth about marriage; society
should recognise the social institution of marriage,
because it benefits society in many ways that
amount to more than the private decision of two
individuals.
The Convener: I do not challenge that notion; I
am comfortable with it generally, but I want to pin
you down on the issue that interests me. Where
there is agreement about a divorce, we can argue
about whether the separation period should be
one, two or three years, but it is the five-year
period that interests me. You said that the church
is concerned about the impact on children, which
is the point that I have difficulty understanding,
although I realise that your principal position is that
there should be no divorce.

John Deighan: Anyone who enters into an
agreement must consider the consequences of
doing so. If someone makes a commitment that is
supposed to be permanent, I suggest that five
years is brief in comparison with the permanent
commitment that was intended. During that fiveyear period, one of the spouses might want to
remain married, and it would be an injustice if,
after entering into what they thought would be a
permanent relationship, they discovered that their
spouse could walk out of their lives and disinherit
them after two years, as the bill proposes. Our
concern is that the reduction of the period of
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John Deighan: As I said, the evidence does not
show that five years after a divorce—to choose an
example time period—people are happier, nor

62

1793

11 MAY 2005

does it show that, after that time, the children have
been removed from conflict. The children still have
to deal with the fact that their parents are apart,
which has an impact on them for the rest of their
lives, not just for five years.

1794

There are two principles. It should be recognised
that a child’s parent has rights and that those
rights should be encouraged, but they should not
be encouraged to the detriment of the child. If a
parent was not there when the child’s birth was
registered and, in the meantime, another family
and marriage have started, there could be
interference with that family. However, we cannot
simply ignore the fact that a person is the father
and access arrangements should be permitted.

Dr Elliot: I find it difficult to understand the
nature of the commitment that is being talked
about. When people marry, they recognise that
they are taking on a huge commitment that is
probably outwith their capacity to sustain on their
own. That is why a marriage service is done in the
context of asking for God’s blessing, as well as in
the public context of asking for the support of
one’s close friends and family. Therefore, the
commitment is not something that people enter
into as individuals. People often assume when
they make the commitment that their marriage will
work automatically for the rest of their lives, but
marriage is about realising that it will be extremely
difficult to make it work. Marriage is not about
waving a magic wand so that people are in a
different state in which they are better able to be
committed than they would be otherwise. That is
the difficulty.

Major Dixon: Legislation that is already in place
deals with such issues and I would not want more
legislation to be added to that. I would prefer
people to make use of what is already available.
Mrs Mulligan: It is important to recognise that
the issue is not only about rights—it is also about
responsibilities. We should start with Stewart
Stevenson’s premise about supporting the child.
I would like to move on to step-parents. Do the
witnesses agree with the Executive’s decision not
to allow step-parents to acquire parental rights and
responsibilities through formal agreements with
the resident parent? Will you say why you agree or
disagree?

Mrs Mulligan: Do the witnesses agree with the
Scottish Executive’s proposal to grant parental
rights and responsibilities to unmarried fathers
who register the birth of their child jointly with the
child’s mother? I mention that specific situation,
because I will come on to other ones. In its written
evidence, the Salvation Army Scotland supported
the measure, but I wonder what the other
witnesses feel.

Dr Elliot: I understand that the logic behind the
decision is that there are already mechanisms that
allow step-parents to reach agreements through
the courts that represent a greater commitment
and emphasise the importance of the agreement.
We understand and respect that logic. We must
ensure that people are clear about the position
and that there is plenty of information for them to
realise what they are letting themselves in for and
what the consequences will be. However, we
understand the Executive’s position and go along
with it.

Dr Elliot: We support and welcome the
proposal, because we reckon that both parents
should take on rights and responsibilities.
John Deighan: In the light of natural law and
the natural bonds that will exist, we have been in
favour of giving recognition in such cases. We
support encouraging relationships between
children and their fathers.

The Rev Alan Paterson: We agree with the
Executive. A group of adults making decisions
about a child is not necessarily the best way
forward. Matters can become complicated if there
are serial relationships. We back the Executive’s
judgment for such reasons.

The Rev Alan Paterson: We also welcome the
proposal.

John Deighan: Initially, in our response to the
consultation, we gave qualified support to such
rights for step-parents, but asked whether
alternatives could be found and whether adoption
could be encouraged as an alternative route.

Mrs Mulligan: I want to take matters a step
further. Should fathers who are unable to register
the birth of the child with the mother at the time but
who prove through other procedures that they are
the child’s father be given extended rights and
responsibilities for that child? In particular, should
they be given extended rights and responsibilities
if doing so conflicts with the mother’s wishes?

Major Dixon: We support the Executive’s
position. As Alan Paterson mentioned, serial
relationships are part and parcel of life nowadays
and they can complicate matters. Children can
end up with eight grandparents, and deciding on
the time factor for children in such situations
becomes extremely complicated—and that is an
understatement. We support the proposals.

John Deighan: That is a difficult issue. The
father of the child must be recognised as such, but
a lack of initial commitment should certainly favour
the parent who is the child’s custodian. The church
does not say that it is an expert on how to legislate
to resolve such problems—I am afraid that
members have the difficult part in that respect.

There is already provision in the Children
(Scotland) Act 1995 for rights of access if a
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dispute goes to court. Our issue is which court a
case goes to. Will it be a family court or something
else? The way in which the case is approached
sometimes adds tensions. That can exacerbate
the situation rather than help it.

to a right of access. We would like it to be possible
for the children to have a say in their own cases.
The arrangements should be child-centred, as
other provisions are.
Mr McFee: There is a fair degree of unanimity
that grandparents’ rights should not be automatic.
I will turn to provisions that could be put in place.
As you might know, the Australian Government
recently published a discussion paper entitled “A
New Approach to the Family Law System”. It
proposes amending existing legislation

Mrs Mulligan: Some of my colleagues might
return to the issue of which courts are involved.
Mr Bruce McFee (West of Scotland) (SNP):
Major Dixon has led me nicely on to the area on
which I have some questions: that of grandparents
and their rights, a subject that has hit the
headlines on a number of occasions recently. Let
me put my question in a straightforward way: do
you believe that grandparents should have a right
of contact with their grandchildren?

“to explicitly provide that time with grandparents be
considered by the court when determining what is in the
best interest of a child.”

What is your view of such an approach? For
example, would you advocate a system that is not
determined in court but is more focused on
mediation?

Major Dixon: Each component of the family
relationship has something to offer. The more that
can be offered, the better the relationship for the
child. To make such a right of contact automatic is
very difficult. If two folks are contesting their
divorce, there will be a lot of tension. One set of
grandparents might naturally take the point of view
of their own child, which can then be used as a
weapon against the other person. That is the
context in which the difficulty often arises.

10:45
Major Dixon: We would want to ask the child
what they felt about the situation. We want to get
that balance. Children have their own relationship
with their grandparents—or not, as the case may
be. We would take an approach that brings into
the scenario the ways in which the child would like
the situation to progress.

Dr Elliot: We accept that there should not be an
automatic right on the part of grandparents.
However, it should be exceptional for
grandparents to be denied contact. How that can
be legislated for, I do not know.

Dr Elliot: The position that I reflect would
welcome the mediation route as being preferable
to going through the courts. However, as I am not
a practitioner I do not know how that would
operate.

John Deighan: Our view is quite similar. The
parents have the primary responsibility for the
welfare of their child. They might decide that the
grandparents should not have access. We have
looked around the world, and it seems that
legislators go one way or the other on the issue.
Some grandparents will have been unjustly kept
out of the lives of their grandchildren, especially
when they have taken on the role of the parents,
who might not have been capable of looking after
the children. We were not able to come down
firmly on the issue, particularly given the lack of
firm proposals. We believe that it should normally
be up to the parents to decide who their children
see or who sees their children.

John Deighan: We did not look at that question
in great detail at this stage, but we stated in a
previous submission to the Executive that, as the
situation stands, grandparents can get parental
rights and responsibilities through the courts. If
that has been done, they should be allowed to
exercise those rights and responsibilities. The
reasons why they were awarded them in the first
place will have been based on the family
situation—I am thinking in particular of those
cases in which the grandparents bring up the
children.
The Rev Alan Paterson: Although I have not
had time to consult my committee on the matter,
perhaps grandparents should have the right to
have access considered, rather than have the right
to access. The ultimate decision must be in the
best interests of the child.

The Rev Alan Paterson: Our position is broadly
similar. We hear stories from many grandparents
who were the mainstay of their grandchildren’s
lives during a period of much trauma and who
have done a lot to help to keep the children’s
heads together and to help them to cope. There
are occasions when, because of a court decision,
the grandparents are cut off from their
grandchildren. More seriously, the children are cut
off from the folk who have given them most
support.

Mr McFee: That is useful. One of the problems
expressed by grandparents who have contacted
us is that they have not been considered in the
final decision. We are trying to tease out the best
way forward and to find out whether a process of
mediation should be followed or whether a right of
access should be enforceable through the courts.

We do not believe that simply being a
grandparent should automatically entitle someone
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The Rev Alan Paterson: My answer was partly
based on discussions within our denomination in
which someone with long experience in children’s
hearings said that many grandparents who are
unsung heroes and saints suddenly find
themselves totally excluded, and the folk on the
children’s panels do not think that that is in the
best interests of the kids. The right to access for
grandparents should be considered but, at the end
of the day, the best interests of the child should
determine any decision.

1798

then arises whether cohabitation is perceived to
be another form of marriage.
John Deighan: I made the point earlier that we
must, of course, protect vulnerable people.
However, we believe that the proposals are
unnecessary and that the aims can be achieved in
other ways. If we promote the status of
cohabitation—which, as the committee found, is a
short-term thing that lasts for an average of two to
three years, after which time people either go on
to marry or the relationship breaks up—we could
be sacrificing children and families and making
more people vulnerable. That will happen if we
undermine the status of the institution of marriage.
We are against the proposals, which dilute the
status of marriage in society.

The Convener: The witnesses will know that the
Executive set up a working party to consider a
grandparents charter in response to the issue that
has been raised. Notwithstanding what has been
said about the desires of the child, is it your
general view that the role of the grandparent is
important in family life? If you were to offer the
Executive your input—in a few words—on the
grandparents charter, what would you say?

It is not that we do not care about vulnerable
people, but we believe that it is not only within
cohabitation that people are vulnerable. Many
people who live together are financially dependent
on each other without regarding themselves as
cohabitees. We need to consider how vulnerable
people throughout society deal with their finances
and property and how they dispose of them. As I
said earlier, our way to address that is through
education. We must take the opportunity to inform
them how they can best protect themselves and
manage their lives and finances.

John Deighan: The main point in our
submission is that we support marriage and the
bonds that marriage creates, especially those with
close family such as grandparents. We see the
problems that are created by the breakdown of the
extended family in society today, so anything that
can address that and encourage people to work
together and involve their extended family in the
lives of their children will be beneficial.

The Rev Alan Paterson: We do not regard
marriage as a package of privileges that have to
be jealously guarded for those who have
committed to it. We claim to have a higher view of
marriage than that. Privileges that are granted to
those who are married need not be kept from
everyone else. We particularly welcome the bill’s
emphasis on the vulnerable and we support
anything that protects them. I am all for education
but it is a long-term process and a lot of people
are in relationships now. Also, education is not a
foolproof system. We need to help the vulnerable
as much as we can and introduce safeguards.
Marriage should stand on its merits rather than
somehow being dependant on a package of
privileges in the eyes of society.

Marlyn Glen (North East Scotland) (Lab): I
return to cohabitation and the new rights that are
proposed in the bill. We touched on the
importance of making a will earlier this morning
and of encouraging and educating people about
the importance of doing that. At the moment,
however, less than a third of the adult population
makes a will. Panel members agreed on the
emphasis that should be placed on the importance
of protecting vulnerable individuals. Do you agree
with the Executive that the provisions in the bill
relating to cohabitants are intended as legal
safeguards to protect vulnerable individuals,
including the children of cohabiting couples? What
do you envisage will be the effect of those
provisions?

Marlyn Glen: That is helpful. What are your
views on the Executive’s decision not to abolish
the concept of marriage by cohabitation with habit
and repute?

Dr Elliot: We agree that the provisions will
protect otherwise vulnerable people, but the
matter is tied up with the definition of cohabitation.
We would encourage the Executive to go further
and tighten up the definition of cohabitation.
Otherwise, the right will not be as secure as it
ought to be.

Dr Elliot: Pass.
John Deighan: Historically, there were reasons
why such marriages were recognised. I take it that
the Executive’s assessment is that some people
are still in them. We have not given the matter
great consideration. I do not know whether there
are surviving marriages by cohabitation with habit
and repute from the time of the second world war.
I believe that the initial reason for such marriages
was a recognition that there were obstacles to

Major Dixon: We broadly agree. We must
remember that people who are cohabiting have
decided not to go down the marriage route, which
brings with it certain rights and responsibilities.
That is a decision that they have made. The
matter becomes difficult if we give cohabitees
rights and responsibilities because the question
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people marrying at that time. People lived together
as if they were married but they did not get around
to going through the process, and their children,
their neighbours and the local shopkeepers all
assumed that they were married. I do not have
any evidence that such relationships still exist or
need to exist.

I am sure that we will be told, as we always are,
that it is a matter for the courts to decide, which is
fair enough. The bill is broad, but it does not grant
cohabitants the same rights as married couples.
John Deighan: It will draw cohabitation closer
to marriage. Our worry is about the gradual
dilution of marriage, so that it becomes socially
irrelevant. If we move in the direction that is
proposed, that is exactly what will happen.

The Rev Alan Paterson: We have no position
on the matter.
Major Dixon: Nor do we.

Stewart Stevenson: This might raise your worry
levels slightly. The bill defines a cohabitant as a
person who

The Convener: The provision relates to future
marriages; it would not be applied retrospectively.

“is (or was) living with another person as if they were
husband and wife.”

I return to cohabitation. John Deighan’s concern
is that his information suggests that the average
length of a relationship in which a couple cohabit
is about three years. However, some such
relationships last much longer—say for 20 or 25
years. Both parties must agree to the commitment
to enter into a marriage or a civil partnership, on
which we now have law. One person might want to
marry or enter into a civil partnership and the other
might not, so the wiling party will suffer. Surely
there should be safeguards, which is the principle
behind the bill. The Executive’s letter to the
committee states:

It does not appear to require them to have ceased
to be married. Therefore, it appears to create a
polygamous or polyandrous set of responsibilities.
Do you think that we should be passing into law
something that provides that a series of
relationships can exist simultaneously with legal
rights to property and so on, or should we take a
different approach?
John Deighan: You are illustrating one of the
problems. As family life in society fragments and
we start to try to patch it together, we come up
against so many difficulties. What we have to do,
given the educational role of the law, is promote a
coherent vision of family life. We have to promote
that which best serves society, couples and
children. We believe firmly that that vision is
marriage. We must recognise the burdens of
marriage, which is why we give married couples
privileges; we are not rewarding people for being
married but are, rather, recognising the burdens of
marriage and being open to having children in
marriage. We support that because it is the
coherent vision under which family life will flourish.
However, as we start to change the law to reflect
fragmentation, which is a bad thing, we will just
see more fragmentation. We must take steps to try
to stop fragmentation.

“The Bill therefore provides a set of basic safeguards
relating to the sharing of household goods, money and
property … where economic disadvantage can be shown”.

All the Executive is proposing is that there should
be a safety net. My reading of the bill is not that
the courts would grant the same rights as married
couples to cohabitants who had been together for
three years—although some people would argue
that they should. However, where there is a
proven case of similar commitment, the bill will
ensure that there is a bottom line for the weaker
party, who will suffer disadvantage. I would have
thought that you would be concerned about those
people.
John Deighan: Of course. It is not that we do
not care about people; as I said, we believe that
alternatives should be pursued to ensure that
individual rights are protected. The actions of the
state impact on people’s psychology. If we say
that people do not have to get married in order to
get certain rights but need merely cohabit, we start
to remove—
The Convener: I have to correct
Cohabitants do not get the same rights.

11:00
Dr Elliot: Family life flourishes where there is a
stable loving and committed relationship between
people. I have not been briefed on the
consequences of the scenario that Stewart
Stevenson described.

you.

Stewart Stevenson: To be candid, I came up
with it only when I thought more deeply about what
has been said here, therefore I do not pretend to
have considered the matter fully. Does anyone
wish to comment? It appears to be clear that the
bill will give property rights to two partners or a
complex interrelationship of partners.

John Deighan: They do not get the same
extensive rights, but you must agree that the bill
draws the rights of married couples and
cohabitants closer together.
The Convener: We must emphasise that we are
talking about a set of basic safeguards, although
we as a committee are not clear what that means.
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Dr Elliot: Does not that come up against the
question that we raised earlier, about our possibly
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having to define more narrowly or carefully what
we mean by “cohabitees”?

on relationships breaking down or starting to break
down.

The Convener: That is one of the complications
with which we will have to wrestle.

The Rev Alan Paterson: The prevention of pain
is the best end to start with. We in the churches
who are still involved in solemnising, conducting or
celebrating marriages perhaps need to take from
discussions such as today’s an awareness of the
responsibility that rests with us when couples
come and say that they want to get married. I
suspect that the churches offer a broad variety of
preparation opportunities, whereby they give folk a
chance to talk through what they are signing up to.
With civil marriages, I am not sure that there is any
equivalent of the more old-fashioned process of
sitting down and talking for a wee bit—or, indeed,
for a long time—before the event.

Major Dixon: One would assume that the
lawyers around this table would like that
complication.
The Convener: No comment.
Finally, is there anything that has not been said
about family support services? You may have
picked up that we are trying to produce a new set
of family laws. I do not want to suggest that it is a
side issue, but modernising the legislation does
provide the opportunity to examine services, which
Stewart Stevenson touched on. Has the Executive
given sufficient prominence to the proposals on
family support services and mediation and will it
provide sufficient resources? I know that you are
all interested in that, whether with the aim of
reconciliation or, where a relationship has ended,
of mediating a successful conclusion for all
parties.

If, after sessions with me before their wedding,
three couples phone me up to say that they have
decided to put off the wedding for a while, I am
happy that I might have prevented three divorces.
Perhaps there is a need for people to talk about
the nature and shape of society and the wonderful
role that the institution of marriage plays within it; I
do not know whether mainstream education would
be the place for that.

Major Dixon: I am aware that the Executive
supports four organisations that provide mediation
and which assist families through difficulties, but
the problem for me is that they are all secular and
have no faith component to them. However, some
people feel that it is important to have a faith
perspective, on the basis that their issues and the
way in which they have to deal with them will be
better understood. I am pleased that the Executive
supports the four organisations, but it needs to
look to a wider constituency of groups that can
provide support.

The Convener: That ends our questions. Thank
you for a useful and lively session, during which
we have discussed big issues. We have listened
carefully to what you have said. Thank you for
your written submissions and your oral evidence.
I welcome the members of our second panel to
the Justice 1 Committee. Dr Gordon Macdonald is
from CARE for Scotland and Vanessa Taylor and
Dianna Wolfson are from the Scottish Inter-Faith
Council; Vanessa Taylor is the organisation’s
policy and equalities officer. Ephraim Borowski is
the director of the Scottish Council of Jewish
Communities. At the beginning of the meeting, I
should have introduced Professor Norrie, who will
be our adviser on stage 1 of the Family Law
(Scotland) Bill.

Dr Elliot: If you are offering extra resources,
convener, I am sure that they will be welcome.
The Convener: That is not up to me.
Dr Elliot: Alan Dixon’s point is a fair one. The
churches have a variety of counselling and
mediation services that are greatly involved in
supporting families when things are difficult. There
should be greater recognition of that and greater
publicity for it, so that if people are interested in
that route of gaining support they will be able to do
so. We are committed to providing it anyway; the
more that people know about it the better.

I think that some of the witnesses were in the
public gallery during our questioning of the first
panel. Our lines of questioning will be very similar.
Stewart Stevenson: Again, I start by asking for
an overview. Do the members of the panel think
that the proposals that are on the table will help
children or hinder them? With the child at the
centre of your responses, please say whether the
bill will help or undermine children and family life.
In order to be non-discriminatory, let us start with
the witness on the right of the panel and then
move across.

John Deighan: Through the work of Scottish
Marriage Care, which grew out of the Catholic
Marriage Advisory Service, we have noticed that
the Executive’s support is prominent, but we would
have to ask the organisations whether it is
enough. The cost of family breakdown is
massive—it runs into billions of pounds—so
spending money in the area is a good thing and
we encourage the Executive to do it. However, we
want emphasis on marriage preparation as well as

Dianna
Wolfson
(Scottish
Inter-Faith
Council): The overriding concern of the faith
communities is that the sanctity of marriage be
upheld. Looking at the different issues, I think that
those communities would say that the child, being
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the centre of a marriage and of the extended
family, must also be at the centre of the whole
process. However, they are very much aware of
the reality of modern life in a secular society.
Obviously, different faith groups hold different
views, which can sometimes be difficult to grasp
because of the concepts involved, but I think that
there is broad acceptance of the proposals.
Perhaps Vanessa Taylor will add to what I have
said.

has not done so far. Certainly, evidence from the
States suggests increasingly that the harm to
children is caused by the breakdown itself rather
than by the acrimony that accompanies it.

Stewart Stevenson: Before we move to the
next witness, I want to press you on that. I
acknowledge that you represent a wide range of
faiths, but is there consensus among the people
whom you represent that the interests of the child
must be paramount when difficult choices have to
be made between the interests of the parents and
the interests of the child?

As members will know, the Jewish community’s
specific interest in the bill concerns not so much
the provisions that it contains as those that it does
not contain. Within the Jewish community, views
on the general issues with which the bill deals are
as mixed as they are in society in general.
Members will also know that the Jewish religion as
such is very strongly in favour of the family.
However, unlike some faiths, it recognises that
some marriages break down, and it looks to
moving forward from that situation to the best
advantage of all parties. In that context, we would
like the issue that we have raised to be included.
On Stewart Stevenson’s specific question, I would
like to pass if I may.

Stewart Stevenson: My
definitely pick up on that issue.

Vanessa
Taylor
(Scottish
Inter-Faith
Council): I think that we welcome the bill as an
attempt to reconcile competing rights and
responsibilities in protecting vulnerable people. As
I am sure members will appreciate, the different
faith communities have different views, so we
need to recognise that each faith community deals
with divorce differently. It is difficult to say that,
overall, faith communities support the bill, but
there is broad support for certain aspects of it. The
faith communities certainly welcome the childcentred approach, which they see as being
positive. However, there are concerns about
certain aspects of the proposals.

will

11:15
Stewart Stevenson: That is fine. We will come
back to your specific concerns later. I surrender
the baton to my colleagues.
The Convener: Dr Macdonald, you are saying
that the problem might be that children are
affected by the breakdown itself rather than by the
acrimony. Will you expand on that?

Stewart Stevenson: I am sure that we will
come to those.

Dr Macdonald: When I was growing up, I
greatly appreciated the security that was provided
by having both my mum and my dad there. The
insecurity that is caused by the disruption—“Am I
loved?”; “Is it my fault?”; “Why are daddy and
mummy splitting up?”—is what causes emotional
damage to a child. Nobody wants acrimony, but
the Executive has put the cart before the horse
with regard to the prime cause of emotional
damage to children.

Dr Gordon Macdonald (CARE for Scotland):
In considering what is in the best interests of
children, it seems to me that it is in the best
interests of children to grow up in a family with
their natural parents who are married. In that
context, given that the bill will move society away
from that, the proposals are probably overall
unhelpful for children.

The Convener: If the Executive were to agree
with you, what would you ask it to do to address
that?

Stewart Stevenson: Colleagues will develop
some of those issues in detail. However, do you
think that the bill, in the broad sweep of its
provisions, will be beneficial or harmful to children
at the point where the breakdown of a relationship
is generally agreed to have happened?

Dr Macdonald: The issue, which has already
been covered by previous witnesses, is whether
our emphasis should be on supporting marriage.
No one is saying that all marriages work, but the
Executive’s priority for public policy should be to
support marriage, to help people to make their
marriages work and, where there are difficulties, to
help people to reconcile those difficulties.
Mediation and reduction of acrimony should come
second to that, but that is not the case in the bill.

Dr Macdonald: That depends on what causes
the most difficulty and harm to children. The
premise on which the proposals in the bill are
based is that acrimony in the breakdown of a
marriage is what causes most harm to children,
but it may well be that the breakdown itself is what
causes harm to children. Therefore, that question
needs to be addressed by the Executive, which it

214

colleagues

Ephraim Borowski (Scottish Council of
Jewish Communities): I thank the committee for
inviting us to give evidence today.

Dianna Wolfson: Yes—I think that that position
came over in our consultations.
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Mrs Mulligan: Are you concerned that the
Executive seems to be placing the emphasis in the
wrong place and that, rather than supporting
marriage, it is considering ways of helping people
out of marriage, if you like? Are there never
situations in which a relationship has reached the
stage at which, by staying together, the parents
will cause more problems for the children?
Children are perhaps more likely to be damaged
when a relationship has collapsed to the extent
that it makes the family environment a bad one for
them to be in.

1806

would be unlikely to reduce the number of
divorces. Personally, I think that all of us, including
the Executive, should have as our objective a
reduction in the divorce rate, rather than an
increase in it.
Mr McFee: I understand your comment that the
change would increase the divorce rate in the
short term, because those whose divorces are in
the pipeline would take advantage of the reduction
in timescales, but does your gut instinct tell you
that the change would lead to a long-term increase
in the divorce rate?

Dr Macdonald: The Executive’s priority should
be to support marriage as the most stable and
best relationship within society—that is not the
case in the bill. I understand what the Executive is
trying to do and there are clearly situations—
particularly in which there is violence—when it
might be best for a woman to cease to be in that
relationship. However, it is difficult to legislate for
individual circumstances, which is essentially
where the issue gets a bit murky. Each
relationship is different and we can throw all sorts
of factors in, such as drugs or violence.
Nevertheless, the Executive should still consider
what is best for society as a whole. Two thirds of
marriages survive, and of the one third that do not
survive, in most cases it is unlikely that there will
be extremes of behaviour such that the situation
would be seriously damaging to the other partner
and to the children.

Dr Macdonald: My gut instinct is that, if
something is easier to obtain, the likelihood is that
it will increase. However, I have no evidence on
that, so we will have to wait and see how it pans
out.
Margaret Mitchell: The bill proposes a
reduction in the time limits for no-fault divorces
and will remove desertion as a ground for divorce.
What are the witnesses’ general views on the
proposed new time periods and grounds for
divorce? The parties in such cases will have
reached an amicable agreement to divorce, but—
to build on what Dr Macdonald said—should there
be mediation even in such circumstances? I throw
that into the equation. If the ultimate goal is to try
to keep, where possible, a meaningful relationship
for the benefit of the children—as it is for Dr
Macdonald and many others—would the
witnesses consider such a measure?

Mrs Mulligan: So—you think that the Executive
should support marriage’s advantages to society
as a whole over support and protection for
individual children within a family situation.

Ephraim Borowski: That measure might sound
wonderful in principle but have no effect in
practice. I am not speaking on behalf of the Jewish
community when I say this, but it strikes me that to
require mediation will simply result in a new cohort
of professional mediators signing forms to say that
mediation has been undertaken or, at least,
attempted and that the requirement will have no
practical effect because mediation might simply
not have happened. One needs to be careful that
one is not simply doing what appears to be the
politically correct thing to no practical effect.

Dr Macdonald: The Executive needs to support
what is best for children in society as a whole.
That does not mean that the courts should not
take into consideration what is best for individual
children, but there is clearly disagreement—even
among the witnesses who are before you today—
about what is best for individual children. It is
difficult for us to speculate on specific cases when
we do not have any before us.

Dr Macdonald: There has been experience in
England on requiring mediation. My personal
view—I hope that it is CARE’s view, although I
have not discussed it with my colleagues—is that
mediation would need to be voluntary rather than
compulsory, but that does not mean that it should
not be encouraged and that the Executive should
not support it. My concern is that, although the
Executive is currently putting a lot of resources
into mediation—which is good; do not get me
wrong on that—it is not putting many resources
into any specific attempt to bring about
reconciliation. In some cases, reconciliation will
not be possible—we understand that—but it would
be possible in others and it seems to be a shame
that there is little or no support for it in cases in

Mr McFee: I understand and support much of
what you say about the need for emphasis on
supporting marriage, but I want to nail one issue
one way or t’other. Is it your contention that
reduction of the limits for divorce, as the bill
proposes, would increase the number of divorces
because reconciliation would not be given a
chance?
Dr Macdonald: It would certainly increase the
number of divorces in the short term—I think that
everybody acknowledges that—but I do not know
whether it would increase them in the long term;
we would have to wait and see. The change would
make divorce easier to obtain and therefore could
potentially increase divorces in the long term; it
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which it would be possible. Obviously, many
priests and ministers provide that sort of support
every day to people who are having marriage
difficulties, but public policy does not seem to offer
any backing for that.

Ephraim Borowski: In my experience, that is
what happens in effect. One can meet one’s ex
round the table in a pub and pass the form
backwards and forwards. If a divorce is
uncontested, people do not have to go through
lawyers. It may be appropriate to acknowledge
that possibility and formalise it, thereby slimming
down the process.

Vanessa Taylor: The faith communities regard
marriage as being for life, but all the major faith
communities accept or at least tolerate divorce,
with the exception of the Roman Catholic
community, from which you have already heard
evidence. Divorce is increasingly accepted as a
facet of modern life.

There is clearly a huge difference between
contested and uncontested divorces, and between
divorces in which property or custody issues have
to be settled and divorces in which there is
agreement. Where there is complete agreement, I
suppose that there could be an extreme view that
said, “Why not just let the divorce happen
immediately?” However, no one is suggesting that.
Even a waiting time that was reduced from two
years to one year would still give people the
opportunity to think about it, cool off and possibly
get back together again.

Different views are held on reducing the time
period for non-fault divorce, but we have found
strong support for mediation for couples with
marriage difficulties. Alan Dixon of the Salvation
Army has already touched on a concern that we
mention in our written evidence. Although a lot of
funding goes to mediation services, it is for secular
services. Secular counselling may be helpful for
some couples with a religious background, but it is
not helpful for all. We would like funding to be
available to faith-based organisations that offer
mediation or would like to be able to offer
mediation. We know of cases of faith-based
organisations being turned down for such projects.

Whatever we end up with will inevitably have a
degree of compromise. You are right to be
considering how to make the process the least
acrimonious process possible, even if it is just for
the two parties without any children involved.
Paradoxically, doing that might result in a larger
proportion of couples for whom there is agreement
and no acrimony actually staying together.

We support the idea of mediation, but we did not
consult on whether it should be required, so I do
not think that I can comment on behalf of the
Scottish Inter-Faith Council. My personal view is
that mediation should be encouraged but should
probably be voluntary. I do not know how much
good would result from requiring people to go
through mediation; it might just exacerbate the
acrimony.

11:30
Dr Macdonald: We disagree with the
Executive’s proposal to reduce the time limit. It
came out in the earlier discussion that the
Executive has picked out an arbitrary time limit.
Ephraim Borowski has just made a perfectly
rational argument; if you follow the Executive’s
logic, why wait a year if there is already
agreement? The seriousness of the commitment
within society is such that the law should
recognise it and reducing the time period is
unhelpful.

Margaret Mitchell: Perhaps we should just
require mediation to be considered.
Vanessa Taylor: We would certainly want more
funding for mediation, but we would want that
funding to be available to more than just the four
services that have been identified.

Margaret Mitchell: So what would you wish to
be done in this extended period?

Dianna Wolfson: I have nothing to add to that; I
agree with what Vanessa has said about
mediation.

Dr Macdonald: In what sense?
Margaret Mitchell: What would you hope to
gain if the time period was more than a year?

Margaret Mitchell: You seem to be divided on
whether mediation would be of any benefit to
couples who are in agreement about divorcing. Is
the one-year period for an uncontested divorce
acceptable to you?

Dr Macdonald: A year seems to be a very short
time, particularly if there are children involved. The
commitment that is entered into in marriage,
whether it is civil or religious, is a serious
commitment for life. People should be aware of
that when they enter into it. In a sense, we cannot
hold everyone’s hand all the time. We have to help
people to be aware of the commitment into which
they are entering. If they take out a mortgage, they
should be aware of the fact that if they do not pay
the mortgage, they will lose their house. To reduce

Also, should we be thinking in terms of pursuer
and defender? To cut down on any acrimony,
should we not be thinking about a joint petition to
the court? If we have a pursuer and a defender, it
is almost as if we automatically have a right and a
wrong. Would having a joint petition be better for
children’s welfare? It would smooth the whole
process.
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the time period to one year and say that people
can get out of it very easily as long as they both
agree undermines that commitment.

1810

examine whether the system should remain as it is
or move to using a joint petition.
Dr Macdonald: If there is a relationship
breakdown, the likelihood is that there is fault on
both sides. That is the likelihood in the vast
majority of cases. None of us is perfect and, to a
large degree, it comes down to selfishness on the
part of the individuals concerned. The question is
whether we, as a society, are to say that there is
no fault. I understand the difficulty for courts in
making a judgment about who is more to blame,
but is society just to say that there is no fault? Is
that not a denial of reality? The reality is that there
is probably fault on both sides.

Margaret Mitchell: If nothing meaningful
happens in a longer time period, will the situation
change?
Dr Macdonald: The point is to provide
opportunities for people to explore whether there
is a possibility of maintaining the relationship.
Margaret Mitchell: How would you do that?
Dr Macdonald: Through funding mediation and
reconciliation counselling.
Margaret Mitchell: Which is where we started.

I have a lot of sympathy for judges and sheriffs
who have to make those difficult decisions.
Nevertheless, as a principle, society should say
that fault does exist in a relationship breakdown.
Where people are cohabiting, there is no legal
commitment, so the courts do not need to get
involved. However, where there is a legal contract,
inevitably the courts will be involved.

The Convener: What evidence is there that
reconciliation can change the course of a
relationship breakdown?
Dr Macdonald: Reconciliation always changes
a relationship. If there is some sort of
disagreement, reconciliation will change it.
The Convener: Okay, let me rephrase that.
What evidence is there that reconciliation services
help people to reconcile in a relationship?

Ephraim Borowski: Forgive my butting in on
somebody else’s argument, but the specific
question was whether joint application would be
preferable. It is clearly unrealistic to expect joint
application in every case. Therefore, there will
have to be something like the existing procedure.
The question is then whether joint application
would be an additional useful tool within the bill,
rather than whether it would take over from the
existing procedure. I would be surprised if
anybody would disagree with the proposal, simply
because it can happen—that is, the two people
can toss a coin to decide which one is to be the
applicant and which one is to be the respondent;
one will sign page 1 and the other will sign page 2,
and in effect that will be a joint application. In
general, I am in favour of removing as much
pretence from the law as possible. If an application
really is a joint application, let it be clear that that
is what it is. I would welcome that on the ground
that, at the moment, people are forced to adopt a
fake adversarial position.

Dr Macdonald: The evidence is inevitably
anecdotal. If you go and talk to ministers, you will
find many who have come across people who
have had relationship difficulties and who have
worked with them pastorally to help them to
resolve those difficulties.
We are all presented with a romantic idea of
marriage by the media and people think that
marriage is about a wedding service, but the
wedding is only the start of a marriage. The
marriage is what comes after. There is so much
emphasis on the wedding service, but the
marriage is about the relationship.
The Convener: I do not think that we can
disagree with you, given that Bridget Jones is all
over the press today as the perfect example.
On a more serious point, I do not think that we
have had an answer to the line of questioning that
Margaret Mitchell was trying to pursue. Whatever
the grounds, and whatever you think about the
law, we are not here to judge that; we are trying to
sort out whether the Executive’s proposals are
workable and sensible. At the moment, one
person has to sue the other even if there is no
acrimony and there is total consent. One person
has to sue the other in cases of adultery or
unreasonable behaviour, for example. The current
system almost forces people to write down a list of
reasons why the other person is not a desirable
partner in marriage. In a case of unreasonable
behaviour, the person who is suing the other
person is probably going to exaggerate how bad
the marriage has been. The committee has to

Dr Macdonald: I have not considered this
specific proposal, as I heard of it only today, but I
can get back to the committee on it in writing. One
specific concern that I have is that it is possible
that some sort of pressure could be put on one
party to sign a joint application although they were
not content with it. That is a realistic scenario.
However, I will get back to you with a written
response on the proposal.
The Convener: If there are any issues that you
have not covered in your written submission that
you think it is important that we consider, we
would be quite happy for you to write to us.
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Vanessa Taylor: I will return to the initial
question about reducing the time periods and will
then address the proposal for the joint petition.

concept of fault is retained and that we do not
move to a no-fault system altogether. Further,
there is strong support for keeping adultery as a
separate ground of fault.

We found that people feel, broadly, that a fiveyear period is quite a long time and would cause a
lot of acrimony, which would probably not be in the
best interests of any children or of the parties
concerned. There is fairly broad agreement on
that. However, there is less agreement on the
proposal to reduce the current two-year period to
one year. There is a concern that reducing the
time period would not give adequate time for a
rethink or mediation and a possible reconciliation.
Most weddings take more than a year to plan, and
there is concern that it may be possible for people
to get out of their marriage in less time than it took
them to plan the wedding favours, the dress and
everything else.

Dianna Wolfson: I endorse what Vanessa
Taylor says, but I would like to raise a point about
the time limit. In our discussions, it was pointed
out that the five-year time limit could be a problem
for some people—particularly women, whose
biological clocks are ticking away—with regard to
having the opportunity to remarry and have
children.
The other problem was that having such a long
time limit means that there is more scope for
people going into a situation of cohabitation, which
some of the faith groups would view as being
problematic. From that point of view, a reduction in
the time limit would be helpful.

Some people have a strong feeling that the
period should remain two years. Equally, the view
has been expressed to us that if a marriage has
broken down, it should not be prolonged
unnecessarily, as ending it could give peace of
mind to all concerned. I have to represent those
two views that were put to us. There was broad
agreement to the proposal to reduce the period
from five years to two years but not to the other
proposal.

The Convener: After a brief question from
Bruce McFee, we will have to leave this subject as
we have other issues that we must address.
Mr McFee: There seems to be a general
consensus that some form of mixed system,
perhaps combining a no-fault joint petition and a
retention of some part of the existing system,
would be preferable.
Ephraim Borowski mentioned the issue of
pretence in court, which we all know takes place.
Would you support a provision in the law that said
simply that there was a period after which people
could apply for a divorce and that that period was
the same in all instances? That would mean that
people would not have to invent circumstances
that would enable them to get to court more
quickly.

We did not consult specifically on the proposal
for a joint petition, but we consulted generally on
the retention of fault causes and adultery. There
was quite broad support for retaining those in law.
The issue is less about vilification of one’s former
spouse than it is about the protection of what one
might call the innocent party. If the innocent party
has religious feeling, it protects them if they are
able to say, “Yes, my marriage broke down, but it
was not my fault.” Speaking personally, if my
husband went off with somebody else, I would
want to say that it was that adultery that caused
the marriage breakdown. That is quite an
important thing for some people. It is not about
vilification or apportioning blame; it is about the
healing process.

Vanessa Taylor: We have not consulted on that
so I am not quite sure what I can say about it. I
think that, if the divorce is being sought on
grounds of adultery or unreasonable behaviour, it
might be better for the divorce to take place more
quickly than it would if the divorce related to a
breakdown of marriage and a period of noncohabitation. I am not sure that a one-size-fits-all
approach would be best.

Margaret Mitchell: Could it be both? Could a
joint petition, where there is agreement that,
despite the fact that the people involved have
done their best, the marriage has not worked out
and the people are worse together than they
would be apart, be combined with the scenario
that you suggest? That would mean that there
would be a mixture of no-fault divorces and joint
application, and having a pursuer in other
circumstances.

Ephraim Borowski: As the question was
directed at me, I ought to say something.
It is quite clear that one size does not fit all. In
theory, if there is a fault, one would want to be
able to dissolve a marriage virtually instantly.
Equally, if there is agreement and no acrimony,
one would want there to be a cooling-off period,
which would allow the opportunity of reconciliation
and so forth while ensuring that, once the parties
have agreed that it is over, it is over. If the
fundamental and underlying principle is the
interests of the child or the potential child, perhaps

Vanessa Taylor: Yes, speaking generally, I
think that most people in the faith communities
would support the mixed system because it allows
the option of enabling the couple to come to some
sort of agreement. However, it is important that the
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the appropriate time limit should be not one year,
two years or five years but nine months.

received, which is why our proposal does not
empower the sheriff to instruct a religious divorce
to be given and received.

11:45
Dr Macdonald: The concern about pretence in
court is valid and applies not just to this area but to
all aspects of court activity. The question that I
would throw back at committee members—I
realise that you might not want to pick it up
immediately—is whether the adversarial system is
the best one for our courts or whether it would be
better to move towards a continental system in
which an investigating magistrate looks for the
truth. I hasten to add that that is not CARE for
Scotland’s position; I simply want to give another
interesting perspective on the matter. My point is
that our courts and our Parliaments are based on
an adversarial system. Even the Scottish
Parliament is based on such a system, even
though we were supposed to move away from it.
That inevitably means that people will take
extreme positions, talk up their opponents’
weaknesses and talk down their own weaknesses.
I am not sure that such a system is the best one.

Stewart Stevenson: So you are proposing that
the sheriff should instruct that there be a period
within which a get can be sought and that the civil
process be delayed to create a gap for the
religious process to be gone through. I imagine
that that will also be the case in other faiths.
Ephraim Borowski: Yes. The fundamental
principle of existing law, which there is clearly no
proposal to change, is the clean break. However,
that is frustrated by the current situation, because
the original religious marriage ceremony creates
two marriages, only one of which is dissolved by
the civil process. As a result, there remains a tie
that presumably matters more to one party than
another; otherwise both parties would not be in the
situation.
As you are aware, the current situation also
gives rise to the possibility of blackmail. For
example, the get could be thrown on to one side of
the balance to be weighed against property,
custody or access arguments. As you say, it is in
order to allow the sheriff to say, “We are aware
that there is this other problem in the background,”
just as there might be arguments about financial
hardship, as opposed to a more general sense of
hardship, which I would argue that this is. The
sheriff can say, “Go away and try to resolve it.
Come back to the subsequent hearing and report
where you have got to.” Our belief and our
experience in England, New York and other
jurisdictions where something like this has been
done is that it significantly assists in resolving the
problems before they happen.

As far as timescales are concerned, some
people, particularly those who have a strong
Christian faith, have a conscientious objection to
divorce. Indeed, I can think of a specific example
of that. Reducing the waiting time for divorce from
five years to two years would cause a significant
problem for those individuals.
Mr McFee: That was what Margaret Mitchell
was partly getting at in her question—and, luckily,
we are asking the questions on this occasion. I
certainly think that we should consider those
comments.

Stewart Stevenson: I suggest an alternative
approach, although I do not want to tread on the
voluntary nature of an agreement made at
marriage and an agreement at dissolution that is
again voluntary, as that appears to be core to what
you are trying to achieve. Would it be reasonable,
in terms of your faith, for the legislation to place
sanctions on those who sought to thwart the
deliberations of the civil system post hoc? Would
that be an additional or alternative approach, in
particular when the cooling-off period may have
failed and the civil proceedings have gone ahead?

The Convener: As usual, we are running out of
time and have many more questions still to ask. I
hope that members will not mind if I jump to a
couple of issues that we really need to raise with
the panel, the first of which is religious divorce.
Stewart Stevenson: I thank the witnesses for
their submissions. I want to raise a brief technical
point about agunah, which as described appears
to apply only to women. Does it also apply to
men?
Ephraim Borowski: Yes, in theory. However, it
is less frequent, perhaps for largely sociological
reasons.

Ephraim Borowski: There is a problem with the
imposition of any kind of sanctions because, at
least in theory, that could be represented as
duress and that would, ipso facto, invalidate the
get even if one were granted. Therefore, there is a
difficulty with that approach, but I must admit that I
had not thought about the imposition of sanctions
for, as you put it, frustrating the civil process,
rather than for not going through the religious
process. That might change the balance as to
whether it would count as duress in religious

Stewart Stevenson: But in Jewish law there is
equality in that regard.
Ephraim Borowski: The underlying principle is
that divorce, like marriage, is a contract that is
entered into voluntarily. As a result, both parties
must agree to it. By refusing to accept the divorce,
either party can in theory prevent it from
happening. It must be voluntarily granted and
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terms. As I am not a rabbi, I cannot answer the
question directly, but I can certainly go away and
ask about it; it is an interesting question.

a couple who have had a Muslim marriage can go
to a recognised Sharia court for a divorce, which
will then be recognised in civil law. That is another
option for people, although it happens only in
certain parts of Canada. I know that some Muslim
lawyers are pressing for a similar system to be
accepted under English civil law. The committee
should be aware of that possibility.

Stewart Stevenson: I will close the discussion
off, because I am anxious that we get other issues
in as well. I was thinking in particular about the
distribution of assets rather than forcing the parties
to accept a religious divorce, because that would
be the line that you would not wish us as
legislators to cross.

Dr Macdonald: The principle should be that the
state does not intervene in the internal affairs of
religions. We support that principle and would be
concerned if there were any departure from it.
However, on the specific issue that Ephraim
Borowski and his colleagues have raised, we do
not have any specific opposition to the proposal of
the Jewish community.

Ephraim Borowski: I have certainly taken the
view in the past—and nobody has said outright
that I was wrong—that it would be possible for a
sheriff to say that one party is imposing a
“hardship” on the other by refusing to make a
clean break and to say that they will take that fact
into account, among all the other elements on the
table, in setting a level of alimony or apportioning
property. My understanding is that that is all right
so long as it is open to the recalcitrant party to
change his or her mind and say that they are
prepared to buy the deal, or that they would rather
not and will therefore settle the matter. So long as
it is open to them to go down either path, that
cannot be represented as duress. Therefore, I
would say that that approach is appealing, but that
is not an authoritative view. I would have to
consult on that and come back to you.

Mrs Mulligan: Given that Mr Borowski has
agreed to respond in writing to Stewart
Stevenson’s points, I ask him also to respond to a
question that I did not get to ask about the
granting of parental rights and responsibilities to
unmarried fathers. I did not see a view in Mr
Borowski’s paper on that issue, although there is a
suggestion about the implications for children who
are born of an adulterous relationship. It would be
useful if he discussed that issue in his written
reply.
Ephraim Borowski: I will make one brief
comment. Until relatively recently, the advice from
rabbinical courts in this country was that they
would not consider a religious divorce for people
who did not already have a civil one. Now, the
advice is to get the religious divorce out of the way
as soon as possible. That is largely a result of
changes in society at large, such as an increase in
cohabitation, that have led to the risk of more
children being born, if not completely out of
wedlock, at least, shall we say, to the wrong pair
of parents, with all the attendant consequences
that that has in the religion. That is the main
reason why the matter is regarded as urgent and
important. It is not really about sorting out divorces
but about ensuring that children are not born into a
situation from which, within the faith, there is no
way out.

Stewart Stevenson: It would perhaps be useful
for us to hear from you later to tie up those points.
The Convener: I agree. If we had more time, we
would explore further what technicalities would be
involved in putting provisions into the bill.
Stewart Stevenson: Sorry. I have one other
point, if that is okay, convener.
In its remarks on Muslim couples, although I
suspect that those remarks would apply to couples
of other faiths too, the Scottish Inter-Faith Council
says that it creates confusion for children of a
marriage when the religious divorce happens first
and the civil one happens later. Should we as
legislators respond to that situation, or is it just a
matter that we should note and of which we should
be aware?

The Convener: I am sorry, but we must end the
session there, although I am sure that we could go
on all morning. We would like to consider further
one or two issues that we did not get a chance to
discuss on the record, one of which is
cohabitation. However, if we need more
information on those subjects, I am sure that you
will not mind if we get back to you. I thank the
witnesses for their excellent evidence, for which
the committee is grateful.

Vanessa Taylor: Like Judaism, Islam has
religious divorce, but it is not exactly the same and
the same circumstances do not necessarily apply.
What is certainly different is that whereas in
Judaism one party can stop the divorce
indefinitely, that is not the case in Islam. For the
husband, the divorce is simple in Islam. The wife
can apply to a Sharia court and her case will be
heard there. The position is different but, in both
cases, the idea is that it would be beneficial for
children if the religious and civil divorce happened
at about the same time, because that would
provide clarity for everybody concerned. In
Canada, a system has been put in place in which
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As I said, we have developed the services that we
offer to families over the years. We have done so
in response to demand from the people who use
family mediation services and because of our
perception of children’s and parents’ needs.

12:11
On resuming—

12:15
We have quite wide geographic coverage, with a
service in all the former local government
administrative units. We have services in the
Western Isles and Orkney and we hope to develop
a fuller service in Shetland. At present, the service
for parents and children in Shetland is provided by
our service in Aberdeen.

The Convener: We move on to our third panel. I
welcome Maureen Lynch from Family Mediation
Scotland and Carol Barrett, who is the director of
Family Mediation Lothian. We have a number of
questions for you, the first of which will be asked
by Stewart Stevenson.
Stewart Stevenson: Perhaps you could start by
providing us with some basic information on the
range of work that you undertake and the
geographical coverage that you are able to
achieve. I ask that in the context of the fact that it
is fairly clear that in future there will be an
increased demand for your services.

It is possibly worth mentioning that, although the
range of services that we provide across Scotland
operates within a framework of quality assurance
under which we aim to provide a consistent
protected service to parents and children, the
situation of each service area is very different in
terms of how they obtain resources. Ten of our
services receive direct support from the Scottish
Executive and all but one get some local authority
support—indeed, one service is funded exclusively
by its local authority. We can provide the
committee with details of the funding structure of
the different services.

Maureen Lynch (Family Mediation Scotland):
First, I thank the committee for the opportunity to
give evidence. Mr Stevenson’s question was an
appropriate one to start off with because a key fact
to note about Family Mediation is that, since it
began more than 20 years ago, it has significantly
developed the services that it offers to families
who experience parental separation. We began by
offering mediation—in other words, we helped
parents who were in conflict to manage that
conflict sufficiently to allow them to make
decisions about their children. However, as we
have come to recognise the growing needs of
parents and children who experience the situation
of parental separation, we have developed a
range of other services. We provide a great deal of
information to parents, other family members and
other professionals about the impact of parental
separation on children, how they are affected by it
and what can help them to manage their way
through that process most effectively.

The Convener: Although I am happy to receive
that information, today we need to deal with issues
of principle, not funding.
Stewart Stevenson: Before I hand on to other
members, I have one further issue to raise. At
present, courts can refer partners in cases of
family dispute to mediation. How much does that
happen in practice? Do you have the kind of
relationships with individual lawyers and the legal
profession as a whole to make mediation an
effective way forward?
Carol Barrett (Family Mediation Lothian):
Again, that is an interesting question. Initially, the
rule of court was widely used—certainly, that is the
case in the Lothian area—and its use encouraged
people to come to mediation. However, in many, if
not all areas of Scotland, solicitors are now more
likely to talk to parents about using mediation
services prior to making a court action. Solicitors
have come to realise that, when a case goes to
court, sheriffs will suggest that they try family
mediation.

Over the past 10 years or so, we have become
more involved in developing contact centres for
those parents who are in situations in which, for a
range of reasons, the conflict between them is so
severe that they cannot meet in the normal way,
but there is still a desire for contact between the
child and the parent with whom the child does not
live. The contact centres provide an opportunity for
children to have time with the parent with whom
they do not live, while being protected from their
parents’ conflict.

We find that many families are using us at the
stage before they access the court. That said, they
also come to us through that route: 75 per cent of
cases that come to the 11 contact centres in
Family Mediation Lothian do so as a result of a
court order, by which I mean a court order to use a
contact centre and not a court order to use
mediation. People cannot be forced into
mediation.

We offer a range of direct services for children
and young people. A number of our local services
give children and young people support in making
sense of their experiences once their parents no
longer live together. Sometimes we provide
support to assist their involvement in a legal
process, which can present a range of difficulties
for them. We also offer direct counselling support.
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Stewart Stevenson: Is the trend up or down in
terms of mediation that is driven by the legal
process, either before a case comes to court or
from a court order?

people who seek a divorce using those grounds,
there is a tendency among those who have
children to use the fault grounds of adultery or
unreasonable behaviour, because people can get
a divorce much more quickly if they use those
grounds. That is why our response to the
proposed reduction in the period of noncohabitation is favourable. On the one hand, it is
not satisfactory to maintain children in a broken
relationship. On the other hand, embroiling
children in a messy process in which one parent
has to blame the other in order to get a divorce is
not satisfactory either. Our approval of the
proposed reduction in the periods of separation
comes from our desire to promote a legal
framework that is more supportive of children.

Carol Barrett: In many cases, it is up. That said,
the evidence that we have gathered from our
referral rates is that most of the people who come
to us now are self-referrals. People are finding out
about family mediation through one route or
another. Unfortunately, we are seeing an increase
in the number of families who use our services
because their parents used our services. We have
now been around for more than 20 years.
Stewart Stevenson: Is that the case across
Scotland, Maureen?

Margaret Mitchell: Do you therefore favour a
no-fault ground for divorce, with a joint petition? If
so, would you want that to be in every
circumstance or do you favour a mixed system,
with both fault-based grounds and joint petitions?
Arguably, the pursuit of a defender unnecessarily
adds to the acrimony.

Maureen Lynch: The trend across Scotland is
up and down. That is for two reasons: the first of
which relates to referrals to mediation through the
legal route, either through the rule of court or
through solicitors. Those referrals depend very
much on individual legal practitioners or sheriffs.
The trend therefore goes up or down, depending
on who the sheriff is at the time.

Maureen Lynch: I listened to the comments on
fault in divorce that were made by one of the
speakers in the previous panel. The matter is
complicated. As you know, the UK Parliament tried
to change the divorce law recently to get away
from fault and go down an administrative route.

Secondly, as Carol Barrett said, although we
appreciate referrals that come through a rule of
court or through initial contact with solicitors in the
legal process, we promote the idea that it is useful
for parents to have access to mediation services
as early as possible in the separation process. We
seek a wider understanding in the legal profession
that mediation is not just about helping parents
when they have got stuck and are unable, without
support, to sort out issues in relation to children.
Mediation services can provide people with
information to help them to make decisions and
avoid getting to the point at which they are stuck.
In our relationships with solicitors, we help them to
become as aware as possible of the range of other
services that family mediation offers, in addition to
our being there when parents who are in the legal
process find that it is not satisfactory and need an
alternative.

Divorce is not only a legal process, but an
emotional
and
psychological
process
of
relationship breakdown. When the UK Parliament
considered the matter during the consultation
process on the proposals for England and Wales,
there was discussion about the matter and
research was undertaken that indicated that in
some
circumstances
children
would
not
necessarily be supported by an approach that
meant that they could not think about the divorce
in terms of fault. It was suggested that the
emotional and psychological process that some
children needed to accomplish required them to
find a way of understanding what was happening
in terms of someone being to blame. We are more
comfortable with a legal framework that promotes
the use of no-fault grounds for divorce, particularly
for people with children, while acknowledging that
there will be situations in which individuals need to
approach the divorce from a fault perspective.

Margaret Mitchell: I turn to divorce. In your
helpful submission you state that you are in favour
of the proposed reduction in the periods of
separation. Will you comment on Scottish
Marriage Care’s view that one year is not a
sufficient period of time for people to sort
themselves out emotionally? What part will
mediation play in the reduced periods of time? I
take your point that mediation should be a positive
starting point as opposed to a last resort.

In many ways, we might argue that there is
never enough time for parents to sort things out,
because divorce is a process that goes round in
circles rather than in a straight line. A year is long
enough to enable parents to negotiate contact and
residence arrangements for their children,
provided that the parents who require the support
of agencies such as Family Mediation Scotland
are able to receive that support. The availability of
family mediation services will be crucial if the bill is

Maureen Lynch: First, we should look back and
consider the reasons why it was identified that
action needed to be taken on the periods of
separation. Although there has been a steady
movement towards use of the non-cohabitation
grounds for divorce, with just over 80 per cent of
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to have its intended effect of reducing acrimony for
the benefit of children.

feel able to discuss what the future arrangements
for the children should be.

Carol Barrett: The most damaging thing for
children is for their parents to be in conflict. If
someone wants a quickie divorce they have to up
the ante, which leads to more conflict and blame.
The children can be caught up in the middle of all
that. Family Mediation Scotland is not a
counselling agency, but sometimes we see
couples who are not ready to separate, or note an
ambiguity in the response of one of the partners.
We do not tell parents that going down the family
mediation route means that they will have to
separate. Parents have individual appointments
when they first come to us and if the mediator
thinks that the parents are not ready or willing to
separate, they do not say, “Okay, we’ll get you
separated, because that’s what we’re here for”;
they explain that we work closely with Couple
Counselling Scotland. We have a fast-track
system for families in crisis who need help quickly,
so we can signpost families to support that is
about keeping families together. We do not think
that all the couples who come to family mediation
should separate.

In some areas of the country, the family
mediation service must cover a wide geographical
area. We have just developed a new service in
Argyll and Bute, for example, where there is only
one member of staff. We would be looking to
expand family mediation services at the same time
as exploring ways of refining and developing our
service better to meet the needs of families, as we
have done over the past 20 years. That also
needs resources.
Margaret Mitchell: Are there any accreditation
issues? Mediation services seem to come under a
wide umbrella.
Carol Barrett: All the mediators who are
employed by family mediation services in Scotland
are members of the UK College of Family
Mediators. The college is the regulatory body for
family mediation in the UK, and applies standards
that we must meet in our practice and supervision.
All our mediators go through Family Mediation
Scotland’s national training course and must have
regular continuing professional development and
supervision. We all have professional indemnity
insurance.

Margaret Mitchell: My understanding of family
mediation is that the mediator would first consider
whether there was something to preserve and
then, if there was not, consider how the couple
might resolve the situation.

Margaret Mitchell: Do you think that that should
be the exclusive route? Is there a role for the
voluntary sector in mediation?

Carol Barrett: Most definitely.

Maureen Lynch: Family mediation services
obviously are voluntary sector services. They are
out-of-court services. They are supported to a
degree by central Government funding, but they
are still technically voluntary sector organisations.
We feel strongly that it is necessary for the
protection of families who use mediation services
that a system of regulation and accreditation
applies to the voluntary organisations that provide
those services. Those people who come to use
mediators will have the protection of knowing that
the mediators have a certain level of training and
supervision. People who do not have that training
or who are not supervised in that way will not be
able to get involved in providing mediation.

Margaret Mitchell: The Scottish Executive
seems to favour the allocation of more resources
for mediation. How best would such resources be
spent?
12:30
Maureen Lynch: If parents who agree to
divorce are to have only a year in which to sort out
the arrangements for the children, a great many
demands will be placed on family mediation
services. There is obviously a need to expand
resources in individual services—for mediators, for
example—so that the service can be sufficient to
meet the needs of what will undoubtedly be an
increased demand as a result of the bill.

Margaret Mitchell: So people not working for
Family Mediation Scotland might not come under
your umbrella but could still be accredited by you.
A local authority group might start up, for example,
but it would require the same accreditation and
standards as must apply with your organisation. Is
that correct?

We also feel strongly that there is a need for
significantly greater resources to be put into the
development of contact centres. In the experience
of family mediation services, many couples cannot
even think about coming together to make
arrangements for the children. Contact centres
provide a stepping stone to help maintain the
relationship between the parent and the child at
the same time as allowing the other parent, with
whom the child lives, to feel comfortable about
that. It often reaches a point where the parents

Maureen Lynch: We believe that to be the
case. Over the past 20 years, family mediation
services have developed in affiliation either to
Family Mediation Scotland or to an organisation of
solicitor mediators who operate outside Family
Mediation Scotland’s framework, although they
have their own system of accreditation. I do not
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know whether independent mediators are the
future. The important point for us is that people
who use mediation are at a vulnerable point in
their lives. They rely very much on being in touch
with people who have professional training and
who operate within a framework of supervision
and accreditation, where recourse is offered
should anything go wrong. We would be loth to
consider developments that might in some way
jeopardise that framework.

and responsibilities to unmarried fathers. What
might the impact of that be on the service that you
deliver? Will you face increased demands? If so,
how will you address them?
Carol Barrett: That is a really interesting
question. It is difficult, because my experience of
working in the family mediation field is that many
unmarried fathers do not realise that they do not
have parental rights and responsibilities until a
separation happens. We have seen an increase in
the number of unmarried fathers who are using
family mediation, which is due to a lot of things,
such as the threshold for legal aid and people not
wanting to go down the adversarial route. They
see mediation as a way forward. A lot will depend
on the amount of publicity to inform people of the
legal position. However, we encourage people to
use mediation.

Margaret Mitchell: You put a strong case,
based on your experience and track record.
Maureen Lynch: Yes.
The Convener: I have two quick questions, and
would like brief answers, if possible. What are the
criteria for family mediation? Do people have to
declare that they are facing separation?

One of the interesting points is that the rights
and responsibilities bit is a piece of paper, and it is
sometimes difficult for people to wave about that
piece of paper saying that they have rights and
responsibilities. Putting those rights and
responsibilities into practice can be examined
through mediation. It is difficult to say that because
someone has that bit of paper it will make a
substantial difference to them, but it is a starting
point.

Carol Barrett: They have to be either
separating or divorcing and have children.
Although couples arguably are a family, we do not
work with them to resolve their conflicts. We also
work with grandparents and step-families in
mediation.
The Convener: Have you counselled same-sex
couples where children are involved?
Carol Barrett: Yes, we have worked with samesex couples, but we do not counsel, we mediate.

Mrs Mulligan: It is interesting that many people
do not realise that they do not have rights and
responsibilities at the moment. It is a question of
education, to which no doubt we will return.

Mrs Mulligan: Carol Barrett mentioned referring
people to couple counselling if that was more
appropriate than mediation. Is referring people on
straightforward and joined up, or are there
problems with the availability of the service?

Maureen Lynch: If the legislation results in a lot
of publicity about unmarried fathers and the
change to the law so that people who jointly
register births from the implementation of the
legislation will have parental rights and
responsibilities and there is an intention to
encourage unmarried fathers not to use the legal
process but to use parental rights and
responsibilities agreements, we would want family
mediation services to be part of that promotion,
although there would be significant resource
implications as a result of the significant increases
in demand for family mediation services that I think
there would be.

Carol Barrett: It is joined up in the Lothian
service. I cannot speak for other services in
Scotland, although most mediation services do
have a relationship with Couple Counselling
Scotland. Resources are an issue, but Couple
Counselling Scotland is keen that we work
together, and it feels that referrals from family
mediation are important. It is about the two
agencies supporting families through whatever
their transition will be, whether they decide to stay
together and therefore need counselling or they
come back to mediation. Couples in the past have
used the threat of coming to me as a mediator to
stay together.

Mrs Mulligan: Do you have a view on the
Executive’s proposal that parental rights and
responsibilities
should
not
be
granted
retrospectively? At the moment, unmarried fathers
can register, but your experience of their not
recognising that they do not have rights and
responsibilities probably means that not many of
them do so.

Mrs Mulligan: I ask the question because you
may have heard our discussions with the previous
panels, when there was a lot of talk about
timescales and the ability for people to become
involved in couple counselling or mediation. I
wondered whether it was readily available, or
whether we were talking at cross-purposes.

Carol Barrett: That is difficult. There are a
number of families out there for which granting
parental rights and responsibilities retrospectively
would not be in the child’s best interests and in

My main question is about unmarried fathers. I
note from your written submission that you support
the Executive’s proposal to grant parental rights
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which the child and its mother would perhaps be
put at risk, particularly if there has been domestic
abuse. That is a big issue for us and for many of
the services throughout Scotland with which we
work. We work in an area in which domestic abuse
is an issue. Such abuse might be the result of
separation, which might have caused increased
conflict, or it might always have happened. If rights
and responsibilities were retrospective, we would
be concerned that fathers who perhaps should not
have automatic rights and responsibilities in
relation to children would have them, which would
potentially put children and mothers at risk.

1826

grandparents when determining what is in the best
interests of a child?
12:45
Maureen Lynch: We would be more inclined to
talk about contact and residence in terms of the
children’s rights than the adult’s rights. There is
sound evidence that grandparents play an
important role in children’s lives, and that the
importance of that role often increases when the
parental relationship breaks down.
The problem with a right to contact is that,
because family mediation works within the
relationships of the family, when the parental
relationship breaks down, the right of contact is
less important than the relationships within the
family working in a way that enables contact to
take place. We promote the importance of children
maintaining contact with grandparents in the work
that we do through family mediation services.
However, we would want to avoid putting children
in a situation in which they are part of yet another
dimension of the adult conflict. We would be
reluctant to talk about grandparents’ rights; we
would rather talk about creating a framework of
understanding and information within which
parents recognise how important grandparents are
to their children and, with the help of mediation
services if required, contact between grandparents
and children is made possible.

Maureen Lynch: We are concerned that the
Executive thinks that there should be an option for
a birth to be re-registered and for the father’s
name to be put on the birth certificate if it is not
there. However, that would not seem to be
possible if the birth was originally jointly registered.
We would be interested in more consideration
being given to the possibility of using a simple
way—at least from a practical point of view—of
getting the consent of both parents, but giving
retrospective parental rights and responsibilities to
both parents.
Mrs Mulligan: I have a brief question about
step-parents—I am conscious of the time. The
Executive does not suggest that parental rights
and responsibilities should be extended to stepparents. What are your views on that? How much
do step-parents make use of your services?

Mr McFee: Children can often be used as
pawns in an horrendous game that is going on
between the two parties. What do you do when
one of the partners is determined that there will be
no mediation and that they will exclude one set of
grandparents, perhaps for perverse reasons? Is
there ultimately a role for the court in that situation,
or should it always be resolved through
mediation?

Carol Barrett: In the Lothian service, we have
recently developed a pilot project with Family
Mediation Scotland and Family Mediation Tayside
in which we have successfully piloted the use of
mediation with step-parents. The project has
involved step-parents and stepchildren where that
has been appropriate. There was a perception,
particularly among families, that mediation once
used was done, but we have tried to encourage
people to think about mediation as something that
they can dip into at all times. Step-parents have
come to mediation when they have been through
mediation with their partners but are having
difficulties with the step-family relationship,
particularly with young people and the threat of
young people becoming homeless as a result of
their not getting on with a new step-parent. Stepparents are using mediation. A publicity leaflet is
about to be produced to encourage step-families
throughout Scotland to use family mediation.

Maureen Lynch: Married fathers have a right of
contact with their children. They can go to court if
they are unable to execute that right and can get a
contact order that gives them the right to exercise
the right of contact. However, in the experience of
family mediation services, that by itself does not
promote contact between a parent and child,
because there are many ways in which a parent
who wants to resist contact can make difficulties.
Our dilemma is that we know that contact
between parents and children, and between
grandparents and children, supports children, but
we also know that conflict is the single biggest
factor that is to the detriment of children in such
situations. We need to find a way of getting a
balance between promoting contact and limiting
the opportunities for conflict between parents and
grandparents. Over the medium term, it will be
more useful and more effective to promote an

Mr McFee: I will cut to the chase on
grandparents. Should grandparents have a right of
contact with their grandchildren? I have a copy of
your submission, but will you briefly outline your
views on the proposed grandparents charter? Will
it be effective? Should we adopt the proposal in
Australia to amend existing legislation to provide
that the court should consider time with
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understanding among parents and grandparents
of the importance of contact so that those
relationships work in a way that enables contact to
take place. Our anxiety would be that providing a
right of contact for another group would serve to
increase the amount of conflict in which children
are likely to be involved. Whether there would be a
corresponding increase in the amount of contact
between parents and grandparents is uncertain.

Maureen Lynch: We very much favour the
changes, because through our work we recognise
that the period immediately after a relationship has
broken down—when a woman has decided that
the relationship is over and that she wants to
move on—is dangerous, and probably for longer
than the time involved in the divorce itself. We also
work with a great many unmarried couples, so we
are well aware that interdicts have not been
available to women who are not married. We very
much favour the extension of interdicts to cover a
period beyond divorce, locations beyond simply
the matrimonial home, and unmarried parents.

Mr McFee: That is useful. In effect, what you are
saying is that we should rule out the right of
contact for grandparents immediately. You are
very much going down the line of mediation. Can
you conceive of any circumstances in which a
grandparent should be allowed to resort to the
law?

Marlyn Glen: I take it that you are not
advocating a presumption of no contact in
situations such as that.

Maureen Lynch: As things stand, grandparents
have an opportunity to resort to the law if they
want to, and many grandparents find themselves
in a situation where achieving contact is so
important to them that they do that. We would not
rule out the option of taking that course of action.
At the moment, there is an opportunity to examine
the nature of the relationship with the
grandparents and for the child’s interests to be
considered within that. If there needs to be
recourse to the law, the present law perhaps
provides a better framework than would a blanket
right for grandparents to have contact with their
grandchildren.

Maureen Lynch: No. We do not advocate a
presumption of no contact, because we believe
that, in the majority of cases, contact with a father
who no longer lives with a child will be good for the
child. We feel that we need to rely on the court
process to consider the whole picture, to take
account of the needs of the child and to identify
cases in which there should be no contact. We
also seek the development of a court process that
is a bit more sophisticated than the current system
in identifying issues around domestic abuse and
situations in which no contact is the best
disposition.
Carol Barrett: We also want to consider the
process of assessing the difference between
supported contact and supervised contact. We
have been running a pilot in Scotland with two of
our mediation services to provide supervised
contact, where children are supervised on a oneto-one basis by a trained member of staff. In terms
of child protection, we should be looking to provide
a greater range of contact services.

Carol Barrett: Even when grandparents feel
that they have to go to court and use the legal
route, at the end of the process they must work
out how the contact will happen and manage it.
That is why many grandparents whom we work
with use our contact centres. One does not want
children to be part of that conflict. If families have
had to go to court, one assumes that it is because
there has been a level of conflict. That is why
grandparents use our centres. The grandparents
charter is saying that grandparents are important.
Another way of introducing that would be in
connection with the work that is going on in
relation to parenting plans. Many parents whom
we work with are keen to do parenting plans in
which they consider all aspects of the children’s
lives, and family and extended family would be
part of that. That is another way of ensuring that
the wider family is important for children in
Scotland.

Down south, there is a network of contact
centres, in which £3.4 million was recently
invested. In Scotland, we have an organisation
called the Scottish Association of Child Contact
Centres, which gets no funding at all.
Nevertheless, we are looking to roll out supervised
contact across Scotland in cases in which child
protection issues and domestic abuse are
involved.
The Convener: I am afraid that we must leave it
there. What you have said has been very valuable.
I hear what you are saying about the funding
issue, but the committee needs to explore further
the principle and the effectiveness of mediation.
There might be one or two issues, particularly from
your experience, on which we would like to get
back to you, if that is okay.

Mr McFee: Thank you. That is useful.
Marlyn Glen: You have already touched on
domestic violence, which is an important issue.
Will you expand on your written submission and
give your views on the reforms to matrimonial
interdicts and the introduction of domestic
interdicts?
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The Convener: Thank you both for your
evidence. We are very grateful.

1830

other act that I mention is the Administration of
Justice Act 1982. Those two acts are not covered
by the Civil Partnership Act 2004.

Last but not least, our final panellist is Tim
Hopkins, who is the legislation and policy worker
for the Equality Network. He has given evidence to
the justice committees on a few occasions. Only a
short time is available to us—about 15 to 20
minutes.

The Executive has rightly included the
Administration of Justice Act 1982 in the Family
Law (Scotland) Bill, but it has left out the Civil
Evidence (Family Mediation) (Scotland) Act 1995.
The latter is especially important, because that is
the act that says that information that comes up in
family mediation cannot be referred to in civil
proceedings. When the Family Law (Scotland) Bill
comes into effect, there will obviously be rather
more civil proceedings involving cohabitants and,
for example, financial provisions. It is very
important that the same family mediation rules
apply to same-sex cohabitants as apply to mixedsex cohabitants.

The committee has not had time to consider a
range of issues in connection with the bill, and that
has been the subject of argument with the
parliamentary authorities that determine the
timetable. We are conscious of the need to
intertwine some of the issues that we have been
talking about with equality issues. I think that I
speak for all the committee when I say that we are
committed to issues of equality. The fact that we
are taking evidence from the Equality Network at
the end of the process is not at all symbolic of how
we see equality intertwining with relationships and
their regulation in law. I imagine that there are
some significant issues that Tim Hopkins will want
to get on the record.

Generally speaking, the bill does a good job. In
my written evidence, I mention one other area of
concern—the Fostering of Children (Scotland)
Regulations 1996. Secondary legislation can be
amended by statutory instrument and it is very
important that those regulations are amended. It is
now pretty clear that not having the same
provisions
for
same-sex
and
mixed-sex
cohabitants is likely to be in breach of the
European convention on human rights.

Marlyn Glen: I will try to roll my questions into
one, so as not to be too complicated. First, I invite
Tim to give a response to the view that there is no
need to increase protection for same-sex
cohabitants, as they now have the option of
registering a civil partnership. Secondly, the policy
intention is to treat unregistered same-sex
cohabitants in the same way as opposite-sex
cohabitants. Does the bill achieve that?

13:00
Marlyn Glen: Thank you for that answer; you
have covered a great deal of ground. We will get
through a lot at this rate. You are suggesting that
some things are lacking from the bill and that
some amendments will be needed.

Tim Hopkins (Equality Network): My answer to
the first part of your question is that a civil
partnership is, in essence, the same-sex version
of marriage. Civil partnership law is modelled on
civil marriage law, and exactly the same issues
arise for same-sex couples who choose not to
enter a civil partnership as arise for opposite-sex
couples who choose not to marry. People will
make assumptions about what legal protections
they have and do not have, and some of those
assumptions will be wrong. There is already some
legal protection for same-sex cohabitants, which
has been put in place over the past five years,
concerning issues such as tenancy succession
and so on.

Some respondents have pointed out that the
definition of cohabitant in the bill refers only to
children who are the children of both cohabitants,
which would exclude, for instance, a female
couple who were bringing up a child together. Will
you outline the disadvantages of the definition?
Tim Hopkins: Our evidence refers to sections
18 and 21. Section 21 deals with financial
provision when cohabitants split up and directs the
court to take into account the future needs of a
child. In essence, the provision is copied from the
provisions for when a couple divorce or for when a
civil partnership is dissolved. However, there is a
difference. When a marriage or a civil partnership
is dissolved, the legislation that deals with the
future costs of looking after a child covers any
child who is being brought up by the couple. But,
as it stands, the Family Law (Scotland) Bill, says
that when cohabitants split up, the only children for
whom the costs of future care can be considered
are those who are the children of both cohabitants.

It is right to have a more limited set of
protections for cohabitants than exists for married
people and those in civil partnerships. Where
protections are introduced, they need to be the
same for same-sex and mixed-sex cohabitants.
The bill almost gets it right from that point of view.
Where it does not, that is due simply to oversight
on the Executive’s part. I mention in my written
submission the Civil Evidence (Family Mediation)
(Scotland) Act 1995, which I think is the last piece
of primary legislation to cover mixed-sex
cohabitants but not same-sex cohabitants. The

Many mixed-sex cohabiting couples are bringing
up children who are not the children of both
cohabitants; such cases are referred to in the
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policy memorandum to the bill. For same-sex
cohabitants, it is obvious that the couple will not
both be the biological parents. As it stands,
adoption law in Scotland means that it is not
possible to have step-parent adoption within a
same-sex couple, therefore all the children of
same-sex couples will be excluded.

repute. That can happen only in the specific
circumstance that the couple held themselves out
to be married and everybody believed them to be
married. The number of cases of that per year is
tiny. Given that the bill introduces a proper
framework for financial provision in cases in which
one of the cohabitants has died without a will, the
fact that same-sex couples do not have the
equivalent status of marriage by cohabitation with
habit and repute does not pose a significant
problem. However, to have complete equality, the
right way to fix the problem would be to abolish
marriage by cohabitation with habit and repute.

If a couple, mixed sex or same sex, have
brought up a child who is not the biological child of
both parents; and if another couple, mixed-sex,
have brought up a child who is the biological child
of both parents; and if both couples have done
that for 10 years, since the child was born, and if
all other circumstances are equal, then the court
will be able, when considering financial provision,
to consider the future costs of bringing up the child
in one case but not the other. That does not make
any sense and is inconsistent. I have suggested
that it is inconsistent not only with the way in which
children are dealt with under the financial
provisions for divorce and dissolution of civil
partnership but with other parts of the bill that deal
with cohabitants. It is inconsistent with the
treatment of children under the Matrimonial
Homes (Family Protection) (Scotland) Act 1981—
both as it stands and as it will stand after the
amendment to section 18 to widen the provisions
on domestic interdicts to cover same-sex and
mixed-sex couples. In that act, the situation of any
child who is treated as a child of the cohabitants
would be taken into account. However, under
section 18 the Family Law (Scotland) Bill and
under section 21, on financial provisions, that
would not be the case.

Mr McFee: Section 3 extends the jurisdiction of
the sheriff. You do not see any need to amend the
provision to include civil partnerships.
Tim Hopkins: I would not say that. As I
understand it, the declarators, which section 3
covers, are not just declarators for marriage by
cohabitation with habit and repute. There could be
declarators of civil partnership. For example, a
couple could have entered into a domestic
partnership abroad that is not in the list in the Civil
Partnership Act 2004 of civil partnerships in other
countries that are recognised in this country. The
act states that if people have registered a civil
partnership in another country that is sufficiently
similar to civil partnership in this country—the act
sets out certain rules—they are, in effect, in a civil
partnership in this country. However, if people
entered into a civil partnership in Catalonia, for
example, a dispute could arise over whether it
would be recognised as a civil partnership here. I
can think of cases in which a couple would want to
go to court to establish that they are in a civil
partnership in this country because they have
entered into a civil partnership in another country.
That is an example of people who would want to
seek a declarator of civil partnership.

Mr McFee: I want to ask about one or two other
issues. Do you think that equalities issues arise
from the Executive’s decision not to abolish
marriage by cohabitation with habit and repute? If
so, how can they best be resolved, or are they
insignificant?

The legislation does not say what the jurisdiction
of the courts is in dealing with those cases. My
understanding is that under the common law the
sheriff court would have jurisdiction. There is a
question about whether there should be a more
explicit equivalent to section 3 for civil
partnerships. As I understand it, section 3 states
that the sheriff courts have jurisdiction for
declarators of marriage, except where both parties
to the marriage are dead. Should we have the
same rule for civil partnership? Should there be a
rule that only the Court of Session has jurisdiction
where both parties to a civil partnership or
purported civil partnership are dead? We have not
consulted on that and I do not have strong feelings
about it. In section 3 and a later section that deals
with declarators for recognition of certain decrees,
such as nullity of marriage, that are obtained
abroad, the same issue could arise with civil
partnership. There is a technical issue about

Tim Hopkins: About four years ago, we
consulted widely on civil partnership—before the
issue was on the agenda for possible legislation—
to find out what lesbian, gay, bisexual and
transgender people thought was needed. There
was no call whatever for irregular civil partnerships
or common–law civil partnerships—in which
people suddenly find themselves in a civil
partnership because of something that they have
been doing rather than because they have
registered. People do not want that.
A very small number of cohabiting mixed-sex
couples can find themselves married by
cohabitation with habit and repute. In practice the
situation arises most commonly when one person
has died and left no will and the only way in which
the other person can get financial provision from
their estate is to go to court to establish that they
were married by cohabitation with habit and
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that section 22 gives the courts a huge amount of
discretion, because it says only that the maximum
that a person can be awarded is the prior and
legal rights that a spouse would get. Perhaps that
is the best way to deal with the issue.

The Convener: I kind of lost you in the middle of
that. You are saying that if the provision stays in
the bill—which is the Executive’s position,
regardless of whether you think it should be
there—there should be an equivalent for civil
partnerships.

The Convener: It always ends there. We have a
minute to take a final question from Margaret
Mitchell.

Tim Hopkins: For complete equality, in section
3 and the later section that deals with jurisdiction
for declarators, civil partnerships should be treated
in the same way as marriage. However, on the
scale of important issues, it is probably the least
important.

Margaret Mitchell: On the international aspect,
the Equality Network has said that it seeks an
amendment to section 27 to include civil
partnerships. Do any equality issues flow from
sections 28, 29 and 30?
Tim Hopkins: That is an interesting question. I
think that the policy memorandum indicates that
the Executive is planning to lodge an amendment
at stage 2 to deal with the issue. I want to wait and
see what the Executive comes up with because
the situation is quite complicated.

Stewart Stevenson: Sections 18(2) and 18(3)
define “cohabitant”. Could issues come into play
where previous relationships of cohabitation,
marriages or civil partnerships are still on the
books? It appears that the bill provides for multiple
relationships to be recognised simultaneously. Is
that likely to cause difficulties?

Civil partnership is not like marriage. Every
country has marriage. There are significant
differences, but there are fairly well-established
rules in common law about country of domicile and
the country in which the marriage is registered.
That is not the case for civil partnership, because
few countries have civil partnership at the
moment. Some have same-sex marriage and
others have forms of civil partnership that have
different effects.

Tim Hopkins: That is an interesting question. I
am not sure that two simultaneous cohabiting
relationships would be recognised. You do have to
be living with the other person to be recognised as
their cohabitant so it would have to be someone
who is living with two other people and claiming to
have either a husband-and-wife type or a civilpartnership type relationship with both at the same
time.

It is difficult to see what kind of general rule we
could come up with and I certainly do not have a
suggestion for that. I would like to see what the
Executive comes up with at stage 2 and then pass
comment.

Stewart Stevenson: My concern is that section
18(2) uses the words “or was” in brackets,
meaning in the case of decease. I do not think that
it was intended to mean simultaneous
partnerships, but the wording could be brought to
bear on serial partnerships, whether civil
partnerships or marriage. I suspect that the issue
is complex.

Margaret Mitchell: That is helpful; thank you.
The Convener: We are just trying to handle
stage 1 at the moment.
I have been advised that there is a technical
issue around gender recognition; you mentioned
that in your submission. However, in principle
there is no fundamental inequality in relation to
gender recognition.

Tim Hopkins: You are absolutely right. It is
certainly the case that, under that definition,
someone could be a cohabitant at the same time
as being in a civil partnership or married to
another person.
Stewart Stevenson: Is that the difficulty?

Tim Hopkins: That is right. There is a difficulty
with the Gender Recognition Act 2004 as it stands.
For someone to get gender recognition, they must
dissolve the marriage if they are married or the
civil partnership if they are in a civil partnership, so
that a same-sex marriage or a mixed-sex civil
partnership is not created. There are some
practical issues about being able to convert a
marriage to a civil partnership and vice versa.
However, the only issue around gender
recognition in the bill is the one that we mentioned
in our written submission, which is a technical
point to do with making the forbidden degrees for
civil partnership work correctly when someone has
had gender recognition, which relates to the repeal
of section 86 of the Civil Partnership Act 2004.

Tim Hopkins: Certainly a difficulty could arise if
someone died without a will and two people made
a claim on their estate. The question is the right
way to deal with that. Other Scots law deals with
cohabiting couples—mixed sex and same sex—
and, in effect, creates a hierarchy. If the person is
married, the spouse is number one on the list.
Then there are questions of what happens if
people are separated and have been separated
for quite a while. Again, there are pieces of
legislation to deal with that, which spell out some
rules.
The other way to deal with the situation is to
leave the decision up to the courts. It seems to me
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The Convener: That is helpful. I just wanted to
ensure that that was on the record.

The Convener: We have been made aware of
that and I am sure that the committee will address
those issues as far as we are able to. Thank you
very much for your evidence and written
submission. I am sure that we will come back to
you on a few of the details.

Unfortunately we have run out of time. I thank
you for being so clear; it has been helpful to get
some clarity around the issues. As I have said to
other witnesses, I am sure that there are issues on
which we might want to come back to you if that is
okay. Do you think that everything has been
covered?

Tim Hopkins: Okay, thank you very much.
The Convener: That brings us to the end of our
session this morning. I remind members that the
next meeting of the Justice 1 Committee will be on
Wednesday 18 May when we will take further
evidence on the Family Law (Scotland) Bill from
representatives of Children in Scotland, Children
st
1 , Families Need Fathers, Grandparents Apart,
Stepfamily Scotland, and Scottish Women’s Aid.

13:15
Tim Hopkins: One of the key issues for us is
the little things that are left over from the Civil
Partnership Act 2004. The committee did a good
job of considering the Civil Partnership Bill in
limited time when it considered the Sewel motion
last year. At that point, the Executive said that if
anything had been left out, it would return to it in
the context of the Family Law (Scotland) Bill. We
cover that in the third section of our written
submission, which there has not really been time
to talk about today. There are one or two things
that can be dealt with only in primary legislation.
Some of the details could be tidied up by orders
under the 2004 act, but we are quite keen that
those issues should be dealt with in the bill.
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14th Meeting, 2005 (Session 2), 11 May 2005, Supplementary Written
Evidence
SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH INTER-FAITH COUNCIL
The divorce is an exceptional situation in Islam therefore it is crucial to understand the system of
marriage itself in Islam.
Marriage in Islam.
No extra marital relation is allowed in Islam14 therefore it is enormously emphasized to get married
lawfully as soon as one is an adult and capable of doing so.
Getting once married it is very important to take care of the wife and treat her as kind as one can.
Allah says in the Holy Qur’an;
“…consort with them in kindness, for if you dislike them it may be that you dislike a thing in which
Allah has placed much good.15
Islam honours the marriage contract and provides assurances to protect it. Islam ensures its
permanence and continuity without causing or allowing any harm. The noble Qur’an refers to all
contracts, including the contract of the marriage partnership which is the firmest, strongest, and
surest and the most solemn contract. Allah the Exalted says “they (the wives) are like garments for
you, and you are like garments for them…16
The Prophet of Islam said “The best of you is the one who is best to his family, and I am the best of
you toward my family. It is only an honorable man who treats women honorably, and it is only a vile
man who treats them disgracefully”.17
The welfare of the children is always given a high priority in Islam generally and more specifically in
the procedure of divorce and after the separation of the parents.
Islam recommends a procedure of arbitration between the couple by involving people from both
their families or from the wider Muslim community e.g. Shariah council.
Divorce
If matters between a married couple reach a critical point, and the hope for a successful
reconciliation between them vanishes, then divorce imposes itself as the last resort for this tense
situation.
Allah say in the Holy Qur’an; “O prophet when you (men) divorce women, divorce them in
accordance with their prescribed waiting period. Keep to the completion of the waiting period and
fear Allah, your Lord. Do not expel them from their homes, but do so only if they commit a clear act
of adultery. These are the limits set by Allah, and whoever transgresses the limits set by Allah has
surely wronged his own soul. You do not know if Allah might afterwards bring forth a new, better,
18
situation.
Marriage life in Islam is based on firm foundation of beneficence and kindness likewise if a
marriage comes to an end it must also be on the basis of kindness, Allah says in the Holy Quran;
“Divorce is allowable two times, then either stay together in kindness or separate with
beneficence…19.

14

The Holy Qur’an Sura 23 verse 7.
Sura Al-nisa’ 4:19
16
Sura al-Baqarah 2:187
17
Ibn Asakir from Ali.
18
Sura al-Talaq 65:1.
19
Al-Baqarah 2:229.
15
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Allah also says “when they fulfilled their prescribed waiting period, either take them back in
kindness or set them free in kindness…20
The waiting time for Muslim woman is three menstruation periods or the delivery of the baby if she
is pregnant. There is no time limit for the husband in Sharia
The procedure of Talaq (divorce)
“Divorce is given by the husband and is allowed two times (in which case it is a
reversible/revocable divorce) and then either stay together in kindness or separate with
beneficence. The intended meaning of talaq (divorce) in this verse is the reversible/ revocable one
because there is no revocation after the third divorce.
Then Allah says “if he has divorced her a third time, then she is not lawful for him after that until
21
she has married another husband”
Khul’ (separation initiated by wife)
According to Islamic law only a husband has right to divorce his wife. In case a wife does not want
to live with her husband she has a right to khul’, i.e. she can ask her husband to divorce her and in
return she may give up her dowry.
If the husband refuses to divorce her and she finds it impossible to live with him then she can go to
a Muslim Qazi/Judge and file for the dissolution of their marriage. A Muslim judge has the authority
to dissolve Islamic marriage, but his first duty is always to salvage the marriage if possible.
Besides khul’ a wife can also make a condition in the marriage contract itself which give her the
right of dissolution of marriage later on.
Conclusion
Islam does not allow any extra marital sexual relationships and hence insisting on the early
marriage and when one gets divorced then he or she should get married as soon as possible.
Also there is plenty enough period of time before the actual divorce takes place, two revocable
divorces and plenty of arbitration. It is noted that all the proceedings mentioned above are carried
out without the wife having to leave the marital home, except in case of adultery.
Thus there is no need for further waiting time, apart from what the Shariah prescribes which is
three months only in a normal case or the delivery of the baby for the pregnant woman.
Imam Mohammad Mustaqeem Shah
Al Furqan Islamic Centre, Glasgow
31 May 2005
SUPPLEMENTARY SUBMISSION FROM SCOTTISH COUNCIL OF JEWISH COMMUNITIES
The Scottish Council of Jewish Communities have provided supplementary written evidence in
response to two questions raised by members of the Committee.
Question 1
Stewart Stevenson (Official Report, col. 1818): Would it be reasonable, in terms of your faith, for
the legislation to place sanctions on those who sought to thwart the deliberations of the civil system
post hoc? Would that be an additional or alternative approach, in particular when the cooling-off
period may have failed and the civil proceedings have gone ahead?
We are grateful for a suggestion which was clearly intended to strengthen the hand of the courts in
bringing about a clean break between a divorcing couple who have both a civil and a religious
20
21
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marriage. However, since giving evidence to the Committee we have consulted both local and
national Rabbinic authorities, and regret to advise that their view is that this suggestion would not
achieve this purpose.
As the Committee is aware, a get (religious divorce) must be given and received voluntarily, and it
is invalid if either party has been coerced. Although Stewart Stevenson’s suggestion is to place
sanctions on those seeking to thwart the civil process, in practice it would penalise the noncompliant party. One Rabbi we consulted described it as tantamount to blackmail, and
consequently a subsequent get could be invalidated on the grounds that it might have been given
or received under duress.
Question 2
Mary Mulligan (e-mail communication): I would appreciate a general view of the Jewish faiths
response to the proposal of the Executive to extend PRRs to unmarried fathers. I was also asking
whether there was a particular aspect to the position of unmarried fathers in the light of Jewish
tradition? I was particularly interested in the quote in your written submission and I quote "there are
very severe implications for children born of any adulterous relationship and their descendants".
What effect does this have for unmarried fathers?
Judaism does not regard parental responsibility as being contingent on marriage, and would
therefore support the extension of PRRs to unmarried fathers (and to fathers married to someone
other than the mother of their child).
The implications for children born as a result of their mother’s adulterous relationship relate to their
future standing within the Jewish community. They and their descendents are not able to
participate fully in the religious life of the community and in particular are not able to marry freely
within the community. This, however, does not affect the PRRs of either the mother or father.
We understand from the Convenor that the Committee may have further technical questions about
religious divorce, and we would be glad to respond to those either orally or in writing.
We appreciate the underlying principles of the draft Bill are intended to safeguard the best interests
of children, and we feel very strongly that the provision we seek will reinforce those principles in
relation to Jewish children.
Ephraim Borowski
Scottish Council of Jewish Communities
19 May 2005
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15th Meeting, 2005 (Session 2), 18 May 2005, Written Evidence
SUBMISSION FROM CHILDREN IN SCOTLAND
Written Evidence from Children in Scotland to the Scottish Parliament Justice 1 Committee on the
General Principles of the Family Law (Scotland) Bill
Children in Scotland
Children in Scotland is Scotland's national agency for organisations and professionals working with
and for children and their families. It exists to identify and promote the interests of children, young
people and their families and to ensure that relevant policies, services and other provisions are of
the highest possible quality and are able to meet the needs of a diverse society. The work of
Children in Scotland encompasses information, policy, research and practice development
programmes. It also services a number of groups such as: the Cross Party Parliamentary Group
on Children and Young People; the National Children’s Voluntary Forum; the National Early Years
Forum and the Additional Support Needs Network. Children in Scotland also hosts Enquire, which
is the national information program for parents of children with additional support needs.
Children in Scotland has significant experience in family policy having managed and facilitated the
Scottish Parenting Forum that aimed to support agencies in working together to develop and
improve parenting support and enable the exchange of information and practice. Over the last few
years Children in Scotland has undertaken work with Fathers Direct to promote the role of fathers
in children’s lives and raise awareness of fathers’ issues. This includes the newly established
Children, Fathers and Fathering Project (supported by the Scottish Executive, Fathers Direct and
the Equal Opportunities Commission). Children in Scotland is represented on the Scottish
Executive’s Family Law Steering Group to inform and support the development of both the
‘Grandparents Charter’ and the ‘Parenting Agreement for Scotland’.
Introduction
Children in Scotland welcomes the opportunity to submit evidence to the Justice 1 Committee in
relation to the Family Law (Scotland) Bill. This evidence is informed by Children in Scotland’s
experience, discussions with Children in Scotland members, the Cross Party Group on Children
and Young People, a Children in Scotland consultation event and Children in Scotland’s Policy
Committee. The evidence also draws on recent meetings with a diverse range of agencies with an
interest in the Bill.
Children in Scotland welcomes and supports the key principles of the Bill as safeguarding the best
interests of children; promoting and supporting stable families; and reflecting the reality of family life
in Scotland today. Children in Scotland wishes to make a number of general points relating to the
Bill before concentrating on specific areas of interest to the Committee.
General points
The Bill must be child centred –
The focus of all measures contained in any future legislation must be the needs, rights and best
interests of the child, in line with the philosophy of the Children (Scotland) Act 1995 (hereafter ‘the
1995 Act’) and the United Nations Convention on the Rights of the Child (hereafter ‘UNCRC’). Key
children’s rights in relation to family policy are: all actions concerning the child should take account
of the best interests of the child (Article 3); the views of the child must be heard and taken into
account (Article 12); children have a right to maintain contact with both parents (Article 9); both
parents have joint responsibility for bringing up their children and the State should support them in
this task (Article 18); protection from abuse (Article 19); and non-discrimination (Article 2). Children
in Scotland would strongly recommend the inclusion of a section on the welfare of the child (as in
Section 2 of the Mental Health (Care and Treatment) (Scotland) Act 2003) stating that the best
interests of the child shall be an underpinning principle of the legislation. This would also be line
with the 1995 Act.
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Stable family life should be supported and promoted A wealth of evidence illustrates that the majority of children thrive and reach their full potential
when they grow up in a stable family environment, regardless of the family form. Children have the
right to expect they will not be treated differently because of their family form or circumstance. The
UNCRC starts with the position that the family is usually the best place for a child. It does not
attempt to define the family unit. Family stability is the key issue for any child and the law should
not judge what shape of family unit is best for a child. Appropriate legislation, policy and family
support needs to be in place to meet the needs of the diverse range of family forms.
The Bill does not address the provision of support services for parents and families and how these
will address the specific needs of children (particularly when divorce and separation occurs) –
It is widely acknowledged that a child’s family and the way they are parented has a profound effect
on their social, intellectual and behavioural development. It is imperative that support is available to
all families experiencing parental separation due to the detrimental effect this can have on
outcomes for children. Early intervention and non-stigmatising services are the key to providing
adequate support. A range of support services need to be available including family mediation,
contact centres, group work and individual counseling with children and young people. At present
there is a lack of provision at local level and lack of strategic lead at national level. Children in
Scotland recommends a strategic and integrated approach to delivering parenting support services
and preventative services, developed by the Scottish Executive in partnership with local authorities
(the need for which was identified in For Scotland’s Children).
There is merit in considering a statutory duty on local authorities to provide such services to ensure
they become part of mainstream funding, for example an amendment to Part II of the 1995 Act to
include family support services. The Social Work Act 1968 section 5 (1B) includes a duty on local
authorities to provide services for children affected by matrimonial proceedings such as divorce, as
decided by court. This does not include family support in the wider sense. It may also be worth
examining a similar provision to that of the power to advance well-being, set out in Part 3 of the
Local Government in Scotland Act 2003. Section 20 (1) states that ‘ A local authority has power to
do anything which it considers is likely to promote or improve the well-being of…persons within that
area’. The Family Law (Scotland) Bill could include a power for local authorities to promote and
improve preventative support for families in difficulty.
The separation between services for adults and children must also be addressed. The horizontal
integration of children’s services has led to inadequate attention being paid to the impact that
22
adult’s difficulties have on children . Children need services that focus on their rights and needs at
the time of parental separation and they may require assistance in dealing with the court process.
Further consideration should be given to identifying mechanisms that allow the child’s views and
interests to be properly and accurately heard at the time of parental separation. Evidence suggests
that children do not expect their views to be determinative but they would like to be consulted and
listened to far more than they are at present23.
The Bill should not be seen as the sole instrument in delivering effective outcomes for families –
Children in Scotland welcomes the acknowledgement in the policy memorandum accompanying
the Bill that ‘the law, though an important instrument for change is not the sole instrument nor is it
always the most effective in delivery outcomes for families and children’. The Bill should be one
aspect in a range of measures, designed to support stable family life.
The Bill does not address the key issues relating to contact (associated with parental rights and
responsibilities (PRRs)) –
Currently there are several key issues relating to contact, including enforcing contact orders, what
steps need to be taken to ensure that as many disputes as possible between parents are settled
out of court, how the court process (and children’s hearings) deals with contact cases and whether
a legal presumption in favour of children spending substantial amounts of time with both parents
22

CRFR Briefing Number 3 (2002)
‘Stuck in the Middle’: an NCH Briefing Paper about Parental Separation and the issues for
Children.
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after separation should be adopted. Children in Scotland believes that these issues must be
addressed (as discussed below) however it is felt that legislation is not the answer. Australia,
England and Wales have all considered these issues recently. Issues of contact may be
addressed by the Family Law Steering Group and its discussions should be considered in the
context of the Bill.
Making the law work in practice –
The court system itself has an important role to play in ensuring that the law works as effectively as
possible and serves the best interests of children and young people. It would be advantageous to
take this opportunity to ensure that the court system is as family friendly as possible. This means
looking at all aspects of the process from an appearance in court to the financial constraints of the
system. Mechanisms for taking account of the views of the child in supportive settings must be
developed and integrated into the court process. Further it is crucial that the Scottish Executive
ensures that the judiciary, legal practitioners, social workers, Children’s Hearings System panel
members and any other professionals involved in the process receive on-going training and
guidance on child development and the best interests of children, particularly in the context of
family breakdowns. The process must be refined so that educated decisions are made in relation
to children, particularly in relation to contact cases and those involving domestic violence. Further,
while guidance for professionals would be welcomed consideration should be given to a Code of
Practice setting out the minimum standards required for professionals in making decisions based
on a child’s best interests in relation to contact.
There is a need for greater awareness of family law issues –
Children in Scotland welcomes the Scottish Executive’s commitment to establishing a national
family relationship helpline and a family law public information campaign. Evidence suggests that
people simply do not know their rights (or lack of), especially unmarried fathers. Nearly half of
respondent’s to the Scottish Social Attitudes Survey mistakenly thought that unmarried cohabiting
24
fathers had the same rights as married fathers . Family law could potentially affect everyone
therefore it is important that up to date information is available as widely as possible.
Specific points
Divorce: reduction in separation periods (s. 10)
Children in Scotland supports the reduction in separation periods in the hope that this will assist in
reducing the negative impact of divorce on children and young people by providing a smoother,
less confrontational process of separation. It is widely acknowledged that most children experience
short term distress at the time of parental separation with a minority of children experiencing longterm adverse effects such as behavioural problems, lower educational attainment and high levels
of smoking, drinking and drug use.25
However it must be realised that the successful effect of this measure for children and young
people rests on the ability of the parents and supporting professionals to handle conflict around
issues such as child residency and contact. Research demonstrates that parents ability to recover
from the distress of separation and conflict before, during and after separation are key factors in
determining outcomes for children. Exposure to persistent conflict has the greatest potential to
harm children.26 Given that there were 10631 divorces in Scotland in 2001, 34% involving
dependent children27 and in light of fact that at least one in three children will experience parental
separation before the age of 1628 it is increasingly important to find processes, services and
information that can help separating parents, at as early a stage as possible, consider sensibly

24

Family formation and dissolution: Trends and attitudes among the Scottish population (Scottish
Executive 2004).
25
Together and Apart (Joseph Rowntree Foundation 2004) and Divorce and Separation (Joseph
Rowntree Foundation 1998).
26
Together and Apart (Joseph Rowntree Foundation 2004) and Divorce and Separation (Joseph
Rowntree Foundation 1998).
27
Scotland’s Census 2001, population report SE/2002/272 (General Register Office for Scotland
2002).
28
Together and Apart (Joseph Rowntree Foundation 2004).
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what arrangements can best meet their children’s needs, especially as the time to resolve conflicts
and agree continued parenting plans will be lessened.
The crux of support services for separating families should be to facilitate the continuing
involvement of both parents in their children’s lives (except where protection from abuse is
necessary), in line with the philosophy of the continuation of joint parenting set out in the 1995 Act
(section 3) and the UNCRC (Articles 9 and 18). Practical support for parents in working out
continued joint parenting after separation is key. The development of the Parenting Agreement for
Scotland is significant here. As a dispute resolution process, mediation has been shown to provide
a better opportunity than the court for the reduction of inter-personal conflict and the amicable and
29
sustainable resolution of issues arising from parental separation or divorce, and at lower costs .
The Scottish Executive should promote the use of mediation in resolving family disputes and
ensuring parents find effective ways of supporting their children without resorting to court
processes. Further, consideration should be given to developments for supporting separating
families in other jurisdictions. Australia is introducing Family Relationship Centres providing a
single entry point into the system and guiding families towards conflict resolution processes that
are child focussed, dignified and relatively inexpensive.30
Parental Responsibilities and Rights (PRRs)
The emphasis of the term PRRs should be on the word ‘responsibility’ in line with the emphasis in
the 1995 Act. Parental rights are not automatic and do not come without responsibilities.
Unmarried fathers (s.17) –
Children in Scotland supports amending section 3 of the 1995 Act to include PRRs for unmarried
fathers who jointly register the birth of their child. It is a recognition that just under half of all
children in Scotland today are born to unmarried parents. In 2000, 35.6% of unmarried parents
jointly registered the birth of their child, with 26.52% living at the same address31. Children, young
people and fathers should not be discriminated against on the grounds of marital status.
There is a wealth of research that shows the negative effects for children who grow up in families
without fathers. The current situation sits uneasily with the joint parenting philosophy of the 1995
Act and the UNCRC (Article 18). This proposal is in the best interests of children by legally
recognising the role of fathers and facilitating the continued active involvement of both parents in
the lives of children following family separation. By extending PRRs to unmarried fathers it is hoped
that fathers and wider society will fully recognise and develop the value of the role of fathers in
children’s lives and encourage stronger bonds between fathers and their children. The measure is
also welcomed as providing the legal framework to extend parental responsibilities to all aspects of
successful parenting to unmarried fathers, rather than just financial obligations (as set out in the
Child Support Acts 1991 and 1995). This includes responsibility for the behaviour of children, in
line with the Antisocial Behaviour (Scotland) Act 2004 that can hold unmarried fathers to account
over the behaviour of their children. Updating the law in this area would also be consistent with the
32
law in the rest of the UK .
Children in Scotland recognises that even with this change to the law, Scots law is in breach of the
UNCRC, by not extending PRRs to all parents. However it is believed that extending PRRs
automatically to all fathers could lead to further complications. For example in situations where a
birth is the result of non-consensual sex. An option where there is some evidence of the father’s
involvement in the child’s upbringing ie. the joint registration is therefore favoured. Children in
Scotland does however remain concerned about the vast number of children to whom this change
in legislation will not apply, namely children of unmarried parents whose birth has already been
jointly registered. Unmarried fathers who have not already jointly registered the birth of their child
will be able to do so after the date of commencement of this measure and will automatically gain
29

Therapeutic Family Mediation (Irving H H & Benjamin M 2002).
Family Relationship Centres in Australia: Reflections based on research and practice, Lawrie
Moloney and Bruce Smyth, Family Matters Issue No 69 Spring/ Summer 2004/05.
31
2000 Annual Report of the Registrar General for Scotland.
32
Section 1 of The Family Law Act (Northern Ireland) came into force on 15 April 2003 and section
111 of the Adoption and Children Act 2002 on 1 December 2003, both conferring PRRs to
unmarried fathers who jointly register the birth of their child.
30
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PRRs, while those who have already jointly registered will not. There will be situations where an
unmarried father has PRRs for one child but not another. In these circumstances the use of PRR
Agreements (section 4 of the 1995 Act) or court orders relating to parenting responsibilities (section
11 of the 1995 Act) are to be promoted as alternatives. Children in Scotland agrees, albeit
reluctantly, that this measure should only apply to children born after the date of the
commencement of legislation. Children in Scotland believes that all children should be treated
equally under the law however it is recognised that it would be inappropriate for parents who had
registered the birth of a child on the basis of one set of legal consequences ie. that the father would
not obtain PRRs to find that subsequent legislation had changed that legal position. Given the
tensions that could arise in relation to this measure Children in Scotland recommends that the
Committee urge the Executive to give serious consideration to the possible ECHR implications.
Domestic violence –
Children in Scotland has concerns about extending PRRs to abusive unmarried fathers without
ensuring that the necessary provisions are in place to secure the safety of women and their
children. The status quo provides protection not otherwise provided by, nor easily obtainable from,
the Scottish legal system in that men who abuse and have no PRRs invariably have less access
than married fathers to their victims and do not generally pursue orders (under section 11 of the
1995 Act) to gain PRRs. In this way a parent’s right to contact is being placed above the child’s
welfare. The Bill does not address how to protect these children and young people. Children in
Scotland has sympathy with the position that some of our members will be taking in supporting a
presumption against contact where domestic violence is an issue. Moreover we believe that other
measures would assist in protecting children and young people and we urge the Committee to
consider these carefully.
Anecotedal evidence suggests that the court process itself does not adequately protect children
and young people, where domestic violence is an issue. As alluded to above, Children in Scotland
believes that training and guidance of professionals involved in the child contact process will
ensure enhanced and more uniform decision making in courts in the best interests of children and
young people. Training should be consistent and ongoing. Many of the professionals involved in
contact cases have had no training in communicating with children nor do they possess a
satisfactory degree of understanding about the effect of domestic abuse on children yet their views
and reports decisively influence the outcome of contact applications. This must be addressed to
fully protect children and young people. Children in Scotland believes that research is needed in
relation to how contact decisions are made by courts, children’s hearings and families that do not
resort to court, and how children’s views are factored into the process. Policy must be informed by
up-to-date research and evidence.
Rights for step-parents and grandparents
Children in Scotland agrees with the Executive’s proposal that provisions in relation to PRRs and
step-parents and a right of contact for grandparents should not be included in the Bill. Legislation
is not the right way forward in addressing these complex personal situations.
Step-parents –
This is a complex area affecting a significant number of children and young people, 92740 children
33
in Scotland in 2003 . While Children in Scotland has supported, in principle, the introduction of a
voluntary agreement as a less expensive and less intrusive option of conferring PRRs to stepparents further examination of the detail of such agreements and current processes is required.
Prior to introducing a more informal process for obtaining responsibilities and rights over a child
clarity is required around why step-parents want and need PRRs and what benefit, if any, this
would have for the child. Children in Scotland has expressed serious reservations about how to
safeguard the child’s views (independent of the adults involved) and interests if such agreements
were introduced.
There are a number of options already available for step-parents to acquire PRRs for their stepchildren including adoption or by applying to the court for an order under section 11 of the 1995
Act. Section 5 of the 1995 Act gives step-parents with care of a child some responsibilities and
limited rights. Children in Scotland believes that people need to be better informed about existing
33
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options and advocates awareness raising of the court process for families including children and
young people themselves.
Grandparents –
Children in Scotland recognises the valuable role that many grandparents (and wider family
members) play in children’s lives, particularly at a time of parental separation or divorce. An
automatic right of contact however would imply rights without responsibilities, something that would
go against the underlying principles of the 1995 Act. Children in Scotland feels it would be illogical
to grant such automatic rights without responsibilities to grandparents, wider family members or
those with ‘an interest’ in the child. In addition an automatic right of contact would restrict
opportunities for consideration of the best interests of the child or the child’s views.
There is the possibility of increasing conflict in a child’s life by giving an automatic right of contact to
grandparents. Parents may make decisions based on the best interests of the child that they could
have to go to court to defend. This could lead to further tensions between the adults involved and
would not be in the best interests of children and young people. At present grandparents, or
anyone with an interest, can apply for contact with a child via an application under section 11 of the
Children (Scotland) Act 1995. An application for contact via section 11 allows for the individual
circumstances of each case to be fully considered and provides an opportunity for the child’s views
to be taken into account. Children in Scotland believes that promoting the role of grandparents
through a Charter and further exploring the possibility of family mediation services to assist in
resolving family conflict over contact issues would be of practical benefit to the child and ensure the
child remained the focus.
Research demonstrates that kin networks, especially grandparents, can play an important part in
34
supporting children and grandchildren around the time of separation . Anecdotal evidence
suggests that in the majority of cases it is the paternal grandparents who are experiencing difficultly
around contact after parental separation. It is hoped that the extension of PRRs to unmarried
fathers will assist in addressing this situation. Children in Scotland suggest further research in this
area to assess the scale of the problem and to identify how judicial proceedings and families
handle cases involving grandparents and wider family members.
Proposed new rights for cohabitants (s. 18-23)
Research illustrates that cohabiting couples’ relationships end more frequently than marriages.35
Given the increasing trend for substantial numbers of children to be born to unmarried parents or
spend part of their childhood in a family situation outside of marriage, Children in Scotland supports
creating greater clarity in law for cohabiting couples. No child should be discriminated under the
law because of the marital status of their parents. Children of all partnerships should have the
same entitlement to the division of property and finance on the separation or death of one parent.
However the measures outlined in sections 18 to 23 have the barest of reference to children and
young people and their rights. In this area the Bill is very much focused on the needs of adults.
The welfare of the child in such situations must be the paramount consideration. Children in
Scotland urges the Committee to consider in detail the significance and impact of these provisions
in relation to children and young people’s rights, needs and best interests.
Proposed changes in respect of protection from violence (s.8&9)
The attempt to increase the safety of women, children and young people experiencing domestic
abuse through the extension of protective orders is supported. Children and young people have an
automatic right to protection from adults who may harm them irrespective of their gender or marital
status. In relation to matrimonial interdicts it is believed that the definition set out in section 8 (2) (iv)
should be tightened to ensure that other forms of childcare and education establishments, not just
the child’s school are covered.

34

Together and Apart (Joseph Rowntree Foundation 2004)
Family formation and dissolution: Trends and attitudes among the Scottish population (Scottish
Executive 2004)
35
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Domicile of person under 16 (s.16)
Children in Scotland believe that the concept of illegitimacy should be eradicated from Scottish
family law. The term has highly negative connotations and the law must ensure children and young
people are not discriminated against because of the marital status of their parents.
Claire Telfer
Policy Information Officer
Children in Scotland
8 April 2005
SUBMISSION FROM CHILDREN 1ST
Children 1st
For 120 years, CHILDREN 1ST, the Royal Scottish Society for Prevention of Cruelty to Children,
has been working to give every child in Scotland a safe and secure childhood. We support families
under stress, protect children from harm and neglect, help them recover from abuse and promote
children's rights and interests. We provide 32 services in 17 local authorities as well as three
national services including ParentLine Scotland which is the free, national telephone helpline for
parents and carers.
Throughout Scotland, our staff and volunteers use their skills to help children overcome the
difficulties in their lives and rebuild trust and confidence. For more information about how we work
to keep children safe in Scotland, visit www.children1st.org.uk
General Comment
Following a protracted consultation process which saw three consultation documents relating to
ST
family law in five years, CHILDREN 1 is pleased that a Family Law (Scotland) Bill has finally been
introduced. Reform of family law in Scotland has been long overdue – many families experience
difficulties when adult relationships break down with children all too often undergoing unnecessary
anxiety and hardship. Although the break down of a relationship is inherently a testing time for a
family, many of the difficulties they face could be eased by reform of family law and ensuring that
all family members are aware of what happens upon the break up of a relationship, what their
rights are and where they can go for help and advice.
ParentLine Scotland and the other family support services which we provide have given us insights
into today’s family relationships, the difficulties faced by families and their needs once their
relationships are at risk of breaking down. We therefore welcome the attention given to family law
by the Scottish Executive and Scottish Parliament, and support the principles that have guided the
current Bill and its proposals:
x

safeguarding the best interests of children;

x

promoting and supporting stable families; and

x

updating the law to reflect the reality of family life in Scotland today.

That family members are not aware of their rights is all too apparent from calls to ParentLine. In
2004, calls relating to contact and residence amounted to 10.2% (378) of all calls to the helpline,
while 3.4% (127) of calls were about separation and divorce. In particular, there is a lack of
awareness amongst fathers of their rights – ‘contact and residence’ is the only category where
male callers to the helpline outnumber female callers. These calls are usually from fathers who are
being denied access to their children, or from married or unmarried fathers who are unsure of their
rights.
Both mothers and fathers call ParentLine about the impact or potential impact of separation or
divorce on their children. Often, the parent calling is struggling to come to terms with the situation
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themselves. Parents turn to ParentLine to ‘offload’ their feelings, as well as for legal advice or
information about advocacy, family contact centres or family mediation.
From calls to ParentLine, we are aware that when parents are considering separation or divorce, or
are discussing contact or residence arrangements, the views of the child are not sought. We
encourage parents to discuss the issues with their children and to seek out their ideas and
opinions. We hope that the public information campaign accompanying the Bill will do the same.
Unmarried Fathers: Rights in Relation to Children
The current law in Scotland, which gives no automatic recognition to unmarried fathers, does not
reflect the reality of many families in Scotland today. Furthermore, much confusion surrounds the
current law, with many fathers not being aware of their lack of rights. CHILDREN 1ST therefore
welcomes the Bill’s proposal to grant parental responsibilities and rights to unmarried fathers if they
jointly register the birth with the mother. We hope that this change in the law will be accompanied
by a campaign to inform fathers of their parental responsibilities and rights and how these can be
acquired and exercised.
Proposed New Rights for Cohabitants
CHILDREN 1ST welcomes the Bill’s proposals regarding rights for cohabiting couples. We believe
that children should not be materially disadvantaged because of formerly cohabiting parents not
having married. In the event of a breakdown of the relationship, or if one partner dies, there should
be financial safeguards for children of cohabiting parents.
Rights in relation to Children for Step Parents
CHILDREN 1ST appreciates that Step-Parent Parental Responsibilities and Parental Rights
Agreements would allow a step-parent to demonstrate his or her commitment to a child, reinforce
the bond between them and promote family stability. Such agreements would also prove useful in
certain situations, such as where a step-parent could provide consent to emergency medical
treatment for a child. Nonetheless, in our response to the Executive’s consultation, CHILDREN 1ST
expressed concern about the complexities of the Agreements and their operation. In particular, we
were concerned that the Agreements were focused on the rights of adults, with little attention paid
to the child’s views and no mechanism for taking them into account.
CHILDREN 1ST therefore agrees with the Scottish Executive’s decision not to legislate in this area,
but to instead ensure that people are better informed about solutions to the difficulties sometimes
encountered in step-parent families and have ready access to advice and sources of support.
Rights in relation to Children for Grandparents
CHILDREN 1ST acknowledges the valuable role that grandparents play in children’s lives and the
fact that they often enjoy a supportive and nurturing relationship. Indeed, many grandparents
provide an important caring role for children. Despite this, we know that some grandparents
struggle to have as much – or indeed, any – contact as they would like. ParentLine Scotland
receives many calls from grandparents denied access to their grandchildren. They call to express
their concerns and feelings of loss.
Despite the important role that grandparents play, we believe that giving grandparents – and other
members of the child’s wider family – an automatic right of contact is inappropriate. While Article 5
of the United Nations Convention on the Rights of the Child states that ‘parties shall respect the
responsibilities, rights and duties of parents or where applicable, the members of the extended
family’, these rights are not absolute and can be over-ridden by the child’s best interests. We firmly
believe that in any decision about contact or residence, the child’s best interests should be the
primary consideration. This principle is enshrined in both the Children (Scotland) Act 1995 and the
UN Convention.
We believe that giving grandparents an automatic right of contact is inappropriate for many
reasons, including:
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x

such a right does not take into account children’s views and is therefore contrary to the
Children (Scotland) Act 1995 and the UN Convention;

x

it would give a number of people rights in relation to an individual child and could result in
difficulties when those rights and the opinions of those who hold them conflict;

x

where more contact is sought with a child than the parent is willing to give, an automatic
right could result in tension between the parents and grandparents or even a breakdown in
their relationship;

x

where family relationships do break down, enforcing a grandparental right of contact could
have a negative impact on the child;
x
x

given that even parents do not have parental rights without parental responsibilities,
why should grandparents be granted rights of contact with all the accompanying
privileges, but without the responsibilities?;
although there is currently a great deal of pressure on governments to give
grandparents an increased recognition of the role they play, why should grandparents
be granted more rights than other family members?
ST

CHILDREN 1 is happy for the current situation to continue in which a grandparent or other person
who wishes to stay in touch with a child must apply for a contact order. We therefore welcome the
fact that the Family Law (Scotland) Bill does not grant grandparents an automatic right of contact
with their grandchildren.
Many grandparents who seek help from ParentLine are looking for information about their rights. It
is clear that there is a lack of awareness regarding what rights they do and do not have.
CHILDREN 1ST therefore welcomes the non-legislative measures published alongside the Bill,
including plans for a charter for grandparents and a public information campaign designed to inform
people about family law and direct them to sources of help and advice. CHILDREN 1ST also
welcomes the Executive’s plans to support mediation services across Scotland. However, the
practice of mediation, generally, is concerned with the adults’ relationship and does not address the
situation faced by the child or the wider family. Family group conferencing (FGC), on the other
hand, is a proven, effective means of addressing family difficulties and encouraging contact within
families, and is one which involves the whole family, including the child.
Founded on the principles of partnership and participation, FGC is a family-centred decisionmaking process which generally, although not essentially, culminates in a family group meeting. It
encourages and supports the family’s capacity to find their own solutions to the challenges that
they face. ‘Family’ is broadly determined to include any person who is important in the life of the
child and his or her family.
With the assistance of the family and any referring agency, an independent co-ordinator identifies
the key figures in the child’s life and makes contact with each of them. This preparatory stage
ensures that everyone has a voice, that all issues pertinent to the family are raised and brought out
into the open, and that the family members themselves can identify solutions to their difficulties. A
meeting is then usually convened, at the beginning of which the professionals involved with the
family are asked to share all their information and concerns and to identify the ‘bottom line’ required
to safeguard the child. Professionals are also involved in the assessment of any plan made, but
cannot overrule the plan unless it puts the child at risk. Between the information giving and
assessment stages, the family are given private time alone to make a plan to facilitate the safe care
and protection of the child. The family plan is monitored as appropriate and a review (similar to the
process already carried out) is planned if required.
The guiding principles of the FGC model are:
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x

the child’s interests are paramount;

x

the child’s voice should be heard;
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x

children are generally best looked after within their own families and this should be
promoted wherever possible;

x

working in partnership with families is beneficial to children;

x

families have the ability to make rational and sound decisions about their future and the
future of the child; and

x

given the right environment and the correct information, families often know what is best for
the child.

Many of these principles mirror those to be found in the Children (Scotland) Act 1995.
ST
Piloted in Scotland by CHILDREN 1 in 1998, we now run FGC in association with nine local
authorities and in a range of child welfare, child protection and youth justice situations.

Case Study
Four boys, aged 12, 10, 8 and 3 were living with their mother following her separation from their
father. The maternal grandmother was very involved, visiting most days, as the mother was
depressed and not coping. The boys were very attached to their father but contact had broken
down with him and the paternal grandparents. There had been many exchanges of verbal abuse in
the street, at the door, etc with the maternal grandmother also becoming involved.
The family group meeting was the only meeting at which this family all sat together. Mum, Dad,
both sets of grandparents and the three eldest boys worked out a plan for contact with Dad and
grandparents, and the boys expressed their views very clearly. Other meetings (a child protection
case conference and a children’s hearing) had ended in conflict between the adults.
A plan was agreed for contact and holidays to be spent with Dad and his parents.
Measures Published Alongside the Bill
Alongside the Bill, the Scottish Executive announced a number of non-legislative measures
designed to support families. While these measures are much needed and welcome, CHILDREN
ST
1 is concerned that one – “the development of a single national family relationship helpline to
offer basic information and help when families hit hard times” – does not take into account the
existence of ParentLine Scotland and the valuable work it does. The creation of yet another
helpline may confuse people further as to where to turn for help and advice. What is needed is a
rationalisation of sources of information so families are clear that when they face difficulties, there
is one place they can turn for the support they need, or which can refer them to an appropriate
service.
CHILDREN 1ST believes that ParentLine Scotland should be expanded to effectively meet the
current level of demand as well as to cater for increased calls generated by the change in
legislation and the expected information campaign on family law issues. ParentLine receives over
800 calls a month with just one in three callers receiving a service (that is, talking to a ParentLine
volunteer). Call traffic is steady with Monday and Tuesday peak times and a notable increase in
calls in January and a call peak in March, April and May.
Over two-thirds of callers are mothers (63%), followed by fathers (13%), grandmothers (5%) and
professional/agency (3%). The remaining callers represent a combination of other family members,
friends and members of the public. Many parents call because they do not know who to turn to for
help.
ParentLine refers on to a wide range of agencies (over 600) with the most common referrals to the
Scottish Child Law Centre, Childline, Citizens Advice Bureaux and One Parent Families Scotland.
ParentLine has produced several factsheets for the public including Relationships between parents
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and teenagers; Bullying; Family Relationships; Worried about a child?; and Calling all Dads. Over
800 factsheets are downloaded from our website every month.
Promoting Safe Contact
The Family Law (Scotland) Bill also affords the opportunity to strengthen the law to ensure the
safety of children who have experienced domestic abuse. We therefore urge the Committee to
consider an amendment to the Bill which would create a presumption against contact where
domestic abuse is involved, unless the contact can be shown to be safe and beneficial for the child.
While the courts can, at present, take into account domestic abuse when determining an
application for a contact order, anecdotal evidence does suggest that children are often being
ordered to have contact with an abusive parent. Thus it appears that the courts are placing too
much emphasis on an adult’s right to contact at the expense of a child’s safety and best interests.
This situation contradicts specific recommendations of the UN Committee on the Rights of the
Child:
“The Committee recommends that the State party adopt the best interests of the child as a
paramount consideration in all legislation and policy affecting children throughout its territory…
“Furthermore, it recommends that the State party take further steps to consistently reflect the
obligations of both paragraphs of article 12 in legislation, and that legislation governing court
procedures and administrative proceedings (including divorce and separation proceedings) ensure
that a child capable of forming his/her own views has the right to express those views and that they
are given due weight. The Committee further recommends that procedures be established that
would allow the views expressed by children to be taken into account in and to have an impact on
developing programmes and policies affecting them.”
(Paragraphs 26 and 30, Concluding Observations: United Kingdom of Great Britain and Northern
Ireland, CRC/C/15/Add.188, 9 October 2002)
Summary
ST
CHILDREN 1 welcomes the Bill and its proposals to reform family law. We believe that in all
decisions affecting children, the best interests of the child should be the primary consideration and
regard should be had to the child’s views, in accordance with the Children (Scotland) Act 1995 and
the UN Convention on the Rights of the Child.

Both of these principles form part of the philosophy of family group conferencing, and CHILDREN
1ST believes that whenever a major decision is taken about a child’s life and where it is appropriate
to do so, the FGC process should be undertaken.
In taking evidence at all Stages of this Bill, CHILDREN 1ST urges the Committee to follow the
recommendations of the UN Committee on the Rights of the Child and hear evidence from children
directly. The experiences of parents should also be heard and CHILDREN 1ST would be happy to
provide the Committee with further information about our ParentLine service.
Laura Paton
Policy and Information Officer
Children 1st
8 April 2005
SUBMISSION FROM FAMILIES NEED FATHERS
Family Law Bill
This was drafted as expected. It is a disappointment but not a surprise. The only thing it does in
child residence / contract issues is to give Parental Rights and Responsibilities to unmarried fathers
who jointly register the birth. This is an important but small change.
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If you read our response to the Family Matters consultation (which can be seen at
http://fnf.org.uk/subs/familymatters.htm) you will see that we had in mind a rather more radical
overhaul of the system. Nevertheless we feel there are SOME SIMPLE ADDITIONS TO THE BILL
AS DRAFTED that might be acceptable to the parliament.
We would welcome the opportunity to work with MSPs in moving amendments in respect to some
of these.
Things the draft bill does not do, but could easily include:
Change of terminology from the inherently un-equal “residence” and “contact” (in which one parent
“wins” and gets Residence and the other gets the consolation prize of “contact” to Parenting Time –
emphasising that however time is divided, it is of equal value.
Enshrine child’s right to continuing relationship with both parents in law – the Children Act does not
currently do this.
Make an explicit statement in law that each parent is of equal importance.
Require judges to give written reasons for making any parenting time orders, allowing ones made
on arbitrary or non-child centred reasons to be challenged at appeal.
Give judges more ways to enforce parenting time orders, most particularly community service to be
undertaken whilst the child is having parenting time with the other parent.
Allow Family Law actions to be raised on simple forms as in England and Wales, rather than via
complex writs.
Non-Legislative Measures
Families Need Fathers has been invited to take part in the drafting of a Parenting Agreement for
Scotland and a Grandparents’ Charter. We welcome the decision to create these documents and
th
we will take a full part in their preparation. We meet on 7 March to begin the process and will keep
you informed of progress.
Children’s Commissioner
The Children’s Commissioner has agreed to meet us on 14th April. We will report on this issue after
that date.
Dr Martin Crapper
Vice Chair
Families Need Fathers
2 March 2005
SUBMISSION FROM GRANDPARENTS APART SELF HELP GROUP SCOTLAND
Proposed changes to divorce Law (Section 10-15)
Yes our group generally agrees with the Bill’s proposals. We feel the changes will benefit the
children involved.
In relation to financial provision we have seen nothing that clarifies the position on pensions. When
a couple divorce, each is able to make a claim on the other’s pension, but the pension value at the
time is not necessarily its value later e.g. The value of a pension today is, say £10,000 and is
divided. One partner pays the other £5,000 as their share of the pension, then two years later the
employer goes out of business and the employee loses their pension. They have therefore paid
out £5,000 for something that was actually worth nothing. This needs to be clarified.
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When no Parenting Agreement exists could the Decree Nisi be delayed until an agreement has
been reached (or could this be used as a delaying tactic by one partner)?
Unmarried fathers: rights in relation to children (Section 17)
Our group agrees with the Bill’s proposals in so much as married fathers will have PRRs as it will
benefit children to have two parents, however we feel there are too many unmarried fathers now,
that will not benefit from the legislation and something has to be done to help them and their
children.
Page 20 of the memorandum says that unmarried fathers will be in no worse situation than before,
but that does not make the Executive’s solution right. It is all of those unmarried fathers who have
brought this issue to light and their problems should be addressed.
If a huge publicity campaign clarified the present lack of PRRs and how to obtain them, unmarried
fathers could be given automatic Legal Aid to apply, where they already pay for their child or where
they are named on the birth certificate and who apply for PRRs, say within one year of the Bill’s
introduction, where no safety issues exist.
It was also commented, that at present a father with PRRs is too often dismissed by solicitors and
courts when they try to act on those PRRs in the child’s best interest. ‘One person’ control over a
family has to be stopped as too many children are being deprived because of it and too many are
‘alienated’ because this control is encouraged.
Proposed new rights for cohabitants (section 18-23)
Our group generally agrees with the changes as it is reasonable to expect that where a couple are
recognised as such and both contribute to the relationship, that neither should benefit unfairly from
it on separation. This would also help reduce animosity, helping children involved.
Proposed changes in respect of occupancy rights and protection from violence (sections 24
& 26)
Our group generally agrees with the changes to update occupancy rights. The protection from
violence changes also help protect those who are not married and the children involved in any
violent situation. The changes to a power of arrest attachment also seems sensible.
Other provisions in the Bill
Marriage – Our group generally agrees clarification is for everyone’s benefit, hopefully reducing
animosity.
Children – Our group generally agrees, seems to have been updated to suit today’s lifestyle.
Share of matrimonial property on divorce – Our group generally agrees as fairness is important to
reduce animosity for the benefit of all, especially the children. However the aspect of
unguaranteed pensions is still not addressed if the company later folds leaving to pension fund.
Administration of Justice – Our group generally agrees, seems to have been updated to suit
today’s lifestyle.
Rights in relation to children for step-parents and grandparents
In relation to step-parents our group agrees that changes to the current system could have proved
too complicated, however it was commented that protection for non-resident parent’s and the
child’s feelings was extremely important. It must be stressed that when these matters go before a
court, that that whole picture is taken into account and not just the view of a resident parent and
their new partner.
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In relation to grandparents our group disagrees that the Executive could find no way to legally
include them in their grandchild’s life or clarify the situation.
A grandparent should be made a ‘legal relative’ of their grandchild so that they are better able to
step in to protect them where necessary. The fact that the father in some situations would have
less rights only highlights that problem, it doesn’t excuse the lack of acknowledgement of a
grandparent / grandchild relationship.
It is commonsense that unless there is a safety issue that a grandparent should have priority over
people who are not related to the child.
Too often when parents separate, a child is deprived of contact with grandparents they love and
the stability they can offer because of the parent’s disagreements. The child should not suffer.
‘One person’ control over a family has to be stopped as too many children are being deprived
because of it and too many are ‘alienated’ because this control is encouraged.
A grandchild can make a claim on their grandparent’s estate on death, if their own parent is already
deceased, but they have no legal relationship in life.
Consultation
Our group believes the Executive should have consulted with teachers themselves, nursery,
primary and secondary as they are the people who deal with the children on a day to day basis and
work with the effects of family break-ups. We also believe they should have consulted with
doctors, health visitors and district nurses for the same reason.
Neither has there been any visible consultation with people who might resolve the present problem
of unenforced court orders and laws that already exist, in relation to children.
Despite enormous amounts of information having been sent to the Executive over the past few
years in relation to the grandparent / grandchildren problems, last year the Executive still seemed
oblivious to these problems. Therefore we believe there may well be other information which has
not been taken into account in the compilation of this Bill.
Additional Points
Since our involvement with the Executive last year there has been a distinct lack of continuity with
the people involved in the issue of grandparental contact. This, along with the fact that
administrators with NO working knowledge of family problems are leading the Steering Group does
not give confidence in an educated solution.
Too many people are not aware of their rights or in some cases their lack of rights and this situation
needs to be addressed urgently.
Jimmy Deuchars
Chair
Grandparents Apart Self Help
2 April 2005
SUBMISSION FROM STEPFAMILY SCOTLAND
Stepfamily Scotland is a charity which provides support and information for members of
stepfamilies and those who work with them.
SFS welcomes the general provisions in the Family Law bill, but has concerns about some
omissions from it.
SFS has discussed the Bill with BAAF. We hope to work with BAAF on the issue of Step-parent
Agreements including possibly bringing forward joint amendments.
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SFS is disappointed that the Family Bill does not contain any provision for Step-parent
Agreements, despite the inclusion of them in the Scottish Executive’s Consultation in 2004, Family
Matters. We believe that the Bill should be amended to include these Agreements, despite the
difficulties about ensuring that children’s views are properly considered. Further information about
this is in paras 6 – 11 below.
SFS believes that Step-parent Agreements should be included in the Bill and hopes to bring
forward amendments to this effect at Stage 2. We welcome the opportunity to give oral evidence
to the Justice 1 Committee to put forward our views and provide Members with information on the
issues raised by Step-parent Agreements.
SFS believes that Step-parent Agreements should be available as an option to allow step-parents
to obtain and share parental responsibilities and rights for their step-children. We think that such
agreements offer benefits to children in step-families and to the adults caring for them. There are
many families with step-parents and children can suffer from having carers who do not have formal
parental responsibilities and rights when their birth parents are absent or otherwise not able to
carry out their responsibilities. Difficulties also arise for step-parents involved with people and
agencies outside the family, who challenge the step-parents’ right to be involved with the children
or make decisions with them. The Adoption Policy Review Group has also been considering these
Agreements.
At present, married and unmarried step-parents can apply to the court for responsibilities and rights
under s.11 of the Children (Scotland) Act 1995. In addition, where step-parents are married to the
birth parents of children, they can apply to adopt. However, both of these options involve going to
court even when there is agreement with absent parents or there are no absent parents at all.
Also step-parent adoptions raise many concerns for a range of professionals, lawyers, social
workers and judges. They can be used as a means of excluding completely absent birth parents
from children's lives, whatever the children's ages and relationships with them. Step-parent
Agreements offer another option to families. They would be easier for families to arrange and
would not cut out absent birth parents who would retain responsibilities, not lose them as they do in
adoption.
SFS believes that such Agreements should be available at least to the extent that will shortly be
available to families in England and Wales. Section 112 of the Adoption and Children Act 2002
amends the Children Act 1989 by adding a new section to it, s.4A. This allows married stepparents to enter into an Agreement with their partners and any other birth parents who have
parental responsibility. These Agreements give the step-parents parental responsibility alongside
the other parties. This new section will come into force on 30 December 2005 and this will mean
that children and families in England and Wale will have an option which Scottish children and
families will not. There are also likely to be cross-border problems.
SFS would also like to see Step-parent Agreements available to unmarried couples as well as to
married ones, so that unmarried step-parents can use them. This could be on the basis, say, of a
couple showing cohabitation for more than two years. However, we recognise that extending the
Bill to include such Agreements for unmarried as well as married couples may not be possible.
SFS appreciate that the major concern about Step-parent Agreements is how properly to take
account of the views and wishes of children. The Adoption and Children Act 2002 has failed to
deal with this. We believe it is crucial that the views of children are taken into account in making
these Agreements and that the Bill should provide for this, as in the existing provisions in ss.11, 16
and 17 of the 1995 Act and s.6 of the Adoption (Scotland) Act 1978.
It is important to be aware of certain statistical evidence when considering the position of
stepparents:
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x

The Policy Studies Institute recently projected that by the year 2010 there would be more
stepfamilies in Britain than any other family form.

x

The 2001 census reported that nearly 100,000 children in Scotland live in stepfamilies.
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x

In the 2001 census, 54% of the identified stepfamilies in Scotland were married couple
stepfamilies and 46% were co-habiting couple stepfamilies.

x

Almost 30% of marriages in Scotland are remarriages.

x

In 2001 39% of all adoptions in Scotland were the adoption of a stepchild by a stepparent.

These statistics highlight the increasing incidence of stepfamilies and tends to support the
argument for including step-parents’ rights in the Family Law Bill.
Frank Collins
Director, Stepfamily Scotland
10 May 2005
SUBMISSION FROM SCOTTISH WOMEN’S AID
Foreword
This response represents the collective view of Scottish Women’s Aid (‘SWA’), the network of 39
affiliated local Women’s Aid groups in Scotland and their National Office, which provide
information, support and safe refuge to women, children and young people experiencing domestic
abuse.
Local groups offer a unique service of refuge, information and support to women, children and
young people who have experienced domestic abuse. The National Office works to support the
groups, ensure that interests of children who live/have lived with domestic abuse are provided for,
enable new groups to affiliate and provide a service, help establish new groups where there is no
provision at present, and provide training for the local groups, Nationally, SWA campaigns to
increase awareness about domestic abuse: lobbies and informs community representatives, other
organisations, the media, the Scottish Executive, the Scottish Parliament, statutory bodies and
other authorities of the reality of domestic abuse: we work for legislative improvements affecting
abused women and children with the civil and criminal judicial systems and towards the prevention
of domestic abuse within and outwith Scotland.
During the year 2003-2004, we gave information and support to 83,226 women and provided
refuge to 1,704 women and 2,005 children.
Introduction
Firstly, we welcome the opportunity to comment on these proposals and feed our views into these
important matters. We will comment on the sections of the Bill in sequence.
Section 4 – Duration of Occupancy Rights
These proposed amendments to the Matrimonial Homes (Family Protection) (Scotland) Act 1981
(’Mat Homes Act’) were discussed in the Scottish Law Commission’s 1992 Report at
Recommendations 55 and 56, some 12 years ago. This is the first time since then that these
proposals have been formally aired and they should, therefore, have been revisited in the recent
consultation paper, which is of concern to us.
Presumably, the intention behind this amendment is to reduce uncertainty in relation to couples
who have divorced or are separated, and to harmonise procedures in line with the proposed
reduction in the periods required for divorce.
While we recognise the right of the parties to be protected and note the commitment voiced in
Paragraph 79 of the Policy Memorandum which states that “The primary aim is to improve the
protection offered to members of the family and extend them to vulnerable cohabitants”, the fact of
the matter is that this proposal will actually erode that protection.

103


249

Justice 1 Committee, 8th Report 2005 (Session 2) – ANNEXE D
There appears to have been no consideration given to situations where the non-entitled spouse
has fled due to domestic abuse and has, therefore, been unable to occupy the matrimonial home
for this reason. Women have been in refuge and temporary accommodation for periods exceeding
two years, while they fight actions to regain access and occupation of the house, or seek to have
the abuser excluded therefrom. While the numbers of women in this position are not significant, the
potential loss of their right to occupancy, and the issue of protecting women and their rights, is a
matter of great significance and this needs to be recognised.
As a result, this section will unfairly prejudice women who, through no fault of their own, have been
unable to regain access and consequently, is fatally flawed. Our preference is that it should be
removed. However, recognising that it is also intended to cover situations where domestic abuse is
not an issue, we would, therefore, suggest that the section does not apply where there is an
ongoing dispute or court action relating to exclusion or occupancy rights and, also, that if domestic
abuse is an issue, then a period of five years, not three, should apply.
Section 5: Occupancy Rights: Dealings with Third Parties
Section 6: Occupancy Rights: Proposed Dealings with Third Parties
Our comments in relation to the inclusion of this section reflect those applied to section 4 above.
Again, domestic abuse has not been taken into account and it will unfairly prejudice women where
the entitled spouse has deliberately sold on the house to a third party.
If a woman has fled the matrimonial home due to domestic abuse, it is quite possible for the abuser
to proceed to sell the property without the woman’s knowledge. It is inequitable that a non-entitled
spouse should have their rights and entitlements defeated by the actions of an abusive partner.
Section 8: Matrimonial Interdicts
While there is no objection to subsections (1) and (2), we query the need for subsections (3) and
(4). It is quite inaccurate for the Explanatory Notes to suggest that interdicts are being used as “an
easy alternative to an Exclusion Order”, a quote which has been lifted directly from
Recommendation 57(b) of the Scottish Law Commission’s Report of 1992, when the reality is quite
the opposite.
Interdicts are not easy to obtain; the process requires that the defender must be heard, the
pursuer’s case must be fully evidenced to the satisfaction of the courts, who are reluctant to make
them any wider than is necessary, and there is case law from the Court of Session (Tattersall v
Tattersall 1983 SLT 506 & 509), prohibiting the granting of any which could be so construed,
This provision is therefore unnecessary and we would be interested to hear the comments of the
courts and the legal profession on this matter.
Section 9: Power of Arrest
SWA recommends that an attached power of arrest accompanies all domestic interdicts as a
matter of course and the protection offered by the order should not expire until the need for
protection expires. A period of 3 years is the very least we would support.
Because abuse often escalates post-divorce and contested divorces in Scotland can take up to
three years before decree is granted, or up to two years if the new proposals are implemented, we
believe the power of arrest should be reviewed at the end of the initial 3 year period, not
automatically terminated without investigation, and be capable of continuation if needed by the
applicant.
Without this possibility of continuation, an applicant would be forced to raise a new action for a
protective order at the end of the 3 year period, whether under the Mat Homes Act or the Protection
from Harassment (Scotland) Act 2001 (‘PFA Act’) and this would have more severe financial
implications for her, as well as for the resources of our civil justice system, than a review action.
Apart from the financial implications of raising a new action and the possibility that Legal Aid may
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not be granted to the applicant we are also concerned that a fresh application might involve a
period where no protective order is in force at all leaving a woman temporarily at risk.
Further, we propose that if either a breach of interdict has occurred at any time, or there is a
perceived risk by the woman of further abuse, the power of arrest should automatically be
extended without the woman having to incur any cost or go back to court, for a further 3 years.
Section 17: Parental Rights and Responsibilities of Unmarried Fathers
SWA do not dispute that fathers, married and unmarried, should have a legal right and, indeed,
have a responsibility to participate in the upbringing of their children and would categorically state
that we do not oppose the conferring of Parental Rights and Responsibilities (“PRRs “) on both
parents where domestic abuse is not an issue.
However, as with the Children (Scotland) Act 1995, domestic abuse has not been taken into
account in the drafting of this section. Absent entirely from the proposals is consideration of child
contact with violent or abusive fathers, an issue which has been consistently brought to the
attention of the Scottish Executive in previous consultations. In putting forward these amendments
to extend PRRs, there has been no move to ensure that the inadequacies and risks of the current
system, arising from the omission of domestic abuse in the Children (Scotland) Act 1995, are
removed; no protection has been automatically built in to prevent and minimise the increased risks
and increased incidences of domestic abuse through contact orders which will undoubtedly arise
from the proposals. This is hugely concerning because where there has been a history of domestic
abuse, the process of establishing contact arrangements can be complex, difficult and in some
cases dangerous. Contact arrangements often fail because they are sometimes used by the
perpetrator of domestic abuse to continue abuse of the women and/or child(ren).
This current Bill presents the ideal opportunity to address the omission of domestic abuse in the
Children (Scotland) Act, an opportunity that should be seized by the Scottish Parliament and the
Executive. Any failure to do so means that yet again, current safety issues faced by women,
children and young people experiencing domestic abuse in relation to contact and residence
orders, will not be addressed; indeed the proposed changes will allow for a greater number of
women, children and young people to be put at risk. This would be particularly disappointing in light
of the commitment and the efforts of both the Scottish Parliament and the Scottish Executive in
working to end domestic abuse.
We believe that children should be able to have contact with both parents but only a) where the
contact can be shown to be safe for both the child and the non-abusing parent, b) is in the best
interests of the child and c) takes place in a safe and nurturing environment. In consideration of
these issues, it is regrettable, therefore, that these proposals are not child- centred and of great
concern is that the parental right to contact is being put before the parental responsibility to
safeguard and promote the welfare of children in domestic abuse situations.
There was much in the “Family Matters” Consultation in respect of third parties’ entitlement to
“rights” over children, with little consideration of the rights and entitlements of children to have a
say in their own upbringing and destiny. The right to be involved in a child’s upbringing is not an
absolute right, and should be restricted or in some cases denied where this exposes a child or their
mother to abuse. SWA believe, therefore, that there should be a presumption against contact in
such cases and that this should be stated in any new legislation.
1) Justification of the need for new legislation
Results of current studies into domestic abuse and contact.
It is essential, in looking at the position of unmarried fathers, to consider the effect of grant of
contact and residence orders under the Children (Scotland) Act 1995 to abusive fathers.
The Scottish Executive has recognised the dearth of research in Scotland in this matter and,
consequently, the National Group to Address Violence Against Women commissioned a feasibility
study as a precursor to a wider research project on the reasons behind the courts’ granting of
contact and the effects of this on women, children and young people. The results of the feasibility
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study highlighted the lack of consistency in the courts’ consideration of domestic abuse issues visà-vis contact, their concept of supervised contact and the role of contact centres.
We know from current research that contact arrangements with abusive men can facilitate the
continuation of abuse negating the protective consequence of leaving an abuser. This has been
well documented in extensive research and discussed at length in our response to the 1999
Consultation (Hester & Radford 1995, Mullender et al 2002).
SWA surveyed the network of 40 groups in Scotland last year to assess the current situation for
women, children and young people using these services and their experience of the court system
in relation to contact arrangements, and, a similar picture emerges. Despite the onus in s.11 (7)
in the Children (Scotland) Act 1995 to show that the contact sought is in the best interests of the
child, abusive men are consistently granted contact with their children and the abuse of the mother
is rarely a factor which determines the outcome of a contact application.
There is a growing body of evidence and research which shows that by legally enshrining the
prevailing ideology that contact with both parents is always in a child’s best interest, we are in fact,
failing to protect children and instead, exposing them to further risk of abuse.
Training and Guidelines are not sufficient
The Executive agrees that there is indeed, room for improvement in how some contact applications
are heard by the courts. However, they have indicated that they consider the current legal
provisions, in their opinion; offer adequate protection and their preference would be to achieve
change through training and guidelines for the judiciary.
Although training for legal practitioners and the judiciary would do much to ameliorate the outcome
of s.11 proceedings for women who are abused and their children, we do not agree that this, in
itself, is sufficient.
As stated, the Executive has also suggested that Practice Notes or guidelines be issued to the
judiciary. The problem with this, however, is that guidelines are merely for guidance only and are
not mandatory. Further, guidelines only advise as to the application of current law and practice and,
if, as we have shown, current law and practice is inadequate, this will not resolve the matter.
The Committee may be interested to know that such guidelines for the judiciary were introduced
into England and Wales in April 2001. In 2003, Women’s Aid Federation England conducted a
survey of 178 projects in England and Wales to find out if family court practice with regard to
domestic abuse and child contact had improved as a result of the guidelines and found that they
had no effect whatsoever on the application of the law. Only 3% of those responding to the survey
believe that appropriate measures are being taken to ensure the safety of the child despite the
introduction of guidelines.
Neither training nor guidelines alone will ensure women’s and children’s safety is ranked a higher
priority than fathers’ rights of contact. We believe that only a statutory onus on our courts to
consider the issue of domestic abuse when deciding the outcome of contact cases will adequately
protect women and children
Inadequacy of Court Response
In dealing with contact and residence applications, Sheriffs consistently fail to consider the abuse
of a mother as a matter which goes to the heart of the child’s welfare and, often refuse outright to
hear evidence of the father’s abuse of the mother, querying its relevance to the proceedings. The
prevailing shrieval attitude is that the abuse perpetrated by a father has no bearing on the case
unless the child has been directly abused and even then, fathers are invariably awarded some
contact. A sheriff’s definition of abuse is generally limited to the physical and sexual forms and
there is little or no understanding nor much acceptance of the emotional abuse children experience
because of domestic abuse.
Further, the treatment by our courts of mothers who have refused to comply with contact orders,
because they fear their children will be abused or abducted, or because the handover arrangement
is unsafe, is shameful. Despite the fact that the majority of mothers wish their children to have
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contact of some sort with their fathers, when opposing residence or contact applications because of
their own abuse and fear for their children, they are often regarded and treated as hostile or
obstructive. Mothers faced with contempt of court proceedings for breaching contact have been
jailed, fined and, in one case we know of, had their PRRs suspended.
Conversely, we do not know of any prosecutions since the implementation of the Children
(Scotland) Act 1995 taken against fathers who have committed plagium by refusing to return
children following a contact visit (this is a very common problem), nor of any fathers who faced
contempt of court proceedings for breaching the contact order in this way. Moreover, the law has
no sanction for those absent fathers who do not comply with their parental responsibility to stay in
touch with their child.
Court Reports compiled by solicitors, social workers and other professionals with little or no
awareness of domestic abuse (particularly its impact on children) tend to heavily influence the
outcome of the contact application. Many of these professionals (solicitors in particular) have had
no training in communicating with children nor possess a sufficient degree of understanding about
the effect domestic abuse may have had on a child and very often their conclusions about what is
in a particular child’s best interests are misguided.
Problems in using Contact Centres
There is a general belief on the part of Judges and Sheriffs that by ordering contact to take place in
a contact centre, they are awarding supervised contact. This is not the case, as apart from a
relatively new, small, localised pilot scheme, contact centres in Scotland offer "supported contact"
only. Supervised contact is carried out by local authorities via Social Work services and contact
centres are, in the main, run by untrained volunteers, whose remit is to provide a neutral place for
families to handover or spend time with children.
Contact centre staff do not have a remit to supervise or oversee the behaviour of the parent
towards the child throughout the whole of their time in the centre and while they would intervene if
they were aware of abuse taking place, they are not trained to recognise signs of this, nor would
they furnish courts with any reports on the contact visits.
Recent research commissioned by the Scottish Executive on contact centres shows that about one
quarter of families mentioned domestic abuse as a factor in their lives. This is of great concern as
in our experience, and indeed that of contact centre staff, where domestic abuse is a factor, contact
is often ordered to take place in a contact centre (usually in the belief that this is 'supervised'
contact), despite the limits of this service in dealing with such issues.
What is even more alarming is that there is an expectation by the courts that contact visits will
increase and that supervised contact, where it has been ordered, will become completely
unsupervised or unsupported in a relatively short space of time, regardless of domestic abuse, and
the potential for abusers to use this opportunity to continue their abuse of both women and
children.
Inappropriate use by the Courts of restricted contact
In contact applications where the court considers the abuse of the mother severe enough to
present a risk to the child, or where there is clear evidence of physical or sexual abuse of the child
herself, the practice is often to restrict contact in some way. SWA believes that if contact with the
abusive father is considered by a court not to be in the best interests of a child, then the
appropriate response is to deny any contact with the abuser until it is in the child’s best interest.
Supervised contact may be useful where, for instance, the abuser is re-establishing a relationship
with his child and is able to maintain non-abusing contact. However, no attention is given to the
quality and the value of such contact for the child; the focus is entirely on the father’s right to have
contact.
Supervised contact is not, and should not be used, as an alternative to an order of no contact when
courts wish to uphold fathers’ rights, until the benefit to the child is confirmed. . An additional
problem in court- ordered supervised contact is the lack of facilities available for the contact to take
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place and the lack of resources available to Social Services Departments to facilitate or actually
supervise contact.
The main problem is that it is generally ”supported” contact that is ordered by the courts in the
mistaken belief that this is “supervised” and, as we have stated in the paragraph on Contact
Centres, with supervised contact, social work are obliged to watch out for signs of abusive
behaviour, the parent and child are never left alone, only one family is worked with and importantly,
the social workers furnish the court with detailed reports on the conduct of the contact, none of
which contact centres can provide
Lack of inclusion in current proposals of any process for automatic removal of PRRs
SWA agree that children are entitled to the loving involvement of both parents but that conversely,
children are also entitled to accessible and immediate protection from an abusive parent.
While the Executive aims to ensure that the acquisition of PRRs by unmarried fathers saves
engaging in a complicated and expensive procedure, there is no corresponding aim in relation to
the removal of PRRs and there is a need for balance and fairness here.
Revoking PRRs is a complex and expensive process. While a father may acquire PRRs under the
joint registration procedure with little or no effort, and without having to prove his suitability, there
will be a substantial burden on the mother, both in terms of the emotional aspect of the actual
litigation process and cost thereof, to demonstrate the father's unsuitability and remove or suspend
his PRRs. She will have to overcome the level of difficulty in persuading courts to deprive an
unmarried father of his rights even with strong evidence of his abuse and incur the cost of an action
to remove PRRs, which will far exceed the cost of executing the PRRA.
We suspect this will result in an increase in court orders in both mothers seeking to remove PRRs
and fathers seeking court regulation of the matter
An automatic revocation procedure should be introduced to give mothers experiencing abuse an
exercisable option to rescinding the effect of joint registration within a set period and to ensure that
they are not prejudiced by having to go through an expensive procedure to do so.
This should also be considered if the father has, for a specified period of time, removed themselves
from the life of the child, with safeguards built in to protect those who have been obliged to
suspend contact with the child for their own safety because of domestic abuse being perpetrated
against them.
Solution to the lack of legislative provision - Scottish Women’s Aid’s Proposal for an
Amendment to the Children (Scotland) Act 1995.
The 1999 Consultation “Improving Family Law", devoted the whole of Chapter 7, entitled “ Parental
Responsibilities and Rights: Violence" to discussing this very issue and, at page 31, paragraph
7.2.2, stated, inter alia,
“Domestic abuse may be a factor in a relationship breakdown but in considering the future
parenting of a child, the court may not consider that this is a reason to deprive the abusive parent
of contact or regulate the contact for example by providing that it should only take place under
supervision.
The victim of violence may not be able to argue for no contact or supervised contact if the child has
been a victim of the abuse. Such contact can, in some circumstances, be the occasion for further
abuse by the abusive parent, for example when collecting or delivering the child. Or it may enable
the abusive parent to undermine the child’s relationship with the parent with whom the child resides
by prying into that parent’s circumstances and relationships and other controlling behaviour.
Abused women have reported that their concerns about contact have not influenced the courts and
that the welfare of the child in fact suffers because of divided loyalties and the stress of being used
by the abusive parent against the victim.
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We would welcome views on whether domestic abuse should therefore be identified as a special
issue in the 1995 Act.”
A simple amendment to the Children (Scotland) Act 1995 would ensure that neither mother nor
child would be exposed to further abuse post separation and divorce; this would result in an
immediate improvement in women’s and children’s lives
In Scotland, we place an onus on those seeking contact to prove this would be in a child’s best
interest. We know, however that domestic abuse is not generally a factor considered by our courts
in making contact awards and the onus tends to shift to the mother to prove contact is not in the
child’s interest. This position must be redressed.
We contend, therefore, that a statutory provision is essential. We consider that an amendment to
section 11 of the 1995 Act, by way of a rebuttable presumption to contact, is the way forward in
ensuring that the protection of women, children and young people who are experiencing domestic
abuse is given full and formal consideration by the courts and no contact order is made without a
full investigation of the facts. We have also listed below other definitions which would also require
to be introduced into the 1995 Act to support the presumption.
Wording of the rebuttable presumption to the Children (Scotland) Act 1995
In order to ensure that courts consider the issue of domestic abuse in applications for contact and
residence two specific provisions are required to be stated in any amendment to the Children
(Scotland) Act 1995. While it is accepted that domestic abuse is perpetrated overwhelmingly by
men against women, we recognise that any legislation must be gender – neutral and we refer to
the “Non- abusing” parent as opposed to “woman”:
1. the abuse of the non-abusing parent must be taken into account in considering the child’s
best interests; and
2. No contact should be awarded in cases involving domestic abuse, where there is a risk of
continuing harm to either the non- abusing parent or child, unless and until, it can be
shown to be safe for both and to be of benefit to the child.
Introduction of definition of "domestic abuse” into the Children (Scotland) Act 1995- see
Appendix 1
By introducing a rebuttable presumption against contact where domestic abuse is present, we have
a responsibility to also introduce a conjunct definition of domestic abuse into the legislation, to
clarify situations where it is intended that the presumption would be applicable.
Consequently, as a starting point and to foster debate on the matter, we would propose a definition
based on the New Zealand Domestic Violence Act 1995, the PFA Act 2001 and the Scottish
Executive’s definition, which is attached at Appendix 1 .We would emphasise that this definition is a
starting point and not a final version and would have to be refined to take consideration of Scots
Law into account but without diluting the intention or spirit of the amendment.
Introduction of a definition of a “Domestic Relationship”- see Appendix 2
You will note that the second proposed statutory amendment defining domestic abuse also makes
reference to a "domestic relationship" and it is necessary to define the situations constituting
relevant relationship or living arrangement where domestic abuse is likely to be an issue. Again, it
would be useful to study the definition in the New Zealand Act as guidance and a basis for a
Scottish definition of this term.
Introduction of a Mandatory Checklist- see Appendix 3
Similarly to current procedure in Northern Ireland and New Zealand, in order to facilitate the use of
the presumption against automatic contact, there should also be a mandatory checklist of points
and satisfying conduct that the court must investigate before making a decision on contact. We
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have appended a draft version below, which is subject the same comments made in respect of the
draft definition of a domestic relationship.
Supporting precedents for amendments from international jurisdictions
In other jurisdictions Government action has been taken to address this issue:
x

Northern Ireland – courts must take the history of the mother’s abuse into account when
considering a contact or residence application by the abusive partner and makes direct
reference to the emotional abuse of the child. This measure has been accompanied by
domestic abuse awareness - raising training for judiciary.

x

Australia - the Family Law Reform Act 1995 amended the Family Law Act 1975 to introduce
provisions which compel courts, when determining what is in a child’s best interests, to
consider the impact of domestic abuse and also to ensure no order is made which might
expose mothers to risk of further abuse.

x

New Zealand - legislative presumption in the Guardianship Act 1968 (as amended) against
custody or unsupervised contact with violent parents.

x

United States- a Model Code has been developed in which there is a presumption that it is not
in a child’s best interest to reside with the abusing parent. The Model Code also contains a
provision whereby contact must not be awarded unless the safety of the non-abusing parent
and the child is ensured.

x

UK- We have a statutory precedent in this country in the Child Support Act 1991 which
acknowledges the risk to the parent 'with care' being exposed to abuse

We urge the Scottish Executive and Scottish Parliament to take on board our concerns and ask our
new Parliament to enact law, which upholds the rights of women and children to live free from
abuse and fear. This will complement the work of the National Group to Address Violence Against
Women and will demonstrate the Parliament's commitment to ensuring our children’s welfare is of
paramount importance. Scotland has always been regarded as being in the forefront in the
introduction of measures to combat domestic abuse and the Scottish Parliament should not
overlooking this opportunity to redress an omission which has endangered the lives and well-being
of so many women and children.
Further Comment on Proposed Section 17(3), subsection (1B)
Our reading of this subsection is that it appears to be laying the foundations for the introduction of
step-parent PRRs.
SWA do not support the extension of PRRs to step-parents for the reasons given in our previous
argument in relation to the extension of PRRs and the implications for contact. Once PRRs have
been conferred, they are notoriously difficult to remove and, when domestic abuse is an issue, the
onus is invariably on the woman to bear the emotional and financial cost of revocation, resulting in
the birth parent or parents having to apply to the court to remove the PRRs.
Disagreements could arise between the birth parents and step- parents on, for example, schooling
and health issues and there is the question of whose views would prevail in this situation and the
effect of such a disagreement on the child. This argument can be taken further to consider the
problems that will arise if the birth mother dies and who from between the step parent and birth
father will take decisions regarding the child’s future and welfare.
Repartnering is another issue -if the mother remarries several times and each new partner has
PRRs or if both parents remarry, potentially resulting in 4 people having PRRs, who would make
the final decision on matters relating to the child? The enormous potential for conflict is not
beneficial to the child.
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In relation to obligations enforced by the CSA, there are no indications as to whether it is intended
that by receiving PRRs, the step parent, in addition to the birth parent, would be liable for
maintenance of the child and we wonder if this would be the case?
Finally, we are also deeply concerned that there are no proposals to ensure that children’s views
are considered in the same way as they are in adoption proceedings or in court applications for
PRRs under section 11(7) of the Children (Scotland) Act 1995, which is the position at present. In
our view, it is only the courts who should determine whether a step- parent is a suitable person to
have PRRs, so that full consideration can be given to the consideration of the child’s welfare and to
safeguard the need to take the child’s views into account.
Section 18 – Definition of Cohabitation
There is no mention of a checklist of factors necessary to define and confirm cohabitation, for
instance the length of time or existence of tenancy or owner-occupier arrangements, as one of the
deciding factors.
Section 19- Rights in certain goods
x
x
x
x
x

In relation to equal shares, how will the parties be required to prove the length of the
cohabitation period and what was actually bought by either partner during this period?
Does this means recording purchases and keeping receipts?
A determinate figure needs to be applied to the qualifying time period of cohabitation prior
to the death of the relevant partner in the case where one partner is seeking payment out
of the other’s estate.
Again, a time limit will have to be set on the period in which a claim can be made against
the estate of a deceased partner.
Is it intended that these proposed entitlements would have precedence over a will that
specifically omits any provision for the surviving partner?
The position of children, especially in a situation where the respective parties may bring
their own children into a new relationship, has not been considered and this will impact
upon both bequests from the deceased partner’s will and their legal rights upon intestacy.

Section 22: Provision on Intestacy
There is no mention of the issues we have raised in relation to section 18 and no mention of any
qualifying time period,
Section 24: Domestic Interdicts
Interdicts with a power of arrest are already available to divorced partners and cohabitees under
the Protection of Abuse (Scotland) 2001 (“the PFA Act 2001”). Having protective measures
spanning 3 different pieces of legislation will only confuse matters further. While we are in favour of
women being able to access as many protective orders as possible, we wonder whether this
apparent duplication will be of use.
As renaming interdicts would make it clearer when the woman is going to court on other grounds
that she already has an interdict granted in relation to an issue of domestic abuse, if the current
matrimonial interdicts are to be renamed, we propose they simply be called "protective orders" or
named to denote the relationship element, due to the historical connotations of “domestic” when
conjoined with abuse, as in “it’s just a domestic”.
We also wish to comments on the proposed new sections 18B and 18C, as follows: New Section 18B
While this is a welcome innovation for same-sex partners, this section will not help cohabiting
heterosexual partners, as cohabitants cannot obtain an exclusion order unless they either have
occupancy rights or go to court to obtain them.
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New section 18C
In relation to subsection (6), it is not sufficient to deliver the papers to the Chief Constable of the
police area covering the family home, if the interdict is also being extended to also cover the
applicant’s place of work, other residence and/or a school, all of which may be in a different police
area.
The wording of the section needs to be expanded to read that the relevant Chief Constable(s) of
the police area(s) in which the family home, applicant’s place of work, other residence or school,
etc, all need to be informed in terms of the section.
Issues in the Consultation paper which are not being legislated on:
No right of contact for grandparents and other wider family members
We agree with the Executive’s stance in this matter. An additional concern for us is that a right of
contact for grandparents and wider family members could be used by abusers who have been
refused contact and/or residence, as a ”back door” method of accessing contact with the mother
and child: indeed, our experience has proven this to be the case. Automatic right of contact would
also ignore children’s views.
Consequently, this matter should continue to be regulated by the courts, as is current position, and
each case taken on its own merits.
Items not addressed in legislation or consultation which need further discussion
Police discretion in exercising powers of arrest
Although reviewed in the 1999 consultation, the discussion as to whether police should keep the
present discretion over whether or not to exercise a power of arrest has also not been addressed in
the current consultation. SWA does not support the retention of police discretion in relation to arrest
on breach of interdict as this renders the deterrent effect of a power of arrest ineffective.
Some Police Forces in Scotland operate what amounts to a pro-arrest policy in domestic abuse
cases and therefore, do not make use of this discretionary power. However what does occur is
that there is diversity in response to breach of an interdict with power of arrest by individual officers
who may decide to exercise discretion despite their own force policy which diminishes the
effectiveness of both policy and power of arrest.
Removal of the discretion element would ensure consistency of approach. It would also, over time,
be an effective crime prevention measure, as the impact of arrest is known to be a crucial factor in
reducing recidivism in domestic violence offenders.
Provided the target of the power of arrest is aware of the consequences of breaching an interdict,
arrest is the appropriate response regardless of the circumstances, and the removal of police
discretion would clarify the situation for all the parties involved. If a woman has decided to involve
the police to enforce the power of arrest then she is entitled to expect that this is what will occur;
discretion in this area invariably undermines the rights of women experiencing domestic abuse
sends an unequivocal message to the perpetrator that his behaviour will not be challenged.
Penalties for breach of interdict
The whole issue of the penalties and the procedure on a breach of interdict require review. If an
abuser is arrested for a breach of interdict where there is a power of arrest attached, unless he has
committed a separate criminal offence, no criminal proceedings are taken in respect of the breach.
The woman must proceed to take separate civil proceedings, which, despite the fact that they could
result in a custodial sentence, are lengthy, costly, and difficult to instigate and are, therefore, rarely,
if at all, used.
We suggest that the possibility of breach of an interdict being a criminal offence, much the same as
breach of a Non- Harassment Order granted in a civil court can result in a custodial sentence,
should be explored, where the person in breach would be detained in custody and then brought
before the Sheriff on a criminal charge. It would, of course, be necessary to have the views of the
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courts, Crown Office, Police and solicitors in arriving at a conclusion and we would welcome the
commencement of a review of the matter.
Conclusion
We trust our comments will be of use to you in developing the forthcoming legislation and that our
proposals will be included therein.
We have also attached various Appendices, as listed at the beginning of our submission: Appendix 1 – definition of domestic abuse
Appendix 2- contains the proposed definition of a domestic relationship
Appendix 3- the proposed outline of the mandatory checklist
Louise Johnson
National Worker – Legal Issues
Scottish Women’s Aid
11 April 2005
APPENDIX 1
Definition of domestic abuse based on the New Zealand Domestic Violence Act 1996, the Scottish
Executive’s definition of domestic abuse and the definition of abuse in the Prevention of Abuse
(Scotland) Act 2001.
(1) In this Act, “domestic abuse”, in relation to any person, means abuse against that person by any
other person with whom that person is, or has been, in a domestic relationship.
(2) In this section, “abuse” means
(a) physical abuse;
(b) sexual abuse;
(c) psychological or emotional abuse, including, but not limited to,
(i) intimidation;
(ii) harassment;
(iii) damage to property;
(iv) threats of physical abuse, sexual abuse or psychological abuse;
(v) controlling another’s behaviour, isolating them or restricting their freedom;
(vi) verbal abuse;
(vii) any other conduct, including speech, giving rise , or likely to give rise to
physical or mental injury, fear alarm or distress;
(viii) in relation to a child, abuse of the kind set out in subsection (3) of this section.
(3) Without limiting subsection (2)(c) of this section, a person psychologically abuses a child if that
person
(a) causes or allows the child to see or hear the physical, sexual or psychological abuse of
a person with whom the child has a domestic relationship; or
(b) puts the child, or allows the child to be put, at real risk of seeing or hearing that abuse
occurring;
but the person who suffers that abuse is not regarded, for the purposes of this subsection, as
having caused or allowed the child to see or hear the abuse, or, as the case may be, as having put
the child, or allowed the child to be put, at risk of seeing or hearing the abuse.
(4) Without limiting subsection (2) of this section,
(a) a single act may amount to abuse for the purposes of that subsection;
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(b) a number of acts that form part of a pattern of behaviour may amount to abuse for that
purpose, even though some or all of those acts, when viewed in isolation, may appear to
be minor or trivial to the court.
(5) Behaviour may be psychological abuse for the purposes of subsection (2)(c) of this section
which does not involve actual or threatened physical or sexual abuse.”
APPENDIX 2
Definition of “‘domestic relationship” based on the New Zealand Domestic Violence Act
1996
1. For the purposes of this Act, a person is in a domestic relationship with another person, if
the person –
(a) Is a partner or ex- partner of the other person; or
(b) Is a family member of the other person; or
(c) Ordinarily shares or shared a household with the other person; or
(d) Has a close personal relationship with the other person.
(e) For the purposes of subsection (1)(c) of this section, a person is not
regarded as sharing a household with another person by reason only of the
fact that –
(f) The person has –
(g) A landlord-tenant relationship; or
(h) An employer-employee relationship; or
(i) An employee-employee relationship –
With that other person; and
(b) They occupy a common dwellinghouse (whether or not other people also
occupy that dwellinghouse).
(c) For the purposes of subsection (1)(d) of this section, a person is not
regarded as having a close personal relationship with another person by
reason only of the fact that the person has –
(d) An employer-employee relationship; or
(e) An employee-employee relationship –
with that other person.
(b) Without limiting the matters to which a Court may have regard in
determining, for the purposes of subsection (1)(d) of this section, whether a
person has a close personal relationship with another person, the Court
must have regard to –
(c) The nature and intensity of the relationship, and in particular –
(d) The amount of time the persons spend together;
(e) The place or places where that time is ordinarily spent;
(f) The manner in which that time is ordinarily spent; but it is not necessary for there to be a sexual relationship between the persons:
(b) The duration of the relationship.
APPENDIX 3
Mandatory Checklist
“When determining whether the child will be safe if contact or residence is granted to the abusive
party, the Court shall have regard to the following matters:
(a) the risk of further abuse toward the mother and child occurring, and the expressed fears of the
mother and child in this matter;
(b) the physical, sexual or emotional damage inflicted on the child or damage suffered by the child
as a result of seeing or hearing ill-treatment of another person;
(c) whether the other party to the proceedings
(i) considers that the child will be safe while the abusive party has residence of, or contact with, the
child ; and
(ii) consents to the abusive party having residence of, or contact with, the child;
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(d) the wishes of the child, if the child is able to express them, and having regard to
the age and maturity of the child;
(e) any protective orders in force against the abusive party but the lack of same will not in any way
diminish either the significance and weight afforded the expressed fears of the mother and/or child,
or the court’s investigations in pursuance of the presumption
(f) any history of criminal conduct by the abuser towards the mother or child, but the lack of same
will not in any way diminish either the significance and weight afforded the expressed fears of the
mother and/or child or the court’s investigations in pursuance of the presumption.
Louise Johnson
National Worker – Legal Issues, Scottish Women’s Aid
11 April 2005
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time was that it would have a campaign on
positive parenting. That campaign consisted of a
leaflet, which I understand is no longer in print. I
raise that now because although I am aware that
there is an issue around positive parenting and
helping parents with that, there will be a
tremendous need for information to accompany
the changes that will come along with the Family
Law (Scotland) Bill. We need to ensure that that
information is given because the Executive’s track
record suggests that that has not always
happened.

Scottish Parliament
Justice 1 Committee
Wednesday 18 May 2005
[THE CONVENER opened the meeting at 10:04]

Family Law (Scotland) Bill:
Stage 1

Mr McFee: That was interesting and perhaps a
little controversial.

The Convener (Pauline McNeill): Good
morning and welcome to the Justice 1 Committee.
I apologise for the delay in starting our meeting.

Are the bill’s provisions likely to advance or to
inhibit the welfare of children, or will they make
little difference?

We have received no apologies. I welcome
Professor Norrie, the committee’s adviser on the
Family Law (Scotland) Bill, and Mike Pringle, who
is here to observe today’s proceedings. As we will
hear shortly, Mike will be joining the committee, if
the Parliament endorses that proposal, which I am
sure that it will. We thank Jamie Stone for his
contribution to the committee’s work.

Jennifer Turpie: The bill acknowledges that
decisions that affect families, couples and
relationships also affect children. There are
specific areas around contact and relationships
with people who are not the child’s parents that
require a bit more consideration—I am sure that
they will be drawn out in this morning’s
discussion—but on the whole I agree that the bill
recognises the role that children play.

Item 1 is further evidence taking on the Family
Law (Scotland) Bill at stage 1. I welcome the
members of our first panel. As Jennifer Turpie is
the director of research and policy for Children in
Scotland and Maggie Mellon is the director of
st
children and family services for Children 1 , the
committee has an opportunity to focus on the
interests of children in the bill. We have between
50 minutes and an hour to discuss your evidence
and question you about it. Thank you for your
written submissions, which have been very helpful.

Maggie Mellon: Most of the proposals in the bill
are welcome and are long overdue. In general, we
welcome the proposed reform of family law.
Mr McFee: Thank you for that. No doubt we will
return to some of those issues.
Margaret Mitchell (Central Scotland) (Con): I
want to explore some of the issues around
divorce. Children in Scotland has expressed a
very clear view on the relevant separation periods.
For the record, will you explain your approach to
the bill’s proposed reduction in the separation
periods and whether you think that, in general, that
is a good thing for children?

Mr Bruce McFee (West of Scotland) (SNP):
The bill deals almost exclusively with adult
relationships, but they obviously impinge on
children. Are there any pressing issues for children
that the bill should have addressed but has not?
Let us leave out adoption, which is under review.
Is the bill deficient in any areas as regards
children?

Jennifer Turpie: As we state in our written
evidence, we think that a reduction in the required
periods of time for separation when there is
consent would be a good thing for children. There
is strong evidence that children who live in family
situations in which there is continuing conflict
suffer a long-term impact of that conflict on their
well-being. However, one has to balance that. We
are not promoting splitting up as a good thing for
families. We believe that children also benefit from
being in a family unit; however, when there is
conflict that cannot be resolved through other
means,
such
as
mediation—which
the
accompanying documents to the bill provide for—
that is not a good place for children to be.

st
Maggie Mellon (Children 1 ): There is one
such area—the protection of children from
violence and assault. As you say, the bill deals
almost exclusively with relationships between
parents, rights of contact, the protection of women
from assault and various issues around interdicts.
It is the view of Children 1st that, under the law,
children and adults should have equal protection
from physical assault. In other words, the defence
of reasonable chastisement should be abolished.

Jennifer Turpie (Children in Scotland):
Children in Scotland would support that position.
The committee will be aware that when the
Criminal Justice (Scotland) Bill was being
considered, attempts were made to address the
issue, but the response from the Executive at that
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Maggie Mellon: Our position is the same. It is
not that we are in favour of making separation
easier, but when two adult parents have decided
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on separation, we would be concerned about
protecting the best interests of the child within that
situation. As Jennifer Turpie said earlier, it is often
not the law that counts; it is what goes on around it
and the services that are available to families to
provide advice and counselling—particularly
advice that helps the parents and the wider family
to see the interests of the child.

1840

the grounds for divorce, leads to conflict? If so, is
there an argument for abandoning the roles of
pursuer and defender in favour of a minute of
mutual agreement when there is no conflict or
when two people simply want to separate?
10:15
Jennifer Turpie: There certainly could be such
an approach, from the perspective of that being
likely to be better for children. Mediation and other
approaches that try to achieve resolution and
agreement before a point is reached at which
there is the conflict that you describe must be
better for children and, indeed, for adults. I agree
that removing the adversarial approach from
family law would be the most preferred option.

I hope that we will be able to talk about family
conferencing as a way of addressing some of the
difficulties, as Children 1st has found that putting
the focus on the child sometimes makes adults
drop some of their worst conflicts and the things
that are most damaging. Most parents love their
children and want the best for them, and by
helping parents to focus on the interests of the
child during separation or in any conflict situation,
we can get the best out of families. That approach
relies on the supporting services and advice being
there when people need them, so that people do
not just have recourse to the law and adversarial
means of sorting out family difficulties.

Maggie Mellon: I agree.
Margaret Mitchell: Should divorce be possible
purely on the basis of an agreement, or should
there be a mixed system?
Jennifer Turpie: The question is interesting.
Although agreement is the preferred option, I am
not sure that it is always possible. I am realistic in
recognising that there can be considerable conflict
that could not be resolved by an agreement. The
committee will hear later from witnesses from
Scottish Women’s Aid, and in particular situations
in families, such as when domestic violence has
occurred, the approach that you suggest might not
work. The approach must be flexible.

Margaret Mitchell: Are there any issues around
the training of people who are involved in family
conferencing?
Maggie Mellon: As we state in our written
evidence, family conferencing takes place when
the wider family and any significant people in a
child’s life are contacted and brought together,
either virtually or in a conference meeting, to
consider the best interests of the child in a
situation in which serious decisions are being
made about the child’s life and future. For
instance, the rights and needs of children to have
contact with their wider family can be looked at in
that context. Equally, when there is conflict about
which parent would have care of the child and
about contact, the focus is on the child and the
family has to plan together for the best interests of
that child. As it stands, the law sees divorce and
separation very much as a fight between two
adults in a court, and the child is collateral to be
fought over.

Maggie Mellon: We agree. The right to have
recourse to the law through the courts is essential
for people who cannot resolve their difficulties in
any other way.
Mrs Mary Mulligan (Linlithgow) (Lab): I
understand what the witnesses said about
accepting that the periods of separation that are
grounds for divorce should be reduced, because
of the need to reduce the amount of time that
children spend in a conflict situation. However, are
the proposed timescales of one or two years long
enough to allow approaches such as family
conferencing
and
mediation,
which
you
mentioned, to take their course and lead to
resolution?

Margaret Mitchell: I was thinking more of
training the people who would instigate such a
meeting to be aware of tensions.
Maggie Mellon: Absolutely. There has to be
proper training, as the co-ordinator of a
conference or a provider of that service must be
completely independent and focused only on
helping the family to make a plan for the child.
Training is necessary, and we hope to establish
standards of training. That is absolutely essential.
We cannot just invite people to come together
without any preparation.

Maggie Mellon: I think that Jennifer Turpie and I
would both stress the importance of ensuring that
the services, support and advice that people need
when they have relationship difficulties are
available. I do not think that couples decide to get
a divorce as soon as they are not getting on;
usually the relationship has been in difficulties for
a number of years before people decide to
divorce. However, whatever the situation, it is
important that people have the support and advice
that they need and that they can receive
counselling. There are waiting lists for counselling.

Margaret Mitchell: I wonder whether you can
comment on existing divorce procedure. Do you
think that the procedure for divorce, as opposed to
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We run the parentline service, which deals with
relationship difficulties to the extent that they affect
children, but only 38 per cent of calls get through
at the first attempt. Other helplines and
counselling resources have similar problems.
Unless we invest in the front line, couples who
might have received advice that enabled them to
come to an agreement about their relationship and
the best interests of their children, even if their
positions
seemed
irreconcilable,
might
unnecessarily end up in conflict and in court.

you see what I am driving at. We can come back
to that issue.
Stewart Stevenson (Banff and Buchan)
(SNP): I have a wee technical point that the
witnesses may not be able to answer sensibly. In
relation to whether there should be a pursuerdefender approach or joint petitioning, section 13
of the bill abolishes the discounting of an
application for divorce when collusion has taken
place. Does that indicate that the Executive is
trying to introduce a system of joint petitioning?
That is a technical point on which the witnesses
might reasonably make no comment if they do not
feel inclined to.

Mrs Mulligan: If the services were available,
would the proposed separation periods allow
sufficient time for mediation or family conferencing
to take place? I assume that if the services are not
available there will be difficulty.

Maggie Mellon: The provision looks very
sensible, but I cannot say anything beyond that.

Jennifer Turpie: One would hope that services
such as family mediation and conferencing are
preventive. The families that use such services are
not necessarily at the point at which the parents
have decided to get a divorce; the support can
come at an earlier stage, when families
acknowledge that there is a problem, to find out
whether the problem can be resolved so that
divorce does not become necessary. Beyond that
point, however, delay is in no one’s best interests.

Stewart Stevenson: That is fine.
Mrs Mulligan: I notice from the written
submissions that both organisations have
supported the automatic conferral of parental
responsibilities and rights on unmarried fathers.
Could the witnesses say a little about what
practical impact that would have on children’s
lives?
Maggie Mellon: It is clear to us that when both
parents are willing to play a proper role in their
child’s life, the father’s role should be recognised.
Nearly half of all children born in Scotland today
are born to cohabiting, rather than married,
couples. When their baby is born, many fathers
believe that, as they are living in a stable
relationship and have registered the birth, they
have rights in law, but in fact that is not the case.
That sends a bad message to fathers when we
particularly want men to be involved. Many
children are being brought up without contact with
their father. It is important that fathers’ rights are
extended. Most men embrace the responsibilities
and rights of fatherhood and believe that they are
taking them on at the time of the birth, but they
find out later that they do not have those
responsibilities and rights. That is not good.

The Convener: Is there evidence that problems
are being caused for children by the five-year
period of separation that is currently required if
there is no consent for the divorce?
Maggie Mellon: That question might be best
answered by the family relationship services, who
know more about the parents’ point of view.
The Convener: I wanted to put that to you
because one of the reasons for getting rid of the
five-year period is the impact that it has on
children. The issue in the bill in relation to children
is very much to do with how time limits affect
them.
Maggie Mellon: As we have said, it is not good
for there to be long delays during which children
sit in unresolved conflict situations. The sooner
that children have a settled lifestyle, an
explanation and settled relationships, the better.

Jennifer Turpie: We fully support what Maggie
Mellon has said. First and foremost, children have
a right to know who their mother and father are,
and the provision recognises that. I add that
comment in support of what Maggie Mellon has
said.

The Convener: That is a general point, which is
not specifically related to the time limits for
divorce.
Jennifer Turpie: At page 3 of our submission,
we refer to two reports from the Joseph Rowntree
Foundation: “Together and Apart” and “Divorce
and Separation”. Those reports, which focus on
the impact that persistent conflict has on children,
might be of interest to the committee.

Mrs Mulligan: Maggie Mellon said earlier that
there will be a need to publicise the effects of the
bill. The misunderstanding about what fathers
currently understand to be their responsibilities
and rights is a point that has come across clearly
to us. We will come back to that.

The Convener: I am drawing a distinction: the
point that you make, which is also made in the
Rowntree research, is separate from the question
whether time limits in themselves add to conflict, if
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Let me raise two issues to do with PRRs: they
will not be retrospective; and there is an issue of
conflict when a man has not been able to register
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the child’s birth but is able to prove biologically
that he is the father. What are your views on those
two issues?

1844

would be preferable if such cases were dealt with
on their merits rather than there being an
automatic presumption that a father can demand
tests and intrusions into a woman’s body while she
is carrying the child. One wonders what role
anyone who would want to enforce that is
imagining that they will play in relation to that
future family and the child.

Jennifer Turpie: On retrospectivity, the situation
is unfortunate. I appreciate the challenge that
would be posed if PRRs were made retrospective.
On the other hand, the fact that they will not be
means that there could be families where fathers
have parental responsibilities and rights for some,
but not all, of their children. That is an unfortunate
situation.

The Convener: What would your view be if it
was possible for a father who cannot take
advantage of the provisions because PRRs are
not retrospective effectively to start over again by
going jointly to register the birth or the fact that he
is the father at that point, with the mother’s
consent?

On the other point, we acknowledge that issue
of conflict. There are different situations in which
couples have children, but one has to start from
the perspective of what is in the best interests of
the child. I go back to what I said earlier about a
child’s right to know who their mother and father
are first; then, if there is conflict, it is about how
that conflict is managed in regard to the child’s
relationship with their parents.

Maggie Mellon: As I understand it, that can
happen at present. A man can acquire parental
responsibilities and rights with the consent of the
mother. There is a process that would still be
available to fathers because the bill does not
propose to take it away. That is what I was
suggesting should be widely advertised at the
point of the automatic granting of rights to fathers
on jointly registering the birth: other fathers—and
couples—should be made aware at the same time
that fathers can acquire parental rights with the
mother’s consent. That is the current situation.

Maggie Mellon: I can see the difficulties that
granting rights retrospectively would cause, but
when the bill is passed, there could be a huge
publicity campaign on the change in the law for
fathers and the easy ways in which fathers can get
the mother’s consent for acquiring parental rights.
That is the case now, but many fathers do not
know about it. In the same way as we are
encouraged to register to vote, there could be a
concerted attempt to say to fathers or couples, “If
you have not got those rights, this is what to do.
Here is the form. Here is the number.” That would
make it easier for people when the mother
consents.

The Convener: If they have not registered the
birth already.
Maggie Mellon: No—if they have registered the
birth. Are you asking about cases in which they
have not registered the birth? I would think that, on
registering the birth with consent, in cases in
which there has not been a joint registration but in
which the father’s relationship is not disputed,
there should be a facility for men to acquire those
rights. Under the Children (Scotland) Act 1995,
they can acquire parental rights.

The issue of fathers establishing paternity is
much more difficult, because paternal or parental
rights can only be acquired with the consent of
both parties. The mother of the child has to agree
both that the man is the father and to their
registering the birth. It would be difficult to enforce
a relationship when we do not know the
circumstances of conception or what happened
during the pregnancy. We would have to say that
the woman’s right to assert whether she wants to
declare a man as the father would have to be
safeguarded.

10:30
Stewart Stevenson: I just want to test you with
a hard case involving the question whether the
mother should always have a veto. I will give an
extreme example for the purposes of illustrating
the issue. Let us imagine that the mother of a child
is a woman who is a drug addict and who has had
three other children taken away from her because,
for a variety of reasons, she has proven not to be
a fit and proper mother. Let us also imagine that
the father is not a drug addict, is stable and has all
the attributes that you would want in a father.
From the point of view of the child, should that
mother be able to deny the father the right to be
registered as the father?

Mrs Mulligan: Convener, do you want me to
move on to post-separation parenting?
The Convener: There may be some more
questions on unmarried fathers. I have one for
Maggie Mellon. You said that you think that, on
balance, it should be a woman’s right to declare
whether she wishes to allow the father to register
the birth, but throughout your submission you are
clear about the importance of both parents. Is not
that a slight contradiction?

Jennifer
Turpie:
No.
However,
my
understanding of the bill is that such situations
would not arise because the father would have the
opportunity to register as the child’s father.

Maggie Mellon: Such circumstances would
arise only infrequently, in the difficult cases. It
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As I said earlier, we are talking about the child’s
right to know who their parents are. The way in
which that conflict and the associated issues are
dealt with would flow from that.

Marlyn Glen: However, you are saying that you
would distinguish between the situation that exists
in early years and that which exists in relation to
older children.

Stewart Stevenson: I was asking the question
because the discussion appeared to be
suggesting otherwise; I was not looking directly at
the bill.

Jennifer Turpie: I do not know that I would
make that distinction in an absolute sense. I know
that the literature is clear that children need a
primary care giver in those early years. However,
it does not say who that primary care giver has to
be.

Maggie Mellon: Currently, cases such as the
one in your example, in which the mother is
refusing to let the father register as the father, can
be dealt with in the courts. The father or anyone
who has contact with the child can apply for
residence, which confers parental rights. That
route is open to any member of the family or any
other person with a strong interest in the child’s
life. I imagine that the courts would be interested
in the well-being of any child in that situation and
that the best way to resolve such a conflict would
be through child care law.

Mrs Mulligan: It is clear from your comments
this morning that you recognise the importance of
the mother’s role and the father’s role in postseparation parenting. Do you think that there
should be a legal presumption in favour of each
parent having equal time with the child?
Maggie Mellon: We always start with the child’s
best interests. That does not necessarily mean
that the child will assert their views, because it is
difficult for children to do that. I would not say that
a 50:50 split is necessarily in the child’s best
interests. Many of these things require the
judgment of Solomon. We must question parents if
they are fighting over equal amounts of time with a
child rather than focusing on the promotion of the
child’s welfare and making an agreement on the
best way for the child to be settled and brought up.

Stewart Stevenson: So, as I expected you to
say, you are content that fathers, and others,
should be able to acquire rights in certain
circumstances. That is important because, with the
best will in the world, not all mothers are good
mothers.
Maggie Mellon: Absolutely. Fathers and others
should have the ability to acquire those rights if
they are the person who is best suited to having
them.

Jennifer Turpie: I support what Maggie Mellon
says and reiterate her comments on children’s
views. I emphasise that in situations of contact
and separation it is fundamental that we hear what
the children think. We are not necessarily asking
them to make the decision; research tells us that
in most cases they do not want to do that.
However, they want to be consulted about where
they spend their weekends or where they go every
other weekend so that they are part of the
decision-making process.

Stewart Stevenson: That is fine. I had got the
impression that we might have been saying
something different, although I was confident that
you would say what you have said.
Marlyn Glen (North East Scotland) (Lab):
Looking at families from the point of view of the
child, would you agree that it is important for the
child to have a really good relationship with a
primary care giver? I use that term deliberately
because, although that person would usually be
the mother, they need not necessarily be the
mother.

Mrs Mulligan: Obviously, there are practical
implications in discussing matters such as equal
time. Should we consider the influence that
parents have rather than the time that they spend?
If the children are resident with one parent, is it
important for the other parent to feel that they are
wholly involved in important decisions about the
child’s upbringing?

Jennifer Turpie: From my knowledge and
understanding of children, I would say that you are
correct to think that it is important that, in a child’s
early years, they have an opportunity to have a
solid relationship with a care giver, who could be
the mother, the father, a foster parent or any adult.
However, we have to recognise that, as children
grow, they need to know who they are and where
they came from, and that where they came from is
their mother and their father. We need to allow
them to have relationships with those two people.
That is the situation that the part of the bill that we
are discussing is trying to rectify. This area has
been missing from Scottish child care law.
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Maggie Mellon: Yes. It is probably far more
rewarding and enriching for the child to have
parents who, despite disagreeing and not being
able to live together, join together to look after
them and their best interests and are focused on
things such as their starting school, how they feel
about that, how they are going to manage it, exam
time and all the other things that happen in a
child’s life. If the child has two parents, it is
important for them to know that, even if they spend
90 per cent of their time with one parent, the other
parent is involved, takes part in decisions and
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cares about them. That probably gives the child a
better relationship than they would have if they
spent 50 per cent of their time with each parent
but neither parent was focused on what was
happening with them.
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want. We have developed a system of volunteer
advocates who, if a child needs and desires it, will
meet the child before the conference and help
them to identify their feelings. Sometimes, children
do not know—they are conflicted. They love both
parties, do not want to choose and feel sorry for
one or the other party. An advocate can help them
to identify those feelings in many ways, such as
through poetry or pictures, or can help them to
decide what they will say in the meeting or before
the meeting to different parties. An advocate will
help a child to voice their feelings or will speak for
them, if necessary. That works well. We do not
make children choose, because that is an adult’s
job.

Jennifer Turpie: It is terribly difficult to legislate
on such things, as I am sure we all agree, but
legislation and policy can recognise the role that
support services such as family mediation or
family group conferencing can play by lifting
parents out of the conflict that is their relationship
and helping them to be part of making decisions
that are good for the children.
Mrs Mulligan: Conflict can arise when a
decision has been taken about how the child’s
time will be managed and how their life will be
supported but things do not go to plan. There has
been a lot of talk about contact orders not being
adhered to and parents not getting to see their
children when they thought that they would. Such
things have happened in the past and they are
obviously not to the benefit of the child. Do you
have any ideas on how we could resolve such
problems?

The Convener: Access to children is a matter of
acute interest to the committee. As Jennifer Turpie
said, it might not be possible to legislate for it, but
we would find it useful to test further your view on
what more can be done. The Children (Scotland)
Act 1995 presumes that a child should be
consulted from the age of 12, but says that a
younger child may be consulted when age and
maturity are taken into consideration. From what
age should a child be asked for their view on
separation?

Maggie Mellon: They can be resolved by the
provision of advice and assistance to parents who
are at the early stages of such situations. Without
help and support, it is easy to get caught up in
conflict and to be angry. We are talking about what
is an emotional time for people, when it is easy for
them to get into conflict. It is important for people
to be able to access support and advice and to
have time out. Some people can get that support
within their families and friendships and some
people need more professional help, but that
support should be the bedrock. An immediate
recourse to law tends to gather momentum and
lead to the conflict becoming much worse.

Jennifer Turpie: Specifying an age is a
complicated matter, although I appreciate why the
age of 12 is referred to. As Maggie Mellon
explained, there are many ways of obtaining a
child’s view. It is not just a matter of asking a child
what they think; it also involves watching children,
being with them, seeing them with their parents or
care givers and understanding and interpreting
those relationships. I say that because we can
start to hear the views of children from a young
age, if we open our minds to how we interpret and
obtain their views. The bill should not specify an
age; the danger of doing so is that people will
assume that children who are over 12 absolutely
will have a view.

It is important for somebody to make the parents
listen to the child’s views. Parents and the wider
family often get so caught up in their fights with
one another that they do not hear the voice of the
child. When they do hear it, however, it is
incredibly powerful in making them stop. In some
ways, that is the beauty of a family group
conference. When adults who have fought are
brought together to focus on a child’s best
interests, many other conflicts are put to one side.
The adults can and do reach agreement.

The Convener: What is your approach at family
conferences? Do professionals assess a child’s
maturity? Surely you use criteria.
Maggie Mellon: We say that the feelings of
children from an early age are important and
should be taken into account. That does not mean
an absolutist rights approach of saying that a child
must be able to assert their right. The aim is to find
out how children feel, to allow them to express
how they feel and to have adults accept their
feelings.

Mrs Mulligan: In your experience of family
conferencing, do children have an opportunity to
contribute to the discussion? Often, children want
to please everybody and not to hurt anybody. How
do you allow them to say how they feel and let
parents recognise their responsibilities?

The Convener: Is making such an assessment
one of the first tasks that you carry out at a family
conference?

Maggie Mellon: As you say, the situation can
be difficult. The aim of a conference is not to
encourage a child to choose or to say what they

Maggie Mellon: We do not say that an
assessment is needed of when a child has a view,
because a child as a person has feelings and
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views. Children cannot make adult decisions about
their lives, which is why childhood needs to be
protected. However, they should always be heard.

the child. I am interested in the enforceability of
contact orders. Do you think that more could be
done by the courts? Would you like to see more
done?

The Convener: I accept all that. You are the
professionals, so I ask for your professional view.
You have said that, if a family approaches you and
children are involved, you would probably want to
know the children’s views at an earlier age than
the presumption. What is your starting point?

Maggie Mellon: That is a difficult question. The
last thing that we want is to involve children in a
situation in which they are being physically
dragged or forced to go—that is the worst kind of
situation to end up with. Regardless of whether a
contact order is in the child’s best interests overall
and whether the other party is a good person for
them to have contact with, it is difficult to enforce
contact. I do not think that family relations are
amenable to orders that make people do certain
things on pain of imprisonment, for instance. I
think that the need for such orders would become
much less if people understood what was in a
child’s best interests and appreciated the need for
both parents and the wider family to be involved in
children’s lives.

10:45
Maggie Mellon: Are you asking about the age
at which a child who expresses an unequivocal
view should be taken seriously?
The Convener: Would you just look at a family,
for instance?
Maggie Mellon: That depends on the child. I
think that 12 is a reasonable age. It is reasonable
to say that any child over 12 who expresses a
strong view must have their opinion taken very
seriously. However, some 13-year-olds may not
have that ability and some nine-year-olds may be
absolutely clear, so we have to look at how the
child functions.

I do not think that we have done much to provide
proper education and advice to people about that.
In the whole positive parenting agenda, we seem
to be much more focused on legislation than on
the things that prevent people from having to go to
court. I certainly do not think that it is in anybody’s
interests, particularly not a child’s, to get to a point
at which enforcement orders are made under the
criminal law or with criminal penalties.

The Convener: In cases where there are
babies, that obviously cannot happen, but, in other
cases, will one of your professionals talk to the
child in a family conference?

Jennifer Turpie: I agree with Maggie Mellon.
We need some mechanism to try to unravel and
unpack why the contact is not happening so that
we do not need to get to the stage of enforcement.
We need to have a step before the end. I am not
sure whether that is possible through mechanisms
such as mediation, but it is an idea.

Maggie Mellon: Yes. The family conference
meeting is just the end of a process. We would get
to know the child and their experiences and views
of life earlier in the process, so that all that
information is available at the meeting. We are not
talking about just getting people together to sit in a
room. That is very far from a family group
conference; it is probably a recipe for disaster just
to gather everybody together. The process is long
and does not necessarily end in an actual
meeting, because people may decide on a
sensible plan outwith that and may not need to be
drawn together.

Margaret Mitchell: Some views have been
advanced about looking at the language that is
involved in post-separation parenting in an attempt
to ease possible conflict. Instead of talking about
equal parenting time, which you suggest is not
terribly helpful, could the term “shared parenting”
reflect the fact that quality is the important aspect?
We talk about contact and residence, but could we
instead use the general term “parenting time”,
which is a little more neutral and perhaps less
harsh? Perhaps people could apply for parenting
time or even family time. For example,
grandparents could have the right to make such
applications.

The Convener: So are you involving children
younger than 12 at the moment?
Maggie Mellon: Yes.
The Convener: Do you have views about the
enforceability of contact orders? As you can
probably imagine, the committee has had many
letters from individuals about their experiences of
family law. I can think of one example in which one
of the parties to the separation had an order in
place for a year, after which, unknown to the
father, the mother moved to England. I have
concerns about such cases. In that instance, there
was nothing that the court could do about it,
because it had granted the order for only a year. I
am not sure that that was in the best interests of
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Jennifer Turpie: I read some of the discussions
about language that were in the submissions to
the committee. The issue is interesting because
language has implications. Children in Scotland
would have no objection to changes in
terminology, but it would be interesting to hear
what children and young people think about the
matter, because children from separated families
talk about going on a visit or spending the
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weekend with dad and do not necessarily use the
terminology that you mentioned—perhaps that is
the language of conflict for adults, rather than for
children.

1852

Jennifer Turpie: Mechanisms are currently
available that allow step-parents to have parental
responsibilities and rights. Our submission does
not take a strong position on the matter. The bill
acknowledges
that
there
are
different
configurations of families and that family structures
have changed over the decades. Children can
have many step-parents if their parents have had
multiple relationships. We must think about that
and be careful not to make it too easy for all those
adults to become parents in a child’s life. I advise
that a cautious approach should be taken.

Margaret Mitchell: Would a change in the
terminology help the parents’ relationship, by
preventing a sense of imbalance?
Jennifer Turpie: I suspect that it would.
Anything that helped to lessen the adversarial
nature of the relationship would be a good thing.
Maggie Mellon: A change in terminology that
reflected a change in understanding in society, or
a push towards such change, could be positive.
However, it would be useful to hear how children
want their time with their parents to be described
and explained to them. We could use language
that reflected a move away from a perception of
the child as the property of the parents, who is to
be divided between them just as the matrimonial
assets are divided, towards a perception of the
child as a person in their own right, who should be
nurtured in the best way possible.

Marlyn Glen: So other options are currently
available in law to step-parents and there is the
option of registering a PRR agreement with the
child’s parents. Can you suggest other ways in
which the situation for step-parents who play a
positive role—that is to be emphasised—in their
stepchildren’s lives could be improved?
Jennifer Turpie: We have talked a fair bit about
positive parenting and the messages that parents
are getting. In the literature and campaigns that
are run, positive parenting should not only be
about the birth mum and dad; it should be about
all the people who provide care to children in a
family situation. One option is to widen the public
message.

Margaret Mitchell: Could the concept of family
time apply to a significant adult other than a
parent?
Maggie Mellon: Yes. That should be
considered. Children’s views about wanting to see
or hear from granny and about other family
matters should be taken into account.

Mr McFee: You both make it clear in your
submissions that you do not support an automatic
right of contact for grandparents. First, will you put
the reasons for your opposition to that proposal on
the record? Secondly, will you give me your views
on how you think the grandparents charter will
work in practice and what practical effects it may
or may not have? Thirdly, the Australian
Government issued a discussion paper that
suggests amending existing legislation to provide
that the court must consider contact time with
grandparents when it determines what is in the
child’s best interests. Is that a practical solution
and a suggestion that we should consider?

Marlyn Glen: My next question might relate to
the previous discussion. If the bill were amended
to include provision for step-parent agreements,
how could the views and best interests of the child
be safeguarded in the non-judicial process?
Maggie Mellon: I understand that, although a
parenting or step-parent agreement would not be
legally binding, it is proposed that if such an
agreement were not kept to and the matter went to
law, the parties would have to show that there was
a material difference in circumstances that meant
that the agreement was not in the best interests of
the child. It seems reasonable that, if there was no
dramatic change in circumstances, the court
should take the agreement seriously.

Maggie Mellon: There are two good reasons for
our opposition to an automatic right of contact for
grandparents. One is that rights come with
responsibilities. To confer automatic rights on
grandparents or any other member of the
extended family should mean and would mean
conferring responsibilities on them. Most
grandparents today would not be very happy
about having responsibilities for child maintenance
and support and all the other responsibilities that
go with the right of contact and a right to make
decisions in respect of a child’s life. The other
reason is that having too many people with rights
over a child will lead to more conflict and would
not be in the child’s interests. However, we
recognise that there are situations in which
grandparents are, unfortunately and very sadly,
cut out of their grandchildren’s lives despite the

Marlyn Glen: Do you include step-parents in
your family conferences?
Maggie Mellon: Yes. We include any adult who
is significant to the child. The child’s view must be
taken into account, so if a child said that someone
would not be welcome we would have to think
about that. However, it is normal for step-parents,
the wider family and anyone who is identified as
significant to the child to attend. The person does
not even need to know the child; they might be a
relative who has not met the child but feels that
there is a familial relationship and wants to attend
because they might have something to offer.
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fact that they have lots to offer. It is not in the
children’s interests that that should happen.

there is a role for grandparents in children’s lives
but, as with everything else that I have discussed
today, it is important for that role to be handled in
such a way that it does not become an area of
conflict in the family.

It is to be hoped that matters will not get to court,
but, when they do, everybody should have the
best interests of the child at the forefront of their
mind. Enforced contact would be difficult, but it
would be helpful to get people to agree to include
grandparents in some way. We have heard from
grandparents and we know that often they do not
demand a huge amount. They want phone calls,
photographs, the right to send presents, the right
to see a video of their grandchildren or just to have
contact with and knowledge of the child. When
that is possible, any caring parent should want to
buy into it.

The Convener: I have a bit of a difficulty with
that. I do not disagree with what you have said or
with the Executive’s position, but the nature of the
problem is such that we are talking about cases in
which there is no good will among the adults and
in which there is acrimony. That is why I am
agonising over this aspect of the bill. If a child
wants to see a grandparent or whoever, how could
it be in the best interests of the child for the adults
not to facilitate that? If one parent has practical
custody of the child, they will determine whom the
child gets to see.

In some countries—New Zealand and, I think,
Australia—family group conferencing is a
legislative requirement and, in some European
countries, it must at least be considered. Family
group conferencing provides a mechanism for the
wider family to be involved and for a binding family
agreement to be made—it is binding on the
authorities to facilitate such an agreement and the
agreement is binding on the people who have
made it.

We probably all agree that giving rights over
children to parents or grandparents is not the way
forward, because the welfare of the child is the
important thing, not who has rights over the child.
Is there another way to prevent the parent who is
causing the acrimony, by preventing the child from
seeing their aunt, their uncle or their grandparent,
from doing whatever they like? I realise that we
might come to the conclusion that nothing can be
done, but I am not happy to leave the matter and
say, “We can’t enforce rights over children and we
all agree that there is no other solution.” Should
we consider the rights of the child and try to do
something to facilitate what the child wants, even if
it is against the wishes of the parent? I am playing
devil’s advocate, but the issue is serious.

11:00
Mr McFee: You say that an automatic right of
contact implies rights without responsibilities, but I
am not convinced that that reflects accurately what
many grandparents are asking for. They are
asking simply for a right to have contact with the
child, as opposed to a right to determine which
school they go to or to make other decisions. Is
that a fair description of what is being asked for?

Jennifer Turpie: Your point is at the heart of
many issues in relation to the bill. This is a difficult
and complex area. At present, under section 11 of
the Children (Scotland) Act 1995, there is an
avenue for people who have an interest in respect
of a child to get access to them. I do not want to
contradict myself; I have been talking about
avoiding acrimony and removing the adversarial
nature of cases, but I recognise that that avenue
exists.

Maggie Mellon: It may not be what is being
asked for, but then what is being asked for? Is it a
right without a responsibility?
Mr McFee: We may find that out later.
Maggie Mellon: Where would responsibility lie
and how would an automatic right of contact be
enacted if there was no good will in the family to
make it happen? It could lead only to conflict and
there would not necessarily be a better resolution.
As we have said before, some people have
contact orders that are not enforced, so they are
not necessarily the solution.

Your point is about strengthening the role that
children play in the decisions that are made about
their family and it might be worth while to examine
that area—what do children want? How do we
strengthen the mechanisms through which their
views are heard when decisions are taken about
their families? I am not sure that we will have the
answers today, but we should give further
consideration to such questions and spend more
time focusing on them.

Mr McFee: I invite Jennifer Turpie to pick up on
the issue if she wants to comment further.
Jennifer Turpie: I will not repeat what Maggie
Mellon has said, much of which reflects our
position, but I will add a couple of points. We hope
that the extension of parental responsibilities and
rights to unmarried fathers will help, because it will
ensure that the relationship has a legal basis. We
hope that the father’s parents and extended family
will also be recognised. We fully recognise that
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Maggie Mellon: I agree. If there was an
automatic right of contact for grandparents, such a
right would have to be extended to include aunts,
uncles and siblings. As we know, the fact that
someone has a right does not necessarily reflect
reality. People have all sorts of rights, but even
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going to court to enforce those rights does not
always solve the problem.

1856

order to terminate a child’s contact with their family
or to give someone sole rights. It would not be in
the child’s best interests to make a decision
without having that information.

If grandparents or other family members want to
apply for a contact order because they feel
excluded from a child’s life and think that they
have a role to play, their application should
perhaps trigger a process of mediation so that
someone can work with the family to ascertain
what contact could be established. There are
many different ways of having contact with a child
that do not involve physically moving the child
around at the weekend; people can have contact
through videos, webcams, cassettes and all sorts
of other means that do not necessarily mean that
information is passed to a family member against
someone’s wishes. Mediation might be part of a
grandparents charter, which would at least give
grandparents the right to explore ways of
establishing contact with a child.

Stewart Stevenson: The bill deals with
cohabitants to varying degrees and it creates a
relationship that exists at certain points in law.
Where the cohabitation ends otherwise than in
death, provision is made for the court to include
consideration of any child of the cohabitants in
assessing economic advantage or recognising the
contribution that parents or a cohabitant have
made to looking after a child. Conversely, for
cases in which a cohabitation ends in death
without a will, there is not a single reference to
children.
I have two questions. First, in general terms, do
you have any concerns that, in creating a legal
definition of “cohabitant” and creating property
rights related to that, children’s rights might be
adversely affected, either in situations where the
cohabitation ends and the cohabitees survive or in
situations where one cohabitee dies? Secondly, it
is not clear to me—although it might just be me—
whether the provisions apply only to children who
are jointly the children of the cohabitees or
whether they apply to children who have lived in a
family relationship with the cohabitees but who are
not necessarily the children of both cohabitees. It
is quite complicated, but I would like quite a
concise statement on the subject if that is
possible.

Mr McFee: Perhaps we can wrap up the
discussion, because I think that we have reached
a consensus that there are difficulties to do with
conferring automatic rights of contact. However, if
there is a dispute and acrimony is directed at one
set of grandparents—such situations undoubtedly
arise—is there an argument for requiring a court to
consider the grandparents’ position? In other
words, rather than add on consideration of
grandparents and perhaps other people after the
court has determined what is in the best interests
of the child, should there in extreme
circumstances be a requirement for the court to
consider those family members before it makes its
decision? It seems that grandparents are currently
excluded from the decision.

Maggie Mellon: As I understand it, the
proposals about cohabitants are mainly to do with
a couple who have lived together as man and wife,
and the provisions are designed to safeguard the
position of the adults in the situation. There is
other legislation that is to do with protecting the
child. What we have said about the proposed new
rights for cohabitants is that we hope that they will
achieve a situation whereby children are not
materially disadvantaged as a result of being
children of an unmarried relationship as opposed
to of a married relationship. The intention is that
the rights of such children should be no less than
the rights of children of married parents. That is
based on the presumption that the child is the
child of both of the cohabiting couple, and it is a
move away from the position whereby illegitimate
children had less of a right of inheritance than
legitimate children had. We would support that and
say that any child of a relationship should have
equal rights of inheritance.

Jennifer Turpie: Yes, absolutely. We have
learned that when a child enters the care system
to be looked after we should first consider what
the extended family can offer the child. Authorities
are required to do that and I see no reason why
the courts should not also consider the role that
the extended family can play in pursuing the
child’s best interests. That is essential.
Maggie Mellon: I agree. The child’s best
interests should guide the court and if a court finds
that contact with grandparents and other members
of the extended family, or the contribution that
such family members can make, has not been
considered, it should have the facility to require
that to be given consideration before it makes its
decision. The court should not make a decision
without having the widest possible view of the
child’s best interests. Family group conferencing
can help to inform the court’s decisions, by
providing a forum through which the wider family
can be explored and a family plan can be
developed, or at least an assessment of which
family members can offer something. The court
should have that information before it makes an

Stewart Stevenson: The intestacy part of the
bill makes it clear that it is not meant to affect the
existing legal rights and prior rights of a surviving
spouse, which presumably refers to a relationship
that predates the cohabitation. Do you have any
concerns that the rights of the children from that
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marriage, which might still exist in parallel with the
cohabitation, might de facto be adversely affected
by creating legal rights for cohabitees, which are in
addition to the marriage that still exists in law,
although it may have broken down?

Jennifer Turpie: Children should not be
disadvantaged as a result of the dissolution of the
relationship or a death. Where there are children, I
suppose that it is for the courts to consider how
the situation will impact on them. Our view is that
the children should not be disadvantaged in any
way; their welfare should be considered.

Maggie Mellon: I can see that there could be
adverse effects on the adults in the relationship
and that, after a 25-year marriage, somebody
suddenly acquiring rights might be perceived as
being very unfair. However, our focus would be on
the child, and we think that any child of a
cohabiting relationship should be regarded as
equal under the law and should not be
discriminated against on the basis of whether a
marital relationship existed.

Stewart Stevenson: That is a principled
position, but the question is: does the bill deliver?
Jennifer Turpie: That is a good question.
Stewart Stevenson: Perhaps the matter just
requires further thought.
Margaret Mitchell: Section 24 covers domestic
interdicts. Are the reforms to the interdicts that
give protection from domestic abuse in that
section satisfactory?

Stewart Stevenson: You are talking about
principles when you say that there should not be
discrimination, and you are unlikely to get any
difference of view on that. I am asking whether,
having examined the bill, you believe that the
practical effect of the provisions, as opposed to
the principles underlying them, might be
detrimental. If you have not come to a conclusion
on that, that is fine—just say so and we will ask
others. I can see that Jennifer Turpie is dying to
say something.

Maggie Mellon: We did not pay particular
attention to that section in our submission.
Scottish Women’s Aid and other organisations that
deal with how interdicts are enforced and what
happens would probably be able to give you much
better evidence on that than I could.
Margaret Mitchell: Is that also Jennifer Turpie’s
view?

Jennifer Turpie: Reference to children and
young people’s rights needs to be stronger in
those sections of the bill.

Jennifer Turpie: Yes. We did not necessarily
emphasise the issue, but it is about how the
courts, the children’s hearings system and
members of the judiciary understand and manage
domestic violence. Regardless of the structure of
the interdicts, the issue is how such matters are
managed, understood and dealt with by the courts.
I am sure that we will hear later on that the way in
which they are dealt with is not always sufficient.

Stewart Stevenson: How?
11:15
Jennifer Turpie: I have to say that I am not
particularly sure. I had not considered the
proposals from that perspective and to do so is
useful. I am flipping to those sections now and I
can see that there is less discussion in them about
children and the impact that the provisions might
have on them. I might want to go away and
consider the matter.

Margaret Mitchell: Given the number of
interdicts that are amended and previous acts,
such as the Protection from Domestic Abuse
(Scotland) Act 2001, is all of this unnecessarily
complex?
Maggie Mellon: I am not sufficiently
knowledgeable about or expert in this area of the
law or current practice to be able to comment.

As you say, the issue is complicated. What is
the configuration of the couple? Are the children
from different relationships? Does one member of
the couple have responsibilities and rights in
relation to the child? They may not; they may just
have been living together. The issue is complex.

Margaret Mitchell: Children in Scotland’s
submission expresses some sympathy with the
presumption against parental contact where
domestic abuse is an issue. The submission from
st
Children 1 goes a little further and advocates
such a presumption. Have you considered an
alternative to that presumption, such as a network
of family centres to manage contact time?

Stewart Stevenson: I do not think that the bill
excludes the courts deciding that multiple
cohabitation relationships might be affected. There
may be one that has passed but nonetheless must
be legally recognised in property terms, one that is
present and, perhaps, a number of marriages that
might still be continuing in law. We are asking you
about children, so I am not trying to get too
involved in that discussion with you, but I want to
know whether you think that there are risks to the
children.
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Jennifer Turpie: Children in Scotland is a
membership organisation. We represent a number
of different organisations that have different views
on contact and presumption. That is why we took
the position that we did. As we say, we have
sympathy with the point that some organisations
have raised about having a presumption against

126

1859

18 MAY 2005

contact when domestic violence has been an
issue, but alongside that it is necessary to take a
balanced approach and to consider favouring the
right of contact and the right of access for both
parents to their children.

1860

a forum for discussing the child’s interests rather
than simply an assumption that because violence
was perpetrated against the mother, somehow the
child is safe and unaffected and the perpetrator of
the violence has not breached family relationships
so severely that their fitness must be considered.

If there has been domestic violence, the issue is
how such things should be handled, managed and
understood. There could be safe visits—or
whatever terminology we want to use—in family
centres, but I want to take a step back and refer to
what I said earlier about how courts, the children’s
hearings system and members of the judiciary
understand and respond to families that are before
them for whom domestic violence has been an
issue. I am not sure that the dynamics of such
situations are always fully understood and fully
managed before the idea of having contact is even
considered.

We would not argue that there is no role for such
a person in the child’s life thereafter. People can
be remorseful and can change, and they can be
rehabilitated. We would not want to cut a person
out of a child’s life, but we would want there to be
absolute evidence of remorse and an
understanding that the breach of the mother’s trust
and the child’s exposure to such trauma should
never be repeated. Some people are dangerous,
but contact with them could still be allowed
through photographs, letters or another medium
that would safeguard the child’s family’s safety
against dangerous situations. There are different
ways of organising contact that might still allow the
child to know something about their father and
their wider extended family.

Maggie Mellon: The best description of our
position is that if domestic violence or assault has
occurred and has been proven to have occurred,
the perpetrator should have to fight their way back
from the position that they are in. If there has been
a serious assault—which is contrary to how we
want relationships to be conducted—rather than
there being a presumption of a right of contact, the
perpetrator should have to re-establish the right of
contact with the child. There should not be a
presumption that they should have that right.
Similarly, if an adult seriously abuses and injures a
child, there is not a presumption that they can
carry on parenting that child. In such cases, child
protection case conferences are convened, full
assessments are carried out and the presumption
is that the person is not a safe carer for the child.
We say that that should be the case if there has
been an assault. We are not saying that such
people should never have contact with the child
who is involved again, but they should have to reestablish their right to be considered as a caring
and good parent in the child’s life.

Jennifer Turpie: The bill is perhaps not the
place for this, but we need to consider how we
provide support services for families where there
has been domestic violence. In particular, if it is
the father who has perpetrated the violence, we
need to ask what we are doing to help to address
that adult’s behaviour—indeed, it might be the
mother’s behaviour. It is about recognising the
value of rehabilitation in supporting people in their
role as parents. That could take place at a contact
centre or in the family home.
The Convener: I want to address one of the
issues that you raised earlier. Your position is that
children
of
cohabitants
should
not
be
disadvantaged compared with children of a
married couple or a couple in a civil partnership.
There are possible implications, and the
committee needs to be clear about what is meant.
I will ask Ken Norrie, our adviser, to draw out the
issues on that position of principle, so that the
committee is clear about the issues involved.

Margaret Mitchell: In some countries, there is a
rebuttable presumption: there will be a
presumption, but as a follow-on, there will be a
hearing to consider whether the presumption is
justified, so there will be a platform to make the
case. Would you consider extending things a little
further?

Professor Kenneth Norrie (Adviser): There is
one area in which the bill’s provisions will create a
direct financial disadvantage to children. As far as
I understand it, the policy is deliberate. Section 22
is on a cohabitant’s claim upon death. Let us
suppose that a man and a woman are living
together in a family with a child, and the man dies
without having made a will. If the man is married to
the woman, she will tend to inherit virtually the
whole estate, and the child will be left with very
little. Currently, it is in the child’s financial interest
for their parents not to be married. If the parents
were not married, but the parents and child were
living together when the father died, the property
would go not to the mother, but to the child. The
bill says that, if the man and woman are living

Is the training of people who might manage
contact centres an issue? From all the evidence
that we have heard, it seems that contact with
both parents can be meaningful and positive for a
child, and we should encourage such contact as
long as the child is not used as a pawn in contact
time to get at the mother.
Maggie Mellon: A reasonable way forward
might be to argue for a rebuttable presumption
rather than for the automatic granting of a right of
contact. If there has been violence, there must be
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together in a cohabiting relationship, but are not
married, the mother or cohabitant will have a
claim. That has a direct financial implication for the
child, who will lose out. There will be a claim on
the part of the estate that would have gone to the
child.

We understand the legal challenges of making
the provisions retrospective. If we think about the
matter in another way, the arguments for not
conferring automatic parental responsibilities and
rights on all biological fathers come down to
matters to do with safety in the minority of cases in
which odd things happen; it is clear that children
need to be protected from domestic violence, for
example. I am sure that Scottish Women’s Aid will
tell the committee that in some cases parental
responsibilities and rights might be abused and we
quite understand that point.

The Convener: I wanted to get that on the
record because, when we come to write the stage
1 report, it will be helpful to have such clarity,
particularly from our adviser. We are grateful for
his comments.
We must conclude there. I thank the witnesses
very much for answering some detailed questions.
It has been helpful for the committee to
understand your views about issues concerning
children, which relate to a major part of our work.

The essence of being a father is a biological
fact; it is not to do with what the law says. The
witness from Children in Scotland made the point
well that a child has a right to know who his or her
father is. Our preferred position is therefore that
parental responsibilities and rights should be
automatic for all fathers, by virtue of their being
fathers, but that there should be a proper system
for removal of those rights without undue trauma
in cases in which people are victims of violence,
for example. That is our bottom line.

11:28
Meeting suspended.
11:33
On resuming—

Frank Collins (Stepfamily Scotland): The
provisions should not be retrospective, although
that will be unfortunate for people who perhaps
just miss the date. However, there could be many
cases in which parental rights have already been
denied by the court. The automatic granting of
rights to a father in such a case would cause
additional problems. The provisions should be left
as they are, to prevent such situations from
arising.

The Convener: I welcome our second panel of
witnesses on the Family Law (Scotland) Bill, who
are: Dr Martin Crapper, the vice-chair of Families
Need
Fathers;
Jimmy
Deuchars
from
Grandparents Apart self-help group; and Frank
Collins, the director of Stepfamily Scotland. Thank
you for coming and for your written submissions—
it was helpful for the committee to be able to read
them in advance. We will go straight to questions.

There will be much publicity after the bill is
enacted, which might enable good fathers who just
miss the boat to draw up a parental responsibilities
and rights agreements with the mothers. That
might resolve the issue for those fathers.

Mrs Mulligan: The witnesses were here during
the committee’s discussion about unmarried
fathers; I will follow that line of questioning. Do you
have a view on the Executive’s proposal to make
acquisition of parental responsibilities and rights
available only to fathers who register their child’s
birth after the bill comes into force? Will the
proposal cause problems for fathers who did not
take up the opportunity to acquire PRRs under
other legislation?

Jimmy Deuchars (Grandparents Apart Selfhelp Group): If the provisions are not to be
retrospective, it ought to be made easier—through
legal aid or whatever—for fathers who pay for their
children’s upkeep to acquire PRRs, if there has
been no violence and there is no other reason why
they should not have PRRs.

Dr Martin Crapper (Families Need Fathers):
First, the proposals on the parental responsibilities
and rights of unmarried fathers seem to be
regarded as a panacea for unmarried fathers, but
we do not think that they are. We support many
people who were married but who are having
trouble maintaining a relationship with their
children after a family break-up, so the fact that
people theoretically have parental responsibilities
and rights in law does not necessarily mean that
they can continue a relationship with their children.
That is the bottom line, which will underlie
everything that I say. The bill needs to do more to
ensure that children can continue to benefit from
their fathers’ as well as their mothers’ parenting
after a separation.
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Mrs Mulligan: As we heard earlier, there is a
need for more information on the matter.
Currently, fathers are not always aware of their
responsibilities and rights. I appreciate that the
witnesses concur that there is a need for
education on the matter.
Dr Crapper: There is an issue about how
information is made available. For instance,
information about legal matters to do with the birth
of a child is often mediated through health visitors
and hospital staff to women when fathers are not
there, because they are at work or whatever.
Consideration should be given to how publicity can
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be directed at fathers more efficiently than was the
meagre information about section 4 agreements
under the Children (Scotland) Act 1995.

rights of the child, but there is an issue about how
we can join them together to bring about the result
that we all seek.

Mrs Mulligan: Do you support the more radical
suggestion that was mentioned earlier, that
unmarried fathers who prove their paternity by
securing a declarator of paternity in the court
should be able to acquire PRRs, even when the
child’s mother does not agree?

If we concentrate on the rights and the welfare
of the child in the event of breakdown, for
whatever reason, should there be a legal
presumption in favour of parents having equal time
with their child, or is it more important that we take
account of how the relationship develops, instead
of taking a simplistic view, which is about time and
shared access?

Dr Crapper: Yes—subject to suitable safety
provisions being in place for the minority of cases
in which they would be necessary.

Dr Crapper: It is true that some of the proposed
solutions for complicated situations that vary from
family to family are incredibly simplistic.
Regardless of the intention that lay behind the
current system when it was created 10 years ago,
in family separation the winner takes all: one
parent gets a residence order and the other gets
some contact. The parent who gets the residence
order gets everything, in practice—they gain full
control of the situation. That results in many
things: for example, it tends to promote conflict
and it creates the cultural expectation that one
parent is the proper parent while the other is an
optional extra. We believe that that is bad for
children.

Mrs Mulligan: What kind of safety provisions
would be needed?
Dr Crapper: There should be a less challenging
way of removing PRRs when they are obviously
being abused by individuals who are not suitable
carers for children.
Frank Collins: By definition, if a person is
having to prove paternity, they are involved in
court action anyway, so the court could consider
whether to allow that person to become registered
as the child’s father. They are already in the
adversarial process at that point, and everything
will take care of itself.

Children should have the right to continuing
relationships with both parents. The law must
recognise that both parents are equally important.
One way to achieve that would be to introduce a
presumption that there should be equal parenting
time, but that would not mean that in all situations
or in any individual situation the children will spend
exactly 50 per cent of their time with one parent
and exactly 50 per cent of their time with the other.
It would just be one way of saying that both
parents are equally important. In each situation we
would have to examine what was best for the
particular family. However, that would at least be
done on the basis that statute said that parents
are equally important and that it is in the interest of
children in almost all cases to have a good
relationship with each parent, which requires each
parent to have a reasonable amount of time in
which to be parents.

Mrs Mulligan: Convener, do you want to take
supplementaries or will I move on?
The Convener: No one has indicated that they
have a supplementary.
Mrs Mulligan: There are two issues around
parenting, post-separation. As a committee, we
recognise that the bill deals very much with
relationships between adults and the practical
issues around separation. However, we feel
strongly that the welfare and the best interests of
the child should be at the centre of the bill. Do you
accept that that should be the central tenet of our
discussions, and that the child’s welfare should be
our focus?
Dr Crapper: Absolutely, but the bill is missing
any mention of rights for children. We would like to
be added to the bill the clear right of a child to
maintain relationships with both parents and the
wider family after separation.

Frank Collins: It is about quality, not quantity. It
would be unusual in an intact family for a child to
spend equal amounts of time with each parent. In
our society, it tends to be the case that the mother
is the main carer and the father is the
breadwinner. In such families there is no question
of equal time, but everyone recognises that that
does not deny the quality of the father’s input.
Therefore, to jump on separation to a presumption
that the parents should have equal time with the
children would not reflect the reality of the family
as it was before separation. That is why we should
not concentrate on the quantity of time that
separated parents have with their children, but on

Frank Collins: I agree that the bill must be
centred on the interests of the child; parents may
have rights, but if they are not in the child’s
interest they have to be overridden. It is
fundamental that the interests of the child become
paramount, as is already the case under the
Children (Scotland) Act 1995. I fully support that
idea.
Jimmy Deuchars: Grandparents Apart agrees.
Mrs Mulligan: It is nice when we are all in
agreement. Other legislation is centred on the
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its quality. We should encourage quality contact
with the absent parent, because that is much more
important.

examples are compulsory parenting education or
community service orders, either of which could
take place while the children were having
parenting time with the other parent. Certain
measures can be taken to enforce orders, but the
main issue is to provide support to ensure that that
stage is not reached. Judges need to be given
tools that are more sensible than those which they
have at present.

11:45
Jimmy Deuchars: We feel that responsibility
should be split 50:50 but, obviously, that cannot
happen if the father is working. In that case, the
parents would have to come to an arrangement
through mediation.

Frank Collins: I agree that the current system
of using the sledgehammer of imprisonment or a
fine to crack a nut does not work, because it
cannot be in the interests of a child for their
resident parent to be sent to jail. For that reason,
the courts often back off at that point, put up their
hands and say that they can do no more. There
should be intervention much earlier. At the
beginning of any dispute that involves children, the
parties should be referred to mediation or
parenting classes so that they are made aware of
the need for the child to have a relationship with
both parents. Often, the resident parent does not
see the long-term effects of what he or she is
doing by denying contact—they win the battle, but
they lose the war in the long run. Sometimes,
many years later, the child rears up and fights
back against that parent because he or she has
been denied contact with the other parent. More
early education is needed about the possible
effect of denying contact for no good reason.

Dr Crapper: I agree with Frank Collins’s
comments about quality time, but there is a
minimum quantity of time at which quality time
becomes possible.
Mrs Mulligan: Can you put a figure on that?
Dr Crapper: I can give a practical example of a
real case. I know of a father who has been given
an hour and a half of contact every month, which
is ridiculous. Clearly, that amount might be
justifiable in some circumstances, for example, if
the father had been out of the family for a long
time and was gradually being brought back in.
However, that was not the case in my example; it
was just an unexplained decision. That level of
contact is probably worse for the children than no
contact, because it is not enough to allow a proper
relationship. At the least, we expect the
presumption that there can be overnight stays.
Mrs Mulligan: On some occasions, after the
process has been gone through and a level of
contact has been agreed, contact does not take
place—it is sometimes denied. How should we
address such situations? In the end, would judicial
intervention be needed again, or is there another
way in which to deal with such cases?

Very often, the denial of contact has nothing to
do with the interests of the child; it is about the
battle between the parents. Although denial of
contact may seem to be the right and just thing for
a parent to do at the time, they do not see its longterm effects on the child. More information,
support and education could help parents to see
those effects and so to resolve such situations
before they resort to the draconian measures that
are now in place, which do not work in any case.

Dr Crapper: At issue is the point at which we
begin the process. If parents who are thinking of
separating had access to a system that provided
support that enabled them to focus on the
children’s needs and, for instance, to agree a
parenting plan, that would—I hope—avoid court
orders altogether. If, subsequently, the plan broke
down for whatever reason and the court needed to
intervene, the plan would be evidence that, at
some stage, both parents were party to the notion
that continued involvement of both was best for
the children.

Jimmy Deuchars: We feel that family problems
should be taken away from the courts altogether
and that we should have family panels before
which problems can be thrashed out in the
presence of the whole family. However, if a parent
insists on not complying with the law, he or she
should be sent before the courts and dealt with
appropriately. As far as I am concerned, breaking
the law is breaking the law.

If the court makes an order, it does so because
it considers that to be in the best interests of the
children. Therefore, it is completely illogical for
orders not to be made to happen. The existing law
gives the courts only two tools to enforce orders—
imprisonment and fines. Those are clearly almost
never in the interests of the children and are
therefore widely not used. However, a range of
other measures could be introduced into statute to
give the courts additional powers. Obvious
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Mrs Mulligan: So, if someone breaks the law,
the present sanctions are appropriate.
Jimmy Deuchars: Yes—they are if someone
persists in breaking the law. If I had to go before a
judge on a contempt of court charge, I would be
sent to jail. I see no reason why a mother should
not be sent to jail if she persistently flouts the law.
If we had a family panel system, panels could
work out how kids should be looked after. If a
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parent were persistently to breach the law, panels
could refer that parent to the courts.
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Jimmy Deuchars: We represent Grandparents
Apart self-help groups. Originally, the group
started in Bathgate, but we had to close that group
and we moved to Glasgow. I did not know that a
new group had started up again in Bathgate. We
represent groups from West Lothian, Tayside,
Kilmarnock and Glasgow and we have agents
from here to London and people in Fraserburgh
who hand out our leaflets. Although we are based
in Scotland, we deal with grandparents all over the
United Kingdom.

Mrs Mulligan: And are you suggesting that
family panels would be non-judicial? Would they
be composed of lay people?
Jimmy Deuchars: They should be able to give
a sentence of community service or something like
that. If, at the end of the day, that does not work
and a parent persistently flouts the law, the case
should go before the sheriff.

The Convener: I have a few questions for
clarification for Families Need Fathers. You said
that you would like the right of the child to maintain
relationships with both parents to be enshrined in
law. Does that mean that you want to see words to
that effect in the bill? Would the effect of having
that provision in the bill be that judges and sheriffs
would have to look to it when making decisions
about access to children?

The Convener: For the committee’s benefit, I
ask each organisation to clarify who you
represent. How many fathers does Families Need
Fathers represent, for example?
Dr Crapper: Families Need Fathers is a UKwide charity that supports parents who are trying
to maintain relationships with their children after a
family separation. Although it is difficult to monitor
numbers, if visits to our website and calls to our
office and helpline are analysed, we reckon that
we help approximately 150,000 people a year.

Dr Crapper: Yes. We would like to see a
change in the culture to move family law and postseparation parenting issues away from adversarial
conflict between the parents and instead to focus
on parenting. We believe that including in statute
an explicit statement about the rights of the child—
and about the equal importance of parents—would
help to achieve that.

Most of the people who come to us are adults
and many of them have more than one child. We
help many people. Obviously, the figure is for the
UK, rather than for Scotland only. I am afraid that I
cannot give the committee a figure for Scotland as
such. We are a membership organisation;
currently, we have about 3,000 members across
the UK.

The Convener: You brought to the committee’s
attention a case in which a father was granted an
hour and a half contact every month. Would that
kind of decision be likely to change if we were to
enshrine what you suggest in law?

The Convener: That is helpful to know.
Frank Collins: Stepfamily Scotland is also a
charity. Although it is based in Scotland, we also
help people in England and Wales. We provide a
helpline service for all members of stepfamilies—
parents, children and extended family members.
We deal with issues that are unique to stepfamilies
by providing advice, including legal advice where
required. We also have a website.

Dr Crapper: We would hope so.
The Convener: We have talked a lot this
morning about the welfare principle and the
interests of the child. In your experience generally,
do courts apply the welfare principle?
Dr Crapper: The trouble with the welfare
principle is that it is a great principle but there is no
explicit advice in statute or in any coherent form
elsewhere about what “welfare” is. For example,
there is no explicit statement anywhere that
children do best when they have continuing
parenting from both parents. We would definitely
want to, if you like, expand the welfare principle to
include that, among many other things. It is all
very well to say that decisions are made in the
best interests of the child, but a busy sheriff who
deals with family law only some of the time may
not be clued up as to exactly what the child’s best
interests are.

The current figure that we have is that the
website received 77,000 visits in the past 12
months. We take approximately 10 calls per week
to the helpline, which is manned by volunteers.
The reason why we take calls from England and
Wales is that the National Stepfamily Association
in England was subsumed into Parentline Plus. In
effect, the National Stepfamily Association virtually
disappeared from public knowledge. If someone
searches the internet for an issue relating to
stepfamilies in the UK, they find our website. We
get calls from England and Wales as a result.
The Convener: It would be helpful if Mr
Deuchars would clarify who Grandparents Apart
represents. I ask because I have received letters
from other grandparent groups that say that their
group is separate from the national organisation.
The situation is a wee bit confusing.

The Convener: So, is it hard to get behind how
the courts interpret the welfare principle?
Dr Crapper: It would clearly be possible to
introduce several measures, such as specialist
training—of a rather more advanced nature than
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currently exists—for sheriffs who deal with such
cases. I am not sure whether that is a legislative
issue.

12:00
Jimmy Deuchars: We feel that the contact
centre should be used as an education centre for
the whole family. We feel that the whole family
needs to be re-educated about how to be a family.
Being a parent is the only job in the world in which
you are thrown in at the deep end without a clue
about where to go. Family education centres could
help parents in that regard.

The Convener: It is probably not a legislative
issue.
We have heard evidence in the course of stage
1 about the contact centres that Family Mediation
Scotland organises. Are contact centres important
for fathers? Have they been helpful?

Stewart Stevenson: In the light of what you
have heard about the bill introducing legal
recognition for cohabitation, are there any related
issues that your organisations would like to
comment on?

Dr Crapper: Contact centres are important for a
number of reasons. There are clearly
circumstances in which fathers and, in some
cases, mothers find themselves without facilities to
look after and parent their children. For example,
their accommodation may not be suitable for that.
Their having somewhere to go to spend parenting
time would be useful and helpful. Contact centres
may help in such situations.

Dr Crapper: With regard to the parenting of
children and the safeguarding of children, the
comments that I am about to make apply equally
to the rights of people involved in divorce
procedures as they do to the rights of cohabitees.
We would like there to be a requirement for there
to be a parenting agreement—or some evidence
of an attempt to reach such an agreement and
good reason shown why there cannot be one—
before a divorce is granted or the rights of the
cohabitees are considered.

Where there are issues of risk, but it is decided
that the risk can be controlled and it is in the
interests of the children to have parenting from the
parent concerned, that can be done in a contact
centre where there is supervision. What concerns
us is that, anecdotally—we do not have statistics
on the matter—we hear of cases in which
supervised contact in a contact centre appears to
be ordered by the courts as a way of getting out of
difficult situations in which there is strong
disagreement between the parties about what
should happen. In such cases, there is no reason
for a contact centre to be used because there is
no particular risk; the use of a contact centre is
ordered as a sop to one party. That has, to some
extent, given contact centres a bad name in
fathers movements. We would like that practice to
be ended, but in general we think that contact
centres are positive and should be more widely
provided and better funded.

Stewart Stevenson: Are you suggesting that, if
a child of a marriage is living within a cohabiting
family, account should be taken in the divorce
proceedings—which might take place after the
cohabitation has become established but before
the marriage has ended—of the need to ensure
that there is a focus on how parenting issues
should be resolved? Is that what you were trying
to say or have I misunderstood?
Dr Crapper: I think that you have
misunderstood, but I do not understand your
example. Perhaps I should explain my position
again.

Frank Collins: I agree that contact centres are
a good thing, but it is important to say that they are
not the be all and end all; they must be used as a
stepping stone towards normal contact. For
example, use of a contact centre may be
appropriate if a child has not seen his or her father
for some time and feels apprehensive; if a young
and inexperienced father needs, in effect, to be
taught how to be a parent; or if there is a suspicion
of risk and it is necessary to satisfy people that
there is none. However, such centres represent an
artificial atmosphere for parents to have contact in.
It is important that such provision be seen as a
temporary measure rather than as a long-term
measure because it cannot be in the child’s
interests as it creates a different atmosphere for
contact. Children should be allowed free time with
the parent in a relaxed atmosphere without having
someone watch over them. As temporary
measures, such measures are good.
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Before any separation of parents, we would like
there to be a requirement for them to be supported
in attempting to reach agreement about how the
child is to be parented in the future. We would
prefer it if all other issues—such as those relating
to property and so on, whether they relate to
marriage or a cohabiting relationship—were set
aside until there had been consideration of how
the child will be parented in the future.
Stewart Stevenson: In essence, paramouncy
would be with the child’s parents rather than with
those who are in a relationship in which they
exercise parental responsibilities.
Dr Crapper: Yes, but in a situation in which
more than two people exercise parental
responsibilities,
because
of
long-standing
cohabiting relationships or the involvement of
step-parents and so on, it is clear that all the
people concerned would need to be involved in
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some way and, clearly, the views of the children
would be significant.
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also issues to do with learned behaviour. If a
violent parent who can behave so badly gets
rewarded with contact, what does that teach the
child? Perhaps that person should be made to
prove that they are no longer a risk. For example,
attendance at anger management classes could
be a condition of contact. I certainly support the
existence of a rebuttable presumption against
contact.

Frank Collins: I think that this discussion is
straying into the step-parent issue, but I will come
to that later on.
I do not think that, nowadays, there should be
any distinction between cohabitation and marriage
as far as children are concerned. As it is quite
common these days for people to live together in a
cohabiting situation for many years while being
perfectly good parents to their children, it is an
anomaly that cohabitees are discriminated against
in relation to parenting rights. It is right that the bill
should include rights for them.

Dr Crapper: There is a wide range of types of
abuse. The scale goes from extreme violence and
sexual assault down to matters that seem to
receive no consideration. For example, many of
the people who contact our charity have to deal
with high-conflict situations in which they have
deliberately been alienated from the child by the
other parent. That is a form of child abuse that is
not tackled in any effective way. A widely used
definition of domestic abuse rightly states that if
someone restricts a person’s ability to see
relatives, that person is committing a form of
domestic abuse. In that sense, a child who is
being denied contact with their parent is a victim of
abuse. A range of issues need to be considered.

Jimmy Deuchars: I agree with Mr Collins. If
there were a presumption that grandparents had a
right of contact, that would protect the children’s
rights to see their parents anyway.
Margaret Mitchell: Domestic abuse has been
touched on and you will be aware that a number of
consultees have suggested that the bill should be
amended to include a presumption in favour of no
contact in situations involving domestic abuse.
What are your views on that? Such a presumption
could focus on domestic abuse and could be
rebuttable, depending on whether it was seen to
be justified. You have suggested that the risk is
not taken fully into account sometimes and that
the network of contact centres could be used as
an easy option. Could you talk about domestic
abuse in the context of ensuring that the situation
pans out in the best interest of the child and that,
where possible, both parents have parenting time?

With extreme cases in which violence and
sexual abuse have been proven, it seems
eminently reasonable that there should be a
presumption against contact, but given that such a
wide range of situations are involved, it is clear
that the merits of cases need to be considered
individually. In some cases it will remain in the
child’s best interests to have parenting in some
safe way, but in others that will not be the case.
There is a danger of having blanket provisions to
deal with matters that, by definition, are highly
individual and depend on individual family
circumstances.

Frank Collins: It is important that society
understands the seriousness of domestic abuse. If
we take the stereotypical man who assaults his
wife, it is common for him to claim that that
matters not a jot when it comes to his children,
because he did not hit them. However, the
children often witness the violence or at least hear
the screaming and shouting that comes from the
bedroom. Over the years, it has been proven that
that has a detrimental effect on children’s welfare.
I will give an example. If I were sitting with a
woman and her child in my office and, for no
apparent reason, I reached across and slapped
the woman in the face but did not touch the child,
no one would think for a minute that that child
should remain in the room with me because I
would have traumatised the child as well as the
mother.

Jimmy Deuchars: It has all been said. If a
person has been guilty of domestic violence, they
should have to prove beyond a shadow of a doubt
that they will not commit such violence again
before they are allowed to see their children.
Mr McFee: My question is probably aimed at Mr
Deuchars, but if anyone else wants to chip in, they
are free to do so. Having read your submission
and seen some of your group’s publicity in the
past, I would like to know whether it is still your
position that you support an automatic legal right
of contact for grandparents.
Jimmy Deuchars: We do, but we are talking
simply about grandparental rights—by which I
mean visitation rights or communication rights—
rather than automatic rights along the lines of
PRRs. We understand that PRRs bring many
responsibilities, which we do not want. We do not
want to take PRRs away from mothers; we just
want to be able to contact the grandchildren, to
ensure that they are okay. In many circumstances,
grandparents know that their grandchildren are

I support the idea of there being a rebuttable
presumption against contact in cases in which
there has been domestic violence because
questions must be raised about whether the
perpetrator of such violence is a fit and proper
person to be let loose on the children, who are
well aware of the parent’s behaviour. There are
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being abused, but they are frightened to say so
because they have been excommunicated and
have no rights. We support a presumption in
favour of contact for grandparents.

and
then
suddenly
excommunicated.

themselves

Jimmy Deuchars: Looking at it logically, I think
the grandparents are the closest to the
grandchildren. They are second parents. In my
case, my daughter died and we had to take her
children. Nobody else wanted to do it, and we
were left to do it. It is not that we did not want to—
we did—but the point that I am making is that we
were expected to do it. We could therefore be
termed “substitute parents”.

Jimmy Deuchars: It depends on why the
parents do not want the contact. If it is just that
they do not like their mother or father, or if it is just
that, for example, the new boyfriend has fallen out
with the granny, that should not be a reason for
refusing contact.
Mr McFee: On the second page of your
submission, you say:

Mr McFee: I accept that point for your situation
and, I am sure, for many other people’s situations;
but do you agree that there could be situations
where a brother or an aunt might want contact?
Why are you singling out grandparents, but not
siblings, for the right to make contact?

“A grandparent should be made a ‘legal relative’ of their
grandchild”.

What do you mean by “legal relative” and what
would be the effect of your suggestion in practice?

Jimmy Deuchars: The brothers and sisters will
go their own way eventually but the grandparents
are forever—their presence is continuous.

Jimmy Deuchars: At the moment, if you
approach social services to ask about your
grandchildren, they will not tell you anything. They
will say, “I don’t have to speak to you—you’re an
irrelevant person.” I have been in courts where
grannies have been applying for contact, and I
have seen them treated abominably. They are not
recognised as relatives, even though their
grandchildren are their own flesh and blood.

Frank Collins: I support the principle of
grandparents having contact, but it is very difficult
to give them a right in law. Current legislation
allows anyone who has an interest to apply for
parental rights, but the situation with grandparents
can be fraught with difficulty if they do not conduct
the contact properly.

Mr McFee: Could a grandparent’s right to
contact actually increase the conflict in a child’s
life? Clearly, if the parent feels strongly against the
grandparent, there will be a fair amount of friction.

We might all have experience of our parents
telling us how to bring up our children. That can
cause conflict even in an intact family. In a family
in conflict, how likely is it that a grandparent will
support the mother, for example, if they do not
agree about how the mother is bringing up the
child?

Jimmy Deuchars: That is why we are asking for
contact centres where grandparents can keep in
contact with their grandchildren but where the
parents and the grandparents do not have to
meet.

Before grandparents can be considered for
contact, they should be asked to go to
grandparenting classes. The role of grandparents
is to be supportive; the benefit that grandparents
can bring is support for the parents. In too many
cases, grandparents have an undermining role. To
give an example, grandparents might support their
son in his fight against their daughter-in-law. To
give another example, grandparents might be
used by fathers who are not getting contact. The
grandparents might be pushed into the arena and,
if they can achieve some contact, the father would
then come in the back door.

Mr McFee: I presume that you are talking about
extreme circumstances.
Jimmy Deuchars: Yes.
Mr McFee: You are saying that the parents
would not need to be there, but you think that that
would not create any more tension in the child’s
life.
Jimmy Deuchars: I do not think that it would
create tension in the child’s life but it might create
tension in the parents’ lives. We are talking about
situations where the grandparents want to see
their grandchildren and where there is a bond. If
there is no bond, there is not much point in having
contact. We are not talking about cases where the
grandparents are hundreds of miles away and
have never seen the kid; we are talking about
people who have bonded with their grandchildren
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Mr McFee: If that right is given to grandparents,
should it be given to anybody else—brothers,
sisters, aunties, uncles?

Mr McFee: You believe that, even in situations
in which either—or both—of the parents does not
want such contact, the grandparents’ right should
supersede that wish.
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Grandparents have to be made aware of what is
expected of them by way of support. If that can be
done, I am all for their having contact.
Grandparents should be involved in their
grandchildren’s lives, because those relationships
are valuable. Most children love their grannies and
granddads, so why should they not see them?
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However, it is important that grandparents
appreciate their role, which is not to be a
substitute parent, but to support parents. If that
works, it will work well.

1876

Jimmy Deuchars: I think so. That would be a
step in the door. It would be better than being
excluded, would it not?
Mr McFee: You gave me a wee idea earlier
about enforcement, but how could that contact be
enforced practically?

12:15
Dr Crapper: We support the involvement of
grandparents and think that grandparents are
great and that more should be done to involve
them. However, giving rights to adults in such
situations is inappropriate. I return to what we said
previously. A child should have a right to a
continuing relationship with both parents and with
the wider family, which naturally includes
grandparents.

Jimmy Deuchars: Matters could be taken away
from the courts and dealt with by panels. As I said,
if something is persistently flouted, it should go to
the courts. Is that what you were meaning?
Mr McFee: I wanted to find out what you mean,
more than anything else.
Jimmy Deuchars: We are both confused, then.
Dr Crapper: We support the idea that the courts
should be expected to consider time with
grandparents.

In intact families, relationships between children
and grandparents are almost always mediated
through the parents. If there is a post-separation
situation in which the child has a reasonable
amount of parenting time with each parent, that
time will naturally be shared in most cases with the
grandparents and wider family on the mother’s
and father’s sides of the child’s family. Therefore,
we believe in ensuring that there is quality
parenting time and sufficient parenting time on
each side of the family.

Frank Collins: Sheriffs who are educated on
such issues will consider grandparents as part of
the wider picture of the child’s best interests.
Doing so formally, and automatically including
something that relates to grandparents as part of a
contact package, will be difficult in practice.
Earlier, we heard about family conferences in
which parents are educated about their children’s
best interests. Saying to parents that grandparents
are a valuable additional support to them and
should be used could be part of that.

Jimmy Deuchars: That is why we want family
education centres in which people can be
educated to be part of a family. Many
grandparents roll up their sleeves and say, “We’ve
been there and done it all before and you’re no
daein it right.” We must try to educate
grandparents to accept that the child does not
belong to them. Many grandparents think that
because their daughter or son is the mother or
father of the child, the child automatically belongs
to them; a lot of education is needed to show them
how to be part of a family. Rather than going in in
a hard-headed way, they must try to take a step
back when they are not needed and to be there to
help when they are needed.

Mr McFee: Do you subscribe to the view that
improving the rights of fathers would improve
grandparents’ rights? The word “rights” is probably
not great if we are talking about the child’s rights
and best interests, but if matters are improved for
fathers, will they be improved for grandparents?
Frank Collins: Only if the father is in contact
with his own parents. The more contact he has,
the more likely grandparents are to see the
children. If he is estranged from his parents, the
position of the grandparents will not be improved
at all.

Mr McFee: What do you think of the proposed
grandparents charter?

Mr McFee: Sure, but improving the father’s
rights could potentially help and would not be a
hindrance.

Jimmy Deuchars: The proposal is very good.
The charter is everything that we have asked for,
except for the fact that grandparents will not have
legal rights. Directives from the Executive to social
services professionals, for example, would work,
but at the end of the day, we still need the
legislation.

Dr Crapper: It would help in the vast majority of
cases.
The Convener: Does that mean that you hold to
the view that others have expressed that, in a high
number of cases, it is grandparents on the
paternal side that tend not to have access?

Mr McFee: Last but not least, you probably
heard me say that the Australian Government
recently produced a discussion paper that
proposes amending its legislation to require
explicitly that time with grandparents be
considered by the court in determining what is in
the child’s best interests. Would you support such
a move here?

Dr Crapper: Yes.
Frank Collins: Yes.
Mrs Mulligan: Mr Collins, you mentioned that,
at the moment, grandparents can ask for their
interest to be considered. Am I right in thinking
that you believe that that does not always
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happen? If that is the case, why do the courts not
consider the rights of grandparents more
sympathetically?

The Convener: Do you know whether any
grandparents with whom you are in touch have
attempted to obtain access through the 1995 act?

Frank Collins: That does not always happen.
Grandparents have a poor record of success in
that regard. The situation seems to depend to a
great extent on the family status of the sheriff. The
older the sheriff, the more likely they are to be a
grandparent and the more likely they are to be
sympathetic, while a younger sheriff might be less
so.

Jimmy Deuchars: We know of grandparents
who have been to court and have been refused
access, if that is what you mean.
The Convener: One of your claims is that
grandparents are not being allowed access to their
grandchildren. As section 11 of the 1995 act
contains a provision that they could use to try to
obtain that access, I wondered whether your
organisation knew of any grandparents who had
attempted to use it.

There is much more of a conflict between the
mother and the parents-in-law when it comes to
separation. Too often, when the lines divide, the
father’s parents side with him, which compounds
the animosity and makes any co-operation
disappear overnight. That returns us to the
question of how contact can be enforced. Often,
grandparents are faced with a hopeless situation
in which, although it would be in the interests of
the child for the grandparents to see them, the
mother will not co-operate. Many sheriffs simply
hold up their hands and say, “I can’t do anything
about this.” Often, the problem is that the process
is so slow that, by the time that the grandparents
get to court, it might have been several years
since they saw that child, who might not even
know who they are. That is often a factor in the
sheriff’s decision that it is not in the child’s interest
to have contact with the grandparents.

Jimmy Deuchars: I am not a lawyer, so I do not
know about that. I only know that grandparents
who we represent have tried to gain access but
have had their request refused.
The Convener: So you are talking in general
terms rather than specifically about the courts.
Jimmy Deuchars: Yes.
Frank Collins: It would be fair to say that the
majority of the members of the group that Mr
Deuchars represents have been in court. If he
were to say how many members his group has,
that would give you an idea of how many people
have had their request refused.
The Convener: We have asked various
organisations to give us some information on the
number of cases in which access to children has
been granted or denied. However, we are having
difficulty getting that kind of information. If any of
our witnesses can come up with such information
at a later date, it would be helpful if they could
send it to us as it would help us to understand
where the problem lies.

In my experience, the frustration that
grandparents feel with the system can lead them
to push a little bit too much in other ways. For
example, they might turn up at the door at
Christmas or on the child’s birthday or do other
things that upset the mother, who feels that she is
being invaded and becomes even more negative.
The system is far too slow and the factors that I
have mentioned can come together to mean that
grandparents can be quite unsuccessful in their
attempts to have their interest considered. A much
quicker system would be helpful. However, that
might be an issue for another day.

Do you take the view that, in cases in which
grandparents or anyone with an interest in the
child wishes to use section 11 of the 1995 act to
argue their case in court, the considerable costs
that are involved might be one of the reasons why
interested persons are not applying to the courts?

Jimmy Deuchars: There is a lot of frustration
with the sheriffs. In Scotland and in England, we
have been in courts in which the grandparents
have been treated abominably and told to sit down
and shut up and so on. Because grandparents are
regarded as irrelevant, they have faded into
obscurity. People have lost all respect for them
and they are treated as if they are not there in the
courts.

Jimmy Deuchars: We did a questionnaire to
see whether grandparents were getting proper
information on their rights from their lawyers. Over
half the people who had contacted lawyers
because they were going to court said that they
had not been given the proper information. They
did not get contact; their case was taken so far
and then dropped. We feel that they were given
the wrong information in the first place.

The Convener: What percentage of the people
that you represent have attempted to obtain
access using the Children (Scotland) Act 1995?

The Convener: Has the issue of cost arisen?
Jimmy Deuchars: Yes.

Jimmy Deuchars: I am sorry, I do not know.
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Frank Collins: Cost is a factor. If you take the
average grandparent, unless they have an income
from a private pension, they tend to be on a fairly
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low income. As it is not necessarily easy to get
legal aid these days, people are often faced with
extortionate costs when going to court. That can
make it impossible for them to pursue a case,
particularly if their opponent has legal aid.
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option of step-parent adoption. Will you expand on
why those two options are not sufficient? If stepparent agreements were to be introduced, how
should the views and best interests of a child be
safeguarded in what will be a non-judicial process
and should the consent of a child over the age of
12 be required? I will pile in with another couple of
points. We were thinking about the complications
that might arise, such as multiple individuals
having PRRs; could a step-parent agreement be
revoked?

However, cost is not the only issue. As I
highlighted earlier, the enormous delay in the court
system is a big problem. That is especially the
case in a busy sheriff court, where a minimum of a
year can pass before people get anywhere near a
proof. Even then, the case can often be postponed
because it is not given enough time in the court
timetable. That has a knock-on effect: the longer it
takes to get to proof, the longer it is since a
grandparent had contact with their grandchildren,
for example, and that can count against them.

12:30
Frank Collins: Having listened to earlier
evidence and to your question, I should say that
we might be missing something. It is important to
recognise that Stepfamily Scotland does not
advocate rights only in conflicts. Many people
cohabit with or are married to someone who has
children from a previous relationship. For example,
if a man moves in with a woman who has a young
child who is one or two years old, by the time that
that child is nine or 10, they may regard that man
as their dad. The situation that concerns stepparents would arise if something happened to the
mother and the stepfather was left with nothing.
That could produce conflict, because the natural
father often has contact and, as the courts do not
automatically remove the natural father’s parental
rights when giving residence to the mother, he
would be the only person with parental rights.
Often, such a person would say, “I’m their dad, so
I’ll have the kids,” although the kids regard the
other man as their dad. That would automatically
create conflict, which we are trying to avoid.

Jimmy Deuchars: We have members who paid
up to £20,000 for their rights. The man who is
sitting behind me in the public gallery paid
£13,000—all his life savings—in lawyers’ fees in
trying to see his grandchildren and yet he still does
not have contact with them. Five years have gone
by without him having seen them. Tremendous
cost is involved for the grandparents, who are
spending all their hard-earned money in trying to
see their grandchildren.
Dr Crapper: That is equally true of parents.
Cost is an issue, as are court procedures and
delay. Another problem is the culture that builds
up. People who are in a conflict situation and who
go to a solicitor for advice may well be advised
that if they were to pursue a court action, they
would gain either nothing or minimum parenting
time. They are confronted with that advice and it is
made plain to them that to pursue court action is
unlikely to be of much use. What typically happens
can become a perception of what is likely to
happen in all cases. That establishes the culture of
one proper parent and one optional extra, which is
difficult to overturn.

We advocate that such step-parents should be
able to have step-parent PRRs. That could be
agreed in conjunction with both natural parents
and with the child, depending on the child’s age.
As our submission says, English legislation that
provides for that will come into force in December,
so we have no evidence of how that will work in
practice. It is anomalous that people who are 5
miles across the border in England will be able to
make such agreements but people here will be
unable to. The matter has been debated at length
in England.

Jimmy Deuchars: We advocate that, as far as
possible, people should not go near the courts.
We say that, instead of going down the court road,
they should try to resolve things by other routes,
such as mediation. As Mr Collins described, the
statistics showing the number of grandparents
who get contact are not good.

The question of adoption relates to expense.
Adopting is the only way for a step-parent to
obtain parental rights in a non-conflict situation.
The problem is that adoption removes a natural
parent’s parental rights. When that is suggested,
the adoption petition is often disputed, which
creates another conflict. If a natural father were
willing to consent to adoption, he would be equally
willing to consent to a parental rights agreement,
so why should we have to go as far as formal
adoption, which will remove a natural parent’s
rights?

The Convener: That is helpful. Unless any
member has an issue that we have not yet
covered, the next question from Marlyn Glen will
be the last.
Marlyn Glen: In that case, I will put my
questions as one big question—I was going to
divide them up, but I will not do that now. I want to
concentrate on the issue of step-parents. We have
talked about the costs and delays for step-parents
who use the court process under section 11 of the
Children (Scotland) Act 1995. There is also the
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Some natural fathers might support rights for
someone whom they respect and who is bringing
up their child properly but not agree to an adoption
that would mean that they lost their rights. Such
people would be more likely to agree to the
halfway house. That would protect children in the
tragic event that their mother died, because the
man who had lived with them for many years
would have rights that were given to him many
years before.

happen anyway in a non-conflict situation. A
residence order cannot be obtained from a court
unless there is conflict.
When we had custody and access, the courts
would sometimes rubber-stamp an agreement that
had been reached between the couple.
Nowadays, if a couple come to court and say, “We
have sorted this out,” the court is duty-bound not
to grant a residence order. That leaves adoption
as the only option, but that takes away the rights
of the natural parents, which it might not be
appropriate to do. That is why we are saying that
we should be concentrating not on the conflict
situation but on the non-conflict situation because
that is what worries parents. We get regular calls
to our helpline from people who want to know what
their rights are. The problem is that they have
none.

It is clear that potential problems of serial stepparents could arise. To avoid that, our submission
proposes that a step-parent should have lived with
a child in a family situation for a minimum of two
years. That would show a level of commitment, so
mothers could not have relationship after
relationship and dish out a parental rights
agreement every five minutes, which would be
chaotic. A mother will not give a man a parental
rights agreement after two years if she sees that a
relationship is not working—she cannot be forced
to do that. A mother’s agreement will show the
commitment. Two years is a reasonable time, but
the committee may consider that the time should
be a bit longer and set it at three years. Such a
requirement would provide a safeguard.

The Convener: I think that you have said a few
times that it is not possible to get a section 11
order unless there is conflict. Is that what you
meant?
Frank Collins: The test for an order is the
minimum intervention principle. For example, let
us say that I am a stepfather and my partner and I
decide to go to court to get an order in my favour;
the court will not grant one, because there is no
necessity for it—I cannot envisage any court
entertaining the idea of granting an order in those
circumstances. The only way it could happen is if
someone applies for an adoption and the sheriff
takes the view that an adoption might not be the
best option but decides to give a residence order
instead. Someone who goes straight to the civil
process to seek a residence order will not be
successful because such an order has to be
necessary for the child. Is it better that an order is
granted than that none is granted at all? Professor
Norrie might take a different view.

English legislation provides for a child to have
input, but not when an agreement is signed—the
legislation allows a child to apply to court for an
agreement to be revoked. We think that children
should be involved when an agreement is being
considered. Good parents discuss matters with
their children anyway and will not sign an
agreement behind their children’s backs. However,
the worry is that a step-parent who thinks that an
agreement is right may push a child into it. In that
situation, other systems that are in place should
be followed. For example, if a non-parent makes a
residence application, a report from a curator is
compulsory and is ordered automatically. A
children’s panel often appoints a safeguarder to
find out the children’s position.

The Convener: I have been advised by
Professor Norrie that that might not necessarily be
the case. It would be useful to get a view so that
the committee is clear.

It could be made a condition of the registration
of such an agreement that there is a report from
an independent third party. That third party could
be a solicitor who acts as a curator, the social
work department or a family support organisation
that has trained counsellors who can visit the child
and make sure that the child properly understands
what is involved and properly consents to it. If the
report is not in favour of the agreement, it cannot
be registered and that will be the end of it. If the
report is in favour of the agreement, why should it
have to go through a court process? It has been
checked out independently; it is considered to be
in the interests of the child and the child wants it,
but at present we say that we are not going to
allow it and that the child will have to go through
an expensive and long-winded process of either
an adoption or a residence order, which cannot
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Professor Norrie: It is right to say that the court
will make an order only when it is necessary to do
so. However, there might be circumstances when
it is necessary to do so even when there is no
conflict. A parent, step-parent, cohabitant or coparent might go to court to allow the co-parent to
obtain parental responsibilities and rights because
the parent who already has those responsibilities
and rights will not be able to exercise them for
some reason in the future. Examples might be
illness or having to work abroad. It would be too
strong to say that a section 11 order can never be
obtained unless there is a conflict.
Frank Collins: It would require an unusual set
of circumstances. For example, if a mother was
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terminally ill and there was a time limit to the rest
of her life, a court might say that an order was
necessary in anticipation of that. However, in the
normal situation where my partner and I want to
formalise our position because we think that it is
appropriate to do so, that will not satisfy the court
when it asks why we want the order. It would not
be enough for us to say, “Well, we’d just like to
formalise things a bit and make sure that
everything’s hunky-dory.”

1884

application to the court. I think that I covered all
the member’s points.
Marlyn Glen: You did well and you took the
opportunity to comment in detail.
The Convener: I thank the witnesses for their
evidence, which was useful. The committee will
contemplate the issues that you raised.
I welcome our third panel of witnesses. I am
sorry that we are bringing you in so late—you are
last but not least. I think that you heard some of
the evidence, so you will understand why we have
been delayed. Often we do not know what will be
involved until we start questioning witnesses on
particular matters—we are dealing with a complex
area of the law.

Professor Norrie: That has happened
sometimes in Scottish courts. For example, there
have been at least two cases in Scotland in which
a same-sex couple who are bringing up a child
have gone to court and the sheriff has granted
parental responsibilities and rights to the coparent, entirely without conflict from any party.

Heather Coady is the national children’s rights
worker with Scottish Women’s Aid and Jean
McKenzie is a women’s support worker with East
Lothian Women’s Aid. Heather Coady is
substituting for Louise Johnson, who unfortunately
could not make it today. I thank the witnesses for
their excellent written submission, which goes into
considerable detail and raises some interesting
issues. We will go straight to questions.

Frank Collins: Again, you identify a different
situation from the one that I am talking about.
Same-sex relationships have problems that stepfamilies do not have, but step-families are unique
in that they face issues that are faced by no other
type of family. People often go to family mediation
after things have gone wrong and they need help
to sort out contact arrangements, but people come
to us when they are in the midst of their difficulties
and want help in making their family work. The
people who come to us are much more committed
to making their family work than are other parents,
but the law treats them as second-class citizens.
There is no logical reason why someone who has
proved their commitment to a child over a number
of years should not be allowed to enter into a
parental responsibilities and rights agreement.

12:45
Stewart Stevenson: I have a simple question.
Section 4 of the bill, which puts a time limit on a
non-occupying spouse’s right to the matrimonial
home, causes you some concern. How would you
prefer the issue to be dealt with? Should there be
an expiry of any kind or do you have a problem
simply with the period of two years? If you think
that the right should be indefinite, how do you
justify that?

As we said, there is no reason why the situation
in Scotland should be different from the one in
England. I know that we like to maintain our
Scottishness, but we live in the United Kingdom,
so why are we treated differently in relation to the
issue? English law makes provision for revocation,
so a child can apply to the court at any time for an
agreement to be revoked. The court must consider
whether the child is old enough or mature enough
to understand what they are doing. The same
approach could operate in Scotland. Currently, the
wishes of children who are 12 or more years old—
or younger if they are mature enough—are taken
into account in any issue that involves important
decisions, so a child would not be stuck with an
agreement. The PRR agreement would not be like
a court order; people would not be stuck with it if
they separated. They could follow the normal
procedure of identifying that there was a problem
and that the agreement was no longer appropriate,
perhaps because a man had become abusive or
had become an alcoholic, and they could go to
court to address the issue. That principle is
already in place in relation to agreements under
section 4 of the Children (Scotland) Act 1995,
which cannot be changed unless there is an

Heather Coady (Scottish Women’s Aid): The
biggest problem for us is that it is conceivable that
women who flee domestic abuse and go into
refuge will be in refuge for that length of time and
then will not have access to the matrimonial home
again. Our concern is that women could easily
lose rights.
Jean McKenzie (Scottish Women’s Aid): Our
basic concern is about the time limit. Women who
suffer domestic abuse often move from place to
place and do not get settled. Even if they get
settled in temporary accommodation, it can take
two years or longer before they have enough to
buy another house, so that they can deal with the
home that they left initially.
Heather Coady: As we said in our written
submission, we would be happy if the period were
extended to five years, because that would give
women time to review the situation and see what
other factors are involved.
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Stewart Stevenson: My understanding is that
the right is not financial—financial rights are
protected anyway—but simply the right to live at a
particular location. Are you saying that, even after
five years, we should preserve in aspic the right to
live at that address, even though the person has
not lived there for a significant period of time?

section 5, which limits occupancy rights after
dealings with the property?
Heather Coady: I am sorry, but I am filling in for
Louise Johnson, who is our legal issues worker,
so I am pretty much working from our written
submission. Would you rephrase the question?
The Convener: It is about the fact that
occupancy rights can be exercised against third
parties, so that the spouse or other person cannot
sell the house to deny someone’s right to
occupancy. The Executive proposes to limit the
people against whom that right can be exercised
to third parties but not fourth or fifth parties,
because people in the chain have to be protected.
I understood that you had concerns about limiting
it to third parties.

Heather Coady: Yes.
Jean McKenzie: Yes, because sometimes
when women suffer domestic abuse and go away
for their safety, it takes them a long time to decide
what to do, because they have to work through
everything that has happened to them and find out
what stage they are at. Any more pressure will just
add to the stress that women are already under.
Five years seems an awfully long time, but it is not
long when we are dealing with the effects of
domestic abuse.

Heather Coady: I am not aware of those
concerns. We could give you an answer on that
later.

Stewart Stevenson: So you accept the principle
that a time limit is reasonable.

The Convener: That is fine.

Jean McKenzie: Yes.

Why is there a benefit in having an indefinite
power of arrest?

Stewart Stevenson: Do you have any statistics
to back up your choice of five years and rejection
of two?

Jean McKenzie: Because the abuse can go on
for ever. There is no time limit on it. Even though
the woman leaves and gets away from the
situation, often the abuse follows her to a certain
extent. She still lives in fear. The threat still exists.
In my experience, the most dangerous time for
women is when they have left. The abuse goes on
and on. It may be a different kind of abuse. The
abuse may not be physical, but there can be
emotional abuse and abuse through the children.
The power of arrest gives women an extra
safeguard, although even that does not work
sometimes. When men are arrested for assaulting
their partners and breaking the power of arrest
interdict, they are remanded overnight and are out
the next day. The same applies when they breach
their conditions of bail. I do not know what the
answer is, but the power of arrest makes women
feel safer, and for some men it is a deterrent.

Heather Coady: No.
Jean McKenzie: No.
Stewart Stevenson: So that is simply a view
that is informed by your experience.
Jean McKenzie: Yes.
Heather Coady: Definitely. The issue came to
light when we considered the bill again. We
thought that it would be a bit worrying if the
provision was enforced. Women could conceivably
lose out, because after two years they may not
have got things together sufficiently to make a
challenge.
Stewart Stevenson: Although you have no
statistical evidence, do you know of cases in which
people would have been disadvantaged by losing
those rights after two years? Do you know women
who have been out of the home for more than two
years and who wish to retain the right to return to
that home?

The Convener: I accept your point that there
are limitations to the effectiveness of the law on
interdict. I want to ask about the Protection from
Abuse (Scotland) Act 2001. You may know that it
arose from a committee bill and a lot of work that
was done by Scottish Women’s Aid on the lack of
power of arrest in the Matrimonial Homes (Family
Protection) (Scotland) Act 1981. We are
scrutinising the effectiveness of the 2001 act, as is
the Executive. How effective do you feel it has
been?

Jean McKenzie: Yes.
Stewart Stevenson: Right. Are they of sufficient
number to justify your conclusion?
Jean McKenzie: Yes.
The Convener: In a moment, I will ask you to
comment on the many interdicts and options that
are now available, particularly under the Protection
from Abuse (Scotland) Act 2001. However, I will
begin by asking about your concerns about
section 5 of the bill. What are your concerns about


286

1886

Heather Coady: It is great. It widens the scope,
which is fantastic and is obviously what we hoped
for. As my colleague said, there are still problems
with the power of arrest, because it does not

140

1887

18 MAY 2005

always work properly. However, the 2001 act is
fantastic, and we support it.

1888

have been ahead of the game on domestic
abuse—we have a national group and a national
strategy, and we have done extremely well—but
when it comes to contact, we are slightly behind.
Also, the system in England is different; it has
family courts, which perhaps makes it easier to
collect information. Research on contact has been
done in England and Wales; only recently has a
small-scale study been undertaken in Scotland.
That study has given us some indication of the
situation, but nothing like enough.

The Convener: Women who face domestic
violence or abuse have a few options, one of
which is the 2001 act. Some parties have
expressed concern that the law will get confusing.
Organisations such as the Law Society of
Scotland have called on us to take the opportunity
to simplify the law so that it is made clear how to
apply for an interdict and in particular so that the
police are aware of which interdicts apply and
where.

Margaret Mitchell: Given that, as many
consultees and witnesses have said, we want
children to have contact with both parents in all
cases in which that is possible, why should there
be an automatic presumption against contact?

Jean McKenzie: The law should be clarified.
People get confused if they can apply for too many
things. That applies especially to the women with
whom we deal. They just want something that
protects them and clearly states what it will and
will not do. Even an exclusion order or an interdict
is confusing to a lot of women who come to us. It
would be a good idea to clarify the law so that one
order can protect women and children and back
up what they want.

Heather Coady: As it stands, there is a
presumption that it is in the children’s best interest
to have contact with both parents. That is not
written into statute but comes out in case law. If
somebody goes to court for a contact order, the
starting point is that contact with both parents is in
the children’s best interest; that is how the law is
interpreted. We are saying that that might be true
in most cases but, in cases in which domestic
abuse has occurred, such contact is probably not
in the children’s best interest. That certainly does
not mean that there should never be contact, but it
is something that should be examined.

The Convener: You commented on the use of
language. You suggest that the term “domestic
interdict” should not be used. I am clear about why
you say that, but you might want to put it on the
record.
Jean McKenzie: Basically, people see the word
“domestic” and think that it is less important. They
think that it is very much down the scale. That is
just the way in which the language is used. We do
not use it in that way, but that is how it is used.

We have come out so strongly in favour of a
rebuttable presumption because the experience of
the women and children with whom we work in
Scotland is often that, if the case even goes to
court, they are not listened to and the focus is
pretty much on the presumption that contact is in
the children’s best interest. Therefore, to put not
too fine a point on it, we need to find a way to
force courts to consider all the other evidence,
records and reports that are available so that they
can make informed decisions that will keep
children and their mothers safe. That is our
reasoning.

Margaret Mitchell: I will ask about the
presumption against contact in cases of domestic
abuse. You have come out in favour of such a
presumption and have cited various reasons in
support of that position. I will go through those
reasons in detail and explore them a little bit more.
In your written submission, you state that you
know of cases in which mothers have been jailed
or fined for breaching contact orders because of
fears for their child’s safety. Can you quantify how
many such cases there are in Scotland?

Jean McKenzie: As a woman who works
directly with women and children, it is my
professional experience that it is not in the child’s
interest to see an abusive father, regardless of
whether the abuse has been directed only at the
mother or has also indirectly involved the children.

Heather Coady: We do not have any statistics
on that but we have surveys that have been done
in England and Wales. A lot of what we have
referred to has happened in England and Wales
but, unfortunately, we do not have statistics for
Scotland, although we have lots of anecdotal
evidence.

We have seen many cases in which children are
really badly affected by abuse, and the effects are
long term. The children’s behaviour changes quite
drastically. They get confused; sometimes they do
not want to see their dads but the courts say that
they have to and they do not understand why. We
cannot tell them why because we do not
understand either. They are frightened.

Margaret Mitchell: Why do we not have any
statistics? What do they do in England and
Wales? In what way are we falling down such that
we do not have that information?
Heather Coady: England and Wales have been
a little bit further ahead of us in campaigning to
make contact safe for children. In Scotland, we

The children are used very much as weapons
against the mothers because the right to see them
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gives the men another form over control over the
family. Some children really want to see their
dads. They love them and think that if their dad
wants to see them, their dad must love them as
well. However, our experience is that they are
more or less used as tools and, as soon as there
is no gain to be made, the fathers drop access to
them.

If a woman is not safe, it may be hard for her
children to be safe. We know from a great deal of
research that there is a huge crossover between
domestic abuse and all forms of child abuse, so
the former must be taken into account.
Unfortunately, we see a lack of concern in courts.
In one case, a woman went before a sheriff and a
contact order was made in five minutes. No
account was taken of the reports that had been
prepared on the domestic abuse that she had
experienced and the concerns that she had about
her safety. That sort of thing happens fairly
frequently. The introduction of a rebuttable
presumption would not solve the problem.
However, it would go some way towards making
courts say that the starting point in such situations
is no, but that they will consider whether contact is
appropriate and can be safe.

13:00
They also encourage the children to lie and to
spy on their mothers, one another and other
children. That can cause immense splits within
families, between children and their siblings and
mums. I wish that I could say that I have seen a lot
of children benefit from contact with their dads, but
I have seen the exact opposite—children have
been made dreadfully upset. Some children
eventually go to stay with their dads and are not
happy about having done so—I know that,
because I have contact with them later. However,
they feel that they cannot go back to their mums
and that their loyalties have been split. It is awful
how families can be pulled apart by such
arrangements.

Margaret Mitchell: Do you consider that merely
mentioning in the legislation that domestic abuse
must be taken into consideration is not strong
enough and that we need to go a little further by
introducing a rebuttable presumption?
Heather Coady: Yes.
Margaret Mitchell: Do you not have confidence
that the courts will take domestic abuse into
consideration? Does the provision need to be
stronger?

We believe that, where possible, children should
have two loving parents who protect them.
However, in cases of domestic abuse that does
not happen. A lot of women have told us that there
is a risk to mothers and children, especially at
handover. The women may no longer be
physically abused, but they are certainly verbally
abused. That happens in front of the children.

Heather Coady: The Children (Scotland) Act
1995 is a very good piece of legislation and
provides for domestic abuse to be taken into
consideration.
Unfortunately,
that
is
not
happening. Many women and children are being
put at risk and are not safe because the 1995 act
is not being interpreted in a way that takes
account of other factors. The legislation would be
fine, if only it were adhered to. Introducing a
provision such as a rebuttable presumption would
make the courts look at the situation, rather than
ignoring all the other evidence that they could
consider.

Margaret Mitchell: I want to tease out the
implications of having a rebuttable presumption.
Would that shift the current emphasis, so that a
proper assessment of risk was made in situations
in which there is domestic abuse? Is it your
position that that would not necessarily be served
by legislation that merely stated that domestic
abuse is a factor that must be taken into account
when decisions are made?

Margaret Mitchell: It has been suggested that,
if a rebuttable presumption were introduced for
domestic violence, it could also apply to other
adverse forms of behaviour, such as behaviour
resulting from one parent having a drug or alcohol
addiction. Do you have a view on that issue?

Heather Coady: At the moment, the onus is on
the woman to show that there are concerns,
because the court’s starting point is that it is in a
child’s best interest to have contact with both
parents. The cost is often borne by the woman, as
the onus is on her to say that she has a problem
with the arrangement. Women are often advised
by their solicitors not to go to proof and to settle
out of court. As we have heard this morning, there
are good reasons for avoiding going to court, but
in the circumstances that we are discussing it is
probably best for cases to go to court, so that the
court can take full account of what may have
happened and make a judgment based on that, to
ensure that both the women and their children are
safe.
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Heather Coady: The arguments are the same.
The welfare and safety of the child are paramount
and are enshrined in the law, which should be
interpreted accordingly. The courts may be more
likely not to allow contact in situations such as
those that you describe, which are quite clear cut,
than in cases of domestic abuse. Often, although
not always, there is a lack of awareness and
understanding of the complexities of domestic
abuse. There has been a lot of agreement on this
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issue this morning. It is complex and difficult and
we have to address it.

supervised contact. There has been one pilot
study, and the Executive’s research on contact
has led to confusion. There is certainly confusion
in the judiciary as to what constitutes supervised
contact and what constitutes supported contact.

Margaret Mitchell: Perhaps we should extend
the legislation to cover the effects on children of
people’s drug and alcohol addiction.

Contact centres are clear on the issue: they offer
supported contact. Contact centres are primarily
run by volunteers who have not necessarily
received training. No court reports come to the
centres and no evaluation is made of the quality of
the contact. There is therefore no way of saying
whether the contact has been appropriate.

Heather Coady: I am not sure that that needs to
be enshrined in the law. It is less of a problem.
Drug and alcohol issues are much more likely to
involve child protection agencies. Those agencies
may also become involved in relation to domestic
abuse, but domestic abuse is not always a clearcut child protection issue and is not always
interpreted as such. The thresholds can be
different.

It seems that, if sheriffs are not sure whether
contact is appropriate, they send families to
contact centres. Contact centres’ own research
has shown that domestic abuse is an issue for one
in four of the families that come to them. In such
cases, contact centres are not necessarily
appropriate places for contact to be maintained.
There is an assumption that, once contact has
been awarded, it will inevitably increase and take
place outwith the contact centre. However, in
domestic abuse cases it is not necessarily
appropriate for contact to increase or for it to take
place away from any other adult.

What definitely needs to be in the legislation is a
clearly stated rebuttable presumption when there
has been domestic abuse. One in four people in
Britain experience domestic abuse and two
women a week are killed by their partners or expartners. The numbers are not small. There is a
case for having a specific amendment on domestic
abuse and rebuttable presumption.
We have talked a little about other protective
legislation, and about the way in which Scotland
has led the way in prioritising domestic abuse and
taking it on. Therefore, it seems completely
ridiculous that, on the one hand, there is a
protective measure but, on the other hand,
children are handed over without any
consideration by the sheriffs. I am not saying that
sheriffs never give that any consideration, but
there is no consistency.

There is a lot of confusion and there are some
horrific examples of sheriffs awarding contact that
they seem to think will be supervised. It came out
in research that one person who was asked to
supervise contact was a home help. There is a
lack of clarity as to what is appropriate and what
contact actually means. That makes the situation
very difficult.

Margaret Mitchell: So, because domestic
abuse, domestic violence and their consequences
are so complex, you are arguing that they should
be treated as a special case.

Another problem is that there are not enough
contact centres. People who live in a rural area will
not necessarily have access to one.
Margaret Mitchell: Is there a case for the
judiciary, solicitors and other professionals to
receive more awareness-raising training to make
them aware of the problems that might arise if
contact centres are not properly managed and the
supervision is not as it should be?

Heather Coady: Yes. They are also very
prevalent.
Margaret Mitchell: Yes—that makes
rebuttable presumption more necessary.
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You have expressed unease about the use of
contact centres in managing risk factors and have
suggested that the supervision that one would
expect in a contact centre is not actually there.
Perhaps people should be given more training and
perhaps centres should be monitored.

Heather Coady: The first step would be to lodge
an amendment that would clearly provide for the
rebuttable presumption, so that everyone was
clear that domestic abuse is a crime and that that
is the context in which a child’s best interest is
looked at.

Jean McKenzie: I certainly know of one child
who was abused in a contact centre by her father.
The mother was obviously distraught. She had
been led to believe that the child was being
supervised but she was not. The woman’s exhusband was able to close a door so that he and
the child were alone together in a room. The
contact centre took no responsibility for that.

The second stage would definitely be to make
available training and awareness raising on the
issues, because, day in, day out, we see that there
is no awareness. We also need guidelines. Our
concern is that there might be a move towards
providing guidelines and that that would be it—
there would be no significant change.

Heather Coady: A number of issues arise to do
with contact centres. For a start, they do not offer

Guidelines were introduced in England and
Wales in 2001. The Women’s Aid Federation of
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England, in conjunction with the National Society
for the Prevention of Cruelty to Children, did a
large-scale study of 178 projects to gauge how the
guidelines were working out after a year. Only 3
per cent of the respondents said that they thought
there was any significant difference. Our worry is
that issuing guidelines will be seen as an easy
option, when it really must happen along with a
change in legislation.

you believe what a woman says when she comes
to you and that you work with that. However, will
you give more thought to what information needs
to be presented to the court for it to accept that
domestic abuse has happened so that the
provision on a rebuttable presumption can be
applied?
13:15
Heather Coady: In a sense, one could look at
the situation on a big continuum. One could
compare it to child sexual abuse, for example,
although that is not to say that the burden of proof
should be the same. Even if the burden of proof is
beyond all reasonable doubt, one should not
necessarily have to prove that domestic abuse
took place because, like child sexual abuse, it is
notoriously difficult to prove, given how it takes
place. Getting an interdict is not easy either.

Margaret Mitchell: There should be an
emphasis on that, especially because, as Jean
McKenzie said, many children are desperate to
remain in contact with their fathers but, given the
nature of how things work out, contact is just not
possible. If contact were properly supervised, it
would allow that relationship to develop properly,
rather than the child being used as a pawn for
ulterior motives.
Jean McKenzie: Yes, and it would quickly sift
out fathers who genuinely wanted to see their child
from fathers who still wanted some control over
the family. That is the main point; it is also the
most difficult issue. Children desperately want the
love that they have not had from their dad before
when, all of a sudden, he wants to see them and
spend time with them. However, in my experience,
that attention tends to end very quickly, which
usually makes the children more upset and
traumatised, and they feel that they have done
something wrong.

A combination of factors could be looked at,
such as whether the police have been called out to
an incident and a report has been made or
whether a woman with visible signs of abuse has
visited her general practitioner. We do not have a
clear answer. The only thing that I take heart from
is that change has happened elsewhere—for
example, in New Zealand. I do not think that it has
to be proved beyond a shadow of a doubt that
domestic abuse took place. The system can work.
The Convener: Civil proceedings would be
used, and the sheriffs already decide who they
believe on the balance of probability. I just thought
that you might want to give more thought to the
matter as we will be thinking about it when we
come to write up our report. It is open to you if you
want to give us a few more of your thoughts later
on in the process.

Margaret Mitchell: Thank you. That was
helpful.
The Convener: I have two brief questions. The
first is about your suggestion of including a
rebuttable presumption in the bill. If the committee
were to support your view on that, what standard
of evidence would you expect to be submitted to
the court? I presume that one would have to
present information, and a conviction, for example,
is a straightforward fact. Do you suggest that it
would not just be on conviction that evidence
could be presented to the court, and that on-going
abuse and even unreported crimes should be
included?

Heather Coady: Civil proceedings, based on
family law, are followed in New Zealand, too. They
have made that work so I do not think that there
would have to be a big obstacle. Obviously, the
threshold would have to be decided.
The Convener: We can look at the New
Zealand model, as you suggest. We hope to have
at least one videoconference with the Australian
Parliament, which we have set up for very early in
the morning. We thought that it would be useful to
look at other jurisdictions, although I do not think
that the Parliamentary Bureau will give us a big
budget to look at other countries’ systems in
person. However, at least the videoconferencing
facility allows us to have some direct contact with
other jurisdictions.

Jean McKenzie: It is very difficult to get any
evidence because a lot of domestic abuse
happens behind closed doors, for want of a better
phrase, with no witnesses. Often, women do not
tell anybody for a long time, if at all. Our
organisation accepts what a woman says
immediately—we do not question; we do not think
that she has to prove it to us. It would be difficult to
put information before the court unless there was
some kind of evidence and—

As there are no further questions from members,
I thank the witnesses for their evidence. If you
have further thoughts, they will be very welcome.
Thank you for waiting so long to come before us,

The Convener: I want to tease out your
suggestion a bit further. You want us to support
provision for a rebuttable presumption. I accept all
that you said about your starting point being that
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and thank you for your excellent submission and
oral evidence.
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13:17
Meeting closed at 13:17.

I remind members that the next meeting of the
Justice 1 Committee will be on Wednesday 25
May, when the committee will take further
evidence on the Family Law (Scotland) Bill from
academics, the Family Law Association and the
Law Society of Scotland.
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SUPPLEMENTARY SUBMISSION FROM GRANDPARENTS APART SELF HELP GROUP,
BATHGATE
The problems with contact
The first subject we would like to the committee to consider is the evolution over the last century in
family law. In late 1800s - early 1900s the man, the undisputed head of the family seemed a law
unto himself. A mother had no rights other than those given to her. She could hold no property or
bank account and could not put her child into schoo1 without a signature from her husband. If
separated she lost all contact with her children and ostracised from all life, not just social, a court
case on this subject probably virtually unknown. If a husband died this role, was assumed by the
grandfather or uncle. Over a century, life has changed at an unbelievable rate but not in our opinion
all for the good. Then it was an accepted fact that children spent time with grandparents.
Over the years we women gained the vote, many grandmothers in this organisation were out there
with our banners asking for rights for women, the right of women not to be beaten and to be treated
as an equal. This should be an accepted fact and we would support this unequivocally.
In our view though the pendulum has swung just a little too far, men now must fight for the right to
have contact with children, they cannot get a school report without the "permission" of mum. They
cannot tell their child they are the father without "permission" of mum. Grandparents are ignored
and the experience they may give to children belittled and called old fashioned. It is our hope that
at this time the committee will take a clear view. Not be influenced too much by the current trend,
that seems to be that even children and their right to know their family takes second place to a
mother’s right to be the undisputed head of the family, this is no more right than the male role in the
last century. We see executive advertisements on television that state clearly that a woman should
not be beaten or abused and quite right too but where are the adverts that say our children should
not be beaten or abused or our men should not be beaten.
The right of a child to know who their father is is basic and should be undisputed. This means that
the only objection to this should be the fact that he is not the father of the child and this can be
proven by DNA evidence. A child should not have to rely on the good will of the mother to discover
who their father is if the father is willing to add his name to the birth certificate. If a father is
uncaring and does not attempt to put his name on the certificate or is a rapist, we may have to
make separate provision for this scenario. We are aware of grandparents who at an elderly age still
do not know their father or paternal family and mothers are obstructive when they try to gain
information.
Most parents and grandparents find it almost impossible to see the problems connected with
contact during a family dispute or separation as the difficulty that can cause serious psychological
damage to a child. This is probably because no matter who is at fault they themselves are going
through emotional turmoil. Financial problems and basic practical problems for instance; where will
a person reside can add to the aggravation which eventually lead to disharmony and arguments.
The faster these problems are solved or talked through with an experienced person and the danger
of the damage, which can lead to serious psychological problems in children, is explained the less
damage will be done.
Most ask what we can do to avoid this injury to future children and even children in the system now
in the middle of a dispute over contact or residency. We should try to listen to children; we could
insist that children have their own solicitor or curator as a matter or course. Would it be possible to
speak to children without the permission of the resident parent? At school or even nursery and the
parent would not have a right to know the decision or conversation of the child. It could be that a
child reassured that mum or dad will not be told what they say and feeling at ease amongst
teachers at school would talk more openly.
A curator could more commonly observe contact visits or would possible for video recordings to be
used in contact centres. This could be used as evidence in court cases if need be. This could be
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used as protection for children during contact visits as a member of staff from the contact centre
would be asked to observe contact visits. If mediation services are not willing to participate then it
may be time to have contact centres run by an independent government funded group. An
independent report could be prepared for the sheriff to aid the final decision on contact if there is a
dispute.
An early solution may be to use a pilot project carried out by family mediation a few years ago
where parents attended parenting classes, which explained in detail the feelings of a child when
parents separated, or an argument caused a dispute with a much loved grandparent.
Although we advocate contact for grandparents, if possible parents should not feel their parental
rights are in danger by giving contact to grandparents. We grandparents must see the rights of our
grandchildren and their parents and parents must again learn to respect the special bond that
exists between grandchildren and their grandparents and the history and experience the child can
benefit from. We do believe that television programmes can play a large part in helping all to come
to a reasonable conclusion if used to teach of the dangers of lack of respect all round.
Although we advocate our three step plan with the emphasis on the family talking we are aware
that unless the parties agree to our second stage of mediation this will not take place and another
chance for the views of a child to be taken has passed. We believe mediation could include the
views of the children if used with sensitivity by all concerned. Family counselling involves children
when behaviour problems exist so why not mediation. If necessary mediation should be
compulsory, if we can find no solution through mediation, we believe a family court with a round
table discussion with a sheriff or judge in plain clothes could be a solution. This would include the
parents and or grandparents and legal representatives. The sheriff or judge would take control. All
parties have the freedom to talk but this may well offer a solution to the problem of dispute over
contact being so confrontational.
Contact cases seem to be a non-resident parent or grandparents seeming to have to prove
themselves a suitable person for contact almost guilty until proven innocent. Whereas if we started
with the assumption that the child has a right to this contact with father or grandparent unless and
until it is proven the person is unsuitable or unsafe for the child, fewer would feel the need for
constant confrontation.
Desperate measures are needed to retrain all in the services dealing with contact. For too long it
has been accepted that Mother knows best and unless contact is agreed, it should not take place in
case the resident parent gets upset or contact disturbs the life of the resident parent. When a child
is born it is the responsibility of the parent to do what is best for their child this should include
allowing the child access to members of their close family as the right of the child in life.
A resident parent will use contact to a child as a tool either to hurt the other person or to show the
level of power they have or just to get their own way. There is often a tendency to want to cut a
whole family from the life of a child just because a new partner has a family and the blood family of
that child will get in the way of a future life for the resident parent is this fair for the child?
It is our opinion that least damage will occur if more education on this subject shows the damage to
children. Parenting classes given to older children in secondary may very well be a thought for the
future but we are dealing with the now and the many children of the next few years who may be our
potential trouble makers, drug addicts and long term prisoners in our correctional facilities. We
believe many of these children do ruin their lives because they are the subject of a tug of love
between families, we do not believe refusing contact is the answer to that problem. How do we
know this; we talk to older children who themselves have been through the tug of war and come
out the other side having lost most of their family and with no wish to keep a relationship with the
resident family because they grow up and realise what actually happened to make them lose their
family.
In most agencies now, we consider there is a tendency to believe that a child is better residing with
the mother, and that contact be terminated if any dispute arises. We do not believe this, we think
that this system allows children to feel unloved by a non-resident parent or grandparent and
actually to feel rejected and unwanted or feeling tins is their fault or somehow without knowing they
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have caused this problem. They may not truly understand that this parent or grandparent only
fights to have contact because the child is loved and wanted, they may not even know that contact
is in dispute. In short, we believe that the child's point of view is not really taken into account even
though they are of a suitable age to give an account of what they feel. We are familiar with these
feelings because we have spoken to grown children who can now relate their experience and
understand it.
Many problems start for the child with the arrival of a form from court asking the views of the child.
Ask yourself who will help this child fill in the form, and what methods will be used on the child in
particular psychologically to get the child to include the view that they do not want contact with the
person who was previously such a big part of their life and security in life. Ask yourself why a child
who previously had such a close loving relationship with a father or grandparent would then months
later tell a child psychologist that they no longer want contact with this person remembering that
contact has not taken place for probably many months, what has caused them to change? The last
time they met, they were happy with that person. Ask yourself how many children are given a new
bike or computer to say that they do not want contact and regret it when it is too late? Ask yourself
how many children are told that the non-resident person does not support them financially and that
is why they cannot get this or that or go to ballet or swimming, a child does not understand the CSA
they just do not see the money given over.
The abuse that a child goes through during this difficult time, should in our opinion, be considered
child abuse. A bruise will eventually heal, this type of damage to the thinking of a child will never
heal, and it will most likely be a root factor in mental illness of some kind or behavioural problems in
the future. In Scandinavian countries, this fact has been recognised and the parent most likely to
allow contact and encourage the child to beloved by all will be the parent with residency of that
child. This alone is responsible for fewer children damaged by the break-up of relationships. The
committee should read the research done on prisoners in time of conflict where they are affected
by brainwashing. Is this torture any different to what a child endures when a parent or resident
person tries to convince them that contact is not a good idea?
The committee may like to consider making enquiries into the Social Services in Holland. If a child
is refused contact with the non-resident parent Social Services go without permission, talk to the
child, and take their view.
If all agencies including courts started with an attitude, which accepted that, a child has a right to
contact with all members of their family wherever possible the tendency to listen to the resident
parent complain over the silliest of things would not affect contact. If proof, were needed, in contact
cases of wrongdoing many resident parents would not waste the time and money involved in
contact issues. If a presumption existed that children were the most important issue in a dispute
over contact much time, money and heartache and damage to children would be saved. An attempt
was made when we laid down the bill for the 1995 Children Scotland act to include this attitude but
this is not implemented in agencies and not in court.
We think it must be difficult for the committee to make decisions on the family law bill as so many
different points of view are given. It may be that some independent, research may be needed. We
as a group will tell the committee that many fathers and grandparents are accused of abuse of all
kinds and contact is stopped without any proof. Women’s aid will admit they ask for no proof that
abuse has happened. Women’s aid will tell the committee that a child will suffer if given contact in
many cases we do not see this happening in courts. We have been most surprised by fathers
groups who give very little support to men when it is proven that they have physically or sexually
abused a woman or child but they do not ask for proof. The police ask for no proof and we are
witnesses to this. Many times, we have acted as witnesses for men and grandparents who go to
the door court order in hand and ask to see the children. The door is closed in their face and the
police are called. If this is a father all the mother has to say is “this man is frightening me”. The
police even with our statement will tell the man to move away and will arrest him if he tries to insist
that he has spent his life savings and is in debt getting this court order and does not see why it
cannot be implemented. Grandparents have been removed in the same way. We are aware that it
is a difficult situation and we believe that an investigation from a completely independent
organisation or person may be the only answer to gain the truth.
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If it is proven that, a person deliberately makes false allegations in contact cases then this should
be punishable in law. If one or two cases were publicised widely we believe this would be a
deterrent if this happened in a criminal case and the court proves perjury the guilty party is sent to
jail or fined.
In contact or residency cases, it is common at the point where the resident parent finds they are
losing and the non-resident parent will be given a contact order, then come the allegations, usually
the court is told the non-resident parent has used abuse in some way. This may be physical,
sexual, and mental or perhaps child abuse which may be physical or sexual. No proof is needed it
simply is said and believed, usually months after the start of the case. The court seems to feel it
would be difficult to take the chance and subsequently trust the person the allegations are made
against.
It is so simple for a resident parent to stop contact by walking into court and crying or to say that
the child is frightened of the grandparent or parent and almost certainly, contact will be terminated.
A woman only needs to say in court, "I am frightened of that person and cry and not give a reason,
and contact will stop". We once had a social worker talking to us and she stated that she
remembered clearly cases where the mother stood in the court and cried loudly and made a great
fuss. The child who was present started to cry and the sheriff left with no alternative but to refuse
contact because this would damage the child. The sheriff admitted there was no proof that father
was frightening anyone but there was proof that he had been a good dad. The reports of a child
psychologist will often contain the fact that although dad or grandparent seem reasonable people
and good parent/grandparent the aggression or attitude from the resident parent is such that it will
cause harm to the child if contact takes place. In this case, who is the abuser of the child?
When we listen to clients on our help-lines, we can almost tell the person on the other end of the
line the scenario, the order of the actions used to stop contact this is so common now. These
actions start when perhaps the mother of the child has decided during pregnancy to dispense with
the relationship of the father. In years to come this child may walk past its father in the street. This
child may meet and have a relationship with a brother or sister, is this fair on a child? The attitude
of the court seems to be what the child has not had the child will not miss meanwhile the child docs
not know its own family.
Try to imagine the scenario where a grandparent or father puts a child to bed at night sings them a
song promises to take them to the park tomorrow or the zoo or just says, "Tomorrow we will go to
the shop and buy you a comic". The child wakes up in the morning or comes home from school
and that whole part of their world has disappeared. They may be told "'they' have gone away
because they do not love you". The child may witness the argument that causes the break-up of
their family. This child does not love less or feel the loss less because adults have an argument.
The person or family members may be the people who have changed nappies know the name of
their teacher or the other child who bullies them at school. This person may have been the main
daily carer of the child and know all the little things like how much sugar they take or how they like
their sandwiches cut. These are the important things to children, not, whether a court, deems this
non-resident person unsuitable for contact. This same child may very well be removed to a different
house or even country and lose all that is familiar. These changes in a child's life would be huge
and important to them anyway without losing the comfort of the people that are familiar and in
many cases add to the security of this child. A sibling may be that person, why should a child be
refused contact with a sibling because a parent feels it is unsuitable. The only thing a child can be
sure of is having parents and grandparents it is genetically impossible to be in existence without
this.
In cases where children are removed from Scotland without the knowledge of the other parent even
when they have parental rights and responsibilities the child and the case should be brought back
to Scotland until a legal decision is made. Now it is difficult for a parent without rights and
responsibilities to approach a court to ask a child be returned to Scotland. A child does not take
any account of parental rights and responsibilities, they only know this is their father or
grandparent. Too often, if the resident parent makes the decision for the child and the other
parent, no effort is made to resolve the situation. Again a few well-publicised cases would stop
parents from feelingh they have the right to wholly decide the future of this child and with no
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consultation, it takes two parents to make a child, this child has the genes of both, the love of both,
the security of both and the right to contact with both.
If the situation is decided, that it Is better for the child, or agreed that the child should live
elsewhere, it should be an accepted fact that adequate time be spent with the non-resident parent
during family holidays although the resident parent will want holiday time with the child. 50-50
contact is perhaps too rigid but should be a guideline.
If a solution is found, to increase contact, children will no doubt benefit in all ways. We realise this
will take a complete culture change in all agencies dealing with contact. We can no longer depend
on the attitude that a child is better with no aggravation or upset and a calmer situation will be
brought about by denying contact. If care is taken to talk to children as we have, who have been
there and suffered with no contact, and then attitudes will change. It may also be appropriate to
remind the resident parent that contact with the non-resident parent might be looked upon as their
time to rest and their time to recharge their batteries as we all realise that having sole charge of a
child is no easy life.
Three strikes and you are in
We now come to the issue of how often court orders are ignored, in all cases we believe we need
to find a solution with the least disruption for a child. If a resident parent or person ignores a court
order then punishment must be found that will be a deterrent. This should include social services
dealing with children in care. It seems to us that removing a resident parent perhaps in front of a
child would be damaging but may very well be a solution if one or two of these cases were to be
well published. During jail time, the child would spend time if possible with the non-resident parent.
A more sensible solution may be to give the parent community service and during that time, the
child would spend time with the non-resident parent.
Another solution might be to tag a resident parent and if either of these solutions does not work
then prison would be a final resort.
We believe if it is shown that a parent damages a child in an effort to stop contact or to stop a child
from loving another parent or grandparent this also should be a crime punishable by community
service or tagging or finally if nothing else will work then prison may be the only alternative.
Psychological damage is child abuse; it may be we need research into this subject. It may be that
one or two well-published cases of a resident parent going to prison for refusing to abide by a court
order or damaging a child psychologically and we should openly call this child abuse, may be the
solution, it certainly worked for children not attending school, and the executive probably hold the
figures to prove this. We know of cases where a parent or grandparent will willingly give up contact
because they see the damage done to a child and feel they want no part in this process. We must
ask if this is the best option for a child, what if the pressure does not go away when contact is
stopped, what if the pressure on this child is increased next time because the resident parent does
not want the child to see a sibling or a friend.
It is our hope for the future that education will provide the answer to the problems that children
endure we obviously have a great deal of empathy with grandparents and parents deprived of
contact but more important we feel that the future of children in Scotland must be improved. For so
many years, we have heard the discussions about "absent fathers" "fathers who do not care for
their children". If all this is true, why is it so common for fathers to be fighting for contact to their
children and why are more than 75% of grandparents who contact our organisations paternal
grandparents? We believe many of our problems would be solved if fathers were given right of
parental contact and grandparents were given the right to be looked upon as people who care for
their grandchildren and are important to the lives of their grandchildren in court. This is a change of
emphasis, meaning, it should be accepted that a child would see their grandparent as an important
person in their life. This in no way should replace what they feel for their parents it should be
complimentary.
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Section 4 of the new bill - property
A complete opposite view could be taken when looking at the property in dispute in cases where
domestic violence has taken place and the property is in dispute. If a house were sold quickly, by
order of the court and the parties given their due quickly or the entire amount put into a special
bank account and earning interest, for which the court could be responsible and later dispense of
appropriately. The house contents if in dispute could go into storage paid for by the funds in the
bank account. This would prevent women who are not yet ready to settle in new accommodation
and still feel the need for sheltered accommodation losing their possessions. This could mean that
both parties would feel this to be a fairer way and no party is favoured. With local authority
housing, it could be the responsibility of the local authority to re-house both parties quickly and
perhaps in another area with a little cooperation between local authorities this could be achieved.
Grandparents are very varied in age now and may be as young as 32 or younger. They more often
work now and may be supporting young children of their own. The cost of a court case may very
well be beyond them at this stage. If older, they may be prevented from gaining legal aid by a
small private pension but may also be prevented through lack of funds and are unable to take the
case to court. This is where a lower cost in the family court, which we hope, will be the round table
option may benefit many families in other ways. Through better training and usage the sheriffs who
work solely in these courts would hopefully be better informed of what is a) possible b) available c)
realistic in both law and life.
We are aware of many grandparents and fathers who have sold property in an attempt to gain
access to children and lost their case. They are left with a bitter feeling against the whole justice
system and courts and the resident parent in particular. We are aware of the resident parent in
receipt of legal aid bringing constant small petty cases in the hope that the person asking for
contact will run out of money. This does not benefit children.
Family Courts Column 1881
The time taken to gain access to the court system is not helpful; during this time, the child bas been
deprived of contact and may not know the parent or grandparent are requesting contact. Eventually
an options hearing may decide on interim contact but this is not as common as we would hope.
The time may cover a period of years before this happens and relatives are then forced to go
through a system where contact is started on a very low scale.
Attached to our evidence is a survey of statistics taken from the information supplied by our clients
collated by Roz Peters in answer to the request from the convener regarding the usage of
Children's (Scotland) Act 1995.
We hope this will be helpful.
Roz Peters & Lydia Reid
Grandparents Apart Self-Help Group, Bathgate
2 June 2005
Client Survey
Percentage going to Court
Success rate
Unsuccessful
Percentage not going to Court
Success rate
Unsuccessful
Intermittent

-

37.5%
30.8%
6.6%
47.3%
8.8%
4.4%
4.4%

Access implemented for the Yes's
Yes
No
Intermittent

-

17.6%
2.2%
17.6%
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Access implemented for the NO's
Yes
Intermittent
Unknown

-

2.2%
2.2%
56.6%

Future Outcome
None
Stopped
Threatened with stopping
Still going on
Intermittent
Stepped away for kids sake
No more contact with GASH
Established contact
Dead before contact made

-

19.8%
6.6%
8.8%
15.5%
4.4%
8.8%
33%
8.8%
17.6

SUPPLEMENTARY SUBMISSION FROM STEPFAMILY SCOTLAND
I watched with interest the meeting of the Justice 1 Committee this morning and feel compelled to
comment, in particular, on the evidence of John Fotheringham and Morag Driscoll on behalf of the
Law Society of Scotland.
You asked Mr. Fotheringham his views in relation to stepparents and he referred to S3 (5) of the
Children (Sc) Act 1995 which provides for a person with parental rights to arrange for someone
else to fulfil certain responsibilities on their behalf. He talked about a deed of arrangement and put
this forward as an answer to the issue of stepparents having no rights.
I must disagree entirely with what he said. Given he represents the Law Society there is a danger
that the Committee may take his evidence as being correct. My respectful view is that he is quite
incorrect.
My comments are as follows:1. S3 (5) does not provide for a deed of arrangement. The reason why it is not used
is
because no such procedure exists. The idea behind S3 (5) is to allow a parent to give
permission to e.g. a GP to deal with the likes of grandparents or others who
may
have to take the child to visit the doctor. This can be done by a simple letter to
the GP
giving that permission. A similar situation can arise with schools who will send out a form
to the parents asking who is authorised to be contacted in an
emergency etc
2. Even if a parent were to draw up an agreement as suggested by Mr. Fotheringham, it
cannot be registered and does not confer parental rights and
responsibilities. It can
only cover specific matters such as medical treatment etc.
3. It was stated that the parent who wishes to grant such a deed need not seek the consent
of the other parent who has parental rights. I am sorry to couch it in these terms, but that is
nonsense. S6 of the 1995 Act states that a person shall, in teaching any major decision
which involves his fulfilling a parental responsibility or exercising right, have regard…to the
views of…any other person who has parental responsibilities or parental rights in relation
to the child. In practice this means that the other parent has to be consulted. It is
compulsory to do so as can be seen by the use of the word "shall".
4. Such a deed does not address in any way the issue that I raised of the stepfamily of long
standing who wish to formalise things to provide for the possibility of the natural parent
dying. It confers no rights. Let me give you an example. I am a stepfather. I met my partner
when her child was one. I have lived with her and the child for six years The child regards
me as her dad. My partner is concerned about her and my legal position if she were to die
in an accident. Otherwise her health is good. There is a natural father of her child but the
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child is settled and only sees him occasionally. The worry is that, if my partner dies, the
father may seek residence of the child. He still retains his parental rights -I have none. If
my partner dies he can legally remove the child from me unless I engage in an expensive
and contentious court action.
Mr Fotheringham's view on a deed of arrangement does not address that situation.
5. The fact that these supposed deeds of arrangement are "rarely used" is because they
are not a recognised legal tool. No one enters into them.
6. Both Mr. Fotheringham and Ms. Driscoll made comments about the idea of stepparent
parental rights agreements such as "A most appalling idea", "a recipe for a great deal of
pain" etc. Had they taken the trouble to view the archive film of the session of 18th May
before giving their own evidence they would have seen that I proposed protective
measures to ensure that there could not be "serial step parents" being given rights, that the
other parent had to agree and therefore has an effective veto and, most importantly that
the views of the child must be independently explored. Their comments were made in the
absence of consideration of these points and were alarmist.
Frank Collins
Director, Stepfamily Scotland
25 May 2005
SUPPLEMENTARY SUBMISSION FROM SCOTTISH WOMEN’S AID
I am writing to provide you with further information as requested at the meeting of the Justice 1
committee where Scottish Women's Aid gave evidence on the Family Law Bill. You asked
specifically about how we thought that a 'rebuttable presumption' would work in terms of the level of
proof required. I have enclosed section 16B of the New Zealand Guardianship Act re Allegations of
violence made in custody or access proceedings. Also enclosed is a report from the Ministry of
Justice in New Zealand evaluating the operation and impact of supervised access provisions in the
Guardianship Act and the Domestic Violence Act.
As you suggested at the meeting, an amendment to current legislation stating that ontact. should
not be awarded where domestic abuse is a factor unless it can be shown to be safe for the child
and the non abusing parent, could prove difficult, although as exemplified by the New Zealand
legislation, not insurmountable. As things stand at the moment, Sheriffs, in line with the Children
(Scotland) Act 1995 should make contact orders with children's best interests in mind and they
therefore have some discretion as to how these may be decided.
An amendment containing a rebuttable presumption would serve to ensure that sheriffs make these
decisions in recognition of the fact that contact arrangements can be used to further abuse, the
effects of which can have devastating and long-term implications for children and young people.
Some sheriffs currently do take these issues very seriously and consequently make decisions
around contact from this position. A change in law would formalise this level of good practice and
go some way towards increasing awareness around the dangers of contact arrangements with
abusive fathers.
Practically we envision a change in legislation would work as follows; currently sheriffs are able to
make contact arrangements in any form they see fit while investigations around domestic abuse
are ongoing. What we want to achieve is a situation where no interim orders or any piecemeal
contact orders are awarded until a full and throughout investigation using a mandatory checklist
has been undertaken by the court and the evidence is provided to the satisfaction of the court.
currently, there is no mandatory checklist or indeed any form of formal guidance as to what sheriffs
must take into account before a contact order is awarded and contact can still be awarded where
domestic abuse is an issue despite the fact that there may be uncertainty as to the safety of the
mother and child. We would like to see a situation where:
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1. No order is made until a full investigation has been undertaken
2. There is a statutory mandatory list of evidence and reports that must be obtained by the
court to inform the final opinion
3. There is consistency of investigation by the court into all relevant matters surrounding the
contact application where domestic abuse is an issue
This evidence and the requisite reports to hand to allow the court to make a more informed and
consistent decision regarding contact. This will result in, hopefully, fewer incidences of contact
being granted to abusers where it is clearly inappropriate that it should be allowed. In turn, we hope
that this will achieve a greater confidence in court decisions both for those seeking and defending
contact.
The Commissioner for Children and young people in Scotland has recently spoken out publicly
about the failure of the law to safeguard children experiencing parental separation and advocates
the investment of time and resources to get this right. Clearly, a change in legislation is not enough
in itself and what is needed is clear guidelines and training for all of those concerned in making
decisions which impact so profoundly upon children's lives.
I hope you find this information useful and that the Committee will be persuaded that the inclusion
of a rebuttable presumption in the Family Law Bill will significantly improve the safety and wellbeing of children and young people experiencing domestic abuse. Should you require further
clarification on this issue please do not hesitate to contact myself of Louise Johnson.
Heather Coady
National Children's Rights
Scottish Women's Aid
20 May 2005
Note by the Clerk on enclosures
The submission refers in paragraph 1 to two enclosures.
Firstly, the New Zealand Ministry of Justice report, The Domestic Violence Legislation and Child
Access in New Zealand. This report is not attached here, but can be accessed at:
http://www.justice.govt.nz/pubs/reports/1999/domestic_violence/index.html
Secondly, the extract from the New Zealand Guardianship Act 1968, as amended, is attached at
the Annex.
ANNEX
NEW ZEALAND GUARDIANSHIP ACT 1968
SPECIAL PROVISIONS RELATING TO CASES INVOLVING VIOLENCE
16B.

Allegations of violence made in custody or access proceedings—

(1)
This section applies to any proceedings relating to an application made under this Act for
an order relating to the custody of, or access to, a child, (including, without limitation, an application
for the variation or discharge of any order with respect to the custody of, or access to, a child, or for
the variation or discharge of any condition of any such order), whether or not the proceedings also
relate to any other matter (whether arising under this Act or any other enactment).
(2)
Where, in any proceedings to which this section applies, it is alleged that a party to the
proceedings has used violence against the child or a child of the family or against the other party to
the proceedings, the Court shall, as soon as practicable, determine, on the basis of the evidence
presented to it by or on behalf of the parties to the proceedings, whether the allegation of violence
36
is proved.
36
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(3)
Nothing in subsection (2) of this section requires the Court to make any inquiries of its own
motion in order to make a determination on the allegation.
(4)
Where, in any proceedings to which this section applies, the Court is satisfied that a party
to the proceedings (in this section referred to as the violent party) has used violence against the
child or a child of the family or against the other party to the proceedings, the Court shall not—
(a)
Make any order giving the violent party custody of the child to whom the proceedings
relate; or
(b)
Make any order allowing the violent party access (other than supervised access) to that
child,—
unless the Court is satisfied that the child will be safe while the violent party has custody of or, as
the case may be, access to the child.
(5)
In considering, for the purposes of subsection (4) of this section, whether or not a child will
be safe while a violent party has custody of, or access (other than supervised access) to, the child,
the Court shall, so far as is practicable, have regard to the following matters:
(a)

The nature and seriousness of the violence used:

(b)

How recently the violence occurred:

(c)

The frequency of the violence:

(d)

The likelihood of further violence occurring:

(e)

The physical or emotional harm caused to the child by the violence:

(f)

Whether the other party to the proceedings—

(i)
Considers that the child will be safe while the violent party has custody of, or access to, the
child; and
(ii)
Consents to the violent party having custody of, or access (other than supervised access)
to, the child:
(g)
The wishes of the child, if the child is able to express them, and having regard to the age
and maturity of the child:
(h)
(i)

Any steps taken by the violent party to prevent further violence occurring:
Such other matters as the Court considers relevant.

(6)
Notwithstanding subsection (2) of this section, where, in any proceedings to which this
section applies,—
(a)
The Court is unable to determine, on the basis of the evidence presented to it by or
on behalf of the parties to the proceedings, whether or not the allegation of violence is
proved; but
(b)

The Court is satisfied that there is a real risk to the safety of the child,—

the Court may make such order under this Act as it thinks fit in order to protect the safety of the
child.
(7)

The provisions of this section shall apply notwithstanding section 23(2) of this Act]
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Mike Pringle: We have lost sound as well, now.

Scottish Parliament

Mr Bruce McFee (West of Scotland) (SNP):
Was it a reverse-charge call?

Justice 1 Committee

Stewart Stevenson (Banff and Buchan)
(SNP): I used to have such conferences every
week with people in Perth, Australia.

Wednesday 25 May 2005
[THE CONVENER opened the meeting at 08:00]

Bronwyn Bishop: Can you hear us?
The Convener: Yes. The visual link has also
been restored.

Family Law (Scotland) Bill:
Stage 1

Bronwyn Bishop: In that case, I will restate the
introductions. I am Bronwyn Bishop, the chairman
of the current Standing Committee on Family and
Human Services.

The Convener (Pauline McNeill): Good
morning, Australia. Before I introduce the
committee, I want to say how delighted we are that
you have agreed to have this videoconference
with us this morning; this is our first
videoconference with another Parliament.

Kay Hull, who was chairman of the previous
committee that conducted the inquiry in which you
are interested, is on my left. Louise Markus and
David Fawcett are members of the new
committee. Alan Cadman and Harry Quick were
members of the previous committee and are
members of the Standing Committee on Family
and Human Services. Julia Irwin is deputy chair of
the current committee and was a member of the
previous committee.

I am Pauline McNeill, the convener of the
Scottish Parliament’s Justice 1 Committee, which
has seven members. On my right are Stewart
Stevenson, Margaret Mitchell and Bruce McFee;
and on my left are Mary Mulligan, Marlyn Glen and
Mike Pringle. The committee is called the Justice 1
Committee because we have so much justice
legislation that we need two justice committees to
get
through
the
business.
[Interruption.]
Apparently, Australia has lost the link.

Members will probably want to talk mainly to Kay
Hull, as she was the chairman of the previous
committee. Do members want to ask questions or
would they like Mrs Hull to say something?

Mike Pringle (Edinburgh South) (LD): Does
that mean that they can see us but cannot see
themselves?

The Convener: I would like to go straight to
questions, as we have just under an hour. That will
allow Kay Hull to amplify points in which we are
interested.

The Convener: They can hear us but they
cannot see us. Shall we just carry on until we get
vision back?

Why did the former committee decide not to
recommend a presumption in favour of a child
spending equal time with each parent after the
parents separate?

Mike Pringle: Yes.
The Convener: I hand over to Bronwyn Bishop
to introduce the members of her committee.

Mrs Kay Hull (Parliament of Australia House
of Representatives): I will answer first and then
invite my colleagues who were involved with the
report to say something.

Hon Bronwyn Bishop (Parliament of
Australia House of Representatives Standing
Committee on Family and Human Services):
Can you see us?

It was inappropriate for us to recommend the
rebuttable presumption in favour of a child
spending equal time with each parent simply
because we thought that that would mean that
people would spend a lot of time in court proving
that the other parent was unfit so that equal time
would not be automatically awarded. Furthermore,
the committee believed that the focus should be
turned back on to the child’s needs. The issue was
not so much where the child resided as how much
quality time it spent with its parents in parenting
time. Bearing it in mind that the inquiry focused on
the best interests of the child rather than the best
interests of parents, we believed that equal
parenting time and quality parenting time are more
beneficial to the child than taking into account the
child’s physical placement in a residence for a
period of time.

The Convener: No, but we can hear you.
Bronwyn Bishop: While we wait for the visual
link to be reconnected, I will introduce myself and
the rest of the committee. I am Bronwyn Bishop,
the chairman of the current Standing Committee
on Family and Human Services. Sitting next to me
is Kay Hull, who was the chairman of the previous
committee, which was called the Standing
Committee on Family and Community Services
and which conducted the inquiry in which you are
interested. This is a public meeting of the current
committee, to which we have invited the members
of the previous committee to allow them to talk to
you about their work. I was not a member of that
committee. Perhaps, by way of—[Interruption.]
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Mr Harry Quick (Parliament of Australia
House of Representatives Standing Committee
on Family and Human Services): We have an
adversarial system. It can cost more than 100,000
Australian dollars to hire a lawyer to sort out a
case that usually ends up with the non-custodial
parent getting the child every second weekend
and for half of the school holidays. The best
interests of the child were paramount in our
report’s recommendations. We wanted to remove
adversarial situations, set up parenting plans and
remove the rebuttable presumption, which is
based on people’s self-interest in respect of what
they can get out of the breakdown of a
relationship.

1900

per cent of the time, when their lifestyle may not
be set up to do that. They thought that, if they
decided not to take the child for 50 per cent of the
time, they would be seen not to want to spend that
time with their children when, if fact, it was their
work habits and lifestyle that precluded it. Distance
is also a factor: Australia is a very large country
and the distance between family members could
preclude 50 per cent contact from ever happening.
Children could be led to believe that a parent did
not want to have that time with them when, in fact,
the parent’s circumstances made that impossible.
If a Government tried to legislate for the
rebuttable presumption of 50:50 joint custody,
many parents would have to say, “We cannot have
that.” The children would come to believe in later
years that their parents did not want that time with
them when that was not the case.

Hon Alan Cadman (Parliament of Australia
House of Representatives Standing Committee
on Family and Human Services): From my
examination and the committee’s examination,
Australia has the most interventionist court
process in the world—the court can prescribe the
whole process. We wanted to pull back from that
and let the parents, although they may be
antagonistic towards each other, decide what is in
their and their children’s best interests. We
assumed that they would prepare a parenting
plan, contribute equally to all decisions with the
child or children and then decide where the child
or children would reside or spend their time. A
formula—the 80:20 rule—was used by family
courts. Basically, 80 per cent of a child’s time
would be spent with the mum and 20 per cent of
its time would be spent with the dad or the noncustodial parent.

The
Convener:
Thank
you
for
that
comprehensive answer. Did you make the right
decision? How was it received in Australia?
Mrs Hull: I begin by saying that no one wins—
you will learn that, too. There are no winners:
you’re damned if you do and you’re dammed if you
don’t. I was strongly criticised for letting the men’s
groups down by not acceding to the demand to
legislate for 50:50 joint custody—which is a
rebuttable presumption in any case. The women’s
groups felt that we had sold out to the men. As I
said, there are no winners.
The majority of people in Australia who are
involved in separation and partnership breakdown
believe that we did the right thing in the best
interests of the child. Even though the committee’s
decision did not deliver what many people wanted,
people believe that our decision to concentrate on
better parenting patterns instead of the physical
residence of the child was the right decision. Will I
hand over to another colleague?

Mrs Julia Irwin (Parliament of Australia
House of Representatives Standing Committee
on Family and Human Services): The number of
submissions that the committee received—which
overwhelmed us—helped us to reach our
recommendations, although I stress that a
bipartisan report was produced. We heard the
voices of children, parents and even grandparents.
Custodial parents and the majority of noncustodial parents told us that it would sometimes
be hard to have a child spend equal time with
each parent. One must take into account the age
of the child, where the parent resides, whether the
child goes to dad’s, the hours that mum or dad
might work and their work situations. That is why
we came to the decision that we made.

Alan Cadman: No—that was enough. What is
the next question?
Marlyn Glen (North East Scotland) (Lab):
Where there is domestic violence, did you give
consideration to the type of evidence that would
have to be led to establish that there had been
domestic violence? For example, would there
have to be an actual criminal conviction?
08:15
Mrs Hull: The committee gave thought to the
type of issues that domestic violence presents. We
wanted to see an established and proven history,
such as doctors’ and police reports. In Australia,
we have what are called apprehended violence
orders that can be used in partnership breakdown.
Many of those orders—in fact, most of them—
never come to fruition. Most AVOs do not reach
the ultimate conclusion of being put in place.

Mrs Hull: I was the chairman of the previous
committee. I reiterate that the inquiry was about
the children’s best interests.
We determined that to legislate for 50:50 joint
residence for children—which is a rebuttable
presumption in any case—would not engender
good family relationship feelings between mothers,
fathers and children. Some people thought that
they would be forced to take their children for 50
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We wanted proven history of violence—
emotional violence, physical violence and sexual
violence—and conflict. That could be obtained
through doctors’ files, police files or other sources.
At the time, we thought that we would want a
tribunal; indeed, our original recommendation was
for a tribunal that would have an investigative arm,
but which would not replace the state system.

exerting a little bit of pressure on the Government
from both sides.
Mike Pringle: Kay Hull mentioned your
Government setting up family relationship centres.
Have those centres been set up and, if so, how
successful are they? They are not what you
wanted, but will they work? How will they work,
given the vast distances involved, to which she
also referred?

In Australia, we run a three-tier system. The
intention was that the investigative arm of the
tribunal would not replicate the state system, but
would utilise all the evidence that was available in
it to determine whether there was concern for the
child’s welfare or the welfare of a parent—a
mother or a father—who was in a violent domestic
situation. Our discussions were many and varied,
but we relied heavily on the idea that the tribunal’s
investigative arm would be able to utilise all the
resources at hand to resolve such issues.
Unfortunately—as you will know if you have read
our report and seen the response from the
Australian Government—the tribunal proposal was
not accepted and it was instead decided that 65
relationship centres would be set up. We had long
and detailed discussions, but it would probably
take too much time to go into them in the time that
is available.

Mrs Hull: The family relationship centres have
not been set up. Two weeks ago, the budget was
announced, in which 398 million Australian dollars
were set aside for 65 such centres across
Australia. That is a commencement; the sum is to
be spent over the next three years. At times, the
centres will utilise the family relationship
counselling services that exist in our regional and
city areas. We must be positive about what has
been done. The centres as they will operate are
not everything that our committee wanted, but they
are a major step forward.
I hope that the family relationship centres will be
used as a one-stop shop, which was one of the
recommendations that we argued in our report.
Such a one-stop shop would be the administrative
advice centre for couples who were thinking of
separating. If the centres serve that purpose, they
will be a good source of administrative material to
help people sort out their problems. They would
provide
opportunities
for
mediation
or
opportunities for people to go to an area set aside
to deal with domestic violence, if that was an issue
that was confronting the person who walked
through the door.

Mr Quick: One of the concerns was that, when
there was a breakdown, family court lawyers
encouraged—in inverted commas—people to take
out an AVO as a matter of course, which usually
resulted in one partner being excluded from the
family home. The person who was excluded then
had to disprove the allegations. We heard some
horrendous allegations about the use of AVOs
when family breakdowns took place, so we wanted
definite proof; we did not want AVOs to be used as
the first weapon of choice by the disaffected
partner.

The family relationship centres are really advice
centres. Through early intervention services, they
will allow an attempt to be made to reconcile two
people—that is the number 1 priority. The centres
do not deal only with the post-separation period;
they are also about the pre-separation period, so
we aim for a preventive approach. I hope that we
can achieve reconciliation through such critical
early intervention and that, instead of going to a
solicitor, people will rely on the advice that they
are given in the centres. The experience of getting
advice from a centre would be a more conciliatory
experience than going to a solicitor to determine
something along the lines of “What’s yours is mine
and what’s mine is yours.”

Alan Cadman: The problem with our family
court is that it does not have a proper process of
evidence taking; the process is rather subjective.
The fact that the court does not test evidence
means that people on either side can throw
anything on to the table and it is almost taken as
fact. From a judge’s point of view, it is really hard
to get proper evidence. We found that judges’
ability to get provable facts on which to make
decisions was a problem.

I think that the centres will work, although it will
take vigilance on our part as members of
Parliament to ensure that a consistent model is put
in place throughout Australia. Adoption of the best
management practices will mean that the
objectives that we are trying to achieve will be in
the best interests of the children. Although
different people’s objectives will be similar, there
should be some flexibility in the model so that we
can deal with individual cases. That is our overall
objective.

Mr Quick: More and more allegations of sexual
abuse were made, which in most cases were not
proven. That was another weapon that was used.
Mrs Irwin: My colleagues have covered the
issue fairly well, especially Kay Hull, who
mentioned the idea of a tribunal, which we raised
in our report—I know that the Justice 1 Committee
has probably read our report. Unfortunately, we
cannot envisage such a tribunal happening in
Australia, but I hope that we can work on that by
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I am hopeful and positive about the family
relationship centres; I, for one, intend to be very
much involved in the criteria that will be applied to
them. I am sorry that I am taking up so much time
and talking too much.

1904

stage process. It would useful for us to understand
what proportion of contact orders end up at stage
3 because that is, of course, the least successful
end of the system. How is that working?
Mrs Hull: I will answer the selfish question. The
inquiry was announced on 28 June, the first public
meeting was held on 17 August and the report
was handed down on 30 December. Parliament
was sitting during most of that time. The
committee worked above and beyond the call of
duty. We had less than four months.

Mr David Fawcett (Parliament of Australia
House of Representatives Standing Committee
on Family and Human Services): I have just
come to this videoconference from the first
meeting of a steering group that has been set up
by the Attorney-General to work with both the
Attorney-General’s
Department
and
family
community services to examine how the
arrangements are to be implemented, so that a
voice can be given to members of Parliament as
we work with departments to ensure that the three
following areas are emphasised. First, there is the
proactive part of our work, which can involve, for
example, high school kids working on
communication skills, and relates to pre-marriage
skills and communication in marriage before there
is any hint of a problem. Secondly, there are the
areas in which people have problems; they will
want either to resolve those problems or they will
want facilitation leading to separation. Thirdly,
there is the support phase; the emphasis is on
trying to keep relationships together as a priority.
That is the direction in which we are going, as Kay
Hull said. We will be working with departments to
ensure that the emphases on those three areas
are right.

There were 2,000 submissions and we held
approximately 32 public hearings. It was a
mammoth effort on the part of the committee,
especially as it went to every state and territory
right across Australia.
Mrs Irwin: At one time we were called the flyby-night committee. As an Opposition member, I
had reservations about the timeframe because, as
Kay Hull said, our number 1 concern was the
children. At one stage I wrote to the Prime Minister
to express my concern about the Child Support
Agency in Australia, although I know that your
committee is not considering that.
At one stage Alan Cadman had a whiteboard—
we should not talk about whiteboards—that was
just horrendous but, at the end of the day and with
hard work and late nights from all members of the
committee, I am proud to be able to say that I took
part in a fantastic report that was put together by
members from both sides of Parliament.

Mrs Irwin: Kay Hull covered the situation well.
Various inquiries have been carried out over a
number of months. We heard a number of things
in the submissions to our inquiry; for example,
people need more centres throughout Australia,
especially in regional and rural areas. I commend
the Government for its announcement in the
budget. We had heard that people were waiting for
up to three, four or five months before they could
get some form of counselling. They might
approach the court, where the judge would ask,
“Have you seen a counsellor or a mediator?” If
they had not, there would be another delay of
three months.

Mrs Hull: On contact enforcement, we find that
enforcement is the major issue that confronts
families in partnership breakdown. We have an
adversarial system—[Interruption.] I am sorry but
one of our pagers has just gone off for some
reason.
We have an adversarial system. Contact orders
are delivered under the Family Law Act 1975 by
the family court or the magistrates court. If one of
the partners then fails to comply with the order, we
have the costly process of dragging back to court
the person who is not complying, which is done at
the cost of the other partner. All that happens at
that point is that the judge or magistrate gives the
person a rap over the knuckles and sends them
away, telling them that they must comply. Of
course, they do not comply and they are dragged
back again. It is a very costly process and it is
generally why more than 291,000 of our children
see a parent less than once a year. That is a
major issue. Do you have a copy of our full report?

As Kay Hull said, the centres will act as a onestop shop. They represent a place for people to go
for assistance in the event of breakdown of their
family. Hopefully, with common sense, that is
where the parenting plan would come into effect.
Stewart Stevenson: Good afternoon; I am
Stewart Stevenson. I will ask a selfish question
first and then I will ask the real question. How
much time did your committee have to produce its
report? I ask because we often feel ourselves to
be under the cosh in respect of time. This is no
exception.

Stewart Stevenson: We have an internally
prepared summary, and we have links to the full
report.

The real question is about enforcement of
contact orders. We have read about your three-
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08:30
Mrs Hull: I ask because page 99 of the report
outlines how we think the families tribunal should
work on enforcement. The report also shows how,
even without such a tribunal, our Family Law Act
1975 should be being delivered through the family
law court system. There are sanctions and a range
of what I guess I should call punishments—
including imprisonment—that have been passed
by Parliament. We can imprison a person for not
providing contact with a non-resident parent and
for continually not complying with the law. The
situation is very difficult.

the parent who has been awarded contact does
not keep those contact arrangements and lets the
child down again.
I encourage members to look at pages 99 and
100 of our report, where they will see the outlines
of the breaches that we suggest.
Alan Cadman: I think that Stewart Stevenson’s
question was about supervised contact. We took
evidence from agencies that supply supervised
contact and found that it was a workable process.
We saw one couple who could not originally stand
to be in the same room as each other because
their anger and bitterness were so great. However,
we then witnessed that they were able to transfer
the child—a girl—and acknowledge each other.
There were still a lot of barriers between them,
and the bloke was so angry that he could have
been violent, which is why the court had ordered
supervised contact. That meant that he could
spend time with his daughter when otherwise he
would have had no contact. He was gradually
dealing with the issue, as was the mother, to the
point at which the child started to benefit.

Magistrates and judges do not like to order into
prison a mum or dad who is not complying with an
order because they do not think that that is in the
best interests of the children. It has been put to us
time and again that we need just one courageous
judge or magistrate to say, “You will go to prison
for denying your child the reasonable right to know
both its parents”, unless there are mitigating
circumstances such as domestic violence or
emotional, mental or sexual abuse. If there is good
reason why the relationship should not develop,
that is okay, but that is the case for only a small
percentage of the people from whom we heard.
According to a general rule of thumb and all things
being equal, it would take only one courageous
judge to stand up and imprison somebody for not
complying with an order and then, perhaps, things
might change, but I do not know.

Stewart
Stevenson:
I
have
a
wee
supplementary question. Is it your view that the
agreement between the parents at stage 1 of the
process is too often entered into on the basis that
one parent believes that they can disregard that
agreement because the sanctions are not really
severe enough later on?
Mrs Hull: That is not the case. The submissions
and evidence that we received during our inquiry
suggested that men in particular entered into
agreements because they were advised that, if a
case goes to court, the resident parent—usually,
but not always, the mother—will be awarded 80
per cent of the time, whereas the other parent will
be awarded 20 per cent. That equates to every
second weekend or one week of each school
holiday period in Australia. I believe that men enter
into agreements that they do not readily accept or
want because they are advised that an 80:20 bias
against the male is an unspoken rule of the family
law court. That is my clear understanding,
although the other members of the committee may
disagree with me.

Bronwyn Bishop: There is, of course, a
problem with putting people into jail for such
crimes, in that the sort of people who are already
in jail are not awfully nice and tend to give people
who are not of the criminal class a pretty rotten
time. Judges get nervous about sending to jail
people who might be raped or bashed, which is a
major problem. Perhaps we should look at ways in
which imprisonment could take place without
placing people in that peril.
Mrs Hull: That is a good example of the issues
that confront people in such situations. However,
we have listed cumulative breaches that could
lead to, for example, residency of the child being
handed over to the other parent. That could work
in a sincere and severe way against the resident
parent if they continued to deny properly
constituted court-awarded contact. It is as serious
for a parent to preclude another parent from
seeing their children under properly constituted
court contact orders as it is for a parent constantly
to evade visiting and taking responsibility for their
children. We believe that each of those examples
is an offence. After the order has been awarded by
a court that has considered all the evidence, if a
parent does everything possible to preclude the
other parent from contacting a child, that is an
offence against the child. However, it is as bad if
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Mrs Irwin: Kay Hull is correct. The men are
given the same advice by their solicitors. They are
told that if they do not enter into an agreement
they will get virtually nothing at the end of the day.
Mr Fawcett: It depends in part on how we
define agreement. Agreements work well for
couples or parents who still have some sort of
relationship. They have made a voluntary
agreement about time with the children, payment
of child support and so on. The greatest angst
occurs in situations in which there is a courtimposed order with which the custodial parent
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refuses to comply. That causes everything from
anger to depression and suicide on the part of the
non-custodial parent.

1908

the end of the day, no custodial parent or child
should be worse off financially.
Mrs Hull: Julia Irwin is right.

Mrs Hull: There is no doubt that the majority of
people from whom we took evidence wanted to
spend more time with their children but were
unable to access that time.

The Convener: It is helpful for us to know that.
We are not considering support issues, but we
cannot ignore them when we are considering postseparation agreements.

Bronwyn Bishop: It is fair to say, however, that
under our law, the more time that the noncustodial parent spends with the child, the less
money they must pay in child support. Some noncustodial parents seek an order for more time so
that they have to pay less.

Mrs Mary Mulligan (Linlithgow) (Lab): Good
afternoon. In their answers, our colleagues have
suggested that the court system is not necessarily
the most appropriate vehicle for resolving disputes
about contact, residence and so on. Will they say
a little more about the evidence that they received
during their inquiry that suggested that alternatives
to the court system in such circumstances should
be considered?

Mrs Hull: Conversely, some women or resident
parents will not agree to more time because they
will receive less money. It is a two-edged sword.
We have what is called the 109-nights syndrome.
The child support payment of a non-resident
parent who has their children with them for 109
nights is reduced. There is a financial barrier to
shared care, because it means that the resident
parent will receive less money. Bronwyn Bishop’s
observation is correct, but we must also be aware
of the other side of the coin.

Alan Cadman: We heard from a range of
people, from lawyers to families who have been
involved in such situations—you will find out what
they think about the courts.
Mrs Hull: Alan Cadman is right. We heard about
cases in which parents went through hundreds of
thousands of dollars and almost bankrupted
themselves through the court process and then sat
down and agreed with each other around the
table. Without exception, for the people who
appeared before us or put in submissions, the
court system created a heated, adversarial, meversus-him scenario.

Alan Cadman: We have recommended that
more pressure be put on couples to agree on a
parenting plan. Recognition of separation and the
benefits that flow from it should be held back for a
period to allow that to happen. That is not the case
at the moment.

The Family Law Act 1975 was amended in 1995
under the pathways project, which was intended to
provide outcomes with a far greater emphasis on
shared parenting. However, the statistics that were
provided to us by Professor Parkinson show that
shared care was awarded more often before 1995,
when the new family law court measures were put
in place. In other words, we got more shared care
orders out of the courts before the legislation that
was intended to deliver them was put in place. We
heard that time and time again, and the evidence
is clear. There are still many submissions on our
website that indicate that parents feel that they are
pawns in a game between legal advisers.

Mr Fawcett: We have also recommended that
the 109-day rule be changed or removed, as part
of the CSA review.
Mrs Irwin: We have not received a response
from the Government on that point. [Interruption.] I
am sorry about the beep—it may be telling us that
there is a division in the house or that we need to
go down to the chamber to make a speech.
The majority of custodial parents believed that
allowing a non-custodial parent to have more
nights, weekends or holidays with the children
would mean that they received less money. We
made some recommendations about the 109-night
rule, but the Government has not yet responded to
them.

Bronwyn Bishop: Another aspect to such
cases is the bitterness. Only 5 per cent of divorces
end up in court, so we are talking about only a
small percentage, but those that get to court are
bitter. Sometimes, people’s attitude is, “If you’re
going to destroy me, I’m going to ruin you
financially.” They will use all the delaying tactics
that court procedure affords. They will say that
they need witnesses, barristers or whatever, and
the costs escalate. That can be a deliberate ploy
by one litigant to ensure that the other litigant is
bled. It gets as awful as that.

Mr Fawcett: The Government has not yet
received the report from Professor Parkinson.
Mrs Hull: I understand that the Justice 1
Committee is not involved in child support and that
the bill that it is considering relates to family law.
Our inquiry related to two areas—family law and
the child support scheme. We will stick to the
issue of family law.
Mrs Irwin: However, there is crossover between
the two issues. That is the problem that we
experienced in Australia. You will agree that, at
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08:45
Mrs Hull: Once people get on to the merry-goround, they simply cannot get off because they are
so deeply in debt in the system. They are
convinced by their legal representatives, who say,
“You can’t get off now because we are going to
win the case. I will get you more.” One partner
might be quite happy to have 70:30, 60:40 or
50:50, but their legal adviser will say, “No, don’t
accept that. We can get you more.” People
become entrenched in the system and they cannot
get out. It is difficult for them to deal with the
system.

Mrs Mulligan: Thank you for that response.
One of my colleagues will consider grandparents
and extended families later, so I will not pursue
that at this stage.
On the answer to Mike Pringle’s question on
family relationship centres, I was interested in how
it is envisaged that they will develop. I was
particularly interested in a point raised by Mr
Fawcett on early education about relationships. It
has been said to us that it is easy to get into
marriage and much more complicated to get out of
it, and that we should give more information to
people about how to establish relationships so as
not to bring about their breakdown. Did you
receive much evidence on that matter? Do you
think that the family relationship centres will be
able to address it?

Frankly, the legal profession has taken away
parents’ rights to children after separation. The
legal profession becomes the voice, so the focus
becomes case law rather than the best interests of
the family and the question of how people are
going to raise their children in future. That is not
something that solicitors, judges and lawyers
should sit around tables and argue about. It is not
a legal issue. It is a social and community issue,
and it is a family issue. All things being equal,
parents should be sitting down and discussing this
with each other, rather than using case law from
the mouths of lawyers.

Mrs Hull: Yes, we received a lot of evidence on
that. The problem is that too few early intervention
services are available for people who are having
difficulties. The family relationship centres have
included early intervention services to try to keep
the reconciliation side of things. However, the
centres need to have a significant shop-front
presence; they cannot be in the back streets. We
have Anglicare, Centacare and others, but it is
difficult to find them. They need to be in people’s
psyche. We have Medicare offices in Australia,
which administer our family payments and family
assistance. Everyone knows that that is where you
go to get family assistance, administrative advice
and the Medicare health system. The same needs
to happen with family relationship centres.

Mrs Irwin: A number of my constituents here in
Australia have been through the family law court,
and some of them have lost their homes. It cost
one gentleman about 105,000 Australian dollars to
fight a case. He said “Our number 1 concern is the
children”, and that if he had not taken the advice of
his lawyer and had had the mechanism of a
mediator, he could have sat down and worked out
what he and his ex-partner were going to do about
maintenance, about how many nights a week he
was going to have the child and about schooling
and religion and so forth. We are hoping that the
parenting plan will work—we feel that in our heart
of hearts. The people who have e-mailed me and
those I have talked to in the wider community, not
only in my electorate in western Sydney but
throughout Australia, have confidence in it as well.

Alan Cadman: But they should not be run by
public servants.
Mrs Hull: I am not talking about public servants;
I am talking about visibility. The centres have to be
visible and not secreted away in some back street.
People have got to feel that when they walk into
the centres their reason for being there is known.
The centres need to be part and parcel of
everyday life.
Bronwyn Bishop: There is another side to the
comment that Mary Mulligan made about it being
easy to get into marriage and hard to get out. The
difficulties of getting out of marriage, the
complexity of the law and the fact that so many
people feel that they are wronged has meant that
about 25 per cent of children in this country are
born out of wedlock. People are not marrying but
they are still having children. They are, however,
having fewer children. The average for young
women is now down to 1.7 children. The average
age for men and women who marry has greatly
increased: people now wait until they are well into
their 30s. That gives rise to other complications.

Alan Cadman: Property is another matter.
When property is involved the court appears to be
the only avenue.
Mrs Louise Markus (Parliament of Australia
House of Representatives Standing Committee
on Family and Human Services): As well as the
financial cost to the parents, there is a cost to the
extended family. In many cases, the extended
family—grandparents, for example—lose their
homes and their investment for the future, such as
their superannuation. Families are put into a
situation in which they have to give everything,
and the only winners financially—winners is
probably not the right term—are the lawyers and
solicitors.


308

1910

The law is difficult for people and there is a lot of
anger. People can be divorced at will, but there
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are a lot of consequences when people say, “This
is not for me.” We have not looked at that side of
the equation very much.

1912

establish a right of contact. If the tribunal had been
put in place, it would have clearly identified that
grandparents and other significant people in
grandchildren’s lives had to be considered during
the parenting plan process. After the breakdown of
a partnership, if those significant people still
desired contact, and if the children desired it too,
the parenting plan would have had to take that into
account.

Mr Fawcett: Some of the stories that you will
have heard from colleagues are of couples saying,
“If I had only known about the emotional hurt and
the financial cost, I certainly wouldn’t have gone
down the legal path and perhaps I would’ve even
worked harder at the relationship.” I have had a lot
of feedback from people who just did not know
how much hurt would follow separation.

We also took into consideration cultural
differences in our communities. In our indigenous
community, the family has a wider aspect that
involves not just one carer or one set of
grandparents but a number of elders and
community carers. In Cairns in northern
Queensland, we saw a good model of how some
indigenous communities determine life after
separation for children who live in an environment
in which there is an extraordinarily extended family
that involves elders and other members of the
indigenous community.

Through
relationship
centres
and
the
programme that underpins them, we hope to get
the message out that the centres are there and
can provide information to give people skills so
that they do not end up in such situations in the
first place. They can do that proactively through a
range of measures. However, although centres will
offer some services, they will be more like referral
centres. They will refer people to other agencies
and organisations that can provide pre-marriage
counselling, marriage counselling, reconciliation
services or post-separation services.

Basically,
our
committee
believed—my
colleagues will confirm this—that grandparents
had ample opportunities to gain contact but that
those were not well known. The biggest problem is
that grandparents do not know that they can apply
to the courts during the assessment phase for
contact with their grandchildren. There needs to
be an education process to inform grandparents of
their rights.

Margaret Mitchell (Central Scotland) (Con):
Good afternoon. I notice that an important part of
the
standing
committee’s
inquiry
was
consideration of the child’s wider family. You have
recommended measures to try to involve the wider
family more fully, especially the grandparents.
Why did you decide not to recommend a right of
contact for grandparents, and how did you
overcome that by recommending other measures
such as raising awareness and involving the
grandparents earlier in mediation, in interventions
and in other ways of establishing contact?

Our report also indicated that the children should
be consulted on the issue because, in some
cases, children do not want to have meaningful
contact with their grandparents. We saw that when
we met young people and when, from behind a
two-way screen, we were able to witness young
children determining how they would like to spend
their time with mum and dad. That was an
interesting process for us.

Mrs Hull: If you pull chapter 5 of our report off
the website, you will see that it covers
grandparenting. Under the Family Law Act 1975,
grandparents have a right to apply for contact with
their grandchildren. I guess that they would have
to demonstrate that they had had significant
involvement with the children, but they have the
right to apply to the family court for time with the
children.

Looking at the entire package, we believe that
more education is needed so that grandparents
know of their rights under the Family Law Act
1975. We also believe that children should be well
and truly consulted about their contact with any
other significant person.

A lot of research and statistics was presented to
us on grandparenting—information on how many
times a year, and in how many families,
grandparents still had meaningful relationships
and contact with their grandchildren. However, we
have limited information on the impact on children
of not having contact with their grandparents postseparation. We have therefore suggested that
further research be done on grandparents and
children. That did not come out in our report but
we certainly discussed the involvement of
grandparents as we prepared the report.

Mrs Irwin: Kay Hull has covered the issue well,
but I urge the Justice 1 Committee to listen, as we
did, to the voices of the children without the
custodial or non-custodial parent around. That
really helped us. As Kay Hull said, as well as the
children of 15, 16 or 17 years of age who came
before our committee, we also observed young
children at play and we were able to take on what
their views and concerns were. That helped us to
come to a decision on many of our
recommendations.

Under the current law, the committee felt that
there was now capacity for grandparents to

We received a number of submissions from
grandparents and several grandparents spoke at
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our public hearings. Legal action can cost them a
lot of money—one family had to spend 75,000
Australian dollars. In that case, the grandparents
were devastated because they had previously
helped out by looking after the child three days a
week when mum and dad were at work.
Unfortunately, the grandparents had not then seen
the child for about nine months, so they wanted a
right of contact. In that situation, our tribunal would
have been fantastic, but I am sure that my
colleagues will agree that such contact should
come into the equation when the custodial parent
and non-custodial parent sit down to discuss the
parenting plan.

Mrs Hull: I believe that ultimately we will have
such a tribunal. The 65 relationship centres—our
one-stop shops—are the commencement of that
work and I believe that they will be successful.
They will start to do the lawyers out of business
and there will be a move towards tribunal-type
provision. That will be a big step and will represent
a move towards dismantling the family law court,
although I would be quite happy with that.
Bronwyn Bishop: It will not mean quite that.
Mrs Hull: Honestly—I have to say this. In the
long term, it would mean dismantling the family
law court because the courts would be left with
very limited functions; only property issues and
matters to do with proven entrenched conflict or
violence would go to the family law court for
determination. My view is that there will ultimately
be a tribunal and that the family law court will
become less and less important.

Bronwyn Bishop: Convener, I note that we are
getting close to 6 o’clock, when we might have a
division, but I think that we have yet to hear from
just one more member of your committee.
The Convener: That is right. Bruce McFee has
a question.

Bronwyn Bishop: There is a difficulty in that
respect because in our system tribunals may not
act judicially: they may not act as courts, because
that would be unconstitutional; they may have only
an administrative function. That difficulty is not
insuperable, but it is a problem.

Mr McFee: Briefly, what was the reason behind
the Australian Government’s decision not to go
ahead with the tribunal system? Has that decision
had an effect on the improvements to contact with
grandparents that were recommended in the
standing committee’s report?

Mrs Hull: I must explain that evidence from the
Government solicitor was to the contrary. That
evidence was that tribunals could operate using
enforcement orders, for example, and that they
could operate and sit on their own in such matters.
The only thing that such tribunals would be unable
to do would be to operate retrospectively in
respect of issues that had previously been
determined by the courts. In a de novo case, a
tribunal would—to all intents and purposes—be
able to act as a court. Contact orders and other
decisions that were made by a tribunal would be
every bit as enforceable as they would be had
they been made in a court of law. That evidence
from the Government solicitor was, however,
contested. My lovely friend Bronwyn Bishop is—as
two of the ladies on the Justice 1 Committee are—
ever the lawyer and is much more learned than I
am in the law. I just look for common sense.

Mrs Irwin: I am an Opposition member, so
perhaps someone else should answer that
question. Colleagues on my side of politics,
including the majority of my caucus, would have
liked the tribunal to have been set up, even if it
was only on a trial basis. I tend to blame the
lawyers who are in the Parliament. Say no more.
Bronwyn Bishop: I should say that I am a
lawyer, but I was in favour of the tribunal.
Mrs Hull: There are too many lawyers in here.
09:00
Mr Quick: Within our caucus, our shadow
Attorney-General was not on the same wavelength
as those of us who were involved in the committee
process. I guess that the tribunal would have been
a quantum leap, given that we had upset the
fathers, quite a few of the women, the family court
and the Child Support Agency. However, we think
that our report is wonderful. If we could institute
the tribunal, perhaps two or three years down the
track we would have a complete system that
worked in the best interests of the children and
which enabled members of the extended family,
such as grandparents, to be involved in bringing
up the children.

Bronwyn Bishop: I agree with that.
The Convener: I know that you have to.
Mrs Irwin: We hope that one day we will have a
trial of a tribunal in one of our states.
The Convener: The debate will certainly
continue.
Mrs Bishop, I know that you must leave soon for
a division, so I conclude by saying that we have
just begun our work and that we have a very short
time for it: we have only six weeks in which to
prepare for Parliament an early-stages report on
family law. That is but one part of what we will
examine. We will also examine the rights of

Mrs Irwin: Perhaps our colleagues might be
able to do that in Scotland, then we could make
speeches in the federal Parliament here in
Australia praising them for what they are achieving
and using them as an example.
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Mrs Irwin: You have our e-mail addresses, so
please e-mail us if you want to ask any further
questions or to speak to us individually. I thought
that our inquiry was somewhat fly-by-night, but
yours is also pretty rushed. We look forward to
reading
your
recommendations
to
your
Government.

cohabitants and unmarried fathers and ancient
Scots law, in respect of which we will consider
whether we should keep it or get rid of it. Praise is
due to you for the work that you have done; it is
clear that you have done an enormous job for
parents. We have learned so much from you
during the past hour and you have given us much
to think about.

We have a saying here in Australia: we will not
say goodbye, but hope that our paths will cross
again some time.

In tandem with the committee’s work, other
professionals—even lawyers—are working on
matters such as parenting agreements, which will
feed into the work that our Government is doing.
Unfortunately there has not been time for you to
ask us about what the Scottish Parliament is
doing, but we would, of course, be delighted to
return the favour if there is anything that you wish
to talk to us about in the future.

Bronwyn Bishop: Just for the sake of formality,
if there is no further business, I declare this public
meeting of our committee closed.
Mrs Hull: Feel free to contact us.
The Convener: We will.
I close the meeting.

I end by thanking standing committee members,
old and new. I also thank the technicians, Leon
Keenan and Phil Harding, and the committee
secretariat, James Catchpole and Trish Tyson, at
the
other
end
for
ensuring
that
the
videoconference went smoothly.

Meeting closed at 09:06.

Bronwyn Bishop: Thank you very much. We
hope that we have been useful. We have enjoyed
this experiment, and I echo your thanks to the
people who have put it together; it has worked
remarkably well. We wish you every success with
your inquiry. If you want us to follow up on
anything, we will be pleased to do it.
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17th Meeting, 2005 (Session 2), 25 May 2005, Written Evidence
SUBMISSION FROM PROFESSOR ERIC CLIVE
Introduction
I am grateful for this opportunity to submit comments on the Family Law (Scotland) Bill to the
Committee.
My interest in this subject is of long standing. I am the author of a book on The law of husband and
wife in Scotland which is now in its fourth edition. I taught family law for many years in the
University of Edinburgh. I was the Commissioner in charge of the project which led to the Scottish
Law Commission’s Report on Family Law (Scot Law Com No 135, 1992).
In general, I welcome the Bill. It does not go so far as the recommendations of the Scottish Law
Commission. It does not, for example, abolish nullity for impotence or judicial separation, both of
which have been rendered unnecessary and, arguably, inappropriate by legal and social
developments. The omissions are, in my view, regrettable but the Executive no doubt had its
reasons for them and the Bill as it stands is still a huge step forward in the modernisation and
reform of Scottish family law. I very much hope that the Committee will give it a positive Stage 1
report.
There are, however, some aspects of the Bill which, in my view, could be improved. I hope that the
following comments may be of some use to the Committee.
Marriage
Section 2 Void marriages.
The effect of section 2, taken along with the existing statute law, is that almost all the substantive
grounds on which a marriage is void will now be statutory. The two exceptions are (a) parties of
same sex and (b) one party already married. It seems odd that they are not included. There would
be something to be said for including statutory provision on all the grounds of nullity so that in any
eventual consolidation of the law on this topic there could be a complete statement.
In the new section 20A of the Marriage (Scotland) Act 1977 I do not see why the words “in relation
to a marriage solemnised in Scotland” should be included. If a party domiciled in Scotland is taken
abroad and forced into a marriage abroad that marriage should also, in my view, be void.
Phasing out of marriage by cohabitation with habit and repute
The first purpose of the Bill under the long title is “to amend the law in relation to marriage”. I would
like to submit that a useful, and long overdue, amendment would be to gradually phase out
marriage by cohabitation with habit and repute. That form of marriage gives rise to uncertainty. It is
important to remember that the marriage exists even before a court declarator is pronounced. So
this kind of marriage can threaten subsequent regular marriages because very often people who
are married by cohabitation with habit and repute do not think they need a divorce before marrying
another person. The only justification for this form of marriage is that it provides protection for some
cohabitants. However, changes in social habits mean that it is now usual for cohabiting couples not
to pretend that they have gone through a marriage ceremony. Such couples are not protected by
the doctrine. Only couples who claim to be married and acquire the repute of being married are
protected.
The Bill will introduce carefully considered and carefully regulated protection for all cohabitants. In
this situation it seems to me that there is no longer any justification for marriage by cohabitation
with habit and repute. Why should cohabitants who have pretended to be married get more
protection than cohabitants who have been open about the nature of their relationship?
Of course, accrued rights should be respected. So those who have already accumulated the
necessary cohabitation and repute when the Act comes into force should still be able to obtain a
declarator of marriage by cohabitation with habit and repute. This means that for many decades
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such declarators would still be possible. Gradually however this type of marriage would be phased
out.
Matrimonial interdicts and powers of arrest
Section 9
Powers of arrest
The law on the attachment of powers of arrest to interdicts is now complicated and confused. There
are provisions in the Matrimonial Homes (Family Protection) (Scotland) Act 1981, the Protection
from Abuse (Scotland) Act 2001, the Civil Partnerships Act 2004 and now further provisions in this
Bill for cohabitants. The provisions are basically similar but differ slightly in detail for no apparent
reason. This just makes things difficult for all concerned. There is no good reason for having all
these overlapping provisions. The Protection from Abuse (Scotland) Act 2001 (asp 14), which was
a Committee Bill, applies to all interdicts against abuse. Its provisions are enough. There is no
need for the overlapping, but more specific, provisions in the other Acts.
Divorce
Grounds
I support the proposed reforms. The break up of a marriage is always a matter of sadness and is
particularly regrettable where there are children. However, these things happen and when they do
happen there is no point in pushing the parties into an unnecessarily confrontational divorce
process which is likely to increase any bitterness and make things worse for the children. In my
view the proposed reforms will help to make the process of divorce less confrontational.
Section 14 Financial provision: valuation of matrimonial property
There is certainly a need to remedy the effects of the deplorable House of Lords decision in Wallis
v Wallis but this section does not set about it the right way. Wallis held that if a court was making
an order under section 8 of the Family Law (Scotland) Act 1985 for the transfer of property from
one spouse to the other on divorce the property had to be valued at “the relevant date” i.e. normally
at the date when the parties separated. This result is not required by the 1985 Act and it produces
most unfair results. It means that the potentially useful technique of a property transfer order often
cannot be used. It has to be dealt with. However, the way of dealing with it is not by amending
section 10 but by providing that when the court makes a property transfer order the property is to
be valued at current date value or as near to it as is practicable. The technique used in the
proposed new section 10(2B) could be adopted for fixing the appropriate date but the reform
should be related to property transfer orders only.
On the wider question of introducing a discretion to depart from the relevant date in the valuation of
matrimonial property generally I would, on balance, be against any change. In many cases the
parties want a firm basis for negotiation. They do not want to have to litigate. The relevant date
provides a firm basis. Any cut-off date could produce arbitrary results. If, for example, property
were to be valued at the date of divorce there would be cases where one party acquired an
increase in value the week after the divorce. There would be temptations in some cases to
manipulate the divorce proceedings to get a better date. It is reasonable to make the cut-off date
the date when the parties finally separated. After that they can be said to be economically on their
own. A discretion to depart from the relevant date would, in my view, introduce too much
uncertainty. Unfairness can be avoided to some extent by applying section 8(2)(b) (which allows
the court to vary an award downwards to take account of the payee’s actual resources at the time
when payment is due) or section 14(2)(j) (which allows the court to fix the date from which interest
on any amount awarded is to run).
Domicile of persons under 16
Section 16
Domicile of persons under 16
I entirely approve of the objective of having the same rules for all children whether born in marriage
or out of marriage. However, I think that the presumptions in subsection (3) are not all justified. It
seems to me, for example, that the fact that a child had a home many years ago with a parent who
is now deceased is not sufficient to raise a presumption that the child is most closely connected
with the country of that parent’s former domicile. Paragraphs (c), (e) and (f) should in my view be
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omitted and paragraph (d) should be reframed to focus on the case where the child currently has a
home with the surviving parent. This would enable the drafting of this section to be greatly
simplified. Indeed it would not be necessary to use the device of presumptions, which does not
seem entirely appropriate. It could be provided that in certain cases where the child had a home
with a parent the child’s domicile followed that of the parent. In all other cases the child’s domicile
would be in the country with which the child was most closely connected. In short, the objective of
this section is good, but the details and the technique could usefully be reconsidered.
Abolition of status of illegitimacy
It is a matter of the utmost regret that the Bill does not abolish the status of illegitimacy entirely. It is
manifestly unjust and indefensible to regard some people, throughout their lives, as less
“legitimate” than others merely because of decisions by their parents over which they had no
control. The Scottish Law Commission recommended the abolition of the status of illegitimacy (with
a saving for pre-commencement references in statutes etc and for titles of honour and coats of
arms). Apart from those areas, and the rules on domicile which are being changed by the Bill, there
are now no legal consequences of illegitimacy. For many years now, for example, the succession
rights have been exactly the same. Paternal responsibilities and rights depend to some extent on
whether the father was married to the mother, but not on the status of the child. It is, in my view,
scandalous to preserve this empty and discriminatory status in Scottish family law. I sincerely hope
that the Committee will recommend that the status of illegitimacy should be abolished by the
present Bill or, if that is not possible, at the earliest opportunity.
Unmarried fathers
I support the proposals in the Bill. There are good arguments for going further, as recommended by
the Scottish Law Commission, but I can understand why the Bill proceeds cautiously. The
proposals seem to me to be an acceptable compromise between the views of those who would
extend parental rights and responsibilities to all fathers and the views of others who are
apprehensive about the effect this might have, or might be perceived to have, on single mothers.
Cohabitation: new rights
I support the broad thrust of the proposals in the Bill. It seems fair and reasonable to try to remedy
the injustices and economic imbalances which can result from cohabitation. It is unrealistic to argue
that cohabitants can make their own arrangements by contracts and wills and so on. Many,
including the most vulnerable, will simply not do so. It seems unconvincing to argue that respect for
marriage will in any way be undermined by providing more justice for cohabitants.
Section 18
Meaning of cohabitant
In subsection (4) the words “of whom they are the parents” seem too narrow. Why should the court
not also have regard to the fact that cohabitants have been looking after a child of one of them, or
neither of them, in a family situation? This factor will not be decisive. It is only “have regard to” but
would seem to be potentially relevant.
Section 20
Rights in certain money and property
Subsection (3) seems dubious. There is no such provision in the equivalent rule for spouses and it
is difficult to see why it is necessary here.
Section 21
Financial provision where cohabitation ends otherwise than by death
I support the broad objective. However, the drafting of subsection (2) could be improved. For
example, “the matters mentioned in subsection (3)” would seem to be relevant only to subsection
(2)(a). The reference to “a child of the cohabitants” seems too narrow. What about a child they
have treated as theirs? There is no provision as to jurisdiction. The equivalent provision in the
Scottish Law Commission’s draft Bill (clause 36(4)) provided that a court would have jurisdiction if,
on the assumption that the parties were married to each other, it would have jurisdiction to
entertain an action of divorce between them.
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Section 22
Application to court by survivor for provision on intestacy
Again, I support the broad objective and the idea of a discretionary provision. The prevalence of
cohabitation means that there are likely to be many cases where on a person’s death the person
with the strongest “moral” claim to inherit at least some of the estate will be a cohabitant of many
years. It is not an answer to say that people can make wills. They often do not.
There is no real logic in succession law. It is a matter of what seems to the public at any particular
time to be an acceptable disposal of a deceased person’s estate. Scottish research referred to in
the Scottish Law Commission’s report on family law37 found that 73% of respondents supported the
idea of giving a surviving cohabitant a right to some part of the deceased partner’s estate in spite of
omission from his or her will. This research was published in 1981, since when cohabitation has
become increasingly accepted.
Why is section 22 limited to intestacy and to the intestate estate? This means that a cohabitant of
40 years standing could be disinherited by a 45 year old will, long forgotten about by the deceased,
in favour of the deceased’s then favourite charity. Why not allow the court to take all the relevant
factors into account in the exercise of its discretion. What is the justification for the limit in
subsection (4)? The equivalent provision in the Scottish Law Commission’s report did not have
these limitations. On the other hand it did make the test to be applied by the court more clear38 and
it did have a more extensive (and non-exhaustive) list of relevant factors. It dealt with the problem
that a couple might not have been cohabiting “immediately” before the death if the deceased was,
for example, in hospital immediately before the death.39 It also had a provision designed to protect
executors.40 In all these respects the provisions in clause 37 of the Scottish Law Commission’s
draft Bill seem to me to be preferable to what is in section 22.
Cohabitation: domestic interdicts
I support the provisions in general but the new 18A (4) seems too wide. It says that if the tenancy
of a family home is transferred from a pursuer to a defender … by agreement or under any
enactment, the home shall, on such transfer, cease to be a family home. Why should this always
be the case? The parties might have a perfectly good reason for transferring a tenancy from one to
the other by agreement while still living amicably together.
Also, for the reasons given above, the new 18B, 18C, 8D and 18E on powers of arrest should in my
view be deleted. This can be left to be covered by the Protection from Abuse (Scotland) Act 2001.
Amendments to the Civil Partnership Act
A general point is that there should be consistency with the provisions for spouses.
The general state of family law in Scotland
There are now many statutes on family law topics. They have all been necessary or desirable in
order to give Scotland a modern family law in tune with the needs of the times and human rights
requirements. This Bill will, I hope, result in further useful reforms. However, the structure of the law
would be much improved, and it would be much easier for people to use and understand, if the
legislation were to be consolidated into one statute. The opportunity could be taken to reduce
37

Scot Law Com No 135, 1992 para 16.27.
An order could be made if “the disposition of the deceased’s estate (whether under a will or on
intestacy) is not such as to make such financial provision for the applicant as it would be
reasonable to expect the applicant to receive having regard to all the circumstances of the case,
including in particular the following matters …”
39
Clause 37(2) provided that any temporary absence of the cohabitants from each other was to be
disregarded as was “any absence of them from each other, whether temporary or not, by reason
only of the fact that either of them was, or both of them were, undergoing medical or other
treatment as an in-patient in a hospital or similar institution”.
40
Clause 37(4) provided that the executor was not to be liable for having distributed any part of the
deceased’s estate after the end of the 6 months period allowed for applications on the ground that
the executor ought to have taken into account the possibility that the court might allow a late
application.
38
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overlapping provisions and remove minor drafting inconsistencies and anomalies. I would urge the
Committee, if this is within its remit, to recommend that consideration should be given to a
consolidation of the family law statutes.
Professor Eric Clive
5 April 2005
SUBMISSION FROM PROFESSOR PAUL BEAUMONT
I have asked Louise Miller of the Scottish Executive Justice Department about the background to
the legislative proposal. She said that sections 16 and 27-30 of the Bill seek to implement
outstanding recommendations of the SLC Report on Family Law (No135; 1992).
Therefore you and the committee should read the relevant pages of the SLC Report (pp.105-114
and 132-133). In relation to ss.28-30 there appears to be one substantive change in the Bill from
that which is proposed in the SLC Report and that is the failure to codify the public policy exception
in relation to choice of law rules on validity of marriages. This was recommended in clause 31(3) of
the SLC's proposed Bill (page 184-5 of their Report). However it does not appear in the Family
Law (Scotland) Bill. Has the Scottish Executive given an explanation for this change?
On section 28 the Committee might link to consider whether in codifying existing common law rules
on choice of law on validity of marriages it would not be wise to also codify the common law
exception of public policy.
The Committee might want to begin by asking the more fundamental question: why legislate at all
on these private international law questions when they are already reasonably clear in the common
law and the common law allows for more flexible judicial development where necessary? A further
question is why legislate in Scotland now when some of these issues may well be part of an
attempt to harmonise the laws at European Union level, at least in relation to matrimonial property?
Another policy issue is whether we should continue to give priority to our recognition of divorce and
nullity rules over our choice of law rules on capacity to marry as is suggested by the Scottish Law
Commission and by section 28(2) of the Bill. Thus if we think that a person has been divorced
validly by virtue of our recognition rules we will regard that person as free to marry even if under
the law of that person's domicile he or she is still married because under that law the divorce is not
recognised. This is the limping marriage problem.
On section 29 concerning matrimonial property the Committee might like to consider whether it is
wise to perpetuate different choice of law rules for moveable and immoveable matrimonial property.
This is not the solution arrived at by the Hague Conference on Private International Law in its 1978
Convention on Matrimonial Property Regimes. The reform here should at least bear in mind
possible reforms in the EU which are unlikely to favour such a rule of scission in the context of
succession and, perhaps thereafter, on matrimonial property.
On section 30 concerning choice of law in aliment the committee might like to consider whether
now is a good time to legislate on our lex fori rule given that the EU Commission will shortly be
making proposals on this matter which favour the law of the creditor's habitual residence. The UK
is likely to be opposed to this outcome and will have to consider whether or not to opt in when a
proposal is made. The matter is also currently the subject of discussion in the Hague Conference
on Private International Law. The UK has argued there for a lex fori approach but may be willing to
see a departure from it in a few small cases. This further raises doubts as to the wisdom of
legislating at the present time.
I hope the above is of some help to the committee.
Professor Paul Beaumont
University of Aberdeen
4 May 2005
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND
Introduction and General Comments
The Family Law Sub-Committee of the Law Society of Scotland has considered the Family Law
(Scotland) Bill. The Sub-Committee welcomes many aspects of the bill which bring clarity to this
area of the law. The Sub-Committee also has comments to make on several sections and may
propose amendments at Stage 2 of the bill.
Specific Comments
Section 1 – Marriage to parent of former spouse: removal of special requirements.
The Sub-Committee has no comments to make.
Section 2 – Void Marriages
The Sub-Committee is unsure of the reasoning as to why the grounds on which a marriage is void
in terms of new section 20A relate only to “a marriage solemnised in Scotland”. In the SubCommittee’s view, the grounds for rendering a marriage void on the basis of consent given under
duress or error, or failure to understand the nature of marriage or consenting to the marriage,
should apply irrespective of where the marriage is solemnised.
The Sub-Committee also notes that the provisions of new section 20A(2) which states “This
subsection applies if at the time of the marriage ceremony a party to the marriage who was capable
of consenting to the marriage gave consent but did so by reason only of duress or error” do not
apply mutatis mutandis to civil partnerships under the Civil Partnership Act 2004. The SubCommittee questions this and is of the view that an appropriate amendment should be inserted in
Schedule 1 to the bill.
Section 3 – Extension of jurisdiction of sheriff
Section 3 provides that actions for declarator of marriage or nullity of marriage are competent not
only in the Court of Session, but also in the Sheriff Courts with the exception of those cases where
an action is raised after the death of both parties. In such cases, actions would continue to be
raised only in the Court of Session. The Sub-Committee questions the need for the exception as
there seems no good reason to limit such actions to the Court of Session and is of the view that
this provision should be deleted.
Section 4 – Occupancy rights: duration
Section 4 introduces a time bar to the right of a non-entitled spouse to live in the matrimonial home
where there has been no cohabitation between the married couple for two years during which the
non-entitled spouse has not occupied the matrimonial home, the non-entitled spouse will cease to
have occupancy rights.
The Sub-Committee is of the view that the introduction of a two-year period for limitation of the
occupancy right is appropriate given the other changes in the bill.
Section 5 – Occupancy rights: dealings with third parties
The Sub-Committee has no comments to make.
Section 6 – Occupancy rights: proposed dealings with third parties
The Sub-Committee has no comments to make.
Section 7 – Amendment of definition of “matrimonial home”
The Sub-Committee notes that the section and the explanatory note differ inasmuch as the
explanatory note states that “This amendment provides that where the tenancy of a matrimonial
home has been transferred from one spouse to the other with the intention that it is to be the other
spouse’s separate residence it shall no longer be regarded as the matrimonial home.” It is noted
that this reference to intention in respect of the transfer is not reflected in the section in the bill.
Accordingly, the provisions of new section 22(2) are unduly wide and should be amended to reflect
the intention behind the transfer.
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Section 8 – Matrimonial interdicts
The Sub-Committee notes the reforms to the law relating to matrimonial interdicts which contains
the analogous provisions in respect of civil partnerships. In particular, the Sub-Committee notes
section 8(2)(b)(iv) which states “any school attended by a child in the permanent or temporary care
of the applicant spouse” and the analogous provision in Schedule 1, paragraph 6(a)(b)(iv) which
states “any school attended by a child of the family or a child in the care of the applicant civil
partner”. The Sub-Committee prefers the wording in section 3 regarding the unqualified nature of
“care” to that in Schedule 1 and recommends that the provision in Schedule 1 should be amended
accordingly.
Section 9 – Powers of arrest
The Sub-Committee notes that section 9 amends the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 so that power of arrest attached to an Interdict will no longer automatically fall
on the termination of a marriage, but instead will fall after a period of three years has elapsed since
the application for power of arrest has been granted. The Sub-Committee notes that the Protection
from Abuse (Scotland) Act 2001 is the principal piece of legislation containing powers of arrest and
is most widely used.
It is submitted that the current Family Law (Scotland) Bill presents an opportunity to rationalise and
simplify the law on the attachment of powers of arrest to interdicts against abuse.
The Protection from Abuse (Scotland) Act 2001 adopted a functional approach to the attachment of
powers of arrest to interdicts against abuse rather than an approach giving remedies according to a
person’s status or relationship with the abuser. The basic idea of the Protection from Abuse
(Scotland) Act 2001 is expressed in section 1(1)—
“A person who is applying for, or who has obtained, an interdict for the purpose of protection
against abuse may apply to the court for a power of arrest to be attached to the interdict under this
Act.”
The rest of the Act regulates the granting, duration, extension and recall of powers of arrest;
notification to the police; powers and duties of the police; and the powers of a sheriff to impose a
limited period of detention if there appears to be a substantial risk of abuse or further abuse in
breach of the interdict.
Powers of arrest under the 2001 Act may be attached to any interdict against abuse, even one
obtained against someone who is not a family member.
There was a theoretical opportunity at the time of the Protection from Abuse (Scotland) bill to
repeal the existing provisions on powers of arrest in the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 but the bill was not the most appropriate vehicle for structural reform of an
area of law known to be under active consideration by the Scottish Executive. The 2001 Act made
minor amendments to the Matrimonial Homes (Family Protection) (Scotland) Act 1981 so as to
prevent duplication of powers of arrest under the two pieces of legislation. Since then the position
has become even more complicated with the enactment of the Civil Partnership Act 2004 which
also contains provisions on powers of arrest. The introduction in the current Family Law (Scotland)
bill of yet more provisions on powers of arrest in relation to domestic interdicts for cohabitants
makes the position still worse.
The result is that there are different sets of provisions governing the attachment of powers of
arrest. This is not only confusing for practitioners, but for those who may need this protection and is
contrary to the functional approach adopted in the Protection from Abuse (Scotland) Act 2001.
Amending the Law
Section 9 of the Family Law (Scotland) bill (Powers of arrest) should be deleted and a section
repealing the provisions on powers of arrest in sections 15 to 17 of the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 and the corresponding provisions in sections 114 to 116 of the Civil
Partnerships Act 2004 should be inserted. The bill should also repeal section 1(2)(b) and section 6
of the Protection from Abuse (Scotland) Act 2001, which are the provisions designed to prevent
duplication of powers of arrest.
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Consequential amendments to the Family Law (Scotland) bill would include
(a) the deletion of the new sections 18C, 18D and 18E of the 1981 Act inserted by section 24 of the
Bill (which relate to the attachment of powers of arrest to domestic interdicts for cohabitants);
(b) the deletion of paragraph 7 of Schedule 1 to the Bill (which amends section 114 of the Civil
Partnership Act 2004); and
(c) the deletion of paragraph 4 of Schedule 2 to the Family Law (Scotland) Bill (which amends
section 115 of the Civil Partnership Act 2004).
This would be a simplification of the law in this area and make the provisions more user-friendly.
There are minor differences between the provisions in the 1981 Act and the provisions in the 2001
41
Act. These minor differences are a source of potential confusion and error. As the 2001 Act
represents the more recent considered opinion of the Scottish Parliament. Its provisions are
therefore to be preferred where there is a difference. If, in the light of experience or further
consideration, any changes are thought necessary they should be made by amendment of that Act.
However, it is neither necessary nor desirable to have overlapping and slightly different provisions
on powers of arrest in four different pieces of legislation.
One difference between the 1981 Act and the 2001 Act relates to the court’s duty to attach a power
of arrest.
Under the Matrimonial Homes (Family Protection) (Scotland) Act 1981 the court must, on the
application of the pursuer, attach a power of arrest to a matrimonial interdict which is ancillary to an
exclusion order or interim exclusion order. The court must do this even if it considers that the
attachment of a power of arrest is unnecessary, or even undesirable, in the circumstances. In other
cases under the 1981 Act the court must attach a power of arrest to a matrimonial interdict where
the non-applicant spouse has had the opportunity of being heard by or represented before the
court “unless it appears to the court that in all the circumstances of the case such a power is
42
unnecessary.” The reason for this pro-attachment policy in the 1981 Act was a fear that the courts
might be reluctant to use their new powers.43 Now that the Act has been in operation for over
twenty years it may be doubted whether the original reasons for the approach adopted in the 1981
Act still apply. The courts are now well used to interdicts against abuse and to attaching powers of
arrest to them. There is no reason to suppose that they would be reluctant to use their powers.
Under the 2001 Act the court must attach a power of arrest, on the application of a person who
has, or who is applying for, an interdict for the purpose of protection against abuse, - if the court is
satisfied that the interdicted person has been given an opportunity to be heard by, or represented
before, the court and that “attaching the power of arrest is necessary to protect the applicant from a
risk of abuse in breach of the interdict”.
“Abuse” is widely defined in section 7 of the 2001 Act to include “violence, harassment, threatening
conduct, and any other conduct giving rise, or likely to give rise, to physical or mental injury, fear,
alarm or distress”. “Conduct” is defined as including “(a) speech; and (b) presence in a specified
place or area”. It will be noted that no adjective is attached to “fear, alarm or distress”. It need not
be substantial or significant. “Interdict” is defined as including “interim interdict”.
In theory the 1981 Act provisions are wider than the 2001 provisions in that a power of arrest can
(and sometimes must) be attached to a matrimonial interdict even if it is not designed to prevent
abuse in the wide sense just mentioned. However, there are probably not many such interdicts,
41

The provisions in the 2004 Act and in section 18C to 18E of the current Bill mirror the provisions
of the 1981 Act and need not be separately considered. In effect there are two models: the 1981
model and the 2001 model.
42
1981 Act s.15(1).
43
See the Scottish Law Commission’s Report on Occupancy Rights in the Matrimonial Home and
Domestic Violence (Scott Law Com No 60) 1980 paras 4.35, 4.38.
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given the width of the definition of abuse, and it may be doubted whether the attachment of a
power of arrest is justified if there is no likelihood at all of any fear, alarm or distress, however
slight. The conferring of a power of arrest in civil proceedings is a serious matter, with human rights
implications and effects on police resources. The approach in the 2001 Act seems to be more
tailored to the rationale of powers of arrest. If, however, it is thought that the criterion in the 2001
Act needs to be changed or is not suitable for all cases then appropriate changes should be made
in the 2001 Act.
The provisions in the 2001 Act on the duration, extension and recall of powers of arrest are more
carefully thought out and complete than the corresponding provisions in the 1981 Act. They provide
more clearly, for example, for the duration of powers of arrest to be extended where necessary.
The same applies to the provisions on notification to the police and on the powers and duties of the
police: the 2001 Act contains more carefully worked out provisions, which pay more regard to
human rights requirements. The provisions in the 2001 Act on bringing the arrested person before
a court are more streamlined than the corresponding provisions in the 1981 Act. They also provide
in a more clear and practicable way for what the procurator fiscal must do if the arrested person is
brought before the court. However, only one set of provisions on such matters is needed. If the
2001 Act provisions need to be changed they should be changed in that Act.
Section 10 – Divorce: reduction in separation periods
The Sub-Committee has no comments to make as this is a policy matter.
Section 11 – Irretrievable breakdown of marriage: desertion to longer to be ground
The Sub-Committee has no comments to make.
Section 12 – Non-cohabitation without consent: removal of bar to divorce
The Sub-Committee has no comments to make.
Section 13 – Collusion no longer to be bar to divorce
The Sub-Committee has no comments to make.
Section 14 – Financial provision: valuation of matrimonial property
The Sub-Committee notes that this provision is intended to resolve the issues which arose out of
the case of Wallis v. Wallis (1991 SCLR 192). The Sub-Committee debated this matter at some
length and came to the view that the Wallis case relates only to property transfer orders and
therefore, the solution to the problems created by the decision do not lie in an adjustment to section
10 of the Family Law (Scotland) Act 1985, but rather in an amendment to section 8 which is where
the provisions on property transfer orders are.
Accordingly, the Sub-Committee recommends the following amendment:Section 14, page 5, line 28 – leave out section 14 and insert
< 14 Financial provision: property transfer orders
(1) After section 8A of the Family Law (Scotland) Act 1985 (c.37) there shall be inserted - Property
transfer orders: valuation of property (1) Where the court makes an order for the transfer of
property under section 8(1)(a) the value to be given to the property for the purposes of deciding
whether section 8(2) is complied with is the value as at whichever of the dates mentioned in
subsection (2) the court considers most appropriate.
(2)Those dates are:
(a)
the date on which the court makes the order;
(b)
a date agreed by the parties to the marriage or in exceptional circumstances such other
date as the court may determine.>
The Sub-Committee considers that whether there should be any amendment to section 10 to allow
valuation of property for the purposes of section 9 at a date other than the relevant date is a distinct
question on which there are conflicting arguments. In the view of the Sub-Committee, this
becomes less important if the five -year separation period is reduced to a two year period.
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The Sub-Committee is of the view that these provisions should be replicated in the Civil
Partnership Act 2004 amendments contained in Schedule 1.
Section 15 – Financial provision: incidental orders
The Sub-Committee agrees with the terms of section 15, subject to the following amendment:Section 15, page 6, line 12 –
after third <the insert carry Deputy Clerk of Session or where applicable the>
In the Sub-Committee’s view, it would be appropriate for the Deputy Clerk of Session in cases
raised in the Court of Session to be empowered to execute Deeds in respect of moveable property
where the execution by the granter has been dispensed with by an Order from a Judge of the Court
of Session.
Section 16 – Domicile of persons under 16
This section is intended to get rid of the distinction currently drawn between the domicile of
legitimate children (who normally take the domicile of the father) and illegitimate children (who take
the domicile of the mother). The Sub-Committee supports that objective and also supports the rule
in subsection (1) that a person under the age of 16 is domiciled in the country with which he or she
has for the time being the closest connection. The Sub-Committee has doubts, however, about the
presumptions in subsections (3)(c)(e) and (f). These presume a child to be most closely connected
with a country merely because, perhaps many years before, the child had a home with a parent
who is now dead but who was at some unspecified time domiciled in that country. The SubCommittee questions whether this is justified even as a presumption.
Take the example of a girl aged 14 who has lived in Scotland all her life. For the first two years of
her life she lived with her mother who, although working in Scotland, was domiciled in New
Zealand. Then on the death of her mother in a car crash she lived with her paternal grandparents in
Scotland. She has lived with them ever since. Her father is (probably) domiciled in Scotland but
now works abroad. The girl has never lived with him. She has never been to New Zealand. The
effect of subsection (3)(c) is that the girl would be presumed to be more closely connected with
New Zealand than with any other country.
Subsection (3)(e) and (f) could produce similar artificial results.
The Sub-Committee recommends the deletion of subsections (3)(c)(e) and (f).
The Sub-Committee also considers that subsection (3)(d) should be confined to the case where the
child currently has a home with the surviving parent. The effect of the paragraph as drafted is that a
child is presumed to have the domicile of a parent with whom the child may have lived for only a
brief period many years ago.
Finally, the Sub-Committee questions whether the remaining “presumptions” ought really to be
expressed as rules. The intention is presumably to give children living in family with a parent or
parents the same domicile as the parent or parents. However, expressing the rules as rebuttable
presumptions means that a six year old child living in France with two parents who are domiciled in
Scotland would not necessarily have a Scottish domicile. It might be proved that the child had only
paid short visits to Scotland, went to school in France and was most closely connected in fact to
France. The parents would then have a Scottish domicile and the child a French domicile. This is
probably not the result the section is intended to produce. The Sub-Committee therefore suggests
that section 16 should set out rules rather than rebuttable presumptions.
It is recommended that section 16 be replaced by the following
<(1) A person who is under 16 years of age is domiciled in the country indicated by the rules in
subsection (2) or, if those rules do not apply, in the country with which the person has for the time
being the closest connection.
(2) The rules are—
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(a) that if the person has a home with both parents and the parents are domiciled in the same
country, the person is domiciled in the country in which the parents are domiciled;
(b) that if the person has a home with one parent only, the person is domiciled in the country in
which that parent is domiciled.>
In cases not covered by subsection (2), including the case where the child lives with both parents
but they have different domiciles, the child would be domiciled in the country with which he or she
had for the time being the closest connection.
Section 17 – Parental responsibilities and parental rights of unmarried fathers
Subsections (2) and (3) amend the Children (Scotland) Act 1995. The amendment in subsection
(2)(b) gives parental responsibilities and parental rights to unmarried fathers who, in the future,
register the birth of their child jointly with the mother.
The Sub-Committee agrees with the terms of section 17.
Section 18 – Meaning of “cohabitant” in sections 29 to 22
The Sub-Committee notes the meaning of “cohabitant” and questions whether the terms of section
18 should be reflected in the Civil Partnership Act 2004 amendments contained in Schedule 1.
The Sub-Committee has considered the terms of section 18(4)(b) and questions the issue of the
Court having regard to “the extent, if any, to which one cohabitant if financially dependent on the
other”. The Sub-Committee questions whether this means that financial inter-dependence was not
something which the Court should have regard to and would propose the following amendment:Section 18, page 8, line 27, leave out <one> and insert <either>
In respect of section 18(4)(c) the Sub-Committee would propose the following amendments:Section 18, page 8, line 18 – leave out subsection (2) and insert <A person falls within this
subsection if the person is (or was) living with another person as if they were husband and wife or,
as the case may be, as if they were civil partners.>
Section 18, page 8, line 20 – leave out subsection (3).
Section 19 – Rights in certain household goods
The Sub-Committee notes that this section does not quite replicate section 25 of the Family Law
(Scotland) Act 1985. There are two differences. Firstly, it does not cover goods purchased or
acquired “in prospect of” the cohabitation as well as “during the period of the cohabitation”.
Household goods for spouses include both. It may perhaps be less common for parties to acquire
goods in contemplation of setting up home together than for them to do so in contemplation of
marriage, but it will not be unknown and I see no reason to exclude, for example, a double bed
purchased by one of a couple to allow the other to move in. Secondly, an equivalent of s. 25(2) is
omitted: proof that one of the couple paid for the household goods is not sufficient to overturn the
presumption. Is the intention really to make the presumption easier to overturn for cohabitants than
for spouses?
Section 20 – Rights in certain money and property
The Sub-Committee would propose the following amendment:Section 20, page 9, line 13 – leave out subsection (3).
Section 20 deals with savings from a housekeeping allowance made by one cohabitant to the
other. The normal rule under the section is that such savings and property acquired out of them are
treated as belonging to the cohabitants in equal shares. However subsection (3) contains an
exception for property consisting of a residence used by the cohabitants as their sole or main
residence. The Sub-Committee accordingly proposes the deletion of subsection (3).
Subsection (3) has no counterpart in section 26 of the Family Law (Scotland) Act 1985 which is the
equivalent provision for spouses. It does not seem to be needed in most cases as the ownership of
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a house would depend on the terms of the title. If the subsection did apply (e.g. to a caravan) it
would seem to produce the wrong result.
Take the example of a male cohabitant who gave the female cohabitant a housekeeping allowance
and she saved enough from the housekeeping allowance to put down a deposit on a caravan for
them to live in. The effect of subsection (3) is that the caravan will belong to the man if he can
successfully argue that the woman was acting as his agent, or to the woman if she can
successfully argue that she was not. The man might rely on cases such as Preston v Preston 1950
SC 253 which held that savings from a wife’s housekeeping allowance belonged to the husband
because the wife was simply acting as his agent.
Either result seems less equitable than the result which would follow from applying the normal rule
in section 20 and treating the caravan as belonging to both in equal shares. This is what would
happen in the case of spouses and it is not clear to the Sub-Committee why a different rule is
needed in the case of cohabitants.
A special rule on savings from housekeeping allowances might seem rather old-fashioned
nowadays but if one is needed for spouses it is hard to see why there should be a different rule for
cohabitants.
Section 21 – Financial provision where cohabitation ends otherwise than by death
The Sub-Committee is concerned that section 21 is unclear. In particular, the Sub-Committee
notes that the presumed aim is to provide cohabitants with a similar right to that provided to
spouses and civil partners by sections 8 – 14 of the 1985 Act. Section 9 of the 1985 Act provides
five justifications for making an order for financial provision – two of these justifications are
extended to cohabitants in section 21(2)(a) and (b). The current section confuses the order to be
made with the ground for making it. The section could be improved by the following amendmentsSection 21, page 9, line 20
subsection (3)>

-

leave out <after having regard to the matters mentioned in

Section 21, page 9, line 20 - after <(a)> insert <after having regard to the matters mentioned in
subsection (3)>
Section 21, page 9, line 20 - leave out <(the “defender”)>
Section 21, page 9, line 22 - after <order> insert <or interim order>
Section 21, page 9, line 22 - leave out <defenders> and insert <the other cohabitant>
Section 21, page 9, line 22
periodical payments)>

-

after <amount> insert <(whether by way of a capital sum or

In respect of sections 21(3) and 21(6), the limitation to “a child of the cohabitants” is unjustified
(clause 21(6)). Even if the child is genetically related to only one of the couple, both might have
alimentary obligations under s. 1 of the 1985 Act (by “accepting the child” as a child of the family).
It might well be a policy decision that when a couple separate, the child should have an alimentary
claim but the genetic parent should be able to claim a continued share in the cost of bringing up the
child only if the other is also a genetic parent. But if so, that policy should be the same with
spouses (and indeed civil partners): in fact the policy for spouses/civil partners is different since the
definition of “child of the marriage” in the 1985 Act includes “child accepted as one of the family” (s
27). The best solution is to extend the spouse/civil partner rule to cohabitants. The limitation in the
clause to children of both cohabitants only makes sense in any case if the child always goes with
the genetic parent on separation. This might well be the most common scenario, but it will not be
invariable. On the present drafting, if a child who is genetically related to only one continues to
reside with the other, that other would not be able to make a claim for shared costs of upbringing
against the genetic parent.
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Section 22 – Application to court by survivor for provision on intestacy
This section applies only if the deceased died intestate, but this means only that some, possibly
small, part of the estate was not disposed of by will. However the surviving cohabitant can be
awarded a share only in the part of the estate which is in fact intestate, and even then only in what
is left after debts, the satisfaction of a spouse's prior rights and the legal rights of any children and
spouse.
Under s.22(4) the maximum which could be awarded to a surviving cohabitant would be the value
of the prior and legal rights which would have been available to a surviving spouse. It would be
unlikely that this maximum could be reached if there is in fact a surviving spouse. It is noted that
the cohabitant could not also be awarded the free estate which a spouse would receive under
section 2(1)(e) of the Succession Act. Any such balance would apparently go to uncles and aunts
or remoter relatives or even to the Crown rather than to the cohabitant.
The Sub-Committee perceives difficulty arising from the discretion in 22(7) to extend the 6 month
time limit for making applications for provision. This might be necessary, but the executor who
winds up an estate and pays out without knowledge of a claim by a cohabitant after say 9 months
could be faced with an order to pay the cohabitant without any funds with which to make the
payment. The matters which the court is required by 22(3) to take into consideration do not include
the absence of any funds in the hands of the executor. The Court does have discretion to make an
order and that it must take account of other claims on the estate, so that there may in fact be
sufficient discretion in the court to make any appropriate order against existing beneficiaries rather
than against the executor.
The best protection for executors would be to have an exemption from liability for having distributed
an estate without taking into account the possibility of a claim being made and allowed later than 6
months after the date of the death as suggested in the Scottish Law Commission Report on Family
Law (Scot Law Comm No. 135, 1992).
The Sub-Committee is of the view that some aspects of the section is are difficult to interpret. In
particular, the definition of net intestate estate in section 22(11)(c) produces difficulties, especially
in the context of the definition of legal rights and prior rights of the surviving spouse.
The Sub-Committee proposes the following amendments:Section 22, page 11, line 24 – leave out <and>
Section 22, page 11, line 25 – after <and> insert <(d)>
Section 23 – Administration of Justice Act 1982: extension of definition of “relative”
The Sub-Committee has no comments.
Section 24 – Domestic interdicts
The Sub-Committee would propose that in the event of the comments being made at section 9
being taken account of, the following amendment should be made:Section 24, page 13, line 1 – leave out line 1 to end of line 28 on page 15.
Section 25 – Amendments to Civil Partnership Act 2004
The Sub-Committee has no comments.
Section 26 – Application of 1981 Act to cohabiting couples of same sex
Clause 26(3) adopts an appropriate approach (not followed elsewhere in the bill) of including
children of one or both of the couple, defining child of the family as child “treated” (rather than child
“accepted” as the 2004 Act provides). The 2004 Act may need amending, for otherwise the
domestic violence rules in the 1981 Act will apply to spouses, opposite-sex cohabitants and samesex cohabitants where there is a child “treated” as a child of the family; but with civil partners the
rules will apply where there is a child “accepted” as a child of the family (2004 Act, s. 101(7)).
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Section 27 – Jurisdiction: actions for declarator of recognition of certain foreign decrees
The Sub-Committee has no comments to make.
Section 28 – Validity of marriages
The Sub-Committee has no comments to make.
Section 29 – Matrimonial property
The Sub-Committee questions whether this provision applies in respect of the Matrimonial Causes
Act 1973 or the Brussels II Regulation.
Section 30 – Aliment
The Sub-Committee has no comments to make.
Section 31 – Action for declarator of freedom and putting to silence to cease to be competent
The Sub-Committee has no comments to make.
Section 32 – Interpretation
The Sub-Committee has no comments to make.
Section 33 – Minor and consequential amendments and repeals
The Sub-Committee has no comments to make.
Section 34 – Short title and commencement.
The Sub-Committee has no comments.
Schedule 1 – Amendments of the Civil Partnership Act 2004
The Sub-Committee would suggest the following changes:Amend section 85(1)(b) to be consistent with the Marriage (Scotland) Act 1977, section 19(2)(c)
(age of witnesses).
Add an equivalent to section 23A of the 1977 Act (validity preserved even if forms flawed).
Amend section 93 to be consistent with the Marriages (Approval of Places) (Scotland) Regulations
2002.
Add an equivalent to paragraph 3 of Schedule 1 to the 1977 Act into schedule 10 of the 2004 Act
for reasons discussed in the notes to clause 1 above.
Amend section 12 of the Children (Scotland) Act 1995, and section 104 of the 2004 Act, so that
“child accepted” becomes “child treated” (for reasons given above in notes to clause 26).
Amend section 1(7) of the Civil Evidence (Family Mediation) (Scotland) Act 1995 to include samesex cohabitants (the 2004 Act already does so for civil partners). This can best be achieved by
amending the definition of cohabitants in section 1(7) of the 1995 Act so that it reads:
“For the purpose of subsection (2)(d) above ‘cohabitants’ means two persons who are not married
to each other or, as the case may be, civil partners of each other but who are living together as if
they were husband and wife or, as the case may be, civil partners.”
Schedule 2 – Minor and consequential amendments
The Sub-Committee has no comments.
Schedule 3 – Repeals
The Sub-Committee has no comments.
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New Issues
The Sub-Committee has the following proposals to make for further reform of Family Law in
Scotland.
Abolition of the status of illegitimacy
The Sub-Committee notes that the explanatory notes to section 16 (domicile of persons under 16)
explain that the section “takes further steps to eradicate the remnants of the condition of
illegitimacy in Scots law.” In fact the only remaining remnant would seem to be the law on titles,
coats of arms etc. For many years, illegitimate and legitimate people have had the same rights of
succession. The Sub-Committee considers that the time has come to abolish the status of
illegitimacy, as recommended by the Scottish Law Commission. This could be done by inserting a
new section on the lines of the draft provision suggested by the Commission. See clause 44 of the
draft bill appended to its Report on Family Law (Scot Law Com No 135, 1992).
The Sub-Committee therefore recommends the insertion of a new section 17A as follows:(1) In section 1(1) of the Law Reform (Parent and Child) (Scotland) Act 1986 for the words from
"establishing” to “accordingly” there is substituted “determining the person’s legal status and in
establishing the legal relationship between the person and any other person; and accordingly no
person whose status is governed by the law of Scotland is illegitimate and” .
(2) For section 1(4) of the Law Reform (Parent and Child) (Scotland) Act 1986 there is substituted
the following subsection—
“(4) Any reference (whether directly or indirectly and however expressed) in any enactment passed
or made, or in any deed executed, before the commencement of the Family Law (Scotland) Act
2005 to—
(a) a legitimate or lawful person shall be construed as a reference to a person whose parents were
married to each other at the time of that person’s conception or at any later time;
(b) an illegitimate person shall be construed as a reference to a person whose parents have never
been married to each other at any time since that person’s conception.”
The Sub-Committee notes that the 1986 Act contains an exception (s. 9(1)(c)) saying that nothing
in the Act is to “apply to any title, coat of arms, honour or dignity transmissible on the death of the
holder thereof or affect the succession thereto or the devolution thereof”. The abolition of the
status of illegitimacy by the above provision would not affect such matters.
Abolition of marriage by cohabitation with habit and repute
The Sub-Committee considers that the extension of carefully regulated protections to cohabitants
makes it unnecessary and undesirable to preserve for the indefinite future the doctrine of marriage
by cohabitation with habit and repute. The effect of this doctrine is that it provides an increased
protection for those cohabiting couples who behave in a way which suggests they have gone
through a marriage ceremony. It does so at the expense of uncertainty and expense. It can have
the effect of rendering invalid a subsequent regular marriage. The Sub-Committee recognises,
however, that it would be unjustified to take away the right of a person to found on cohabitation and
repute which had already taken place before the new legislation comes into force. Accordingly any
abolition should be only prospective. In effect, marriage by cohabitation with habit and repute
should be gradually phased out over the next 70 years or more. There could continue to be actions
for declarator of such marriages so long as the cohabitation and repute founded on took place
before the date of commencement of the Family Law (Scotland) Act 2005.
The Sub-Committee therefore recommends the insertion of a new section 2A as follows:Section 2, page 2, line 11 - add at end
<2A (1) Marriage by cohabitation with habit and repute is abolished.
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(2) Subsection (1) does not apply to any case (whether or not a decree of declarator of marriage
has been obtained before the commencement of this Act) where the legal requirements for
establishing a marriage by cohabitation with habit and repute were satisfied before the
commencement of this Act.>
Backdating Variations of aliment
The Sub-Committee proposes the following amendments to the Family Law (Scotland) Act 1985:Schedule 2, page 23, line 13 - add at end:
<The Family Law (Scotland) Act 1985
In section 5(4) after the words “subsection” insert “under section 6(4) or section 7(2) of this Act”
In section 6(4) after “recalled” insert “with effect from any date which, to the court, may seem fit”
In section 7(2) after “variation” insert “including variation and interim, all with effect from any date
which, to the court, may seem fit”>
The amendment to remove the anomaly that backdating is not available for variations of interim
aliment and aliment under a Minute of Agreement. Similarly variations ad interim are not available
under section 7(2) which refers to Minute of Agreement. It is proposed to amend section 5(4) of
the 1985 Act to allow for the repayment of sums paid under a varied decree or Minute.
The rationale behind the change is the perceived injustice of a payee under a Minute of Agreement
being unable to obtain backdated or interim change if the payer has had a radical improvement in
his or her circumstances and has managed to keep this secret from the payee.
Such an
amendment could also be of assistance in other circumstances. It is quite possible that a payer
might be paying substantial sums and be completely unaware that the payee has had a radical
improvement in his or her circumstances which would lead the court to find that there has been a
material change which should have an impact on the terms of the variation of the Minute of
Agreement.
The Law Society of Scotland
April 2005
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Professor Clive: The Executive will have to
speak for itself. The Scottish Law Commission’s
recommendation, which I had something to do
with, was designed to put the common law in
statutory form. One reason for doing so is ease of
access and clarity. Most of our family law—except
one or two small bits—is in statutory form. Many
years ago, the English law on nullity of marriage
was put in statutory form. The bill is partly a tidying
exercise, which is why my submission suggests
that one or two other matters might be added, to
produce a complete statement. The bill will
improve the form rather than the substance of the
law.

Scottish Parliament
Justice 1 Committee
Wednesday 25 May 2005
[THE CONVENER opened the meeting at 10:04]

Family Law (Scotland) Bill:
Stage 1
The Convener (Pauline McNeill): Good
morning and welcome to the Justice 1
Committee’s 17th meeting of 2005. We have full
attendance, except for Mike Pringle, who is
fulfilling a constituency engagement, although he
should join us later. I welcome Professor Norrie,
who is the committee’s adviser on the Family Law
(Scotland) Bill.

Mr McFee: Is the generality of the rules fully
replicated for civil partners? Your submission
referred to the matter, Professor Clive, but I ask
for your views for the record.
Professor Clive: My general approach is that
the rules ought to be replicated, unless there is a
very good reason for that not to happen. To be
honest, I have not gone through all the civil
partnership provisions to check that, so I would not
like to venture an answer.

Our first panel comprises Professor Eric Clive,
who is from the University of Edinburgh’s school of
law, and Professor Paul Beaumont, who is from
the University of Aberdeen’s law school. We
welcome you to the committee and thank you for
your written submissions. We are delighted to
have you with us to discuss the bill. We will
proceed straight to questions, for which we have
just over an hour, so I hope that we will be able to
do quite a lot.

Mr McFee: You think that the principle should
be established if it is not already established.
Professor Clive: Yes.
Mr McFee: What is Professor Beaumont’s view?
Professor Beaumont: I do not have the
expertise on civil partnerships to give an informed
answer.

Mr Bruce McFee (West of Scotland) (SNP):
Good morning. I will start with section 2, which is
on void marriages. Will the provisions in section 2
on the validity of marriage change the common
law? Does it make sense to limit those provisions
to marriages that are “solemnised in Scotland”?

Mr McFee: Okey-dokey—we shall investigate
that ourselves. I will deal briefly with marriage by
cohabitation with habit and repute. Is pressure
being exerted to change that status? What would
be the consequences of abolishing it? How easy
would it be to abolish? Should we leave it?

Professor
Eric
Clive
(University
of
Edinburgh): The grounds will not change the
common law substantially, but the limitation to
marriages that are solemnised in Scotland is
wrong and should be removed. If a person who is
domiciled in Scotland is forced into a marriage
abroad, that marriage should be void. The words

Professor Clive: I do not think that there is
enormous public pressure to abolish it. However,
the bill reforms the law of marriage and the
doctrine is one area of the law of marriage that
might helpfully be abolished. The doctrine has
performed a useful function in the past as a
protective device for a lot of people who would not
otherwise have been protected, but it is uncertain
and gives rise to difficulty.

“in relation to a marriage solemnised in Scotland”

should be removed.
Professor Paul Beaumont (University of
Aberdeen): I agree. In the drafting, we would
have to ensure that the provision was limited to
Scottish domiciliaries, because we do not want to
legislate on foreign marriages for non-Scottish
domiciliaries. An amendment would have to make
it clear that we were dealing only with Scottish
domiciliaries in relation to foreign marriages.

Because such marriages exist even before they
are declared to exist by a court, marriages can be
floating around that people do not know about and
for which they do not think that they need a
divorce. They meet other people and marry them,
but the second marriage can be invalid because of
the existence of the formless earlier marriage. The
doctrine is vague, uncertain, expensive and
potentially dangerous, so there is a strong case for
getting rid of it. It is appropriate to do that now

Mr McFee: On your reading of the bill, does the
Executive intend in effect to change the common
law or merely to restate it? If the intention is
restatement, why do it?
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because the protective function will be met by the
bill’s provisions on cohabitants.

1920

It is not necessary for the parties to say expressly
that they are married; they simply have to give the
impression that they are a married couple, not an
unmarried cohabiting couple. The question of
repute is tricky, because often some people know
the truth and others do not, so there is divided
repute. The doctrine is very untidy.

There seems to be no reason to protect people
who have pretended to be married and have
acquired the reputation of being married but not to
protect people who have been open and honest
about the fact that they are cohabiting without
marriage. The doctrine protects the dishonest—
those who do not say that they never got married
and have just been living together—so I do not
think that there is a place for it in the modern law
of Scotland. It would be easy to get rid of it and
that would not affect acquired rights, as it would be
phased out gradually. Those who had already
accumulated the necessary length of cohabitation
would still be protected.

The Convener: I know that you think that the
doctrine is untidy, but I do not have a view on it at
the moment—I am just trying to understand why it
exists and possible reasons why it should not
exist. You say that the courts would test what
other people think. I suppose that the courts
consider the whole set of circumstances to find out
whether there is a genuine reason for others, as
well as the couple themselves, to believe that they
are married, even though they have not gone
through a ceremony. The couple would not have
to go about saying that they were married—that is
not the test.

Professor Beaumont: I agree with what
Professor Clive says. It would be wrong to change
the law governing the past by giving the new
legislation any retrospective effect. The provisions
on cohabitation are being introduced only now and
we cannot use them as an equivalent protection
for people in the past.

10:15
Professor Clive: That would not be necessary,
but they would probably need to call themselves
Mr and Mrs So-and-so; they would need to give
the impression that they were married.

It happens so rarely that people nowadays hold
themselves out to be married, which is a
requirement of the doctrine, that only a small
number of people will be affected. If the bill
contains provisions to safeguard cohabitees both
during their lifetime and at death, it seems
unnecessary to maintain marriage by cohabitation
with habit and repute. That could cause some of
the difficulties that Professor Clive mentioned,
although those difficulties would arise extremely
rarely because, as I said, people now rarely hold
themselves out to be married. Most people are
transparent about the fact that they are living
together rather than married. There is little to be
gained by keeping the doctrine in the law and,
potentially, some things to be lost. On balance, I
recommend repeal for the future, but not
retrospectively.

Stewart Stevenson (Banff and Buchan)
(SNP): There appears to be a key difference
between cohabitation as defined in the bill and
marriage by cohabitation with habit and repute, in
that cohabitation as defined in the bill has a clear
end point. Section 18(2) says that two people are
cohabitants if they are, or were, living together.
Under that definition, it appears that if cohabitants
stop living together, the relationship has ended,
whereas, in law, marriage by cohabitation with
habit and repute would not appear to have ended
simply because the couple have separated. That
is a fine theoretical point but, given the cases that
come before the courts, do you think that it
matters in the real world? If we abolished marriage
by cohabitation with habit and repute, is it likely
that that would have an impact on couples who
live together in future?

The Convener: Let us develop that a bit further,
as it is a matter on which the committee will have
to deliberate. What is the current test? What are
the courts looking for? I know that there are very
few cases. You say that a couple may hold
themselves out to be married. Does that mean
that, when they move into a house, they have to
say to their neighbours, “By the way, we’re
married,” or is the objective test that the
neighbours have just assumed that those people
are married and have never asked? What are the
courts looking for?

Professor Clive: Yes, because the difference
that you have outlined is important. As I have
mentioned, the parties to a marriage by
cohabitation with habit and repute often do not
think that they are married, but once they are
married by cohabitation with habit and repute they
are married for ever, until they are divorced. That
means that they can go about their business
without realising that they are married.

Professor Clive: First, there has to have been
cohabitation for a certain length of time. That, in
itself, is vague. Secondly, there is the element of
reputation. That depends on what friends,
neighbours and acquaintances think, which, in
turn, depends on what impression the parties give.

In practice, it often happens that no issue arises
until one of the parties dies and the surviving party
thinks that they should have the rights of a married
person. One suspects that that is often an
afterthought. Marriage by cohabitation with habit
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Professor Clive: I read that submission with
great interest. I always take what Scottish
Women’s Aid says very seriously, because its
members know what they are talking about and
make responsible suggestions.

Stewart Stevenson: The proposed change in
the law could affect the descendants of either
party to such a marriage, so quite a range of
people could be affected by it, if it is accepted.

Although I entirely support the objective of trying
to reduce the danger of domestic violence and
particularly the abuse of children, how would that
objective be framed in legal terms? Indeed, if it
could be done, would such a provision be any
better than what we have at the moment and
would it have any unintended consequences? I
see some difficulties in those areas and I am sure
that Scottish Women’s Aid is also well aware of
the problems. After all, one would not want a
presumption that was based on alleged domestic
violence or on making domestic violence an issue,
because that might unintentionally lead to many
more allegations and counter-allegations that were
not necessarily true.

Professor Clive: Yes. That leads to
consideration of how far people should be affected
by the marital status of their parents. At one time,
the significance of the marital status of one’s
parents was an important reason for having
marriage by cohabitation with habit and repute.
Arguably, that is less important now.
Stewart Stevenson: The point that I am making
is that the proposal on cohabitation goes beyond
being a tidying-up exercise.
Professor Clive: That is right; it would be a
significant reform.
Marlyn Glen (North East Scotland) (Lab): My
question is on domestic violence. Has the law of
matrimonial and domestic interdicts become too
complicated? Would anything be lost by scrapping
the laws in the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 and the additions
that the bill seeks to make, and relying entirely on
the Protection from Abuse (Scotland) Act 2001?

The presumption that it is not in a child’s best
interests to be ordered to have contact with a
person if there is the danger of physical or mental
domestic abuse does not add much to the law.
The welfare of the child is already the paramount
consideration. Moreover, at the moment, the court
is not to make an order unless doing so would be
better for the child than not making one. Although I
support the objective and do not rule out any
attempts to do something—I certainly think that
the matter should be explored—the issue is
certainly not easy.

Professor Clive: I think that the law has
become too complicated. We now have four
separate sets of provisions on the attachment of
powers of arrest to interdicts of various kinds.
People find it confusing and difficult that those sets
of provisions are basically the same, but differ
slightly in detail. It is in no one’s interests to have
overlapping provisions.

Marlyn Glen: You have backed up comments
from the members of the Australian Parliament,
which has gone down that road.
The Convener: We will move on to the issue of
divorce.

The Protection from Abuse (Scotland) Act 2001,
which was introduced as a committee bill, wraps
up everything very well because it is not linked to
status. The question that it is concerned with is
whether there is a danger of abuse. A person can
get an interdict, whether they are a spouse, a
cohabitant or anything else. I think that it would be
possible to have only one set of provisions—those
in the Protection from Abuse (Scotland) Act
2001—and to scrap the rest. If, on further
reflection or as a result of submissions from
consultees, it was felt that that act needed to be
modified in some way, that could be done, but let
us have one act instead of four separate sets of
provisions.

Margaret Mitchell (Central Scotland) (Con):
Do you favour the retention of a mixed fault and
non-fault system?
Professor Clive: Yes. Over the years, many
strong voices, including those of the Council of
Europe and the Law Commission for England and
Wales, have been raised in favour of an entirely
no-fault
system.
However,
although
the
Westminster Parliament went down that road for
England and Wales, the approach did not really
work. Because so many protections were built in, it
turned out to be too complicated and has now
been abandoned.

Marlyn Glen: Scottish Women’s Aid has
advocated that the bill should include an
amendment to the Children (Scotland) Act 1995 to
introduce a rebuttable presumption against contact
with children in cases in which domestic abuse
has taken place. Is such an amendment desirable
in policy terms and would it be workable in
practice?
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If we do not want people who seek a quick
divorce to do so on the ground of behaviour rather
than on separation grounds, a much more modest
and realistic response would be to shorten the
separation period, which is what the bill seeks to
do. People might object to that system on
theoretical grounds, but it is a more pragmatic
response to the real problem than taking what I
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would regard as the more doctrinaire approach of
introducing an entirely no-fault system.
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say, “I wasn’t the guilty party.” They want the clean
conscience that enables them to go on and marry
someone else. That is true of people in the
reformed Protestant tradition, for example.

Margaret Mitchell: If a non-fault system were to
be introduced, would you support scrapping the
defender and pursuer element in favour of having
a joint petition?

Although I can see the utility of keeping fault
grounds, desertion should be kept as a ground for
that kind of person. The theory behind the reform
may be to try to preserve fault for people who feel
that it is valuable if divorce is possible only when
they are pushed into it. If so, surely we should
keep the full panoply of fault grounds. It would be
a little bit odd for us not to do so.

Professor Clive: Yes. There is a lot to be said
for such an approach.
Margaret Mitchell: What would be its tangible
benefits?
Professor Clive: It is difficult to say, because
there is consensus in many divorces. Both parties
want the divorce and, fortunately, there is no real
acrimony. Although it might be difficult to assess
any real benefits, anything that appears to reduce
the contested element in divorce has to be good.

If we are going to move away from the current
system entirely, I see no reason to keep some
fault grounds and not others. It would be better to
have a complete no-fault system, as everybody
would know that the law of the state was not about
determining whether someone was guilty or not.
The divorced person could go out with a clean
conscience and say, “Of course, the state divorced
me on a no-fault basis; it wasn’t because I did
something heinous or really bad.”

Margaret Mitchell: Do the bill’s provisions
generally make divorce less confrontational?
Professor Clive: Yes. I think that that is the
intended effect. The problem with the five-year
period of separation for a non-consensual divorce
is that the party who wants the divorce will be
tempted to resort to a behavioural ground—they
will be tempted to rake up allegations against the
other party in order to get a quick divorce. It is not
in anybody’s interest for that to happen. The
reform is useful.

From the logical point of view, I would prefer to
have either a no-fault system or, if we are to have
a fault system, the full range of fault grounds,
including desertion. As I said, I do not come to the
committee as an expert on family law. The view
that I have given is one of a citizen and not a
professor.

Margaret Mitchell: Is there anything that you
want to add on any of the points, Professor
Beaumont?

Margaret Mitchell: Is there anything that you
want to add to what Professor Beaumont has said,
Professor Clive?

Professor Beaumont: Unlike Professor Clive, I
am not a family law expert. I am here as a private
international law expert. In principle, like any other
informed member of the public, I am rather more
attracted to the English model. Although that
model, indeed, failed, I wonder whether it did so
because of a lack of public expenditure
commitment rather than a lack of commitment to
the principle.

Professor Clive: Yes. I see the remaining fault
grounds as indicators that the marriage has
broken down. They are not designed to give one
spouse a feeling of being right and innocent. If one
party has behaved intolerably towards the other in
such a way that that other party cannot be
expected to put up with the first party’s behaviour
or if one party has committed adultery, that is an
indication that the marriage has broken down. On
that basis, it is not entirely unreasonable to retain
such fault grounds.

If we are to go for a no-fault system and we want
to make it a good one—which I think is what the
Law Commission for England and Wales and the
then Lord Chancellor, Lord Mackay, were trying to
do—we will have to have some kind of public
investment in conciliation systems in order to
avoid a situation in which everything is done
without thought. The process needs to be carefully
thought through.

Margaret Mitchell: That is helpful. I will move
on to a more technical issue. Section 13 specifies:
“Collusion no longer to be bar to divorce”.

Will you explain the reasoning behind the
provision?
Professor
Clive:
The
provision
was
recommended by the Scottish Law Commission
because collusion has become something of an
empty concept. A party presenting a false case will
still not get a divorce, because the grounds will not
be there. They will also not get a divorce if it is
known that they are keeping back a just defence.
Changes to the law on collusion will not give
people carte blanche to lie with impunity.

It is a bit odd to have a mixed system in which
desertion is abolished as a ground but adultery, for
example, or what used to be called cruelty is
retained as a ground. The idea of retaining the
notion of fault may be to protect people in society
who want to be able to say, “It wasn’t my fault that
I got divorced.” It is important for some people in
society, for religious or other reasons, to be able to
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The idea behind the law on collusion was never
very clear. Originally, in the 19th century, the idea
was that people were to be discouraged at all
costs from getting together to agree on a divorce
or to make it go through more easily. However,
that idea has gradually become meaningless. It is
now contrary to the philosophy of divorce, which is
that parties should be encouraged to agree and to
get the divorce through. Abolishing the bar will not
make a great deal of difference, but it will be
another indication that we are now looking for less
confrontational divorces. We do not want the
parties to be at arm’s length and negotiating
through solicitors.

Margaret Mitchell: I want to turn now to English
law on divorce. Has the new English law on
Jewish divorce caused any difficulties?
Professor Clive: I am sorry, but I am not well
prepared for answering a question on that.
Margaret Mitchell: To put it more generally,
should Scots law be amended to reconcile civil
and religious divorce?
Professor Clive: I will answer that on a
theoretical basis without regard to any particular
religion, and my answer is no. The civil law of
Scotland ought to be neutral; it ought to be
available to people of all religious views and none
to use for its civil effects. I would be slightly averse
to adjusting the civil law in order to cater for any
particular religion. I have no particular religion in
mind; I am talking quite generally.

10:30
Professor Beaumont: The preservation of fault
grounds still worries me. People get divorced on
the ground of adultery or unreasonable treatment
because they know that that is the quickest way to
get divorced. In effect, the parties agree to say
that there was adultery or unreasonable treatment.
That—dare I say it—is a form of collusion and it
seems to me that it is the kind of thing that we
want to move away from. We do not want to
encourage people to engage in falsehood in order
to get divorced. We do not want a person to say,
“Yes, I committed adultery with X,” when in fact
they did not commit adultery with X but are simply
saying so in order to get divorced in a month or
two rather than in a year or two.

Professor Beaumont: I agree with that. I do not
want you to misunderstand what I said earlier. My
view is that the civil law should be designed to be
best for society as a whole. People of religious
persuasion—including me—live according to their
values but do not expect that those values should
necessarily be reflected in the civil law. I was
merely making the point that it might make more
sense for the civil law simply to operate on a nofault basis. That was all that I was saying.
Margaret Mitchell: Thank you. Your answers
have been very helpful.
The Convener: I want to press the witnesses a
bit further on the grounds for divorce. As Professor
Beaumont pointed out, some people might apply
for divorce on fault grounds because it will still be
speedier to do that than to apply for divorce on the
ground of one year’s separation. It is fair to say
that there has been some misunderstanding of the
provisions, in that many people think that the bill is
about allowing for divorce within one year or two
years, whereas those are actually the proposed
periods of separation that will be required. At the
moment, if a person sues for divorce on the
ground of adultery and the other person does not
defend the action, can the sheriff grant a divorce
on the ground of two years’ separation with
consent if the couple have lived apart for two
years by the time that the case reaches court?

The mix-and-match approach of having fault and
no-fault divorces causes problems. It can still
encourage the quickest possible remedy, which is
a fault-based remedy. There could therefore be
collusion and I do not think that such an approach
is desirable.
Margaret Mitchell: Is that problem not avoided
now because people can separate after one year if
there is agreement?
Professor Beaumont: Of course, one year is a
great deal shorter than two years, but there will
still be some people who are impatient and who
will go for a fault-based solution that could take
only one or two months. That is my understanding,
although I am not an expert and perhaps I am
worrying unnecessarily.

Professor Clive: I do not think so. The Law
Society of Scotland might be able to give a
definitive answer, but the basic idea in our system
is that the parties dictate the grounds of divorce.
The court cannot divorce people on a ground that
the parties themselves have not used.

Margaret Mitchell: Do you think that a
necessary protection is being taken away,
Professor Clive?
Professor Clive: No, I do not think that there
will be any significant effects. There will always be
the danger that Paul Beaumont refers to, but it will
be significantly reduced if we reduce the
separation periods.
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The Convener: Right, I just wanted to be clear
about that. If a person sues on the grounds of fault
such as unreasonable behaviour or adultery, the
sheriff can grant a divorce only on those grounds.
That leads to my next question. In cases in which
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someone sues for divorce on the ground of
adultery and the action is defended, do judges
ever refuse to grant a divorce?

1928

do. Unfortunately, when the case went to the
higher courts, the court judgment was that the
price that the husband had to pay was not the
current value of what he was getting but the value
at the date on which the parties separated. That
was not what was required under the Family Law
(Scotland) Act 1985, so the courts went wrong in
that case.

Professor Clive: Very occasionally, but such
cases are now rare.
The Convener: Is the divorce refused because
the case has been either not proved or disproved?

The problem with property transfer orders is that
one spouse gets a bargain—they get their halfshare at much less than its current value.
Therefore, the courts are reluctant to use them,
because they produce such a manifestly unfair
result. The courts and solicitors are getting round
that technical problem by asking for other forms of
order under which a property can be sold and the
proceeds divided. If that is done, people will not
have the problem.

Professor Clive: It is refused if the ground is
not established because the sheriff or court feels
that the pursuer has not made a case. Usually,
adultery is a fairly clear-cut issue. However,
behaviour is a much looser issue, and the court
has much more room to say that the behaviour
that has been proved is not such that the persons
could not be expected to cohabit. In such cases,
the court can say that the behaviour that has been
proved does not come up to the required standard
and does not establish a ground for divorce. That
happens, but it does not happen very often.

It is unfortunate that such a potentially useful
technique cannot be used without resort to
unfairness. Although something should be done
about it, the section in the bill does not set about
things in the right way.

The Convener: Finally, a question that has
been raised in the committee is the court’s ability
to deal with a system of shorter time limits.
Although the whole process should be shorter if
the time limits are shortened to one year’s
separation with consent and two years’ separation
without consent, it might look a bit odd if the courts
cannot hold a hearing for such cases within one
year or two years. Do you have any concerns
about the courts system?

Stewart Stevenson: So, the issue is not that
the provision creates a legal unfairness but that a
financial effect results from the use of certain
circumstances. A significant change in the value of
whatever asset might be under discussion will
have occurred between the relevant date and the
date of the court hearing. You are talking about a
practical and not a legal issue.

Professor Clive: I do not have great concerns,
because the courts have simplified procedures for
divorce that allow everything to proceed in a fairly
straightforward way on the basis of affidavit
evidence and so on. The real cause of delays is
arguments about financial provision and,
sometimes, about children. Those so-called
ancillary matters are what give rise to the real
difficulties and delays, but I do not think that the
bill can do an awful lot about those matters.

Professor Clive: Yes, it is the fact that, under
this kind of order, one spouse is ordered to
transfer property under value.
Stewart Stevenson: You say that the drafting in
the bill, which in essence provides for the court to
choose a date from a range of dates, does not
address the issue. How would you draft the bill to
restore order?

The Convener: We will move on to valuation of
matrimonial property on divorce and the important
case of Wallis v Wallis, which I know you have
views on.

Professor Clive: It would be wise to distinguish
between three quite different problems, the first of
which is the one that we have just mentioned,
where the court orders one spouse to transfer
property to the other partner for a countervailing
price. That problem must be dealt with on its own.
The bill needs to say, clearly and simply, that the
countervailing price should reflect the current
value.

Stewart Stevenson: Will Professor Clive
explain why—to paraphrase his written submission
to the committee—the judgment in the Wallis v
Wallis case has resulted in the potentially useful
technique of a property transfer order often being
prevented from being used?

Stewart Stevenson: Do you mean current at
the point of transfer, at the point of going to court
or what?

Professor Clive: I will try to explain. In the
Wallis v Wallis case, the sheriff wanted to order
the wife to transfer her half-share in the
matrimonial home to the husband and the
husband to make a countervailing payment. In
essence, he wanted the husband to buy out the
wife’s share in the property. In many such cases,
that is a perfectly sensible and reasonable thing to

Professor Clive: At the point of transfer or as
near to that as is practicable. Basically, the price
should be close to current value.
The second problem, which is a different
question altogether, is how the matrimonial
property should be valued to decide the overall
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division between the parties. A decision must be
taken on whether to use the relevant date—
normally the date when the parties separated.
Basically, the committee should decide whether to
take the date on which the parties separated, the
current value or a mix that would give the court
discretion to depart from the value on the relevant
date.

other questions, but I will come to them shortly.
Professor Clive: I am not sure that that is the
essence of what I am saying. The Wallis problem
should be solved on its own by using current
value, and the relevant date problem should be
solved by leaving the law as it is.
Stewart Stevenson: Just for the sake of clarity,
do you mean the current value of the assets on
the relevant date?

The idea of valuing matrimonial property at the
date on which the parties separated, which has
been a feature of our system since 1985, is that it
gives certainty. There is a fixed date on which the
valuation is made and negotiations can be
undertaken on that basis. That certainty is a
positive advantage in the system; people do not
necessarily want there to be too much discretion.
However, some people would argue that there
should be some flexibility in the system.
Obviously, things can change between the
relevant date and the date of the divorce. On
balance, the advantages of having a fixed relevant
date are important, and there are other ways of
dealing with injustice, such as awarding interest on
one spouse’s share.

Professor Clive: I am sorry, but no.
Stewart Stevenson: This is very important.
Professor Clive: Yes, it is, and I am not making
myself very clear. I apologise for that.
For the specific problem that arises when a court
orders a spouse to transfer his or her share of
property for a countervailing price—which I refer to
as the Wallis problem—I think that the property
transferred should be valued at or as near as is
practicable to the date of the transfer.
As for the general problem of valuing
matrimonial property for the purpose of deciding
what is fair sharing under the Family Law
(Scotland) Act 1985, I think that we should stick to
the relevant date and not introduce a new
discretion to depart from it. Doing so would only
introduce too much flexibility into the system. Of
course, there is another respectable view on that
difficult matter.

The third problem is pensions, which is also a
separate issue. Although there are particular
problems with pensions, they are largely to do with
the regulations and not with primary legislation.
Again, there is some value in having the clear
starting point of the transfer value, which is used
at the moment and which saves a lot of actuarial
expense. I know of certain cases in which such an
approach is not appropriate and might need some
fine tuning, but I am happy to leave that to
pensions experts. In any case, pensions are a
separate question and should be dealt with on
their own.

Stewart Stevenson: Now that I understand your
point, I will turn the matter round. If the transfer
date that the court sets is beyond the relevant
date—as it would be—what account should the
court take of the change in value between the
relevant date and the transfer date? The value of
the asset could go up—or, indeed, down—as a
result of the positive or negative impact of the
partner who was the “custodian” of the asset pro
tem or because of market forces. How should the
court take account of such issues, which might
arise from separating the relevant date and the
transfer date?

The problem with section 14 is that it attempts to
solve three problems at once, but does not solve
any of them very well.
10:45
Stewart Stevenson: I want to play back to you
my understanding of what you have said and see
whether I have got it. In essence, you are saying
that we should return to having the date of
separation as the basic date but that, in cases in
which value has to be transferred, there should be
a process to allow for adjustments in the light of
what might have happened to the value of assets
that have been in the custody of one of the
partners in the intervening period. We are leaving
aside the operation of the market, which is a huge
factor in housing, and you are saying that because
the partner who will receive the transferred value
based on that date will not have had control of the
assets in order to either increase or decrease their
value, the courts should have the discretion to
deal with the matter post the relevant date. I have
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Professor Clive: We are talking about only
money or money’s worth. The court wants to reach
an overall solution in which a husband—it is more
likely to be the husband—transfers, let us say,
£50,000-worth to the wife. If the husband has
£50,000 or property that is worth £50,000, he can
transfer it. Sometimes it might be appropriate for
him to transfer property and for the wife to make a
countervailing payment—in other words, to buy
him out. The only fair way of giving effect to the
overall objective of transferring £50,000-worth of
stuff is to value it more or less at the transfer date.
If someone wants to give me money or the
money’s worth, the money’s worth would be
valued now, not at some previous date.
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Stewart Stevenson: But you mentioned that the
court might take interest that had been denied to a
party. Would you want to take account not only of
interest, but of capital appreciation or
depreciation?

1932

The Convener: I just want to clarify. When a
property is valued at the relevant date, how is that
usually done?
Professor Clive: That depends on the kind of
property. If the property is complicated—for
example, if it is a share in a business—
professional valuers would have to be involved.
With pensions, there is a default rule, whereby the
transfer value is taken. In many cases, that works
well and avoids the need for expensive actuarial
valuations but, in a few cases, it will not be felt to
be appropriate.

Professor Clive: That is the second question.
When the court splits up the value of the
matrimonial property and arrives at the overall
sum to be transferred, it should stick to the
relevant date. However, that applies only to the
fair sharing of matrimonial property. There are
other principles that the court can apply in getting
an overall settlement. For example, the economic
advantages or disadvantages that one spouse has
suffered can be taken account of. Even when it
makes a division of the matrimonial property, the
court can take account of special circumstances; it
does not need to divide the property’s value half
and half. The issue is highly complicated. There
are various stages at which the court can
intervene and make an adjustment.

The Convener: Of course, matrimonial property
covers everything—it includes anything that is
worth arguing over within a matrimonial home. If
we allow the relevant date and current value to be
adjusted, a whole range of property issues would
be affected.
Professor Clive: That is right.
The Convener: In case you are wondering
where Stewart Stevenson has gone, he has had to
go to the Public Petitions Committee to speak to a
petition, but he will be back. We will move on to
consider the domicile of children.

My basic point is that, for the purpose of valuing
matrimonial property under the fair-sharing
provision, there is much to be said for sticking to
the relevant date. Other devices can be used to
make adjustments later on; they are not part of the
relevant date provision. I am sorry that I am not
making myself at all clear, but it is a tricky subject.

Mrs Mary Mulligan (Linlithgow) (Lab): As the
witnesses know, section 16 is about the domicile
of children, so my questions relate to that.
Professor Clive, in your written submission, you
comment on the section’s structure. If you want to
add any further comments to that, I give you the
opportunity to do so now.

Stewart Stevenson: I suspect that we will need
to read the Official Report. I would like to ask
about a related pensions matter, but I think that
the convener wants to come in.
The Convener: We appreciate that a working
party is already doing work on what is a complex
subject.

Professor Clive: Thank you very much. Paul
Beaumont will probably also have views on
section 16, as it is firmly within his area of
expertise. I strongly approve of the objective of
eliminating the distinction between children born in
marriage and those born out of marriage—that is
highly important and highly commendable—but I
preferred the provisions in the Scottish Law
Commission’s draft bill to those in section 16. The
section has become a bit complicated and I am
not sure that it deals well with situations in which a
parent of the child has died. I am not sure that it is
justified to presume that, if the child lived with the
deceased parent many years ago, they have the
same domicile as that parent. Therefore, I would
be tempted to cut out paragraphs (c) to (f) and
have two rules that are based on the child living
with one parent or both.

Professor Clive: You would be better reading
the Official Report.
The Convener: Thank goodness for the Official
Report.
I want to ask about valuation. We have
considered the principle before, in various acts of
Parliament, including the Land Reform (Scotland)
Act 2003. The argument is about who values the
land and what the benchmark for valuation is. Are
there problems with that? I have read in the press
recently that, depending on whom one goes to,
there can be vast differences in the valuation. Is
that a genuine problem that needs to be solved?
Professor Clive: It is a constant problem, but I
do not think that there is any easy legislative
solution to it. It is expensive to get valuations and
one often gets competing valuations, but as long
as property has to be valued, I see no way out.
We can try to avoid multiple valuations, which is
why the relevant date has value as a basic starting
point. It is a date in the past that can be used to
value a property.

The basic idea of section 16 is sound, but the
drafting is a little bit complicated and goes too far
in some respects. It is almost a question of
technique; it could easily be sorted out. I would
rather that we have section 16 than the current
provisions, but it could be improved.
Professor Beaumont: The intention of section
16 is good. It tries to avoid making distinctions
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between legitimate and illegitimate children, which
we obviously want to avoid, but the proposal in the
Scottish Law Commission’s report—I think it is on
page 130—is much simpler. I think that the
Scottish Executive was trying, perhaps laudably,
to create more certainty by having additional
presumptions, because the basic test is rather
uncertain, as a closest connection test always is.
We get few cases in the area of law that section
16 covers and, if we have an uncertain test and
few cases, that produces uncertainty for a great
deal of time. Uncertain tests are fine when there is
a lot of litigation in the area of the law to which
they apply, because the judges refine what we
mean by the concept but, in this instance, we can
predict that there will not be many cases.

the right outcome, but I encourage the committee
to examine it.
I favour the presumption route, which is what the
Law Commission recommended. We should not
create rules. Presumptions create enough
certainty, because lawyers and others will operate
in accordance with them, unless there is a very
strong reason for wanting to contest them and
have litigation over the matter.
11:00
Mrs Mulligan: Professor Clive mentioned rules.
Can he say more about why he thinks they are
needed?
Professor Clive: You need to have rules about
where a child is domiciled, because domicile
sometimes affects legal issues. At the moment, we
have rules that discriminate between children who
are born in marriage and those who are born out
of marriage, which is entirely unsatisfactory. There
is a need for the bill’s provisions, which are on the
right lines. Professor Beaumont’s suggestion is
constructive. I did not have the chance to think
about it before this morning, but at first sight it
looks like a much better way of dealing with the
situation if one or both parents are dead than the
way in which the bill currently deals with that.

The Scottish Executive was right to try to create
further clarity by introducing a series of
presumptions, but it is reasonable to object to
some of them. The two types of case with which
the Scottish Law Commission deals in its report
are the core cases. Its report says:
“where the child’s parents are domiciled in the same
country and the child has his or her home with either or
both of them, it is to be presumed … that the child is most
closely connected with that country”.

I think that we would all agree on that, which is the
simplest case. On the second type of case, the
report says:

Mrs Mulligan: Do you want to add anything,
Professor Beaumont?

“where the child’s parents are not domiciled in the same
country and the child has his or her home with one of them,
but not with the other, it is to be presumed … that the child
is most closely connected with the country in which the
parent with whom the child has his or her home is
domiciled”.

Professor Beaumont: Domicile is a connecting
factor that is still relevant for some legal actions,
for example succession. If a child had property
and died while they were under 16 one would
need to know where they were domiciled.
Therefore, domicile is not an irrelevant issue,
although it does not arise often, because in many
cases, for example in child abduction and some
other areas, the connecting factor is the habitual
residence of the child, rather than the domicile of
the child.

Again, that is a straightforward case. If the two
parents live in different places but only one of
them has parental responsibility—at least, the
child lives with only one parent and not with the
other—the child’s domicile is the country of the
parent with whom they live.
I suggest that we have a third category of case
to deal with the situation in which the child does
not live with either parent but is cared for by
someone else and so the parental responsibility is
with someone else—it could be a grandparent, an
uncle or an aunt or somebody else. That might
happen if the parents are dead and the provision
that they have made in their will says, “If we die,
we want my brother and wife to look after the
children,” or whoever it might be. Where children
live with people other than their parents, and those
people have the parental responsibility, there
should be a presumption that they are domiciled in
the place where the people who have parental
responsibility are domiciled, if they are living with
them. That would deal with quite a lot of the cases
that would not be covered by the Law
Commission’s proposal. It is something to be
considered. I am not saying that it is necessarily
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Domicile is not otiose. It is still necessary to
make provision for the domicile of a child under
16. Even the Scottish Executive proposal is a
considerable improvement on the existing law. I
am just offering some constructive suggestions on
how it might be even better.
Mrs Mulligan: I was going to ask if you thought
that the issue was complex but, given that you
suggest it should be less so, we will take your
answer as read.
The Convener: I have one question on that
issue before we leave it. Section 16 contains a
series of presumptions. Normally, a presumption
can be overturned. I suppose that my question is
about the drafting. In your view, should the section
contain a set of rules rather than presumptions?
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Professor Clive: I do not feel strongly about
that. It can be done either way. The presumption
would be rebuttable by proving that the child had a
stronger connection with another country. That is
theoretically okay—it works—but I am not sure
that one would want the presumption to be
rebutted. If a child is living in family with parents
who are both domiciled in the same country, and
living in France, would we want someone to be
able to say, “Well, the whole family is living in
France so the child actually has a closer
connection with France.” Would we not want the
family to have the same domicile? It is for that
reason that I suggest in my written submission that
there might be a case for having rules, rather than
presumptions. However, it works quite well either
way, and I do not feel strongly about it.

1936

The Convener: My instinct on first reading
section 21 was that it provides quite a bit of
discretion. As we continue to consider the bill I
may change my view, but I probably agree that it
would help to give the court guidance on our
intentions.
Professor Beaumont: As Professor Clive’s
written submission points out—this is a point of
private international law—for some reason the bill
does not contain a jurisdiction provision as was
proposed in the Scottish Law Commission report.
We should not purport to legislate for everything in
the world. Given that we legislate for things that
fall appropriately within the jurisdiction of the
Scottish courts, we should clarify what that
jurisdiction is in relation to cohabitees, as we do in
relation to married persons or others. I do not
understand that omission.

The Convener: Does section 18 provide a
workable definition of “cohabitant” or do you
foresee problems with the definition?

The Convener: In that section, should
cohabitation be treated, for the purposes of
jurisdiction, in the same way as marriage?

Professor Clive: I think that it works quite well.
The obvious question to ask is whether a minimum
period of cohabitation should be required, but that
might bring problems of its own, in that the
minimum period would be arbitrary and it would
mean that cases would fall narrowly on one side of
the line or the other.

Professor Beaumont: That should certainly be
the starting point. We should start with clause
36(4) of the draft bill in the Scottish Law
Commission’s report.
The Convener: That is helpful. We will have a
further look at that.

The issue depends on what rights cohabitants
are given. If cohabitants are given valuable rights
automatically as a matter of law, it is dangerous to
have an open definition such as that which is in
the bill. If those rights are qualified by the court’s
discretion to take into account the length of the
cohabitation, and if the rights automatically
increase in content as time goes on—for example,
as time goes on, the parties will acquire more
furniture—so that the length of the cohabitation
period is catered for automatically, as will happen
under the bill, a fairly loose definition without any
minimum period should be all right. However, if
cohabitants were to be given rights of a less
discretionary kind, a minimum period would
probably need to be specified.

When
we
heard
from
the
children’s
organisations last week, they expressed the view
that the children of a cohabiting couple should not
be disadvantaged financially compared with the
children of a married couple. We have considered
that statement further. In absolute terms, is it
possible to achieve that parity? Can we achieve
that objective without interfering substantially with
the rights, under the law of succession, of a
cohabitant who is not the parent of the children in
a relationship? The children’s organisations may
well just have been saying that, in general,
children should not be disadvantaged—they
should not live in worse conditions or their
circumstances should not deteriorate. However,
we need to test in absolute terms the implications
of the measure.

I think that the definition is okay as it stands.
The Convener: I ask the same question about
the rules on financial provision in section 21. Are
the rules workable or is more detail required?

Professor Clive: I am sorry, I have not seen
that evidence, although I approve of the
objective—children should not be discriminated
against or prejudiced in any way because of the
way in which their parents choose to order their
personal relations and whether or not they get
married. I approve of that principle, but I am not
sure that the bill will do anything against it. I am
not sure what more the bill could do to foster that
principle. Therefore, I wonder what sort of
amendment might be proposed to have that effect.

Professor Clive: The drafting of section 21
could be improved quite considerably, but I think
that its provisions are workable. They provide the
court with quite a wide discretion, whereas the
Scottish Law Commission’s proposal, which I
would prefer, was more tied down and objective.
However, the provision is better than what we
have at the moment. In essence, it is a good
provision, but I would like to see its drafting
improved.

The Convener: You are correct that the bill
does not refer to the matter. Cases in which
cohabiting couples have children are probably
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straightforward, but, with cohabiting couples in
which the children are of only one of the parties in
the relationship, to put those children in exactly the
same position, we would have to interfere in some
way with the rights of the non-parent in the
relationship. The bill will give the courts discretion
to decide whether people satisfy the criteria in the
bill and therefore whether they should get
something from the estate if a cohabitant dies.
However, we must also think about the children. I
wonder whether the court’s decision in such a
case would have implications, if it is taken to its
logical conclusion. If it is not, under the law of
succession, members of the family of the nonparent in the relationship—such as brothers and
sisters or the mother and father—would inherit the
estate.

the law of succession. However, that is in a
different context.
In all situations, we should try to avoid what one
might call double counting. I do not suggest that
we should design the law so that children who are
in complicated relationships—in other words, their
natural parents have split up and they now live
with one of their parents who cohabits with
another person—have legal rights from both sets,
because they would then get better provision than
someone who lives in a normal situation.
The question is: what do we mean by equality?
The real issue is about ensuring that in no matter
what context children are brought up, we do what
we can through the law of succession to ensure
that those who have parental responsibility for the
child actually provide for the child after the
parent’s death. We do not do that at the moment.
We provide for those children only through legal
rights that relate to a natural parent and that has
nothing to do with parental responsibility. The law
of succession and family law are no longer tied
together, because succession has not been
reformed for a very long time. It needs to be
looked at.

Professor Clive: I assume that the issue arises
mainly in connection with section 22, which is on
succession. I suppose that any time that one
person gets more from a deceased person’s
estate, somebody else gets less. To that extent,
the children of a person might be prejudiced by the
fact that a cohabitant got an award. Given the
current life expectancy, most of the children whom
we are talking about will be adults and in many
cases quite elderly, so cases in which young
children will be penalised by an application under
section 22 will be infrequent. The court could take
into account the needs of young children.
Therefore, the objection to the measure is not
serious. However, I admit that I have not thought
about the issue in those terms before now.

The Convener: We move to questions about
jurisdiction and private international law, which is
Professor Beaumont’s area of expertise.
Margaret Mitchell: Your submission was
comprehensive, so the purpose of my questions is
to get on the record what you said about sections
27 to 29. Are civil partnerships covered in those
sections? Do they need to be, considering that we
have the Civil Partnership Act 2004?

The Convener: We are starting to think through
the issue. We thought that we should consider the
measure and ensure that we understand all the
implications of working towards the objective.

Professor Beaumont: Professor Norrie is in a
better position to advise you on that. I know that
he is working extremely hard on the subject. I
have not had a chance to compare the provisions
of the Civil Partnership Act 2004 with the proposed
amendments to the Family Law (Scotland) Bill.
However, Professor Norrie has done that, so I am
sure that members will be adequately advised on
the topic.

11:15
Professor Beaumont: The issue is the law of
succession, to which I hope the Scottish Law
Commission might apply its mind—the matter is in
its programme for the next few years. There are
issues in succession law about minor children; at
present, we do not treat them differently from adult
children. We treat all children in the same way,
and we guarantee a small amount of money
through legal rights.

Margaret Mitchell: Would it be right to say that
the equivalent rules are in the 2004 act?
Professor Kenneth Norrie (Adviser): There
are not equivalent rules; there are similar rules.

A strong case can be made for reform of the
law—although not through the present bill—so that
it protects more adequately minor children who are
in the unfortunate situation in which a parent dies.
The current law does not guarantee sufficient
protection for those children. Thankfully, most
people look after their children, either through their
wills or by ensuring that the family will sort it out.
Nonetheless, we should guarantee proper
provision for minor children. We need to look at
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Margaret Mitchell: Should there be equivalent
rules, Professor Beaumont?
Professor Beaumont: The difference between
similar and equivalent is a difficult one to play with.
I would be happy to hear what Professor Norrie
proposes to change in the provisions and then to
comment on those changes—that is the best way
to deal with it.
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Account must be taken of the new position
under the Civil Partnerships Act 2004, which was
not in the minds of members of the Scottish Law
Commission in 1992 when they made their
proposals.
The
matter
needs
careful
consideration. The rules will not necessarily be
identical, because there are some differences in
the way in which one treats same-sex partnerships
and heterosexual partnerships. For example, one
of the bars to marriage is when the partners are of
the same sex. We would have to make a slightly
different rule that a bar to a civil partnership would
be that the partners could not be of the opposite
sex. The rule would not be the same; it would be
similar or equivalent.

title 4 of the EC treaty. The UK has a flexible
position; it can opt in or out. At the moment, it is
generally UK Government policy to opt in to
legislation in this area. The opt-out is used for
border controls and immigration and asylum
issues, for example, but it could be used in relation
to matrimonial property. The situation with
European legislation is not necessarily a reason
for Scotland to do nothing; I simply point out that
the matter will be considered in the fairly near
future. I suspect that there will be a move towards
a unitary rule for movable and immovable
property, but that has not been determined; it is
just what the academics in the area propose at the
moment.

Margaret Mitchell: Does Professor Norrie want
to pursue that further?

With regard to Professor Norrie’s question, once
there is a same-sex relationship with a clear legal
civil partnership, the idea is to treat such people in
the same way as we treat people who are in a
marriage relationship. Therefore, there should be
an appropriate choice of law rule on the property
of the civil partners. The rule should be similar to,
if not the same as, the one for marriage. I do not
know of any technical reason why it would be
different.

Professor Norrie: That was a good example of
why the equivalent rule is the appropriate one.
Other provisions, such as section 29 of the bill, are
not replicated in the Civil Partnerships Act 2004
because section 29 is subsequent to the 2004 act.
There is no equivalent provision for civil partners
of what appears in section 29 of the Family Law
(Scotland) Bill.

Margaret Mitchell: You have quite a lot to say
in your submission about section 28, primarily that
the bill does not follow the Scottish Law
Commission’s recommendation for public policy
exception on the validity of marriage. You go on to
question whether the law should be codified at all
or whether it would be better dealt with under
common law because it is flexible. Can you
expand on your reasoning?

It would be useful to hear whether Professor
Beaumont believes that there are any technical
reasons why we should have this new rule for
marriage but not for civil partnerships. I know that
he has problems with section 29 in any case.
Professor Beaumont: The issue with section
29 is whether we need to codify the law at all. We
might need to do that more for civil partnerships
than for marriage, because there is no law for civil
partnerships unless it is created by statute
whereas there are already common-law provisions
for matrimonial property. If we are going to reform
the law on matrimonial property, should we do that
to preserve the status quo or should we move to a
system that has the same rule whether the
property is movable or immovable?

Professor Beaumont: I do not oppose codifying
the law if it is done in a way that improves the
existing common law. However, abolishing the
public policy exception will not be an improvement
on the common law. I do not know whether the
Executive really intends to do that, but that would
be the consequence of the bill as I read it.
Margaret Mitchell: Will you explain that a little
more?

I wonder whether now is the right time; the
provision was probably right in 1992 when the
Scottish Law Commission proposed it, but 13
years have gone by. Already there are working
papers in the European Union on matrimonial
property, and the introduction of legislation to
harmonise the international rules on matrimonial
property is on the Commission’s long-term
agenda. That will not happen for a few years, but it
is in the pipeline, therefore one suspects that any
reforms that are made here will be rather short
lived.

Professor Beaumont: Paragraph 14.12 of the
Scottish Law Commission’s 1992 report is on
public policy. It says:
“Under the present law there are certain cases where the
normal choice of law rules will not be applied because to do
so would be contrary to Scottish public policy. For example,
an incapacity by the law of the domicile would probably not
be recognised if it were based on religion or skin colour.
Conversely, a law of the domicile conferring capacity might
not be recognised if, for example, it allowed a girl of five
years of age to marry. In the 1985 discussion paper we
suggested that a public policy exception should continue to
apply. No-one disagreed with this.”

Margaret Mitchell: Do you accept that we
would fall in with European law?

The Law Commission published a consultation
paper and all consultees agreed that a public
policy exception was needed. The Law

Professor Beaumont: You are right to point
that out, because the United Kingdom has the
option of not opting into legislative proposals in
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Commission’s report recommended a public policy
exception, but the Scottish Executive has
produced a bill with no public policy exception.
The onus is on the Executive to say why we do not
need a public policy exception. The arguments in
the Law Commission’s report show why such an
exception is needed.

Unlike Professor Clive, who is instinctively keen
on codification, I am instinctively rather unkeen on
it and tend to think that it sometimes forces us in a
particular direction when it is better to leave things
alone. Arguments go both ways.
Margaret Mitchell: That was
explanation of a technical point.

Margaret Mitchell: I take your point. I agree that
the Parliament sometimes rushes to legislate
when it does not need to do so and when the
common law not only covers a matter, but is more
flexible and better. I take that point on board in
relation to section 28.

helpful

Some of Marlyn Glen’s points have been
covered. Does she have further questions?
11:30
Marlyn Glen: I intended to ask about same-sex
couples, but the issue has been covered. The
basic point is that provisions for civil partners
should be consistent with those for spouses.
The Convener: The final question concerns
grandparents and step-parents.
Mr McFee: The bulk of the evidence that we
have received so far suggests that children can
benefit greatly from the interest of the extended
family. However, the bill gives no automatic
parental responsibilities and rights to step-parents
or grandparents. What is your view on that? Do
you believe that step-parents and grandparents
have a problem, simply on grounds of cost, in
accessing children or obtaining orders that would
give them some form of access?

Margaret Mitchell: Will you explain that?
Professor Beaumont: I will try to explain—it is
not easy, but I will do my best. A choice of law rule
determines which legal system will decide how to
resolve a case. Such rules point to a particular
legal system—in this case, the system in the place
where a person was domiciled immediately before
marriage. Without the principle of renvoi, we go to
the internal law of that place. If a person was
domiciled in France immediately before marriage,
French law would apply and everybody would
know where they were.

Professor Clive: I speak as a grandparent and
citizen, rather than as a professor. The role of
grandparents can be extremely important, and the
grandparent-grandchild relationship is marvellous.
However, I do not think that making it a matter of
legal rights is the best way forward. It could be
worse, because the issue would become litigious.
Undoubtedly, there are difficult cases. One can
sympathise with the devastation that certain
grandparents must feel, but I believe that there
must be better ways of handling the issue than to
introduce a right that would conflict with other
rights.

Because the bill does not say that determination
will be by the internal law of a place, which would
exclude renvoi, the bill includes renvoi, so to try to
find out what the law is, somebody would have to
read French law to find out whether French private
international law would apply a different legal
system to determine the case. They might be
bounced from French law to Spanish law or any
other system in the world. Renvoi is a delight for
academic private international lawyers such as
me, but it is not particularly good for people in the
real world, because it adds complexity and costs
to finding out what the law is and to litigation, if it is
needed.

The question of step-parents is more difficult, in
a way. I found step-parent agreements to be the
most difficult issue in the consultation exercise. On
the one hand, there is something strange about
allowing parents, as adults, to dish out rights and
responsibilities to other persons. At the very least,
one would need to have the informed and
uninfluenced consent of the child or of someone
representing them. On the other hand, there is no
doubt that large numbers of step-parents are
playing a parental role and that people do not want
to go to court, because that is expensive and
stressful. If step-parent agreements could solve
the problem, they would be a good step. This is a

One advantage of not legislating is that such a
question remains open. If the Parliament wants to
legislate, it must decide whether to include renvoi.
That decision will be reflected in the statute.
Parliamentary time to consider such an obscure
question is unlikely to be available again for a long
time, so we will be stuck with whatever the rule is
for ever or for a very long time.
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The Convener: We will just ask the Executive to
comment on the Official Report. That will save a
bit of time.

Professor Beaumont: Another point—it is very
technical—is that once we legislate, we pin down
something that was unclear. As the Law
Commission recommended—the Executive is at
least in line with it—subsections (1) and (2) of
section 28 include the principle of renvoi. I am not
at all convinced that we want to include that
principle. In many other parts of private
international law, we have abolished that principle,
because it complicates the law greatly.
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difficult issue and it would be worth our exploring it
further.

procedure is in place. We have made it clear that
we do not think that that is good enough.

Mr McFee: Can you quantify the scale of the
problem that affects grandparents? We have
found it hard to tie any numbers or percentages to
it. Do you have an indication of how deep seated
the problem is?

We would like to make an impact on the
proposals, as we are responsible for family law in
Scotland. Until now, we have supported the UK
Government’s position, which is that the
application of the law should be based on the
principle of mutual recognition rather than
harmonisation. I know that that is controversial,
but there you have it.

Professor Clive: I do not have any such figures.
Mr McFee: Perhaps the next panel will.

I reassure you that we have those issues in
mind. You can understand the difficulties of
dealing with legislation here while also scrutinising
properly what is going on at EU level. However,
we are doing our best to keep up. I am sure that
committee members will welcome any input that
you wish to make on any of the issues concerned.
I know that this is an area of your expertise, and
members would be pleased to hear more from
you.

Professor Beaumont: The issue of agreements
and party autonomy is important and needs
careful consideration in most areas of family law.
In principle, it is good to allow people to reach
agreement with one another. The problem in
family law is that the child is not capable of
entering into an agreement, although they are the
person whose welfare must be paramount in such
cases. Usually it is good to let adults agree among
themselves, but in this instance that is not possible
because of the involvement of children. There
must be some mechanism for ensuring that any
agreement is in the best interests of the child. That
is always the difficulty in this area; a way has to be
found to allow a third party at least to check
whether the agreements that have been reached
by the adults—the step-parents, grandparents or
whoever—are in the best interests of the child.

I thank both the witnesses. The committee feels
privileged to have you both here, as you are such
eminent professors in the field. Hearing from you
has been very valuable. We know that you have
been working hard on family law matters for some
time, through the work of the Scottish Law
Commission. We are grateful for your evidence,
and I assure you that we will read the Official
Report when it appears so that we are all clear
about the evidence that we have heard.

I would like to mention something that I did not
say earlier about aliment and section 30. There is
a strong likelihood of an imminent proposal on this
subject from the European Commission. The
committee should watch what is happening in
Europe. Unlike the new arrangements for
matrimonial property, which will not apply for
several years, we could well be faced with a
proposal from the European Commission in the
autumn on the issue of the applicable law on
maintenance or aliment. The UK will have to
decide whether to opt into the proposal by either
using a separate piece of legislation or
incorporating the provisions into a bigger package
of legislation on maintenance. The committee will
have to take account of that. If the proposals were
to go ahead as a piece of Community legislation,
that would clearly take priority over the Family Law
(Scotland) Bill.

The committee met at 8 o’clock this morning for
a videoconference with a committee of the
Parliament of Australia, and we will meet again
after this meeting closes. We will break for a few
minutes before we hear from the Law Society of
Scotland witnesses.
11:38
Meeting suspended.
11:47
On resuming—
The Convener: I welcome Michael Clancy,
Morag Driscoll and John Fotheringham, who
represent the Law Society of Scotland’s family law
sub-committee. I thank them for attending and for
their helpful submission. We will go straight to
questions.

The Convener: That is a very different
perspective on the application of European law.
You are right to make that point, and I reassure
you that the committee takes the work of the
European Union very seriously. We have met
representatives of the Commission to discuss the
topic. We have made it clear that we wish to see
any official Commission documents on the matter
at the earliest opportunity. As you know, that is
difficult because much of the work is done virtually
in secret, and we do not get to see it until a formal

Marlyn Glen: The Law Society’s written
submission says quite a lot about domestic
violence and occupancy of a family home. Are the
bill’s amendments to the law on matrimonial
interdicts and its provisions on domestic interdicts
sensible? I refer in particular to the time limits.
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John Fotheringham (Law Society of
Scotland): The time limits are entirely appropriate,
given that a two-year model is used throughout the
bill. However, as a practitioner, I must say that the
confusing array of remedies can cause difficulty.
Therefore, the Law Society proposes that there
should be a single remedy for victims of domestic
violence, which would be simpler for those who
seek the remedy, those who seek to administer
the remedies, the courts and, most significant, the
police. At the sharp end of a case of domestic
violence, the victim does not need a bit of paper—
an interlocutor from the court. They need a couple
of burly constables. The more quickly and simply
that can be achieved, the better.

At the moment, if the parent with care believes
that the child should not have contact with the
absent and violent parent, it is possible for them to
refuse contact. The court will consider whether it is
in the best interests of the child for them to have
contact with that parent. If we introduce a
rebuttable presumption, we will insert another
factor into highly charged emotional situations.
That is not necessary, given the provisions of the
1995 act.
John Fotheringham: Part of the problem is the
use of the term “parental rights”, which is rather
unfortunate. The term is not restricted to parents—
it can be used in relation to grandparents, stepparents, neighbours and anyone else who shows
an interest.

There is currently an array of remedies. The
focus of the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 is on the
matrimonial home and exclusion orders and we
have protection from harassment orders, the focus
of which escapes me. The Protection from Abuse
(Scotland) Act 2001 is concerned more with what
is being done and what can be done to protect the
victim. We should adopt that model, rather than
amend the 1981 act.

A much bigger objection is to the use of the
word “rights”. Back in 1985, a judge said that
“parental rights exist for the benefit of the child and they are
justified only in so far as they enable the parent to perform
his duties towards the child”.

Parental rights under the 1995 act are better
regarded as parental powers that exist for the
benefit of the child. They are not free-standing
rights in the way that property rights and rights
against insurance companies are. If parental rights
are given or are presumed to have been given to
someone, or if someone is presumed to have
been deprived of them, the focus is not on the
interests of the child, as it should be. I disagree
that there should be a rebuttable presumption. Of
course, the courts will and should take into
account the effect on the child of any history or
allegation of domestic abuse. However, there
should not be a presumption.

Marlyn Glen: My next question is on occupancy
rights. Are the amendments that the bill makes in
relation to occupancy rights sensible and workable
in practice, or do they reduce protection for
vulnerable women in particular, by reducing the
period of occupancy rights from five to two years
and removing occupancy rights when the family
home has been sold in good faith by a third party
to a purchaser?
John Fotheringham: As we say in our
submission, the proposal to reduce the period to
two years is entirely appropriate. It makes good
sense if the bill is to reduce the other periods to
two years. Failing to make that change could place
a shadowy blight on a property that a third party
would not find out about until much later. If the
property was never occupied by the woman and it
was never her home, is it fair that she should have
occupancy rights there? The answer to that
question is probably no.

The Convener: I want to ask about a related
point. In evidence to the committee, Families Need
Fathers talked about the rights of the child, which
is a slightly different issue from the interests of the
child. The organisation wants responsibility for the
child to be apportioned in a more balanced way,
as it believes that in some cases fathers or
mothers have not had a level of contact with their
child that is appropriate and in the interests of the
child. Would a change in the law that put the
emphasis on the rights of the child to see both
parents be helpful?

Marlyn Glen: Scottish Women’s Aid has
advocated that the bill should include an
amendment to the Children (Scotland) Act 1995 to
introduce a rebuttable presumption against contact
with children where domestic abuse has taken
place. Do you think that such an amendment is
desirable in policy terms? Would it be workable in
practice?

Morag Driscoll: The Children (Scotland) Act
1995 already makes such provision. The absent
parent has a responsibility to maintain contact with
the child. The 1995 act gives a corollary right to
the child to have contact. There is also a corollary
responsibility on the parent with care to make
contact possible. In the court system, in mediation
and in family law practice generally, the rights of
the child are the paramount consideration.

Morag Driscoll (Law Society of Scotland):
The Law Society does not comment on policy—
that is not our role. However, the thrust of the
Children (Scotland) Act 1995 is that all action
should be in the best interests of the child.
Presumptions could interfere with those interests.
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The Convener: That is the point. Instead of
things being done just for the welfare and in the
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interests of the child, Families Need Fathers made
the slightly different suggestion that the child
should have a right to see both parents.

1948

them. Not infrequently, if a sheriff is faced with
different stories from two warring parties with the
child in the middle, the sheriff will request a report
from a third-party solicitor who has not been
involved in the case. That solicitor, who will have
met none of the parties beforehand, can go and
interview anybody, including the child’s teacher,
nursery teacher or health visitor and the child or
children themselves. That is another way of
getting the child’s views across without making the
child choose between parents. A number of
avenues are available to allow children to be
heard in the middle of such situations.

Morag Driscoll: That should be the case if it is
in the best interests of that child.
John Fotheringham: If I may put the matter this
way, I think that the right of the child is to have his
or her best interests looked after. The child has a
further right to express a view if he or she wishes
to do so in the appropriate circumstances, but the
right of the child is to have his or her best interests
looked after.

The Convener: The question for the committee
to consider is why, if the current law is right and
effective, so many groups seem to be unhappy
with it. However, we will come to that issue later.
We will move on to consider the issue of divorce.

The Convener: I want to be clear about that.
Families Need Fathers suggested that the law
needs to be changed to give the child a right to
see both parents, but you say that such a right
already exists under the 1995 act. I am not sure
that such a right exists in that form.

Margaret Mitchell: From your perspective as
practitioners, will the new separation periods for
divorce that are provided for in the bill make the
whole process easier for the parties to cope with?

John Fotheringham: The right already exists. If
that is in the best interests of the child, the court
will order it.

Morag Driscoll: Are you asking whether they
will make things easier from the point of view of
separation or from the point of view of divorce?

The child can have a voice in the process and
be a player rather than a football. If either parent
wishes to have a court order, whether positive or
negative, in relation to a child, the child must
receive intimation of that fact if he or she is old
enough. If the child can express a view, he or she
will be invited to do so if he or she wishes. As a
matter of practice, most children do not want to
express a view, but some do and those who do
have a right to do so. A child of 14 or 15 who
wishes to see a parent will probably have that wish
granted. In the very rare cases where that wish
might be a matter of dispute, the child’s view will
be given great respect by any sheriff.

Margaret Mitchell: I am asking about the
separation periods, which will be reduced to one
year and two years respectively. Is it likely that the
reduced periods will make things easier for the
parties in every sense?
Morag Driscoll: Yes.
John Fotheringham: I agree. At the moment,
parties who want to divorce must wait for two
years from the date of the cessation of their
cohabitation provided that the divorce is
consensual in terms of section 1(2)(d) of the
Divorce (Scotland) Act 1976. If the parties are
required to wait for only one year, they might be
more likely to wait for that period and proceed with
a divorce on a consensual basis rather than raise
a fault-based divorce, as that would now be
unnecessary. The committee heard evidence
earlier about whether we should have fault-based
grounds at all. For the reasons that the committee
heard, I want those grounds to be retained, but
they should not be used when they are
unnecessary. The answer to the question is that,
yes, the changes will make the process easier.

The Convener: In your experience, is there a
particular age at which a child is generally
consulted or is that totally a matter of discretion?
John Fotheringham: The 1995 act requires us
to ask whether the child has sufficient maturity and
understanding. That is presumed to happen when
the child is 12, but the presumption is rebuttable. If
the case involves a particularly quick-witted 11year-old, the court will certainly demand intimation
to that child. If that child wishes to express a view,
the court will listen. Once the child has expressed
a view, the court may take the view that the child
does
not
have
sufficient
maturity
and
understanding, but the child’s view is at least
allowed into the process. In a recent case, it was
suggested that, no matter how young the child
might be, the child ought always to be asked
whether they had a view that they wanted to
express.

Margaret Mitchell: It is helpful to have the
perspective that people may not rush to use the
very quick option, given that the year option will be
available to sort things out.
12:00
Morag Driscoll: The Scottish way is negotiation
over children and property. People do not often hit
the lawyer’s office the day after a big argument.

Morag Driscoll: It is not uncommon for children
under the age of 12 to express a view and even to
consult a solicitor who will express that view for

197


343

1949

25 MAY 2005

There is a space of time, which allows for a legal
aid application. By the time that a minute of
agreement is agreed, other issues are settled and
people proceed to divorce, the one-year period
has often been reached, which allows for a nice,
amicable, consent-based divorce. Also, in cases in
which one party will not consent, the fact that the
other party will not have to wait a full five years will
make the process a great deal easier for many
people. Five years is a long period to wait.

on the ground that the people had been
separated, rather than on the ground of the
adultery of the defender. However, sheriffs are
rather stuck with what we lawyers present to them.
It is possible to amend that information—that has
happened—but another piece of paper has to go
to the court, so it is an extra expense.
Furthermore, if a person who is on legal aid wants
to do that, they must get the Scottish Legal Aid
Board’s permission. However, in adultery-based
divorces, it is not uncommon for the defender and
the person whom we grandly call the paramour
happily to provide the necessary affidavit
evidence. Such divorces often go through without
acrimony and everybody is happy. The suggested
change would be symbolic, but it might add an
extra layer of complexity and a thread of acrimony
that does not exist at present.

Margaret Mitchell: Given that the hope is that
we will have more consent-based settlements, are
you in favour of a system of joint petitions rather
than the pursuer and defender system?
Morag Driscoll: In a way, we already have joint
petitions. Consent-based divorce is great in cases
in which there is nothing to be argued about.
However, if people are fighting over who gets the
house, consent is withheld, which creates a
problem.

Margaret Mitchell: That is interesting, because
it is contrary to the views that we have heard from
people who are not practitioners. I suppose that I
assumed that joint petitions would be much easier,
would involve less work by a solicitor and might
even be presented without the involvement of a
solicitor. Was that assumption correct?

John Fotheringham: If everything is agreed,
we do not need a joint petition. Another problem is
economic: the Scottish Legal Aid Board would
probably not be willing to provide funding for half a
joint petition.

John Fotheringham: I do not think that we
would ever want something like that to go through
if children were involved. One does not want any
decree to go through that could radically affect
children’s rights without the court having at least
some input. At the moment, we have a simplified
divorce under the two or five-year procedure if
there are no financial conclusions or disagreement
and if no children under 16 are involved. That is
fair enough. However, if parties could, through a
joint petition, agree with complete freedom what
was to happen and children were involved, that
would be a retrograde step. We want—and I
understand that this is the Executive’s policy—to
look after the interests of children above all else.
Therefore, we do not believe that the joint petition
would be a good idea.

Margaret Mitchell: To be clear, in my
understanding there must be a pursuer and a
defender under Scots law.
Morag Driscoll: That is correct.
Margaret Mitchell: Should we do away with that
and instead have joint petitions?
Morag Driscoll: That would be a symbolic
gesture. If there is an argument, there will not be
enough agreement to present anything jointly to a
court.
Margaret Mitchell: I agree, but if there is
agreement, is it not unnecessary and does it not
needlessly cause acrimony if one person has to be
the defender and one person has to be the
pursuer?

Margaret Mitchell: That was very helpful and
adds a perspective that we have not had so far.

Morag Driscoll: In my experience as a
practitioner, by that stage, there is often no
acrimony and the titles “pursuer” and “defender”
do not suddenly create acrimony where there has
been none. Also in my experience, it can be easier
to get a consent-based divorce if the other party
does not have to contribute in any way and does
not have to fuss about it or go to a lawyer. A joint
petitions system might create situations in which
one person refused to pay half the costs or did not
want to go to a lawyer because the other person
was receiving legal aid, whereas they would have
to pay. That could cause acrimony where there
was none.

Morag Driscoll: In a way, we already have a
joint petition procedure. Couples frequently do not
agree and one party will raise a divorce, usually
either on the ground of adultery or of behaviour.
The matter then goes on hold—it gets sisted at
court—and that is sometimes how one brings the
other person to the negotiating table. Things get
agreed and the parties submit a joint minute or
petition to the court, saying, “This is what we’ve
agreed. Will you ratify it and grant the divorce?”
That is how the divorce goes through. That
procedure helps parties who started off in
opposition to reach an agreement and to submit to
the court the joint document, which says, “We’ve

With the previous panel, the committee
discussed whether a sheriff could grant a divorce
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made the agreement. Can you rubber-stamp it for
us, please?”

1952

to agree on the basis of current-date value,
because that is seen as more just. In any case,
the parties are able to agree what they think is
just.

Margaret Mitchell: To be quite clear, is a joint
petition exactly the same as a joint application
process?

The difficulty with the bill is that it seems to
throw out the baby of certainty with the bath water
of injustice. We need to have some kind of
certainty so that we can advise our clients and the
clients can know roughly what will happen in court.
If we give complete discretion to the sheriff, that is
not law—it is telling the court to decide what is fair.
If we want to do that, we can, but it would be very
unfortunate, because no one would know where
they stood. That is why in our submission we
suggest that we attack the problem not at section
10 of the 1985 act, but at section 8, which deals
with the transfer of property, and leave the rest
unchanged.

Morag Driscoll: A joint minute comes about
when one party raises an action individually and it
goes to court. Normally, the action gets sisted to
allow for a negotiation period. Negotiation is
managed successfully, parties come to an
agreement and they put the main points of their
agreement into a joint document that is called a
minute, which is then submitted to the court.
Margaret Mitchell: Is that different from a joint
application process?
Morag Driscoll: A joint application process
implies that the parties start off in full amity. If the
parties are not in amity, there will be no joint
petition, because the parties will not be asking the
court for the same thing.

Earlier, the example of the valuation of pensions
was given. There is no just reason why the spouse
who wants a share of the other party’s pension
should have any share of the increase in the value
of the pension that took place after the parties had
ceased to cohabit. He or she has no right to the
asset and has not contributed, even indirectly, to
its value. For that reason, the pension should be
valued at the relevant date.

Margaret Mitchell: Is your argument the same
for a joint access application?
Morag Driscoll: What do you mean by “joint
access application”?
Margaret Mitchell: Starting the whole ball
rolling.

The transfer of property, especially when it is in
joint names, is an altogether different matter,
because one or other party has had title to the
property in common law but has not had use of it
since the relevant date and up to the transfer date.
There is no reason why we should take the
relevant date value, rather than the transfer date
value. In order to take away the injustice of Wallis
v Wallis—which, as Professor Clive said, was
simply wrong—we do not need as radical a
change as the bill proposes.

Morag Driscoll: Again, by the nature of the
process, both parties would be required to agree
that the matter should go to court. They would also
have to agree what should go to court.
Sometimes, the only way of getting things started
is for one party to say, “No, I don’t agree with any
of this,” in which case there will not be a joint
petition. The joint petition process would add an
extra level of complexity and its use would not
necessarily avoid acrimony.

Margaret Mitchell: You have addressed the
transfer issue. What about the issue of jointly
owned property and the family home? Does your
view that we should move away from using the
relevant date relate only to transfer?

Margaret Mitchell: Section 14 of the bill allows
for a fluctuation in value of any financial provision
to be taken into account. What are your views on
that? Should the provision be limited to, for
example, the family home, to jointly owned
property or, as in the case of Wallis v Wallis,
property transfer orders?

John Fotheringham: I am talking chiefly about
the transfer of the family home, which is a
separate matter. The issue has been very relevant
in recent years, because the value of housing has
shot up much faster than that of all other kinds of
property. However, if we take the relevant date for
other forms of property and the current value—the
value at divorce—for the family home, we will
remove the ill effects of Wallis v Wallis and be left
with the certainty that was one of the good aspects
of the 1985 act.

John Fotheringham: The committee heard a
clear exposition of that from Professor Clive, which
I will not try to top. The problem with the Wallis
case was that the transfer value was taken as the
valuation at the separation date—the relevant
date. In that case, there was a gap in value of
£24,000 between the relevant date and the date of
the divorce decree—the date of the transfer.
Practitioners tend to agree that that procedure
causes injustice. In negotiation, we tend to try to
work on current values. A tiny minority of such
cases get to court for the decision; the vast
majority are agreed through negotiation. We tend

Margaret Mitchell: Does anyone else want to
comment on the issue?
Michael Clancy (Law Society of Scotland):
John Fotheringham has said it all.
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Margaret Mitchell: In other words, the provision
should be limited. You are not in favour of giving
carte blanche in respect of all valuations.

Michael Clancy: I do not think that matters
could be arranged in such a way that the divorce
would be suspended until the property had been
transferred. The concept of a suspended divorce
strikes me as unusual.

John Fotheringham: That is correct.
Stewart Stevenson: I am sorry, but I want to
pursue the issue of Wallis v Wallis. You have
helpfully provided a paper on that topic. Perhaps
less helpfully, however, you go into some of the
tax implications of the decision. I want to help my
understanding of the issue by asking a simple
factual question. You say that the transfer of
assets happens at the point of divorce. In tax
terms, does it happen before the divorce—while
people are still married—which means that all the
benefits of inter-spouse transfers accrue to it, or
after the point of divorce?

John Fotheringham: Of course, the situation
does not arise very often, because a transfer is
usually of the matrimonial home and there is an
exemption for the matrimonial home anyway.
However, I take your point.
Stewart Stevenson: It would arise with assets
such as shareholdings. The example that you give
in your submission includes shareholdings, albeit
that the value of the shares in that case would be
unlikely to trigger capital gains tax unless they had
done extremely well. I am not clear about the tax
position. Are you suggesting that the bill will make
it more difficult for the courts to take account of tax
liabilities that move from one partner to another or
are you saying that the bill adequately covers that
situation?

John Fotheringham: The real issue is capital
gains tax. The Inland Revenue has always taken
the value of the property as it became the property
of both parties or either party; it goes right back to
the acquisition date, rather than the date of the
transfer.

Michael Clancy: We are saying that the bill
needs to be changed.

Stewart Stevenson: I understand that. I am
asking where in the tax cycle the capital gains tax
liability crystallises into a payment that needs to be
made to the Inland Revenue. If tomorrow I
transferred a large shareholding with an accrued
capital gains tax liability to my spouse, there would
be no need for tax to be paid. That would happen
when she disposed of the asset. From reading
your paper, I am not entirely clear whether the
same would be true if the asset were transferred
at the point of divorce. In other words, would the
liability transfer to the person receiving the asset
but become payable on disposal of it, or would it
came into play at the point of divorce and transfer?

Stewart Stevenson: So it will not allow the
courts sufficient flexibility to regard the transfer of
liabilities between parties as one of the value
items that must be taken into consideration. Is that
why you say that it needs to be changed?
Michael Clancy: Yes.
Stewart Stevenson: That has probably worn
my brain out, convener.
Michael Clancy: You are not the only one.
The Convener: That is a relief. On Wallis v
Wallis, are you saying that the law is wrong or that
the decision was wrong?

12:15
John Fotheringham: The transfer is a
chargeable event for capital gains tax purposes.

John Fotheringham: The decision was wrong.
Hark at me—I am a little solicitor from
Inverkeithing and I am saying that the House of
Lords got it wrong. However, I am supported by
some fairly heavy guns.

Stewart Stevenson: So the liability happens
then.

The Convener: The case interests me. My
reading of it is that, if the House of Lords has
applied the law, the law might not be right. Why do
you say that the interpretation is wrong?

John Fotheringham: That is right.
Stewart Stevenson: The money has to be paid
out to the Inland Revenue at that point.

John Fotheringham: It was an unnecessary
interpretation and the court could certainly have
taken the view that the transfer value should be
the value on the date of the decree of divorce
rather than that on the relevant date. There were
complex arguments at the time—I do not know
whether the committee has a copy of the case with
all the arguments in it. It was a narrow decision,
but the House of Lords got it wrong. The
implications of that emerged only later, but
everybody sees them now. However, because the
case went to the House of Lords, we will not get

John Fotheringham: That is the chargeable
event.
Stewart Stevenson: If the divorce were not to
be active until the transfers had taken place, would
that defer the chargeable event until the person
receiving the asset disposed of it? That is a
speculative question, because we are talking
about the view that the Inland Revenue would
take.
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rid of it except by legislation, which is why we are
delighted that we have the opportunity to do so
through the bill.

1956

initiated about whether the system should be
adversarial or whether we should recommend a
system of joint petitions. Given what you have
said, are there implications for the pursuer in that
they are expected to outlay expenses first, albeit
that the costs are evened up at the end of the
process?

Stewart Stevenson: I have a wee point on
costs to defender and pursuer. How do the costs
end up, for the pursuer in particular, when there is
a minute of agreement? I hope that I am using the
right terminology.

Morag Driscoll: A person has costs for seeing
their solicitor about divorce. The decision to go to
court to get a divorce because issues cannot be
agreed is never taken lightly on either side,
because that is much more expensive. A person
has to pay court dues to lodge a document with
the court. If the defender chooses to defend any
part of the action, they will have equivalent costs.
To lodge their defences, it costs the same as it
costs the pursuer to lodge the initial writ.
Therefore, the costs end up roughly the same,
unless the case is completely undefended, in
which case the defender has no costs. They will
have signed a consent form or provided affidavits,
which are often paid for by the pursuer, because
the defender agrees to provide them as long as
they do not have to pay. If the divorce is
undefended, the costs fall on the pursuer, but they
are quite low.

Morag Driscoll: Basically, in matrimonial
matters, the usual court rule that expenses follow
success does not apply and it is normal that each
party pays their own costs. The exception would
be if the behaviour of one of the parties had
caused the costs to mount. For example, if
someone simply refuses to submit the necessary
documents, as a result of which extra actions are
required, they can be found liable for the other
party’s share of that extra cost. However,
normally, a person pays what their side has cost—
it is not paid for them because they have won.
Stewart Stevenson: Are the costs that the
pursuer will incur deducted from the pursuer’s
assets, before they are divvied up?
Morag Driscoll: No. They are irrelevant.
Stewart Stevenson: So they come out of
whatever share the pursuer ends up with.

The Convener: That is the information that I am
interested in, so that we know whether there is any
financial disadvantage.

Morag Driscoll: Yes. The same is true for the
defender, given that the defender could end up
with the assets. If a person receives legal aid, the
Scottish Legal Aid Board does not touch the first
£4,500 of whatever they achieve, but they are
expected to pay their legal expenses if they
achieve more than that.

Morag Driscoll: It is in the hundreds not the
thousands of pounds.
The Convener: You say that the costs are low.
Define low.
Morag Driscoll: For an undefended two-year
consent-based divorce, the court dues add up to
just under £81, and there are fees for lodging the
affidavits and the minute for decree.

John Fotheringham: Of course, those
expenses will be much less if a person is on legal
aid, because they are calculated at legal aid rates,
which are about one third of ordinary, unenhanced
rates.

John Fotheringham: Those are another £30
each.

Morag Driscoll: It assists the parties if they
negotiate and come to an agreement, because the
court action costs much less. The majority of
divorces that go through are two-year consentbased divorces, which means that nothing
contentious has been discussed. In such cases,
the court is simply asked for the divorce, otherwise
it would not be consent based. The most
economic way in which parties can get a divorce is
to have a formal agreement, which is called a
minute of agreement, that is separate from any
court action, after which one of the parties raises a
divorce and the other party provides the consent
or—if the divorce is adultery based and for some
reason the parties want it to go through quickly—
the necessary affidavits about adultery and the
welfare of any children.

Morag Driscoll: So the court fees are about
£150 or £160. Solicitors’ fees for an undefended
divorce are in the region of £350 to £400. We are
not talking about a vast amount of money. Of
course, if the person is legally aided or if they are
in receipt of benefits, they do not have to pay the
court costs; they submit a form with the court
documents and the court waives the fees.
Mrs Mulligan: You have given fairly substantive
written evidence on section 16, which relates to
domicile of children. However, to get your views
on the record, it would be useful if you would
outline your concerns and explain why you
suggest that certain paragraphs should be
deleted.
Michael Clancy: I will deal with that; it gives me
an opportunity to talk. Some of you know me—I
recognise Mike Pringle and congratulate him on

The Convener: I have a question to assist our
thinking on the debate that Margaret Mitchell
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his appointment as deputy justice spokesperson.
How is that for smarminess?

John Fotheringham: That should absolutely
not be done, because it would create huge
problems. If that were to happen, one would be
saying that a mother who had allowed joint
registration on the basis that the father would not
have rights had taken a decision about the status
of the child and the father’s parental
responsibilities and rights that she did not mean to
take. To make the new provisions retrospective
would be appalling, to be frank. If the mother is
willing jointly to register the birth so that the father
has equal parental responsibilities and rights, she
should do so knowingly. If you were to make those
parental responsibilities and rights retrospective,
she would have done so unknowingly and 16
years’ worth of births would have been changed
by the stroke of the parliamentary pen.

Section 16 is intended to dispose of the
distinction between the domicile of legitimate and
illegitimate children. We support that proposal, its
objective and the rule in section 16(1) that
“A person who is under 16 years of age shall be domiciled
in the country with which the person has for the time being
the closest connection.”

However, we have reservations about the
provisions of section 16(3), which sets out the
presumptions that are to apply in determining for
the purposes of the section the country with which
a person has the closest connection.
Earlier this morning, you debated whether the
presumptions are presumptions or rules and
whether a rule can be expressed as a presumption
and vice versa. Those questions were bounced
around the society’s sub-committee on family law
for a couple of meetings. We arrived at the
conclusion that the evidential route of presumption
was not appropriate and made the structure of
section 16 a bit too complex for its provisions to be
usefully and easily applied. We came up with a
recommendation for a replacement, which takes
account of our conclusion and proposes the
deletion of parts of section 16(3). We also wanted
to confine paragraph (d) of subsection (3) to cases
in which the child is currently at home with a
surviving parent. The effect of that paragraph as
drafted is that the child is presumed to have the
domicile of a parent with whom the child might
have lived for only a brief time some years ago.

12:30
Morag Driscoll: You would also be giving the
small number of very difficult absent parents a
brand new weapon. They would suddenly have
acquired rights over a child that they might not
have seen since it was born 10 or 12 years before.
Mr McFee: What about the situation in which the
father is unmarried but the parents registered the
birth of the child jointly? Is there a case of
unfairness there?
John Fotheringham: No. The change in section
17 is more symbolic than it looks, because it does
not give the father an automatic right to see the
child at all. It gives him the option to go to the
court to ask for contact with the child, which he
already has. If he is still living with the mother of
the child, he does not need any rights; he is there,
pouring the Coco Pops, helping with the
homework, taking the child to East End park and
fulfilling the functions of a father.

We came to the conclusion that section 16
should be amended. A draft amendment is in our
submission, and you can confidently expect that
we will send it to you in advance of stage 2.
Mrs Mulligan: It was useful to have the example
laid out in front of us, because it clarified the
concerns that you had. I will not pursue the matter
any further.

Mr McFee: You were doing well up to that point.
John Fotheringham: This season, perhaps.
Such a father does not need the rights, and if he
does not need the rights he should not have them.
One of the overarching principles of the Children
(Scotland) Act 1995 is that no court orders are
given unless it is necessary that they should be
given. If everything is working out happily, the
father does not need those rights and should not
be given them—certainly not retrospectively.

Mr McFee: Section 17 concerns unmarried
fathers. I am aware from your very brief comments
on it in your submission that you agree with the
section, but my question is whether granting
parental responsibilities and rights to unmarried
fathers will be likely to cause significant practical
problems for single parents or their legal advisers.
Morag Driscoll: In many ways, it will make life a
great deal easier for the client—the unmarried
father—who comes in because he wants to see
his children, as it will remove the need to go to
court for declarative paternity and various other
complexities.

Morag Driscoll: Remember that it is open to a
couple who are living together and happily
bringing up their children together to sign a
parental rights agreement. That is the avenue. Not
making the rights retrospective does not mean that
there will be a whole raft of fathers who cannot get
the rights in any other way than by going to court.

Mr McFee: Would making the new rules
retrospective create problems?
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Morag Driscoll: I would like to mention one
other small point—although it is quite a big point
for the people involved. The advantage of giving
parental rights to unmarried fathers is that, in the
very small number of cases where a mother dies,
the father will have the automatic right to continue
to look after his children and will not have to
compete with other family members. I have been
involved in cases in which a father has come back
from the funeral home to find that the weans have
been taken by another family member, and he has
had to go to court to get them back.

for payment of a capital sum or for the transfer of
property. There are issues around that provision,
which does not cover everything.
We noted that a difficulty might arise if more
than one person were to make a competing claim
on the estate. That is the principal difficulty that
the provisions on intestacy present.
The deadline of six months for making an
application, in section 22(6), also causes us a wee
bit of trouble. Section 22(7) allows the court to
extend the deadline. Such an extension might be
necessary, but the approach could lead to the
situation that we describe in our submission, in
which

Mr McFee: Does that apply to children between
the ages of zero and 16, even if they have been
registered?
Morag Driscoll:
legislation.

Yes.

It

is
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“the executor who winds up an estate and pays out without
knowledge of a claim by a cohabitant after say 9 months
could be faced with an order to pay the cohabitant without
any funds with which to make the payment.”

retrospective

Mr McFee: I understand the argument about
retrospective legislation.

The provision in section 22(11)(c) on the net
intestate estate brings together the legal rights and
prior rights of the surviving spouse. It would be
better to treat legal rights and prior rights as
separate components.

Morag Driscoll: We all come out in spots about
retrospective legislation. We are lawyers.
Mr McFee: It is amazing to see so many lawyers
agreeing with one another.

As Paul Beaumont said most eloquently, the law
of succession needs a fundamental overhaul. The
last major provision was the Succession
(Scotland) Act 1964 and I think that the committee
recently dealt with the Prior Rights of Surviving
Spouse (Scotland) Order 2005 (SSI 2005/252),
which increased the amounts to which the
surviving spouse has a prior right. The 1964 act
deals with intestate matters, but the structure for
succession was designed with the feudal system
in mind and now that we have abolished feudal
tenure we should consider the matter closely.

The Convener: I turn to section 18 on the
meaning of “cohabitant”. Is the section workable in
practice?
John Fotheringham: It is workable subject to
the slight amendments that we have made.
Morag Driscoll: We have merely suggested
amendments; it is the committee that will make
them. [Laughter.]
John Fotheringham: That is a fair point.
The idea behind the section is certainly
thoroughly workable, and possibly not before time,
but I think that the slight amendments that we
have proposed would make it work better.

The Convener: You are not the first person this
morning to advise the committee of the need to
consider the law of succession.
Michael Clancy: The matter could be an item
for a future agenda.

The Convener: That is helpful. Further to that,
do you foresee any difficulties that either clients or
solicitors might face in giving surviving cohabitants
a claim for succession? I know that, strictly
speaking, the Family Law (Scotland) Bill does not
deal with succession, but there are one or two
areas where one might end up entering into that
area of the law.

The Convener: The Prior Rights of Surviving
Spouse (Scotland) Order 2005 is on its way to the
Justice 1 Committee, but we have not yet seen it.
Michael
Clancy:
commendable order.

It

is

a

thoroughly

The Convener: We shall see; I will not presume
anything.

Michael Clancy: Section 22 makes most
inroads into that topic, and a number of issues
arise from that. It is important to realise that it
applies to intestacy, where someone does not
leave a will. It is also important to note that the
provision in section 22(2) is discretionary. Section
22(2) provides that

For the record, is the bill’s approach to financial
claims on the separation of cohabitants workable?
Morag Driscoll: I echo John Fotheringham’s
comment. If the provisions are amended as we
propose, they will be workable. The proposed
approach will certainly be better than a system in
which we have to tell a gentleman or woman who
shared their house with a cohabitant for 20 years

“Subject to subsection (4), on the application of the
survivor, the court may … after having regard to the
matters mentioned in subsection (3), make an order”
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that they are entitled to nothing when the
relationship is over.

Mr McFee: You probably heard the question
that I asked the previous panel; this one will be
largely the same. I do not think that we need to go
into the reasons for not granting automatic rights
and responsibilities to grandparents, unless you
particularly want to; however, in your opinion, is
there a substantial problem with grandparents not
being able to gain access to or contact with
grandchildren? I would be delighted if you could
quantify that, because otherwise you will be about
th
the 95 panel that has not been able to do so. Is
part of the problem straightforward and financial,
in that the cost of pursuing contact with
grandchildren through the courts is prohibitive, or
are there other obstacles?

The Convener: That is a good note on which to
end our discussion on cohabitants; I think that
there is consensus on that point.
Marlyn Glen: There are provisions throughout
the bill on same-sex couples. Does the bill achieve
its aim of treating cohabitants of the same sex in
the same way as it treats cohabitants of the
opposite sex?
John Fotheringham: Broadly. We address
some drafting matters in our submission, but if our
proposed amendments or versions of them were
to be accepted, the bill would largely achieve that
aim.

John Fotheringham: I will have a stab at
quantifying the problem by saying that the number
involved is nearly nil. I know that there is a group
of grandparents who will disagree with that, but I
have been practising family law for 30 years and I
have rarely found a grandparent who has been put
off seeking parental responsibilities and rights,
including the responsibility and right of contact
where that is appropriate. Usually, the grandparent
does not have to seek a court order; grandparents
are part of the backbone of family life and, given
that in more and more families the mother and
father are both employed, grandparents are more
and more involved—indeed, in most families they
are absolutely essential. The question of rights
arises only in cases of dispute, and if there is a
dispute, it ought to be under the eye of the court.
Therefore, the question of granting automatic
rights is more symbolic than real. A grandparent
would not have an automatic right to see a specific
child if the case were in dispute; the grandparent
would have to go to court.

Marlyn Glen: You think that there is a need for
the amendments that you propose in your
submission.
John Fotheringham: Yes.
Marlyn Glen: Does the bill go far enough in
treating civil partners in the same way as it treats
married couples?
Morag Driscoll: That question is really about
policy more than legal workability. We tend to be
fairly careful to stay away from approving or
disapproving policy.
Marlyn Glen: I was not really asking you about
policy; I was asking about the way in which the bill
is drafted. I notice that you have suggested
amendments to various parts of the bill to make it
more consistent.
John Fotheringham: An unfortunate aspect of
the bill is that it suggests that we treat same-sex
partners as if they are living together as husband
and wife. That is a little flawed conceptually,
because they would not be living together as
husband and wife but as civil partners. If we did
not have the Civil Partnership Act 2004, that would
be a perfectly good definition, but we do. By
chance, that act is likely to come into force even
before the eventual family law act. Therefore, we
should refer to same-sex couples who are living
together as if they were civil partners, rather than
husband and wife.

Morag Driscoll: Yet again the overarching
principle is what is in the best interests of the child.
Where we have warring adults, granting automatic
rights is like putting petrol on a fire—it does not
help. People having contact with a child is not
about whether or not they should have contact
with Billy or Susie, say, but about the sort of
contact that they should have and when and
where it should take place. Many issues are
involved. In the first flush of a family break-up, it is
often not helpful for there to be competing adults
all wanting to see the children. Very often the
problems can be solved by the parents negotiating
what will happen about the children, and
grandparents can be included in that.

Marlyn Glen: From a practitioner’s perspective,
does the bill need to address issues that same-sex
couples face more than do opposite-sex couples?
John Fotheringham: We have not had any
partnership cases yet, so that issue has
arisen. I cannot think of particular problems
they would have that have not been suffered
possibly solved by heterosexual couples.

civil
not
that
and

The vast majority of grandparents see their
grandchildren and the vast majority of
grandparents are a positive part of their
grandchildren’s lives. However, we must not forget
that in a tiny percentage of difficult cases having
contact with their grandparent might not be in the
best interest of the grandchild for various reasons
or because it would add a difficulty to the child’s

The Convener: Bruce McFee has a question on
grandparents and step-parents.
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life. If an automatic right is established, the child,
as well as the parent, is put on to the back foot.
The child might have to say, “No, that is not in my
best interest,” and have to prove it. That is a heavy
burden.

guaranteed. Just because a person qualifies
financially does not mean that they will get legal
aid to raise the action. The question is
complicated. Most lawyers are willing to negotiate
payments over time, but finance can be an extra
burden.

12:45
Mr McFee: I want to tease out something that
John Fotheringham said, which was that, even if
someone has an automatic right, if they have been
denied contact, they would have to go to court to
prove that right or to—

Mr McFee: Perhaps you would quantify that for
me. If I was a grandparent—which, clearly, I could
not be—and wished to pursue that right, what
would the costs be? Can you give me a ballpark
figure? I know that that might be like asking, “How
long is a piece of string?”
Morag Driscoll: It depends how long the case
takes in court, how many times someone has to
appear and so on.

Morag Driscoll: Enforce?
Mr McFee: Enforcement is another issue. I
presume that where there is conflict, enforcement
will
be
extremely
difficult.
What
John
Fotheringham said is that even if grandparents
were given the automatic right of contact with their
grandchildren tomorrow, that would not make a jot
of difference.

Mr McFee: What does it start at?
John Fotheringham: An undefended action
would not cost very much—perhaps £200 to £400.
However, the case would not go ahead if the
action was undefended—if there was agreement,
there would be no action at all. A case will only
ever happen where there is dispute. Of course, the
cost will also depend on the length and, to some
extent, the bitterness of the dispute.

John Fotheringham: In practical terms, it would
not make very much difference.
Mr McFee: In fact, it could enflame the situation.
John Fotheringham: Certainly.

The present court rules are designed to
minimise court time and expense. Even so, the
costs can go into the thousands of pounds. Very
often in cases of dispute, one or other party—or
possibly both or all three parties—might want to
hire their own psychologist to give evidence, which
is horrifically expensive. The case should not go to
proof, as that is just too expensive.

Morag Driscoll: Grandparents, aunties, uncles,
brothers and sisters can go to court and ask for
contact.
John Fotheringham: And neighbours.
Morag Driscoll: They can do so under section
11 of the 1995 act; they do not need a right to do
it. Anyone who has an interest in a child’s life—
who is part of the child’s emotional life—who might
need such a right can already apply to the court
for contact with the child.

Morag Driscoll: The hope is that all parties can
be got into some form of mediation. That can often
take the sting out of a heated situation and help
the parties to come to an agreement that they can
live with. Sometimes, mediation can make clear to
the grandparents the nature of the difficulty, which
can also take the sting out of the situation. Just
going to court can be a burden and it can put an
equivalent financial burden on the parent of the
child who is defending the action, reasonably or
unreasonably.

Mr McFee: Okay. I want to crystallise things, as
what you are saying is helpful. So, someone does
not need the right to go to court to establish
contact, and even if they have the right to have
contact, they might have to go to court to enforce
it. Do people decide not to go to court because the
cost is prohibitive or because some other obstacle
is in their way—perhaps ignorance?

Michael Clancy: The issue of statistics was
raised. We took a look to see if there were
statistics on the subject. “Civil Judicial Statistics
Scotland 2002” contains the most recently
published statistics that we could find. They
indicate that in 2002, in sheriff courts, there were
481 cases involving residence or contact issues.
Although 1,138 cases were initiated, the number
reduced as they went through the various
processes. The statistics do not deconstruct that
any further. To be honest, your question should be
addressed to the Scottish Courts Service, which
might have a sufficient statistical breakdown that it
does not publish.

Morag Driscoll: I do not like the word
“prohibitive” because that implies that the process
is overly expensive.
Mr McFee: I suppose that that depends on
someone’s income.
Morag Driscoll: There can be two problems
with finance. First, for people who do not qualify
for advice and assistance or legal aid, cost can be
an extra burden. There are also people who
qualify financially for legal aid but who have to
justify to the Scottish Legal Aid Board that it
should take their case forward. That is not always
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Mr McFee: I understand that you cannot say
how many of the 481 cases involved
grandparents, step-parents or aunties.

a divorce. They have a three-stage process that
enables people to get round a table and talk about
the interests of the child in the context of the
extended family. Such useful initiatives cannot be
excluded from the discussion.

Michael Clancy: Exactly. However, the fact that
there were 6,418 divorce actions in the same
period shows you that residence and contact
issues do not come to litigation anything like as
frequently as some of the other family matters.

Morag Driscoll: We have an equivalent process
through minutes of agreement, which are agreed
before the divorce takes place. As a routine part of
that process, the parents agree where the children
will live, how often they will see the other parent,
whether they will see grandparents, where they
will spend their holidays and so on.

Morag Driscoll: That is true of residence and
contact issues in isolation. However, often, they
are dealt with as part of a divorce action.
Mr McFee: Do you find that children are often
used as pawns in a divorce action?

The Convener: But when one parent will not do
that we have nothing; we have no sanctions. All
that we have is the welfare interests of the child.

Morag Driscoll: I would not say that that
happens often. Scottish parents must be given a
great deal of credit. I have often been astonished
by the generosity of spirit of mothers who have
been through terrible violence and who say to me,
“Aye, he beats me but he doesn’t touch the kids,”
and who will agree to the father’s contact
requests. I have seen some mean mindedness but
that can often be solved by working with the client.
You can ask them whether they love their dad—or
their mum, if the client is a man—and when they
reply that of course they do, you can ask, “Well,
don’t your children love their dad?” Most people
are reasonable. Some are unreasonable for a
short time and some are permanently
unreasonable.

Morag Driscoll: Various jurisdictions have
different sanctions. The French can put someone
in jail and fine them a huge amount of money. My
question is always: what does the child do when
mum is in jail?
The Convener: I know that that is a good
example to put us off the idea of having sanctions,
and none of us sitting round the table is
suggesting that that should happen, but we have
no sanctions and all I am asking you to consider is
that we could go to that extreme. That is possible
in the Australian system, but it never happens and
the Australians explained to us that they just want
to have the sanction as a reminder to parents that
they must get round the table and talk.

The Convener: I want to test this; I am not
expressing a view. Everyone defends the current
system and says that there is nothing better that
we can do. I entirely agree with your conclusion
that giving rights to grandparents is the wrong way
to approach the situation—I have no doubt about
that—but, as a legislator, I have to ask myself why
I am hearing from Families Need Fathers, which
seems to be putting a reasonable case, and from
grandparents across the country that the system is
not working for them.

It appears that we have nothing. To be honest, I
am not convinced by your evidence that the
process is not cost prohibitive, as that is the
evidence that we get from ordinary people.
Perhaps they do not know how to fund such
cases, but there is an obstacle, and even if we do
not agree with their conclusions, we would be
wrong to ignore the fact that some people have a
problem with the system.
Morag Driscoll: There is a general question
about access to justice in relation to family law.
More and more family law practitioners are tearing
their hair out because they can no longer afford to
do the work. We are not here to discuss that
today, but practices—I am among them—are
pulling out of family legal aid because they cannot
afford to do such work any more.

I realise that we are hearing about a minority of
cases, but it seems that paternal grandparents are
denied access more often than are maternal
grandparents. That seems to be something that
we cannot ignore. You talk about situations in
which both adults are not acting in the interests of
the child but, often, it is one adult who is not acting
in the interests of the child by not complying with
the other person’s request for reasonable access.
At the moment, the system exonerates the person
who is behaving badly, which means that the other
person does not get proper access and the child
does not get to see them.

John Fotheringham: The convener essentially
asked three questions. I will go back to the first
one, which I think was: why is it that more paternal
grandparents
complain
than
maternal
grandparents? Is that what you asked?
The Convener: Yes.

I should add that we have had an hour’s
videoconference session this morning with the
Australian Parliament. The Australians have done
some interesting work in relation to getting parents
to sign up to parenting agreements in advance of
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John Fotheringham: That is largely because,
even nowadays, the children usually end up with
the mother and she is often on better terms with
her own parents than with her former parents-in-
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law. That is where the problem arises. It is not that
the maternal grandparents are less concerned
with the welfare of the children, but that they do
not need rights and do not go to court because, as
often as not, they already fulfil a function.

1968

up its mind about that. It is obvious that the person
who loses will be unhappy with the result. I
suggest that the system is not at fault in such a
situation. If the process is adversarial, someone
will be unhappy with the result.

If there is matrimonial dispute—I do not need to
tell members that disputes can be incredibly
bitter—the bitterness that is aimed at the former
spouse, usually the father, can often affect and
infect the mother’s relationship with all members of
his family, as they owe a greater loyalty to their
son and take his side. The whole structure of
adversarial conflict is set up.

13:00
Morag Driscoll: It is unquestionable that, in a
small percentage of cases, we as lawyers have
done everything that we could and have explored
every avenue—they might well have been to court
if they could afford it—but we end up holding our
sobbing client’s hand because he cannot see his
kids, as the mother will not agree.

The second question is: why do we see more
and more people who think that the system is not
working? One of the great changes of the Children
(Scotland) Act 1995 means that people no longer
get orders unless they need them. Before the
1995 act, in the classic case of a husband and
wife who divorced, everything was agreed and the
children stayed with the wife, so she got decree of
custody, as we then called it—there was an order
for custody. Nowadays a person does not get an
order for the residence of children unless they
need it, and if everything is agreed, they do not
need it. Questions of contact and residence arise
only where there is a dispute—where there is an
argument between the parties—because no
unnecessary decrees are granted. The contact
and residence cases that we see are generally
more bitter and unpleasant because the pleasant
ones, if you like—the agreed ones—do not
happen any more.

By the time that a case has dragged on, the
children are so sick of it that they say that they do
not want to see their father, because that is easier.
I had a client whose child said to him, “If I tell
mummy I want to see you, I’ll be in trouble, so I’ll
tell her that I don’t want to.” Those are the
impossible cases. I am not sure whether any law
will ever fix that injustice for the child, the parent
and the grandparents. Short of taking children
away from their mothers and giving them to their
fathers, the situation will not be fixed.
All the acrimony, emotion and bitterness are
swirling around the small vulnerable figure of a
child. In the search for justice, the child can end up
crushed, because they live with all that adult
emotion. I am not sure whether, sometimes, it is
not better just to leave the situation. A child will
always return to the other parent when they are
old enough to make their own decisions. We
cannot fix everything with a law.

Why are people unhappy? People are unhappy
because they do not like the result. If there is
conflict in a case because, let us say, a father
wants to have contact with the child but the mother
thinks that that is contrary to the interests of the
child, one of them will end up being unhappy with
the result whatever happens. If the court says that
there should be no contact or very restricted
contact, the father will be unhappy with the result.
If the mother is forced to give contact that she
thinks is contrary to the interests of the child, she
will be unhappy with the result.

The Convener: We understand that. However, it
would be wrong of us as legislators not to play
devil’s advocate and not to test what we hear. I
hoped that you would understand where we are
coming from. We listen to ordinary people who
have issues. I am sure that you are right that some
situations may be impossible to fix, but it is our job
to test whether the rules that courts apply are
right. That is what we are examining.
Mike Pringle (Edinburgh South) (LD): Most of
the questions that I intended to ask have been
answered. We have not discussed the rights of
stepfathers and stepmothers—it is mostly
stepfathers who are involved. Does the bill
address equally step-parents’ rights to access to
children?

Courts are there to deal with situations in which
people disagree about something. Someone must
make the decision and it should be made by the
sheriff. The sheriff often says that the parties
should go to mediation and sends the case to
mediation, but if the parties are not at all willing to
sit round the table and talk, mediation will not
usually do much good. Mediation is particularly
useful when people agree that contact should take
place but cannot agree how it should take place or
how much of it should take place. When people
disagree altogether about contact, there is usually
a reason, which the father who seeks contact
might not accept or believe. The court must make

Morag Driscoll: Under section 11 of the
Children (Scotland) Act 1995, someone who has
lived with a child and has been a part of their life
can apply to the court. I have a bit of a problem
with giving a step-parent a right over a child,
because a child could end up with a series of
adults who have competing rights over them,
which would be a recipe for much pain. John
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Fotheringham has a favourite part of the 1995 act
that is seldom used and is useful.

is a grandparent, I am a grandson and I know that
a grandparent can play that role. We support that
role when it is played properly, but we need to
meld the freedom to grow in a family setting with
the law, which is sometimes a blunt instrument. It
is a difficult combination.

John Fotheringham: When no dispute exists,
one difficulty for step-parents and grandparents
who play a practical part in looking after children is
that when they take them to a dentist, doctor or
school, the receptionist will not let them in,
because they have no parental rights.

Mr McFee: The reason why folk do not use
section 3(5) of the 1995 act might be that they do
not know about it. Will you clarify how it can be
used? Can a father sign to allow the step-mother
access to dental records and hospital records
without the consent of the birth mother?

A way round that is in section 3(5) of the 1995
act, under which a mother—the person who can
act is usually the mother—can enter into a deed of
arrangement, which is a simple little document of
some 15 lines. She and the grantee of the
document sign it. That does not transfer parental
responsibilities and rights, but it allows the grantee
to exercise rights and to discharge responsibilities
in the child’s interests. That takes grandparents
past the medical receptionist and the school
secretary and allows them to play a full part, in the
child’s interests. Such arrangements are rarely
used—I am not sure why, because they have
been in the 1995 act for 10 years.

John Fotheringham: Yes.
Mr McFee: Can he
grandparents that access?

to

allow

the

Mr McFee: Can an individual give that right to
someone else, such as an aunt, an uncle or a
next-door neighbour?
John Fotheringham: Yes. Sometimes it is the
next-door neighbour who has had the most
contact with the child.
Mr McFee: I can see the reason for that
provision.
The Convener: As there are no further
questions, that brings us to the end of the
session—
Morag Driscoll: May I make a point on a matter
that was raised earlier but which we have not
discussed? There is one practical reason for
continuing to have fault-based divorce. Where
there is violence, and sometimes when one
partner is, sadly, mentally ill, it can be in the
interest of the other partner’s safety to proceed to
a faster divorce. It is also cost effective, in that one
can get an interdict—an exclusion order or a
power of arrest—as part of the divorce action
instead of having to raise two separate actions. I
have had several cases in which it was in the
interests of safety to get the divorce fast and the
only way in which to do that was to base it on the
behaviour of the other party.

If, as has been suggested, there was a stepparental agreement, a mother could sign an
agreement with her new partner and give the stepfather a right. However, no test would be applied
by anybody to establish that that was in the
interest of the child, that it was better for that order
to be made than none, or even that the child had
been informed, far less consulted. Such
agreements are the worst way to give rights
because they fly in the face of the principles of the
1995 act, which have served us so well for the
past 10 years.
Morag Driscoll: They could have another effect.
Does the absent biological parent have a right to
say no? The agreement could be used to exclude
them even further from their child’s life. Would
there be three people standing around the hospital
bed saying yea or nay to hospital treatment? That
would give rise to too much complexity.

John Fotheringham: There is another issue
that we wanted to raise. To some extent, we have
been dealing today with matters of symbolism.
There are some symbolic changes in the bill, but
there is one symbolic change that it does not
make—to remove from Scots law the status of
illegitimacy. It is about time that we did that, and
we will probably not get another chance to do it for
a good few years. The step would be a largely
symbolic one, because illegitimacy has almost no
effect in law. The only people who would be upset
about such a change are the heralds, but they can
argue their own case.

Michael Clancy: We are arranging a meeting
with the family law stakeholders group, which is
considering parenting arrangements, step-parents’
rights
and
grandparents’
rights.
Beyond
peradventure, there is no doubt at all that both
grandparents and step-parents can play an
inestimable role in a child’s life. Just as Eric Clive
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John Fotheringham: Yes.

I would rather have such deeds than a stepparental agreement that is analogous to section 4
of the 1995 act, which is the most appalling idea.
One reason for that is that the essence of the
1995 act is embodied in the three overarching
principles: first, the child’s welfare is paramount;
secondly, there are no unnecessary orders—no
orders are granted unless they must be; and
thirdly, in appropriate conditions, the child’s view is
taken.
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There is no reason why any child in this country
should be branded illegitimate any more. We now
have a perfect opportunity to change that. Our
committee and I would like that symbolic change
to be made. This is a glorious opportunity to
change Scots law for the better.

1972

Mike Pringle: Do you agree that that figure is
right?
Michael Clancy: The figure is find-outable.
Mike Pringle: I realise that.
The Convener: I thank the witnesses for their
valuable evidence. We appreciate the effort that
the Law Society has put into its written submission
and the work that it does with the committee, for
which we are grateful. We will read the Official
Report when it appears next week and take in
everything that has been said. You probably know
that we were supposed to hear from
representatives of the Family Law Association, but
it could not spare anyone today. Nonetheless, we
have had a good session so thank you very much.

The Convener: Those are helpful points. What
do we need to do, albeit symbolically, that has not
already been done?
Michael Clancy: We propose an amendment,
which you will find on page 18 of our submission.
Mike Pringle: I have a brief question to ask to
highlight the issue. I agree fundamentally that it is
nonsense to have children branded as being
illegitimate. Do you have any idea what
percentage of children who are born into a happy
family relationship in Scotland are illegitimate?

I remind members that the next meeting will be
on Wednesday 1 June, when we will take further
evidence. We will hear from Alan Finlayson OBE,
who is working on the parenting agreement, and
the Deputy Minister for Justice.

Morag Driscoll: We had statistics somewhere,
but I cannot remember the figure.
Michael Clancy: We received evidence that 40
per cent of children are born to parents who are
not married.

Meeting closed at 13:13.
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Evidence
SUPPLEMENTARY SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND
Wallis v Wallis and the incidence of capital gains tax
Section 9(1)(a) of the Family Law (Scotland) Act 1985 requires the court to share fairly the net
value of the matrimonial property. This is defined as the value of the property on “the relevant
date” which is either the date of separation, or the date of service of the divorce action. The court
therefore allocates matrimonial property between the parties by reference to the value on that date,
and provides for a balancing payment (see example appended).
If the court orders a transfer of property from one spouse to the other, in order to effect fair sharing,
it will do so using the values at the relevant date. The House of Lords decided in Wallis v Wallis
1993 SC (HL) 49 that the current value should not then be taken into account in any balancing
payment. If the property transferred has increased in value the transferee gets the ‘bonus’ of the
increase in value. This has in practice deterred courts from transferring houses, because it is seen
as unfair for one party to have the whole windfall of the increase in value.
The House of Lords did not mention in Wallis the potential tax consequences of their decision. If
an item of property is transferred, then it is dealt with by the court on the basis of the relevant date
value. However a transfer will be a chargeable event for the purpose of capital gains tax. The
Inland Revenue will levy a charge to tax on the actual value at the time of transfer. The result for
the transferor is that he or she will lose out on the increase in value, and have to pay capital gains
tax on any gain in value, including the increase in value ignored by the court.
This does not in practice arise very often. Most transfer of property orders relate to the matrimonial
home, in respect of which there is usually an exemption from capital gains tax. Since 2002 the
Inland Revenue have changed their practice in relation to business assets, and allow gift hold over
relief when those assets are transferred pursuant to a court order (see extract from Tax Bulletin 66
appended). This means there is no tax on transfer, but tax will be due when the transferee
disposes of the property on the whole gain from the time the asset was first acquired by either
party. The same principle has since been applied to transfer of insurance policies. The Inland
Revenue has been responsive to the difficulties raised in English cases, but the problem posed by
Wallis has not been presented to them.
It is not suggested there is any easy answer to the tax effects of orders for financial provision. This
is clear from the case of Sweeney v Sweeney 2004 SLT 125 where the Inner House rejected the
attempt to treat the effect of tax as a matter of valuation of property, but indicated it could be
relevant when the court came to consider whether there were special circumstances to influence
the sharing of property, and what order to make, having regard to the current resources of the
parties.
The problem is that the more prescriptive the formula for financial provision, the less easy it is to
take factors such as tax into account.
Example of fair sharing of the net value of matrimonial property
Wife's property
Half interest in house
Insurance policy
Car
Bank account
ISA
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Husband's property
50000
5000
8000
1000
6000

Half interest in house
Value of pension
Motor bike
Bank account
Shares
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50000
40000
4000
3000
15000
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Total

70000

Matrimonial property
Half property
Less wife's property
Husband pays capital sum of

182000
91000
-70000
21000

Total

112000

This example assumes no transfer of the family home. It will probably be sold.
Both spouses will have a share in any increase in value.
If the husband had to sell his shares, he will get their current value, but will pay CGT.
If the husband is ordered to transfer his shares to the wife, he will have a credit of
the relevant date value (as opposed to current value) and will be due £6,000 to the wife.
He will pay CGT.
OR
Matrimonial property
Half property
Less wife's property
Husband transfers house to wife
Wife pays husband

182000
91000
-70000
-50000
29000

In this case the wife will have the house including any increase in value but
pays a sum to the husband.
The court could restrict the amount she has to pay him, if it thinks she cannot afford £29,000
The court should not increase the amount she has to pay, because the value of the house
has increased.
Tax Bulletin Issue Number 66
Capital Gains: Transfer Of Assets Under A Court Order
We have been advised that our view, that we should apply TCGA92/s165(7) to restrict gift holdover relief on transfers of assets between spouses made under the provisions of a Court Order
under the Matrimonial Causes Act 1973, is incorrect. This change in our prevailing practice follows
legal advice we have taken in the light of the comments of Coleridge J. in G v G [2002] EWHC
1339 on the tax consequences of court orders made under the Matrimonial Causes Act 1973. We
are therefore revising our guidance in the CG Manual as follows:
CG67192: Gifts: hold-over relief: consideration The disposal of an asset from one spouse to the
other in the circumstances described in CG67191 is, where there is no recourse to the courts,
usually made in exchange for a surrender by the donee of rights which they would otherwise be
able to exercise to obtain alternative financial provision. In such cases we take the view that the
value of the rights surrendered represents actual consideration of an amount which would reduce
the gain potentially eligible for hold-over relief to nil. 'Consideration' is not limited to money or
money's worth.
Exceptionally, it may be possible for the parties concerned to demonstrate that there was a
substantial gratuitous element in the transfer. It should be made clear that the onus is on the
parties concerned to demonstrate that this was the case, and in particular that the amounts
transferred were substantially in excess of what the recipient's spouse could reasonably have
expected to have received as the result of a contested court case.
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However, in cases where there is recourse to the courts and a court makes an order
1. for ancillary relief under the Matrimonial Causes Act 1973 which results in a transfer of
assets from one spouse to another, or
2. formally ratifying an agreement reached by the divorcing parties dealing with the transfer of
assets,
we take the view that the spouse to whom the assets are transferred does not give actual
consideration, in the form of surrendered rights, for their transfer. A Court Order, made in these
circumstances, reflects the exercise by the court of its independent statutory jurisdiction and is not
the consequence of any party to the proceedings agreeing to surrender alternative rights in return
for assets.
This approach represents a change in the Revenue's prevailing practice, following consideration of
judicial observations made in the case of G v G [2002] EWHC 1339 and applies with effect from 31
July 2002. Therefore, where assets are transferred between divorcing parties by reason of a Court
Order as described above and a claim for gift hold-over relief is made, or remains unsettled, on or
after that date, the relief should not be restricted in accordance with TCGA92/165(7) on the
grounds that actual consideration has been given by the donee.
This change of practice will apply from 31 July 2002 (the date of publication of the G v G judgment)
to:
a) relevant s165 claims made on or after that date, and
(b) relevant s165 claims previously made but unsettled at that date.
This change will also apply to similar orders made under the Family Law (Scotland) Act 1985.


358

212

Justice 1 Committee, 8th Report 2005 (Session 2) – ANNEXE D
18th Meeting, 2005 (Session 2), 1 June 2005, Written Evidence
SUBMISSION FROM GARY STRACHAN
The Policy Memorandum to the Bill states that the objective is to promote fathers’ participation with
their families [and that] a child has two parents and is entitled to the loving involvement of both of
them in his or her upbringing…even where a father is not living with the mother…he may still wish
to be fully involved in his child's upbringing44. Moira Wilson of the Scottish Executive Justice
Department 45 states that ‘promoting the involvement of fathers in their children's lives is a key
plank of the bill’.
The bonds between children and their parents are the most critical influence on a child’s life46 and a
child’s welfare is best promoted by a continuing, meaningful, relationship with both parents, as long
as it is safe to do so47. This view is also advocated by the Family Law Association48. Children need
the support of their parents to thrive; they want contact with their parents and continue to see both
parents as part of their family49. Children do not want to be forced to choose between parents and
they are very keen to treat their parents equally and to ensure that they both have a ‘fair share’50.
Children also need a safe and secure environment involving both parents.51 Parents have a
responsibility to ensure their child has meaningful contact and a meaningful relationship52 with the
other parent53. Both parents are equally important to their child54 and the fact that the parents may
no longer be partners does not change this. Parents do not stop being parents just because they
are no longer partners55. This is the view of most people in society. The primary responsibility for
caring for children rests with parents rather than with the state56 and the state should aim to help
parents to resolve the issues associated with parental separation and therefore by improving the
system more non-resident parents will enjoy meaningful ongoing relationships with their children57.
Fathers wish to have a close relationships58 and active involvement in caring for and raising of their
children. When this does not happen, the impact on the children can be severe59. Parenting
strongly influences the child’s educational attainment, behaviour and mental health60, and children
whose fathers have been actively involved in their lives experience higher educational
achievements, more satisfactory relationships in adult life, protection from mental health problems
and less likelihood of being in trouble with the police61. Contact with both parents develop the
child’s sense of identity, preserve links with the wider family and, where a parent has an
established relationship, time spent with their child is beneficial to the child62. The Centre for
Research on Family, Kinship and Childhood at the University of Leeds63 found that although
divorce and parental separation causes disruption and problems for children, the children felt that it

44

Policy Memorandum SP Bill 36–PM
Justice 1 Committee Official Report 16 March 2005
46
ibid, P1, par. 2.
47
Ibid, Ministerial Forward P2 par 4, Ministerial Forward P2 par. 2, P5 par. 2, P7 par. 4, P8 par.7,
P25 par. 69.
48
Response 186.
49
Parental Separation: Children’s Needs And Parents’ Responsibilities P16 par. 32.
50
Smart et al , 2000.
51
Parental Separation: Children’s Needs And Parents’ Responsibilities P16 par. 32, Smart et al,
2000.
52
ibid. P2, Par. 1, P5 par.2, P8 par. 40, par. 41, P9 par.44.
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is important to them to have both parents involved in their lives. However some children aren’t
getting an optimal level of contact with their non-resident parent64.
Children suffer a sense of loss or grief as a result of losing contact with a parent especially if the
non-resident parent was the primary carer before separation65. More contact was associated with
fewer adjustment problems for children66 but it is also how the children have that contact, how
much and how often and the nature of the parenting, monitoring, encouragement, love and warmth,
which count.67 Problems which undermine these benefits include parents who fail to turn up as
expected, being exposed to conflict, feeling torn loyalties, harassment or abuse, being used as a
go-between68. However it is not uncommon for these situations to be engineered by the resident
parent in order to stop contact. The children can even be bullied by a resident parent into refusing
contact.69 It is recognised that a parent can alienate a child to the point where he is expressing
what appears to be a genuine desire not to have any contact with the non-residential parent. The
damage to a child of a resident parent adopting a strategy of alienation is both insidious and long
term70. Carol Duncan of the Scottish Executive Justice Department 71 has said that ‘children should
not be disadvantaged as a result of the decisions or choices that the adults in their lives have
made.’
At a debate in the Scottish Parliament on 16 June 2004 the Justice Minister stressed, several
times, that ‘there is no doubt that children's lives are greatly enriched by the involvement of their
wider family and we seek to promote that’. Yet the involvement of one of the two most immediate
family members, the non-resident parent, and consequently that ‘wider family’ is ignored and one
feels that there is a reluctance to even broach the subject. The Justice Minister has even said she
has ‘strong reservations about introducing a presumption of shared parenting or equal contact into
Scots Law’.72 Liam Rankin at the Scottish Executive Justice Department, replying on behalf of the
Justice Minister, stated that these reservation stem from the belief that ‘to introduce such a
presumption in addition to the principle that the child’s welfare is paramount would represent a
significant shift away from the welfare principle that is such an important feature not only of our law
but of documents such as the United Nations Convention on the Rights of the Child.’73 It is my
belief that this view is flawed and I welcome the Justice 1 Committee Convener‘s comments74 that
‘the welfare of the child…is perhaps not being applied in the first place…. Perhaps we should ask
what the welfare of the child means and challenge the system to think more about what that
means’.
The evidence, outlined in this letter, shows that a child’s welfare is best served by having both
parents involved in their lives and that ignoring this fact is a breach of Human Rights legislation,
including the United Nations Convention on the Rights of the Child. Article 9 of that Convention
states that the child has a right to live with his/her parents and to maintain personal relations and
direct contact with both parents if separated from one or both, except if it is contrary to the child’s
best interests. Article 18 states that State Parties shall use their best efforts to ensure recognition
of the principle that both parents have common responsibilities for the upbringing and development
of the child. The Human Rights Act 1998 and the Scotland Act 1998 requires the courts to interpret
the law in a way that is consistent with the European Convention on Human Rights. Article 8 of the
Convention requires respect for private and family life. This includes respect for the rights of both
parents who enjoy family life with their children to have contact with those children, provided this is
consistent with the welfare of the children, and also the rights of children to have beneficial
75
relationships with their parents. The European Court of Human Rights has stated that the mutual
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enjoyment by parent and child of each other’s company constitutes a fundamental element of
family life76 and that the state has a duty to take positive measures with a view to children having
contact with parents, including coercive measures if necessary77. The state must also take active
measures to promote the speedy resolution of conflict and must also ensure parents are sufficiently
involved in any decision-making process to ensure the requisite protection of their interests.78 In
Scotland, the present legislation and support and the forthcoming Family Law Bill, as introduced,
falls short of achieving these important goals.
We are led to believe that the law is gender neutral79, that both parents have equal status and
value under the law80 and that each case is taken on its own merits. The actual arrangements
made by courts should start from that position. In practice however both parents do not have equal
status and value as parents in the interpretation of current law. The present interpretation infers
that one parent is better fitted to safeguard and promote the health, development and welfare of
their child than the other simply because of their gender, regardless of individual circumstances.
Carol Duncan81 points out that ‘some people…feel aggrieved and excluded as a consequence of
their personal experience’. Non-resident parents know from bitter experience that the courts and
the law are biased against them82. The Justice Minister has stated that ‘the court has the flexibility
to decide in each case what is best with regards to the child’s welfare. There is nothing to prevent a
Sheriff from making an order for joint residence, stating that a child should live with each parent at
different times’83. No figures are available from the Scottish Court Service to say how often this is
done or, indeed, if it is done at all. However Sarah Harvie-Clark84 states ‘anecdotal evidence from
legal academics and practitioners in the field would suggest [that] courts usually stipulate that the
child will reside with one parent, and that the other parent will have right of contact with the
child…typically the mother …is awarded the residence order and the father the contact
order…whilst orders sharing residence between the parents are...relatively unusual.’ Indeed I have
been told that to ask the Sheriff for more residence and contact time may jeopardise the time I
already have. As Harvie-Clark points out, it is fathers, not mothers, who are lobbying for shared
residence and one only has to follow the news to see that it is fathers, not mothers, who are
campaigning for equal time with their children. There is clearly a bias in operation. There is a
rubber-stamping of cases in favour of one parent without recourse to the circumstances in each
individual case. From personal experience I know that Sheriffs do not take individual circumstances
into account and, as my solicitor put it, are not interested in the ‘minutia’ of the case.
Equal treatment between men and women is a fundamental principle of the European Union. The
provisions of primary legislation set out in the Treaty of Rome stated this and since then,
subsequent amendments of the treaties have reinforced this principle. The Treaty of Amsterdam
identified equality between men and women as a task for the Community, and further, introduced
the aim, in all activities, to eliminate inequalities and to promote equality between men and women.
Also, it is my understanding that the Treaty of Amsterdam inserted in the EC Treaty the principles
of equality between men and women and non-discrimination based on sex and that the European
Parliament supports an equal opportunities policy.
Article 13 of the Treaty establishing the European Communities states that ‘…the Council, acting
unanimously on a proposal from the Commission and after consulting the European Parliament,
may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation. The Charter of Fundamental Rights of the European
Union, Article 23 also recognises equality between men and women as a fundamental principle.
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The European Unions Green Paper “Equality and non discrimination in an enlarged EU” points out
that there is continued existence of discriminatory attitudes and behaviour in Member States and
that EU legislation is not being completely implement in Member States.
As the Justice Minister has pointed out ‘there is nothing to prevent a Sheriff from making an order
for joint residence.’ However, by burying ones head in the sand, ‘passing the buck’ onto the sheriffs
and under cover of the platitude ‘of doing what is best for the children’ Scottish Law, however well
intentioned, is reinforcing an outmoded sexual stereotype and because of this, one parent, and
their family, do not have equal rights of access to their children and therefore the children do not
have equal access to that parent and their family.
Of course, as a parent, I believe that what is best for children should be paramount and where a
child is at risk the law should have the power to protect that child from harm. However, in Scotland,
“doing what is best for the children” is translated to mean residence for the children with parent ‘A’
and contact only with parent ‘B’. There is no indication given as to why residence with parent ‘A’ is
in the best interest of the children rather than residence with parent ‘B’. The only difference
between these two parents is their sex. The unwritten law would appear to be that sexual equality
is all well and good, except where children are involved and then one parent, because of their sex,
is favoured over the other. If Parliament will not fully implement and enforce its present legislation
and HR commitments a change in the law is needed.
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Carol Duncan says that ‘adult conflict has a detrimental effect on children, and steps to alleviate
such conflict are to be preferred’. Where separation goes badly and children are drawn into
parental conflict, then the effects can be profoundly damaging for children. Evidence shows that
children in this situation are likely to do less well at school, to truant or to run away from home. But
these risks can be reduced if parents can resolve parenting issues in an amicable fashion.86
Therefore major changes are needed so that where it is necessary for the state and the courts to
intervene; they are much more effective in helping to secure effective resolutions which are in the
interests of the child.87 It is interesting to note that the Justice Minister, in the Scottish Parliament
on 16 June 2004, said that ‘it is unhelpful for adults to squabble, argue and use children as pawns
in the process [of separation]. Whatever we do in the proposed [Family Law] bill, we must find ways
of ensuring that such situations do not arise and of taking account of the children's views’. What is
needed are changes in adult behaviour in settling their disputes and significant changes to the
system to provide more effective help to enable them to do so88. However, we live in the real world
where a vindictive ex partner can object and even lie simply to prevent contact taking place
between the child and the other parent and the legal mechanisms are set up in such a way as to
help them to do that. The resident parent can claim and/or exacerbate entrenched conflict in order
for the courts to favour residence with that parent. This is clearly not in the child’s best interest.

However the present system leaves children and their non-resident parents exposed to this abuse.
The self-help group, Grandparents Apart and the Scottish Civic Forum pointed out that allegations
of abuse are made simply to stop contact. All a resident parent need do to stop contact is to say
that contact has a detrimental effect on themselves or the child. No evidence is sought other than
the word of the resident parent. Even when evidence to the contrary can be brought or when it is
shown quite clearly that the resident parent is lying just to stop contact, that parent is not
89
reprimanded or punished and the cycle continues. It is my experience, and I’m sure the
experience of many other parents, that the present law in practice is iniquitous.
Scott Barrie, MSP, pointed out in the debate at the Scottish Parliament on 16 June 2004 ‘there is a
tendency for the unmarried father to drift out of his children's lives’ However it is the interpretation
of the present legal system that forces this on fathers. The system is simply a test of stamina in
which a father’s love and moral responsibilities towards their child are tested to destruction against
an uncaring system. It is a system where a father is reliant on the goodwill of a person he may
have had an acrimonious break up with in order to continue a relationship with his child. A father
85
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can go to court and be awarded parental rights and responsibilities (PRRs), but these cannot be
exercised. PRRs entitle a parent to take key decisions relating to their child, such as where they
will live and go to school and what medical treatment they should receive. However these decisions
can all be made by the resident parent without recourse to the non-resident parent. A parent
therefore is entitled to take key decisions relating to your child, but has no right to be told when
these decisions need to be made - they are effectively ‘out of the loop’. A parent can go to court
and be awarded contact but this can be ignored by the ex partner with impunity. Neither the courts
nor the police will intervene. My solicitor informs me that ‘from previous experience…a court will not
find someone in contempt of court readily unless we can show a wilful course of disobedience for
no good reason. Even then all a court would do is give her a dressing down’. Furthermore not only
has the non-resident parent and child lost precious time together and any concomitant financial
losses, but there is the wearing knowledge that at some unknown point in the future it will happen
again.
Throughout all this procedure years are wasting away and a father becomes worn down mentally
and emotionally - not to mention financially. I can fully understand why fathers have to reluctantly
give up trying to continue a relationship between themselves and their children faced with these
colossal obstacles which the present system has aligned against them. Parents have to watch as
their children are used as pawns and are alienated from them, with what appears to be, the silent
acquiescence of the legal system.
At present non-resident parents find that there is no agency that will support them. They feel ill
90
equipped to overcome the conflict between themselves and their ex-partner and reach an
agreement quickly and in a way that subjects both themselves and their family to the lowest
possible levels of stress and upset.91 They face the situation ahead of them unprepared, without
an understanding of their rights and responsibilities or a basic knowledge of where to go for help92.
Accessibility of advice is often an issue i.e. it is not available in the way, and when and where,
parents need it. The result can often be despair, confusion and a feeling of powerlessness.93 They
want to feel in control when they are trying to solve parenting problems.94 They also want to be
listened to and have their views taken seriously.95 However, the information they receive does not
meet their needs or refer them on to the most appropriate places96. The typical route at present is
the Citizens Advice Bureau; they suggest a solicitor, who suggests Family Mediation.
However, the resident parent may not wish to attend Family Mediation. They may simply ignore
attempts to deal with the situation reasonably. Alternatively, at mediation, a resident parent may
allege that the non-resident parent is abusive, or they have a drink or drug problem or in some
other way is an unfit parent.97 The mediator will not permit evidence to be brought to counteract the
non-resident parent’s allegations as this is regarded as being ‘confrontational’. So we are left in a
situation where the resident parent allegations are aired, but the non-resident parent objections are
ignored, thus colouring the mediator’s view. Even if an agreement is reached the resident parent
may ignore it and the only recourse for the non-resident parent is either to return to mediation or go
to a solicitor, this only increases the delay in arriving at a resolution and therefore exacerbates the
problem. It is symptomatic of the whole system that the rights of a child and a non-resident parent
depend on the goodwill of the resident parent who may act in an unreasonable, selfish and
dishonest way. I would suggest that attempts to scupper mediation should be looked on in an
unfavourable light in any future court action.
98
Well-informed parents are better placed to make soundly based decisions . Therefore parents
99
should have access to information and advice which supports parents with their emotional and
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practical issues100. Information and advice about how to deal with the consequences for their
children of relationship breakdown and which helps them work effectively together as co-parents
over the long term101. I believe that this approach will lead to better outcomes for children and their
parents. Co-operative parenting arrangements are needed in order to promote the interests of the
child and this is also the view of Family Mediation Scotland.102 This approach is likely to result in
children feeling comfortable in both parents’ homes103.
Carol Duncan104 pointed out that Alan Finlayson has been appointed by the Executive to prepare a
parenting agreement. This will promote the best interests of children, the people who are important
to the children and how to ensure that those people continue to have appropriate roles in children's
lives. This agreement covers the points I raised in Par. 20, above, as well as information, advice
and guidance for parents on the practical issues that they should consider in relation to their
children, such as arrangements for contact, after school care and holidays. It should assist families
to identify the issues that require to be addressed with a view to reducing conflict and protecting
children. In addition, the Executive will launch an information and communication campaign to tell
people about the changes to family law, the non-legislative measures and sources of additional
help and advice. Alternatively court-resolved disputes produce the least satisfactory outcomes both
for parents and children105 particularly in the case of non-resident parents - the court process is
very costly, too slow and adversarial in nature106 -this dissatisfaction is to be addressed. As
Duncan points out, civil justice is a public service that has a vital role to play in supporting family
relationships and helping to resolve conflict. The Executive believes that all public services should
be firmly focused on the needs of those who use them and is, therefore, supporting the Scottish
Consumer Council's series of civil justice seminars, examining this critically and aiming to identify
proposals for change and development. Ministers will consider the emerging issues and any
proposals for change that come from the seminar series as well as from the consultation and
debate around the bill and elsewhere and they will assess the best way ahead. Family law court
processes will feature in any detailed review of court procedures and practices. The package of
legislative and non-legislative measures acknowledges and addresses the development of family
law in Scotland and I welcome these proposals.
However any measures introduced are of limited value if agreements are not honoured and the
107
Non resident parents come to view mediation
residence/contact ordered does not take place.
and the court process as pointless, especially where it appears that the resident parent can ignore
decisions without fear of consequence.108 Intractable cases are often those which return to the
courts time after time, with one parent repeatedly flouting court ordered contact agreements.109 In
addition, court file analysis in England and Wales suggested that around 60% of parties involved in
contact cases passing through the courts have legal aid funding110 Legal aid is seen as an
incentive to go to court or to defy court orders111.
Courts can enforce court orders, with fines and the power to imprison those who have disregarded
orders or they can reverse residence so that the parent whose contact is being persistently
obstructed112 becomes the resident parent. However, in practice this is seldom done as fining,
imprisonment and reversal are all seen as indirectly punishing the child.
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The Convention On Contact Concerning Children113 states that “contact order” means a decision of
a judicial authority concerning contact, including an agreement concerning contact which has been
confirmed by a competent judicial authority or which has been formally drawn up or registered as
an authentic instrument and is enforceable. Article 9 of the Convention states that States Parties
shall take all appropriate measures to ensure that contact orders are carried into effect. It is my
experience that contact orders in Scotland are not enforced. Also Article 4 states that a child and
his or her parents have the right to obtain and maintain regular contact with each other and that
such contact may be restricted or excluded only where necessary in the best interests of the child.
It is my experience that contact can be restricted or excluded if the resident parent wishes it to be. I
would like to see the system which currently operates in Australia, outlined by Harvie-Clark114,
implemented in Scotland also with the courts giving authority to a person entitled to access (or
someone on that person’s behalf or a law enforcement officer) the power to apprehend the child in
order to give effect to an access order as happens in parts of Canada. I also would welcome the
proposals in the discussion paper by the Australian Government115 ‘where there has been more
than one deliberate and intentional breach of a contact order, the court must consider changing the
order in relation to which parent the child lives and with whom the child spends time’.
Along with the above, the Executive should act to ensure that the terms of agreements and court
orders are followed116 and ensure the early and prompt return of relevant cases to the courts.117 It
should also, implement new and diverse methods of enforcement and the legislation required in
order to effect the recommended changes.118 These measures should include the
referral of a defaulting parent in a contact/residence case to a variety of resources including
information meetings, meetings with a counsellor, or parenting programmes/classes designed to
deal with contact disputes;
attachment of conditions to orders which may require attendance at a given class or programme;
imposition of community-based orders, with programmes specifically designed to address the
default in contact;
the award of financial compensation from one parent to another (for example where the cost of a
119
holiday has been lost) .
I believe that we need a presumption of contact, to give children the right to equal time with their
parents after separation. The Justice Minister does not believe that an automatic 50/50 division of
the child’s time between the two parents would be in the best interests of children. I believe she is
in error. Smart et al found that for children who had moved between households from an early age,
moving back and forth is simply routine and that children accommodated to these new
arrangements and even flourished under them.120 Baker and Townsend121 suggest that provided
children know in advance the changes they will be making, they are not abandoning stability, and
that children in intact families are often making moves and changes, e.g. from school to
childminder, which are routinely accepted and not regarded are overly destabilising. It is also the
case that a child may be routinely passed on by the resident parent to relatives, friends, child
minders and babysitters ironically leaving the ‘non resident’ parent, who has some residential
contact, as the most stable home the child has. The Westminster Government also believes that in
many separated families, such arrangements would not work in practical terms, owing to living
arrangements or work commitments.122 I would argue that the Government should not presume to

113

Strasbourg 15.V.2003
Harvie-Clark 2005, p14
115
ibid.
116
Parental Separation: Children’s Needs And Parents’ Responsibilities. P6 par. 9.
117
ibid. P27 par. 78.
118
ibid. P 6 par. 9, P29 par. 84.
119
ibid. P30.
120
Smart et al , 2000.
121
Baker, A. and Townsend, P,1999, p831
122
Parental Separation: Children’s Needs And Parents’ Responsibilities P19 par. 42.
114

219


365

Justice 1 Committee, 8th Report 2005 (Session 2) – ANNEXE D
know the living arrangements or work commitments of each case without hearing individual
circumstances.
The Westminster Government also points out that most parents who turn to courts for contact with
their children are given it; less than 1% of applications for contact are rejected123 (I assume that the
figure in Scotland is similar). However it may literally take years and thousands of pounds to get
even this limited contact when the resident parent is uncooperative and unreasonable.
Therefore, taking Smart’s findings that children become accommodated to and even flourished
under joint residence, Dunn’s findings124 that more contact was associated with fewer adjustment
problems for children125 and the fact that contact is nearly always granted, into account. Why do we
not assume equal right of contact from the start? Would it not be better to give the child 50/50
contact as a right and any variance from that, which can not be agreed by the parents and child,
settled in court? There should be presumptions of contact and joint residence rather than the
opposite as is the case at the moment. Rather than assume that such arrangements are not
practical, why not assume that they are, and negotiate from there? This would result in a less
confrontational approach. There would not be a winners and losers situation as at present. As
Baker and Townsend put it “ some would say that the current winner takes all model sets parents
against each other and provokes conflict…in view of this…shared residence could lead to an
overall reduction in conflict126.’ Non resident parents would not feel they had to fight to get a little
time with their children if parity was on the table from the start. The child would be in a more stable
environment; one parent would not disappear from the child’s life only to reappear months or years
later, for limited contact, after a court battle. Having these issues made clear is likely to lessen
stress and hostility after parental separation. The present situation for the non-resident parent is
‘guilty until proven innocent’. The law should support its claim to ‘promote the involvement of
fathers in their children's lives’ and start from the presumption that the non-resident parent’s
involvement is positive for the child127.
In conclusion I would like to state that:
The current law or its interpretation in practice does not give non-resident parents the relationship
and time with their child that they should have.
Non-resident parents do not have adequate contact when they have been fully involved in their
child’s care before separation.
Courts favour the resident parent and delays in arriving at decisions worsens this tendency,
Relatives in the wider family lose contact following separation, in particular where their contact is
linked to the non-resident parent’s,
Court ordered contact is poorly enforced

128

.

These are the points which the Family Law Bill should address. Children and their non-resident
parents should not have to rely on the resident parent being responsible, agreeable and cooperative in order to have a life together. The present systems in-built prejudice not only favours
one parent over the other at the onset but also hinders the other parent’s relationship with their
child at every opportunity. Non-resident parents and their children have to forge a relationship
together, not with the aid of the present system, but in spite of it. The law has to change. Shared
parenting, meaning joint legal custody, joint parental decision making and shared physical
residence should be made the starting point after separation. I would like to see is the Executive
uphold it’s European Convention on Human Rights and United Nations Convention on the Rights of
the Child commitments. The law should be gender neutral. It should treat each case on its own
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merits and it should not presume to rubber stamp each case in favour of the resident parent. It
certainly should not presume that shared parenting is unworkable without finding out the
circumstance in each case. The Executive should ensure that the best interests of the child and not
of the resident parent are at the centre of its policy.
Gary Strachan
7 April 2005
References:
Parental
Separation:
Children’s
http://www.dfes.gov.uk/childrensneeds/

Needs

And

Parents’

Children’s needs, parents’ responsibilities; Supporting evidence
http://www.dfes.gov.uk/childrensneeds/docs/supplementarymaterial.doc

for

Responsibilities
consultation

paper

Convention on the Rights of the Child http://www.unhchr.ch/html/menu3/b/k2crc.htm
Convention for the Protection of Human Rights
http://www.echr.coe.int/Convention/webConvenENG.pdf

and

Fundamental

Freedoms

Pryor J and Rodgers B ,2002, Children in Changing Families, Blackwell, Oxford
Dunn J, 2003, Contact and Children’s perspectives on Parental Relationships in A Bainham et al
(eds) Children and their families: Contact, Rights and Welfare, Hart, Oxford,
Smart, C, Wade. A, Neale, B., 2000, New Childhoods? Children And Co-Parenting After Divorce,
http://www.hull.ac.uk/children5to16programme/briefings/smart.pdf
The Centre for Research on Family, Kinship and Childhood at the University of Leeds.
Willbourne C, & Cull, L. December 1997, The Emerging Problem Of Parental Alienation in Family
Law P. 807-8 http://www.fact.on.ca/info/pas/willbo97.htm
Response 145 - Grandparents Apart- Self Help Group, response to Scottish Executives
consultation document ‘Family Matters - Improving Family Law in Scotland,’
http://www.scotland.gov.uk/justice/familylaw/responses/Non-CI-A-L_38.pdf
Response 186 –Family Law Association, in their response to Scottish Executives consultation
document ‘Family Matters - Improving Family Law in Scotland,’
http://www.scottishexecutive.gov.uk/library5/society/fmc186.pdf
Response 194 – Family Mediation Scotland, response to Scottish Executives consultation
document
‘Family
Matters
Improving
Family
Law
in
Scotland,’
http://www.scottishexecutive.gov.uk/library5/society/fmc194.pdf
Response 325 – Scottish Children's Reporter Administration, response to Scottish Executives
consultation document ‘Family Matters - Improving Family Law in Scotland,’
http://www.scottishexecutive.gov.uk/library5/society/fmc325.pdf
Response 164 – Scottish Civic Forum, response to Scottish Executives consultation document
‘Family
Matters
Improving
Family
Law
in
Scotland,’
http://www.scottishexecutive.gov.uk/library5/society/fmc164.pdf
Nicholson, L., 2004, Improving Family Law in Scotland: Analysis of Written Consultation
Responses. Scottish Executive Social Research
Harvie-Clark, Sarah, 2005, Family Law (Scotland) Bill: Parental Responsibilities and Rights, Spice
Briefing 05/13
Baker, A. and Townsend, P, 1999, Sharing the Child, New Law Journal 1999, pp 830-831.

221


367

Justice 1 Committee, 8th Report 2005 (Session 2) – ANNEXE D
Policy Memorandum Family Law (Scotland) Bill SP Bill 36–PM
SUBMISSION FROM ALAN FINLAYSON
In February I was pleased to accept an invitation from the Scottish Executive to endeavour to frame
a form of Parenting Agreement which might assist parents who were separating, or had separated,
to reach constructive decisions which would best meet the needs of their children. My willingness
to do so arose from recognition that in 3 separate careers in the law (As a Solicitor in private
practice, 20 years as a Reporter to the Children's Panel, and 13 years as a Sheriff) I frequently
came face to face with problems and difficulties which arose where separating parents disagreed.
That experience demonstrated both the importance and difficulties in addressing the issue. The
distress which could be, and often was, caused to children, their parents and their extended
families served to exemplify the need for change and more effective solutions wherever possible.
The Family Law (Scotland) Bill recognises that significant changes in family structure have taken
place and that there are now many more children born to parents not married to each other. It
provides that many more unmarried fathers will enjoy parental responsibilities and rights which are
equivalent to those of married parents. It also seeks to facilitate the termination of marriages where
there is no realistic prospect of reconciliation.
The Policy Memorandum published with the Draft Bill recognises the value of children being raised
in emotionally and economically stable two parent family set up (where that is possible). It
acknowledges that the impact of separation on children may cause them sadness, low self-esteem
and, for some, potentially long term and serious consequences. A wide consultation exercise on
which the Executive embarked demonstrated that these consequences could be greatly reduced, if
not eliminated, where each parent continued to play a full part in their child's life. Conflict between
parents militated against a child's sense of security. Arguably, some children might benefit from
separation where that separation ends a constant bitter atmosphere within the family home. There
is ample evidence to demonstrate the need for full discharge of parental responsibilities by both
parents, even when they live apart. Children are entitled to that from both parents.
Research shows that it is only a small minority of cases (around 10%) that end up in Court. Many
parents are able to focus on the real needs of their children and reach agreements themselves
which will regulate how each discharges these responsibilities. Each parent will participate fully in
their children's life and in particular will spend, and be allowed to spend, appropriate time with
them. These parents will share decision making in relation to how their children are cared for and
will work out how to deal with school, health and other issues affecting them.
Other parents and their children find it difficult, or impossible, to achieve that optimum. Many
parents experience such anger, despair and unhappiness at the breakdown of their relationship
that they become caught up in their feelings towards one another and fail to focus on the interests
of the children. They may recognise, as the law does, that these interests are paramount. Each
may genuinely feel, and assert, that they are acting in the child's best interests, but may be
hampered by a blinkered approach to the issue through their own sense of frustration.
In such situations they may resort to the Court to seek a solution to their problem. Courts can, and
sometimes do, provide a structure which enables both parents to operate thereafter in a way which
provides appropriately for children's needs. Experience tends to show however, that rather than
provide solutions, in too many instances the result is a hardening or reinforcement of views and
greater difficulty in accepting any realistic consensus. There is strong reason however to assert
that the best agreements are those reached by the parents themselves without the need for outside
intervention. The Executive is therefore keen to promote such a solution wherever possible and
that is the genesis of their request to me to draft papers which may assist towards that end.
The Executive has been made aware of the fact that many parents, mainly fathers, feel a strong
sense of injustice as to the power of the resident parent to control all decisions regarding their child
and to deprive them of meaningful involvement with the child. Many fathers also believe that Courts
have an inbuilt bias in favour of the mother. Further they express anger that Courts are powerless
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in the face of opposition by the mother, to ensure that, as the law requires, each person with
responsibilities and rights in respect of a child plays a full part in the child's life.
Similar concerns were expressed during the consultation exercise by individuals and groups
representing grandparents and step-parents. The Executive recognises that many children who
had gained great benefit from the interest and involvement of extended family members lost these
benefits on separation of the parents. Many examples were given to show that children lost contact
with not only a non resident parent but also that parent's own parents and the wider family. While
the current legislation does allow a grandparent in certain circumstances to apply to a Court for
responsibilities and rights, experience shows this seldom produces an effective remedy. The
Executive recognised the distress caused to grandparents and others in that situation and that
frequently the losers are not only the grandparents but also the children themselves. They were not
however minded to accede to extending the law to grant grandparents or step parents automatic
responsibilities and rights.
Though unwilling to extend responsibilities and rights further, the Executive was anxious to improve
the lot of children whose parents separated. They recognised the strong benefits for children when
both parents continued to play a full part in their lives. They also accepted the need to promote the
potential importance for children to have continuing involvement with other extended family
members and in particular, grandparents. They concluded that agreements reached by parents
themselves, without recourse to the Courts were preferable to Court ordered decisions. The current
law already accepts that doctrine and enjoins Courts not to make any order in relation to children
except where such an order is necessary. The Executive were aware that forms of voluntary
parenting agreements were used in other jurisdictions; saw potential merit in such documentation
and commissioned me to draft documentation which would be relevant for Scotland's children.
Given my previous experience in this area of law, while appreciating the huge potential
advantages, I was very conscious of the enormity of the challenge. I had the benefit of research
findings and copies of documentation already used in England to guide me. It was agreed that I be
given the benefit of a group of individuals who would form a "Family Law Stakeholder Group”, one
of whose tasks was to provide me with information relevant to the issue. The Group comprises
representatives from a number of organisations. A number of these have long wrestled with the
problems for separating parents and provided guidance and support in that regard. Chaired and
supported by Executive staff, the membership of the group comprises representatives from the
Children and Families Section of the Association of Directors of Social Work; Scottish Women's Aid
(who remind us that not all parents are appropriate carers for children); Stepfamily Scotland;
Families Need Fathers; Grandparents Apart Self Help Group, Family Mediation Scotland in
conjunction with Couple Counselling Scotland and Scottish Marriage Care; Parenting Across
Scotland; Children in Scotland and the Family Law Association.
To date the Group has met on 2 occasions. I am not strictly a member of the Group but have been
pleased to attend both meetings and to learn from these experienced practitioners of what matters
they felt should be included in any documentation prepared by me. A number have been able to
give clear examples of previous difficulties and have made representations of what their groups
specifically seek. I have greatly valued the information provided.
I am not directly involved in regard to other proposals by the Executive to frame a "Grandparents
Charter". I respectfully agree with the Executive's conclusion that extended family members and
grandparents should not be accorded automatic parental responsibilities and rights. That said, as
indicated earlier, I fully accept the compelling case to include the position of grandparents and
other extended family members in any form of "Parenting Agreement". Children can benefit greatly
from extended family interest and involvement.
In addition to providing information for me, the Family Law Stakeholder Group is to assist the
Executive in regard to the "Grandparents Charter."
As to timescale, I hope to be in a position to present a rough draft of the "Parenting Agreement" to
the next meeting of the Family Law Steering Group in June and aim to complete my work by the
end of July 2005.
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As presently envisaged the Documentation will include:1) An Introduction which will touch on the importance and benefits to be gained from parents
reaching agreement by themselves; problems associated with acrimony; the need for full
involvement of each parent in the child's life.
2) Examples of what children say about separation and what their wishes are.
3) Clarification of critical subjects for inclusion in Agreements to include such matters as:x
x
x
x
x
x
x
x
x

The child's place or places of residence.
Time spent with each Parent.
Regular informal contact with any absent parent outwith agreed times when they are with
the child.
Alternative Child Care, holiday and "special days" arrangements.
Joint Participation in decision making on the child's education and health.
The potential importance of grandparents and other extended family members for the child.
The need for flexibility and review as situations change and the child grows older.
Introduction of parents' new partners.
Recognition that whereas financial matters are devolved to the Child Support Agency,
money or the absence thereof impacts on children's well-being.

4) A draft style for those parents who wish to record their Agreement.
5) Since research evidence shows that many parents may need assistance from an outside
agency, information on where such assistance may be found.
6) Despite the emphasis on the benefits of parents reaching their own agreements and the
potential pitfalls associated with Court ordered solutions, an exposition of the law relating to the
subject matter.
The Committee may wish to hear about the effect and legal status of any agreement reached by
parents. Even if parents sign an agreement it would still be open to them thereafter to apply to
Court for any order relating to their rights in respect of a child. The Law recognises that the
changing needs of children are such as to make any decision which is taken subject to review on a
material change in circumstances. A parent could accordingly apply and argue that there had been
such a change. A Court would be likely to respect the fact that there had been an agreement and
place an onus on the parent seeking change to show that material change was such as to warrant
substitution of an alternative conclusion to that which the parents had jointly agreed. More
significantly however, all evidence tends to demonstrate that when parents commit themselves to
reaching agreements, they are able to continue to reach agreement as the child grows older. While
the child is likely to be the main beneficiary of such agreement, the parents themselves, through
recognition of the gains for the child, also become winners.
I would be happy to expand on this note to questions from Committee Members.
Alan F Finlayson OBE, MA, LLB, NP
Child Law Consultant
18 May 2005
SUBMISSION FROM THE SCOTTISH EXECUTIVE
Thank you for your letter dated 24 March seeking further information about a number of matters
that emerged during the session the Committee held with bill team officials on 16 March. I am
happy to provide that information as follows:
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Legal Safeguards for Cohabiting Couples
You pointed out that Australian law allows cohabitants to opt out of any obligations or rights
stemming from legislation and asked whether it is the Executive’s intention that cohabitants should
not be able, unilaterally, to opt out of the provisions of the Bill.
The position for Scotland is not quite so clear-cut. The Executive considers that the legal
vulnerability arising from the current absence of systematic regulation sits uncomfortably alongside
the increasing number of cohabiting couples and the significant number of Scotland’s children living
in cohabiting-couple families. The Bill therefore provides a set of basic safeguards relating to the
sharing of household goods, money and property; financial provision on relationship breakdown
where economic disadvantage can be shown; and discretionary provision (i.e. by application to the
court) for a surviving cohabitant when a partner dies without a will.
However, the Executive also considered it vital to balance the rights of adults to live unfettered by
financial obligations towards partners against the need to protect the vulnerable. This is reflected
in the detailed provisions, i.e. the presumption of equal shares in household goods acquired during
the cohabitation (section 19) is rebuttable, e.g. by proof of ownership and the presumption of equal
shares in certain money and property (section 20) is subject to any agreement between the
cohabitants to the contrary. As far as any claim for financial provision on relationship breakdown
where economic disadvantage can be shown (section 21); or discretionary provision for a surviving
cohabitant when a partner dies without a will (section 22) is concerned ultimately this would be for
the courts to determine taking account of all of the facts and circumstances, including any contract
a couple may have made. We do not intend that a cohabiting couple could unilaterally opt out of
these particular provisions of the Bill.
Scottish Law Commission: Review of Law of Succession
You also asked about the Scottish Law Commissions review of the law of succession. As you are
aware, the Scottish Law Commission offers the Government independent advice on law reform.
Following extensive consultation with the legal profession, other interested bodies and, for the first
time, the public at large, its Seventh Programme of Law Reform (2005-09) was approved by
Scottish Ministers and laid before the Scottish Parliament on 21 February. Two items, the law of
inheritance and the law on unincorporated associations, are included in the Programme as a direct
result of suggestions made by consultees. The law of inheritance project will examine the way a
deceased person’s estate is shared among family members where the person has died without
making a will and also the extent to which family members should be protected against
disinheritance. The Commission will carry out this work as a medium term project, to be completed
by the end of the Seventh Programme. It is currently considering a more detailed timetable for the
work and will be putting further information about this on its website in due course.
The remaining issues you raised are addressed in the attached Annexes as follows:
Annex A: the working group established to look at Wallis v Wallis and the wording of section 14 of
the Bill.
Annex B: the non-legislative measures, including the development of parenting agreements and
the grandparent’s charter and the steering group appointed to support this work.
Annex C: some worked examples of the impact the Bill may have in relation to succession
entitlement for cohabitants and spouses.
Annex D: the links between civil and religious divorce.
Annex E: details of the amendments to the Bill that the Executive is aware at this stage that we will
be lodging at stage 2.
In addition, I should point out that, in giving evidence, one of my officials incorrectly referred to
regular “making a will” campaigns by the Law Society of Scotland. This reference should have
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been to the Law Commission. However, I can confirm that any information campaign supporting
the implementation of the Bill will highlight the importance of making a will.
I note that the Committee will be inviting me to attend its 1 June session and that, in addition to the
Bill, you will wish to explore with me the Executive’s view on recent European developments
namely the Green Paper on applicable law and jurisdiction in divorce matters and the Green Paper
on maintenance obligations. I understand this was raised when Cathy Jamieson appeared before
a joint meeting of your Committee and Justice 2 on 12 April. In the meantime, I trust that this letter
and enclosures provides the Committee with the information required at this stage.
Hugh Henry MSP
Deputy Minister for Justice
Scottish Executive
19 April 2005
Annex A: Section 14 of the Bill
1.
This Annex responds to Justice 1 Committee’s request dated 24 March 2005 regarding the
wording of Section 14 of the Bill and the group that is looking at the implications of the Wallis case.
2.
Family Law practitioners have indicated that the draft section, as it presently stands, does
not fully address the issues raised in Wallis and may well require to be amended. The Executive
has therefore invited key stakeholders (Professor Joe Thompson and Dr David Nichols of The
Scottish Law Commission and Fiona Gavin, an Associate of Morton Fraser and Committee
Member of the Family Law Association) to help examine these provisions. The purpose is to work
through these issues, bringing to bear the respective experiences, both academic and practical,
which these stakeholders provide. A first meeting was held on 11 April and it is envisaged that a
further two or three meetings might be required.
3.
I will be happy to provide the Committee with further information once we have reached a
conclusion about the provisions contained in section 14 of the Bill.
Annex B: Package of non-legislative measures
1.
This Annex responds to Justice 1 Committee’s request dated 24 March 2005 regarding the
non-legislative measures which we are developing, and the steering group which is supporting two
of these measures – those on parenting agreements and on the grandparents’ charter.
2.
First, on timing, our intention is that the work on both of these measures should be largely
completed before the Bill reaches Stage 2. We would intend to produce draft materials, which will
be the subject of consultation in the usual way, and we expect to make the drafts available to the
Committee so that they can consider them in advance of Stage 2, which I now understand is
scheduled to start in October.
3.
The work on these projects is being supported by a small steering group of expert and
experienced individuals which includes the following key stakeholders: Children in Scotland, The
National Family Relationship Support Bodies (represented by Fiona Garwood), Stepfamily
Scotland, Families Need Fathers, Grandparents Apart Self Help Groups, Parenting Across
Scotland, Scottish Marriage Care, Scottish Women’s Aid, The Association of Directors of Social
Work and The Family Law Association.
4.
We have commissioned an external author for one of these projects (the parenting
agreement). He is Mr Alan Finlayson OBE, a former Children’s Reporter to both Edinburgh and
Lothian Region and Honorary Sheriff of Lothian and Borders at Edinburgh. Mr Finlayson has
indicated that he would be happy to give evidence to the Committee should they wish to call him.
Parenting Agreements
5.
This project aims to develop a support pack to help separating parents make practical and
durable arrangements for all aspects of their children’s welfare. When separation is in prospect or
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has taken place, adult relationships are often so conflicted that the needs of children are neglected
or subordinated. Arrangements which have not been properly thought through often disintegrate
when there is a change of circumstance; or when the parents form new relationships; or when one
party is under particular stress. All of this spells harm to children and can adversely affect their
relationships, achievements and prospects.
6.
Through mediation, some separating parents reach agreements to disentangle various
matters in their joint life, and to reorganise the way they fulfil their responsibilities towards their
children. But many parents never reach mediation, or prefer to work things out for themselves. At
present, there is no guidance available to separating parents on the sorts of issues that they need
to consider in relation to their children. Nor is there information, drawn together in one place, about
the many different sources of specialist help and advice about specific issues.
7.
We are keen to develop such materials – for the benefit of children, their parents, the wider
family (which is also affected by parental separation), statutory agencies with whom the family may
already be in contact, and the courts who will eventually have a role in determining contact and
residence, unless they can be shown to have been satisfactorily resolved by the parents
themselves, taking full account of the children’s wishes. We believe there would be benefit in
making guidance widely available at an early stage to encourage separating parents to make
lasting agreements to deal with the many practical aspects of their children’s lives. There would be
less disruption and pain for children; less acrimony for parents; and less recourse to court
procedures and court-imposed solutions (which, when disregarded, merely fuel resentment and
conflict).
8.
We feel it would be good to develop materials for Scotland that have been discussed and
debated here, and that reflect Scottish circumstances and local support services.
Grandparent charter
9.
Parental separation or relationship breakdown frequently affects members of the wider
family, particularly those grandparents who have been actively involved in their grandchildren’s
lives. We recognise the important contribution that grandparents make, often reaching past
parental discord to give the next generation their love, time and companionship. During
consultations on the proposals for the Family Law Bill, there were calls for grandparents to have a
legal right to parenting time with their grandchildren. We considered this carefully but concluded
that this would not provide a practicable solution. Such rights would simply not be enforceable in
situations where relationships were already badly torn (which is precisely the context in which calls
for legal remedies are most often made).
10.
We feel there must be a better way forward. We are keen to draw together, and consult
on, a range of ideas for strengthening grandparents’ involvement in children’s lives, whilst
respecting parents’ and children’s own wishes. There may be scope to adjust various systems to
ensure that grandparents are kept well informed about what is happening in their family’s life; to
develop new ways to provide counselling and mediation in wider family contexts; and to ensure that
professionals across many disciplines appreciate the resources and talents that grandparents can
offer.
Annex C: Worked Examples of impact of the Bill in relation to succession
1.
This Annex responds to the Justice 1 Committee’s request dated 24 March 2005 for a
worked example of the impact the Bill may have in relation to succession entitlement for
cohabitants and spouses. Given that the Committee were particularly interested in the interface
between spouses and cohabitants, we have not included children in any of the examples.
Succession arrangements
2.
Where a deceased person did not leave a will, distribution of the net-intestate estate (i.e.
the whole estate belonging to the deceased at the date of death less debts and funeral expenses)
is determined by the Succession (Scotland) Act 1964, which specifies three categories of rights of
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succession; Prior Rights, Legal Rights and Other Rights on Intestacy129. In summary, a spouse’s
rights of succession in relation to heritable and moveable property130 where a deceased did not
leave a will are determined by prior and legal rights as follows:
Prior rights131
After debts and other liabilities have been met, a widow or widower is entitled to a dwelling house
of the deceased in which the surviving spouse was resident at the time of the deceased’s death (in
certain cases, e.g. where the house is worth more than £130,000 the entitlement is not to the
house itself but to its value up to £130,000), plus up to the value of £22,000 any furniture and
plenishings. The surviving spouse is also entitled to the first £35,000 out of the estate (pro-rata
from the heritable and moveable property) if the deceased left children or descendants of children
or to the first £58,000 if the deceased left no children or descendants. Prior rights are a first claim
on the estate, before legal rights
Legal rights
A surviving spouse and children are entitled to certain legal rights out of the deceased person’s
moveable estate. The surviving spouse is entitled to one-third of the deceased’s moveable estate
if the deceased left children or descendants of children or to one-half of it if the deceased left no
such children or descendant.
3.
Section 22 of the Family Law (Scotland) Bill will introduce a provision for the courts to
make a discretionary award to a legally relevant cohabitant from the net intestate estate when a
partner dies without a will. For these purposes, the net intestate estate is defined as that part of
the estate that remains after debts and liabilities and prior and legal rights have been settled but
before any other rights on intestacy are determined. In making such a discretionary award the
courts will take account of the nature and extent of any other rights against, or claims on, the
deceased’s net intestate estate. The court will also ensure that the total value of any award is
limited to the amount that the survivor would have been entitled had the survivor been the spouse
of the deceased. The Bill limits the changes to intestacy cases leaving testate situations to the
Scottish Law Commission’s review of the law of succession and issues relating to protection from
disinheritance...
Example 1
4.
This example shows the relative impact of a straightforward estate where the deceased
132
owned all of the property on his own, including the house he lived in , i.e. there are no
complications about a former matrimonial home.
John was 45 years old when he died intestate. He owned the house in which he lived value
£230,000. He had savings, insurance polices and furnishings and plenishings. In total, after debts
and other liabilities had been met, his heritable estate was valued at £230,000 and his moveable
estate was valued at £122,000 of which furnishings and plenishings were valued at £30,000. Total
estate valued at £352,000.
5.
The following scenarios examine what would happen to John’s estate in a variety of
circumstances:
John had lived in the house with his wife.
Scenario 1
John had lived in the house on his own having separated from his wife but not
Scenario 2
divorced.
John had lived in the house with a cohabiting partner for some considerable time,
Scenario 3
e.g. 5 years having separated from his spouse but not divorced

129

After Prior and Legal Rights have been satisfied, Other Rights on Intestacy devolve as
determined by section 2 of the Succession (Scotland) Act 1964.
130
In Scot’s law, heritable property means land and buildings, while moveable property includes
such things as money, shares, cars, furniture and jewellery.
131
All sums quoted for prior rights are soon to be uprated following consultation.
132
if title was taken in the names of both spouses (or cohabitants) and the survivor, the dwelling
house would not form part of the intestate estate
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Scenario 4
John had lived in the house with a cohabiting partner for some considerable time,
e.g. 5 years having been divorced from his wife.
Scenario 5 John lived with a cohabiting partner for some considerable time, e.g. 5 years having
never been married.
Entitlement

Scenario 1

Scenario 2

Scenario 3

Scenario 4

Scenario 5

Wife’s
entitle
ment

Prior
rights

£130,000 (value
from the house)
£22,000(value
for the furniture
and plenishings)
st
£58,000 ) 1 call
on the balance
of the estate)
total
£210,000

£58,000
(prorata from the
heritable
and
moveable
estate)

£58,000 (pro-rata
from the heritable
and
moveable
estate)

Not Applicable

Not Applicable

Legal
rights

£35,500 (half of
the
moveable
estate after prior
rights have been
taken
into
account)
Potential
access
to
remaining
estate £106,500
provided there
are no preceding
surviving
relatives
e.g.
children,
parents,
brothers
or
sisters
or
surviving issue
of predeceasing
brothers
or
sisters
Not Applicable

£50,850 (half of
the balance of
the
moveable
estate)

£50,850 (half of
the balance of the
moveable estate)

Not Applicable

Not Applicable

Potential
access
to
remaining
estate £243,150
provided there
are no preceding
surviving
relatives
e.g.
children,
parents,
brothers
or
sisters
or
surviving issue
of predeceasing
brothers
or
sisters
Not Applicable

Potential access
to part of the
remaining estate
£243,150 minus
any award made
to a cohabitant
and provided there
are no preceding
surviving relatives
e.g.
children,
parents, brothers
or
sisters
or
surviving issue of
predeceasing
brothers or sisters

Not Applicable

Not Applicable

Discretionary
award
from
remainder
of
estate £243,150

Discretionary
award from the
whole
estate
£352,000
taking account
of
1) the nature
and extent of
any
other
rights/claims
on,
net
intestate
estate.
2) that the total
award is no
more than a
spouse would
have received
in prior and
legal rights (in
this
case
£245,500).

Discretionary
award from the
whole
estate
£352,000 taking
account of
1) the nature
and extent of
any
other
rights/claims on,
net
intestate
estate.
2) that the total
award is no
more than a
spouse would
have received
in prior, and
legal
right(in
this
case
£245,500).s.

Other
rights on
intestacy

Cohabi
ting
partner
’s
entitle
ment

Discretio
nary
award
from the
net
intestate
estate

taking account of
1) the nature and
extent of any other
rights/claims on,
net
intestate
estate.
2) that the total
award is no more
than a spouse
would
have
received in prior
and legal rights.
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Example 2
6.
This shows the relative impact of a slightly more complex but possibly quite common
situation, i.e. where a married couple are separated but not divorced (a divorce would have seen a
final settlement agreed and no remaining claim on the estate would ensue) and the ex-wife lives in
what had been the matrimonial home. Again, the deceased owned all of the property on his own,
including the house133.
John was 45 years old when he died intestate. He owned the house in which his former
wife lives (they are separated but not divorced). He had savings, insurance polices and
furnishings and plenishings. In total, after debts and other liabilities had been met, his
heritable estate was valued at £230,000 and his moveable estate was valued at £122,000
of which furnishings and plenishings were valued at £30,000. Total estate valued at
£352,000.
7.
The following two scenarios examine 1 what would happen to the estate if John had lived
on his own and 2 what would happen to the estate had he lived for some considerable time, e.g. 5
years, with a cohabiting partner.
Entitlement
Wife’s
entitlement

Cohabiting
partner’s
entitlement

Scenario 1
£130,000 (value from the
house)
£22,000(value for the
furniture and plenishings)
£58,000 ) 1st call on the
balance of the estate)
total £210,000

Scenario 2
£130,000 (value from the
house)
£22,000(value
for
the
furniture and plenishings)
£58,000 ) 1st call on the
balance of the estate) total
£210,000

Legal rights

£35,500 (half of the
moveable estate after
prior rights have been
taken into account)

£35,500
(half
of
the
moveable estate after prior
rights have been taken into
account)

Other rights on
intestacy

Potential
access
to
remaining
estate
£106,500 provided there
are
no
preceding
surviving relatives e.g.
children, parents, brothers
or sisters or surviving
issue of predeceasing
brothers or sisters

Discretionary
award from the
net
intestate
estate

Not Applicable

Potential access to part
of the remaining estate
£106,500
minus any
award
made
to
a
cohabitant and provided
there are no preceding
surviving
relatives
e.g.
children, parents, brothers
or sisters or surviving issue
of predeceasing brothers or
sisters
Discretionary award from
remainder
of
estate
£106,500

Prior rights

taking account of
1) the nature and extent of
any other rights/claims on,
net intestate estate.
2) that the total award is no
more than a spouse would
have received in prior and
legal rights.
133

if title was taken in the names of both spouses (or cohabitants) and the survivor, the dwelling
house would not form part of the intestate estate
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Annex D: Links between Civil and Religious Divorce
1.
This annex responds to the Justice 1 Committee’s request dated 24 March 2005
concerning the question of whether the Bill should address the issue of civil divorce followed by the
release of a Jewish person from religious marriage.
2.
Scottish Ministers are aware of the concerns of the Jewish Community. However, they
have decided that it would not be appropriate for the Executive to propose an intervention in what
is essentially a religious matter. The Bill as it currently stands therefore does not address this
issue.
3.
We are aware that the Scottish Council of Jewish Communities wrote to all MSPs on 2
March seeking support to an amendment that would bring Scotland into line with England and
Wales. It could therefore be anticipated that such an amendment might be laid at Stage 2. Before
resolving to include any provision in this field within the Bill, the Parliament, along with the Scottish
Ministers, would of course wish to assure themselves that that it was fully compliant with ECHR.
Annex E: Stage 2 Amendments
1.
This Annex responds to the Justice 1 Committee’s request dated 24 March 2005 for more
details about the amendments that the Executive might be bringing forward at stage 2.
2.

We propose to amend the undernoted sections
x

Section 7(2) of The Family Law (Scotland) Act 1985:- provision will be made to allow for
the possibility of a backdated variation and interim variation of a Minute of Agreement
covering alimentary matters where there has been a material change of circumstances.

x

Sections 4 and 5 of the Family Law Bill:-provision will be made to stop the clock running
when an action is raised in relation to occupancy rights

x

Section 14 of the Family Law Bill: - addresses the issues raised in the case of Wallis –vWallis. We have been advised by Family Law practitioners that the clause goes too far in
that it dilutes the significance of the relevant date. We intend to instruct Parliamentary
Counsel to remove this consequence.

x

Section 18-21:- may require amendment but these would be technical amendments that
would not interfere with the policy objective underpinning the sections.

x

Sections 24(3), 18E and 6(b)(i) of the Family Law Bill and section (5)(b)(II) of the
Matrimonial Homes (Family Protection (Scotland) Act 1981:-provision will be made to put
the Scottish Law Commission’s recommendations into effect regarding the actions which
require to be taken in the 48 hour period subsequent to a person’s arrest for alleged
breach of an interdict which has powers of arrest attached to it.

x

Section 27:- will require to be amended to cover non-recognition as well as recognition of
actions for declarator of certain foreign decrees.

x

Civil Partnerships Act 2004 consequentials

x

Pensions Act 2004 consequentials

x

Civil Evidence (Family Mediation) (Scotland) Act 1995:- extend definitions to include same
sex couples
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1 JUNE 2005

Scottish Parliament

what to do and where to go. That was the start of
the problems.

Justice 1 Committee

Mr McFee: Did that situation lead to other
problems?

Wednesday 1 June 2005

Gary Strachan: Because of the lack of
information about available services, such as at
citizens advice bureaux, I felt that I was being
shunted towards a court solution. I do not mean
that everybody wanted the matter to go to court;
my solicitor and, I presume, my ex-partner’s
solicitor pointed us towards the mediation service.
However, I had the feeling that people were
thinking, “We’ve seen this sort of situation before
and we know how it’s going to go.” There was no
attempt to defuse the situation.

[THE CONVENER opened the meeting at 10:17]

Family Law (Scotland) Bill:
Stage 1
The Convener (Pauline McNeill): I welcome
members to the 18th meeting this year of the
Justice 1 Committee. We have received apologies
form Margaret Mitchell, who will not be joining us
today. I welcome our adviser, Professor Norrie,
and Sarah Harvie-Clark from the Scottish
Parliament information centre, who has also been
advising us on the Family Law (Scotland) Bill.

Mr McFee: I presume that you went on to the
court solution.
Your paper suggests that the law that allows
joint decision making after separation is not being
applied properly or, at least, that it does not
achieve what it sets out to achieve. Will you
expand on that a wee bit? Do you have practical
examples of the law’s failure to achieve what it
should have achieved?

I welcome our first witness today, Gary
Strachan—I do not know whether he is lucky or
brave. We have asked him to talk to the committee
about his experiences. We received many
submissions from members of the public, but we
obviously cannot call them all, so we have chosen
someone who we thought could represent some of
the general issues. Gary produced a very good
written submission, for which we thank him. I
compliment you on your submission: it is very
thorough, and we are all very impressed by it.

Gary Strachan: Parental responsibilities and
rights should allow both parents to make decisions
on education and health care but, unfortunately,
the application of rights is patchy, at best, as are
interpretation and understanding of what the rights
mean. As one would, I thought that the rights
meant that a person could find information about
and provide input to, for example, treatment that
their child has at hospital. Funnily enough, I am
pursuing that issue with Highland NHS Board,
which states that I cannot provide input because
my home is not my daughter’s primary residence. I
get no information at all about what medicine she
is on or whether she is allergic to something that I
should know about. There might be something in
my genetic background that I should tell the
hospital about and which might influence the
course of treatment, but I am allowed no input on
such matters. I do not know what the resolution of
the issue will be—it is still up in the air—but I am
trying to get NHS Highland to tell me why the
present situation is in my daughter’s best interests.

Gary Strachan: I stand on the shoulders of
giants, I am afraid.
The Convener: I hope that you are sitting
comfortably—everything will be okay. We have a
number of lines of questioning for you this morning
to draw out what you say in your paper. Please
take your time in responding.
Mr Bruce McFee (West of Scotland) (SNP):
There will be no trick questions—we are simply
trying to get on the record some of the thoughts
that you have put down on paper and to probe and
explore them a little bit. What is your experience of
post-separation parenting in Scotland and is your
experience typical? What are the key issues that
currently face parents who are separated?

The phrase “best interests” is bandied about a
lot, but it is meaningless. Perhaps people like to
use it because they do not want to get involved in
what they see as being a confrontational situation
in which two parents argue about a particular
course of treatment. Of course, anybody who went
against medical advice would not be acting in a
child’s best interests. Basically, I just want
information and to be allowed input.

Gary Strachan: To go back to the start, the
problem is basically the lack of information for
people about what to do in what is a highly
stressful situation. People do not function at their
best during separation, but they want to do their
best for their children. Sometimes, people can feel
that they are out in the cold.
I know now that services are available, but at the
time of my separation it was difficult to find out that
and to find out what I should do for the best. There
was an initial lack of support to help me work out
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Mr McFee: Are there any other issues?
Gary Strachan: As far as school is concerned,
the situation is the exact opposite—I have no
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problem at all. I help out at school and I am a
member of the parent-teacher association. All
doors are open to me there. However, because
the situation is patchy, different schools or NHS
boards might have different attitudes—I do not
know. There is a strange understanding of
parental responsibilities and rights.

1976

Gary Strachan: I think that they will. I welcome
any improvement on the current situation. I am
sure that you have read the report by the
Australian House of Representatives Standing
Committee on Family and Community Affairs. Give
me what it suggests—that is what I want. Ninetynine per cent of my problems are solved right
there.

My feeling is that NHS Highland thinks that to
start to apply parental responsibilities and rights
would be a hostile act, although I am reading
between the lines and I do not want to put words
into people’s mouths; the issue is still up in the air.
Obviously, the situation is worrying, given that
medical issues are involved.

Mr McFee: Which part of that report attracts
you? Is it the part on proper mediation?
Gary Strachan: It refers to the creation of a
“visible entry point into the system”

so that people know where to go and are steered
away from confrontation—everybody goes there
and it is a one-stop shop. They do not have to
think, “Should I go to ParentLine? Should I go to
couple counselling? Should I go here or there? If I
go here, will that be more to my advantage than
going there? What is the agenda? That group
might be a faith group that has its own agenda.” A
one-stop shop that encompasses mediation and
which works to save marriages is an excellent
idea. It would aim to steer people away from the
courts, although that route will still exist.

Mr McFee: Can you offer any other examples
outwith dealing with Government bureaucracies?
Gary Strachan: Do you mean in my experience
or in that of other people?
Mr McFee: You can be as broad as you like.
Gary Strachan: There is a general lack of
understanding and there is marginalisation of
fathers throughout social work services and
wherever else people look for help. More
progressive attitudes are emerging, but that is
patchy and areas of Scotland are different from
one another. The attitude is that mother knows
best. A book that I have by Pryor and Rodgers
talks about the mother mystique and the idea that
the mother is always the better parent. I challenge
that idea.

Mr McFee: To sum up, you think that a visible
point of entry—a one-stop shop—would help.
Various types of information would be available,
whether it is faith based or not, and a mediation
service would be on offer before people hit the
court system.
Gary Strachan: Absolutely.

Mr McFee: Do judges in Scotland currently
demonstrate bias in favour of mothers?

Mr McFee: Do you think that such a system
would have helped in your circumstances?

Gary Strachan: In my experience, yes. Perhaps
they have preconceived ideas or they do not have
the background or training that they should have.

Gary Strachan: It certainly would. In my case—I
am sure that this is also the case for other
people—one parent was not being reasonable at
the mediation stage, but that information was not
passed on to the court stage. There should be
continuity and recognition of the fact that one
parent is blocking attempts to be reasonable and
to find a resolution.

Mr McFee: Did you find in your court experience
that there is a lack of experience or training in the
judiciary? Do you know of other fathers who have
found that?
Gary Strachan: That is my theory, given the
number of fathers who are marginalised or given
the smaller slice of the pie, as it were. We cannot
all be bad parents, but that is the impression that
society is left with. If someone only gets contact,
they are obviously the lesser parent or the less
positive influence.

Mr McFee: Do you think that a less adversarial
system might lead to that partner being less
unreasonable?
Gary Strachan: I think so. I must admit that my
back was against the wall—I was an unmarried
father, so I had nothing. I was scared and I was
grabbing anything that would get me more time
with my daughter. I was in an adversarial position
from the start and I was given conflicting and
wrong advice by some services. There is
sometimes a drive to point people in one direction
without explaining why. They are pointed down
one road when it might be better to go down
another road.

Mr McFee: Did you get the feeling that one
parent won and the other got a consolation prize?
Gary Strachan: Absolutely—there are winners
and losers.
Mr McFee: That is interesting. I do not know
whether you have had the opportunity to read the
bill in its entirety, but do you think that the bill and
the non-legislative measures that have been
suggested around it will address the problems?
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Mr McFee: I have one final question; I am sure
that my colleagues have more. I am sure that you
know other people who have been in the same
situation as you. In general, without naming
organisations, do you get the impression that
some services that you or others went to for
mediation pursued a particular agenda that was
not necessarily yours, or which was not, with
hindsight, in your best interests?

applied correctly, it would certainly have made a
difference. However, I do not think that people
know how they should be applied.
The Convener: Having parental rights and
responsibilities is one thing; however, the law
might well fail if health boards, schools and other
agencies do not apply it.
Gary Strachan: Certainly. Before I came down
for this meeting, my lawyer told me that the parent
who has the contact order, but not the residence
order, becomes excluded. I had to push her on
that question, because she was not going to
answer it. She had found that although you might
be able to apply parental rights and responsibilities
during hours of contact, you might as well forget
about doing so outwith those hours. Unfortunately
most hours of contact are outwith doctors’ hours,
for example, so you would not find appropriate
information through a doctor’s appointment.

10:30
Gary Strachan: Certainly. I have to admit that
because my experience is limited and patchy, it is
difficult to take a wide view, but I think that what
you have suggested is the case.
I come from Thurso, so I found that remoteness
proved to be a difficulty. For a start, I had to deal
with many matters in Inverness and I had transport
problems. There was also a lack of understanding
and it was clear that people had certain
preconceptions. For example, I felt that my case
was treated not individually, but as one of a type
and that people thought, “We’ve seen this sort of
thing before and know what to do about it”.

Stewart Stevenson (Banff and Buchan)
(SNP): On parenting, your submission refers to
the current Australian system. Last week, we met
members of the Standing Committee on Family
and Human Services, which is our partner
committee in the Australian House of
Representatives. One committee member said:

The Convener: We will now move on to the
topic of unmarried fathers.

“The Family Law Act 1975 … amended in 1995 … was
intended to provide outcomes with a far greater emphasis
on shared parenting.”

Marlyn Glen (North East Scotland) (Lab): Will
you comment on the suggestion in the Families
Need Fathers submission that biological fathers
should acquire legal rights and responsibilities as
parents simply by virtue of their being fathers, as
long as there is a relatively straightforward way of
removing such rights where appropriate, for
example, in cases of domestic abuse?

You pick up on that point in your submission.
However, the same member then said that, before
the law was changed to place more emphasis on
shared parenting,
“the statistics … show that shared care was awarded more
often”.—[Official Report, Justice 1 Committee, 25 May
2005; c 1913.]

Gary Strachan: I know that wiser heads than
mine have commented on that, but I absolutely
agree with that proposal. It is wrong for one parent
automatically to get parental rights and
responsibilities and for the other not to. Obviously,
we should take into consideration issues such as
child safety; however, most of us are not
committing domestic violence or putting our
children in danger. We should not all be tarred
with that brush. Parents should not be
marginalised; they should be seen as a positive
influence on a child’s life; toughened up and
properly
applied
parental
rights
and
responsibilities would demonstrate legal intent in
that respect. No matter whether the law says you
can or cannot do these things, you still want, and
have a moral responsibility, to do them.

For the sake of clarification, were you aware that
that was the Australian experience or were you
simply commenting on what you thought people
said should happen?
Gary Strachan: The latter; I was not aware of
that aspect of the Australian experience.
Stewart Stevenson: So, from the evidence that
we received last week, it appears that fine
intentions do not necessarily deliver on the
ground.
You might not be able to answer this question
and it might be an unreasonable question, but how
can we achieve a better result for the child through
ensuring that there is parenting from both parents?
We are trying to put the child, rather than the
parents, at the centre of things.

Marlyn Glen: We will explore those issues later.
The Convener: Are parental rights and
responsibilities the key issue? Would they have
made any difference to your situation?

Gary Strachan: My findings—you have this
evidence—is that greater support from and access
to the father benefits the child. There might be
problems in high-conflict situations, but the

Gary Strachan: From my experience, I think
that if parental rights and responsibilities had been
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findings of Baker and Townsend, for example,
show that to have shared contact, or 50 per cent
contact, can reduce conflict in a high-conflict
situation. That is better than one parent
scrambling for contact. How can you argue about
50 per cent contact? It means that you are not
getting more or less contact than the other partner;
you are just getting the same. The child is not
getting more or less contact with one parent; it is
getting the same contact with both parents.

1980

Stewart Stevenson: It is interesting that the
Australian evidence is that only 5 per cent of
divorces end up in court. That is just an interesting
footnote.
Mrs Mary Mulligan (Linlithgow) (Lab): To
follow up what Stewart Stevenson asked you
about time with the child or children, you talked
about having an equal share, I acknowledge that it
is when a person is with the child that they are
able to give them what they want to give as a
parent.

Stewart Stevenson: I invite you to put on
record the benefits that the child derives from
having consistent, regular and meaningful contact
with both parents compared with the alternative of
having only one parent. What real difference can it
make?

However, I wonder about the practicality of a
50:50 arrangement. As all of us who have children
know, children have their own lives. You
mentioned that you are from the Highlands and
are therefore aware of issues relating to travel and
distance and whether people still live in the same
area as their previous partner and so on. How can
we work through those practical difficulties in a
way that ensures that the child’s interests are to
the fore and that they are able to get on with their
lives as they want while also having the support of
both parents?

Gary Strachan: How long is a piece of string?
This is about parenting. A person cannot be a
good parent unless they have a child; it is that
simple. Parents can be nurturing and supportive.
Many of you must be parents and know that as
well as I do. Those are not difficult things to find
out.
Stewart Stevenson: You are saying that the
more sources of support, nurture and
encouragement to which the child has access, the
more the child will benefit. In other words, if two
parents support the child, it will be something like
twice as good for the child.

Gary Strachan: Obviously, you start off at the
mediation stage and use the parenting plans to
thrash out much of the day-to-day stuff, such as
who picks the children up from school and so on.
Every family has to be treated as an individual
case. You cannot legislate for all the
arrangements that will be involved, but you can
legislate for a parenting plan that will cover those
arrangements. Everybody knows that if areas of
difficulty can be sorted out, stability can be
created, which is good for everyone involved.

Gary Strachan: Certainly. I can see that there
might be contrary views from the father and the
mother, which might mean that there are
confusing signals, but I hope that every parent
would have the best interests of their child at
heart. There has to be a coming together over
differences, even if they are quite fundamental,
such as religious differences. Families are so
diverse that problems are bound to arise; we
cannot legislate for that.

Mrs Mulligan: Would you accept that the ideal
of each parent having the child for 50 per cent of
the time is not easily achieved, but that what is
important is that the child spends meaningful time
with each parent, and that both parents are
involved in important decisions relating to the
child’s health care and so on?

Stewart Stevenson: Is it your take that the legal
process presumes that, until it is proved otherwise,
the parents will have conflicting views about the
child and that that is why many of the legal
outcomes are unsatisfactory?

Gary Strachan: That is true. However, my fear
is that, if you do not start out with a position that
each parent may have the child 50 per cent of the
time, the preconceived ideas about who is the
better parent will take over and one parent will end
up with less time. How many times do you think it
will be the father who ends up with 70 per cent of
the time?

Gary Strachan: I might be getting out of my
depth here. I certainly think that—
Stewart Stevenson: You do not have to answer
questions that you do not feel comfortable
answering.

Of course, parents have to be flexible and, as
children get older, they will have their own
agendas that have to be taken into account.
Parents cannot say that a child must stay with
them instead of going out to the cinema—that
would be ridiculous. However, if we start from a
position of parity, there exists the potential for
each parent to have 50 per cent of the time. How
individual families work that out over time is up to
them.

Gary Strachan: I will try, but please tell me if I
make a fool of myself. We have to start by
presuming that a parent has a positive influence.
Maybe that is going to be true 90 or 100 per cent
of the time, but I doubt very much that there will
not be sticking problems. That is the nature of
families and relationships. That is life, I am afraid;
it is not all sweetness and light and we are not the
Waltons.
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The Convener: Other countries have found that
to be difficult to achieve. If we could not achieve
that in the current system, what else could be
done to improve the quality of access? Is your
primary concern to do with quality of access rather
than divvying up time?

either the contact time is for the person to whom it
is granted or it is taken away from them and there
is a clear-cut breach of the contact order. I do not
know why these things do not happen
automatically. Of course, I would rather that they
did not happen at all, but there must be some
redress.

Gary Strachan: Yes, it is. I do not want to back
off from my position, because it is close to my
heart. A positive parent is important and a
negative parent is a waste of time. Of course, we
are talking about a two-way street—contact is
good for parents and for children. I do not know
what the alternative would be to coming to some
sort of agreement, whether it be a private
agreement or a parenting plan. I do not know what
the next step would be.

The Convener: Are the costs prohibitive in
respect of making a decision to go back to court?
Gary Strachan: Certainly.
The Convener: The cost is a factor.
Gary Strachan: Yes, frighteningly so.
The Convener: Do you have the impression
that, even if you wanted to go back to court, a
certain period would have to pass before you
could do so? Is that an issue?

The Convener: I want to talk about enforcement
of contact orders, which you mention specifically in
your submission. Could you elaborate on what you
meant when you said that contact orders in
Scotland are not enforced?

Gary Strachan: That is the point. It would be
necessary to
“show a wilful course of disobedience for no good reason”,

Gary Strachan: That is what I have found to be
the case. It is that simple; they are not enforced.

but I do not know over what period that
“wilful course of disobedience for no good reason”

The Convener: Can you tell us more about
that?

would have to be shown. Perhaps the criterion
would be three times a year or at important times
such as every Christmas or birthdays. I do not
know. Are those dates more important than any
others? I do not know what the phrase means.

Gary Strachan: Contact orders are either
enforced or they are not; that is it. Last year, my
ex-partner breached the contact order three times,
but on we go, on our merry way. There might be
three more breaches this year—I do not know.
There could be one tomorrow. The orders are not
enforced.

The Convener: What did you read from?
Gary Strachan: An e-mail from my solicitor. I
mentioned it in my written evidence. I liked the
phrase

The Convener: When you say that they are not
enforced, do you mean that there is no
mechanism for enforcing them?

“a wilful course of disobedience for no good reason.”

The Convener: Do you feel that in the first
instance when a contact order is being granted,
regardless of whether it is breached, the courts
are responsive? Is a parent allowed quality time by
the order?

10:45
Gary Strachan: I do not know whether there is
a mechanism; if there is, it is damned rusty. As my
lawyer said, we would have to take my ex-partner
back to court where she might get admonished,
but that would be it. She would likely be told “Don’t
do that again. Off you go.” As my lawyer said, that
is the situation.

Gary Strachan: It is an individual thing, so I do
not know. The parent turns it into quality time; they
use what they have got. They pack a lifetime into
two hours—that kind of thing.
Mr McFee: The issue of enforcement has run
through all the evidence that we have received so
far. It is all very well to have rights of contact, but if
those cannot be enforced they are not worth the
paper that they are written on. We are faced with a
dilemma. I suspect from what you say that you
would like a mechanism that is easier to access
than a court and that the resolution that you would
probably want is that the contact order should be
carried out in the way that it is supposed to be. We
will not take your situation as an example,
however. Let us say that the individual with whom
the child is resident says no. What could be done

The Convener: So your impression is that it is
possible to return to court on the breach of an
order, but the advice that you have received in
your case is that it probably would not be worth
doing that.
Gary Strachan: Yes. People in my position
would be affected financially for a start. They
would have to go through the whole court process
and the whole confrontational procedure again. I
do not know why the matter cannot be handled
automatically. There are not two sides to the story.
Either there is a breach or there is not a breach;
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at that point? The options could perhaps be
community service, potential reversal of the
residence order, which is sometimes considered in
Australia, or the ultimate sanction of imprisonment.
What is your view? That is a hard question.

1984

Gary Strachan: It is typical, but it is at the
extreme end of the scale—that is for sure.
Mrs Mulligan: You tried mediation at the early
stages, but how readily available is it now as you
move through the process? Is there an opportunity
to go to mediation on issues such as the
enforcement of contact orders, or do you simply
return to court?

Gary Strachan: It is a difficult issue and I have
held strong views on it in the past. I am sure that
that is because of the situation that I am in. As I
say, people are perhaps not at their logical best in
such a situation. They do not want to exacerbate
the situation and they certainly do not want to
disadvantage their child. That is obviously the
paramount consideration, but the other side of the
coin is that, by taking account of those
considerations, the other person could perhaps
get away with breaking contact orders for ever.
What can be done to redress that? That is a
difficult question and I do not know the answer.
The Australian approach is that, if a person
breaches the contact order twice, the residence
order is reversed. We, too, could take the view
that, as a breach of the contact order is not in the
child’s best interests, the residence order should
be reversed in such circumstances. That would be
a harsh sanction, but it should be considered.

Gary Strachan: I am in the middle of the
process, but I like to think that, with a bit of
climbing down on both our parts, we might sort
something out, although I do not know whether
that is possible.
Mrs Mulligan: Does a service exist to provide
that option for you?
Gary Strachan: I hope that it is not the same
service that we used at the start, because, to put it
simply, the mediators were ill informed and not
very good. In my case, unproven accusations that
were made against me were taken on board. I
remember well that, when I said that I could
provide information to show that the accusations
were completely untrue, that was regarded as
confrontational. The whole process was coloured
by that. I admit that the mediator had limited time,
but she had her own views from the start. My
personal view is that she was ill trained to cope
with the situation.

Mr McFee: I just wanted to get your view on that
difficult issue.
The Convener: We now move to the resolution
of disputes out of court.

Mrs Mulligan: That is an interesting point, given
that a number of people have raised the issue of
mediation. We have heard evidence about
differences in availability and quality of mediation
services throughout Scotland. Your comments
were helpful.

Mrs Mulligan: Mr Strachan has partly answered
my question, but I will give him an opportunity to
comment further on the issues of when court is the
appropriate option and whether there are other
ways of dealing with the situation. You said that
you went to mediation but that there was an
expectation that the matter would end up in court.
Should the Executive, through the bill, encourage
more people to resolve their differences before
going to court and, if so, how could we do that?

Gary Strachan: I am sure that the mediators’
intentions were perfectly honourable, but they
were simply not up to the job.
Mike Pringle (Edinburgh South) (LD): What is
the way forward and what should we be doing?
You talked about a one-stop shop to get
everybody together. Will you expand a bit on what
parents need when they start out on the process?
What is the appropriate information to have at the
start and from whom should the information and
advice come? If the process that you have gone
through started tomorrow, what would you want?

Gary Strachan: Absolutely. Anything that
breaks down the confrontational process—which,
in itself, worsens the problem—would be helpful. I
realise now that I took a contrary position—rather
than trying to find a solution, I grabbed for things,
because, at the time, I was looking for anything. A
mediation approach such as the Australian one
that I mentioned would funnel people through from
the entry point into wider possibilities. The process
would begin with the least confrontational method
and would end in court. However, at any stage
along the way, there could be resolution, which
would be great. The sooner resolution is reached,
the better, because the situation can become
entrenched. It is difficult to come back from the
bickering and accusations in court. That process
builds brick walls; it does not break them down.

Gary Strachan: As I said, I am taken with the
Australian approach. Instead of having a range of
ideas, we should have a phone number that
people can call in a family separation situation so
that they can be given the advice that they need.
That could be conflict resolution advice or advice
to make people aware of what is in the best
interests of the child, from the child’s point of view.
I do not mean the principle of mother knows best,
which is 20 years old and dead. This is the 21st
century. We want proper advice on how to handle
situations in the best interests of the child.

Mrs Mulligan: From your experience and from
that of the people to whom you have spoken, is
your situation typical?
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People should be treated fairly. It should not
automatically be assumed that a particular parent
will have contact until the situation is resolved,
which can take years. That is another point: the
system should be quicker. People say, “We’ll wait
another two months and see how the situation
gets on,” but that is two months gone. In the
unmarried father situation, one person holds all
the cards and one person has no cards at all—
they are trying to get something back. We need
quicker resolutions. People start with the CAB,
after which they go to a lawyer, who perhaps
passes them on to mediation and then the court
system. The system is patchy at best. People say,
“We’ll try this, then we’ll go that way.” We need
clear steps and positive information along the way.

The Convener: I have a final question. You
mentioned Grandparents Apart, from which, as
you will know, we took evidence on the rights of
the extended family. Do you have any comments
on access to children for extended families?
11:00
Gary Strachan:
everything.

have

comments

about

The Convener: You seem to be suggesting that
there should be automatic rights of access for
grandparents or other members of the extended
family, but you will know that there is not much
support for that proposal. However, improving the
quality of access for non-resident parents would
put us in a better position to be able to resolve
issues to do with grandparents and the extended
family. That is the key.
Gary Strachan: Yes, there would be a knock-on
effect in the vast majority of cases, although the
approach would not solve all the problems that
arise when there are internal conflicts in families.

Mike Pringle: Perhaps I am misinterpreting you,
but you said a couple of times that the system is
very rushed. Do you feel that with the services that
you received—which you clearly do not feel were
good enough—people took enough time? Were
they sufficiently interested? You talked about how
in mediation the person was not well qualified. Is
the issue to do with resources? Should the
Executive provide more resources?

The Convener: Thank you for your evidence,
which was extremely clear and helpful—I can tell
that from the committee’s reaction. I know that it
has been difficult for you to talk in general terms,
given that you are dealing with your personal
case. You have done well to avoid giving us the
personal details, which we were careful not to
address. Do you want to make any concluding
remarks?

Gary Strachan: My answer will be contentious,
because I know that some respondents have said,
“Our system works well, but we need more
resources. We have the best plan and we want the
money to implement it.” Unfortunately, that is one
for you guys to decide.

Gary Strachan: I am no public speaker and
perhaps I did not present the case as well as I
should have done. If the committee has follow-up
questions, you can contact me. I am better on
paper than in real life.

Mike Pringle: Okay, we will decide on the
resources, but where do you think that they should
go?

The Convener: I can safely say that the
committee thought that your presentation was
excellent. We received so many submissions that
it was difficult to select a person who might be
able to draw out the general issues, but you did
that very well, so we made the right choice. Thank
you.

Gary Strachan: There are lots of good ideas out
there, which could be pooled in a one-stop shop. It
does not all have to be run by the Executive.
There are people out there in various groups with
a lot of experience who have proven that certain
ideas work. It is up to you guys to pull that
together. There is a great scheme in Glasgow, but
that does not help me in Thurso.

I am delighted to welcome Alan Finlayson OBE,
our second witness this morning. He is a child law
consultant and was asked by the Executive to

Mike Pringle: That was a great way to finish.
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I am sure that most cases involve the paternal
grandparents. That brings us back to the need for
50 per cent contact with each parent, because the
more contact there is for the father, the more
contact there is for the wider family. I know from
my experience that that is the case: I pass on time
that I am allocated to my parents and the wider
family. We spend holidays visiting the
grandparents, for example. I admit that having to
divvy out my time rankled at first.

I went from pillar to post looking for information.
Sometimes I was given information that was
clearly wrong, although I am sure that it was well
intentioned. People said, “If we say this, maybe it’ll
dampen the situation down.” Of course, with that
approach, I started to mistrust the information that
I was getting from everybody. I started to think
about what was behind what they said and asked
what their agenda was. That resulted in a paranoid
situation. In such situations, people are not at their
best. The condition is called psychological
distress. Separation is bad enough, but one
partner loses their children as well. There must be
an easier way of providing support than the
current approach.
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draw up the parenting agreement for Scotland that
would run alongside the measures in the bill.

1988

Mrs Mulligan: Can you be more specific about
the agencies that will be involved? Will only
solicitors or people who are involved in mediation
support be involved?

Thank you for agreeing to come to the meeting
and for your written submission. We have
allocated about 45 minutes for this part of the
meeting—I am sure that that will not be enough
time, but we will try to cram in the key issues as
best we can.

Alan Finlayson: People who are involved in
mediation support should certainly be involved, but
I would probably leave solicitors low down on the
list of sources—I am a solicitor. I should also
mention the voluntary organisations.

Mr McFee: For the record, Mr Finlayson, will
you outline the task that you have been
undertaking for the Scottish Executive and what it
is intended to achieve?

I must declare an interest. I am a board member
st
of Children 1 and am aware of the work that it
does in the area. There are other voluntary
organisations and helplines for children and I
would want them all to have the same
documentation. I would certainly want the Family
Law Association, solicitors and practitioners to
have that documentation, too. In my experience,
the vast majority of solicitors want to be able to
help parents to reach a resolution rather than to go
to court, partly because that does not pay too well
nowadays—or so I am told.

Alan Finlayson: In my submission I set out
what I am required to do. I am trying to set out the
style of a parenting plan, whereby parents can
reach agreements themselves about how they will
deal with issues to do with their children. As I
indicate, I have been wrestling with the matter—
probably unsuccessfully—for a large number of
years. I strongly believe that the emphasis must
be on trying to get parents to reach a resolution
themselves, because, as I have indicated and as
some of the committee’s earlier discussion
indicated, it can be more difficult to resolve
problems in the confrontational situation of the
court.

Mrs Mulligan: From the work that you have
done, have you found that there are sufficient
bodies to support parents? Should expansion of
existing provision be considered?
Alan Finlayson: I have long experience of
working with the Lothian Family Conciliation
Service. I recognise that such bodies have always
struggled to have the appropriate money available
to enable them to do what they want to do. The
business is patchy—provision varies across the
country—but my experience is that family
mediation is a strong resource that the courts can
use in certain areas.

The parenting plan will not achieve the optima
that one might hope—it will not solve all
problems—but I hope that it will give parents the
opportunity early in their separation to recognise
that each one has responsibilities to the child. I
hope that parents will realise that, as has clearly
been established, the child’s best interests are
normally served by the child having real,
meaningful and continuous relationships with each
parent and by the parents themselves resolving
how they will achieve such relationships.

Contact that has broken down for one reason or
another can be re-established. Perhaps one
parent will express real concerns about drugs,
alcohol or another matter, the validity of which the
court might have difficulty in assessing, or the
child might not want to see the father. In such
cases, having the resource of family mediation
centres and contact centres not as part of a longterm plan, but to build something up, is an
enormous assistance. In some courts, such things
can take place because family mediation centres
are available, whereas that is not possible in parts
of the country where centres are not available.
The Executive must answer questions about how
it resources such facilities.

Mr McFee: That will put what you have done
firmly on the record. I know that a number of
questions will arise from what you have said.
Mrs Mulligan: You will have heard from our
previous witness that, when a relationship breaks
down, one issue is simply knowing what to do
next. How do you envisage parents knowing about
the availability of parenting plans? Who will
support parents in putting a plan together?
Alan Finlayson: I intend to produce a relatively
long paper for those who wish to read it on the
issues and the principles that might require to be
applied. The paper will include information on how
and where parents can get assistance and there
will be a section on sources that are currently
available to help people with such matters. There
are many sources, but if parenting plans are
established my wish is that each and every
agency will sign up to them and use them to assist
and to provide additional help to parents to resolve
problems themselves.

The critical matter is enabling parents to sit
down at an early stage with someone, who might
not necessarily be a professional; they could be a
mutually trusted friend, a minister, someone from
a citizens advice bureau or a mutually trusted
relative—lots of people are possible. I would like
people to consider the situation early.
If we sort out parenting plans, I would like them
to be readily available. I would like doctors’
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surgeries and post offices to have them. Social
work departments throughout Scotland, whether in
the sections for children and families or whatever,
also ought to have the plans.

11:15
The Convener: I will not, but I must make the
point—although it is really for the minister rather
than you—that, although your work has no direct
connection to the legislative process in relation to
the bill, it is in an area that is critical for the
committee, which has been considering the issues
surrounding, for example, quality time and
parenting. Some interesting points have come out
of that, particularly from our discussions with the
Parliament of Australia, and it is for the committee
to decide whether to pursue those any further. It is
important for us to do our work in tandem with
yours—I think that that would be the general view
of the committee. Therefore, although you are
right to ask us not to hold you to a particular date, I
am sure that you can understand our difficulty with
closing stage 1 consideration of the bill without
seeing your final piece of work.

Mrs Mulligan: What will a parenting agreement
bring that we cannot achieve at the moment by
developing a minute of agreement?
Alan Finlayson: Minutes of agreement can be
made, but that is a relatively organised and
sometimes
expensive
exercise.
Parenting
agreements are intended to get into people’s
minds the importance of focusing on the children’s
interests and the parents’ responsibilities towards
the children. Such an agreement is not as formal
as a minute of agreement and might not have the
same legal validity as an attested minute of
agreement. However, more important, a parenting
agreement would encourage parents to think of
the issues from early on, right through and
consistently. Parents will also be aware that
whatever they agree now can be only for today,
because situations change. Children become older
and circumstances change. People’s wishes and
needs might be different. Perhaps we need to
build in a review, but we certainly need to build in
a spirit of flexibility.

Alan Finlayson: I recognise the importance of
getting it down on paper. It is a question of
whether and at what stage I produce a draft.
Initially, I would like to give the draft to members of
the stakeholder group that is providing information
to the Executive and from which I have gained
much information. If it is not finished by the end of
July, it will be done not much later than that. The
longer part will be the introduction and the reading
material for those who want to read it. The draft
plan itself will be a relatively tight document. It will
not use phrases such as “non-resident parent” but
will ask each parent how they are going to resolve
issues
such
as
school,
health,
time,
accommodation and how to introduce new
partners. It will be relatively short.

In the background to the parenting agreement, I
stress the absolute importance of how parents
speak to each other. “Respect” might not be a
word that I ought to bandy about, but respect for
other people’s views and the other partner’s
position is important. One parent criticising or
slagging off the other screws up many situations.
Parents must recognise together the end towards
which they must try to work, whatever their
differences are—that may be easier to write on a
bit of a paper than to practise in reality. That could
be achieved without the necessity for formal
minutes of agreement.

I also hope to have in the introduction and the
draft plan a kind of chart. It will have the child in
the middle and will include all the people who are
important to the child, such as the mother and
father, the grandparents, cousins and pals from
school. The parenting plan to which the parents
will sign up will have a space for the child, if they
are old enough, to prepare their own little chart of
who is important to them, to let the parents see
that and work those matters out.

Marlyn Glen: My question is about the work that
you are doing, which sounds excellent. The list of
organisations will be useful. Do plans exist to keep
that list updated?
Alan Finlayson: Absolutely. Times change,
organisations change and people change. Just as
we cannot organise everything for a child today,
we cannot organise a parenting agreement in
which everything will stay the same. The
information will have to be updated.

I take your strictures and will try to produce the
parenting plan at the earliest opportunity, so that it
can go in tandem with the work that you are doing.
The Convener: Thank you for that.

The Convener: Before we explore what the
legal status of parenting agreements should be, I
want to be clear about how you are compiling your
report. How often do you attend meetings? I know
that you hoped to publish in July. Is that still the
intention?

Stewart Stevenson: On the legal basis of
parenting plans, will they operate under the
Children (Scotland) Act 1995 and be registered
with the Registers of Scotland? Is that what you
envisage?
Alan Finlayson: No.

Alan Finlayson: I was hoping to do that. As I
indicated, it is easier to talk about such things than
to do them. The matter is extremely complex, so
please do not hold me to the end of July.
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Alan Finlayson: There will not.

1992

Alan Finlayson: You are making me think on
my feet. Most of those ideas would have been in
my original thinking and some of them might still
be there.

Stewart Stevenson: Will a parenting plan
confer any legal rights or will it simply be a
contract between the parents concerned?

Stewart Stevenson: Your answers have been
useful. In my experience of civil contract law in
business, it helps if matters are agreed at the
outset, because people will almost invariably want
to modify significant business contracts. In the
context that we are discussing, a contract would
be valuable in providing the parties to it with the
most cost-effective and time-effective means of
dealing with issues.

Alan Finlayson: It will be a contract.
Stewart Stevenson: Therefore, the legal
process that surrounds it will simply be civil
contract law. Is that correct?
Alan Finlayson: Yes, but it is to be hoped that
the matter would never reach a court.
Stewart Stevenson: Indeed. My experience of
contracts is that one knows the moment one gets
them out of the drawer to read them that one is
lost. A contract should express what the parties
have agreed and understood; it should not be a
way of allowing one party to enforce their will over
the other. From what you have said, a contract
must be entered into with freedom and good will;
otherwise, it is not worth having.

Alan Finlayson: I accept that.
Stewart Stevenson: Could a child be a formal
party to a contract? I think that I am correct in
saying that a child could not be held liable for
having committed to a contract.
Alan Finlayson: With Professor Norrie at the
table, I feel as if I am in an examination. I do not
want to sit the examination, lest I fail again.

Alan Finlayson: Correct.

In the background information and in the actual
parenting plan that individuals would commit to,
the views of a child would be critical—depending
on the age of the child and on his or her ability to
participate and comprehend. There are two
reasons for that: first, it is part of the law of
Scotland; and secondly, the agreement will not
work otherwise. I certainly see the child being
involved.

Stewart Stevenson: If one party feels that the
agreement is no longer relevant because of
changed circumstances, or that the agreement is
not being adhered to by both parties, where is the
remedy, whether in the legal system or
elsewhere?
Alan Finlayson: The remedy is in achieving
from the word go an agreement from both parties
that they will work at things and will recognise that
there is much to do. If things break down, the
parties might have to go to court, but they might
agree on an arbiter—an agency or individual to
whom they have been before and to whom they
would go back in future if there were a problem.
However, that would not be legally binding.

You asked about changes. When a parenting
plan first starts, a child might be only three years
old and not in a position to participate. However,
by the time there is a disagreement, the child
might be 10 years old. It is difficult to know how
that could be taken into account. I keep coming
back to the fact that, if we can get parents to agree
matters and to agree to continue to reflect on the
needs of the child, the vast majority of people will
be able to resolve their differences if they get the
agreement right at trick one.

As I indicated in my submission to the
committee, I am confident that, if a case ended up
going to court, the court would recognise that the
parties had at one time agreed X, Y and Z. If one
party was now seeking to change the agreement
but the other party was opposed to that, I would
think that most courts would say, “Well look, you
agreed on this, so the onus is on you to show me
how the situation or the interests of the child have
changed.” Therefore, there could be some legal
value—not force, but value—in the agreement.

The Convener: I have a few more questions. I
like the idea of the parental agreement—it has a
lot of scope. However, we must examine further
where it would be placed within the system. As
you suggest, in time, if parties have to go to court,
the court should be able to point out that they had
a parental agreement. Would it not be preferable
to have a reference to the parental agreement in
statute, to strengthen the court’s hand and the
meaning of the parental agreement? I am talking
about a reference to it, rather than authority for it.

Stewart Stevenson: Is it likely that the outline
document that would form the basis of a particular
parenting agreement would provide for the
process by which the document might later be
changed—whether by agreement or not?

Alan Finlayson: Framing statute is something
in which I have little experience, although I
visualise the draftsmen having difficulty in deciding
how to incorporate such a reference. I can express
no real view on that.

Alan Finlayson: Absolutely.
Stewart Stevenson: Who might be the first port
of call for the parties to the agreement to discuss
any prospective change?
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The Convener: You said earlier that your
thinking so far is to make no reference to the nonresident parent. Will you elaborate on that? As you
might know, the committee has received evidence
from many sources that indicates concern about
the role of the non-resident parent. This morning,
Gary Strachan made the interesting point that the
issue is not so much about having rights and
responsibilities as about how those are applied,
especially if the non-resident parent is entitled to
be involved in deciding which school the child
goes to and so on. Is that the reasoning behind
your position?

provide one-stop provision. Would not there be
more value in having a review of what is out there,
which would allow us to determine the right place
and policy for such services?

Alan Finlayson: Yes. That is why I do not want
to use the phrase “non-resident parent”. The
reality is that some parents will be non-residents;
however, I do not want that to be regarded as a
status in any agreement that is entered into by the
parties. Rather, the question should be about how
each of the parents is going to deal with the
separation, whether or not the child is resident
with them. That gives weight to what the previous
witness said about difficulties with medicine. Other
people have difficulties with schools. I do not want
the parenting agreement to refer to anybody being
of a lower status even if the child is not residing
with them, which the phrase “non-resident” might
imply.

The Convener: We do not either, which is why I
suggested that we have a review. Obviously, there
is a connection to the work that you are doing. We
need to have a comprehensive understanding of
what is out there before we move on to the next
step of deciding whether additional resources are
required.

11:30
Alan Finlayson: As I indicated, the situation in
Scotland is not uniform, so it would make sense
for people to know what is out there before moving
on to consider where they would like to go next. I
do not have a clear view of what is available
throughout Scotland.

Alan Finlayson: I agree.
The Convener: I have a final question before
we move on to the issue of other jurisdictions. You
have considerable experience in this area. In view
of the issues that were raised earlier, particularly
by Mr Strachan, what is your view of the current
system and, in particular, the enforceability of
court orders?

The Convener: I have a further question, but
Stewart Stevenson has a point to make on that
issue.

Alan Finlayson: The parenting agreement
takes on board one of the cardinal principles of the
1995 act, which is that the court will not make an
order unless it is in the interest of the child to do
so. As I indicated, I sat as a sheriff for 13 years.
The reality is that the courts try extremely hard to
get parents to reach resolutions at an early stage
in the proceedings. Parents are encouraged to do
so, particularly through the establishment of child
welfare hearings, which are a significant step
forward in the law of Scotland in relation to the
successful resolution of issues relating to children.

Stewart Stevenson: It has been drawn to my
attention that there are circumstances under which
a child as young as 12 can contract in civil law.
Alan Finlayson: I thought that might be right.
Stewart Stevenson: I put that on the record, in
case the Official Report gave a contrary
impression.
Alan Finlayson: The Children (Scotland) Act
1995 speaks about the supposition that a child of
12 will be able to give a view, but it specifically
makes it clear that that does not mean that the
views of children aged under 12 are not important.
Increasingly, courts are considering the views of
children of a very young age.

Where these things do not work out and where
confrontation becomes the order of the day, the
enforcement of orders becomes an extraordinarily
complex and vexed area. The committee will
know—indeed, the matter was referred to earlier—
that the ultimate sanction is that of imprisonment.

The Convener: You have also mentioned the
role of mediation and such services and, like
others, you have talked about resourcing them. I
put to you the same question as I put to others,
but in a slightly different way. Do you support the
idea that, rather than expand the services with
additional resources, we should review what is out
there and why it is there? I say that in the light of
the Australian example, which we have examined.
There, relationship centres are being set up, which
seem to be the logical step for what the
Australians are trying to achieve. For a start, they
are bringing services together and trying to
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Let us say that a court has concluded that it is in
the best interests of a child to reside with the
mother and to have meaningful contact with the
father. If, for some reason, the mother does not
comply with the court order, my experience tells
me that the court will bend over backwards to try
to ensure that she obeys it—if necessary, it will
encourage, promote, threaten and cajole. Courts
will do better in some situations than in others, but
they will try to achieve that end.
Ultimately, the question is whether it is in the
best interests of the child to say, “Well, we’ll send
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your mother to prison.” I cannot answer the
question, but I am not alone in that.

The Convener:
jurisdictions.

The Convener: But surely there are lesser
sanctions that a sheriff could take against
someone who is in breach of an order. Surely a
sheriff would not jump straight from considering
that someone has breached an order to
imprisoning them. Is there not something inbetween?

Stewart Stevenson: I want to flesh out some of
the things that have been said. What jurisdictions
have you considered? The example of Australia
has been mentioned, but have you examined
other jurisdictions? What note are you taking of
the experience of other jurisdictions?

We

move

on

to

other

Alan Finlayson: To a large extent, my
experience of what happens in New Zealand
mirrors much of the experience of what goes on in
Australia. I am conscious of the situation in
England, the parenting plan that is being
developed there, the views that are being
expressed and the consultative exercise that is
being undertaken. I have not considered it to be
either necessary or appropriate to do a great deal
of wide examination of other jurisdictions. Instead,
I have tried to find out the essential principles and
to apply them in a Scottish context.

Alan Finlayson: A sheriff could impose a fine,
but in many cases the parental financial situation
means that a fine is a penalty on the child and not
the parent. At the moment, a sheriff could not
impose a community service order, because we
are talking not about a criminal offence, but about
circumstances in which the mother is in contempt
of civil proceedings.
The Convener: The fact that ordinary courts
would not want to do anything that would violate
the interests of the child means that, in reality,
there are no sanctions for a breach of an order. A
sheriff would not want to imprison or fine the
parent. If a sheriff does not want to use such
sanctions, the court cannot enforce an order.

Stewart Stevenson: Do you feel that your work
would be informed by knowledge of the
experience of other jurisdictions? You have
focused on principles, but the evidence that we
had from our colleagues in the Parliament of
Australia last week was that what looked good on
paper appeared, in practice, to have had the
opposite effect to what was intended. I am slightly
concerned about the extent to which you are
considering practice.

Alan Finlayson: The parent stands charged not
with failing to ensure that the child has contact
with the father, but with the offence of being in
contempt of court. In such circumstances, I find
myself incapable of reaching any constructive
resolution. For me, that strengthens the case for
avoiding getting anywhere near such situations;
people should manage to reach agreements
themselves.

Alan Finlayson: I am examining principles from
the point of view of how they can be applied in
practice. I have always taken on board the fact
that one cannot legislate for good practice, to
which you referred earlier. I have debated that
issue with Professor Norrie on a previous
occasion. The debate was purely a debate for
debate’s sake; it should not be taken as an
indication that either of us believed what we were
saying.

The Convener: If we could make parental
agreements important and give them some
meaningful status—legal status, for example—that
might have the effect of reducing the number of
cases that come to court in the first place, by
which stage the scope for resolution is limited.
Alan Finlayson: With respect, I do not think that
that would advance the situation much.

Stewart Stevenson: I might fairly say that that
was a lawyer’s answer.

The Convener: You do not think that making
parenting agreements more important would
necessarily reduce the number of cases that come
to court.

The Convener: That is okay; that is allowed.
Mike Pringle: Alan Finlayson spoke earlier
about grandparents. We heard that it is difficult,
expensive and non-productive for them to go to
court. He talked about his plan, which includes
grandparents, but will it be strengthened to include
step-parents as well?

Alan Finlayson: I am sorry; I thought that we
were talking about the ultimate sanction again. I
agree entirely that the more emphasis there is on
reaching agreements, the better things will be. In
my experience, sheriffs try to promote that every
day and, in the majority of cases, are successful in
doing so. I can think of certain jurisdictions where
there has not been a proof in relation to a
contested case for the past three years because
such cases have been resolved one way or
another.

Alan Finlayson: In the parenting agreement, I
focus on what is in the best interests of the child.
That is what the law of Scotland requires. It is
easier for me than for warring parents to recognise
the critical importance of extended family
members to the interests and well-being of the
child. Therefore, I propose that both the
background information to the plan and the
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documentation itself should include a statement of
who else is important in the child’s life, how the
child’s relationship with them will be maintained
and what contact there will be, such as meetings
and telephone communication. That information
must be in the parenting agreement. Parents must
focus on the interests of the child and must
recognise that those interests include the positive
influence of extended family members, particularly
grandparents.

1998

11:45
Marlyn Glen: That deals very well with victims
of domestic abuse, but what about the other end
of the spectrum, where it is just a different power
relationship? Because of the way that they are,
somebody might not stand up to their partner and
might sign the parental agreement. There must be
guidance to tell people to check that out.
Alan Finlayson: My ideal is for parents to reach
the decision themselves, but there must be
recognition of the fact that some people will say,
“Och, well. I’d better just sign it anyway, because
he’s going on and on.” For people who are in that
situation, we should indicate in the background
information where they can find an independent
source of counsel—somebody to speak to about
matters of that kind. However, even that could be
difficult. The partner might say, “What are you
going to see her for? There’s no need.”

Mike Pringle: What about step-parents?
Alan Finlayson: Indeed. That is why we cannot
have a one-size-fits-all approach and why I want
the plan to suit the child. In each individual family
situation, the child has different contacts. For
many children, step-parents are not an issue, but
for others they are of real significance, so I would
want to include them. I want parents to recognise
their responsibilities and the benefits that can
come to the child from that continuing relationship
and contact.

Marlyn Glen: Absolutely.
Alan Finlayson: I am not solving the issue; I will
just have to try to take it on board.

Marlyn Glen: We talked about the place of
children in contracts, but I turn to the protection of
vulnerable parents. Some parents who are
separating are vulnerable people—for example,
victims of domestic abuse or people who have
difficulty in standing up to their partners. We are
becoming more aware of the numbers that are
involved. The YWCA has an exhibition in the
Parliament today that gives statistics on the
frequency of that. Is there a danger that some
vulnerable parents will be coerced into entering
into a parenting agreement?

Marlyn Glen: At least, if the whole thing is
pointed out in your parental agreement, it is
visible.
The Convener: There are no further questions
from members. Is there anything that you want to
say in conclusion, Mr Finlayson?
Alan Finlayson: No, thank you. I am pleased to
have been able to come here today. I detect from
the committee a cautious welcome for the idea of
a parental agreement. I recognise that it is one
thing to talk about it and that what you want is to
see it. You have made that clear to me and I am
mindful of that.

Alan Finlayson: The family law stakeholder
group, which is helping me, is not slow to remind
us of the issue that you raise. In particular,
Scottish Women’s Aid made a considered and
interesting presentation on the subject. It is difficult
to incorporate that into the parenting agreement,
but it is essential that we recognise it.

The Convener: Yes. That is a helpful comment.
You will appreciate the fact that we are all learning
about the process, as we are not family law
practitioners. Much of this is new to us, and we are
trying to interrogate the system so that we
understand it and can decide what changes we
will support in our stage 1 report. I am grateful for
your evidence and the high-quality information that
you have given us. We will ask the minister when
we will get to see your report. I am sure that I
speak for other members of the committee in
saying that the work that you are doing is vital to
the work on the Family Law (Scotland) Bill. We will
want to take a view on how it fits with the bill, so
we will want to see your report before we move to
stage 2. We will put that to the minister shortly.

To an extent, the point mirrors what I said earlier
about the availability of contact centres. If one
parent alleges that the child is in a dangerous
situation but the other parent refutes that, how
does the court know who to believe? There is a
need for a safety element. We must recognise not
only the actual danger but the adverse influence
that a dominant person can have in forcing
somebody into a parenting agreement. Mr
Stevenson would want us to have sanctions for
failure in that regard. The area is complex, but we
must be mindful of the issues that you raise. In
forming a good parenting plan that suits the
position of 95 per cent of parents, we must not
prejudice children who are in a dangerous
situation because of those issues.

On behalf of the committee, I thank you for your
written and oral evidence.
Alan Finlayson: Thank you very much.
The Convener: I suggest that we take a short
comfort break of five minutes before we hear from
the minister.
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11:48
Meeting suspended.

2000

in particular of an individual who is normally
domiciled in Scotland but who is taken to another
country to be married. Professors Beaumont and
Clive said that it was wrong to restrict protection to

12:01
On resuming—

“a marriage solemnised in Scotland”.

Hugh Henry: As opposed to doing what?

The Convener: Once again, I welcome Hugh
Henry, who is the Deputy Minister for Justice, and
his legal team. As ever, we have a number of
questions, this time on the Family Law (Scotland)
Bill. I propose that we continue until 1.25 so that
members who have meetings at 1.30 can be there
on time. Minister, I have told members that, if
absolutely necessary and if we feel that we have
run out of time, you will be able to join us for a
short while next week. However, we will see how
we get on today.

Mr McFee: As opposed to providing that
protection to somebody who is normally domiciled
in Scotland but who married elsewhere.
Hugh Henry: That is a specific point of view,
which we will consider ahead of stage 2. We will
reflect on those comments. If something has to be
done, we will produce an amendment.
Mr McFee: That would be useful. Both
professors agreed that the subject required
reconsideration.

I want to begin by asking about some issues that
run alongside the legislation. We wrote to ask you
to clarify some of the Executive’s work on
parenting agreements, and you have since replied;
and we have just heard from Alan Finlayson about
work on the grandparents charter and on Wallis v
Wallis. As our letter emphasised, the committee is
concerned to receive all such information before
stage 2. When we wrote to you, you confirmed
that we would be able to see a report on parenting
agreements before stage 2. Will that still be
possible?

I do not know whether you have had the chance
to read the evidence from Professor Clive and the
Law Society of Scotland, which suggested that the
concept of marriage by cohabitation with habit and
repute should be abolished, on the grounds that its
protective function would become redundant if the
proposed new rights for cohabitants were adopted
and—perhaps more spuriously—that it is bad
policy to reward secrecy. Perhaps that is more
important than the first issue that I raised. Do you
agree that the matter should be examined, or is it
of little consequence?

The Deputy Minister for Justice (Hugh
Henry): l certainly hope so. Much will depend on
the progress that Alan Finlayson can make on his
work. I hope to meet him shortly for an update on
his findings and on how things are going. If
anything untoward arises that would affect the
timetable, I will certainly let you know. However,
my aspiration is that a report will be available.

Hugh Henry: Part of the problem is that the
issue has become caught up in some of the myths
about whether common-law marriages are created
when people live together. That is one reason why
we have sought to introduce some clarification
through the bill. We were a bit shocked by some of
the evidence that we heard about the extent of the
myth—the number of people who firmly believed
that they had rights because of the relationship
that they were in, but who did not have those
rights.

The Convener: You may have heard us put the
same point to Alan Finlayson—that we are very
keen to see even a draft of his report. Is there a
timetable for a report on Wallis v Wallis?

Marriage by cohabitation with habit and repute is
a specific issue to deal with. The concept is rarely
used. We acknowledge that some people have
suggested that it should be phased out. Others are
of the opinion that, although rarely used, it might
still be useful.

Hugh Henry: There will be a meeting next week
and I hope that I will be able to give an update
after that.
The Convener: Obviously, we will have some
questions on the issue, so I wanted to know about
the timetable.

We do not think that the issue is the most
fundamental. On balance, it is probably best to
leave the status for the few people whom it affects.
If we took steps to remove it, we would probably
need to think about the impact on people who
were in a relevant relationship, who might be
covered by the notion and who might be affected
in future.

Mr McFee: Good afternoon, minister. I want to
ask about section 2, on void marriages and the
grounds for void marriages. Last week, we heard
evidence from Professors Beaumont and Clive,
who said that it would be wrong to restrict section
2 to
“a marriage solemnised in Scotland”,

Although the point is not the most fundamental
for the bill, we will reflect on it. We are probably
persuaded to leave the situation as it is, but if

because that would deprive people who were
domiciled in Scotland of protection whenever they
were removed from the jurisdiction. I am thinking
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there is compelling evidence that that would
damage the bill, we will reflect on it further.

going on, to which you referred earlier. The
committee finds it slightly difficult to consider
section 14 in ignorance of what might result from
wider consideration of the issue. Will you assure
us that we will have an opportunity to see your
proposals in response to the Wallis v Wallis case
before we submit our stage 1 report to the
Parliament?

Mr McFee: I am not sure that such evidence
exists; I think that removing the concept would
mainly be a tidying exercise.
Stewart Stevenson: Before I develop my line of
questioning, I will ask about a point that was made
by one of the lawyers who gave evidence last
week. He said that when cohabitation with habit
and repute creates a marriage, it would be
necessary for there to be a divorce before either
party could enter into any other marriage,
notwithstanding the fact that the “habit and repute”
had not been tested, registered, solemnised or
created at an identifiable time. Does that add to
the confusion and to the pressure to clarify the
situation?

Hugh Henry: As I said earlier, there will be a
meeting next week, following which we hope to
provide clarification to the committee. I hope that
that will help the committee before it reports at
stage 1.
Stewart Stevenson: It seems likely that you will
want to revisit and amend section 14. If so, the
committee might wish to take further evidence,
depending on the nature of any proposed
amendment. The matter is important. There would
be no value in the committee and you falling out
over the issue, which is complicated and technical.

Hugh Henry: I am sure that that adds to the
confusion, but I do not know whether it adds to the
pressure for clarification. Far be it from me to offer
any significant legal pronouncement about
whether clarification is needed—it would be
unwise for me to venture into that area. Some
people have the opinion that you described. We
should just leave the matter and wait and see
where we go.

Hugh Henry: The Executive might want to
revisit section 14, so we will come back to the
committee as soon as the matter has been
considered further.
Stewart Stevenson: In essence, section 14, as
it currently stands, provides for the court to take
into account any difference between the net value
of the matrimonial property at the relevant date
and whichever date it considers to be most
appropriate, under proposed new section 10(2B)
of the Family Law (Scotland) Act 1985, in taking a
view on valuing property and, in consequence,
how to divide that property.

Stewart Stevenson: I am sure that you will take
due account of what one lawyer expressing one
opinion said to the committee in that regard.
Rather than having the notions of pursuer and
defender in divorce cases, it has been put to the
committee that introducing joint petitioning would
be one way of reducing costs and conflicts and of
making the process administratively and
practically easier. The committee has also
received evidence that joint petitioning might make
matters worse. Does the Executive have a view on
the matter?

There will be no particular concerns about the
final part of proposed new paragraph (2B)(c),
which mentions
“a date agreed by the parties”,

because it would not seem reasonable for the
court to interfere with an agreement that had been
freely and fairly entered into by the parties, except
in exceptional circumstances. However, how might
the court reach a view on how to reflect the
change in the value of assets—which might go up
or down—after the relevant date? What
considerations should the court take into account
in the light of section 14?

Hugh Henry: The argument is interesting. We
were not particularly minded to introduce joint
petitioning, but we heard what was said, which
gave a different perspective. There could be merit
in joint petitioning and we have an open mind on
whether that is the best way to proceed. I do not
rule out the suggestion, but I am not necessarily
ruling it in. We will be interested in where the
committee’s exploration of the matter leads and
the conclusions that might be drawn. Obviously,
once the committee has a view on the matter, we
will look closely at it before stage 2.

12:15
Hugh Henry: I want to be careful about what I
say. Far be it from me to try to tell a court how that
provision should be interpreted; I would not want it
to be suggested that ministers issue guidelines for
the courts to consider. All that we can try to do
politically is ensure that the context of the
legislation is properly understood and that the
wording of the bill is as clear and definitive as it
can be. It would be a matter for the courts to

Stewart Stevenson: I suspect that committee
members have not yet reached a conclusion, but
when the suggestion arose, it appeared likely that
it would be most useful as an additional, rather
than as a replacement, way forward.
I move on to the more difficult issue of the Wallis
v Wallis judgment and the parallel work that is
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interpret the wording. I hesitate to speculate and
then to have that speculation used by someone in
a court case as an attempt to influence the court
decision. Obviously, if anything is needed beyond
the bill to assist the courts, we will consider that.

Stewart Stevenson: Leaving aside the Wallis v
Wallis decision, it would be possible to reinstate
the provision that the assets are to be divided on
the relevant date. Indeed, the explanatory notes
say:

Stewart Stevenson: In essence, the provisions
under section 14—in particular, proposed new
section 10(2B) of the 1985 act—say that the court
can chose any date, which is a change from the
present situation. The tests that the court should
apply in deciding the appropriate date are not at all
clear.

“it does not in any way alter the general presumption
towards the relevant date as being the point at which such
assets should be divided.”

However, I am not sure that that carries across
from the explanatory notes to the bill because,
according to the bill, the court can decide on
whatever date it considers appropriate. That
approach would appear to make the court process
lengthier, more complex and more open to
challenge, and I am not clear that that would be in
the interests of public policy or the parties
concerned.

I do not propose any answers, just some
scenarios. Clearly, the key scenario is the
appreciation in value of the domestic home.
Equally, in relation to the division of investments,
the issues that pertain to the fluctuating value of
investments and to the tax consequences, if those
investments had to be sold off to allow the
proceeds to be delivered, are considerable.
Although the policy in relation to the equity that is
to be divided between the two partners is not at all
clear, the Executive is seeking, as a matter of
policy, that the courts should implement it.

You said that the group that you mentioned
would consider section 14 and that, if it was not
quite right, the provision would be tightened up.
What policy criteria has the Executive given that
learned group to use in assessing section 14 that
will lead to something that we can understand and
which makes public policy clear?

If I may, I will take an extreme position, which I
am perfectly happy for the minister to challenge. In
the bill as drafted, the Executive seems to be
casting itself adrift from the need to take any view
whatsoever—you are simply saying that the court
can make up its mind on any basis that it
considers appropriate. What is the policy change
that the Executive wants to deliver?

Hugh Henry: Our policy objective is to address
the perceived problems with the present system
and the injustice that is perceived to be suffered
by some parties. I hope that what is in the bill will
help to address that. If we get back information
that section 14 is not sufficient to address the
perceived problems and injustices, we will produce
an amendment, but before that happens, there is
probably not much more that I can add.

Hugh Henry: I will first address the generality of
the question. We have asked a group of
academics and practitioners to give us some
further views and thoughts on the matter. If it
appears from the work that they are doing that
section 14 is not quite right, we will come back to
the committee with a proposal to tighten it up.

The Convener: I want to be clear about section
14. Last week we heard that, in the opinion of
Professor Clive and Professor Beaumont, the
House of Lords got it wrong. They felt that the
House of Lords did not interpret Scots law in the
way in which it should have been interpreted. If
they are correct, that suggests that, under Scots
law, the court can already exercise discretion
when it determines the value of matrimonial
property. As far as the Executive is concerned, the
court either has such discretion or it does not.

I return to the specifics. At this stage, whatever
we decide in respect of the wording—whether we
decide to retain the present wording or to insert
other, more appropriate wording—I would hesitate
to try to influence what the court might have to do.
Each case will have to be decided on its merits,
taking into account the circumstances of the case.
I do not want to try to suggest to the courts what
tax implications they may or may not consider.
The courts will have to come to a considered view
on what is appropriate in the case that is before
them.

Hugh Henry: The professors obviously have an
opinion on whether the decision by the House of
Lords was correct. We will consider their view
carefully before we come to our own conclusion on
whether we think that that is right. That conclusion
will influence what we do but, at this stage, I will
make no comment about whether the professors
are right and the House of Lords is wrong.

The duty on the Executive is to ensure that the
wording in the bill is the best possible wording. As
I said, if, in the light of the evidence and the
information that we are seeking, the wording
needs to be changed, we will change it. I do not
want to go beyond that.

The Convener: I genuinely was not trying to
draw you into making such a comment, although it
may have sounded as if I was.
The explanatory notes say that you want to give
courts discretion in such matters. That implies that
you think that, under the current law, the courts do
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not have such discretion: if they had such
discretion, you would not need to legislate for it.
Notwithstanding the work that you are doing, when
you drew up section 14, you must have had
something in mind.

responsibilities and rights simply by virtue of being
biological fathers. Do you have a view on that?
Hugh Henry: I think that we could all conceive
of cases in which it would be in no one’s interest—
except, arguably, that of the biological father—for
the biological father to have that right. Would we
suggest that someone who became a biological
father because of a rape should have such an
automatic right? I shudder to think of the possible
consequences. There could be other equally
horrendous situations of abuse in which applying
such a right could cause difficulties.

Hugh Henry: When we prepared the bill, we
responded to the comments and views that were
expressed. We thought that it was right to help to
clarify the law. That is not necessarily to say that
the law was wrong, but in light of the views that
were expressed, we felt that clarification was
needed. We will reconsider section 14 and decide
whether the provision needs further tidying up.

This is not something that we would encourage
but, in today’s society, there are casual
relationships that can end up in a pregnancy and
the birth of a child. We should reflect on whether it
would be right to give the biological father the
same kind of access that a father in a more
established relationship might expect.

The Convener: Notwithstanding the on-going
work, is it the Executive’s present position that
section 14 is an attempt to clarify the law?
Hugh Henry: It is.
The Convener: Thousands of cases must have
been determined under section 10 of the 1985 act
in which the value of matrimonial property was
determined on the relevant date. Why is it that you
now think that the court needs discretion? Is that
to do with the housing market?

I understand what Families Need Fathers are
saying and I understand some of the frustrations
of people who wish to play a full role in their child’s
life. However, a simplistic or crude approach to the
issue would not necessarily be helpful.
Mrs Mulligan: Would you not support the idea
even if there were opt-outs for cases of rape or
domestic abuse?

Hugh Henry: We received representations that
there was perceived to be a problem. The bill
represented an opportunity for us to update and
improve the law relating to families. It was felt that,
if there was confusion or a perceived problem, it
would be right to address it. We will look again to
see whether we have found the right formulation
for our proposal.

Hugh Henry: Rather than opt-outs, I want the
kind of opt-ins that we are considering. I would not
want to put any pressure on a woman. That would
not be fair.
Mrs Mulligan: Is the Executive confident that
section 17 is compatible with the United Nations
Convention on the Rights of the Child, in relation
to the child having a right to know both its parents,
and with the European convention on human
rights, which says that the legal system should, in
some circumstances, distinguish between married
and unmarried fathers? Has the Executive got the
balance right in section 17?

The Convener: I am not trying to draw you into
giving details that you do not yet have, but would it
be fair to say that your intention in section 14 is to
clarify the law so that sheriffs have discretion in
determining the fair division of matrimonial
property?
Hugh Henry: We would want a sheriff to try to
reach a conclusion that was fair to all parties, that
reflected the individual circumstances of the case
and that did not unfairly disadvantage anyone. In
issues
of
property,
there
have
been
inconsistencies in the past. As you suggest, that
has often been a result of the rising property
market. Some people going through a separation
or a divorce can be adversely affected when trying
to take care of their future housing needs. They
can be unfairly disadvantaged if a fair decision is
not made.

12:30
Hugh Henry: Yes. We would not introduce any
legislation that was not compatible with our
European obligations. Such compatibility is a
prerequisite of any legislation. We gave careful
consideration to the matter and we believe that we
have struck the right balance. We do not believe
that we have infringed our wider responsibilities.
Mrs Mulligan: Last week, the Law Society of
Scotland told us that, in the drafting of section 17,
the Executive had missed an opportunity—even if
only a symbolic opportunity—to remove from
Scots law the status of illegitimacy. Do you accept
that view?

In producing the bill, we were attempting to
assist the process, and I think that what we have
produced does indeed generally assist. If it does
not, we will have another look at it.
Mrs Mulligan: I want to ask about section 17,
on unmarried fathers. A couple of weeks ago, the
committee heard from Families Need Fathers, who
said that biological fathers should acquire parental
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significance of what the Law Society of Scotland
has said. Before stage 2, we will look again at
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whether something needs to be done, but I am not
sure that there is a major issue.

2008

must stop and consider the range of options and
that they must read, examine and understand the
options before taking the next step. We should
facilitate and enable those who seek the
information to obtain it.

Stewart Stevenson: It has been put to me that
it should be part of public policy, if not necessarily
part of legislation, to ensure that parents who are
not married when a child is born are aware of the
options that are open to them. I presume that the
best time to do that would be at the registering of
the birth. To varying degrees, those options will
help to create a stable family environment for
bringing up the child. That view is articulated
principally by those who would wish the
encouragement of marriage to be a matter of
public policy. However, the idea would offer an
opportunity to ensure that new parents also have
information on civil partnerships or cohabitation,
and to ensure that parents take joint responsibility.

As a society, we want people to be more aware
of the responsibilities that they enter into. One of
my worries—other members of the Executive have
expressed this several times—is that people
sometimes do not consider properly the decisions
that they make, the actions that they take and their
effect on others. In societal terms, we want people
to be more aware of their rights and
responsibilities.
We must balance helping people and providing
information with not interfering unnecessarily in
decisions that are properly left to the individual.

Would it be useful, as a matter of public policy,
to ensure that new parents who are not married
are provided with information that helps them to
look anew at their relationship at a time that, in the
document that I have before me, is described as
the magical moment? When a child is born, the
commitment between parents is probably
significantly higher than it might be at other points
in the relationship.

Stewart Stevenson: For clarity, I explain that I
was not expressing a personal view. You are of
course correct. It has been put to me—and, I am
sure, to others—that a substantial group of
organisations and people wish marriage to be
promoted more actively. They argue their case
well, which has merits.
I was not taking a view on marriage, civil
partnership or any relationship. My main point was
whether the registration of a birth was a key time
for providing information. The point was not about
directing, controlling or forcing two people who are
at that magical moment to consider whether to
deepen and increase the formality of their
relationship in the new infant’s interests.

Hugh Henry: That is an interesting concept.
However, I am not sure that those who vigorously
advocate marriage would want the Executive to go
out and tell people who were thinking of getting
married that they could instead enter into a civil
partnership. Those advocates might not regard a
marriage and a civil partnership as equal, even
though society and the law have clearly moved in
that direction. I am not sure that those who
vigorously advocate marriage would now want us
to say to people, “Stop and think before getting
married, because you could enter into other
relationships.”

You said everything that I wanted to hear you
say, except that that time was the moment at
which to provide the information that should be
supplied. I and others would be encouraged if you
said that you would at least think about that.
Hugh Henry: Advocates of marriage have a
clear view of how families and society should be
structured. That view is noble and respected. The
Executive values the contribution that marriage
makes to families and to society. We will do
nothing to undermine the contribution of marriage,
which we recognise. However, we as legislators
must acknowledge that many people are in
relationships that are not defined by the traditional
marriage. It is right to respect their views and
correct to examine their rights and to allow them to
lead their lives to the full. They should be able to
make their contribution not only to society, but to
their families, whatever way their families are
defined.

The more information that we can give people
on their legal rights and status, the better. On the
back of this bill, we will seek to improve the flow of
information and we will seek to ensure that such
information is set out clearly and simply. We
acknowledge the role of education and we will
consider all the means of education at our
disposal, including the increasing use of the
internet. We will ensure that our website carries
succinct and relevant information. Through a
range of national and local bodies, we hope to
ensure that relevant information is available to
those who seek it.
However, I would hesitate to put major barriers
and impediments in the way of people who are
seeking to enter into relationships. On the one
hand, the state has an obligation to give support
and encouragement, for a range of reasons. On
the other hand, I am not necessarily persuaded
that it would be right for us to tell people that they

Stewart Stevenson asked whether the broad
range of information should be made available at
what he described as a magical moment. I
hesitate to think about what we would do at that
magical moment by saying to people, “Excuse
me—just before you sign that form, here’s a book
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that you’ll need to take away and read. We don’t
want to destroy the magic or burden you with
worries, but did you realise that all these other
options are available?” Far be it from me to be a
killjoy and destroy that moment.

that I hesitate to destroy the magical moment by
insisting on using it in that way. A range of
relevant information could be made available and
people could choose to take some or all of it if they
so wished. That would be entirely appropriate. We
will look to invest in public information and
education; I think that we have allocated a budget
of something like £200,000 to do that. The more
that people are aware of their rights, as well as of
their responsibilities, the better it will be for all
concerned.

If we can do something to help people at
whatever stage they need information, we will
consider doing that. I hope that a range of
information would be made available to people in
the places where they go to register births,
marriages and partnerships. However, it would be
a crude response that would say, “You are here
for what is, for you, a very important reason. By
the way, the state wants you to take away this
book and we hope that you will read it at your
leisure.” I am not sure that that would be the right
approach.

The Australian model is particular to Australian
society; it has many positive features, some of
which we are familiar with in any case. I hope that
some of the work that we are doing—for example,
encouraging closer co-operation between the four
national bodies and providing funding to help
those bodies to work together—will make a
contribution and lead to more improvements. If we
compare the size of Scotland with that of Australia,
one could argue that for us to do that on a
Scotland-wide basis would be equivalent to a
state, or the level below a state, doing similar work
in Australia. In some parts of Scotland, counselling
and mediation services are starting to co-operate
and work together more closely. It is in everyone’s
best interests for us to help and encourage people
at the local and national level to work together.

Stewart Stevenson: If I may, I will close down
the question; the minister does not need to
comment further. If someone has to register a
death, as many of us have done, they are given a
leaflet that sets out a range of options on how to
deal with the death. It seems slightly perverse that,
at other important points in a person’s life, they are
not given a similar opportunity to be well informed.
I leave that thought with you, minister.
Hugh Henry: I want to put on record the
difference between the two situations. Someone
who has suffered a bereavement needs advice on
how to cope with that bereavement and on where
to go for financial or legal support. It would be
quite another thing to tell someone who had
turned up to register the birth of a child, “Here are
a range of options for you on how to run your life.”
I am not ruling it out, but I hesitate to say that that
is the most appropriate time at which to provide
that information.

We have no plans to go down the Australian
route of setting up family relationship centres. We
will support national bodies to do work at the
national level, but we believe that the
determination of local service provision is best
done locally by those who are responsible for local
service delivery. That has been, and will continue
to be, our approach.
As members know, there is an anomaly in
Scotland in our funding around 10 local family
mediation groups. That funding will not be
withdrawn, but we are trying to pass it down to
local decision makers who are best able to decide
how the money will be used in the future. There
must be a partnership approach that involves
support at the national level, development of work
at the local level and trying to evolve the Scottish
model, which is clearly developing and which I
acknowledge can be improved. However, we have
no plans to set up the type of service that exists in
Australia.

The Convener: That is fine; we should leave the
subject at that. Stewart Stevenson made the
suggestion as a tactic to get the minister to think
about the issue—he has certainly done that.
Mrs Mulligan: I do not plan to leave the issue.
The minister said that he thought it important that
people should have appropriate information and
support on the way forward. An issue that has
been raised with us is that unmarried fathers do
not know what to do and what their circumstances
are. If the minister is saying that the magical
moment is not the time at which to provide that
information, when would he do so?

12:45
Mrs Mulligan: Does what you envisage include
something prior to the establishment of
relationships? You mentioned people taking
decisions that affect others without thinking
through the consequences. Do you intend to take
the issue back a step so that advice or support is
offered at an earlier stage, before people even
begin to get into conflicts?

Has the minister considered the option of family
relationship centres, which was mentioned by the
Australian MPs to whom we spoke last week? The
centres give a one-door approach to the provision
of a lot of information, guidance and support. Is
the Executive considering that option?
Hugh Henry: I am not saying that the magical
moment is not the right moment; all I am saying is
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Hugh Henry: I return to a point that I made in
response to Stewart Stevenson. The issue is the
balance between what Government or the state
should do and what is best done at local or
personal level. Government has a responsibility to
ensure that the legislation is clear and effective, to
articulate what the legislation means and to
educate people so that they understand the
legislation and can use it. We do not want only a
precious few who happen to be educated on the
law to be left with the ability to use it—I believe
strongly that that is not right.

2012

provided and what they do. In the context of the
bill, would it not be useful to assess the services
that we provide and how effective they are? Surely
the question whether to provide additional funding
arises only if you are satisfied that good work is
being done. If things could be done more
effectively, would you not want to consider how
they could be done more effectively and resource
that instead?
Hugh Henry: That takes us back to my point
about governmental responsibility and local
responsibility. We are doing what you suggest in
relation to the national bodies, to four of which we
provide annual funding. In addition, we have
provided £0.25 million to help those bodies to
carry out a change process so that they can work
more closely together and consider how they
operate and the support that they provide to local
organisations. I am not sure that it would be our
responsibility to identify what goes on in every
community in Scotland, because the patterns vary
throughout the country. In some areas, there are
active mediation groups, some of which we
support for historical reasons, some of which local
authorities support, but many of which rely on
voluntary funding. In other areas, there are no
such services and people must rely on local
authority social work services, for example.

Centrally, we will support the national bodies to
develop their work on training and development
and guidance work in relation to mediation, couple
counselling, marriage, families and stepfamilies.
We will continue to invest in that work.
At the local level, when individuals seek
information, we hope that the information that we
provide and the work that is being done by the
national bodies can be taken up by local groups,
which should be supported by local agencies and
local authorities, and made available to people in
the area. I am not sure that I want to be entirely
prescriptive and to expect that in every
community, in every part of Scotland, people will
have to go through steps in order to enter into a
specific form of relationship. On the other hand, I
hope that good-quality advice and information will
be available through local authorities and
voluntary organisations so that people who seek to
take such steps can do so and can have the best
information. Saying that people will have to sit
down and go through guidance before they enter
into a relationship is a step beyond where we are.

The Convener: I am not suggesting that we
look all over Scotland to find out which areas do
not have a service. I am suggesting that the
Executive, as a matter of policy, could consider
such matters as whether mediation should be
entirely separate from reconciliation and couple
counselling and that, before getting involved in
arguments about where a mediation service
should be provided, it could think about what kind
of service would be beneficial. I do not know what
standards are required. Some places have contact
centres. To some extent, there is a link with the
post-parenting issue, which we have not yet
discussed.

The Convener: I do not think that that has been
suggested. Stewart Stevenson started the
discussion, and all that he asked you to consider
was whether there is a point that people will reach
at which they can be presented with options.
Hugh Henry: I developed a slightly different
point in answer to—

I am playing devil’s advocate. I take your point
about national bodies not getting involved in the
minutiae of local services, but rather than continue
in the direction of providing funds, the Executive
could take a policy decision that it would be
beneficial to families and family relationships to
bring some of those services closer together. I
know that there is a good reason why you do not
want to follow what the Australians have done,
which has cost them 398 million Australian dollars;
I do not know how much that is in real money. I
am thinking out loud, but perhaps we should take
a policy view of what kind of service would be
appropriate and take things from there. We have
not done that; we are starting from the position
that we have such services in place. At every
opportunity, organisations are saying to the
committee, “If we are to have the Family Law

The Convener: Hold the bus, minister. You
have moved on to a different issue, which we
wanted to explore in depth with you. Mary Mulligan
mentioned mediation, so it might be appropriate to
move on to that issue. Do you want to continue
your line of questioning, Mary?
Mrs Mulligan: I was not going to, but I am
happy to do so if you want me to.
The Convener: Mike Pringle wants to say
something, but I would like to discuss the issue of
mediation, to which we have been brought. The
committee has listened carefully to what some of
the organisations that provide such services have
said, both orally and in their submissions. The
general view that I have taken so far is that it is
important to understand what services are
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(Scotland) Bill, please can we have more money?”
One can understand why that is the case. I am just
trying to take us in another direction, which is to
examine whether the existing services are the
right thing to fund in the first place.

turn and the advice that he got was not good. We
want the bill to help everyone equally throughout
Scotland. Given that it is clear that Gary Strachan
was not helped, how will we reach out to such
people? I do not know where the four national
organisations that you mentioned are based, but I
guess that most of them are pretty close to the
central belt. How will we help people who have
separated and who live in Wick, Thurso or
Stornoway? How will we tell them what their
opportunities are and to whom they should go?

Hugh Henry: That is a perfectly valid point to
make. The Executive has a responsibility to
consider how the money that we allocate is used
and if we do not think that that money is being
used effectively, we should consider other options
for using it. However, such an approach has
implications because, for every person whom we
can persuade that the money is not being used
properly and would be better used elsewhere,
there will be someone such as an MSP or a
councillor who will argue that the withdrawal of the
funding is a disgrace because the organisation in
question has a fine track record and that, rather
than touch the organisation’s funding, we should
think again. There have been examples of that in
the past. You win some, you lose some. All that
we can be sure of is that we will not please
everyone.

Hugh Henry: I certainly do not expect the four
national organisations to provide local services in
every community in Scotland, but I expect them to
develop standards, training material and
information and support services for local
organisations. Mike Pringle raises a slightly
different issue that will always arise in relation to a
range of services, not just those that relate to the
bill. The issue arises for many communities,
whether they are in Stranraer, Wigtown, Oban or
Lerwick, or on Barra or Skye. The way in which to
resolve the issue is not for us to say what will
pertain in such communities. Most of the
responsibility for that is with the local decision
makers—the local authorities—and there is a
danger that we might start to drift into handing
down a model or template to local decision makers
to tell them how they should develop and run
services.

I agree that we should consider carefully the
money that we are investing in promoting such
work, which is one of the reasons why we have
helped the four national bodies to consider a
change process. We have asked them to consider
areas for co-operation; to try to avoid duplication;
and to consider where best use could be made of
shared resources. Generally, that process is
working well, although we might have to make
decisions at the end about whether the money
could be used differently. I am encouraged by the
fact that most people in the national organisations
are starting to think clearly about what can and
should be made available. However, I hesitate to
prescribe to voluntary organisations and tell them
that they should be involved in mediation rather
than counselling, or in reconciliation rather than
mediation.

Local support for families who are under
pressure and in crisis is the responsibility of local
social work departments, although I accept that,
when matters get to the point at which people
need to take court action, there is an impact on the
courts. We must consider the relation between
what happens in court and the support that is
available outside it. However, I am not sure that
we could come up with a model that would satisfy
Gary Strachan or anyone else who lives in remote
parts of Scotland, whether in relation to family law,
welfare rights, money advice or advice on
housing-related matters. That is why we work
closely with organisations such as Citizens Advice
Scotland and voluntary organisations to consider a
range of services.

Many organisations develop because, over the
years, people with a common interest come
together and work hard to raise funds and develop
expertise. In general, such organisations add to
the value of our society. I do not want the
Executive to prescribe which organisations should
exist and which should not. However, I agree that
the Executive must decide which bodies to fund, a
decision that is best based on value added. We
are discussing many of the issues and, in general,
the four national organisations are responding
well. I hope that something productive will come
from that.

I know from other parts of my portfolio that
interesting work is being developed that uses, for
example, computer technology, the web,
interactive services and telephone lines. Such
approaches can make a contribution. I do not have
solutions about how services should be developed
for people who live beyond the more densely
populated areas and there needs to be a vigorous
debate with the people who are responsible for
developing local services.

Mike Pringle: We heard earlier from Gary
Strachan, who is a father who lives in Thurso.
From what I gathered from his evidence, when he
started out on the process of separation, little
advice was available, he did not know where to
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13:00
Mr McFee: What is the intention behind section
16, on the domicile of children under 16?
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Hugh Henry: We are trying to eliminate the
distinction that currently exists between children
whose parents are married and children whose
parents are unmarried, in relation to the child’s
domicile.

2016

Mr McFee: Section 28 provides for the validity of
marriages in relation to private international law. I
understand that the Scottish Executive has
accepted the Scottish Law Commission’s
recommendation to codify in section 28 the
existing rules on recognition of marriages abroad,
but that it has not accepted that body’s
recommendation to include in the codification the
existing common-law public policy exception. Is
there a reason for that?

Mr McFee: Currently, is the domicile of a child
who is born within wedlock broadly determined by
the mother’s domicile, whereas the domicile of a
child who is born outwith wedlock is broadly
determined by the father’s domicile?

Hugh Henry: I will ask the official who deals
with that to answer.

Hugh Henry: No. It is the other way round.
Mr McFee: It is the other way round. At its
meeting last week, the committee heard evidence
from Professor Beaumont and Professor Clive that
the drafting of section 16 is needlessly complex
and might sometimes lead to the wrong result, if it
were concluded that the child’s domicile was
where it lived, rather than the domicile of its
parents. Do you want to comment on that?

Louise Miller (Scottish Executive Justice
Department): In a nutshell, I think that Professor
Beaumont is probably right about this. I think that
the drafting of section 28 and the underlying policy
have become slightly dislocated. We shall talk to
the draftsperson some more about that, but that is
certainly something that we will need to reflect on
before stage 2.

Hugh Henry: We will carefully consider the
implications of what Professor Beaumont and
Professor Clive said. We will come back with
further proposals if we decide that they are
needed.

Mr McFee: That would be most satisfactory,
because that threw up a whole range of issues
that could have been minefields.
Last but not least, Professor Beaumont
commented that Parliament should be cautious
about legislating on matters that are likely to be
subject to European Union review in the near
future. Such matters might include the
classification of matrimonial property, which is
covered in section 29, and jurisdiction to enforce
alimentary awards, which is covered in section 30.

Mr McFee: I do not know whether you have
come across the following example: a child’s
parents both have New Zealand nationality and
are domiciled there, but the family has lived in
France since the child’s birth and the child has
never been to New Zealand. Section 16(1) states:
“A person who is under 16 years of age shall be
domiciled in the country with which the person has for the
time being the closest connection.”

Hugh Henry: I suppose that it is the classic
dilemma. We could delay and then find that the
changes that we anticipate do not in fact come
about. It could take some time for those changes
to work their way through at European level. We
have a legislative opportunity now and I think that
it is right that we take that opportunity. If there are
any changes to be made in future, we believe that
they can be made validly and relatively simply by
introducing a statutory instrument to codify any
necessary changes. If something has to be done,
we can do it, but at the moment it would be
impossible, and wrong, to anticipate what might
happen at European level. We could be left in a
difficult situation if the changes that we anticipate
do not come about.

The presumptions in section 16(3) could lead to
the child being domiciled in New Zealand.
Hugh Henry: We will consider the points that
were raised in relation to that example, to
ascertain whether there is sufficient evidence that
the provisions should be amended.
Mr McFee: That would be useful. There might
be further such examples, because the provisions
are prescriptive. Of course, under section 16(4),
“The presumptions in subsection (3) are rebuttable.”

I do not know whether that would just cause more
trouble.

Mr McFee: Current political events might lend
some credibility to that view.

Will you comment on Professor Beaumont’s
suggestion that if a child is looked after by
someone who is not their parent, the child’s
domicile should be that of the carer, as opposed to
that of the parents?

Do you foresee any implications for Scots law
and the Scottish courts system from the European
Commission’s proposals to harmonise the
applicable law rules at EU level in relation to
divorce? What response does the Executive
intend to make to the current green paper?

Hugh Henry: We can consider the suggestion.
We live in a world in which not only do
relationships break up but people move regularly
between different countries, so we might need to
think about the implications of the provisions.

Hugh Henry: If anything happens at EU level in
future, we will obviously need to reflect on it. As far
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as the current situation is concerned, we have still
to make any decision. I am not sure what stage
things are at with the divorce proposals, but I know
that the green paper on matrimonial property is
coming next year. Louise Miller may be able to
bring us more up to date.

to take several months at least. Generally, some
responses from Governments and other
organisations come in late, and the Commission is
prepared to consider them. Having said that, I
think that in the United Kingdom we will be doing
everything to ensure that we get responses to the
Commission on time.

Louise Miller: We are currently consulting some
external stakeholders about the Commission’s
green paper known as Rome III, on applicable law
in divorce. The official deadline for responses to
the Commission on the green paper is 30
September. Given the commitments that people
have over the summer holidays, I do not think that
feedback will be going from the UK to the
Commission until quite close to that time.

The Convener: To save some time today, could
the committee be given a note on the
representations that the Executive has made on
those topics, or any information that will tell us
where you are with your response?
Hugh Henry: We will get to you whatever
relevant information is available. I will check when
we get back.

Mr McFee: So it is out to consultation at the
moment.

The Convener: Are there any more questions
on that topic?

Louise Miller: Yes.

Stewart Stevenson: My apologies, but I did not
come in soon enough to ask a brief question about
the domicile of persons under 16—although I note
that people are now considered to be children up
to the age of 18. Given that people are now
required to have their own separate passports,
why is the domicile of children determined in
relation to their parents at all?

Mr McFee: Has the Executive formed any
provisional opinions on that?
Hugh Henry: We will wait to see what comes
back from the consultation.
The Convener: Before we leave this topic, and
as we have Louise Miller with us, I ask whether
the bill has any other implications for private
international law of which we should be aware.

Hugh Henry: I do not want to pre-empt any
discussion that we may have tomorrow about ages
but, to put it simply, children are still children, and
we have to define them. Notwithstanding the fact
that for a number of reasons we require children to
have passports, legally and in terms of
development, protection and everything else, we
have to have some point of reference. If the point
of reference is not to be their parents, there could
be complications. I do not know what the
implications would be if we had no reference to the
parents and followed Stewart Stevenson’s logic to
its ultimate conclusion.

Louise Miller: I do not think that there is
anything that has not already been raised.
Professor Beaumont raised the issue of the
provisions on international maintenance cases and
matrimonial property in international cases, and
what would happen if an instrument came out of
Brussels that conflicted with those, but the minister
has already dealt with that.
The Convener: We have had preliminary
discussions with the Commission on the
applicable law, although we have not seen any of
the paperwork. The committee will discuss
whether to respond to that issue. I also understand
that there is a green paper on succession. Is the
closing date for submissions 30 September?

Stewart Stevenson: I am simply saying that
entitlement to a passport of a particular country
would seem to be the most obvious way of
resolving the legal domicile of someone in relation
to the bill. However, you may wish to think about
that further rather than comment now.

Louise Miller: Yes, the closing dates are the
same.

The Convener: I propose to take a final
question from Mike Pringle. You will see that we
are not getting through all our questions—sorry
about that—and we also have to deal with a
couple of Scottish statutory instruments today. We
will finish with Mike’s question, and discuss having
a short session with the minister next week.

The Convener: Is the Executive concerned
about having to input to three separate important
issues in a short timescale, given that we have a
summer recess? Is there a case for asking for an
extension?
Louise Miller: That has been done in the past.
Informally, the official deadlines for responding to
the Commission often turn out not to be the actual
deadline. There is usually a significant gap
between the official deadline and the Commission
analysing the responses, perhaps having an
experts meeting or stakeholders hearing, and then
producing a proposal for legislation, which is likely
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Mike Pringle: I want to explore the issue of
step-parents. Is it the case that the Executive does
not intend to introduce step-parent agreements? If
it does not intend to do that, why not? Stepfamily
Scotland has suggested that the interests of the
child can be safeguarded by having conditions on
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the registration of such agreements, about which
there has been evidence. Will you flesh out the
Executive’s thinking on the issue?
13:15
Hugh Henry: This is a complicated issue.
Stepfamilies can be diverse. In some cases, a
lone mother might marry a new partner who might
be in the child’s life until adulthood. More complex
cases might involve multiple adults in a child’s life.
At the moment, step-parents have the option of
going to court to acquire parental responsibilities
and rights or they can adopt the child, which would
be more clear cut. The system seems to work well
and we are not convinced that legislative changes
are either necessary or in the best interests of the
child. However, as part of the information
campaign that I mentioned earlier, it is right that
we give greater publicity to the powers available in
existing legislation for delegating parental rights to
step-parents. The issue is complicated, but I do
not want to introduce further complications or
cause further difficulties by taking a fairly crude
approach.
The Convener: That ends our questions for
now. I thank the minister and his officials for
attending and agreeing to come back for another
session next week. The main outstanding issues
are to do with cohabitants, domestic violence, nonlegislative measures and same-sex couples and
we will raise them with you next week.
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SUPPLEMENTARY SUBMISSION FROM ALAN FINLAYSON
I have been reflecting on the evidence that I gave to the Justice Committee on 1 June, and I
thought that I should write to avoid any confusion over the status of the Parenting Agreements
which I am writing.
During some exchanges with Stewart Stevenson, I am concerned that the Committee may have
gained the impression that Parenting Agreements will be contracts, and would therefore enjoy the
legal status that a contract would have. This will not be the case. The Parenting Agreements will
simply be a record of the understanding that parents have reached at a particular time – normally
when they separate. They will cover such matters as residence, contact arrangements, who should
take decisions on education and on health matters, and so on. The purpose of Parenting
Agreements will simply be to assist parents at what is a difficult time for them. The Agreements will
be designed to help them to think through the most helpful arrangements for their children, and will
make sure that they consider all the various aspects of life for children whose parents live apart.
There will need to be some flexibility in Agreements because the circumstances of families change,
and of course the needs of children alter as time passes. The focus will throughout be what is in
the child's best interests.
Having said that, these Agreements are intended to form a proper basis for the new lives that the
family will be leading. The expectation is that once an Agreement is made, it should be adhered to
until circumstances change. Because there is an Agreement, some of the grounds for possible
argument between the parents should be removed, or at least be reduced.
I think that the phrase I used in my evidence was that Agreements would have legal value, but not
legal force. By that I meant that, in my experience, any judge would take a Parenting Agreement
very seriously, and, if it had been breached, would want to know why. The onus would be firmly on
the parent who sought change to persuade the Court that the new circumstances were such as to
merit alteration from what had originally been agreed by both parents. This mirrors the present
legal position where any order made by a Court in respect of children is subject to review on any
material change of circumstances. A Parenting Agreement would be a piece of evidence before the
Court, and it would be evidence to which the Court might give considerable weight. But that does
not mean that an Agreement would be a legally binding document. It would not be possible for a
party to it to sue for breach of contract.
I hope that the Committee will find these remarks helpful and that they will clarify the position.
Alan Finlayson OBE, MA, LLB, NP
Child Law Consultant
7 June 2005
SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH EXECUTIVE
Family Law (Scotland) Bill, Section 14
As promised in my letter dated 18 April I am writing to provide you with details of the progress on
our further consideration of section 14 of the Family Law (Scotland) Bill.
As you know, section 14 of the Family Law (Scotland) Bill is intended to address the potential for
unfair division between divorcing spouses of the value of matrimonial property, in particular for
matrimonial home and pensions which was highlighted during last year’s consultation. It is
designed to provide the court with a discretion (which it does not have at present) to take account
of any alteration in the value of the matrimonial assets between the relevant date and the date of
the proof or settlement. The intention is to enhance protection & fairness in the division of
matrimonial assets not to alter in any way the well-understood concept of the ‘relevant date’ when it
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comes to the sharing of matrimonial property. The main aim is to deliver greater overall fairness
and flexibility in the divorce process.
However, following the introduction of the Bill into Parliament, we were advised by family law
practitioners and others that section 14 of the Bill, as it presently stands, does not fully address the
issues raised. We have also been advised that it is cast too widely and will potentially and
unintentionally undermine the concept of the “relevant date”. The Executive therefore invited
Professor Joseph Thompson and Dr David Nichols of The Scottish Law Commission, Fiona Gavin,
an Associate of Morton Fraser and Committee Member of the Family Law Association and John
Buchanan, Collins Actuaries to help examine these provisions with a view to bringing forward a
Scottish Executive amendment at stage 2.
We have now concluded that section 14 does need to be amended if it is to achieve the desired
policy outcome. A draft of our proposed amendment is attached as an annex to this letter. This is
a complex issue and we are keen to make sure we strike the right balance. We are aware that a
number of prominent commentators have expressed views about this section and my officials have
therefore written to these people seeking comments on the draft amendment before we finalise our
position.
Hugh Henry MSP
Deputy Minister for Justice
Scottish Executive
16 June 2005
FAMILY LAW (SCOTLAND) BILL: SECTION 14
DRAFT SCOTTISH EXECUTIVE AMENDMENT FOR STAGE 2
1
Section 14 of the Bill will be removed and replaced by the following :

In section 10 of the Family Law (Scotland) Act 1985, after subsection 3, there shall be inserted‘Notwithstanding subsections 2 and 3 , in making an order for the transfer of property under section
8(1)(aa) above, the court may, on cause shown, substitute the value of the property as at the date
the order is made (or as close to such date as may be determined) for the value as at the relevant
date.’
And after subsection 8A there shall be inserted
‘(8B) If the court is satisfied that the value or nature of the assets or benefits accrued by either
party under a pension scheme pension provided is significantly different to the actual value or
nature of the pension as at the date of making the order, the court may ,prior to making any order
for division of matrimonial property;
(a) consider such other evidence as appears to the court to be appropriate; and
(b) request an alternative valuation, which must be based on economic and mortality
assumptions consistent with the original valuation.,
and thereafter may order the value of such assets or benefits accrued to be shared between the
parties in such proportions as may be appropriate in all the circumstances of the case.
Note 1 – this draft is indicative
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH EXECUTIVE
Parental Responsibilities and Rights (PRRs)
Thank you for your letters of 7 June 2005 to myself, Andy Kerr, Minister for Health and Community
Care, and Peter Peacock, Minister for Education and Young People, about PRRs. I have
consulted my Ministerial colleagues about the matters you raise in your letters. I hope the
Committee find the following information helpful.
As you will know, under Section 6 of the Children (Scotland) Act 1995, someone who makes a
major decision that involves fulfilling his parental responsibilities or exercising his parental rights for
a child should have regard to the views of any other person who has PRRs in relation to the child
and who wishes to express those views.
This means that parents and others with PRRs for a child should consult other interested parties
before making significant decisions about their child’s upbringing.
You ask in your letters whether the Executive issues guidance to health boards and to local
education authorities in relation to the exercise of PRRs by fathers. I address those questions
below.
Health
The Scottish Executive has not issued guidance to health boards regarding unmarried fathers
exercising parental rights in relation to their children's healthcare. The Executive is drafting
guidance on the rights of parents and children to access a child’s health records.
The advice that the Health Department will issue in response to enquiries about this matter is that:
x

Only parents who have legal parental rights can have access to a child's health record

x

Access can only be given if the child agrees (if they have legal capacity)

x

All third party information (eg about the other parent, unless he/she consents) must be
removed (which is not always practical)

x

An exemption applies where access would be likely to cause serious harm to the child or any
other person's physical or mental health (only a health professional can decide whether this
exemption applies)

x

An exemption applies where information in the health record to which an individual is
requesting access comprises:
-

human fertilisation and embryology information
adoption records
information on the child's special educational needs
parental order records
information provided by the Principal Reporter in Children's Hearings in Scotland.

The General Medical Council (GMC) has issued a guidance document entitled Seeking patients'
consent: the ethical considerations. Some of the following extract from paragraph 26 of that
document is relevant to the health and capacity of children:
“Where a patient's capacity to consent is in doubt, or where differences of opinion about his or her
best interests cannot be resolved satisfactorily, you should consult more experienced colleagues
and where appropriate, seek legal advice on whether it is necessary to apply to the court for a
ruling. You should seek the court's approval where a patient lacks capacity to consent to a medical
intervention which is non-therapeutic or controversial, for example, contraceptive sterilisation,
organ donation, withdrawal of life support from a patient in a persistent vegetative state. Where
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you decide to apply to a court you should, as soon as possible, inform the patient and his or her
representative of your decision and of his or her right to be represented at the hearing.”
Education
You ask specifically whether the Scottish Executive has issued general guidance to education
authorities on the matter of access to information for estranged or non-resident parents. We have
not thought that to be necessary because education authorities are aware of their responsibilities
and have tended to promulgate, as necessary, their own local guidance to headteachers and
schools on the matter. I enclose, by way of example, the City of Edinburgh Council’s guidance, in
which the last paragraph of the section on “legislation” is of particular relevance.
Guidance
Finally, you ask in your letter whether I would support the introduction of revised guidance to public
authorities in light of the provisions contained in the Bill. As you know, the Executive is preparing
an information campaign alongside the Bill. I will consider with my Ministerial colleagues the most
effective way to ensure that public authorities act in accordance with the current legislation and
(following its enactment) with the provisions of the Family Law (Scotland) Bill.
Hugh Henry MSP
Deputy Minister for Justice
Scottish Executive
17 June 2005
ANNEX: Guidelines for Heads of Establishments
Contact with pupils during school hours
Access to information about pupils
Index
1
2
3
4
5

Legislation
Contact by Parents
Contact with Other Persons
Requests for Information
Summary

1
Legislation
This document contains information designed to help Head Teachers and school staff deal with the
related questions of contact with pupils, and access to information about pupils.
The term “parent(s)” is used throughout this guideline, but this should be taken as including any
adult(s) who are the parent(s) or are acting as the parent(s) or any organisation (usually the local
authority) which has parental responsibilities within the meaning of Section 1 (3) of the Children
(Scotland) Act 1995
Most specifically, while unmarried fathers do not automatically enjoy parental rights in terms of the
1995 Act this is not relevant for the purposes of a child’s education. If an unmarried father can
prove he is a child’s parent or is acknowledged by the mother to be the father he is entitled to be
treated equally as a parent in the matter of his child’s education.
2
Contact by Parent
In general terms, parents should be made welcome as visitors to schools. However, they do not
have unlimited rights of contact during the school day as this would be disruptive to children.
In cases of disputed residence/ responsibility for the care of children, or contact with children,
parents often assume that schools will become involved. The following points are the position of
the Authority and should be used as guidance in such cases.
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(i)
A school cannot be expected to become involved in disputes about residence, contact or
access, or other family problems such as what surname is used by the child: these are for the
parents to sort out.
(ii)
The school should deal with both parents irrespective of who has enrolled the child, and as
the Head Teacher has no involvement with a pupil beyond his/her school day it is not relevant
which parent may have parental responsibilities within the meaning of Section 1 (3) of the Children
(Scotland) Act 1995. These responsibilities are about such matters as where a child will live and
how that child should live (eg church attendance, vegetarian principles); they are not about the
child’s progress in his/her education.
3
Contact with Other Persons
3.1
With regard to casual enquiries, including telephone calls, concerning whether a child is
enrolled at the school the Head Teacher should ask the person to put their enquiry in writing stating
whether they are a parent of the child.
3.2
No one other than the parents is entitled to know where a child has enrolled in school.
With a written request for such information the Head Teacher should then make enquiries with the
parent who enrolled the child at the school. Unless that parent has compelling reasons why the
other should not be informed of the child’s whereabouts the parent enquiring is entitled to this
information. Before giving out any information about a child who is enrolled, if the custodial parent
is particularly anxious that the school should not do so, the Head Teacher may choose to refer the
matter to the Director of Education who may in turn seek legal advice to resolve the issue.
3.3
It is generally undesirable that Police Officers should be present in school premises to
interview pupils: the proper place for such interviews is outwith the school, and in the presence of a
parent. The Chief Constable of Lothian and Borders Police has issued a general order to his force,
to the effect that no pupil should be interviewed at school “unless it is essential, in the interests of
justice, to obtain the pupil’s statement without delay”.
3.4
A Head Teacher who receives a request from a Police Officer to interview a pupil should
make it clear that s/he is aware of Police practice in this matter. If the Police Officer(s) insist(s) that
an interview is essential, the interviewing facilities should be made available, and an effort made to
ensure the attendance of the parent. Since pupils must not be interviewed alone, the Head
Teacher or Depute must be present if the parent is not able to attend. Such attendance is in order
to fulfil the role of the parent, and not to do the interviewing.
3.5
The Head Teacher should also inform the parents about this interview, preferably in
writing, although the Police are under instruction to do this.
4
Requests for Information
(i)
Where both parents have the same rights and responsibilities for the care of the child,
there is no difficulty about providing information about her/his activities and progress.
(ii)
Similarly, there should be no difficulty about supplying relevant information on pupils to
official bodies, such as Courts of Law, the appropriate Committees of the Education Authority, or
the Reporter to the Children’s Panel. When asked for this, the Head Teacher should endeavour to
supply an objective report. The Head Teacher should also ensure that the parents are aware of
the report.
(iii)
Information should be made available about a child’s progress in the same way to both
parents. The Head Teacher should also be prepared to make arrangements to allow discussion by
parents regarding the progress of the child, either at pre-arranged parent/teacher sessions or by
appointment and separately should this be desirable. The information supplied should be, so far as
is possible, of an objective and factual nature, and should not offer conjecture about whether the
home situation/parents’ relationship may be affecting their child’s progress at school.
The Head Teacher is strongly advised to inform a parent who may be unaware that the other
parent has been given the information.
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(iv)

Where a written report is requested by a parent, or by a solicitor acting for the
parent, the same principle should apply: as far as possible, only written information
of an objective and factual nature should be supplied.
In this case however, the Head Teacher may wish to consult the Advice and
Conciliation Unit or the Neighbourhood Liaison Officer before replying, in order to
agree the text of the reply.
v)
Statutory Instrument (SI) 2000 No. 4.14 provides certain exemptions from
the requirement to provide information e.g. where the release of that information
would be likely to cause serious harm to the physical or mental health or condition
of the pupil. The S.I. also requires the Principal Reporter’s opinion to be sought
before releasing information which might result in serious harm to a Third Party
whose identity would be disclosed on releasing the information

5
Summary
Cases involving separation, divorce and residence and contact are frequently complex. This
document is intended to provide guidance to Head Teachers and others, but cannot be prescriptive
in all respects. Where a school is faced with a problem not covered by this Guideline, the Head
Teacher should contact the Advice and Conciliation Unit or the appropriate Neighbourhood Liaison
Officer, in order to discuss the situation.
SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH EXECUTIVE
When I gave evidence to the Justice 1 Committee about the Family Law (Scotland) Bill on 8 June I
promised to write to the Committee with further advice about one or two issues. Your Senior
Assistant Clerk has since alerted my officials to a couple of questions that the Committee would
have liked to ask had time not run against you.
The Annex attached to this letter rehearses the outstanding questions and provides the Executive’s
response. I have also taken the opportunity to respond to a number of issues raised with me by
Marlyn Glen following the Committee’s 1 June meeting.
I hope you find this helpful.
Hugh Henry MSP
Deputy Minister for Justice
Scottish Executive
21 June 2005
Outstanding issues from 1 and 8 June Meetings
1 JUNE MEETING FOLLOW UP
1. Void Marriages: in order to protect persons domiciled in Scotland who marry abroad we need to
extend section 2 beyond marriages solemnised in Scotland.
We are satisfied that we do not need to extend section 2 beyond marriages solemnised in
Scotland. Section 28 of the Bill provides that the validity of marriage solemnised outside Scotland
will be governed by the law of the place where the marriage was celebrated. We will be adding a
public policy provision to that section so that if the marriage was celebrated under such
circumstances as would be against public policy in Scotland (such as under duress) then the
marriage would be void regardless of where it was celebrated. We believe this should offer
sufficient protection to those who marry abroad.
2. Marriage by Cohabitation with habit and repute: the view of Professor Clive and others that this
should be phased out needs more consideration as the need for such a concept no longer exists
with the acceptance of cohabitation. Retaining the provision makes the law uncertain and unclear.
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The opportunity to review this concept may not arise again for a number of years and so further
consideration is needed.
In its Report on Family Law the Scottish Law Commission recommended that:
x Marriage by cohabitation and repute should be abolished as from the date of
commencement of implementing legislation.
x Accordingly, it should no longer be possible to contract such a marriage after that date, but
this would be without prejudice to the validity of any such marriage already contracted
before that date (whether or not a declarator of marriage had been obtained).
In 1999 the Government in the Green Paper Improving Scottish Family Law sought views on this
recommendation. Although the majority of responses to the consultation favoured abolition, some
felt that marriage by cohabitation with habit and repute was occasionally useful, especially for older
couples (or their heirs) if a marriage can be established, giving them pension and succession rights
over more distant relations.
The Scottish Executive therefore indicated in the 2000 White Paper, Parents and Children that we
would not wish to penalise those who wish to benefit from this form of marriage, however irregular
it may be and proposed that marriage by cohabitation with habit and repute should be retained for
the foreseeable future. In 2004, we considered that the situation was likely to remain the same and
did not re-open this as an issue in Family Matters: Improving Family Law in Scotland and, as things
stand, such irregular marriages will remain until such times as they fall from use naturally.
However, if a consensus view emerges from the stage 1 consideration of the Bill that the time is
now right to reconsider this issue we will be content to do so.
3. Illegitimacy: Could you expand on the reasons for not including in this Bill the removal of
illegitimacy in Scots law? Whilst this may not be a major point of the Bill once again the opportunity
to make a much needed clarification should not be missed.
In its Report on Family Law the Scottish Law Commission recommended that the status of
illegitimacy itself should be abolished together with a number of consequential recommendations
on the effect of illegitimacy.
In its Green Paper, Improving Scottish Family Law the Government sought views on these
recommendations and respondents were overwhelming in their support for this SLC
recommendation. In the subsequent White Paper, Parents and Children and consultation
document Family Matters Improving Family Law in Scotland the Executive signalled its intention to
abolish the status of illegitimacy and to make the consequential changes that abolition required. It
also signalled that there was one recommendation that we would not be taking forward, that the
reference to coat of arms in section 9(1) (c) of the Law Reform (Parent and Child) (Scotland) Act
1986 be repealed (rec 88 (f). This is a reserved matter and outwith the competence of the Scottish
Parliament.
However it transpired that restrictions on succession to hereditary titles, which is also a reserved
matter, made it impossible to abolish the status of illegitimacy itself. While the Family Law
(Scotland) Bill does not abolish illegitimacy it introduces as many of the other recommendations as
proved possible thus removing the last statutory effects of illegitimacy.
4. Provision of information: the provision of information to new parents would be a positive step
without forcing any view on to them; a leaflet simply describing the options could be used as a
simple mechanism to advise new parents about their legal position.
As we have indicated there will be a public information campaign to complement the Bill. However,
the scope of this campaign will be far broader than the reforms arising from the Bill. Quite apart
from the changes which the Bill will bring about our research and consultation exercise revealed
the extent to which people are ignorant about existing family law. The myth of common law
marriage, for example, has proved surprisingly resilient.
Our approach, wherever possible, will be to link up with existing providers of information to see if
we can build on the information that is already out there, working in partnership with the
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organisations that are already doing much this work. The information needs are many and varied
and we will be trying to ensure that the appropriate information is available to people in a variety of
forms when they need to access it. People have different information needs at different stages in
their lives. Factual information for new parents, for example about the legal implications of joint
registration of the birth will be a key aspect of this work. Advising existing parents about parental
responsibility and rights agreements will be another key aspect.
6. Your further comments on section 16 -domicile of children and how this should be decided i.e.
whether it can be independent of the parent or whether it should be based on where their passport
was issued etc.
Section 16 makes provision that the country with which the child has for the time being the closest
connection will be the child’s domicile. Provision is not made for the child’s domicile to always
follow that of the parents, though we think it appropriate that a strong link is retained. There will
therefore be a presumption that the child’s country of closest connection will be that of the parents.
However, this presumption will be capable of being rebutted by evidence to the contrary.
We do not think it is appropriate for the domicile of a child to be that of the country where their
passport is issued. A person’s domicile is the means by which the applicable law relating to
personal matters is established. Domicile requires to be distinct from nationality, particularly in the
United Kingdom, because we have more than one legal system which may be a person’s
applicable law. The United Kingdom Passport Service issues passports for all UK nationals. A
passport based domicile will not cater for the distinction between Scots and English law. Also, it is
possible that a person could retain UK nationality but have no other connection with the UK. For
these reasons we think it more appropriate that domicile should be based on the country of closest
connection.
8 JUNE MEETING FOLLOW UP
7. We have a table of figures on grandparents interaction with the legal system for the
Grandparents apart self help group from Bathgate. Have your officials looked at these figures and
do you have a view on whether they are typical or untypical of such interactions.
We have looked closely at the figures provided, and feel that whilst they present an interesting
snapshot of the situations faced by these grandparents in one specific constituency, it is difficult to
draw any larger conclusions from them. Further to this, the fact that the Courts Service does not
keep records as to the nature of a pursuer in cases of child contact, means that it is very difficult to
state with any certainty whether or not these figures are representative of the wider picture. This
only serves to further highlight the difficulties faced when attempting to assess the scale of the
problems grandparents face in this area
8. Court Statistics:
Do we have statistics on how long a case takes on average to go back to court when there has
been a breach.
Unfortunately, collecting such data will never be straightforward.
A breach can, where
circumstances require, come before the court very quickly. But, if a resident parent is denying the
non-resident parent contact on very firm grounds or principles, courts will be reluctant to become
heavy handed and force the issue or impose a fine or custodial sentence as, in either
circumstance, only the child would suffer. Nevertheless, the Executive is currently reviewing the
provision of Civil Judicial Statistics.
The majority of cases do not go to court but of those that do how many ever end up in real dispute.
We do not have statistics for this at present. The Executive is currently reviewing the provision of
Civil Judicial Statistics.
9. Is it the Executive’s intention that any discretionary payment to a cohabiting partner should
come from the share that, at present, would go to the deceased’s child provision on intestacy
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Yes. Section 22 of the Family Law (Scotland) Bill introduces a provision for the courts to make a
discretionary award to a legally relevant cohabitant from the net intestate estate when a partner
dies without a will. For these purposes, the net intestate estate is defined as that part of the estate
that remains after debts and liabilities and prior and legal rights of any spouse have been settled
but before any other rights on intestacy are determined. In making such a discretionary award the
courts will take account of the nature and extent of any other rights against, or claims on, the
deceased’s net intestate estate including those of any children of the deceased. The court will also
ensure that the total value of any award is limited to the amount that the survivor would have been
entitled had the survivor been the spouse of the deceased.
10. Whether the Deputy Minister can confirm that the Executive’s policy is to ensure that, so far as
is appropriate, civil partners are treated in an equivalent manner to married couples, and same-sex
cohabitants are treated in an equivalent manner to opposite-sex cohabitants
I can confirm that is the Executive’s intention.
11. Whether the Deputy Minister can confirm what other amendments to existing legislation,
including the Civil Partnership Act, are likely to be included in amendments to this Bill. Is the
comprehensive review of existing statutory law (for which there was no time when the Civil
Partnership Act was being dealt with in 2004) underway now?
I can confirm that the policy intention is to ensure that the changes made to the law of marriage are
mirrored in amendments to the Civil Partnership Act 2004 to ensure parity of treatment between
spouses and civil partners. As indicated at paragraph 5 of the Policy Memorandum we intend to
introduce any Private and International Law consequentials at stage 2. In addition, we are now
aware of a number of other technical changes that will need to be made to ensure that our policy
intentions are met. We also intend to take the opportunity to make a number of minor technical
amendments designed tidy up the Civil Partnership Act, for example; we will bring forward an
amendment to s101(7) to change “accepted as a child of the family” to “treated as a child of the
family”
As a result of a comprehensive review of existing statutory law, we have identified the need to
amend the Civil Evidence (Family Mediation) (Scotland) Act 1995 to ensure parity of treatment for
same-sex couples. Section 1(7) of that Act needs to be extended to include same sex couples.
We will be bringing forward the necessary amendment at stage 2 of the Bill. The only other
statutory provisions that apply to mixed-sex but not yet same-sex cohabitants are the Fostering of
Children (Scotland) Regulations 1996 (regulation 12 (4)). However, that is being considered
separately as part of the review of adoption and fostering. The Adoption and Fostering Review
Group recently reported to Scottish Ministers and the Executive’s response to their report will be
forthcoming shortly.
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Family Law (Scotland) Bill:
Stage 1

Scottish Parliament
Justice 1 Committee

The Convener: Item 2 is the Family Law
(Scotland) Bill. This is our second evidence
session with the Deputy Minister for Justice, Hugh
Henry. Welcome to the meeting, minister, and
thank you for agreeing to come back to answer
more of our questions. I also thank Carol Duncan,
Kirsty Finlay and Louise Miller for returning to the
committee. We have approximately an hour. We
do not intend to go over any of the issues that we
discussed last time; we will focus on issues that
we did not get a chance to explore. I start by
raising the issue of post-separation parenting. Will
you outline to the committee the Executive’s
thinking in appointing Alan Finlayson to draw up
the parenting agreement?

Wednesday 8 June 2005
[THE CONVENER opened the meeting at 09:53]

The Deputy Minister for Justice (Hugh
Henry): We recognised that two issues were
causing concern or exciting debate. One was to do
with parenting and the other was to do with
grandparents, which we might come to later. We
recognised that certain things needed to be done
in the bill to dispel some of the myths about rights
in relation to cohabitation. We sought to legislate
for more clarity, particularly in relation to fathers
who lived with the mother but had no rights.
We also recognised that other issues needed to
be considered outwith the legislative framework,
because often legislation is not the solution and
many cases involving children post separation are
dealt with by agreement and by consent. We felt
that, if we could help to move the debate on,
regularise the information available and provide
better support in relation to parenting, that would
help all the parties concerned. We wanted to
ensure that people not only knew about their rights
but could be directed in such a way as to allow
them to reach amicable agreements without
having to go to court.
We thought that trying to pull all that together to
support the legislative process would be of benefit.
When we cast about for someone with knowledge,
experience and credibility who could usefully do
the work for us, it became obvious from Alan
Finlayson’s CV that he was hugely experienced
and committed, as you will have gathered from his
evidence last week. We believed that he would be
able to bring a perspective that straddled different
aspects of the system that deals with children and
those responsible for them. We thought that that
broader experience, allied to his personal
commitment, would help us to produce something
that was of benefit to parents throughout Scotland.
We hoped that parenting agreements might help
people in difficult circumstances to find out more
about the system and their rights and to identify
ways of resolving issues.
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The Convener: How does the Executive
envisage getting to the point where parents know
about and use parenting agreements?

court order. Those sanctions can be fairly severe,
but, in addressing a failure to comply with a court
order, the court would have to decide whether
some of the ultimate sanctions were appropriate.
For example, it would need to consider whether it
would be right to fine a parent who was failing to
comply with an order or whether that could have
adverse consequences for the whole family,
including the children. The court could even jail
someone for failing to comply with an order, but it
would have to assess whether that way of
satisfying the rights that it had given to the other
parent would be in the best interests of the child. It
is extremely difficult for judges to make such
judgments; I sympathise with them on that.

Hugh Henry: As we said last week, there is an
issue about education and information, on which
we need to reflect. We certainly intend to engage
in an information campaign. We need to ensure
that all the relevant agencies have access to
information; we want to make it easily accessible.
We will consider how we make information
available on our website, although I recognise that
not everybody would have access to that. The first
step, before considering how to get the information
out, was to produce something that was relevant,
useful and effective. We recognise that there are
weaknesses in how we provide information.

I know that absent parents who are determined
to play a full role in their child’s life but who are
frustrated in that goal suffer genuine anxiety and
frustration. I do not have an easy solution to that
problem. I would be reluctant to constrain the
court’s right to take what it conceives to be the
best decision in the circumstances. The court must
weigh up all the factors, but significant penalties
are available to it. I do not know what else could
be done, short of laying down new legal
requirements about how the courts impose and
effect sentences.

The Convener: You will be aware that we have
had evidence from a number of organisations—
such as Grandparents Apart self-help group and
Families Need Fathers—on the quality or lack of
access. How can we ensure that contact orders
are enforced, especially in relation to access for
the non-resident parent? I use the term “nonresident parent” because that is the one that we
have, although I am aware that Alan Finlayson
suggested that we should not use such terms.
How can we deal with the minority of cases in
which contact orders are not complied with and
access is not given?

The Convener: I want to explore further what
the solutions might be. Would there be any merit
in giving more legal weight to the status of
parental agreements?

10:00
Hugh Henry: It is important that you used the
phrase “the minority of cases”. We must keep a
sense of perspective by remembering that 90 per
cent or more of cases are settled without the need
to resort to court. One would probably also find
that, in the vast majority of cases in which there is
a need to rely on the court, the court order is
complied with. However, I recognise that
frustration is experienced in the minority of cases
in which someone who wishes to play a part in
their child’s life and has the support of the court in
doing so finds that access is denied.

Hugh Henry: That is a different issue; the
problem that you have identified relates to
situations in which an order has been granted by
the court but has not been complied with. Giving
different legal weight to a parental agreement
would not solve the problem of someone saying
that they did not care what the court had decided
and intended to ignore an order. Members should
recall that the court would have the power to vary
the terms of residence, as well as to impose a fine
or imprisonment. If someone defied a court order,
the court might even decide to transfer residence
to the other party. Presumably, the court would
consider all the circumstances and try to work out
what was best for the child. I do not want to
second-guess what a court would do in individual
cases.

I listened to the views that were expressed when
we prepared the bill and to some of the evidence
that the committee took last week and it is clear
that there is frustration with court decisions. That
raises the question how we enforce court
decisions, which is a different issue. The problem
is a delicate one. It is clear that the court considers
all the various options, balances the rights of the
parties concerned against the overwhelming
desire to protect the best interests of the child and
comes to an informed view.

The Convener: When a court grants an order
for supervised contact with one parent, is there a
statutory obligation on local authorities to provide
the service or is that discretionary?
Hugh Henry: I am not aware of any statutory
requirement on local authorities to provide the
infrastructure or support that is needed to enforce
such orders. Much work of that type is done by
voluntary organisations. It is not a statutory
responsibility of local authorities to ensure that the
orders are enforced.

If someone fails to comply with a court order,
that is an issue for the court to resolve. It is
possible to go back to court; sanctions are
available to the court for failure to comply with a
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The Convener: Do you think that there should
be such an obligation on authorities? That would
connect the court decision with the service that is
available.

2026

court order if one party fails to comply with it,
which has more to do with what the court does.
It would be unfair to suggest that a sheriff would
not consider all the issues in an individual case.
You spoke about the child’s right to have access
to the parent who is being denied access. I
presume that, if that parent returned to the court,
the court would consider the child’s rights and
determine whether those rights would be best
served by switching the responsibility for
residence to the second parent or by fining or
imprisoning the parent who currently has that
responsibility. I have spoken to a number of
sheriffs and I know that courts take such matters
seriously. The decision is extraordinarily difficult to
make, because the court must consider the child’s
best interests.

Hugh Henry: I would hesitate to go down that
road, for a number of reasons. The issue is very
complex. Placing a statutory obligation on local
authorities to provide the service would have
significant financial implications for authorities. We
must ask ourselves whether the resulting
obligation that would be placed on local authority
social work services, for example, would be
greater than other duties that they are required to
undertake. Social work services would have to
weigh up whether the requirement should take
precedence over other statutory obligations that
they have under social work legislation. As you
know, such legislation is often open to
interpretation. I remember many debates that took
place over many years about exactly what section
12 of the Social Work (Scotland) Act 1968
required social work authorities to do. The
provision was interpreted differently not only by
different social work authorities but even by
different managers in different offices within
authorities.

The Convener: I will leave the matter there. You
know where I am coming from. The issue is
difficult and delicate, as you say, and there might
be no better solution. However, I have difficulty in
getting to the bottom of what happens in the
current system. You say that in most cases the
court grants access, but I do not know whether
that is the case. We have no statistics on that, so
we must take your word for it. If one of two good
parents does not have good-quality access, that is
unfair on the child and the parent. We should
explore ways of improving the system, which is
why I asked about the matter.

I do not know whether imposing a statutory
requirement on local authorities to support orders
for supervised contact would assist the process. I
have seen no evidence to suggest that it would. If
there were such a requirement but one party
continued to fail to comply with an order, the court
would still have to decide whether to fine or
imprison that person or whether to vary the
residence order.

Marlyn Glen (North East Scotland) (Lab): I
welcome the minister’s reminder that the majority
of cases are settled out of court. Will you comment
on the fact that research demonstrates the
importance of there being a single primary care
giver, particularly for young children? The general
trend remains for the primary care giver to be the
mother. A demand for equal parenting time would
not support that principle, which is in the child’s
best interests. I think that society implicitly accepts
that there should be a primary care giver and the
courts probably accept that, too.

The Convener: I accept what you say. I asked
the question because in a minority of cases
parents are totally dissatisfied with a system that
seems unable to enforce the rights of children to
see them. If we want to improve the situation of
non-resident parents in particular, we must at least
explore whether increasing the willingness of the
courts to grant orders for supervised contact would
give parents access that the courts would
otherwise refuse. Do you see where I am coming
from? If there were an obligation on authorities to
enforce orders for supervised contact, the courts
might grant such access more frequently in the
first instance, instead of refusing it.

Hugh Henry: As I said, most cases are resolved
without recourse to the court. If a case must go to
court, the court will consider whether the child’s
interests are best served by identifying a primary
carer or by providing for dual and split
responsibilities. If the court decides that there
should be a primary carer, who is usually the
mother, it will have reached that conclusion after
considering all the circumstances of the case. I
would not want to suggest that the court should be
predisposed towards one parent or the other,
because I can think of cases that I have dealt with
in which it was not in the child’s best interests to
be with their mother. We should try not to
constrain the courts but to leave it to them to make
difficult and sensitive decisions. I accept that the
courts would normally perceive the mother to have

Hugh Henry: The biggest problem that you
identify is not whether access should be
supervised in some cases—that is a different
argument. The nub of the problem is whether the
court would be prepared to act if access,
supervised or otherwise, were being denied. All
things being equal, most courts are probably
inclined to grant access. Given that it is unusual
for access to be refused, the issue is not the
granting of access but the enforcement of the
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primary care responsibilities. The court would also
reflect that both parents have equal status, but
that is different from saying where the child should
reside for the best part of the week.

Hugh Henry: We have a long-standing tradition
of politicians not interfering with courts’ decisions.
If we included such a provision in the bill, it would
look as though we were trying to interfere with the
sheriff’s conscious decision of what to do when
someone had flouted an order just because we did
not agree with or like that decision. The issue is a
big one.

10:15
Marlyn Glen: I wanted to get at that point. The
primary care giver for a young child could be the
father, the grandmother or one of a number of
people. When we are considering extreme cases,
we sometimes miss the fact that for a very young
child the important relationship is a single
relationship with a primary care giver—I use that
term deliberately, because the primary care giver
could be one of a number of people.

Mike Pringle: It is also a big issue for the parent
who has gone back to the court four times and still
cannot get to see their son or daughter.
Hugh Henry: Of course it is. However, you can
imagine what would happen if we started to give
politicians—whether ministers or members of the
Parliament—the wherewithal to intervene in
individual cases either at the sheriff court or at the
High Court. I am sure that politicians of all shades
of opinion in this and other Parliaments or in local
authorities, as well many members of the public,
often feel anxious about decisions that they have
read about. The problem is that we do not always
know the reasons behind those decisions.
Although we might make comment from time to
time as individuals, there is still a clear separation
of powers. The matter is different from questions
about sentences for people who are found guilty
and it starts to intrude on the fundamental
distinction between judges and legislators. I
cannot think of an easy way to proceed that would
not significantly change the relationship between
the two.

Mike Pringle (Edinburgh South) (LD): I think
that the convener has given her view based on the
evidence that has come before the committee, but
that has left me at a slight disadvantage, because
I came to the bill late.
Minister, you have talked about the difficulties
with a small number of cases that go to court. The
court has the ability to fine, imprison or reverse the
residence order. Those are the three extreme
options, but I understand that we are talking about
a very small number of cases. Do you or any of
the people who advise you have any idea how
often the courts have fined someone? We have
heard evidence that people have gone back to
court three and four times. Do we have any idea
how often a court fines the primary person,
whoever that is—as you said, it is mainly the
mother—imprisoned them or varied the order? Do
we know how often those options have been
taken?

Mrs Mary Mulligan (Linlithgow) (Lab): I hear
what you say about not wanting to get into a
situation in which ministers or others direct the
court and tell it how to act. However, I have some
difficulty in reconciling that with the best interests
of the child. You said that you do not have
evidence about cases in which decisions have
been reversed or dealt with in different ways, but
given that the court considers the best interests of
the child in its initial decision on rights of residence
or access, why is it not in the best interests of the
child for the court to enforce those decisions? I
recognise the difficulties, but I am concerned
about the current situation. People understand that
nothing happens and we allow the rights of the
child to be negated because of that.

Hugh Henry: No, we do not have any such
evidence. Even if we did, the principal question
would still be what we should do if a court is not
enforcing an order. Are we suggesting that we
should take the discretion away from the sheriff?
Are we suggesting that we legislate about what
sheriffs should do when there is a failure to
enforce? We then start to get into territory that
changes completely the relationship between the
legislature and the judiciary. That is a big issue,
but we do not have any statistics.
Mike Pringle: I think that you have just
answered my second question, which was
whether you feel that the bill should indicate what
should happen. I agree that fining or imprisoning
the mother—if it is the mother—will do no one any
good. However, there might be some benefit if the
court took the view that it should reverse or
change the arrangement after someone has had
to go back to the court three or four times,
although I think that your answer shows that you
do not think that it would be competent for us to
include such a measure in the bill.
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Hugh Henry: That is a fair point. Of course, it is
predicated on the assumption that the first
decision of the court was in the best interests of
the child but that its subsequent decision was not.
I contend that the first decision would have been
taken in the best interests of the child and that
when the case returned to court—people have the
right to go back to court—the sheriff would again
make a decision in the best interests of the child.
Presumably, the sheriff would consider the case
and decide that access should be granted to the
other parent. When the case comes back, the
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sheriff would consider that that parent’s failure to
secure access warrants action. The sheriff then
has four options. They can decide to fine, to
imprison, to do both, or to vary the order to give
residence to the non-resident parent. Presumably,
if the sheriff decided to do none of those things,
that would be because they thought that that was
in the best interests of the child.

2030

legal system, in that other matters would not be
dealt with so quickly.
Margaret Mitchell: The point is that, as soon as
such a case had been fast-tracked, the sheriff
would start to analyse what had gone wrong and
would realise that one parent, for some reason,
did not want to comply with the order. At that point,
the sheriff could consider mediation, whereas he
might not have thought that that was appropriate
earlier on. Under my proposal, as soon as a
breach occurred, the sheriff would have that other
tool in the box.

The sheriff faces a predicament. They might
have thought that it was in the best interests of the
child for both parents to have access, but if they
subsequently took action against one parent,
would they be doing something that might not be
in the best interests of the child? I do not know of
particular cases in which that has happened, but I
can only assume that the sheriff would conclude
that to do nothing, frustrating though that might be,
was in the best interests of the child. Further than
that, I cannot comment.

Hugh Henry: The advice from my officials is
that there is no problem with getting such cases to
court; the problem is having the court decision
recognised and enforced. As I explained, even if
we accepted that your proposition could make a
contribution, it would not resolve the fundamental
problem of one party being able to say, “I’m not
bothered.” If the sheriff said that the parents
should go to mediation but one parent did not turn
up, what would the sheriff do then? Would they
jail, fine or vary the order? We would be back to
the determination of one party not to comply with
the order, for whatever reason. In any event,
cases that have gone so far are probably not
suitable for mediation.

Margaret Mitchell (Central Scotland) (Con): Is
there an issue about the time delay? In cases in
which an order gives, say, equal parenting time
but the order is breached by the parent who has
residency, the child is often alienated from the
other parent by the time the case comes to court. I
can understand why, if a gap in the relationship
has allowed hostility to build up, a sheriff might
consider that the child is hostile to one parent. If
we fast-tracked cases in which there is such a
breach, would that help to resolve the situation a
little earlier?

Margaret Mitchell: Do we have statistics on
how long a case takes, on average, to go back to
court when there has been a breach?
Hugh Henry: The advice from my officials is
that, when an order has been breached, the
person can lodge the appropriate documents and
the process can start within a week. I do not have
sufficient detail to say how long it takes for
particular cases to go back to court from the time
that a breach occurs, although I am not aware that
the process per se is inordinately long. I return to
the fundamental issue that a determined parent
might be prepared not to comply with a court
order.

Hugh Henry: The point that Margaret Mitchell
makes is a fair one: often, the longer the gap, the
greater the alienation. Absent parents are often
concerned that a child is being turned against
them by thoughts, words and deeds, which makes
their situation more difficult. However, let us leave
that aside for the moment.
Even if we fast-tracked such cases and even if
the sheriff believed that there was no alienation
and a need for a link with the child, if the other
parent was frustrating attempts to make that link,
we would still not resolve the failure to comply with
the court order. It would be attractive to fast-track
such cases if we thought that alienation was the
issue, but we are hearing that, in many cases, the
issue is not alienation, but failure to comply with a
court order.

Margaret Mitchell: Statistics on that would be
useful.
10:30
The Convener: Yes. I point out to the minister
that it is perfectly in order for his officials to speak
today, if they want to.

If we accepted Margaret Mitchell’s proposition,
we would be assuming that the sheriff had refused
to enforce the order because he or she perceived
that alienation had been built in, rather than
because he or she felt that it would not be
appropriate in the circumstances to fine or jail the
parent or to vary the order. While fast-tracking
might be superficially attractive, it would not
resolve the fundamental issue. Also, if we decided
to fast-track, there would be implications for the

Margaret Mitchell is right that we are struggling
with the issue. I am not suggesting that I have no
faith in sheriffs, but we are legislators and,
because we have no information on the matter, we
are being asked to have blind faith in the fact that
the courts always make decisions in the child’s
best interest. We have no statistics on how many
cases go to court or cannot go to court because of
the costs; we do not know how many requests are
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granted and how many are refused; and we do not
know the timescales that are involved. That is a
difficulty for the committee. We need to
understand the system, but there is a lack of
information. I know that the Executive does not
have some of that information either, but the
minister said that it is quite easy to go to court if an
order is breached.

about comes down to the good will of both parties.
Whatever model is used, if someone is determined
to avoid complying with an order, they will do so,
whether the order is for contact or compulsory
mediation, or requires the person to turn up at a
certain place. If the person refuses to comply with
an order that seeks to put such measures in place,
it is for the court to decide whether that refusal is
sufficiently serious to justify the imposition of
serious sanctions.

Carol Duncan (Scottish Executive Justice
Department): I do not want to be overly solicitorlike, but if a court order is breached, a party can
lodge a motion with the court. The sheriff clerk
checks the motion—it is an A4-sized piece of
paper—to ascertain that it is in order, and the
motion is then stamped and intimated to the party
who is breaching the order. A court date is then
fixed. It is years since I was in court, but certainly,
in my day, a week at most would elapse before the
case was called in court.

The Convener: I make it clear that nobody on
the committee has suggested that the solution is
to imprison parents.
Hugh Henry: I did not say that; I was saying
that we—whether the committee or ministers—
could decide that imprisonment would be the
ultimate sanction for breach of a court order.
However, I do not think that anyone in the
committee or in any of the professions concerned
would want to use such a solution.

However, the person who is not complying with
the order might ignore the intimation that they
must attend court. That is often an intractable
problem and it is the nub of the matter, because if
someone is hellbent on not obtempering a court
order, they can find many ways of avoiding coming
to court. The area is terribly fraught and I do not
know whether there is a solution.

Stewart Stevenson (Banff and Buchan)
(SNP): In paper J1/S2/05/19/3, we have a table of
figures on grandparents’ interaction with the legal
system from the Grandparents Apart self-help
group—GASH—from Bathgate. Have you or your
officials looked at those figures and do you have a
view on whether they are typical or untypical of
such interaction? If you have not yet looked at
them, will you do so and revert to the committee?

The Convener: Much has been said about how
delicate the situation can be, but we would accept
no other circumstances in which a citizen of this
country could ignore an intimation to go to court.

Hugh Henry: Perhaps you could point me to the
table that you are addressing.

Hugh Henry: However, as I said, it is for the
sheriff to decide what to do if a court order is being
frustrated. Substantial powers are available to
sheriffs, including imprisonment. The sheriff might
decide that it is not in the child’s best interests to
apply that sanction—members have raised that
issue—but surely no power is more significant
than the power to imprison.

Stewart Stevenson: It is the annex to paper
J1/S2/05/19/3, on page 9. The paper is part of the
public documents that are before the committee.
Hugh Henry: Is it one of our public documents?
The Convener: It is a committee document.
Stewart Stevenson: I am fairly certain that it is
a published document. The bottom line is, if we
cannot discuss it just now, it would be useful to
have an indication of whether you think that the
figures that GASH is putting forward are
representative of the experience of grandparents
who go to court.

The Convener: Yes, but that leaves us having
to defend a system in which someone who refuses
to comply with an order or to turn up at court can
circumvent the needs and rights of the child, as
Mary Mulligan has said, because no one will ever
challenge them. It strikes me that given the
difficulties of the matter, we should at least be
exploring ways of putting the system right, in the
interests of children. We could consider the
Australian model and other possible solutions that
would force people to agree on access, or at least
provide a lever whereby they might do so, without
having to go to court.

Hugh Henry: Are those figures for cases in
which access is not enforced?
Stewart Stevenson: GASH has provided quite
a complex table—it is nearly an A4 page of
numbers. It would be useful to have on record
some objective views as well as the important
subjective views that we have heard in the
discussions that we have been having.

Hugh Henry: I am not sure that the Australian
model would resolve the fundamental issue. We
could legislate to provide for the automatic
imprisonment of someone who breached a court
order, but that would not be an acceptable
solution. Short of that, much of what we are talking
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Hugh Henry: We will look at the table and come
back to the committee, but I cannot comment on
the figures at the moment.
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Margaret Mitchell: If a person wilfully breaches
an order and we manage to get the parties to court
quickly, is not there a case for the sheriff to say
that he is of a mind to vary the order unless the
person complies? Compulsory mediation is a
contradiction in terms, but it might concentrate
minds if the party who was breaching the order
realised that the balance was suddenly going to
change unless they got their mind round cooperating.

2034

obvious solution, whether for one case, for 100
cases or for 1,000 cases. I have not heard—either
this morning or at any other time—of an easy and
neat solution to the problem. If there was an easy
and neat solution, we would be more than willing
to consider it, as it frustrates everybody.
The Convener: I do not think that the committee
would want to give the impression that we think
that you can solve the problem easily. We realise
that it is probably the most difficult issue in the
bill—in fact, it is not even in the bill; it is to do with
issues that are being worked on alongside the bill.
Nonetheless, as Mike Pringle says, it is of high
importance.

Hugh Henry: That option is currently available;
the sheriff could decide to vary the residence.
Margaret Mitchell: However, Carol Duncan has
just told us how easy it is to ignore the order, and
perhaps there are issues that we—

I reiterate that it is difficult for us to make a
judgment and that it would be wrong for us not to
interrogate the system. As you say, sheriffs have
powers available to them, but we do not know
whether they use them and why they choose to do
so or not. It is not unreasonable for us, as
legislators, to ask why a sheriff never reverses a
decision. Mary Mulligan’s point is valid: it could be
just as much in the interests of the child to switch
a residence, but sheriffs tend not to do that and we
do not know why.

Hugh Henry: No, I will clarify. I am aware that
court orders are ignored by someone who is
determined to ignore them. In such instances, it
would be easy for a sheriff to impose a fine, but
they would have to consider the wider
circumstances and decide whether it was best to
levy a fine that might impact on the child. The
sheriff could easily decide to imprison someone for
ignoring an order, but that would have significant
consequences and I presume that sheriffs do not
think that it is in a child’s best interest to impose a
custodial sentence. The sheriff could also easily
decide to vary the order by giving residence to the
second party, and the first party would have to be
aware that, if they refused to comply with the court
order, residence could be switched. I am sure that,
in each individual case, sheriffs consider the range
of options, and they would have to decide
whether, with the first party having refused to
comply, it would be best to switch the residence to
the second parent. I presume that, having
considered that option, sheriffs normally decide
not to take it.

Hugh Henry: I understand your question and I
will reflect on it. Nevertheless, I hesitate to say that
it would be appropriate for me either to comment
on why a sheriff does not reach a decision or to
start to interrogate sheriffs about why they do not
make decisions. There is a broader issue that we
should both consider, concerning how we can get
some of that information without breaching the
important distinctions that have built up over the
years.
The Convener: Thanks very much for that.
We move on to the next topic, which is
cohabitants.

Mike Pringle: Judging by the length of time that
we have been going on about the issue, I think
that it is clear that all committee members regard it
as pretty serious. Is there no way in which you can
ask the courts to give us some idea of how many
cases we are talking about? You say that only 20
per cent of cases go to court. How many of those
20 per cent ever end up in real dispute? It would
give us all some comfort if we knew roughly how
many cases we are talking about.

Mrs Mulligan: I am sure that this is a much
easier topic for the minister to discuss. Will he
explain the Executive’s decision to limit
consideration of children to the genetic children of
both cohabitants, where there is cohabitation,
whereas in the case of married couples, the
children of both people and the children of one of
them, if they are treated or accepted as children of
the family by the other over a period of time, are
considered?

Hugh Henry: I do not think that we have those
statistics available, but I will find out what
information we can provide. I will look at the
figures and decide whether we accept the
proposition that has been made, and we will see
what we come forward with. However, even if we
were to accept what the grandparents have said—
if we were to find out that there are a huge number
of cases of the type that has been described by
Mike Pringle—that would not take us any further
forward. I am sitting here before you with no

Hugh Henry: Certain options are available to
enable a parent who is not the natural parent of a
child to access legal responsibilities. To give a
degree of automaticity would introduce certain
difficulties and complexities. The options that are
available generally protect the rights and interests
of both the child and the natural parents and
provide certain opportunities for the non-natural
parent. I am not sure that going beyond that would
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make any more significant contribution than is
required.

Hugh Henry: We are clear that one of the things
that we are attempting to do is to dispel some of
the myths that exist in Scotland about
cohabitation. We recognise that marriage has a
different and separate significance, but we also
want to protect the children of any relationship
where there has been cohabitation. I recognise
some of the difficulties, but it is important to
address some of the significant weaknesses and
vulnerabilities that exist at present. It was evident
from the research that we did that there is a view
that common-law marriage and living together
endow all sorts of rights, which is not correct.

10:45
Mrs Mulligan: I understand the Executive’s
concern to protect the rights of the child and the
natural parent. However, the way in which the bill
is structured makes a distinction between children
of a married relationship and children of a
cohabiting relationship.
Kirsty Finlay (Scottish Executive Legal and
Parliamentary Services): I will clarify the matter if
I may. We did not want to run the risk that a
successive number of relationships could result in
successive parent figures having a liability to a
child with whom they had perhaps been involved
for only a short period of time. The bill makes a
distinction between the distinct and separate rights
that are to be given to cohabiting couples on the
termination of the relationship and the rights and
responsibilities that flow from a marriage.

Mrs Mulligan: It is clear that the Executive will
have a job to do to educate people, even after the
bill has been passed. The committee has also
found that people’s perceptions of cohabiting were
not correct.
How will the Executive’s policy intention be
achieved through section 22 when a cohabiting
partner dies intestate?
Hugh Henry: When a relationship ends in the
death of one party, that change would protect
vulnerable adults by providing for applications to
be made to the court by the surviving cohabiting
partner for a discretionary share in a deceased
partner’s estate where that person has died
intestate. We accept that we might need to make
some technical changes at stage 2 and we are still
considering that. However, what I have described
is generally what we are trying to do with that
section.

Mrs Mulligan: Okay. I will leave it at that and
move on to section 21. Will the minister explain
the policy behind the section, which gives
cohabitants the right to apply to the court when a
relationship ends? Does the drafting of the section
achieve the policy intention? I ask the question
because, in his evidence to the committee,
Professor Clive suggested that the section was not
as well drafted as it might have been. He said that
the intention was not clearly expressed.
Hugh Henry: I will bring in officials on the
second point about the drafting. In essence, we
are trying to ensure that, at the end of a cohabiting
relationship, vulnerable adults and children are
protected by being able to apply to the court for
financial provision where there is an identified
economic disadvantage. We also want to equip
the courts with the power to take account of the
needs of any child in the relationship as well as
any economic disadvantage that is experienced by
the adult.

Mrs Mulligan: Is it the Executive’s intention that
any discretionary payment to a cohabiting partner
should come from the share that, at present,
would go to the deceased’s child?
Hugh Henry: No, I do not think so.
Kirsty Finlay: It is quite difficult to explain, so
we sent the committee some worked examples
that set out clearly where the provision will come
from. I do not have the examples to hand, but we
are satisfied that the provision will not undermine
the position of a child of an individual who dies
while they are in a cohabiting relationship.

Kirsty Finlay: On the drafting point, obviously,
we have taken note of Professor Clive’s evidence
to the committee and will look at the bill again. If
something requires to be done to clarify the
drafting, we are more than happy to look at that.

Mrs Mulligan: At the moment, everything goes
to the child. Surely, therefore, if in the future the
cohabiting parent is to have a share, some of that
will have to come from the child’s share.

Mrs Mulligan: I understand the point that the
minister made about wanting to protect those who
are vulnerable in a cohabiting relationship,
particularly if children are involved. Is it more than
likely that all cohabiting couples will be included?
Does the provision imply in any way that the
Executive views cohabiting as it views marriage? If
so, should the same rights and protections that are
afforded to married couples be afforded to
cohabiting couples?
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Kirsty Finlay: It would be only that part of the
estate that was left over after the rights of any
child of the individual had been satisfied.
The Convener: Is there any doubt about that?
Kirsty Finlay: We are satisfied that that is the
case.
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Mrs Mulligan: Am I right in thinking that, at the
moment, the child would get everything?

2038

the Executive’s policy objectives in providing, at
section 18, a definition of “cohabitant”. First, it
would be useful to confirm that the definition of
cohabitation—in other words, the creation of a
legal definition for a relationship—in no way
supplants existing marriages that the partners to
the cohabitation may have and that, therefore, the
cohabitation is an additional legal relationship that
is brought into play through section 18.

Hugh Henry: I understand the point that you are
making. You are saying that the child gets 100 per
cent, therefore any change that gave something to
the cohabiting partner would eat into that 100 per
cent.
Kirsty Finlay: That is not the case. The
provision is discretionary, so the cohabitant would
only get something from what, if anything, was left
over from the estate once the child’s rights had
been satisfied. It is important to remember that
that would happen only in those cases in which no
will had been drafted. If the cohabitants wrote a
will,
that
would
take
precedence.
My
understanding is that there will be an information
campaign on the importance of drafting a will so
that an individual can be sure that their wishes will
be met.

Hugh Henry: In section 18, we are not creating
a new status for cohabitants or cohabitation. We
are attempting to provide certain legal safeguards
for people who cohabit and who are affected by
the break-up of a relationship. Section 18 will not
impact on, or affect, the status of marriage.
Stewart Stevenson: So we are quite clear that
if either or both partners are married, they remain
married. The bill simply defines the legal status of
cohabitation. I am not yet talking about the
consequences of that legal status, which is a
different issue.

Mrs Mulligan: I am happy to go back and look
at the information that you gave us previously. I
must have misunderstood.

Hugh Henry: Sorry, could you repeat that?

The Convener: Is the Executive making a
distinction between the rights of the child to
succeed and the cohabitant? If there is no will, the
child usually gets whatever is left, so they would
get 100 per cent.

Stewart Stevenson: Section 18 creates a legal
status of cohabitation, which may or may not—
depending on other parts of the bill and other
matters—create rights and responsibilities.
Section 18 states what cohabitation is, in law.
Therefore, the relationship between people is
legally defined and can be added to other
relationships that they may have.

Kirsty Finlay: Yes.
The Convener: Under the bill, therefore, if the
cohabitant is to get something discretionary out of
the estate, that must affect the child’s inheritance.

Hugh Henry: I do not want to get into a
semantic debate. I think that Stewart Stevenson’s
latter point is correct—section 18 provides a
certain definition of the term. However, on his first
point, the section does not create a new legal
relationship.

Kirsty Finlay: But—
The Convener: The child will not have the same
entitlement that they had previously, because the
cohabitant’s share has to come from somewhere.

Stewart Stevenson: It was a small “l” not a
capital “L”, if that helps. In other words, the section
is in the bill so it defines cohabitation.

Hugh Henry: Yes.
Kirsty Finlay: It might be better if we were to
write to the committee to give it the facts and
figures. The matter is not straightforward. The
committee will be aware that the rules of intestate
succession in Scots law are pretty complicated. If
it would satisfy the committee, we could certainly
write to it on the matter.

Hugh Henry: Yes.
Stewart Stevenson: I want to explore the policy
intention. Would it be possible for more than one
cohabitation to be captured by the definition? I
give the example of a person who spends half the
week in the Highlands of Scotland and the other
half in Edinburgh and who has a cohabitation
relationship in each place. It is not the policy
intention to exclude the possibility of there being
two such cohabitations. The minister will note that
I said the Highlands—of course, I do not come
from the Highlands.

The Convener: That would be helpful, because
we have struggled with the point.
Hugh Henry: On the points that have been
made by the convener and Mary Mulligan, it is
right to say that we are attempting to give some
protection to vulnerable adults when the
relationship ends. We will consider whether that
has other consequences and get back to the
committee.

Hugh Henry: Nevertheless, outside the
committee room I would be interested to know
who you are talking about. However, we will leave
that point aside.

Stewart Stevenson: I want to explore the
subject of concurrent relationships and to establish
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I leave aside for the moment the status of
marriage. In any relationship such as that which
was described by Stewart Stevenson, it would be
for the courts to determine exactly what the
relationship was and which, if any, of those
partners would be the person described.
Goodness, if—

relationship then started. I do not think that the
succession or series would lead to a number of
people
being
regarded
as
cohabitants.
Presumably, one relationship would have ended
once another had started.
Stewart Stevenson: If I may, I advise you to
think about this carefully. Are you saying that, if a
cohabiting relationship has ended, but the
deserted partner—if I may use that phrase—
nonetheless has assets that have been built up
jointly, and if a new cohabitation starts but the
person concerned dies within a period during
which the joint assets have not been divvied up or
agreed, that person, under those circumstances,
has no recourse to going to the court, saying that
there was a cohabiting relationship, and that they
are therefore entitled to assets? I suspect that that
is not your intention, but perhaps you could tell us.

11:00
Stewart Stevenson: May I help by clarifying my
question? Is it your intention that the courts will be
permitted to say that, in law, there are two
cohabiting relationships and that, on the death of
the person who intercepts those two relationships,
intestacy rights are created for both the people
with whom the person in question has been
cohabiting? I am trying to establish the Executive’s
policy intention; I am not commenting on it.

Hugh Henry: I draw Stewart Stevenson’s
attention to section 22—“Application to court by
survivor for provision on intestacy”—which reads:

Hugh Henry: That does not describe our policy
intention. Section 18(1) says:
“In sections 19 to 22, ‘cohabitant’ means a person falling
within subsection (2) or (3).”

Subsection (2) says:

“This section applies where … a cohabitant (the
‘deceased’) dies intestate; and … immediately before the
death the deceased was … domiciled in Scotland; and …
cohabiting with another cohabitant (the ‘survivor’).”

“A person falls within this subsection if the person is (or
was) living with another person as if they were husband
and wife.”

That subsection refers to immediacy in relation to
the cohabitation.

To an extent, that rules out the generality of
anyone in the situation that was described by
Stewart Stevenson. Using Stewart Stevenson’s
example, a court might find that someone was
living with someone as husband and wife in the
Highlands for three and a half days a week and
living with someone else as husband and wife for
the other three and a half days a week in
Edinburgh. It would be a matter for the courts to
assess whether there was equality in law between
those two relationships, or whether one
relationship was seen by everyone in all
circumstances as being one of husband and wife,
whereas the other one was not.

Stewart Stevenson: So it is your intention that,
when someone dies a week after the ending of a
cohabitation that has involved joint assets, the
person who is party to the breakdown of the
cohabitation and who has survived be denied any
rights under the bill.

Stewart Stevenson: But it is not your policy
intention to exclude the courts from coming to
such a conclusion.

Stewart Stevenson: For tax purposes, it would
be possible not to incur capital gains tax until two
years had passed, on the basis, I understand, that
it may take two years to sell a house. I am not
trying to get you to second-guess the courts’
decisions. However, in that context, is it your
policy intention that, after a cohabitation has
ceased, for as long as there are jointly built-up
assets as a result of that cohabitation, the two
people have rights, notwithstanding the fact that
new relationships might have been established?

Hugh Henry: That would be a matter for the
courts. Section 22(5) states:
“An application under this section may be made to … the
Court of Session”

or to “a sheriff”. It would be for the courts to decide
whether a death the week before fell within the
definition of immediacy in section 22.

Hugh Henry: It would be a matter for the courts
to decide whether that was an appropriate
determination.
Stewart Stevenson: That covers relationships
in parallel. There is also the matter of relationships
in series, with one following another.
Hugh Henry: Cases in which one relationship
followed another would be different. The first
situation is more difficult, certainly for me to argue;
the court might not be so confused. In the case of
relationships in series, one relationship would end
and another would start. The previous relationship
would no longer be cohabitation if another
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Hugh Henry: Leaving aside the question of time
limits, we are attempting to define the rights and
interests of someone who is cohabiting. We are
not considering the rights of someone who might
have lived with another person at some point
during the past 30 years. That is a different issue,
which is why section 22 applies where
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“a cohabitant dies intestate; and … immediately before the
death .. was … cohabiting with another cohabitant”.

Hugh Henry: I think that the policy intention
would be to allow that.

As I recall, the time limit for raising the action is six
months.

The Convener: If someone says, “I am
economically disadvantaged and I have lived with
this person for 20 years. Give me something out of
their estate”, the court will decide, on the basis of
the facts and circumstances, how much that
person will get. Somewhere along the line,
however, the court will have to devise some rules.
There is nothing in the bill to prevent the court
from taking the view that the provisions that it
applies to married couples would apply to
cohabitants.

Stewart Stevenson: Right. In policy terms,
does “immediately” refer to that six months?
Hugh Henry: Yes. Section 22(6) states:
“Subject to subsection (7), any application under this
section shall be made before the expiry of the period of 6
months beginning with the day on which the deceased
died.”

Stewart Stevenson: If there were still assets
that had been jointly built up or contributed to, an
action could be raised in the six-month period after
the death, even though the cohabitation had
ceased some period, which I am not specifying,
before the death.

Hugh Henry: If the court has that discretion,
case law may well build up on the issue.
Nevertheless, we will consider the matter to see
whether there might be any unforeseen
consequences.

Hugh Henry: Yes. If the action was raised
within six months of the death, it would be for the
court to decide whether such cohabitation existed
immediately before the death.

The Convener: Okay.
Marlyn Glen: Does the minister accept the view
of Professor Clive and of the Law Society that the
bill’s amendments to the law relating to domestic
violence interdicts make the law too complicated
and that the provisions of the Protection from
Abuse (Scotland) Act 2001 are sufficient?

Stewart Stevenson: It is the word “immediately”
that causes me concern and which might run
counter to what I suspect you are trying to achieve
in policy terms. I suspect that we have covered the
point as far as we can for today.

Hugh Henry: I am not sure that what we are
doing would unnecessarily complicate matters.

The Convener: I have a question on the
limitations on the court in interpreting section 22.
Is it open to the court to use its discretion to treat
cohabitants who are making an application on the
ground of economic disadvantage in the same
way as married couples are treated under section
9(1)(a) of the Family Law (Scotland) Act 1985?
There is nothing to prevent the courts from
interpreting the bill in that way if they wanted to,
given the way in which matrimonial property is
divided up currently.

Marlyn Glen: We are concerned about the law
being too complex for practitioners such as the
police and other agencies.
Hugh Henry: If there was a way for us to
simplify matters without prejudicing vulnerable
people, we would be prepared to consider that. If
the Law Society or others had a suggestion about
how that could be done easily, it would be worth
considering. At this stage, we are not persuaded
that that could easily be done, but if there is a way
of doing it we will consider it.

Hugh Henry: I honestly could not tell you off the
top of my head. We will consider that and get back
to you.

Marlyn Glen: So, you will have a look at that.
Hugh Henry: We will, if a detailed suggestion is
made available to us.

Kirsty Finlay: It would depend entirely on the
facts and circumstances of the case and on what
other claims there might be on the deceased
cohabitant’s estate.

Marlyn Glen: I would also like you to comment
on the view of Scottish Women’s Aid and various
children’s charities that the bill should be amended
to introduce a presumption against contact when
there is an issue of domestic violence.

The Convener: You are giving the court wide
discretion. The only upper limit is that the
cohabitant should get no more than they would
have got if they had been married to the deceased
cohabitant. It strikes me that, if the courts wanted
to and if they thought it was justified, they could
apply that limit in every case.
The Convener: The Executive would not want
that to happen.

Hugh Henry: We are aware of the issue that
has been raised by Scottish Women’s Aid, and
there have been meetings between some of my
ministerial colleagues and Scottish Women’s Aid. I
acknowledge the fact that the issue is serious and
that those concerns are legitimate. There will be
further discussion with Scottish Women’s Aid
about how that can best be addressed.

Kirsty Finlay: I think that we are struggling a bit
to understand where you are coming from.

However, the issue should be considered in the
wider context of post-separation parenting. It

Kirsty Finlay: Yes, if it was justified but—
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The Convener: You will be pleased to know that
we have asked all our questions. I have copied to
you letters that I wrote to the Minister for
Education and Young People and the Minister for
Health and Community Care.

probably takes us back to our earlier discussion
about the welfare of the child being paramount.
We acknowledge the legitimate concern of many
women who have been in a violent or abusive
relationship, and we will try to reconcile that with
the decision that we make about whether the child
is equally threatened by any contact. That is a
difficult issue and there is some dilemma. We
need to reconsider that and, over the summer, we
will consult on it and discuss the matter further. I
am not sure what the conclusion of those
discussions will be, but the issue is worthy of
further consideration.

Hugh Henry: I have received the letters.
The Convener: They concern evidence that
Gary Strachan gave to the committee. He told us
that he was having difficulty with health boards
and not having access to information about his
child, which we thought might be an issue to
pursue.
Hugh Henry: Thank you—I have got that.

11:15
Marlyn Glen: Are you thinking about
reconsidering the proposed changes to occupancy
rights? Scottish Women’s Aid believes that the
provision in the bill that relates to occupancy rights
will expose more vulnerable women to the risk of
homelessness than the existing legislation does,
by cutting down the time within which occupancy
rights have to be exercised.

The Convener: I thank the minister and his
officials for last week’s and this week’s sessions. I
am sure that we will exchange more information in
the next few weeks.
The committee agreed to take in private the next
agenda item, under which we will begin to draw up
our report on the Family Law (Scotland) Bill.
11:17
Meeting continued in private until 12:55.

Hugh Henry: That is a new argument, with
which we are unfamiliar. I am not sure whether
what is suggested would happen. However, if
evidence shows that, or if a detailed argument has
been made, we will be obliged to consider it. My
initial reaction is that we are not persuaded that
that is a logical conclusion of what is proposed,
but if a solid and valid argument to that effect
exists, we will reflect on that.
Marlyn Glen: That is helpful.
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The Faculty of Procurators and Solicitors in Dundee

FL 01
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Jameson and MacKay Solicitors
Family Law (Scotland) Bill: Call for written evidence.
Thank you for your letter of 10th February. I have now had a chance to look
at the bill and I will now try and give you some of my thoughts on your
questions.
Proposed changes to divorce law (sections 10-15)
I think in this day and age it is sensible to reduce the separation periods for
divorce. These proposals have been on the cards in one way or another for a
long time and I think that 1 year with consent and 2 years without consent are
reasonable periods. I would comment on section 14 that an amendment to
section 10 of the 1985 Act is long overdue. There are a considerable number
of cases which have been decided on the value of property after the relevant
date and it is clear that this has caused anomalies and problems as
understandably the courts are not on all fours with what the correct
interpretation of the legislation is. This anomaly needs to be cleared up and
the amendment to section 10 would seem to be dealing with that although I
believe the wording may require careful scrutiny.
Unmarried fathers: rights in relation to children (section17)
I am not sure on this section. I think the thought behind the 1995 act was that
unmarried fathers, particularly young unmarried fathers had a tendency to be
irresponsible and to deny them paternal rights was forcing them to take
matters seriously if they wished to have contact to their child i.e. they had to
apply to the court for a declaration of Paternity. By removing this in a sense
whereby paternity will not be in dispute if his name appears on the birth
certificate of the child then I suspect that is perhaps going too much the other
way. Although an unmarried couple both have to attend the registrars for the
child’s mother and father to be registered as the child’s parents. I believe it is
also to be possible for a 3rd party to register the birth by way of a Statutory
Declaration without the parent having to attend. I think this is going too far
and that it has to be a pre-requisite of registration that both parents must
attend personally. Suppose if the mother turns up on her own and registers
the child’s birth without the father being in attendance then that is some
protection for the mother in the future and if they are both to be there and he
appears as the father on the birth certificate that does show some sort of
responsibility and acceptance of his position. I suspect it may however cause
more problems than it solves.
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Proposes new rights for cohabitants (section 18-23)
I have read these sections and I think they are a step forward in bringing nonmarried cohabiting couples partially into line with heterosexual couples. I
think in this day and age that these sections are a step forward.
Proposed changes in respect of occupancy rights and protection from
violence (sections 24 and 26)
I think it is a good thing that these sections are extending the definition of
domestic interdict to take into account couples of the same sex and also to
include powers of arrest.
Other provisions in the Bill
Section 9 Power of arrest. It would seem that the power of arrest which
terminates at the moment when a marriage is terminated will now be enforced
for three years from the date it is granted usually long before a divorce. That
time limit would normally cover most instances but there may be a situation
where a couple are not getting divorced but a Power of Arrest is still required
after the three year period. It does not seem to me under the current
proposed legislation that there is room to re-apply for an extension to the 3
year period.
Rights in relation to children for step-parents and grandparents
I have no comment to make on that.
Consultation
I have no comment to make on that. I am pleased however that this family
law Scotland bill is now being promulgated.
Iain D Smith
Partner
Jameson and MacKay Solicitors
8 March 2005


430

FL 2
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Collins Actuaries (Scotland) LLP
As specialists in the area of dealing with the treatment of pension rights on
divorce, we do not believe that Section 14 of the Bill, as currently drafted, will
deal with all the main issues that currently lead to significant unfairnesses, in
the main affecting wives. You will see that we have explained the background
to the issue, and noted, particularly, that it is a long recognised issue, that has
been awaiting primary legislation in Scotland, in order to be addressed.
I can confirm that, either myself, or my partner would be happy to give
evidence to expand further on our submission, if you required that.
John Buchanan
Comments on the Family Law (Scotland) Bill
Introduction
Collins Actuaries (Scotland) LLP are a firm who specialise in providing advice
to lawyers on the treatment of pension rights on divorce. As a result we were
invited by the Scottish Executive to discuss with them unfairnesses that exist
in the current law, and also the way that the current law is being interpreted.
Our comments relate primarily to Section 14 of the Family Law Bill, dealing
with the treatment of pension rights on divorce, also taking into account the
points made in the accompanying Policy Notes and Explanatory
Memorandum.
We should emphasise that we welcome the intent of Section 14, namely a
recognition that the use of the Cash Equivalent Transfer Value (CETV) at the
Relevant Date, without the opportunity to consider any other factors, can lead
to very unfair outcomes in certain situations - particularly for wives.
However we believe that the legislation as currently drafted, although
addressing some of the issues we raised, could still lead to significantly unfair
outcomes. We think that it only partially meets the aim stated in the
accompanying Policy Memorandum Section 88, namely that “the main aim is
to deliver greater overall fairness and flexibility in the divorce process.”
CETV and Section 14
What is the CETV? It is what would be paid by a pension arrangement
member left the scheme on the specified date and then transferred
pension rights on that date; for Scottish divorces the specified date is
Relevant Date. A very important point to note is the presumption that
member leaves the scheme on the Relevant Date.

if a
his
the
the
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The CETV is designed as a means to allow the transfer of pension rights from
one pension arrangement to another. It therefore reflects only the internal tax
position of pension schemes, and pays no regard to the tax that will be paid
on the majority of the benefits that will emerge when they come to be paid. In
the context of privately funded pension schemes it will also, almost invariably,
reflect the specific financial situation of the scheme.
It might be thought that the CETV would change gradually as time passes;
this would be an incorrect assumption. The CETV can change very rapidly
over very short periods of time, and indeed in the ‘uniformed services’ (eg
armed forces, police, firemen and some NHS schemes) on specified single
days.
It might also be thought that the CETV will always fairly reflect the true value
of the pension rights that are being valued at a given point in time. However
personal circumstances, particularly health, would only exceptionally be taken
into account by a pension arrangement, and this could have a profound effect
on the value of the pension rights. Furthermore the CETV will often not take
into account discretionary benefits even where there is a very high likelihood
of payment. So the CETV can understate a ‘fair’ value of the pension rights by
a significant margin.
Section 14 of the Family Law Bill will give Courts the discretion to consider
significant changes in the value of pension rights on a well informed basis
only if (a) the event that gives rise to the change in the CETV occurs before
the Proof, and (b) the CETV properly reflects all the factors relevant to a fair
assessment of the pension rights.
However Section 14 does not appear to allow the Courts the discretion to
consider other evidence when the following circumstances might apply:
x

Where a known event, that is highly likely to occur, and that would
give rise to a very significant increase in the CETV, is due to occur
after the date of the Proof.

x

Where the CETV does not fairly reflect the true value of the pension
rights, for instance if the scheme member is in particularly poor
health.

In our view, if the Family Law Bill is to address the majority of the
unfairnesses that currently exist then it must address these additional issues.
Shortcomings of the CETV: A Recognised Issue
It is clear that the CETV was never designed for use in divorces, and it is
reasonable to ask why it was decided it should be used for that purpose.
Quite simply, the means to produce the CETV, at least for those who are still
to retire, is a requirement for all pension administrators - and the legislators, in
both England and Scotland, adopted this method as a ‘cheap and cheerful’
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method of valuing the pension rights. We accept that this is a satisfactory
solution for the majority of cases.
The Select Committee considering the Welfare Reform and Pensions Act
1999 (WRAPA) recommended that the inadequacies of the CETV should be
recognised in certain situations. The Minister of State for Social Security, in
his evidence to the Committee in 1998, confirmed that it was the
government’s intention that Courts should have the discretion to consider
other evidence, in order to address this. So the legislators have recognised
the shortcomings of the CETV, in some situations, for a considerable time.
This was reinforced by the Headquarters Policy Group in the then Department
of Social Security, responsible for guiding the introduction of WRAPA, who
confirmed in a letter of August 1999:
“I am happy to confirm in writing that it is the policy intention (not our
underlining) that, in determining what is a fair split of the matrimonial assets,
the Courts should be able to consider other evidence in relation to the pension
rights of the parties to the marriage, in addition to the CETV of those rights.”
The late Perry Clark, a senior civil servant in the Justice Department of the
Scottish Executive, in a fax of October 1999, confirmed the Executive’s
‘complete agreement’ with the above.
In England, the Lord Chancellor, coincident with the implementation of the
English Divorce etc (Pensions) Regulations 1996 (S.I. 1996 No 1676), gave
guidance to the Courts as follows:
“The Regulations will not prevent the parties providing further information as
to the future expectation of the pension, and will not prevent the Court from
taking account of that information in circumstances where it deems the CETV
method of valuation provides an inappropriate or inadequate valuation.”
So, the English judiciary have the discretion to consider other evidence where
it deems the CETV to be inappropriate.
Following the unfortunate judgement in Logan v Logan (see below) Perry
Clark wrote in April 2002:
“What we would want is for the Scottish courts to take the CETV, but then be
able to consider factors leading to unfairness in specific cases – uniform
service benefits, health, underfunded schemes, discretionary benefits.”
He also confirmed that since there is no comparable mechanism in Scotland,
like the Lord Chancellor’s Office in England, to give guidance to Courts, the
Executive’s view was ‘that any change would have to be by primary
legislation”.
We should emphasise that we are not advocating that the CETV should not
be used for the purpose of valuing pension rights on divorce for matrimonial
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purposes. Although most pension professionals would recognise that the
CETV will always be an imperfect measure for this purpose, it does have the
merit of offering a low cost and generally unambiguous method of valuing
pension rights.
However, clearly, it has long been recognised by the legislators that accepting
the CETV, unquestioningly, as a means of valuing pension rights for divorce
purposes, is a flawed approach, if fairness is to be achieved consistently. The
remedy, that has been consistently accepted, is to give Courts the discretion
to consider other evidence, where it is clear that the CETV significantly
understates the true value of the pension rights.
An Example: The Logan Judgement
It is worth examining the circumstances surrounding the case of Logan v
Logan that illustrate the shortcomings of the current law, as well as showing
the limitations of the Section 14 of the Family Law Bill.
This Logan case was heard by Sheriff Bickett in Hamilton Sheriff Court in
September 2001 with the judgement being delivered in October 2001.
The basic facts regarding the pension rights were these. Sergeant Logan was
in the armed forces and was due to retire, as is the standard practice in the
army, on his 40th birthday in November 2001, which is what he duly did. A
value was obtained, from the scheme, of the pension rights on the date of
separation, in September 1999, of just under £45,000. This value was based
on the unlikely presumption that Sergeant Logan would have left the Armed
Forces Pension Scheme (AFPS) at the date of separation. Had he done so,
his pension rights would have been payable from age 60 in terms of the rules
of the Scheme.
An independent valuation of his pension rights showed that the true value of
his pension rights, on the realistic assumption that his pension rights would be
payable from age 40, was just under £112,000.
All the relevant arguments were heard by Sheriff Bickett, and were properly
led. However, in his judgement, he concluded that the current law provided no
basis either to accept the realistic valuation as the value to be used in the
matrimonial assets, or, indeed, to accept that valuation as evidence of a
‘special circumstance’ to allow an unequal share of the assets. We believe
that other cases have been heard with similar outcomes, and this is the
current interpretation of the law.
As will be evident, the result meant a most unfair (in the non-legal sense)
outcome for Mrs Logan. And this case prompted David Nicholls, the editor of
the Family Law Bulletin, in his commentary on the case (and other similar
cases), to observe that ‘the injustice of these decisions is all to obvious’ and
that ‘it is beginning to look as if this issue can be addressed only by a change
in the Regulations’, since it had become clear, that the current law would not
address the situation.
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Turning to Section 14, it is very relevant to note that the proposed wording
would not have resolved the issue in the Logan case, since at the date of
Proof, a CETV provided by the AFPS, on the presumption he would have left
the scheme at that date, would again have been based on an assumed
retirement age of 60; in other words, all the pension payments Sergeant
Logan was virtually certain to receive between age 40 and age 60 would
again have been ignored in calculating the CETV.
Summary and Proposals
We believe that Section 14 as currently drafted will not address sufficiently the
issues of unfairness that currently exist in the treatment of pension rights on
divorce. Because of the nature of the pension arrangements involved this will
impact far more on women than men.
While Section 14 does introduce a measure of discretion to the Courts in
considering other evidence, it limits that evidence both in form and timescale.
As a result, it is likely that, in some cases, the choice of the Court date will be
critical, and be a point of dispute in itself, if a significant increase in the CETV
is expected in the foreseeable future; clearly this would be undesirable.
Legislators who have considered the specific issues in depth, have accepted
that the CETV can be a particularly unsatisfactory measure of the value of
pension rights in some situations, and have concluded that the Courts should
have discretion to consider other evidence. However they have not suggested
that evidence should be limited by statute.
We believe that if the discretion offered to the Courts is circumscribed by
statute, it will be impractical, if not impossible, to deal with all the possible
situations that are known now, or could arise in future. Changes in practice
and law in pensions are occurring at a rapid pace, and we have no doubt this
will continue to be the case into the future; only legislation giving unfettered
discretion to the Courts is likely to continue to allow them to deal satisfactorily
with changing circumstances.
English Courts have already been given wider discretion to consider other
evidence, in the context of pension rights, than Scottish Courts would have
under the proposals of the Bill. It would be a pity if Scottish wives, since it is
women who are currently most affected, should be treated less favourably
than their English sisters, for the foreseeable future.
We would propose that the Bill should be amended to give the Courts
discretion to consider the evidence as presented, and to allow them, through
the mechanism of case law, to determine what the practice should be from
time to time.
John Buchanan FFA
Member, Collins Actuaries (Scotland) LLP
Edinburgh, 21 March 2005


435

FL 3
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Elaine E. Sutherland, University of Glasgow
General comments:
The fact that the Family Law (Scotland) Bill has been brought forward is to be
welcomed and, indeed, it is long overdue. Many provisions in the Bill are
excellent and I will make only passing reference to these provisions since the
arguments surrounding them will, by now, be thoroughly familiar to the
Committee. My comments will concentrate on areas where I believe
improvements could be made and on matters that I believe might usefully be
included in the Bill. I would be happy to give evidence to the Committee, in
person, were such a contribution to be viewed as helpful and, in this context,
the Committee might like to note that I will be leaving the country on 17 June
for a six-month stay in the US.
1.
Provisions supported
I support the provisions dealing with the proposed changes to marriage law;
(sections 1-3); matrimonial homes (sections 4-7) and matrimonial interdicts
(sections 8 and 9); divorce law (sections 10-15); in respect of domicile of
children (section 16); to extend automatic parental responsibilities and
parental rights to non-marital fathers (section 17); to give new rights to nonmarital cohabitants (sections 18-24); to apply the 1981 Act to same-sex
partners (section 26); in respect of jurisdiction (section 27) and private
international law (section 28-30); and to abolish declarators of freedom and
putting to silence (section 31).
2.
Defective consent to enter a relationship
That each party should consent freely and with full understanding of what he
or she is embarking upon is essential to the whole notion of marriage and civil
partnership as consensual relationships. In this respect, the Civil Partnership
Act 2004 was ahead of the game since, of necessity, it addressed the issues
of incapacity to understand the nature of civil partnership or of giving valid
consent to enter a civil partnership 1. However, being ahead of the game can
have its downside. The Family Law (Scotland) Bill addresses duress, error
and the tacit withholding of consent (section 2): all matters which are crucial to
the validity of any apparent consent. The Civil Partnership Act 2004 says
nothing about duress, error and the tacit withholding of consent and there is
no reason why these issues are not every bit as significant, in the context of
civil partnership, as they are in the context of marriage. Thus, it is
recommended that a suitable further amendment be inserted in Schedule 1 to
the Family Law (Scotland) Bill to provide parallel provisions in the Civil
Partnership Act.
3.
1
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Forbidden degrees and adoptive relationships:

Civil Partnership Act 2004, s.86(1)(e).

FL 3
In the Civil Partnership Act, the forbidden degrees of relationship, which
preclude parties from entering a civil partnership, seek to replicate those for
marriage. There is good reason for this since the policy considerations are
somewhat similar. In the Marriage (Scotland) Act the prohibitions are
indicated in section 2 and set out in neat lists in Schedule 1. Section 3 of
Schedule 1 deals with adoptive relationships. The Civil Partnership Act 2004
sought to replicate this approach in section 86(2)-(10)2. It does it well in
respect of relationships by consanguinity (blood) and affinity (marriage or civil
partnerships). However, when it comes to relationships through adoption, it
uses the somewhat cumbersome device of amending section 41(3) of the
Adoption (Scotland) Act 1978 3 and adoptive relationships do not appear in
Schedule 10. It is not clear why adoptive relationships were omitted from
Schedule 10 but the omission makes for an untidy statute and could be
corrected easily by amendment.
4.
Parental responsibilities and rights for step-parents
Significant number of children live in households with step-parents and, often,
these step-parents play and active role in the child’s life. Unless the stepparent adopts the child, he or she is given little recognition by the legal
system. While it is possible for a step-parent to gain some legal recognition by
applying to a court for parental responsibilities and rights 4, such applications
take time and cost money and the inadequacy of legal aid provision may be
an obstacle to many middle and lower income families. The Scottish
Executive explored the idea of step-parents being able to acquire parental
responsibilities and rights through simple agreement with the child’s parents 5.
Such agreements, modelled on those available to unmarried parents 6, would
be quicker and cheaper than applications to a court. However, I would urge
the Committee to resist any attempt to persuade it to introduce such
agreements for step-parents.
There are very real concerns about how such agreements might operate in
the context of step-families. First, the idea that parents can hand out parental
responsibilities to their partners and, indeed, to a series of partners, smacks
of the commodification of children. One can envisage the situation where a
parent’s desire to “prove” that the step-family is, indeed, a “proper family”,
might prompt the making of an agreement. Secondly, is the issue of the
child’s participation in the making of any such agreement. Many step-children
are old enough to have a view on the matter. While the making of an
2

Section 86(4)-(7) (dealing with restrictions on a civil partnership between a child-in-law and
a parent-in-law) will be deleted if the Family Law (Scotland) Bill passes in its present form.
3

2004 Act, s.86(10).

4

Children (Scotland) Act 1995 (c 36), s 11.

5

Parents and Children: A White Paper on Scottish Family Law (Scottish Executive, 2000),
paras 2.25-2.45 and proposal 2. Such agreements between parents and step-parents are
already available in England and Wales; Adoption and Children Act 2002 (c 38), s 112.
6

Children (Scotland) Act 1995 (c 36), s 4.
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agreement is almost certainly a “major decision”, which requires the child to
be given the opportunity to participate in the decision-making process 7, if
courts are not to be involved in sanctioning the agreement there is no way to
monitor whether the child has been consulted at all. A further issue of concern
is how such agreements could be terminated. The Executive envisaged court
involvement at this stage, opining that “A court should be able to deal with an
unopposed application with little delay” 8. If a court could deal with an
application to terminate an agreement so speedily, one wonders why it could
not deal with an application to give parental responsibilities and rights equally
quickly.
5.
Right of contact for grandparents
It can be anticipated that the Committee will hear from the highly-influential
“grandparents lobby”. Many grandparents play an important role in the lives of
their grandchildren and the very special relationship that many children have
with a grandparent is enormously enriching for the child (and the
grandparent). Some grandparents live in the same household as their
grandchildren and some are the primary care-givers of their grandchildren.
The Committee will doubtless hear evidence of perfectly decent grandparents
who had strong and established relationships with grandchildren terminated
by angry or spiteful parents, often in the wake of parental separation or
divorce. On the basis of this, you will be urged to give grandparents an
automatic right of contact with grandchildren. I would urge you, in the
strongest terms, to resist this plea.
While there is no doubting the sincerity of many of the grandparents from
whom you are likely to hear, they are presenting only a part of the picture.
Family relationships are complex and diverse. While many grandparents are a
positive force in the lives of their grandchildren, some are destructive,
interfering and, sometimes, hostile to the parent with whom the child is living.
The latter category can have a disruptive effect on the parent-child
relationship, to the detriment of the child. It is simply too dangerous and
simplistic to give all grandparents an automatic right to contact with
grandchildren. At present, grandparents can apply to the courts for contact
and, while this has cost and time implications, it does allow for each case to
be resolved individually, in the light of the particular facts and circumstances
of the case. Mediation provides another avenue through which such family
disputes can be resolved more appropriately and, it is submitted, it is these
routes that provide the better solution.
6.
Matter not included in the Bill that should be: Physical
punishment of (assaults on) children:
This would be an opportunity for Scotland to join the enlightened jurisdictions
of the world (of which there is an increasing number), by banning all physical
punishment of children. I realise that the Scottish Parliament addressed this
issue recently and amended the law but, in my view, the reform did not go far
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enough. Now is the chance to complete the job. I will not rehearse the
arguments for the position I take since these are doubtless well-know to the
Committee members9. I realise that this suggestion is unlikely to be taken up,
but it would have been remiss of me not to mention it.
Elaine E. Sutherland
Reader in Private Law
University of Glasgow
Professor of Law
Lewis and Clark Law School
Portland, Oregon
6 April 2005

9

For a very recent endorsement of the view that physical punishment of children can have
adverse effects, see the decision of the House of Lords in R v Secretary of State for
Education and Employment, ex parte Williamson and Others [2005] UKHL 15.
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mowat Hall Dick Solicitors
Thank you for your letter of 10th February 2005. We appreciate the
opportunity to comment on the Bill. Our family team has five partners
accredited by the Law Society of Scotland as specialists and a total of ten fee
earners. The following response is a result of discussions within the team and
reflects a consensus reached among us.
Proposed Changes to Divorce Law (Sections 10-15)
We welcome the provisions set out in Sections 10, 11, 12, 13 and 15 of the
Bill.
We have grave concerns regarding Section 14 of the Bill: "Financial Provision:
Valuation Of Matrimonial Property"
We have read carefully the explanatory notes accompanying the Bill. We
consider it to be crucial that there is clarity as to the policy intention of this
provision. The explanatory notes refer to "the general presumption towards
the relevant date as being the point at which such assets should be divided".
Section 10 (2) of the 1985 Act provides that the net value of the matrimonial
property shall be the value of the property at the relevant date........ this
provision has led to clarity and certainty in identifying the matrimonial
property, which is the first stage taken by the legal profession and courts in
advising clients as to financial provision on divorce. We do not consider that it
is appropriate for this to be undermined. We are unclear from the explanatory
notes as to whether the policy intention behind the new Section 2 (a), is to
allow for an increase in value in jointly held assets to be taken account of in
making orders for financial provision or whether the policy intention is that
either increases or decreases in any assets held by the parties either jointly or
separately should be taken into account.
We recognise the benefit of considering an appropriate legal provision to
address the situation where a jointly held asset, in particular the matrimonial
home, increases in value between the relevant date and the date of proof.
This issue has been the subject of much recent case law. In our view, it
would be more appropriate to consider an additional paragraph in Section 10
(6) of the 1985 Act, which provides for "special circumstances". This would
be as paragraph (f) of sub section (6) and could provide that any substantial
increase or decrease in the value of a jointly held asset would be a factor,
which could be regarded as a "special circumstance".
The benefit of drafting the legislation in these terms would be to preserve the
sanctity of the relevant date in identifying the matrimonial property with the
benefits of clarity and certainty this provides while allowing "special
circumstance" to be argued along with any other provisions in terms of
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Sections 9 and 10 of the 1985 Act, in considering the appropriateness of any
orders to be made. The existence of a "special circumstance" does not in
itself result in a departure from equal sharing. It is simply one of the factors a
court will take into account when balancing all the circumstances of the case
when making an award of financial provision on divorce.
We have been provided with a copy of the comments by Professor Eric Clive.
With some trepidation, we feel unenthusiastic about his proposal. We
consider that tackling this problem by means of an amendment to Section 8
results in an approach which is too directive and does not allow sufficient
discretion. Conversely, we considered the option of an amendment to Section
9 (1) (b) of the Act which would effectively provide that any increase or
decrease in the value of the property could be regarded as an economic
advantage/disadvantage. Having discussed this carefully we feel that this
approach would prove very challenging for the drafter and is likely to produce
too complex a result. On balance we consider that this issue is most
appropriately dealt with as a "special circumstance" under Section 10 (6) of
the Act and that this route will allow relevant information to be more easily
factored into both negotiations and litigation.
We also considered carefully whether it was appropriate to make provision in
Section 10, for increases or decreases in the value of assets held by the
parties individually between the relevant date and the date of divorce e.g., a
decrease in the value of a pension or increase in the value of a property held
solely by one of the parties. The provisions of Section 8 (2)(b) provide the
order for financial provision made by the court must be "reasonable having
regard to the resources of the parties" while a divergence of views were
expressed, we consider that, on balance, there is sufficient existing legislative
provision to allow these matters to be drawn to the court's attention and
indeed, are routinely addressed by the court as the legislative provisions
currently stand.
We do not consider it to be an attractive policy objective to encourage parties
and their advisers to obtain a complete set of valuations of all assets held by
both parties, or either of them, at both the relevant date and the date of proof.
This will simply lead to further expense, more difficulty in advising clients as to
an appropriate outcome and less likelihood of extra judicial settlement at an
early stage.
Unmarried Fathers: Rights in Relation to Children (Section 17)
We agree with the bill's proposals and no changes to suggest.
Proposed New Rights for Cohabitants (Sections 18 – 23)
This section of the Bill has led to a fairly lively debate within our family team.
Given that wide consultation has taken place to date, we consider it to be
unlikely that there would be a policy u-turn on the principle of providing for
financial provision for cohabitants. We therefore restrict our comments to the
detail of the legislation.
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Turning firstly to the definition of a "cohabitant" set out in Section 18 (4) of the
Bill, it may be appropriate to consider a minimum length of cohabitation be
required in order to meet the necessary criteria e.g., three years. It is helpful
to identify relevant factors as to whether one cohabitant is financially
dependant on the other and whether the cohabitants have a child of whom
they are the parents. It is also helpful to link the definition to "the relationship
between husband and wife", (albeit that this also includes same sex couples).
It is important to ensure that friends, distant family members or flatmates, do
not fall within the definition of these provisions. It is also dangerous to link the
definition to couples who have a sexual relationship, as this also does not
provide a satisfactory basis for defining cohabitation.
The rebutable presumption contained in Section 19 is welcome.
Section 20: Rights in certain money and property lacks clarity. If money is
held in any joint account, joint policy or asset of similar nature by a couple,
this would fall to be divided between them on separation. Section 19 already
deals with the situation with the acquisition of household goods. We assume,
in the circumstances, that Section 20 is intended to cover such as savings,
policies and the like. We do not consider it is appropriate that there should be
a presumption of such assets being held jointly by the parties when they have
been acquired or built up in the sole name of one of them.
Section 2: Financial provision where cohabitation ends otherwise than by
death. It would be fair to say that a majority of our family team oppose this in
principle. However, if it is inevitable that the Bill is to provide for financial
provision in these circumstances we have the following observations to make.
x

It is important that any financial provision between cohabitants is see as
an entirely different matter than financial provision for the children of the
relationship. The wording of sub section 2(b) lacks clarity in this regard.

x

Orders for financial provision for cohabitants should be either by way of
capital sum or by way of aliment/periodical allowance as in some
circumstances there may be insufficient capital resources to enable a
"clean break".

x

We consider that it is appropriate that a court is given the ability to apply
the provision of principles equivalent to Section 9(1)(b), (c) and (d) of the
1985 Act. Sub section (d) is particularly apposite as the cases which have
led to this policy initiative are often those where cohabitation is for a lengthy
period and the female partner is substantially financially dependant on her
male cohabitant. The factors to be taken into account, set out in Section 11
of the 1985 Act, also provide useful helpful additional information.

The difficulty with this policy initiative and the reason why a number of
members of our team are opposed to it in principle is that we consider it to be
important that couples who have chosen to enter into a marriage are in a
different financial and legal position than those who have chosen not to do so.
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We do not consider it to be appropriate that courts make similar awards to
cohabiting couples as those who are married. The wording of Section 21,
does infer some form of lesser financial provision for cohabitants. We do not
consider that the existing wording of this section adequately gets this across.
Proposed Changes in Respect of Occupancy Rights and Protection from
Violence (Sections 24 and 26)
We are largely happy with the Bill's proposals. The only point we would raise
is in relation to Section 18 (A) (2)(b)(iv), an interdict prohibiting the Defender
from entering or remaining in any school attended by a child in the permanent
or temporary care of the Pursuer will be appropriate in only limited cases. In
any case, where the Defender has parental rights and responsibilities this
would not be an appropriate to grant. Cross referencing this with the 1981 Act
we note that the court may grant such an order rather than shall, however,
have residual concerns that these orders should not be granted on a blanket
basis in cases of domestic abuse.
Other Provisions in the Bill
We have no comment to make on the provisions incorporated in the Bill other
than our surprise that the declarators of marriage by cohabitation with habit
and repute have not been abolished in this legislation.
Rights in Relation to Children for Step Parents and Grandparents
We agree with the Executive's approach and do not think it is appropriate that
the bill contains provisions in respect of these groups.
We are content that the Executive has carried out worthwhile consultation in
respect the provisions of this bill.
Jacqueline Longmuir
Mowat Hall Dick Solicitors
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Balfour Masson Solicitors
In response to the request of the Justice 1 Committee for views on the Family
Law (Scotland) Bill, here are the views of the Family Law Team of Messrs
Balfour and Manson, Solicitors, Edinburgh. We are a six strong solicitor team
within the firm dealing exclusively with family law related matters. We
welcome the opportunity to comment on this important and significant Bill
before the Scottish Parliament.
We appreciate that the Committee is seeking views on specific sections of the
Bill. We have however taken this as an opportunity to comment more fully on
the terms and implications of the Bill in addition to responding to the specific
questions of the Committee. The Bill envisages certain fundamental change to
the impact of family law on the day to day lives of individuals and to the
practice of family law as solicitors.
Following the sections of the Bill, our response is as follows:
Section 1 – Marriage to Parent of Former Spouse – Removal of Special
Requirements
We have no comment to make in respect of this proposed change.
Section 2 – Void Marriages
We question here the reason why if a marriage is ever to be considered void
that such a marriage has to have been solemnised in Scotland. If a party to
the marriage has given consent but did so only due to duress or error or had
failed to understand the nature of the ceremony or the consenting to a
marriage, then where that marriage took place should have no bearing.
Section 3 – Extension of Jurisdiction of Sheriff
We see no reason why the jurisdiction of the Sheriff cannot be extended to
deal with actions of declarator of marriage by cohabitation with habit and
repute and actions of declarator of nullity of marriage. There is no good
reason why however that the Court of Session retains jurisdiction where an
action is raised after both parties are dead. The jurisdiction of the Sheriff
Court should be extended to all actions of this class.
In respect of actions of declarator of marriage by cohabitation with habit and
repute, we question the need for their continuing existence as a valid form of
irregular marriage. The Bill envisages providing extensive rights for
cohabitants and goes so far as to state that the meaning of the word
“cohabitant” is a person is (or was) living with another person as if they were
husband and wife or if the couple are or were of the same sex, the
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relationship has the characteristics of the relationship between husband and
wife. Actions of declarator of marriage by cohabitation with habit and repute
can be notoriously difficult to prove. The minutiae of the day to day life of a
couple have real significance and proving repute can be difficult in a social
climate where cohabitation is socially acceptable. Litigating such actions is
expensive where there is risk of failure to prove that there was a marriage and
not simply a cohabitation. The introduction of financial and succession rights
for cohabitants will in our view render the only remaining form of irregular
marriage in Scotland unused. This is an opportunity for it to be abolished.
Section 4 – Occupancy Rights: Duration
Establishing a fixed period in which a non-entitled spouse may have the right
to occupy the matrimonial home, where there has been no such occupancy, is
in our view appropriate. It provides certainty for the parties involved and clarity
of the law.
Section 5 – Occupancy Rights: Dealings with Third Parties
We have no comment to make in respect of this section.
Section 6 – Occupancy Rights: Proposed Dealings with Third Parties
We have no comment to make in respect of this section.
Section 7 – Amendment of Definition of “matrimonial home”
In respect of the proposed s22(2), we are concerned that this amendment is
far too wide. There may be many circumstances in which spouses transfer
tenancy from one to the other and it may not be the case that they no longer
intend the property to be considered the “matrimonial home” It is necessary to
consider the parties intentions here and accordingly if it is the parties intention
that the property should no longer be considered as the “matrimonial home”
then reference to that intention should be made in the proposed amendment.
There is a risk that in determining that a transfer of tenancy means that the
property is no longer the “matrimonial home” that this could deprive a spouse
of seeking certain protective orders such as an exclusion order under the
Matrimonial Homes (Family Protection) (Scotland) Act 1981 should such a
need arise. Such an arbitrary amendment could have serious consequences
for a spouse in such circumstances.
Section 8 - Matrimonial Interdicts
Widening the definition of section 14 (2) (b) of the 1981 Act is welcomed as it
provides greater clarity of what area a matrimonial interdict will cover and will
be more easily understood, it is hoped, by both the applicant spouse seeking
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interdict and the spouse subject to the interdict. However, we question the
provision in subsection (2) (b) (iv) “any school attended by a child in the
permanent or temporary care of the applicant spouse”. The use of the words
“permanent or temporary” appears to us to be unnecessary and almost
certainly subject to interpretation. In an area of law that demands greater
clarity, this reference will create unnecessary problems. It is noted that the
mirror provision in the Civil Partnership Act 2004 refers simply to “any school
attended by the child of the family or a child in the care of the applicant civil
partner”. There is no reason why a similarly worded provision cannot be made
in this Bill in so far as it relates to the applicant spouse. We would urge this
change.
Section 9 - Powers of Arrest
We support the change to the 1981 Act whereby a power of arrest had to
terminate upon the termination of the marriage. Not only is this in keeping with
the Protection From Abuse (Scotland) Act 2001, it is also an
acknowledgement that an individual in need of such protective orders may still
need them even after the end of the marriage.
We note however that the Bill provides for an arbitrary 3 year period for the
duration of such an order. This is not in keeping with the 2001 Act which in
fact provides that the Court may make such an order for up to a 3 year period.
It is still necessary to justify why the order should be of such duration and this
in our view is appropriate. There may be no justification to subject an
individual to power of arrest for a 3 year period. There are implications for that
person’s liberty and all attendant human rights issues which arise there from.
The Bill therefore should follow the provision that is in section 1(3).
Protection from Violence
In responding to this consultation, it is apparent that what the Scottish
Parliament has now is an opportunity to affect a most welcome and
constructive change to the operation of the civil law and domestic abuse. At
present we have three different statutes, which as practitioners; we have to
give thought to using that may be best suited to the circumstances of the
case. These are the Matrimonial Homes (Family Protection) (Scotland) Act
1981, the Protection from Harassment Act 1997 and the Protection From
Abuse (Scotland) Act 2001. Consider this example; a spouse would be best
served by seeking an exclusion order. Under the present law, we have to use
the 1981 Act to obtain such an order and the matrimonial interdict that is
automatically attached thereto would exist until it is recalled or until
termination of the marriage. Under the current proposals we would still have
to use the 1981 Act but the matrimonial interdict, if granted, as it is would no
longer be automatic, would apply, if ordered, for a period of three years. This
is greater than the current provision in the 2001 Act which in section 1 (3)
obliges the court to specify a date for the expiry of the power of arrest which
must be a date not later than three years after the date of the attachment of
the power of arrest. This leaves it to the court’s discretion as to the duration of
that power of arrest within that time frame. This is simply an example of the
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need for a more considered approach to be taken to the drafting of provisions
relating to interdicts and powers of arrest. The simplest and clearest way
would be for one all encompassing statute or to ensure parity between the
relevant provisions in the 1981 Act and the 2001 Act.
Section 10 - Divorce: Reduction in Separation Periods
2 years to 1 year
We are of the view that where a couple are agreed that their marriage has
irretrievably broken down and they wish to be divorced then there should be
no need to wait until the expiry of two years before they are in a position to
divorce. This reduces the possibility of conflict arising between parties and
also should place less reliance upon the use of unreasonable behaviour and
adultery to establish the irretrievable breakdown of marriage.
5 years to 2 years
We believe that there should be no change to this period of separation. There
is a risk here that this does give the impression of “divorce being too easy”
and it can in certain cases lead to financial hardship for the spouse against
whom the action is raised.
Unless a spouse has cause to use unreasonable behaviour or adultery as a
basis for raising an action of divorce if they consider the marriage to have
irretrievably broken down, then it has to be questioned on what basis do they
believe the marriage to have come to an end? If it is a case of no longer
wishing to be with a person with whom they had undertaken to be with until
death do them part, why should it be made so much easier to bring the
marriage to an end? A 2 year wait is of little consequence where a 5 year wait
is perhaps more reflective of the seriousness of the commitment that they had
in fact made to their spouse.
It is a particular concern of ours that where there has been a marriage of long
duration that to reduce this period from 5 to 2 years could have the effect of
not just emotional devastation but also serious financial implications for that
spouse. A two year period to re-adjust to lifestyle and financial changes is
simply insufficient in such cases, where, for example, a wife has never worked
since she married as she raised the children and the husband was seen as
the breadwinner. This may be uncommon for younger couples today but for
older generations not so. It will be necessary in our view, if such a reduction is
allowed, to consider having to defend such actions and seek a variety of
financial orders, such as periodical allowance in terms of the existing 1985 Act
or place greater reliance on s9 (1) (d) and (e) of the 1985 Act in order to
protect that spouse. There may therefore be a greater number of litigated
actions which means greater expense both to the Legal Aid Fund and to
private paying parties. It goes without saying that there will be greater
acrimony between parties.
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Section 11 - Irretrievable Breakdown of Marriage: Desertion No Longer
To Be Ground
We have no comment to make in respect of this section.
Section 12 - Non – cohabitation without Consent: Removal of Bar to
Divorce
The existence of section 1(5) of the 1976 Act sits uncomfortably in our view
with the “clean break” philosophy of our system. To counter any grave
financial hardship, a court can consider making an order for payment of
periodical allowance or place reliance on s 9(1) (e) of the 1985 Act. There
appears therefore to be no need for the current provision in section 1 (5) of
the 1976 Act.
Section 13 - Collusion No Longer To Be Bar To Divorce
We have no comment to make in respect of this section.
Section 14 - Financial Provision: Valuation of Matrimonial Property
We are concerned at the inclusion of a subsection 2A in section 10 of the
1985 Act in the terms as it currently stands. It is unnecessarily wide and is it
appropriate that it be inserted in section 10?
It is necessary to consider the background to this proposal. The case of
WALLIS v WALLIS 1993 SLT saw the House of Lords confirm that the value
to be attributed to net matrimonial property was that as at the relevant date.
This case did specifically relate to the appropriate valuation to be given to the
matrimonial home which the husband wished to have transferred to him. We
believe that it is purely in relation to that asset where there is a question of a
property transfer occurring that there is any need to consider the possibility of
any other valuation being applied in preference to that as at the relevant date
of separation. The driving factor in anticipating any need for change at all here
has been market forces. At the time of the 1985 Act’s inception and at the
time of the WALLIS case, the explosion in the property market could not have
been foreseen. In our view it is only in respect of this type of asset that the
provision can have any application. To this end we believe that a provision be
included under section 8 of the 1985 Act rather than any amendment be made
to section 10.
Although it is important that the legislation can be used flexibly to account for
economic change, it is vital that the law provides certainty and consistency
and in respect of all other assets the relevant date be adhered to unless there
are exceptional circumstances justifying the court to consider otherwise or
where the parties are in agreement that a different date be used.
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Section 15 - Financial Provision : Incidental Orders
As the Sheriff Clerk is currently in a position to execute deeds in respect of
heritable property, it makes clear sense that he or she can do likewise in
respect of moveable property. We accordingly support such an insertion to
section 14 of the 1985 Act. The provision should however also apply to the
Deputy Clerk of Session in respect of any action that has been raised in the
Court of Session.
Section 16 - Domicile of Persons Under 16
It is understood that this provision is to extinguish any distinction left in law
between legitimate and illegitimate children in so far as the question of
domicile is concerned. The section appears unnecessarily complex and
drafted in such a way that the “presumptions” are more akin to statements of
fact determining which category a person may fall under. It would be clearer, if
that is the intention, to simply say so.
Section 17 - Parental Responsibilities and Parental Rights of Unmarried
Fathers
We are disappointed at the proposal that where an unmarried father jointly
registers the birth of a child with the mother then that will provide that father
with automatic parental responsibilities and parental rights. If a child centred
approach is taken to the practice and policy of family law and one of the
stated core principles guiding these reforms is safeguarding the best interests
of children, then surely providing automatic parental responsibilities and
parental rights to unmarried fathers as a rule, is achieving this? A child has
the right to know and have a relationship with both parents. Enabling a mother
to determine the quality of that relationship by means of a registration process
is insulting to the father and the child. We believe that it is only a minority of
cases where it may be inappropriate for an unmarried father to have parental
responsibilities and parental rights. In the unlikely event of a father seeking to
enforce his rights in such a situation, for example, where a child has been
conceived following a mother having been raped, the court would be able to
exercise its discretion in the matter. If one of the other core principles guiding
these reforms is to update the law and reflect the reality of family life in
Scotland today then the unmarried father, whether in an on going relationship
with the mother or not, is part of that reality and should not be treated any
differently from the mother.
Cohabitation: New Rights
Whilst we recognise that it is appropriate that there should be certain
protective financial measures for cohabitants such as provision on intestacy
which may bring about serious financial hardship for the surviving partner, we
are concerned that the proposals in sections 19-21 go much further than is
either appropriate or necessary. It has to be borne in mind that to cohabit is to
make a choice not to marry. By virtue of choosing not to marry, cohabitees
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accept either knowingly or unwittingly, that they do not benefit from the same
provisions that are available to married couples when their relationship breaks
down. If society is to preserve the status that it attributes to the institution of
marriage then should new rights, framed in terms virtually analogous to the
1985 Act, be attributed to cohabiting couples at all? We believe that this sits
most uncomfortably with the individual’s right to choose to cohabit rather than
to marry.
Section 18 - Meaning of “cohabitant” in sections 19-22
We note that in determining cohabitation, one of the facts to be taken into
consideration is whether the cohabitants have a child of whom they are the
parents. The implication here is that the child is the biological child of the
parties. We believe that this provision should be extended to those children
who may be a child of one or other of the parties but is brought up by the
other as though he or she were the parent of that child and is considered a
child of the relationship.
Section 19 - Rights in Certain Household Goods
This proposed section makes no reference to goods which may have been
purchased in contemplation of or during the period of cohabitation. This is not
to be unexpected as couples do plan to set up home together in much the
same way as they do when they marry or make purchases during the
marriage. There seems to be no reason why such references cannot be
included here either if rights are to be made available to cohabitees.
Section 20 - Rights in Certain Money and Property
If these rights are to be made available to cohabitees, we have no comment
to make in relation to this section.
Section 21 - Financial Provision Where Cohabitation Ends Otherwise
Than By Death
If such rights are to be made available to cohabitants then whilst we have no
difficulty with the provision for payment of a capital sum, we do not accept that
it is appropriate that there be provision available for an amount to be ordered
in respect of any economic burden of caring for a child of the cohabitants after
the end of the cohabitation. There appears to us to be no justification for this
additional provision as factors to be accounted for are found in the proposed
section 21 (3) where economic advantage to one party and economic
disadvantage to the other or any child of the cohabitants is considered.
Further, restricting this provision to any child of the cohabitants is unjustified.
As above, a child of this family unit may not be a genetic child of both parents
but is being brought up as such. There is no good reason why any distinction
should be drawn and it fails to acknowledge that some cohabiting couples
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may both bring children from differing relationships with them to their current
one.
Section 22 - Application to Court by Survivor for Provision on Intestacy
We have no comment to make in respect of this section.
Section 23 - Administration of Justice Act 1982 : Extension of Definition
of “Relative”
We have no comment to make in respect of this section.
Section 24 - Domestic Interdicts
We welcome the extension of provisions to cohabitants and same sex couples
but as indicated earlier, it would be our wish to see one statute dealing with
law on domestic abuse that is applicable to all irrespective of gender or
marital status.
Section 25 - Amendments of Civil Partnership Act 2004
We have no comment to make in respect of this section.
Section 26 - Application of 1981 Act to Cohabiting Couples of Same Sex
Again, we welcome the extension of provisions to same sex couples but as
indicated earlier, it would be our wish to see one statute dealing with law on
domestic abuse that is applicable to all irrespective of gender or marital
status.
Section 27 - Jurisdiction: Actions for Declarator of Recognition of
Certain Foreign Decrees
We have no comment to make in respect of this section.
Section 28 - Validity of Marriages
We have no comment to make in respect of this section.
Section 29 - Matrimonial Property
We have no comment to make in respect of this section.
Section 30 – Aliment
We have no comment to make in respect of this section.
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Section 31 - Action for Declarator and Putting to Silence to Cease To Be
Competent
We have no comment to make in respect of this section.
Rights In Relation To Children for Step-Parents and Grandparents
We do not consider it to be necessary to extend rights in relation to children
for step-parents and grandparents. This is a matter that should be left to the
discretion of the court whereby the court will consider based on the what is in
the best interests of the child, whether or not it is in fact better for an order to
be made than no order be made at all.
Angela Alexander
Partner,
Messrs Balfour and Manson
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ledingham Chalmers Solicitors
Proposed changes to divorce law (sections 10-15):
S10: Divorce: reduction in separation periodsThe 2 year period where both parties consent being reduced to 1 year is seen
as a reasonable change. It was felt that 2 years was too long, leading to an
excessive reliance on the behaviour ground. The reduction provides for a
cleaner break allowing parties to move on sooner. Any less than a year would
alter peoples’ perception of marriage as a long term commitment.
With regards to the 5 year period being reduced to 2 years, this reduction
caused more of a debate. It was felt that whilst 5 years was too long, this was
quite a dramatic reduction (and 3 years might have been better). There is the
danger that the reduction is sending a message to society that marriage as a
commitment is something that can easily and quickly be disposed of. It does
however, again effect a clean break sooner, and minimises aggression in the
interests of the parties and their children. There is still time for exploring the
possibility of reconciliation, and to settle future arrangements, and there
should be a lessening of the financial burden on couples.
S11: Irretrievable breakdown of marriage: desertion no longer to be a groundThis is no longer necessary as a ground for divorce since the separation
period without consent has been reduced to 2 years. This was also a fairly
uncommon ground for divorce, which was difficult legally.
S12: Non-cohabitation without consent: removal of bar to divorceWe did not agree with this provision, as it is open for abuse. There is no fall
back for innocent defenders, and at least grave financial hardship was a good
‘back-stop’ which gave the court discretion in exceptional cases.
S13- Collusion no longer to be bar to divorceThe removal of this provision makes sense given that it appears to be an
empty concept, and there is now a 1-year consent option. It will still be the
case anyway that the court will not grant decree of divorce if satisfied that the
pursuer has put forward a false case or the defender has withheld a good
defence.
S14: Financial provision: valuation of matrimonial propertyThe clause appears reasonable as it gives a series of options. It is not
ambiguous and gives the court a fairly wide discretion. The purpose behind it
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would seem to remove the Wallis effect, but while some practitioners feel it is
too wide, it appears flexible and clear enough for this not to be the case.
Further it does cover for future eventualities as well.
S15: Financial Provision: incidental ordersThis provision makes sense as it reduces an anomaly in the law.
Unmarried fathers: rights in relation to children
S17: Parental responsibilities and parental rights of unmarried fathersThis is a good provision which strikes the right balance. It introduces a simpler
procedure which provides that evidence of a commitment to joint parenting of
the child is required. It can contribute to stability for the child, and helps
promote involvement of the father in the upbringing of the child. It does
however ensure that the mother retains control (thereby ensuring that women
and children are protected from abusive fathers holding rights) as she must be
personally and actively involved in joint registration.
Proposed new rights for cohabitants
S18-22: Cohabitation:new rightsThese provisions go some way to addressing cohabitants’ rights and
responsibilities. It is attempting to enable certain legal difficulties faced by
cohabiting couples to be overcome, and remedying certain anomalies. We
thought that the provisions were in the interests of fairness, and in the more
complex areas, such as the discretionary provisions on death, the rights are
not automatic, but require a judgement from the court. The provisions do not
appear to be undermining marriage, or the freedom of those who have
deliberately opted out of marriage. The rights still distinguish married couples
in that there is no obligation for financial support owed by the parties.
It was raised that the definition of cohabitation perhaps required clarificationdoes the law require that cohabitants be free to marry-that they are not
married to someone else?
S18A-Domestic InterdictsThese provisions are welcome- they recognise that it is someone’s need for
protection which determines matters and not whether they were married or
not. The protection given appears to be sufficient and extended to cover the
victim’s everyday life, whilst not intervening more than necessary.
Proposed changes in respect of occupancy rights and protection from
violence
S24-26 Cohabitation:domestic interdicts-
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It makes sense to introduce these provisions given that other provisions
relating to cohabitants have been introduced. It is recognising that protection
needs to be extended to vulnerable cohabitants as well.
Other provisions in the Bill
Rights in relation to children for step-parents and grandparentsWe felt that the introduction of provisions giving this group rights would be too
complex. By giving too many people rights would lead to confusion and
disputes, and this would not be in the child’s best interests. Further giving
rights would not necessary help matters as how would they be enforced and
disputes resolved? With regards to step-parents however, an agreement
might be a possibility where one birth parent is dead, and there is no risk of
the other parent being supplanted.
Heather Gaskin
Ledingham Chalmers
Solicitors
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Faculty of Advocates
Question 1. Proposed changes to divorce law (sections 10-15)
Two year and five year divorces: Sec 10:
The Faculty recognises that reduction of the periods of non-cohabitation
necessary before divorce proceedings can be raised on that basis is
essentially a social policy question. However, it does not agree with the
proposal that the five year period in section 1 of the Divorce (Scotland) Act
1976 should be reduced to two years. It is felt that to do so is one sided, and
is an encouragement to the abandonment of marriage and its obligations.
The Faculty considers that it appears that insufficient consideration has been
given to the deserted party’s position, and this may lead to adverse
consequences. There is a serious risk that it will encourage contentious
litigation as the party who has been left may fight to prolong the marriage and
obtain every advantage she (or he) can. In particular the loss of the right to
spousal aliment will be felt more keenly. It is the Faculty’s experience that
there is a psychological factor whereby by the end of five years in most cases
both parties are resigned to divorce, and have made new lives for themselves,
which is not the case at the end of two years.
Desertion: Sec 11:
Section 11 would only be appropriate if the five year period was reduced to
two years
Severe financial hardship: Sec 12:
The Faculty is also concerned about the effect of the proposed section,
particularly if the period of separation for divorce is cut to two years. There
are cases where severe financial hardship may be caused by divorce. For
instance, a comparatively young wife, say 45, may be married to a man who
retired at 55. His pension income is adequate to support the two households,
but the pension is the only real asset the parties have. An equal pension split
would result in the husband having only half the pension income and being
unable to support two households, and the wife being unable to draw her
pension for several years.
Collusion: Sec 13:
The Faculty is concerned as to the effect of section 13. It appears to
encourage parties to state to the court that they have been separated for less
time than is required, and to produce falsified evidence. It also flies in the face
of the requirements of section 8(3) of the Civil Evidence (Scotland) Act 1988
which, exceptionally in civil actions, requires in divorce (and certain other
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status actions) evidence which consists of or includes evidence other than
that of a party to the marriage. The Faculty has difficulty in understanding the
purpose of the proposed section.
Valuation of Matrimonial Property: Sec 14:
The Faculty feels that the proposed section 14 is unnecessary and is likely to
lead to a substantial amount of extra expense and disputed actions. The law
has developed in this area in recent case law (for instance, in the cases of
Coyle v Coyle 2004 FamLR 2 and W v W 2004 FamLR 55) in a way which the
Faculty feels can avoid the extra contentious litigation which the proposal
would lead to, and yet still reach a fair and justified result. The proposal is
too broad. As stated in the Faculty’s earlier comments dated 12th June 1999
in its response to the Consultation Paper “Improving Family Law”, it feels that
“extreme caution should be used in piecemeal amendment where the nub of
the issue is the focus on the ‘relevant date’ for valuation of the parties’
property”.
Question 2. Unmarried father: rights in relation to children (section 17)
The Faculty welcomes these proposals.
Question 3. Proposed new rights for cohabitants (sections 18-23)
The Faculty has considerable reservations in respect of these provisions.
They can be summarised as follows:
Jurisdiction: Sec 18(2) and (3)
x

Scotland: In the proposed subsections 18(2) and 18(3) the Faculty
considers that the words “in Scotland” should be added after the words
“another person”. This would be consistent with the law in relation to
marriage by cohabitation with habit and repute.

x

Brussells I and II: The Faculty would draw attention in this connection
to the problem of jurisdiction which may arise. As the law stands such
actions would not come within the terms of “Brussels II” jurisdiction,
which is confined to divorce, legal separation or marriage annulment,
and will depend on the residence of the defender only under the Civil
Jurisdiction and Judgements Act 1982 and “Brussels I”. It is possible
that, if the Faculty’s recommendations in regard to need in section 21
are accepted, the financial provision, although capital, would be
“maintenance” for the purposes of Article 5.2 of Brussels I.

Cohabitant: Sec 18(4)
x

The Faculty is concerned that subsection 18(4) confuses the definition
of “cohabitant” with the consequences of cohabitation.
It is the
Faculty’s view that the definition should be confined to the length and
nature of the cohabitation. If this view is not accepted, children who
have been treated as children of the parties should be included.
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Financial Provision: Sec 21
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x

Non-working spouse: Section 21 is modelled on section 9(1)(b) of
the 1985 Act. To date the Courts have in general been reluctant to
use that section to recognise the imbalance between the working and
non-working spouse (eg Coyle v Coyle at paragraphs 37 to 39).

x

Balancing: It does not provide the “balancing” requirement that Secs
9(1)(b) and 11(2) of the 1985 Act do.

x

Resources:
There is no requirement that it should be fair and
reasonable having regard to the resources of the parties.

x

Imbalance: As presently drafted there may be cases where a wealthy
party would have a claim against a former cohabitant of fairly modest
means.

x

Need: It does not answer the principal difficulty for disadvantaged
cohabitants, which is “need”. Accordingly it is recommended that the
subsection should state that the order must be fair and reasonable and
justified by the matters to be taken into account. It is suggested that
those matters could include the needs and resources of the claimant
however it is recognised that that may be seen to give a cohabitant
greater rights than a spouse.

x

:Periodic payments: It is not clear whether an order under section
21(2)(b) can be for periodic payments rather than a capital sum. If it is
intended to allow for periodic payments a mechanism should be
included to allow for variation on a change of circumstances. In any
event a mechanism should be provided to allow for instalments of
capital to be varied on a change of circumstances (see section 12(4) of
the 1985 Act).

x

Interim payments: The Faculty considers that subsection 21(2)(c) is
inappropriate in that it provides for interim payments of capital. Such
an order cannot be made in a divorce action and would give a
cohabitant an advantage over a married person.

x

One year timebar: The Faculty considers that the period of one year
in subsection 21(5) is too short, and that two years would be more
appropriate. Experience leads the Faculty to consider that difficulties
of obtaining evidence and legal aid may force actions to be raised
before the circumstances require it, and when negotiations may be
making progress.

x

Children: The Faculty considers that there is no good reason why the
definition in the proposed sec 21(6) should be confined to children
under sixteen. The purpose of the section the Faculty understands it
to compensate the parent who bears the burden of having the child or
children with them for that burden. That burden often continues for
many years while the children continue in education (although perhaps

FL 07
to a lesser degree), and may indeed continue for life with a disabled
child and in such cases may be an extremely heavy burden.
There
seems no reason why the other party should be entitled to ignore this
and leave the party with the child or children to cope with the effect on
his or her life as best they may. It is acknowledged, however, that the
similar principle in section 9(1)(c) of the Family Law (Scotland) Act
applies only where there are children under the age of 16.
x

Agreements: The Faculty consider that it should be made clear in
Section 21 whether it is still possible for the parties to sign an
agreement regulating their cohabitation, although it does not consider
that there should be a similar provision to that in sec 16 of the Family
Law (Scotland) Act 1985. With reference to the evidence given by
Carol Duncan on 16th March 2005 to the Justice 1 Committee (Hansard
Col. 1640-41), the Faculty considers it would be open to the parties to
contract out of the provisions of section 21 of the Bill. The Faculty is of
the view that such contracts are enforceable in relation the 1985 Act,
although in terms of section 16 the court may set aside or vary such an
agreement or any term if it was not fair and reasonable at the time it
was entered into.

Intestacy Sec 23
x

In sec 22 (3) the Faculty considers that the length of the cohabitation
and the needs of the surviving cohabitant should be taken into account

General
x

Retrospective effect: The Faculty questions whether it is right that
the provisions should have retrospective effect on parties who are
already cohabiting, and may have done so for many years. One
possible solution is that the court should be able to take into account
whether the cohabitation commenced before or after the coming into
force of the legislation.

Question 4. Proposed changes in respect of occupancy rights and
protection from violence (sections 24 and 26)
The Faculty is content with these sections and welcomes them
Question 5. Other provisions in the Bill
Void marriages: Sec 2: The Faculty would wish it to be clear whether the
proposed section 2 replaces the common law on void marriages and in future
will be the only grounds for reduction of a marriage. It is concerned that there
are, for instance, cases which do not amount to duress but to undue
influence. It is felt that the common law is rather more subtle than just the two
grounds suggested.
Timbar: Sec 4 In relation to the proposed section 4 the Faculty would draw
attention to the problem raised in Stevenson v Roy 2003 SC 544 when the
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court pointed out that an action to enforce occupancy rights may not have
dealt with within two years. It is suggested that the non entitled spouse should
not lose his rights so long as he has either occupied the matrimonial home or
raised proceedings seeking to enforce occupancy rights within two years.
Interim interdicts: Sec 9 The Faculty would draw attention in relation to the
proposed section 9 to the fact that most interdicts are interim interdicts, and
fall on the final decree being granted, or if the initial writ is not lodged, after a
year. It is unusual for a permanent interdict to be granted. Chief Constables
may have powers of arrest recorded on their books which are unsupported by
existing interdicts.
Question 6. Rights
grandparents

in

relation

to

children

for

step-parents

and

Grandparents: The Faculty agrees with the Executive’s approach in relation
to grandparents.
Step-parents: As far as step-parents are concerned the Faculty considers
that it should be possible for the parents to agree that a step-parents should
have parental rights, but only if the step-parent and both natural parents, or
the surviving natural parent and others having parental rights in respect of the
child sign such an agreement. Where a child has reached an age where he
has the necessary maturity and understanding the child should also sign such
an agreement.
Question 7. Consultation
The Faculty is content with the consultation process.
Andrew F.Stewart
The Clerk of Faculty
Faculty of Advocates
11 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Family Law Association
Section 10
The Family Law Association accepts that the period of separation required to
trigger divorce proceedings should be reduced as per Section 10 but there
remains concern amongst Committee Members that this will have a severe
impact in a small number of cases on a generation of women who would have
relied on aliment/periodical allowance for up to eight years following
separation. The FLA wonders whether an amendment to Section 9(1)(d) of
the Family Law (Scotland) Act 1985 to allow for periodical allowance “over
such period as the court thinks fit” as opposed to “over a period of not more
than three years from the date of decree of divorce” might remedy this
concern.
Section 13
The FLA feels that it is unhelpful for collusion to be struck out as a bar to
divorce. It is felt by the Association that this sends the wrong message to
parties who, in any event, will have far shorter periods to wait in terms of the
Bill for divorce to be granted on non-fault grounds.
Section 14
Committee Members are unanimous in their view that this clause should not
appear in Section 10 (2) of the Act but in Section 10 (6) of the Act. This issue
is not about how property is valued at the relevant date but how it is fairly
divided at a later date.
The FLA feels that the clause should relate only to matrimonial homes
(whether jointly or individually owned) which fall within the definition of
matrimonial property. It will be appreciated that some matrimonial homes do
not fall within the definition of matrimonial property e.g. where they have been
acquired by one party long in advance of the commencement of the
relationship or inherited. The FLA does not consider that this clause ought to
apply to other types of matrimonial property. Our understanding is that it is
designed principally to remedy the “Wallis problem” which, of course,
concerned only a matrimonial home. The FLA is also of the view that only a
“material” difference (rather than “any difference”) should be taken into
account.
Sections 19 and 20
The Family Law Association wonders whether there would be some merit in
conjoining these two sections. Whilst they may be neatly transposed from the
1985 Act, they could be improved upon. In s.19 (2) the wording “other than by
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succession or gift from a third party” is preferred to “other than by gift or
succession from a third party”. s.20(2) gives clear guidance as to how the
presumption is to be rebutted whilst s.19(3) does not. This is unhelpful.
Section 21
The Committee has discussed at length whether or not the reference in
Section 21 (2) (b) should be to “a child of the family” rather than “a child of the
cohabitants”. There are endless reasons for and against a change and
ultimately we reached no consensus. We were, however, concerned that a
party who has sacrificed much to look after the children of her/his partner
whom she/he considered to be “children of the family” would not be
considered to have been economically disadvantaged in the same way a
cohabitant who had cared for the children of both parties.
It was felt that Section 21 (2) (c) would benefit from clarification, perhaps
reading “make interim orders in orders in terms of (a) or (b) above”. This Bill
does not provide for alimentary obligations between cohabitants (in keeping
with past discussions) and the FLA is concerned that, as previously drafted
s.21(2)(c) may enable alimentary provision by the back door.
Fiona Gavin
Vice Chair
Family Law Association
12 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Scottish Legal Aid Board
I refer to the above and to your letter addressed to Jean Couper, Chairman of
the Scottish Legal Aid Board.
The Board does not have any comments on the policy aspects of the Bill. The
legal aid implications of the Bill were considered in full by the Legal Aid Board
and our response in this respect was submitted to the Executive on 25 June
2004.
It is available on the Scottish Executive website at
www.scotland.gov.uk/librarys/society/fmc121.pdf.
May I, however, take this opportunity of thanking you for requesting our
comments in respect of this matter.
Lindsay Montgomery
Chief Executive
Scottish Legal Aid Board
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Paull and Williamsons Solicitors
I would like to comment on two particular areas:Financial provision: valuation of matrimonial property (section 14)
I agree that there should be a revision of the law in relation to changes in
valuation of joint property since the relevant date, but the section, as currently
drafted, appears to be too far-ranging. In particular, the section, as drafted,
takes into account the differences between the net value of all the matrimonial
property, not just joint property, and I consider that it should be restricted only
to joint property of the parties.
I agree it is appropriate for any new, more recent, valuations not to replace
the relevant date valuation, but only to be taken into account. This is
because; following separation, one or other party may have carried on
contributing to the joint property. For example, one party may be paying the
mortgage for a house, paying premiums for a policy or adding to (or depleting)
an account. Should provision therefore be made for the Court to take into
account not the only the difference in valuations, but also the contributions or
actions of the spouses in relation to the assets, over the period since the
relevant date?
Proposed new rights for cohabitants (sections 18 – 23)
Section 18
The definition of cohabitant in section 18(ii) and 18(iii) is qualified by 18(iv).
The Court requires to determine the question of whether or not a person is a
cohabitant. In practical terms this means that individuals who are living
together cannot be sure at the time of their “cohabitation” whether or not legal
consequences (as set out in sections 19 to 22) will flow from that cohabitation
until the court determines it and, further, it is not clear when the cohabitation
starts. In other words, cohabitation which, in the early days, may not fall
within the definitions in section 18, may subsequently become a cohabitation
due to the passage of time. Would this then mean that the start date for the
cohabitation would be “backdated” to the date when the couple started living
together, or only to a date when their relationship could be deemed to have
acquired the nature of a cohabitation? This is important because cohabitants
who choose not to marry should be aware of what their legal rights and
responsibilities are during that period. This is a potential, practical difficulty in
many cases. Because of the initially informal arrangement of a cohabitation it
is clearly very difficult to draft the criteria for a “start date” but might it be
possible to consider this difficulty in more detail?
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I agree that protection for cohabitees is valuable in many cases. However,
some cohabitants choose not to marry to avoid the financial consequences of
marriage/divorce, and often the period of cohabitation might be relatively
short. To achieve a balance, might it be possible to draft a definition to
exclude, for example, the first two years of any cohabitation (except possibly
in the situation where there are children)? This would mean of course
applying an arbitrary fixed period to all couples, notwithstanding that different
circumstances may well apply, but on the other hand, would have the merit of
excluding from the ambit of the legislation relatively short-term relationships,
without children, and therefore create some certainty in relation to that.
Another advantage of having an initial period which does not count towards
cohabitation would avoid the difficulty of multiple claims for persons who are
involved in more than one cohabitation of relatively short duration.
Section 22
There has been concern expressed amongst those involved in the winding up
of estates that identifying cohabitants might occasionally prove problematic
and that is of concern particularly because the period of six months in subsection (6) can be extended indefinitely on cause shown. (This differs from
the 12 month period in section 21, which has no extension). This is a
practical problem for executors in winding up an estate. In addition, there is
no provision in this section for the executor taking a view on what the survivor
is entitled to receive, and agreeing a figure with that survivor without resort to
Court – this will undoubtedly lead to more applications to Court, more
expense, and is likely to delay the winding up of the estate. Can further
consideration be given to these points?
Marion N McDonald
Paull & Williamsons
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Alastair Bissett-Johnson, University of Dundee
Divorce
Background
The existing Scots divorce law 1is similar to the unhappy amalgam of “fault”2 and “no
fault”3 proofs found in English law4, which masquerades as “irretrievable breakdown”,
the only ground for divorce. In practice, adultery and (unreasonable) behaviour, the
two major fault based proofs can lead to a divorce in under two months (depending
on the court concerned). Where the parties have no dependent children, the proofs
invoked tend to be the separation proofs, but, more worryingly, where there are
dependent children resort is often made to the fault based proofs which can bypass
the need for at least a two year period of separation. In Improving Scottish Family
Law5 pie charts showed that in cases involving children in 1997, 70% of divorces
relied on fault based proofs and only 30% on non fault separation proofs6. In
contrast, in the same year, in cases where no children were involved, 78% were
based on the separation proofs; predominantly 2 years separation with consent, and
only 22% involved fault based proofs. The figures for 1998 are a little less clear cut
with reliance being made on the fault based grounds in 54% of cases and on the
separation proofs in the remaining 46% where there were children. Where no
children were involved, 77 % involved the separation proofs and 23% the fault based
proofs.7 Since actions based on the fault based proofs are rarely defended8,
relatively little evidence is necessary to obtain a divorce.9 In undefended cases the
procedure can, unless the court otherwise directs, be based on affidavit rather than
parole evidence. Sadly the Scottish simplified (“do-it-yourself”10) procedure is much
more restricted than its English counterpart11. The main limitations being to restrict
cases to those involving the two separation proofs previously mentioned and to
cases where there were no children of the marriage under 16. Some of its reforms
on divorce date back to 198912,
The Bill’s Proposals (Clauses 10-15)
Whether the shortening of the period of separation in the Bill will reduce the
“leverage” of the party asked to consent to the divorce on the basis of separation for
one year, is open to question. This is particularly the case if, on refusal of the
consent, the defender, usually the husband, decides to trump the pursuer by
proceeding with an action for divorce on a “fault” based proof Alternatively if consent
is refused the pursuer may then proceed with a “fault “based divorce, a not unlikely
effect given the relative ease of proof of (unreasonable) behaviour. The use of
consent as leverage to secure better financial provision or other ancillary terms13 is
recognised in the case law as being exercisable without regard to motive even where
there is a withdrawing of a consent previously given.14 It is arguable that some of the
reasons advanced for the retention of “fault based “proofs no longer hold good. Is the

1
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need for some parties to have access to a speedy divorce still so pressing? This
reason adduced by the Scottish Law Commission in Report 116, seems influenced
by the view that the Police were more likely to become involved in suppressing
cases of family violence once the parties were no longer married and issues of
marital privacy were not involved. However, with the passage of the Protection from
Abuse (Scotland) Act 200115 and the amendments proposed in this Bill to the
Matrimonial Homes(Family Protection)(Scotland) Act 1981, aimed at providing better
remedies against domestic violence regardless of whether the parties are married,
this approach seems questionable.
Recommendation
I recommend the abolition of “fault based proofs” would enable the Executive to meet
the argument that the reforms make divorce easier in the sense of being obtained
more quickly whilst doing nothing to minimise the bitterness attendant on “fault”
based proofs. This has been the approach in Australia ever since the Family Law Act
1975 and has given rise to no significant problems16. The reduction of the regrettably
high divorce rate in Scotland, one of the highest in Europe, is most likely to be
successful by an approach of providing sufficient funding to organisations such as
Couples Counselling, Scotland. This would enable the parties to seek an early first
interview, coupled with a series of reconciliation meetings thereafter in an attempt to
see whether the marriage can be saved.
If the Executive proceeds with legislation as presently framed, then it is
recommended that it be introduced in the first place in a limited area of Scotland i.e.
one or two sheriffdoms in urban and rural areas.
This would enable monitoring of whether:
(i) the number of “fault” based proofs will fall, as hoped, within the new statutory
regime; and
(ii) more importantly, whether the “fault” based proofs decline in number in cases in
which there are dependent children.
Parental Responsibilities and Rights (Cl.17)
I am in favour of this proposal, which is already in force in England under the
Adoption and Children Act 2002, and I agree with the proposal not to make the
reform operate retrospectively. My one suggestion is that the operation of the reform
should be closely monitored to see whether there is any reduction in the number of
joint registrations of the birth of children born outwith marriage. The laudable aim of
the legislation is to increase the involvement of some fathers with their children and
to prevent the 40% of fathers who almost immediately lose touch with their children
on relationship breakdown.17. Given this aim, it would be unfortunate if mothers
became reluctant to join in joint registrations of the birth of their child.
Cohabitants
The provisions giving increased rights to cohabitants, have to be seen in a context in
which rights analogous to marriage have been giving to registered same sex
partners18, whilst the growing number of hetero-sexual cohabitants19 and, a fortiori,
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unregistered same sex cohabitants, have been given limited rights. The provisions
in the Bill inevitably have a dated feel about them since things have moved on from
the publication of the Scottish Law Commission Report No.53 on Family Law in
1992, on which most of the proposals are based. The law in other jurisdictions, as
the Scottish Executive’s Social Research Paper of 2005 demonstrates only too
clearly,20 has moved on substantially. The belief that the parties to such an
agreement could marry if they chose, to ignores the need for consensus in a
situation in which the economically stronger partner may well chose not to act
against their own selfish interests. The danger lies in creating a new under class for
whom the safety net provided by these proposals is appreciably weaker than might
be required, not merely when judged against recent developments in jurisdictions
such as Australasia, Canada and parts of the European Union, but even judged
against existing English law. Currently English common law allows remedies such as
the constructive trust and equitable estoppel to be deployed by English claimants
against a wide variety of assets including land.21 These are supplemented by the
statutory amendments in 199522 allowing claims for discretionary relief
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to be made out of a deceased’s estate by a person living with the deceased :
“during the whole period of two years ending immediately before the date
when the deceased died......in the same household as the deceased, and as
the husband or wife of the deceased”.
Recommendation
It is accepted that there might be significant opposition to giving too many rights to
cohabitants. Many Church groups would regard this as inconsistent with protecting
marriage, a relationship which is beneficial to the State and to the children of the
marriage. However, it must be doubted whether it is appropriate for the law to
passively collude in the financial exploitation of the weaker party, usually the women,
and their children on the ending of a cohabitation relationship. Nor does the fact that
cohabitants could chose to marry, meet the fact that often the financially more
secure cohabitant will simply decline to marry, as a way of selfishly avoiding a loss of
economic benefits. Whilst accepting that many cohabitation relationships break
down quickly, it would be possible to give increased rights to cohabitants in
relationships which are of longer duration e.g. two years, as is done in Australia.
Simply sloughing off the changes in the law made in jurisdictions similar to Scotland,
such as Australasia and Canada as unsuitable for transplanting into Scotland is a
parochial view which leaves the weaker partner (and their children) in a failed long
term cohabitation relationship with an inadequate safety net- one that will often lead
them to becoming a charge on the public purse. I , therefore, recommend that more
significant remedies be available to Scots cohabitants and that the Executive
consider a more radical approach to this problem, in the light of the proposed
reforms foreshadowed by the Westminster Parliament, which is alleged to be
considering more significant changes in English law than those prepared by the
Executive.23
Cl.19
The presumption of a right to share in the value of household goods conferred by
cl.19 is quite limited being based on s.26 of the Family Law (Scotland) Act 1985. The
exclusion of homes which are not within the definition of household goods, money
(para (a)), securities (para (b)) and motor vehicles (para (c)), excludes most things of
value that cohabitants might wish to share on the breakdown of the relationship.
What is left is likely to a share in the value of potentially rapidly depreciating assets
such as furniture and electrical goods, or assets of limited value such as bedding,
china and crockery. There is nothing wrong with the proposal provided that its
limitations in practice are appreciated. That seems doubtful from para 65 of the
Explanatory Notes and Other Accompanying Documents.
An illustration may assist with the argument ( all items are assumed to have been
acquired during cohabitation until the relationship failed):
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Equity in house of richer cohabitant
Car of richer cohabitant
Pension, Insurance, bank account, savings/shares(ditto)
Second hand value of furniture & plenishings (ditto)
TOTAL
Poorer cohabitant only acquires 50% of furniture =
Richer cohabitant keeps

£ 25,000
£ 2,500
£ 7,500
£ 5,000
£ 35,000
£ 2,500
£ 32,500

Cl.20
The right to share in property or money derived from a house keeping allowance is
based on the Married Women’s Property Act 1964, a statutory provision in favour of
spouses described by a leading English author as “unimportant”. The provision
harks back to a time when “housekeeping” allowances and non working mothers
were more common. Clearly there is nothing wrong in presuming that cohabitants
wish to share windfall Lottery or similar profits, but for cohabitants operating with
limited financial resources it would be wrong to see this provision as having a
significant contribution towards to resolving the finances on the breakdown of a
relationship.
Cl. 21
This gives an applicant a right to a capital sum for any economic disadvantage that
they have suffered in the interests of the defender, or any child of the cohabitants, or
for any advantage they have conferred on the defender, is modelled on s 9(1)(b) of
the Family Law (Scotland) Act 1985. Unfortunately, a present Scottish Law
Commissioner and Regius Professor of Law has pointed out the limited use that has
been made of s.9(1)(b).24 If its use to spouses is limited, it is open to question how
much it will benefit a cohabitant. The reported case-law shows, that in the main, it
has been of use in cases where parties have substantial resources25 and is a way of
permitting a remedy where assets would not be shareable matrimonial assets under
s.10 of the 1985 but where inherited assets or assets owned prior to marriage have
appreciated substantially during the marriage.26 In the context of cohabitation
between parties of limited resources, the court under the 1985 Act must consider
whether the economic disadvantages suffered by the applicant have been balanced
by the advantages conferred on the applicant by the defender, usually the man27.
Assuming the process under cl.20 is similar, it may be that the applicant’s claim will,
at best, be a fairly limited one.
MISCELLANEOUS SECTIONS
Cl.1 (Marriage to the parent of the former spouse)
This clause is to be welcomed for the reasons given in the Scottish Law Commission
Report 135, (1992) not least being the rarity of its potential application.
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Cl. 2 (Void marriages)
The statutory modification has the beneficial effect of making the law on “sham
marriages” for a collateral advantage e.g. immigration benefits the same in Scotland
as in England.
Cl. 14 and 15 (financial provision)
The provision seems to provide a possible solution to the Wallis trap28 which
deprived a wife of her right as a joint owner of the family home where she had
agreed to transfer it to her husband and it increased in value after the relevant date.
Unfortunately it does not deal with the problem of inherited property or property such
as a home which one party owned before the parties married and which became the
family home and then substantially increased in value during the marriage- not an
unusual case in a marriage of any significant length. Such property is not part of the
matrimonial property to be shared under s.10(4)(b) of the 1985 Act. The author has
advocated29 the need to do something with such cases by way of an addition to the
proposed Cl. 14 as a way of enabling the court to deal with cases such as Maclellan
v Maclellan30, without regard to subtle arguments about whether property has
“changed character” from“inherited property” (excluded from being “a matrimonial
asset) to being a “matrimonial” and therefore shareable asset”31 . There is probably
equally a case for widening Cl.14 to cover other assets which would normally be
matrimonial assets but where their exclusion from the matrimonial “pot” leads to a
risk of an unfair division. Had a widened Cl.14 been in force, it might have prevented
some of the problems mentioned in the case law cited in f.n. 25.
Cl 16 Domicil of a Minor
I welcome this clause which had been advocated by the Scottish Law Commission. I
regret, however, that the wider reforms of the law of domicil advocated by the
English and Scottish Law Commissions’ Domicil Reports32 have not been
implemented. The time for review of doctrines such as the revival of the domicil of
choice and the undue emphasis on intention in determining domicil of choice, are
long overdue. It would have been better to have had a comprehensive Domicil Bill
rather than dealing only with limited aspects of the problem.33
Cl. 28-30 Private International Law.
I welcome the introduction of these clauses. Cl 28(4) is consistent with Bliersback v
McEwan34, I wish, however, that Cl.29 had gone further. I wish that it had:
(i) made it clear that parenting and financial provision orders were orders for main
relief in domestic law. Having recently advocated this as a way of solving some
problems of domestic law35, as well as some problems arising from the Brussels 2
Regulation36, which have made the good practice of family law more difficult, I
consider this desirable. The proposal might also include legal separation in
appropriate circumstances37 as giving a right to seek financial provision. It has
always seemed strange to me that parties are given an incentive to divorce if they
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are separated, but needing questions of financial provision settled.
(ii) It might also have included choice of jurisdiction rules to accompany these
matters. Even though this is within the potential ambit of the Commission, it is
outside the ambit of the two Brussels 2 Regulations38 and despite talk of a Green
Paper in this area within the next year or so it seems unlikely, given the wide variety
of matrimonial and domestic regimes within the EU, that the Commission will be
able to secure the requisite unanimity of purpose to exercise powers in this field.
MATRIMONIAL HOMES (Cl.4-7)
One of the sad anomalies of the present Matrimonial Homes (Family
Protection)(Scotland) Act 1981, arises from the wording of the Act that it is only the
unentitled partner who can take advantage of the occupancy order provisions of the
Act. Thus, in Clarke v Hatten 39 a woman, who was the entitled partner under s. 18 of
the 1981 Act, was unable to obtain an interdict against her violent non-entitled
partner. It was held that she could avail herself of a remedy under the 1981 Act only
in the unlikely circumstances of her violent partner bringing proceedings under that
Act against her. She was left to her common law remedies rather than the more
extensive ones under the 1981 Act. It seems a pity that this anomaly was not
removed in the Bill either in cl.4 or 24 and the Act made as comprehensive as
possible, notwithstanding that a remedy may arise under the Protection from Abuse
Act 2002.
In other respects the provisions on duration of occupancy rights,(Cl.4); dealings and
proposed dealings with third parties;(Cl 5 & Cl 6.and amended definition of
matrimonial home are welcomed..
Matrimonial Interdicts (Cl.8)
In general the amendments is welcomed but I suggest that Cl. 8(2)(4) be amended
to permit the party subjected to the indict to attend the “school attended by a child in
the permanent or temporary care” for the purpose of attending night classes or other
activities at a time at which there is no likelihood of the child being present. Surely
there can be no objection to a party being denied evening or related classes out of
school hours in order to better themself.
Family legislation still requiring attention
As the Bill has been referred to as an omnibus Family Law Bill I trust that
consideration will be given either to adding clauses to deal with the following matters
or, in the case of adoption and succession, to having bills dealing with these topics at
an early date.
Succession
Although there is nothing in the Act which goes towards implementation of the
Scottish Law Commission’s Report on Reform of Succession Law (Report
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124,1990), the failure to implement it throws up cases of severe hardship within
family law. A spouse only acquires legal rights in the moveable property of their
deceased spouse, thus in one tragic but memorable case known to the author40, a
husband and wife who had been married for many years and who had one daughter,
became embroiled in a bitter divorce . The main asset was the family home which
stood in the husband’s name. Just before the conclusion of the divorce action the
husband transferred the family home to his daughter and then took the drastic step
of committing suicide. This had the effect of halting the divorce proceedings and the
claim for financial provision that went with it, the wife was no longer a spouse for the
purposes of the Matrimonial Homes (Family Protection)(Scotland) Act 1981, as
amended, and was left without any effective remedy in respect of the main asset.
Marriages by cohabitation with habit and repute
Whilst I would have preferred to accept the Law Commission’s proposal in Report
135 for the abolition of this rare form of marriage, I would urge that even if these
marriages are retained that the ability of the Court of Session to back date such a
marriage to a date prior to a later formally valid marriage should be abolished. I t
cannot be right for a declarator of this nature to put in jeopardy a prior formally valid
Scots marriage which met all the requirements for a valid marriage when it was
celebrated. This possibility was envisaged by the Scottish Law Commission in
Report 135 at para. 7.3 p.64. At the request of my local; M.S.P. I investigated a case
involving one of her constituents and found that this had occurred. Action was
promised on this in “Family Matters”-the Scottish Executive’s 2004 White Paper at
p.56 but I seem to have missed the provision implementing this.
Adoption Reform
I trust that some of the measures announced in the Adoption and Children Act 2002
will be considered for Scotland over and above the provisions on inter country
adoption. For example there is a need to consider whether joint adoptions should be
available to unmarried couples and there may be provisions in Sheriff Principal Cox’s
Report on Adoption that should be considered for implementation.
Alastair Bissett-Johnston
Professor of Private Law
University of Dundee, 5 April 2005
1

Divorce (Scotland) Act 1976.
Adultery (s.1(2)(a)); behaviour (s.1(2)(b)); and the rarely used desertion proof (s. 1(2)(c).
3
2 years separation with the consent of the defender (s.1(2)(d) and 5 years separation in other
cases (s.1(2)(e)).
4
Currently found in the Matrimonial Causes Act 1973, but based on the Divorce Reform Act
of 1969.
5
A Scottish Office Consultation Paper 1999
2
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6

Ibid, p.4
Parents and Children: White Paper on Scottish Family Law, Scottish Executive Edinburgh
2000 p.16. After 2000 the more detailed breakdown of divorces statistics referred to in the
text appears to have been discontinued and the figures quoted by the Scottish Executive in
their Explanatory Notes to the Family Law (Scotland) Bill at p. 5 although more up to date
e.g. the figures for 2003 show that 82% of the cases where brought on the basis of the
separation proofs, they do not break the figures down between cases where there are or there
are not children involved.
8
Being irrelevant to related issues of parenting (which are decided on the best interest of the
child principle under ss.6 & 11 of the Children (Scotland) Act 1995 ) and “financial
provision” under the Family Law (Scotland ) Act 1985 s.11(7) unless the conduct has
adversely affected the financial resources which are relevant to the decision of the court on
financial provision or it would be manifestly inequitable (emphasis added) to leave the
conduct out of account. It is almost impossible to find a reported defended case on the main
relief of divorce as opposed to issues of parenting or financial provision.
9
For a not untypical case see Meikle v. Meikle 1987 GWD 26-1005. The short account of this
case can be read as revealing a clash of cultures, a wife from an urban background who
married a hill farmer who spent long hours working to produce a limited income. The wife
complained about being “kept short” financially and sought a divorce. After an unsuccessful
attempt at counselling the undefended proceedings resulted in a divorce. It would be a
reasonable inference that the court decided to “bury” a dead marriage.
10
Found in Rules of Court based on S.I. 1982#1679
11
See Herring Family Law (2nd Edn) 2004 Oxford p.86
12
Report on the Ground for Divorce (Scottish Law Commission Report 116)(1989)
13
Save for questions of parenting which are subject to the best interests of the child.
14
Boyle v Boyle 1977 SLT(Notes)69
15
The “anti-stalking” provisions of the Protection from Harassment Act 1997 seem to have
been relatively little used , possibly because of the statutory requirement of “ a course of
conduct”.
16
The decision of the Canadian Government to combine one years separation with fault
based proofs was the subject of strenuous debate on the Canadian Bar Committee’s Family
Law Sub-Committee on which the author served at the time of the passage of the
Divorce Act 1985.
17
Children Come First- a new approach to child support 1998 (Cm 3992) HMSO
18
Civil Partnership Act 2004- applicable to Scotland by virtue of a Sewel motion conferring
legislative power on the Westminster Parliament for predominantly devolved matters of
Scottish Family Law.
19
See Table 7 p.22 of the Explanatory Notes accompanying the Bill
20
See Bulloch S and Headrick D Cross-jurisdictional Comparison of Legal Provisions for
Unmarried Cohabiting Couples, Scottish Executive Social Research, Legal Studies, Research
Findings #55/2005
21
The reason for this seems , particularly in the case of heritage , to involved a reluctance on
the part of Scots law to create interests which do not appear on either of the Scottish Land
7
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Registers. In addition it creates problems in bankruptcy situations but is also open to
criticism for a lack of precision in defining the concept. See Gretton Constructive Trusts
(1996-97) 1 E.L.R. 281 and 408 who argues that the constructive trust exists only to a limited
extent in Scots law, provides a unsatisfactory remedy and would be better replaced by a
statute.
22
Law Reform(Succession) Act 1995, reforming the Inheritance (Provision for Family and
Dependants) Act 1976 by adding a new s1 (1)(ba) and s.1A.
23
See The Guardian March14th 2005
24
J Thomson Family Law in Scotland (6th edn) 159.
25
See for example De Winton v De Winton 1996 Fam. L.B.23-6 and Wilson v Wilson 1999
249. For discussion of these and related cases and a broader discussion of whether such
claims, particularly for lost careers are best dealt with by an award of a capital sum or
periodical allowances see Bissett-Johnson 1999 S.L.T.(News)37
26
Interestingly this problem is addressed by cl.14 of the Bill which the writer warmly
supports.
27
See s.11(2) of the 1985 Act.
28 Wallis v Wallis 1992 SLT 676, 1993 SLT 1348 discussed and criticised in Sutherland
Child and Family Law ch.14.
29
See Bissett-Johnson & Barton “Financial Provision in Scots-Does it Need Reform”
2000 J.R. 265 at 270- 272.
30
1988 S.C.L.R.399. The case involved a woman who married a crofter only to find after the
breakdown of a marriage of 26 years she had no claim to the croft since the husband had
bought it prior to their marriage. In other cases s.9(i)(b) of the Act has sometimes mitigated
the harshness of this problem but cases like De Winton and Wilson mentioned above in f.n 25
suggest that this cannot be regarded as a totally adequate solution.
31
Latter v Latter 1990 S.L.T 426
32
English Law Commission #168 (1987) and Scottish Law Commission # 107 (1987)
discussed by Anton Private International Law (2nd ed) 1990 p.135 et seq.
33
Dr. McEleavy of the University of Aberdeen wishes to be associated with these views.
34
1959 S.C.43.
35
See Bissett-Johnson “Should Ancillary Relief in Divorce be a Form of Main Relief”?
2004 J.R. 155.
36
Reg 1347/2000 shortly to be replaced by Brussels 2 Bis Reg 2201 /2003
37
As in the British Columbia legislation.
38
The technical position seems to be that Member States can legislate as they wish providing
there is no conflict with existing European Community legislation . With regard to the
perhaps less likely desire of a Member State making agreements with non European
Community States there may be problems if the subject matter of any proposed accord
overlaps wholly or partially with existing EC legislation without the Member State concerned
first obtaining the permission of the Council. I am indebted to Dr. Peter McEleavy of
Aberdeen University Law School for this form of words.
39
1987 SCLR 527
40
See Bissett-Johnson op.cit. f.n.. 34
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rebekah Pratt
Introduction
I am submitting this written evidence regarding the proposed changed to the
Family (Scotland) Bill with particular respect to the changes regarding
parental rights and responsibilities (PRR) as referenced by Section 17 in the
proposed bill. My evidence reflects the situation of same sex families,
particularly lesbian couples with children.
Non biological lesbian parents
Many lesbian couples are starting families where the family structure includes
a biological and non biological partner who is equally invested in their choice
to create a family. In many ways this is no different to heterosexual couples
who have conceived with the assistance of artificial insemination with one key
exception: whilst heterosexual couples continue to name the non biological
father on the birth certificate as the father, this is not an option for same sex
couples. This difference means that the closest situation in law for the non
biological lesbian parent has been that of the non married father. The non
biological lesbian parent is not the same as a step parent, as they are the
original parent of an original family where there is no other parental interest
involved. There is a need to extend the protection, rights and responsibilities
now being offered to non married fathers to non biological lesbian parents.
The Family (Soctland) Bill offers an opportunity to overcome the
discrimination experienced by non biological lesbian parents and I would urge
the committee to take this opportunity. Including non biological lesbian
parents would be a progressive act, reflecting a commitment to the European
convention on human rights and consistent with the general nature of the
Family (Scotland) Bill as it attempts to provide equality for gay people in
Scotland.
x

Points of Disagreement Regarding the Bill

Same sex families have been overlooked in relation to parental rights
and responsibilities in this bill.
Whilst the bill overall heralds great advancements in advocating for the rights
of same sex couples (in particular with the proposed changes for rights for
cohabitants) the opportunity to address issues facing same sex families, i.e.
those with children, has been missed. In particular the situation of non
biological lesbian parents has been overlooked.
Same sex families exist in increasing numbers will always be a minority
group needing protection.
It is very difficult to accurately report on the number of families with same sex
parents. In particular many lesbian couples are now using donor insemination
practices to start their own families. It is likely that Human Fertility and
Embryo Authority (HFEA) policy driven discrimination may obscure numbers
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as same sex families seek private arrangements to address their fertility
needs. I know of couples being refused fertility services treatment on the
grounds of sexuality in Scotland, and this refusal is based on HFEA policy.
Such practices will lead to an under reporting on number of families with same
sex parents. Regardless of the underestimation of this particular family
situation, it is clear that same sex families will continue to be a minority of
numbers. The protection of minorities is a key responsibility of any
democracy, and I urge the committee to act to protect this minority group in
the proposed legislation.
Same sex families are vulnerable to discrimination and need protection.
It is clear that current legislation fails to adequately meet the needs of same
sex families. Non biological parents are left without legal protection for their
rights and responsibilities towards children. This can and does cause
discrimination in many ways, including but not limited to providing consent for
medical procedures, difficulties in immigration matters and ambiguity for
professionals working with families (such as teachers and health visitors).
Providing a clear and equitable path for PRR for non biological lesbian
parents would make a positive impact for this group.
PPR is currently available but very few same sex families are
successfully granted PPR by a Judge
The current system allows for non biological parties to apply through the
courts for a PPR order. Very few families have taken this option. It is very
costly, many solicitors are not interested in taking this work on and rulings
have been inconsistent. Relying on judges to grant PPR makes same sex
families vulnerable to the moral views of individual judges. Previous cases
have illustrated this through inconsistent outcomes and judgements reflecting
homophobic views. When court granted PPR is the only option available to
non biological lesbian parents there is an inherent discrimination in both the
costliness and process.
Children pay the price of discrimination against same sex families.
Addressing the rights of non biological lesbian parents would be an affirming
act for same sex families, but most importantly it would provide protection for
children. Whilst this is partly an issue of gay rights, it is mostly an issue of
children’s rights. Currently children are left in legally vulnerable position and
this may ultimately work to reinforce any discrimination they face in society.
Making a legal commitment to recognising non biological lesbian parents
provides recognition for the family unit and protection for children.
There is an opportunity to make this Bill consistent with future
legislation.
Despite evidence that same sex families are equally likely to provide positive
environments which cause no harm (statements from both the American
Psychology Association and the American Paediatric Association are good
examples here), these families are unrecognised. Legislation is changing
however, as society moves towards recognising the legitimacy of this type of
family unit. Changes in adoption law in England is a good example of this.
Should law in Scotland also change to facilitate non biological lesbian parents
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in adopting their children this process will happen over a period of time.
Providing PRR for non biological lesbian parents would be consistent with
potential changes in adoption law in Scotland, and offer interim protection for
families whilst adoption proceeding take place.
x

Changes to the Proposed Bill

Give appropriate legal recognition to lesbian families
Lesbian couples who hope and plan to start a family have an equal
investment in their family. The non biological parent is not apart from that
family, and also differs from step parents as she is part of the original family.
The current proposed Bill has no provision for recognising this particular
situation, despite the fact that this represents a family unit which needs
protection under law. In fact this particular group has not even been cited as
a group which has been consulted or considered in the preparation of this part
of the proposed Bill.
Remove the influence and views of judges on homosexuality on the
process of PRR
There is a need to make lesbian families less vulnerable to the views of
judges who may be individuals with discriminatory views. Having to subject
your family to moral scrutiny is potentially demoralizing. There needs to be a
process that is immune to being able to judge a family as unworthy on the
grounds of sexuality.
Offer equality in the process of PRR
Changing the current system of PRR could address the financial inequity in
the current system. Having an equally accessible process regardless of the
sexuality of parents would do this. Requiring non biological lesbian parents to
pay court costs to seek PRR is a form of discrimination.
Extend PRR availability to non biological lesbian parents
Under Section 4 agreements can be made between the biological mother and
biological father for PRR. I feel this should be extended to allow lesbian
parents to make an agreement between the biological and non biological
parents where PRR is granted by the biological mother to be shared by both
parents. This would allow for protection of children from birth in their family of
origin. Section 11 of the 1995 Act offers inadequate protection for this
particular type of family structure, which whilst a minority is growing in
numbers and requires legislative protection.
Concluding comment
Lesbian families fight daily for recognition and are constantly confronted by
legislative and social discrimination. This Bill could be altered to stop this
struggle. Lesbian families do not have the power to do this, but the Justice
committee does. Small changes to this Bill could make a big difference to
lesbian families; I ask that Justice committee consider those changes and
extend PRR for this group.
Rebekah Pratt, Community Psychologist, Edinburgh, 5th April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Dr Fran Wasoff, Centre for Research on
Families and Relationships
Thank you for your kind invitation to submit written evidence for the Family
Law (Scotland) Bill. I shall let you have my views in terms of the specific
questions you raise in your letter, which I hope will be the most useful form.
Changes to divorce law
I agree with the proposed changes to divorce law, in particular the changes
that reduce the time needed for divorce where irretrievable breakdown is
demonstrated on separation grounds. I think that this change will help to
reduce conflict in the divorce process, and therefore benefit any children
involved. This is because it will cut the length of a potentially stressful period
as well as encouraging more people to use separation based grounds rather
than fault based grounds (which themselves can exacerbate conflict). I do not
accept the argument made by some during consultation that this change will
give couples insufficient time to reflect, since by the time most couples have
decided to seek a divorce, they have already reflected a great deal on this
course of action. Furthermore, I do not accept the view that the proposed
change belittles the seriousness of marriage. On the contrary, it allows for a
speedier recognition in law of a marriage that has failed, rather than hanging
on to its legal shell.
Unmarried fathers rights in relation to children
Again, I agree with the proposed changes since it is important that those
children whose parents are not married are not disadvantaged simply
because of the accident of their parents’ marital status. Where fathers have
demonstrated a commitment to the child, as evidenced by means outlined in
the Bill, then, on balance, I think it is in children’s best interest that this should
confer automatic parental rights and responsibilities. The one caveat here is
one that applies to fathers who are married too, namely, that if PRR are not in
a child’s best interests, then they should be suspended. But this should be a
matter for the courts in individual cases.
Proposed new rights for cohabitants
I think the approach that has been adopted, for the reasons set out in the
policy memorandum, is a sound one. The underlying principle of protection is
clearly stated, as is the reason not to treat cohabitation as equivalent to
marriage, e.g. since it is important to also recognise the right of individuals to
choose to live together without the rights and responsibilities of marriage, if
that is what they choose, provided that there is no case for protection.
Proposals relating to occupancy rights and protection from violence
I agree with these changes which clear up earlier problems that have arisen in
providing protection to an extended range of adult partnerships and take
forward the Government’s broader strategy of tackling domestic abuse.
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Other provisions in the Bill
It will be very important that the intention of the Bill to ensure support is
available for family support organisations who help families in transition is
translated into action. Families experiencing separation and divorce need
support at this critical time to help them through this transition while
minimising conflict, and it is important that such support is widely and easily
available.
Rights in relation to step-parents and grandparents
This is a new area for family law and I think the cautious approach adopted in
the Bill is probably right. While I think it is important to give social recognition
to the important part that many step-parents and grandparents play in the
lives of children, I do not think it is necessary at present to introduce specific
provision for them. If, in specific circumstances, it seems advisable for stepparents or grandparents to have parental rights and responsibilities, they can
apply to the court for these. The courts presently have the power to award
PRRs to any individual if that would be in a child’s best interests. Another
reason for a cautious approach is that there does not seem to be a broad
consensus that PRRs should be available as a matter of course to wider kin,
and in questions of family law, it is important to go with the grain of public
opinion.
Consultation
The consultations leading up to this Bill have been numerous and carefully
conducted, in many ways a model of consultation. In addition, the Executive
commendably sought public opinion through other means, such as
commissioning a family law module in the Scottish Social Attitudes Survey. If I
have a quibble, it is that we have had to wait far too long for this Bill to
materialise. But perhaps if the delay produced a better Bill, it may have been
worth the wait.
Dr Fran Wasoff,
Co-Director
Centre for Research on Families and Relationships
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Alison Cleland, Strathclyde University
Dear Sir/Madam, I have the following comments on the Family Law Bill
Proposed changes to divorce law (ss10-15)
I agree with the simplification of the grounds of divorce represented by the
proposed amendments to the Divorce (Scotland) Act 1976. The shortening of
the separation periods will make divorce more accessible to those in already
stressful situations and avoid the law's adding difficulties. The proposed
amendment to allow courts to take account of changes in value of matrimonial
property since the relevant date may avoid inflexibility which has, in the past,
caused perceived unfairness;
Unmarried fathers: rights in relation to children (s17)
I agree with the proposed amendment to s3 of the Children (Scotland) Act
1995 to give automatic responsibilities and rights to unmarried fathers who
are registered as the child's father. The fact that the proposal is retrospective
means that it continues to discriminate against one category of fathers,
contrary to Art 8 of ECHR and against one group of children, potentially a
breach of UNCROC. The concern to respect the mother's decision
consciously to exclude a father from legal involvement in a child's life is not an
appropriate reason to continue the discrimination. If the Executive is not
persuaded to make the change retrospective, then I would urge a widespread
advertising campaign to ensure that father's are aware of the new law and the
position of those on the birth certificate before its coming into force. As the
executive noted itself, may fathers may not appreciate the position they are
already in.
Proposed new rights of cohabitants (ss18-23)
I agree with the proposal to give new rights to cohabitants, including samesex cohabitants. I would suggest that the definition of "child of the
cohabitants" should be extended to include any child in respect of whom the
cohabitant has parental responsibilities and rights. This would take account of
the same-sex couple, where the parent's partner is bringing up the child with
the parent and has asked for an order from the court to recognise this fact;
Proposed changes in respect of occupancy rights and protection from
violence (ss24, 26)
I agree with the proposals to extend matrimonial interdicts to same sex
couples. I am, however, extremely disappointed that the Executive has not
included in the Bill PROPOSALS IN RELATION TO SAFE CONTACT
BETWEEN CHILDREN AND A PARENT WHO HAS BEEN/IS VIOLENT. In


482

FL 17
England, in Re H [2000] 2FLR 334, the Court of Appeal stated that in interim
applications for contact where domestic violence had been involved, particular
consideration should be given to the likely risk of harm to the child and stated
that family judges needed to have a heightened awareness of the existence
and consequences of domestic violence. In Scotland, there is no reported
case law or guidance for decision-makers that emphasises the importance of
considering whether contact can be made safe with a violent parent. I urge
the Executive, in the strongest possible terms, to consider the detailed
information made available by Women's Aid in respect of these issues, and to
introduce an amendment to the 1995 Act in this Bill stating the following: "in
considering an application for a contact order ad interim in a case where
domestic violence or abuse has been or is involved, the court shall not make
such an order unless satisfied that the child's physical and emotional
wellbeing can be safeguarded ; in reaching a decision, the court shall have
regard, inter alia, to the extent to which the violent parent recognises the
effect on the child of his conduct and the need to change his behaviour."
Rights in relation to children of step-parents and grandparents
I agree with the Executive's decision not to provide rights to children
specifically to step-parents or grandparents. The existing law contains
mechanisms for recognising the valuable contribution made by additional or
substitute carers. Complaints by such groups about lack of recognition are
often, in my experience, linked to frustration with the difficulties of managing
the complexities of family life and of enforcing existing orders. Such difficulties
cannot be resolved by legal presumptions as they arise from the nature of
family relationships.
Alison Cleland,
Senior Lecturer,
Strathclyde University
8 April 2004
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Anne Griffiths
Dear Tony, I have just received your email.
I've been away in the US and am now at the Max Planck in Halle, Germany so
i don't have access to the file.
I agreed with the proposed reforms and suggested that I would have liked to
see impotency go as a ground of annulment. I also pointed out that the civil
Partnership Act 2004 would need to be amended with respect to the schedule
dealing with forbidden degrees of relationship to bring them into line with
those proposed in the Family Law (Scotland) Bill, namely doing away with
restriction on marriage/partnership with a former in-law. That's as much as I
can remember I'm afraid.
Anne Griffiths
22 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from ChildLine Scotland
About our service
ChildLine Scotland is the free 24-hour helpline for any child with any problem. Last
year, we provided a counselling service for just over 29,000 children and young people
who called us with many different kinds of problems.
One of the fundamental aims of our service is to make sure that children’s and young
people’s voices are heard in policy-making and practise. We greatly appreciate the
opportunity to contribute this evidence to the Family Law (Scotland) Bill and would like
to stress that our response is on behalf of the thousands of children we hear from
every year whose lives are seriously affected by the violence they are suffering.
Calls to ChildLine about Physical Violence
Thousands of children call us every year about physical violence directed against them
or others that they care about. Abuse is consistently amongst the top five issues that
children have called ChildLine Scotland about since we opened in 1990. Sometimes,
where the child is being physically abused, domestic violence is also present within the
home. As well as physical violence from adults, thousands more children call us every
year because they are experiencing violence at the hands of other children, in the form
of bullying.
Almost a quarter of the 29,000 children and young people who spoke to ChildLine
Scotland last year (2003 – 2004) called because they were suffering from violence in
the form of physical abuse or violent bullying 1. Hundreds more children also called us
because they were concerned about the abuse or bullying that their friends were
suffering. Working at ChildLine Scotland, it is sometimes hard to escape the conclusion
that we live in a culture where violence against children is not only commonplace but
also ‘acceptable’.
Calls to ChildLine about Physical Abuse
I’m scared to go home, mum said she hates me and I'm the ruin of her life. Dad and
mum hit me - she keeps me in for months. I can't concentrate on schoolwork; I make
myself sick over it. It started months ago – we had a death in the family, my cousin - we
were close. Mum never tells me she loves me. They drink every night. They fight
constantly, sit in separate room, none of them are working. I’ve tried to take an
overdose twice.
My mum and dad fight really badly. I tried to stop them before but he turned on me. He
hit me with a belt and I had marks down my arms. He wouldn’t let me go to school until
they had gone.
Several thousand children call ChildLine Scotland every year because they are being
physically abused. In the year 2003 – 2004, around 3,350 children called us about
1

These numbers relate to children calling about abuse and bullying as their main problem. There will be more
‘hidden’ abuse amongst our figures, where children have talked about these issues during a call but have not
identified them as their main problem.
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physical abuse: 1,986 girls and 1,363 boys. The majority of these children were aged
between 11 and 15, although increasingly, younger children are calling us about abuse.
More girls called about physical abuse than boys. However, the difference between
male and female callers is minimal in comparison to most other issues children call
about, where the girl to boy ratio is 3:1. In other words, boys are more likely to call
ChildLine about abuse than other problems.
Whilst there can be a perception that children might use a facility like a helpline to
complain about ‘trivial’ chastisement by their parents, this is not the picture at ChildLine
Scotland. A recent study of our database by the Centre for Research on Families and
Relationships (CRFR), Edinburgh University 2, found alarming levels of violence
reported in calls from children suffering physical abuse. Children tell of physical
assaults that are frequent, brutal and sadistic. Whilst they use many terms to describe
the nature of their abuse including smacking, slapping and hitting, they more commonly
discuss it in terms of ‘being battered’, ‘beaten’, ‘hammered’, ‘punched’, ‘kicked’ and so
on. This violence often includes the use of implements and many accounts describe
adults using items such as belts, baseball bats, knives, golf clubs, whips or sticks.
Children often talk about having marks, bruises and abrasions after assaults and some
children talk about being kept off school until their bruises are healed. In a few cases
children talk about broken bones.
There is also a general perception that it is mostly men who are violent towards women
and children. Again, this is not reflected in calls to ChildLine Scotland about abuse. The
same study by Edinburgh University found that in a large sample of children calling
about physical abuse, 40% named their father as the perpetrator and 32% their
mother. It is not clear as yet whether there were any differences in ‘seriousness’ of
abuse between male and female perpetrators.
Problems like physical abuse do not come alone. Children living with violence also talk
about a range of associated problems that they are struggling to deal with. These
include living in fear of a parent or carer, the confusion and stress caused by both
loving and hating their abuser, problems at school, loss of friends, running away and
living with parental alcohol abuse. The latter point is particularly important, as alcohol is
a common factor in calls to ChildLine Scotland about physical abuse. The Edinburgh
University study also found that almost 60% of a large sample of children who talked to
volunteer counsellors about their parents/ carers misusing alcohol, also talked about
being physically abused. Children perceived their parent/ carers drinking as the cause
of their abuse.
Lastly and perhaps most importantly, the physical abuse that these and many other
children in Scotland are suffering is overwhelmingly a hidden problem that is shared
most amongst children themselves. A recent breakdown of ‘who children tell’ showed
that whilst a small percentage of children who call ChildLine Scotland about physical
abuse confide in parents or other adults, almost none tell social services or other
‘authority figure’ adults. In fact, the people children are most likely to have shared their
experiences of violence with are other children. Physical abuse is a shared problem
amongst children in other ways too. As well as the children who call us about their own
experiences of abuse, ChildLine Scotland receive hundreds more calls every year from
children who are worried about the abuse that friends are suffering at home.
Calls to ChildLine about Physical Bullying
2
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I’m being bullied. I have a disability and it makes me quite slow. I get
pushed down the stairs and punched and spat on. They call me a freak. I
get so angry. I feel like killing them – even if I have to go to jail.
I get bullied by a girl in 3rd year. Yesterday she tripped me up and she
kicked me when I was on the ground. She calls me a ‘Paki’.
Children talk to ChildLine Scotland about many different kinds of bullying, however over
a third of the children who call us about bullying talk about being physically bullied,
which includes being hit, punched, kicked and spat on.
Most calls about violent bullying come from children aged between 11 – 13 and 70% of
the callers are girls. The fact that more girls call about bullying doesn’t necessarily
mean that girls are being bullied more than boys. Smaller numbers of boys call
ChildLine about most problems. ChildLine research shows that boys are more likely to
feel that they should be able to deal with their problems themselves and also that they
call us later when their problems have reached crisis point. This is reflected in the fact
that boys are more likely to call ChildLine Scotland about physical and sexual abuse
than they are about bullying.
Children who call us about bullying often give ‘reasons’ for their treatment at the hands
of other children. These are vary hugely, however ‘difference’ is a strong theme.
Weight, appearance, ability, family background, nationality, race, sexuality – the list of
differences that children perceive as the cause of their victimisation is endless.
Children also talk about a whole range of ways that bullying affects their lives. Many
feel isolated, sad, frightened and in some cases angry at their treatment. Bullying also
has a significant impact on children’s self-esteem and many talk about feeling low,
ashamed, depressed or anxious. Bullying also feels like something that children can’t
escape from. Even when they are at home or in class, they can be worrying about the
bullying, and so their family lives and schoolwork are affected. Some children talk
about dogging school to avoid the bullies or pretending to be ill so they can stay at
home. Some children talk about injuring themselves and a small number of children
and young people have thoughts about committing suicide because of bullying.
A ChildLine survey carried out a few years ago found that half of primary school
children and more than 1 in 4 secondary school children said they had been bullied.
Many schools across Scotland are working extremely hard to tackle bullying and have
had support from the Scottish Executive and their local education authorities to do so.
Despite this, many children tell ChildLine that they feel their schools are not dealing
effectively with their problems and that telling a teacher does not help.
Conclusion
This short paper represents what thousands of children tell ChildLine Scotland every
year about the physical violence they live with. It is vital to reiterate that many of these
children have not confided in adults or professionals, meaning that the scale of this
problem in Scottish society remains hidden.
The sheer numbers of children who call us every day about abuse and physical bullying
suggests an endemic problem of violence against children in Scotland, which some
adults tolerate and which children themselves learn and perpetuate through bullying
behaviour.
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ChildLine Scotland believes that tackling the problem of violence against children in
this country is an issue of great urgency. Children need and deserve equal protection
as adults, under the law, against physical violence. The Family Law (Scotland) Bill
presents an ideal opportunity to provide children with the protection they need and give
a clear message that violence against children will not be tolerated in Scotland today.
Alison Wales
Policy and Information Officer
ChildLine Scotland
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Barnardo’s Scotland
Introduction:
Barnardo’s welcomes the opportunity to feed into the Stage 1 consideration of
the Family Law (Scotland) Bill. We are the UK’s largest childcare charity,
providing services to over 100,000 children, young people and families. In
addition we indirectly support a further 40,000 through our work with
community groups and with other organisations. 60 of these services are in
Scotland, supporting vulnerable and disadvantaged children and families to
overcome challenges including sexual abuse, exclusion from school,
HIV/AIDS, leaving care, substance misuse, disabilities, mental health issues,
social exclusion and domestic abuse.
We manage Family Centres where contact with non-resident parents is
facilitated and are a significant provider of Family Group conferences which
deliver a child-centred approach to the resolution of conflicts between adults.
We are particularly concerned about the effects of domestic abuse on children
and have, in partnership with NSPCC, the (Westminster) Department of
Health and the University of Bristol published training materials on the subject
for health visitors, police officers and other professionals. We have also
published a resource pack for young women on understanding domestic
abuse.
Barnardo’s provides projects to support survivors of domestic abuse, including
some services specifically for Asian women. Our report, Bitter Legacy, found
that domestic abuse was a significant issue in over three quarters of our other
services; projects with activities as wide-ranging as finding foster families and
working with young offenders, settings as varied as day nurseries and
‘leaving-care’ schemes.
General Comments
Barnardo’s Scotland is generally content with the thrust of the Bill as a “tidying
up” exercise and welcome the stated intention “to ensure that family law
protects the best interests of children regardless of the type of family to which
they belong”. However we are concerned that one proposal that would help to
strengthen child protection has fallen off the agenda since the early
consultations.
We believe that it is in the best interests of the child to grow up in an
environment where both parents play a full part in the parenting process. Our
services work with both parents and children to try to keep families together
and children at home. Consequently we welcome the move to extend Parental
Rights and Responsibilities for unmarried fathers. When separation does
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occur our default position is that it is in the child’s best interests to maintain
contact with both parents. However we firmly believe that the welfare of the
child is paramount, and takes precedence over the parental right to contact.
We are therefore concerned over any case where parental contact brings with
it an associated risk to the child.
Domestic Abuse and Parental Contact
Scotland has an unenviable record on domestic abuse, with the Scottish
Executive’s “There’s No Excuse” campaign i using the figure that as many as 1
in 5 women in Scotland will experience domestic abuse in their lifetime.
Barnardo’s Bitter Legacy report ii highlights the associated impact on children,
with a survey of Barnardo’s services across the UK finding that domestic
abuse is a significant issue for just over three-quarters of the one hundred and
fifty six services. Bitter Legacy revealed that:
x

In nine out of ten cases, children are present in the same or next
room where violence is taking place

x

In half of the cases of violence between adults, there is violence
against children too

x

Many public inquiries into child deaths in recent years have shown
that the men responsible for the death of children have a history of
violence towards their female partners

Domestic abuse does not stop when parents separate – over a third of all
such abuse occurs post-separation iii. Contact is a particular danger point iv,
and at least nineteen children have been killed in the UK during contact visits
since 1999 v. In that year a survey of 130 abused parents found that 76% of
the 148 children ordered by the courts to have contact with their estranged
parent were said to have been abused in the following ways during visits: 10%
were sexually abused; 15% were physically assaulted; 26% were abducted or
involved in an abduction attempt: 36% were neglected during contact, and
62% suffered emotional harm. Most of these children were under the age of
5 vi. A policy where the well-being and safety of the child is paramount has to
minimise the child’s exposure to domestic abuse.
Barnardo’s believes that the link between domestic abuse and harm to
children is sufficiently strong that, where domestic abuse has been cited,
courts deciding on contact arrangements should have to consider a
mandatory risk-assessment checklist and have a rebuttable presumption
against unsupervised contact. Moreover we remain to be convinced that
“supervised contact” is a sufficiently rigorous, well understood or uniformly
applied concept and consider it valid to ask whether the presumption should
be against any contact whatsoever.
The position of the Scottish Executive is that courts are already sufficiently
equipped to take domestic abuse into account when determining a child’s best
interests. This may be true, but as well as having the tools courts also need to
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make consistent use of them. Comprehensive case statistics are not available
to prove this one way or the other in Scotland but in matters of child protection
it is best to err on the side of caution. In assessing the equivalent guidelines in
England and Wales the Department for Constitutional Affairs concluded
“Evaluation has shown that the implementation of these guidelines has been
patchy.” vii In a recent survey, nearly half of the 33 local Scottish Women’s Aid
groups stated that unsupervised contact was always granted where domestic
abuse featured, with another 7 stating that it was in some cases viii. If the
courts are not making consistent use of the tools available to them then
simple primary legislation to change the law will be a more effective response
than attempting to cajole, monitor or retrain the entire Sheriff Court staff.
New Zealand legislation includes, in the Guardianship Act 1968 (as
amended), a rebuttable legislative presumption that only supervised access
will be granted, unless the Court is satisfied that the child will be safe. This
presumption is raised where, in any proceedings, the Court is satisfied that a
party to the proceedings has used violence against the child or against any
other party to the proceedings.
We reject the idea that such a presumption would allow mothers to refuse
contact by claiming domestic abuse and believe that such a viewpoint ignores
the prevalence of domestic abuse and the profound, long-lasting and
pervasive effect on children who witness it. We believe that the opportunity to
overturn the presumption provides sufficient protection from this charge.
Overall, resident parents want their ex-partners to see their children more, not
less. ix
Barnardo’s has drafted an initial suggestion of what the contents of a riskassessment checklist covering abuse, physical violence and neglect might
look like. It is similar to that used in New Zealand, but more work would need
to be done to cover all sorts of abuse harmful to the child:
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1.

Basic questions about the violence:
- pattern over time
- frequency
-resulting harm
- threats and/or attempts to kill or commit suicide

2.

The effect of the violence on the children:
- whether they witnessed the abuse
- where they were when it happened
- whether they intervened to protect their mother
- whether they were implicated in the violence by the father
- whether they were also abused or neglected

3.

The probable safety of contact arrangements
- what resources exist locally to provide adequate supervision
- has contact previously been safe
- do the mother and children feel safe

FL 21
4.
Reports from health, education, social work and any other relevant
agency
5.

The father’s capacity to parent and comply with any orders of the court.

Conclusion
An overriding priority should be given to the safety of children following
parental separation. The Family Law (Scotland) Bill provides an opportunity
for primary legislation to constrain courts from granting residence or contact to
a violent parent unless satisfied that it can be arranged safely for all
concerned. A mandatory risk assessment checklist in all family proceedings
involving allegations of domestic abuse should always inform the court’s
decision.
Gayle Rose
Support Officer - Policy & Research
Barnardo's Scotland
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from British Association for Adoption and Fostering
The British Association for Adoption and Fostering is the leading UK
membership organisation and charity for all those concerned with adoption,
fostering and childcare social work, and operates on an inter-disciplinary
basis. In Scotland, all adoption and fostering agencies are members and
BAAF Scotland works closely with member agencies and other voluntary
organisations, groups and individuals to:
x

promote and develop high standards in adoption, fostering and child
placement services;

x

promote public and professional understanding of adoption, fostering,
and the life-long needs of children separated from their birth families;

x

ensure that the developmental and identity needs of looked after
children are respected and addressed by social work, health, legal and
educational services;

x

inform and influence policy makers and legislators, and all those
responsible for the welfare of children and young people.

BAAF Scotland welcomes the general provisions in the Family Law bill, but
has concerns about some omissions from it.
BAAF Scotland has discussed the Bill with Stepfamily Scotland and Adoption
UK. We hope to work with Stepfamily Scotland on the issue of Step-parent
Agreements including possibly bringing forward joint amendments.
Our
discussions with Adoption UK have been about amending s.11 of the Children
(Scotland) Act as suggested in paras 13 and 14. Such a changes would
affect adopters and prospective adopters and we are continuing to talk about
the possible difficulties with a view to bringing forward appropriate
amendments. BAAF Scotland is concerned with the interest of adopters and
prospective adopters as well as those of children and birth families.
BAAF Scotland is disappointed that the Family Bill does not contain any
provision for Step-parent Agreements, despite the inclusion of them in the
Scottish Executive’s Consultation in 2004, Family Matters. We believe that
the Bill should be amended to include these Agreements, despite the
difficulties about ensuring that children’s views are properly considered.
Further information about this is in paras 6 – 12 below.
BAAF Scotland is also disappointed that the miscellaneous provisions in the
Bill do not include two particular amendments to s.11 of the Children
(Scotland) Act 1995. These were raised in our Response to Family Matters
and further information is in paras 13- 14.
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BAAF Scotland believes that Step-parent Agreements should be included in
the Bill and hopes to bring forward amendments to this effect at Stage 2. We
would welcome an opportunity to give oral evidence to the Justice 1
Committee to put forward our views and provide Members with information on
the issues raised by Step-parent Agreements.
BAAF Scotland believes that Step-parent Agreements should be available as
an option to allow step-parents to obtain and share parental responsibilities
and rights for their step-children.
We think that such agreements offer
benefits to children in step-families and to the adults caring for them. There
are many families with step-parents and children can suffer from having
carers who do not have formal parental responsibilities and rights when their
birth parents are absent or otherwise not able to carry out their
responsibilities. Difficulties also arise for step-parents involved with people
and agencies outside the family, who challenge the step-parents’ right to be
involved with the children or make decisions with them. The Adoption Policy
Review Group has also been considering these Agreements.
At present, married and unmarried step-parents can apply to the court for
responsibilities and rights under s.11 of the Children (Scotland) Act 1995. In
addition, where step-parents are married to the birth parents of children, they
can apply to adopt. However, both of these options involve going to court
even when there is agreement with absent parents or there are no absent
parents at all. And step-parent adoptions raise many concerns for a range of
professionals, lawyers, social workers and judges. They can be used as a
means of excluding completely absent birth parents from children's lives,
whatever the children's ages and relationships with them. Step-parent
Agreements offer another option to families.
They would be easier for
families to arrange and would not cut out absent birth parents who would
retain responsibilities, not lose them as they do in adoption.
BAAF Scotland believes that such Agreements should be available at least to
the extent that will shortly be available to families in England and Wales.
Section 112 of the Adoption and Children Act 2002 amends the Children Act
1989 by adding a new section to it, s.4A. This allows married step-parents to
enter into an Agreement with their partners and any other birth parents who
have parental responsibility.
These Agreements give the step-parents
parental responsibility alongside the other parties.
This new section will
come into force on 30 December 2005 and this will mean that children and
families in England and Wale will have an option which Scottish children and
families will not. There are also likely to be cross-border problems.
BAAF Scotland would also like to see Step-parent Agreements available to
unmarried couples as well as to married ones, so that unmarried step-parents
can use them.
This could be on the basis, say, of a couple showing
cohabitation for more than two years. However, we recognise that extending
the Bill to include such Agreements for unmarried as well as married couples
may not be possible.
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BAAF Scotland appreciate that the major concern about Step-parent
Agreements is how properly to take account of the views and wishes of
children. The Adoption and Children Act 2002 has failed to deal with this.
We believe it is crucial that the views of children are taken into account in
making these Agreements and that the Bill should provide for this, as in the
existing provisions in ss.11, 16 and 17 of the 1995 Act and s.6 of the Adoption
(Scotland) Act 1978. This raises the practical issue of how that is done in
each case. In our response to Family Matters we suggested:
x

where the child is 12 or over, his or her consent should be part of the
form. Where there is no consent, there could be no Agreement.

x

where the child is under 12, there should be space on the form for the
countersignature of a third party on behalf of the child. The third party
should certify that the Agreement has been discussed with the child
and the child is in agreement.

We are also aware from our discussions with Stepfamily Scotland that their
response to Family Matters contained detailed proposals for a form of
Agreement.
We hope to work with them to bring forward detailed
amendments dealing with the issues and difficulties.
Two Other Matters on which BAAF Scotland would wish to give
evidence
x

The need to remove the prohibition in section 11 of the Children
(Scotland) Act 1995, where parents have lost responsibilities and
rights.

Section 11 of the 1995 Act needs to be amended to remove the prohibition on
its use of by parents who have lost their responsibilities and rights through
freeing and adoption.
Although this has not actually been declared as
contrary to the E.C.H.R., the Court in West Lothian Council v M 2002 S.L.T.
1155 commented critically on the prohibition. For further information on this,
see Chapter 2 of Choices for Children, Alexandra Plumtree, 2003, the
Discussion Paper for the Adoption Policy Review Group. We would wish to
bring forward an amendment which removed the prohibition but only allowed
applications by former birth parents with leave of the court. This would help
to protect children and adopters from inappropriate and vexatious
applications.
x

Children's use of section 11 of the 1995 Act

It has always been considered that children under 16 who have the capacity
to instruct a solicitor can use s.11 for themselves, to apply for, say, contact
with family members such as siblings or grandparents. However, there are
now two conflicting sheriff court judgements: D v H 2004 FamLR 41 (23
February 2004) where a Sheriff Principal indicated that children will or may
not be able to use the section in this way; and E V E 2004 FamLR (12 August
2004) when a sheriff allowed an application by a young person under 16. It is
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not clear what the effects of these judgements will be but there seems to be
scope for confusion, which may deprive children under 16 of their rights. We
would hope to bring forward amendments to make it clear that s.11 can be
used by children and young people themselves, and not just by adults seeking
responsibilities and rights in relation to them.
Barbara J Hudson
Director
BAAF Scotland
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Scottish Children’s Report Administration
SCRA welcomes the opportunity to respond to the Justice 1 Committee’s call
for evidence in respect of Stage One of this Bill. Our comments are as
follows:
Unmarried Fathers (section 17)
SCRA agrees with the Bill’s proposals. The proposals ensure ECHR
compliance in the context of a birth father’s rights and are to be welcomed for
that reason.
In terms of the Children’s Hearings System as a result of the proposal the
unmarried birth father will be considered a “relevant person” (as defined in
section 93 of the Children (Scotland) Act 1995) and therefore will be entitled
to a number of rights within the Hearings System including the right to attend
any Hearing for his child and to receive the papers for the Children’s Hearing.
A “relevant person” also has responsibilities in the system; in particular the
responsibility to attend his child’s Hearing. In addition, in terms of the Antisocial Behaviour etc. (Scotland) Act 2004, parenting orders can only be made
in relation to those people who meet the definition of “relevant persons” in
section 93 of the Children (Scotland) Act 1995. Currently an unmarried birth
father does not meet the definition of “relevant person” and has neither the
rights nor the responsibilities within the Children’s Hearings System, unless
he ordinarily cares for his child, or has acquired parental rights and
responsibilities under the current law.
This has created considerable
difficulties for the Children’s Hearings System in deciding when an unmarried
father meets the “relevant person” definition. It has also resulted in a situation
where one child attends a children’s hearing without her father having any
right to be present (except as the child’s representative), despite him being
actively involved in her life, whereas another child has a father participating in
his hearing despite him having had no contact with his child for years. This is
unfair for the fathers concerned, but more particularly for the children who
attend Children’s Hearings.
By giving a parent the responsibility and right to attend a children’s hearing
and consequently to participate in the decision-making process regarding their
child, the Children’s Hearing System emphasises the importance of parents
being involved in any intervention that is required to address the concern that
led to the child being referred to a children’s hearing. By allowing unmarried
birth fathers to more easily acquire parental responsibilities and rights, and
consequently to be considered “relevant persons” at a children’s hearing for
their child, the proposal will serve to emphasise the importance of such
fathers being involved in that intervention. For these additional reasons,
SCRA welcomes the proposal.
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Depending on how the legislative change is effected, the definition of “relevant
person” in section 93 of the Children (Scotland) Act 1995 may require to be
amended to reflect change. Conversely, SCRA also has concerns regarding
parents (predominantly fathers) who do have parental responsibilities and
rights under the existing law, but fail to maintain contact with their children
over a considerable period, but then exercise their rights as “relevant persons”
to attend a children’s hearing, as well as receiving copies of the hearing
papers. We would welcome any opportunity to contribute to a consideration
of whether, and in what circumstances, their might be a limit on the rights of a
person with parental rights and responsibilities to be considered a “relevant
person” at a children’s hearing.
SCRA acknowledges there are very real concerns about increased powers for
abusive partners but believes that the law should start from the presumption
that in the majority of cases the birth father’s involvement is positive for any
child of the relationship, until it is shown otherwise. In the latter event
separate remedies require to be applied. The remedies available at this time
to ensure appropriate protection could be enhanced. SCRA would welcome
the opportunity to develop changes required in this area.
Rights in relation to children for Step-parents and grandparents
SCRA agrees with the Executive’s approach. Any additional provision for
step-parents to acquire parental responsibilities and rights or for other
relatives to have a right of contact requires to be seen in the context of other
proposals; the relaxation of the qualifying times for divorce for example may
increase the rate at which new families are formed and more fathers will have
parental responsibilities and rights following automatic acquisition on joint
registration of the birth. A surprising number of adults hold parental
responsibilities and rights in respect of one child if additional provision for
step-parents is introduced.
In terms of the children’s hearing system the definition of “relevant person” in
section 93 is sufficiently flexible to allow for a step-parent, grandparent or
other person who ordinarily has charge or control over a child (even if this is
by virtue of an informal family arrangement) to be considered a “relevant
person”.
In addition, the Chairman of a children’s hearing can permit any other person
to attend a children’s hearing, and this discretionary power is often exercised
to allow a grandparent to attend a hearing. With regard to contact between a
child and his/her grandparent, there is an obligation on any children’s hearing
making a supervision requirement to consider whether there is a need for a
condition regulating the child’s contact with any specified person.
If any additional provision is made for step-parents or grandparents, it is
essential that measures to consult, consider and give weight to the child’s
views are also applied.
Ewan MacLeod, Police Officer, SCRA, 13 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Glasgow Women’s Aid
We are writing in relation to concerns that we have regarding the safety of
women, children and young people in light of proposed changes to family law.
You will know that contact arrangements for the children of parents who have
separated is a major social and legislative issue, as well as an emotive one.
In any legislation concerning parental rights, the safety, welfare and needs of
the child must be paramount.
It is well documented, often by the Scottish Executive, that there are clear
links between domestic abuse and all forms of child abuse. Similarly, it is
accepted that contact with an abusive father can continue the detrimental
effects of domestic abuse on the child, and that contact visits are used by
abusers to continue abusing both mother and child, with tragic and even fatal
results. We are unfortunately, aware of women who have been murdered by
their ex-partners during contact visits, resulting in children being left
motherless due to the system failing to ensure that contact with the father was
safe for both the children and their mother.
In the Scottish Executive's recent consultation paper, "Family Matters", adult
needs and rights appear to be given overwhelming precedence, and those of
children and young people completely overlooked. The issue of contact in
situations involving domestic abuse is entirely absent from the Executive's
current proposals to amend family law. We would strongly urge you to
reconsider this dangerous omission.
A presumption against contact where domestic abuse is an issue is urgently
required, where contact is only awarded when it can be shown to be safe for
the child and the non-abusing parent. The introduction of a mandatory
checklist, for the courts, of matters to be investigated before any decision
regarding contact is made would go along way in increasing protection for
vulnerable children and their mothers.
Thank you for taking the time to read this, we hope that you will carefully
consider the points raised.
Glasgow Women's Aid
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from North Ayrshire Women’s Aid
North Ayrshire Women’s Aid is concerned that the draft Family Law Bill in its
current form is a missed opportunity to strengthen and increase the safety of
children and young people experiencing domestic abuse. We feel as a group
any legislation changes must include the following safeguards, which could be
introduced as a simple amendment to the Children (Scotland) Act 1995:x
x
x

A presumption against an award of contact where domestic abuse is
an issue, unless and until it can be shown to be safe for the child and
the non-abusing parent and be of real benefit to the child;
That the abuse of the non-abusing parent is taken into account when
considering the child’s best interests before a contact order is made.
The introduction of mandatory checklists, for the courts, of matters to
be investigated before any decision regarding contact is made.

The issue of child and young people contact and domestic abuse was
considered in the very first paper but was subsequently dropped as it was felt
that courts already had it within their powers to do this. Unfortunately we hear
consistently from women, children and young people that the overwhelming
presumption that contact is in the best interests of the child means that unsafe
contact orders are too often being awarded.
Margaret Reid
On behalf of North Ayrshire Women's Aid
11 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Women’s Support Project
We wish our comments to be noted on the final evidence relating to the
Family Law Bill. We are a voluntary organisation working against violence
against women and children. We aim to: raise awareness of the extent and
effects of violence against women such as child sexual abuse, domestic
violence, rape and sexual assault and commercial sexual exploitation
(including prostitution); improve responses and services to survivors through
training, education and development work. In the course of supporting women
living with abusive men, at the point of leaving and having left, issues relating
to contact has formed much of our support and advocacy work. For women
and children the point of leaving is a dangerous time. Also, it has been well
documented that domestic violence has an impact on children directly or
indirectly and can include physical, emotional and even sexual abuse. After
separation an abusive man may use contact to further abuse the children's
mother.
We do not feel that the draft Bill has taken the risks into account of abusive
men having contact with children and has missed an opportunity to strengthen
and increase the safety of children experiencing domestic abuse. We would
ask the Committee to reconsider these concerns again in finalising the Bill.
We are not suggesting that men who abuse women should never have
contact with their children but given what we know from research we would
urge that the following precautions are considered:
x

That there should be a presumption against contact where domestic abuse
is a factor unless it can be shown to be safe and beneficial for the child and
will not put the non abusing parent at risk;

x

The introduction of a mandatory checklist to be used in court to ensure
domestic abuse is taken into account.

It is my understanding that around Scottish Courts, Sheriffs often will refer
parents and children to Contact Centres as an interim measure and there is
not enough clarity regarding what these can offer. The Scottish Executive's
research into contact centres highlights this and in addition that they are not
suitable places in their present form to offer supervision in cases where
domestic violence is a feature.
We do hope that these points will be considered.
Janette de Haan
Development Worker
Women’s Support Project
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Glasgow Council for the Voluntary Sector
Introduction
Glasgow Council for the Voluntary Sector (GCVS) welcomes the opportunity
to provide evidence to the Scottish Parliament’s Justice 1 Committee.
GCVS is the main development agency and membership organisation
supporting voluntary organisations and community groups in Glasgow. Our
members represent the broad spectrum of charitable activity taking place
across the city and include voluntary organisations working against violence
against women and children.
Key Issues
It has been well documented that domestic violence has an impact on children
directly or indirectly and can include physical, emotional and even sexual
abuse. After separation an abusive man may use contact to further abuse the
children's mother. We do not feel that the draft Bill has taken the risks into
account of abusive men having contact with children and has missed an
opportunity to strengthen and increase the safety of children experiencing
domestic abuse.
We would ask the Committee to reconsider these concerns again in finalising
the Bill. We are not suggesting that men who abuse women should never
have contact with their children but given what we know from research we
would urge that the following precautions are considered:
x

That there should be a presumption against contact where domestic abuse
is a factor unless it can be shown to be safe and beneficial for the child and
will not put the non abusing parent at risk;
x The introduction of a mandatory checklist to be used in court to ensure
domestic abuse is taken into account.
It is our understanding that around Scottish Courts, Sheriffs often will refer
parents and children to Contact Centres as an interim measure and there is
not enough clarity regarding what these can offer. The Scottish Executive's
research into contact centres highlights this and in addition that they are not
suitable places in their present form to offer supervision in cases where
domestic violence is a feature.
Conclusion
We do hope that these points will be considered.
Martha Wardrop, Policy Officer, GCVS, 8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Shakti Women’s Aid
Shakti Women’s Aid would like to ask for the following to be included as
feedback on safe child contact for the current draft family law bill.
x

That there should be a presumption against contact where domestic abuse
is a factor unless it can be shown to be safe and beneficial for the child
and will not put the non-abusing parent at risk

x

The introduction of a mandatory check list to be used in court to ensure
domestic abuse is taken into account.

Nasra Bibi
Shakti Women’s Aid
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Glasgow City Council
Here are concerns over the Family Law bill in that is does not detail exclusion
of contact in relation to cases of domestic abuse where a child and the non
abusing parent may be at further risk from an abusive father. Within parental
separation, 77% of contested cases of contact involve allegations of domestic
abuse (Fathers Direct, Why Gender Matters Conference 2005).
Women and children survivors of domestic abuse remain at risk of further
violence. Children can remain traumatically bonded to their fathers and want
to maintain contact with him even although it may not be safe. In the best
interests of the child it is best that we include provision of their safety.. Many
women want fathers to be involved with their children if the abuse stops but
abusers must firstly take responsibility for their behaviour and secondly want
to stop the abuse.
There should be a presumption against contact where domestic abuse is a
factor unless it can be shown to be safe and beneficial for the child and will
not put the non-abusing parent at risk
If the woman is the non-abuser research informs us that the onus is on the
woman by workers involved in Child Protection work to take care of the child
and to protect him or her. (Farmer and Owen 1998) The bill may prevent her
from being able to do that if the court has told her that her child must have
contact with her father.
The introduction of a risk assessment to be used in court to ensure that
contact will be safe is taken into account. This should include physical and
emotional abuse. Serious harm can be caused to children by continuing
animosity between the abusing and non abusing parent
Alison Elliot
Education Resource Worker
Domestic Abuse and Violence against Women
Glasgow City Council
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Aberdeen Women’s Alliance
Comments on Review of Draft Changes to Family Law (Scotland) Bill:
Proposed changes to Divorce Law (sections 10-15)
x

Agreed – Fair

N.B. The possible vulnerable financial state of the “non-entitled” spouse may
render prohibitive the search for justice through the courts. (SLAB criteria for
financial support - low setting)
Unmarried fathers: rights in relation to children (section 17)
x

Agreed – Fair

N.B. Ask for consideration as to impact on parent with care.
Eg. In dealings with a disinterested & absent parent re-decisions involving
“shared” children.
(one notes “Fathers 4 Justice” are not “Fathers, as Parents, 4 Justice” –
throwing the proverbial sausage up a close may make a man a father, but not
necessarily a parent.)
Proposed new rights for cohabitants (sections 18-23)
x
x
x

Section 18 (1) would resolve more thus “If a man and woman
cohabit/cohabited with each other….”
Section 21. 38(5) “….or 5 years where one party does not consent to the
‘divorce’/divorce”
(to align with Section 10 (21) )
Otherwise agreed - Fair

N.B. The finer tuned semantics should reflect throughout sections 18-23.
Proposed changes in respect of occ.rights & protection from violence
(sections 24 &26)
x

Agreed – Fair

Other provisions in the Bill
x

Agreed – no further comments

Rights in relation to children for step-parents & grandparents
x
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Consultation
x

Aberdeen Women’s Alliance is privileged to be part of the consultation
process, having been requested to forward the considerations of the
membership, through Aberdeen City Council.

Comments:
The definition of terms requires closer scrutiny throughout the draft proposals.
It appears there is a drift towards duplication in the sections that apply to
married or cohabitant.
Section 21: (37)”…a committed cohabiting relationship…” – is this definition
not one of a marriage?
(is marriage then the inappropriate word?)
The more equitable protections within the draft proposals are welcome &
overdue – but are they accessible? Consultation locally exposes the reality
that the financially weaker partner may concede and back down, from what
could be an equitable right, due to the inability to meet the pennyworthy
criteria of SLAB. This is reinforced by the case figures through the Court of
Session. The financially worse off are supported and the best off may support
themselves – but the majority, those in the middle, no-man’s-land, suffer
most.
“Equitable” should remain the aim of this Bill.
Seona Mason-Chadburn
Civic Forum Representative
Aberdeen Women’s Alliance
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from UK College of Family Mediators
Introduction
The UK College of Family Mediators (“the College”) welcomes the opportunity
to provide written evidence on this bill, which was introduced to the Scottish
Parliament on 7 February 2005. This evidence has been prepared by the
Scottish Committee of the UK College on behalf of the College’s Board of
Governors. The College welcomes these long awaited reforms to update
Scottish family law to protect and safeguard children and their parents in
current family structures.
Policy Objectives of the Bill. Paragraphs 2 – 16 of the Policy Memorandum
The College firmly supports the three core principles which guide these
reforms:
x
x
x

Safeguarding the best interests of children
Promoting and supporting stable families
Updating the law to reflect the reality of family life in Scotland today.

The College considers that an opportunity has been missed in the bill to
strengthen the role of the local family support services and especially the
family mediation services in safeguarding the best interests of children and
supporting stable families. Paragraph 3 of the Policy Memorandum states that
where possible family life should be an issue for families themselves.
For those families who seek help to make their own arrangements, there need
to be adequately resourced and securely funded local support services
available throughout Scotland. The current uneven distribution of local family
support services with their mixed and precarious sources of funding makes it
hard to see how the Executive’s policy objectives can be fully realised.
The College notes that section 15 of the Education (Additional Support for
Learning) (Scotland) Act 2004 places a requirement on education authorities
to provide an independent mediation service, free of charge to all parents of
children and to young people with additional support needs. The absence of
consideration of a similar requirement in the area of family support seems a
missed opportunity, particularly with Executive’s initiative on the newly
integrated framework for children’s services, as outlined in paragraph 8 of the.
Policy Memorandum
The College hopes that the Scottish Executive will consider how families can
make maximum use of the existing family support services when the current
position of solicitors being the first port of call remains the same. The rule of
court 33.22 enabling sheriffs to refer parents to mediation has encouraged
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many solicitors to consider family mediation for their clients; but often only
when legal proceedings are looming. Many families would benefit from earlier
contact with the range of support services to reflect the Executive’s policy
objectives for the revised legislation.
The College understands that the Scottish Executive Justice Department is
consulting with stakeholders on parenting agreements and a charter for
grandparents. The College welcomes such initiatives on non legislative
issues. These are likely to have financial consequences for local family
support services from whom people will be encouraged to seek help.
The Financial Memorandum contained in the Explanatory Notes which
accompany the Bill sets out the anticipated costs associated with the reform
measures. Paragraph 72 recognises that following commencement,
unmarried fathers may seek assistance from family support services when
they become aware that they do not have parental responsibilities and rights.
These are expected to be a small number of cases with negligible costs.
However, if the policy objectives are to be realised fully and families
encouraged to make their own arrangements, there is likely to be a significant
increase in the take up of resources such as information, support, counselling
and mediation.
We can foresee more demand on mediation services with the introduction of
the provisions of section 17: unmarried fathers acquisition of parental
responsibilities and rights, especially where there may be disputes between
unmarried parents over responsibilities and rights towards.
Responses to the Bill’s proposals
Proposed changes to divorce law sections 10 –15. The College supports the
proposals in these sections to reduce the periods of non cohabitation, to
remove desertion as a ground for divorce and to repeal the provision for
barring a divorce on the grounds of grave financial hardship.
The experience of the College’s members who mediate with parents following
separation, is that children’s best interests are likely to be served when
parents are able to end their marriages with the least possible acrimony,
conflict and recrimination and without the need to establish fault. The
reduction in the separation periods is welcomed. In the experience of many
mediators parents take decisions such as divorce very seriously and without
undue haste.
The College particularly welcomes the new provision contained in section 14
to amend section 10 of the Family Law (Scotland) Act 1985 and introduce a
measure of discretion for courts to take account of changes in the value of
any jointly owned asset in the time since the date of valuation and the date of
proof or settlement. Mediators who mediate on property and financial matters
are well aware of the very real difficulties experienced by parents when the
value of these assets changes. This amendment will help to redress the
potential for unfair division of matrimonial property in such situations.
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Unmarried fathers: rights in relation to children (section 17). The College
supports the provision to enable unmarried fathers to acquire automatic
parental responsibilities and rights if they jointly register their child’s birth with
the mother. The reasons for this much needed provision are well set out in
paragraphs 35 – 54 in the Policy Memorandum.
It is vital that the new provision for unmarried fathers is well publicised. This is
especially important in the light of the 2003 survey of cohabiting fathers which
showed that nearly half of the respondents in Scotland were under the
impression that unmarried fathers had the same rights as married fathers
(paragraph 36 of the Policy Memorandum). We know from the low take up 1 of
the current procedure for acquiring Parental Responsibilities and Rights
Agreements of the importance of information being targeted at the right
people.
Proposed new rights for cohabitants (sections 18 – 23)
The College welcomes the proposed new rights for cohabitants to reflect the
reality of current social trends. The measures proposed to protect cohabitants
in enduring relationships are much needed, in the College’s view. We
particularly welcome the introduction of a definition of cohabitation and the
factors which can be taken into account, especially the needs of any children,
in reaching financial settlements for cohabitants.
The experience of mediators working with cohabitants, who want to make
arrangements when their relationships end, indicates that the introduction of
financial provision closer to that in place for married couples will help to
introduce greater clarity and fairness and protect vulnerable partners and their
children.
Proposed changes in occupancy rights and protection from violence.
The College is well aware of the implications for all relationships for married
couples, cohabitants and same sex couples when violence or abuse is
present and welcomes the proposed changes to provide the extra protective
measures, especially domestic interdicts. We firmly support the measures
introduced in the Bill to extend the scope of interdicts to cover the applicant’s
home, place of work and school attended by any child.
We fully support the valuable work of contact centres run by local family
mediation services and some other providers. Many of the families who use
contact centres, a significant proportion of whom are referred by courts and
children’s hearings, are there for reasons connected to domestic abuse. Any
increase in protective measures, such as those contained in the bill, is highly
likely to result in further demand for contact centre provision. This will place
more strain on the scarce resources provided by these already overstretched
services.
1
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Other provisions in the Bill
In relation to children, we support the proposed amendment to the Adoption
(Scotland) Act 1978 to reduce the significance of the status of illegitimacy. We
also welcome the provisions contained in section 16 of the Bill to remove the
link between a child’s domicile and his or her parents’ marital status.
Other issues: Rights in relation to children for step-parents and
grandparents
The College supports the Executive’s intention to ensure that there is better
information about existing provisions for step- parents. However, as with any
effective increase in information, an uptake of demand for services and
pressure on resources is likely to follow.
Equally, with increased awareness about the importance of grandparents in
children’s lives, through the grandparents charter, there will be an inevitable
increase in mediation, which already provides a valuable service in disputes
between parents and grandparents.
Consultation
The College welcomes the consultation exercise on this Bill. Our view is that
the Policy Memorandum and Explanatory Notes set out relevant information
very clearly.
When compiling the response it was difficult, at times, to restrict comments
within the tight confines of the questions posed in the letter.
The College would welcome the opportunity to present verbal evidence to the
Justice 1 Committee, should this be possible.
About the UK College of Family Mediators: The UK College of Family
Mediators was established in 1996. The College works to promote best
practice in family mediation and to protect the public.
It sets practice
standards for family mediation and maintains a register of family mediator
members who meet those standards; its mediators must also have completed
an approved family mediation training course. Family mediators in the UK
College come from a range of different backgrounds - they may also have
trained as lawyers, counsellors, social workers or other professional roles.
The College works closely with the national family mediation training and
provider organisations, all of which have representatives on its major
committees.
Hugh England
Director,
UK College of Family Mediators
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Couple Counselling Scotland
Couple Counselling Scotland has been providing relationship support for over
50 years. We work closely with our sister organisation Relate. Our work is
carried out by a national network of independent local services, counselling
takes place in about 50 centres across Scotland. There are many agencies
providing counselling but our unique skill is in counselling people with
relationship difficulties. This impinges directly on the quality of family life in
Scotland. Every year about 5000 children benefit from our work with their
parents.
Proposed Changes to Divorce Law (sections 10 – 15)
Couple Counselling Scotland welcomes the provisions in the Bill. We are
pleased to see the proposed reduction in the waiting times for divorce. We
recognise that divorce and separation happen, but at present, if couples who
want to divorce find the waiting period too long they may resort to seeking
divorce on fault grounds. This can speed up the process dramatically but at
the same time increase conflict and ultimately be very damaging for children.
Unmarried Fathers: rights in relation to children (section 17)
Couple Counselling Scotland supports the proposals in the Bill. The new
proposal emphasises that both parents have a crucial role to play in the life of
their child right from birth. This will also provide greater clarity for both
parents.
Sections 24 and 26 / Other Provisions: we have no specific comments
Proposed new rights for cohabitants (sections 18 – 23)
We agree that there should be some legal protection, which should lower
stress levels in relationships. It would also ensure that people did not feel the
need to stay in an unsatisfactory or violent relationship because they felt
trapped financially.
Rights in relation to children for step-parents and grandparents
We agree that these rights should not be legally established but that
government at local and national level should ensure all families have access
to counselling and mediation where necessary.
We have a general view that it is important for parents to recognise the
damage that parental conflict has on children and that if a parental
relationship is breaking down, stability in children’s lives is very important. If
this means maintaining contact with their grandparents on both sides of the
family then parents should try and work together on these issues in the
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interests of the child. We do not agree that grandparents and other wider
family members should have a right of contact with a child, but would take a
child-centred view and hope that parents would respect the wishes of a child
who wants to maintain contact with grandparents.
The Scottish Parliament could assist in this by ensuring that local authorities
are providing adequate support and core funding to local voluntary
organisations who provide counselling and mediation to families under stress.
Wider provision of counselling and mediation at local level and improved
publicity would lessen the need for people to have recourse to the law to solve
family disputes.
Financial memorandum
We understand that the methodology used only estimates the direct costs of
the Bill, but feel that this narrow perspective therefore underestimates the
potential for improving the quality of family life in Scotland. The provision of
counselling services at local level could lessen the legal aid bill and the level
of family disputes currently coming before the Scottish Courts.
Paragraph 72 considers that unmarried fathers may contact voluntary sector
family bodies, and resulting costs will be negligible. The cost of relationship
counselling, family therapy and family mediation is considerable and should
receive proper core funding from local government.
Paragraph 75, gives information on the 10,826 divorces granted in 2003. The
Scottish Parliament needs to look more closely at “prevention being better
than cure”. The availability of early intervention is crucial. 75% of couples
who divorce say the problems that led to their separation began early in their
marriage. A wider analysis of the overall costs of divorce to society needs to
be undertaken.
Consultation / The Benefits of Family Support
The consultation paper asked about the voluntary sector contribution to
securing good outcomes for families. The Bill does not address this. Local
Government in Scotland should recognise the need for core funding for
voluntary family support organisations.
The economic cost of family
breakdown and divorce falls mainly on local authorities in Scotland and on
those voluntary organisations providing family support.
According to Crisis 54% of homeless people cite relationship breakdown for
their homelessness.
28% of calls to Childline are from youngsters worried about their parents’
relationship.
Relationship breakdown is a major contributor to failure to settle in the
community for ex-offenders. In fact prisoners are up to six times less likely to
reoffend if their family ties remain intact.
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Divorced and separated people are 35% more likely to visit their GP.
A significant proportion of children with clinically diagnosed conduct and
attention deficit disorders live in troubled homes.
Among children of separated families, rates of aggressive behaviour,
problems with general conduct, juvenile delinquency, and adult criminal
behaviour are approximately double those found among children in intact
families.
The divorced are more vulnerable to physical and mental illness than married
people and they are also more likely to engage in unhealthy behaviours such
as smoking and heavy drinking.
There are key long-term impacts to this work that always need to be
considered. There is robust evidence that the experience of parental breakup can have adverse effects not only on the children when they are young,
but can have continued adverse effects in terms of health, behaviour and
economic status, thirty years later. Women from a divorced background tend
to marry younger and are themselves more likely to have a relationship
breakdown. Girls whose parents divorced have an increased risk of teenage
pregnancy. This was recognised by the Scottish Executive in the consultation
paper on the Sexual Health Strategy.
The most common childhood problems associated with marital discord include
aggression and hostility, especially in school, anti-social and non-compliant
behaviour both outside school and in the family, and ultimately delinquency
and vandalism. A significant proportion of children with clinically diagnosed
conduct and attention deficit disorders live in troubled homes. Children
exposed to acrimonious marital and family relations tend to underachieve
academically. They have low self-esteem and problems getting on with their
peers.
Failed relationships produce emotional pain but the whole of society is
affected by the consequences of family breakdown. Huge financial costs are
incurred not only by the individuals concerned, but also by local communities,
the taxpayer, and society at large.
Earlier research quantified the costs of family breakdown in the range £4
billion to £10 billion. A report by the Family Matters Institute concludes that
these previous estimates significantly understate the actual cost of family
breakdown, and estimates that the direct annual costs in the UK are nearer to
£15 billion, and rising. With indirect costs, the total is much more, quite
possibly double that.
Some of these costs are readily identifiable. The largest is the cost of welfare
support and payments for children and parents, amounting to £8.5 billion.
There are other less obvious costs, such as Legal Aid; the running costs of
the Child Support Agency, child psychology services; some of the costs of the
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criminal justice system, remand centres and prisons; plus additional costs of
health due to family breakdown.
Governments are putting considerable investment into Parenting
Programmes. Is the bond between children and their parents the most critical
influence on a child’s life? Well - no actually. There is now compelling
evidence that “how parent’s get on”, or “don’t get on” – has the most influence
on children’s lives. Recognition of the link between the parental relationship
and the quality of parenting is missing in many recent policy initiatives in
Scotland and at UK level.
Researchers suggest the need to see parental separation not as an event but
as a process which begins long before a parent departs and continues
throughout childhood. They stress the importance both of making sure that
children are told clearly what is happening and of listening sensitively to what
children have to say about decisions which affect them.
Most children cope well, they are very resilient, if they are loved and cared for
and if they are consulted and informed. A quarter of children are not spoken
to by their parents about what is happening at the time of separation. Only
5% are given a full explanation and invited to ask questions.
Huge sums of money are spent by governments on dealing with the
consequences of problems and tiny sums on preventing them from arising in
the first place. In few areas is this truer than in the case of relationship
breakdown. The Family Matters Institute put the cost to the Exchequer of
handling the consequences of relationship breakdown at £15 billion a year, if
you round that down to about £1.5 billion for Scotland - in comparison the
amount spent on supporting relationships is very small.
Relationship breakdown is not inevitable, nobody enters a relationship
expecting it to end in misery, we need to equip people with the skills that will
enable them to handle and manage their relationships as partners, as parents
and as children: starting with relationship education in schools.
Couple Counselling Scotland would be pleased to discuss these issues in
more detail with the Scottish Parliament. Our national organisation receives
core funding from the Civil Justice Department of the Scottish Executive, but
the pattern of funding at local level is patchy, erratic and often non-existent.
One small service in the West of Scotland has closed because of lack of
funding and support from the local authority. We would be happy to provide
more information on request.
Hilary Campbell
Chief Executive
Couple Counselling Scotland
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Scottish Civic Forum
Family Matters: Improving Family Law in Scotland
The Scottish Civic Forum held a public dialogue on the Parents and Children White Paper
in November 2000 and specifically targeted organisations likely to have different views on
the proposals. 25 organisations were represented and there was a panel session involving
Scottish Women’s Aid, Roman Catholic Church in Scotland, One Parent Families in
Scotland, Evangelical Alliance and Family Mediation Scotland. Response to the meeting
was enthusiastic and a number of those present said that they would not otherwise have
been able to hold discussions with some of the other groups there, but had been able to get
involved because of the Forum’s neutral convenership. A commitment was given by
participants to meet again once the proposals were further developed. The follow-up
meeting took place as part of the Scottish Executive’s consultation on Family Matters:
Improving Family Law in Scotland.
The Forum was also commissioned by the Scottish Executive to hold two similar meetings
in Perth and Dumfries.
This paper sets out the results of all the discussions held and links these, where common
issues emerged, to those set out in the analysis of written consultation responses document
published by the Scottish Executive in February 2005. It also highlights additional points
that emerged during the Forum discussions which may not be reflected in the Executive’s
analysis of the written consultation responses.
The meetings involved both individual members of the public and representatives of
organisations. Not every issue was discussed at the meetings, rather, participants
focussed on the questions they considered were particularly important to them within the
broad themes in the consultation documents.
Analysis
There was unanimous agreement that the fundamental concern was the welfare and rights
of children and, particularly at the November 2000 meeting, it was stressed that focusing on
developing and presenting the proposals from that perspective allowed scope for a greater
degree of consensus to emerge rather than approaching issues from other human rights
perspectives.
At the November 2000 meeting there was a discussion about same sex relationships with
some people considering that the Bill should explicitly provide for same sex relationships. A
number of others present, however, thought this would run the risk of provoking serious
disagreements in the same way that the repeal of Section 2A had done. The view was that
if the wording in the Bill does not preclude same sex relationships then it might be better to
avoid explicit language.
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Parental Rights and Responsibilities for unmarried fathers
The majority of participants at all of the meetings were in favour of conferring parental rights
and responsibilities on unmarried fathers. This concurs with the analysis of written
consultation responses in the Scottish Executive’s report. It was felt that there would be
particular benefits for those in stable relationships and that it would also help to address
concerns about discrimination against men in the family law context. Although some
religious groups had concerns about other aspects of the proposals undermining the
institution of marriage all agreed that both father and child had the right to an ongoing
relationship whether or not the parents are married. Some people felt that the Scottish
Executive should do more to promote the importance of marriage as the most stable
relationship in which to bring up children.
There was concern about the pressure on mothers at the time of registering the birth
without them perhaps realising all of the implications. It was therefore felt that there needed
to be information and education available. It was suggested that a comprehensive pack
issued during pregnancy before the very pressured time around the birth, might give
mothers more of an opportunity to read and understand all of the implications.
No-one opposed the proposal outright but there were a number of concerns raised. There
needed to be adequate protection in cases where there had been violence or abuse. This
point was also raised in the Executive’s report. The issue of conflict between parents was
raised in Glasgow and Dumfries – for example, extra rights might create more scope for
single fathers to intimidate the mother – recognition that responsibilities came alongside
rights was needed, particularly given that some fathers shirk their existing responsibilities.
In Perth some people were concerned about the range of cases covered by the term
‘unmarried father’ particularly where some people are very young, perhaps leading an
erratic lifestyle. This view appears to have been mirrored by some respondents to the
written consultation. It was suggested that some sort of assessment system before
granting PRRs might address this, although it was recognised this might not be feasible. In
Glasgow there was concern that the approach to PRRs was adult rather than child
orientated, for example, no mention was made of asking the child who they wanted to live
with.
Some people thought that this provision should be made retrospective, primarily to prevent
discrimination against unmarried fathers, but there was agreement that this may not be
feasible.
A number of specific recommendations were made at the first Glasgow meeting which
were agreed by all participants:
x
x

There should be a requirement to consult children about any extension to PRRs.
A ‘birth-pack’ should be developed to be given to mothers during pregnancy
explaining the legal implications and other relevant issues related to granting PRRs
to the father. This would prepare the mother for making the decision as to whether
or not to jointly register the child’s birth; allow a more informed decision to be taken;
remove the pressure at the time of registering the birth
x A fee for parental agreements should be waived. It was felt that if the principle of
the extension of PRRs was being encouraged then the fee should be waived. At
present there are relatively few such agreements.
x Consideration should be given to some sort of monitoring for PRRs


531

FL 41
Reducing the periods of non-cohabitation required to constitute grounds of divorce
from 2 years to 1 year with consent and 5 years to 2 years without consent
Contrary to the views expressed in the written consultation, the majority of participants in
the Forum meetings agreed with this proposal, although some participants felt strongly that
reducing the non-cohabitation periods would lessen the chance of reconciliation and the
change in the law would make marriage more easily disposable. Those who opposed the
proposals often cited religious viewpoints and concerns about undermining the institution of
marriage as the reason for their opposition. Of the majority who agreed with the proposals,
one argued for a 3 year period of separation where divorce was contested and 18 months
where uncontested. However, the remainder felt that the periods suggested were too long
and that slowing the process often meant ‘upping the aggro’ and could often put more
pressure on children. It was suggested that by the time people reached the point of
considering divorce, they had already given the issue a lot of thought and therefore a
question about the need to create further delay at that point.
In Perth, those who supported change felt that if divorce were to happen it should be as
quick and painless as possible. In Dumfries, while the majority felt that five years was too
long: children can keep up hope of reconciliation and ultimately be crushed when the
outcome was the same, some argued that any grieving process takes between one and two
years, with emotions running high in the first year. This suggests that some thought the
one year suggested period was too short.
The point was made that in Jewish marriages, while a marriage is automatically adopted
into civil law there is no similar link when a Jewish marriage ends in divorce. Divorce in
Jewish marriage can happen within weeks where both parties agree. This means that
unless there is provision to allow a linkage between Jewish divorce and civil divorce, there
can be no clean break. The earlier consultation document (Parents and Children White
Paper) proposed a mechanism to allow sheriffs to take account of this and concern was
expressed that this was not mentioned in the current consultation (Family Matters:
Improving Family Law in Scotland).
Fault grounds for divorce
Some views were expressed that ‘fault’ was required as a demonstration that in a two-way
contract of marriage someone had defaulted and that elimination of this reason for divorce
would be the end of the family as an institution. However, the prevailing view was that the
presence of the ability to ‘blame’ or cite ‘fault’ encourages acrimony and conflict. Concern
was also raised that the concept of fault is used to speed up divorce in some cases.
It was suggested that the Executive should look at why the divorce rate is rising. Concern
was also raised about the amount of public expense incurred through dealing with divorce
through the courts.
The case for mediation as an invaluable tool for supporting and helping people was also
strongly expressed.


532

FL 41
Updating the law on matrimonial interdicts and exclusion orders
There was strong support for the extension of Matrimonial Interdicts to cover places
frequented by the victim and children eg schools and workplaces. It was recognised that
while some people feel genuinely abused and unable to seek help, there are some who
might abuse the interdict process. In Glasgow the majority felt it was necessary to err on
the side of protection. In particular it was felt that single mothers, teenage mothers and
same-sex couples do not currently receive the support they need.
A minority of participants, a number of whom represented fathers’ groups, were strongly of
the view that there is currently a bias against men in relation to interdicts and exclusion
orders. They felt that women can use the ‘physical abuse card’ to get their own way and
that measures are sometimes used on the strength of allegation rather than proof.
Examples of ‘bad men’ are used to exclude ‘good men’. These participants suggested that
lying to obtain an interdict should be a prosecutable offence.
There appeared to be no disagreement about the proposal to extend the power of arrest
although it was suggested that family therapy was a better approach. In Perth it was
suggested that the duration of power of arrest should be assessed on a case by case basis.
Legal safeguards for co-habitants
Again, contrary to the written consultation responses, there was general support for these
proposals. In Perth it was felt that legal safeguards were better than comprehensive rights
which might challenge the state of marriage and it was suggested that there should be a
‘trigger period’ for cohabitation after which the safeguards came into force. In Dumfries it
was suggested that co-habitees, including same-sex couples should register the date of
their commitment so that the length of time of co-habiting could be measured. Some
people were of the view that safeguards should be directly linked to the presence of
children.
While a number of people agreed there should be a differentiation between rights for
married couples as opposed to co-habitees, there was a significant view that the proposals
did not go far enough. One Glasgow participant said “I don’t see why the woman I have
lived with for 20 years shouldn’t have a fair share in the things we own as she would have
had if we were married.” Concern was also expressed that only household goods and
money appeared to be covered. The point was made that fathers who are not the main
carer still have additional expenses eg for a larger house with room for his children to sleep
in, travelling expenses and so on. It was suggested by one participant that men can find it
more difficult to secure Legal Aid because they are often working.
There were divergent views as to whether or not the proposals put children first. In
Glasgow it was felt that they did and this was supported but in Dumfries some people
thought they did not put children first. This generated concern given the consensus that the
welfare and rights of children should be the over-riding element. It was agreed, for
example, that children of all partnerships should have the same rights in division of property
and finance on the separation or death of one parent.
Some people suggested that co-habitees could draw up their own contract rather than
conforming to Scottish Executive guidelines but others pointed out that people often don’t
look ahead in this way. Another felt that when lawsuits come into play it is often implied
that women have signed such agreements under coercion.
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It was recommended that rights and responsibilities need to be clearly defined and that
there needs to be an education programme on these as well as on marriage.
Stepparents and parental rights and responsibilities
There was general agreement that contact was important but concern about extension of
PRRs to married stepparents from some people in Perth who felt it could be confusing for
children and might lead to a risk of clashes and therefore more distress for children. It was
also felt that SPPRRs would be difficult to revoke. In Dumfries it was felt that married
stepparents had made a long-term commitment to each other and usually to any children of
either party. The Executive needed to proceed in the best interests of the child.
Different views were expressed in Perth and Dumfries about involving children in decisions
about contact. Some people in Perth expressed concern that if children were ‘factored in’
they could be manipulated by adults. In Dumfries on the other hand it was felt that children
as young as six or eight could and should be listened to – although it was recognised that
they may not wish to upset the adults concerned. Estranged parents could find it difficult to
gauge correctly the feelings of the child but child psychologists could help with this.
It was recommended that guidance should be sought by the Executive on best practice in
seeking the views of children.
Contact with grandparents and wider family
There were mixed feelings about the right of contact for grandparents and wider family
members in both Glasgow and Perth. In Dumfries grandparents were strongly of the view
that they should be allowed some form of contact with children but it was emphasised that
children should always be asked and the ‘listener’ needs to be well –trained and tuned in to
the problems children face when parents separate.
There was general support for contact with wider family and concern that grandparents
often miss out when parents separate. Some people felt that the position of paternal
grandparents was particularly problematic because of what was seen as bias against men
in the current legislation.
Concerns focused around three main areas: potential for confusion; potential for abusers
taking advantage of the access rights of grandparents; and risk that the legal process
involved could destroy families. On the first point, one person argued that in some cases
four sets of grandparents could potentially have a right to contact and this could result in a
child spending all of his/her time being ferried from one grandparent to the next. It was
suggested that a possible solution could be through using mediators or promoting
consensus building, looking at the root of family conflict rather than resorting to the courts.
Contact centres were also suggested to help in difficult situations as well as assisting
fathers with a history of violence to meet their children in a safe environment. It was
recommended that current mediation services need to be boosted to meet these needs
adequately. Lawyers’ self-interest was also alluded to in relation to court involvement and it
was suggested that the medical rather than the legal profession should to be involved.


534

FL 41
Promoting information about the law to families
It was generally felt that current information is fragmented and co-ordination is necessary.
A website could provide general information on rights and responsibilities, the legal position
etc. Information via schools and colleges was also suggested. In Dumfries it was felt
important that messages reach all families and that radio, TV, etc should be used to raise
awareness of parents’ rights and responsibilities and of the options available to parents.
For example, the ability at the moment for people to enter into voluntary agreements that
would offer them a degree of legal protection. Options need to be made clear and systems
put in place so that people can make their choices easily.
The question of adequate resources for organisations involved in support, dissemination of
information and education was raised.
Services for families in difficulties or transition
Resources were a key issue raised in this context. It was felt that the body of knowledge
about securing good outcomes for families was not good enough to cover all situations and
that specialist advice was often needed. Although it was recognised that counselling and
family therapy is expensive, it was pointed out that court action is also expensive and that
courts are places for legal argument and decision rather than being the best place to
resolve family issues. Courts operate within a professionally restricted legal mechanism
and cannot be responsive enough to the emotional and personal issues that arise in family
disputes.
Since many marital problems arise from financial issues it was felt that there needs to be
more money advice services available. Voluntary services, social services and primary
health care services should be being more adequately resourced to help families in
difficulties or transition. Comment was made as to why the consultation question focused
on the voluntary sector when a range of public agencies are also involved in service
provision.
Summary of the additional points raised:
Need to more fully resource voluntary and public sector services to support families in
transition or in difficulties, recognising that current resourcing of court services to deal with
family law issues costs substantial sums of money
Need for co-ordinated and widely available information and educational materials for all
concerned – children and adults
Church representatives’ view that the Executive should emphasise a desire to promote the
state of marriage as the most suitable environment for bringing up children
Possibility of highlighting to people that they can voluntarily enter into agreements to give
them legal protection in the event of relationship breakdown
Need of those married in Jewish law to have divorce under Jewish law recognised through
giving sheriffs the right to exercise discretion to allow it – Jewish marriages are
automatically adopted in civil law but divorce is not
Ability to prosecute if someone lies to obtain an interdict
Production of a ‘birth pack’ to be issued during pregnancy explaining rights and
responsibilities, including relating to tenancy and mortgages, and the implications of joint
registration of the birth with the father
Debbie WIlkie
Director
Scottish Civic Forum
07 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Association of Chief Police Officers Scotland
I refer to your correspondence dated 10 February 2005, in relation to the above subject,
which has been considered by members of the General Policing Business Area and
can now offer the following by way of comment.
Members anticipate that the proposals contained within the legislation will have an
impact on front line policing in respect of responding to more incidents where interdicts
are in force. Therefore, it is important that officers are updated and informed of the
changes in order that the necessary and appropriate action can be taken. As well as
diversity issues in relation to the gay community and the Civil Partnership Act, which
proposes gay marriages and occupancy rights of co-habiting couples of the same sex,
Section 2 of the Bill may have relevance in cases of forced marriages in minority ethnic
communities.
Police officers commonly attend disputes between unmarried partners in relation to the
custody of children and, accordingly, operational personnel will require clear guidance
to ensure consistency and appropriateness of response. For example, if an unmarried
father absents himself from the family home for an extended period, has no contact with
his child or the child’s mother, then decides to re-establish his relationship with the
child, would he automatically resume parental rights, as articulated within Section 2 of
the Children (Scotland) Act 1995, viz.
x
x
x

to have the child living with him or otherwise to regulate the child’s residence;
to control, direct or guide the child’s upbringing;
if the child is not living with him, to maintain personal relations and direct
contact with the child on a regular basis; and
x to act as the child’s legal representative.
Clearly, such a situation may well be objected to by the child’s mother, and may be
detrimental to the child’s welfare.
In addition to implications in regard to IT requirements and awareness training, if, as
anticipated, there is an increase in the number of ‘Domestic’ interdicts, there may be
resource implications in respect of officers responding. Also, on the basis previously
mentioned, there may be similar implications for warrants staff who may have to deal
with greater numbers of interdicts and upload this information onto the warrants system.
The current changes in relation to the Family Law and Civil Partnership Act are closely
related to national policing issues, including domestic abuse, and therefore policing
guidelines will have to be amended accordingly.
In conclusion, members agree that it would be useful if guidance were issued
explaining the key elements of ‘Family Law’, as well as the practical implications for
agencies who may be involved.
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I trust that the foregoing is of assistance to you.
William Rae
Chief Constable
Honorary Secretary
ACPOS
23 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from East Ayrshire Council
I refer to your letter of 10th February, and write with the Council’s response to
the request contained therein. As with the consultation process, comments
will simply be confined to the questions where we consider the proposals
have child protection implications. Accordingly, on behalf of East Ayrshire
Council, I would comment as follows:Unmarried Fathers: Rights in Relation to Children (Section 17)
We consider that this proposal is to be welcomed as it simplifies the law and
avoids confusion where a father might appear on a birth certificate, but does
not have any parental responsibilities for the child.
Proposed Changes in Respect of Occupancy Rights and Protection from
Violence (Sections 24 & 26)
The introduction of domestic interdicts (Section 24) is to be welcomed as it
extends the protection to non-abusing partners and children from abusive cohabitees.
Rights in relation to Children for Step-Parents and Grandparents
We are pleased to note that the Executive appears to have agreed with this
Authority’s view as expressed when responding to the consultation. As
previously advised we consider that the child’s best interests ought to be
paramount and we considered that giving extended family members
automatic parental rights rather than an ability to apply for those rights is not
consistent with a child’s best interests. We felt that the current Section 11
process allows any child welfare concerns to be addressed in an appropriate
manner. We also felt that if there is no voluntary agreement it is extremely
difficult to successfully promote contact and that voluntary agreement works
best. We feel that there ought to be more independent mediation available to
assist in the process of agreeing voluntary arrangements and to assist in
ensuring that any such voluntary agreements have the best possible chances
of success. We also considered that greater provision of centres to facilitate
supervised contact outwith working hours would assist in making any
voluntary contact a positive experience for all involved.
We also indicated that any proposals which allowed step parents to obtain
parental rights and responsibilities by agreement would dispense with what
we considered to be an important safeguard for the welfare of the child.
Currently when a step-parent makes a Section 11 application a social work
report is required and we felt it would be wrong to remove this safeguard. The
view of the child are important and ought to be considered when making any
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significant decisions in relation to who should have parental rights or
responsibilities in relation to that child.
Consultation
We are satisfied that the Executive has carried out a worthwhile consultation
in respect of the provisions in the Bill and that the concerns raised by this
Authority in response to the parts of the consultation which we felt impacted
upon child protection have been taken on board.
I trust that these comments, which have been confined to the child protection
aspects of the Bill rather than the Private Law aspects of the Bill will be of use
to the Committee.
Mr David Mitchell
Head of Administrative & Legal Services
East Ayrshire Council
March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Aberdeenshire Council
Aberdeenshire Council welcomes the opportunity to submit views to the
Justice 1 Committee on the Family Law (Scotland) Bill, which was introduced
to the Parliament on 7 February 2005.
As a public authority, Aberdeenshire Council does not propose to provide any
views on the private law aspects of the Bill.
In relation to the public law aspects, Aberdeenshire Council wishes to provide
the following view on Section 17, Unmarried Fathers: Rights in Relation to
Children.
Aberdeenshire Council welcomes the clarity provided by the proposal to
extend parental rights and parental responsibilities to fathers where they are
registered as the child’s father under the various Births, Deaths and Marriages
Acts/Orders. It should be easy for the Council to independently evidence in
relation to a Looked After child whether the child’s father has parental rights
and responsibilities or not. This is important in relation to, for example,
freeing for adoption cases, when the Sheriff requires to know who has
parental rights and responsibilities.
Aberdeenshire Council notes that Section 17 goes on to give the Scottish
Ministers power to make regulations which would give fathers parental rights
and parental responsibilities in other situations, but the Bill does not provide
any indication as to what those other situations would be. It is not clear why
other situations cannot simply be stated in the Bill, rather than left to future
Regulations. The Council’s concern is that it is important that outside parties,
including the Local Authority and the Court, can easily establish who has
parental rights and responsibilities in relation to a child. In terms of the child’s
welfare it is important that this can be easily and independently evidenced.
This is the case where parental rights/responsibilities are conferred through
marriage and registration, and the same should apply to any other situation
that the Scottish Ministers may have in mind.
Alistair Stobie
Senior Solicitor
Aberdeenshire Council
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Scottish Council for Single Homeless
Written evidence on the Family Law (Scotland) Bill
The Scottish Council for Single Homeless (SCSH) is pleased to take the
opportunity to give evidence to the Justice 1 Committee on the Family Law
(Scotland) Bill. SCSH is the national membership body for organisations and
individuals working to reduce and prevent homelessness in Scotland. Our
membership includes local authorities, RSLs, voluntary bodies, frontline
homelessness services, health and homelessness organisations as well as a
range of individual members and academics. SCSH also includes a Youth
Unit which seeks to highlight issues relating to homelessness and young
people. SCSH is represented on the Scottish Executive’s Homelessness
Monitoring Group.
Sections 8 & 9: Matrimonial interdicts and powers to arrest
Although SCSH supports in principle the Bill’s proposals for the extension of
coverage of matrimonial interdicts and exclusion orders a number of concerns
which we raised at the consultation stage have not been addressed. One of
our concerns is that the orders do not appear to extend to all places a child
may attend (for example childminders).
SCSH does not agree with current proposals that powers of arrest fall
automatically after 3 years (whether or not there has been a divorce). The
Executive’s current view is that the intended law would strike a balance
between termination of powers to arrest which are no longer required or
appropriate, and preserving protection for a reasonable length of time.
However, abuse can often escalate post-divorce and raising a new action
(even if granted) could have severe financial implications for the applicant. A
more robust power would be one that could include a review system after the
3 years where there would be an option for retaining it. SCSH proposes that
such a review system would also take into account any previous history of
breaches of interdict.
SCSH is extremely disappointed that the opportunity was not taken to make
breach of a matrimonial interdict or domestic interdict a criminal offence which
would make them more effective. If it is a criminal offence for breach of a
non-harassment order or indeed an antisocial behaviour order there is no
sound reason why the same should not be the case where ‘domestic’
interdicts are concerned. This would indicate how seriously a breach of
interdict is viewed.
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(Section 17): Unmarried fathers: rights in relation to children
Although in principle SCSH supports the conferring of PRRs on unmarried
fathers where there is joint registration of the child’s birth, nothing has been
written directly into the Bill that ensures protection of women and children
from inappropriate contact with an abusive father holding PRRs. This is
despite the Bill policy memorandum stating that one of the most common
concerns raised at the consultation stage was protecting women and children
from inappropriate contact with an abusive father holding PRRs. SCSH has
been made aware by our members of examples of abusive relationships
where a mother is coerced into agreeing to joint registration.
Further to this, in cases of abusive relationships, the Bill does not set out clear
procedures as to how the women/child can have PRRs for unmarried fathers
removed/suspended. The process for doing so needs to be able to be
implemented in a manner that is both uncomplicated and does not impose
significant financial burdens on the applicant. The last point is particularly
important given that access to legal aid is limited, and even those on very low
incomes may face having to pay the legal costs from their own pocket.
Proposed new rights for cohabitants (sections 18-23)
SCSH broadly welcomes the new rights afforded to cohabitants. We believe it
is appropriate for cohabitants to seek settlement from the deceased’s estate
through the courts, since circumstances of cohabitation may vary
considerably, from long term stable relationships to, say, a cohabitation which
commenced only a couple of weeks prior to the death of the partner. We
believe it may be appropriate for same sex couples in a civil partnership (i.e.
who do not have the option of marriage) to be afforded the same rights as
married couples in terms of occupancy and inheritance. Different sex couples
in a civil partnership are in a different position since they have the option of
marriage with the concomitant legal responsibilities and entitlements. We
would recommend that the Committee takes the opportunity afforded by this
Bill to consider this issue.
SCSH believes that the court should take into account both any financial
contribution made by the surviving cohabitant to the purchase or mortgage of
the house and any other contribution towards making the home (such as
looking after children whilst the other partner is at work).
The Bill does not provide specific legal safeguards for elderly siblings living
together, adult friends living in shared accommodation and older relatives
living with younger members of the family. It is not clear whether the
determinations listed within Section 18 (subsection 4) could, potentially, afford
protection for these groups of people. Whilst we believe that long standing
living arrangements between siblings should mean that there is security
should one of them die, and private arrangements can be made, it is difficult
to place a clear definition on the circumstances in which occupancy rights
would apply. Therefore a court may be the best arbiter in such cases.
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Proposed changes in respect of occupancy rights and protection from
violence (sections 24 & 26)
SCSH was pleased that the Executive did not seek to repeal certain
provisions of the Matrimonial Homes (Family Protection) (Scotland) Act 1981
which enable an arrested person to be detained for a further 2 days. However,
SCSH believes the opportunity should be taken to repeal Section 4 (3) of the
Act, which, in our view, unnecessarily undermines the granting of exclusion
orders. Section 4 (3) of the Act states that an exclusion order shall not be
granted if it appears to the court that it would be unjustified or unreasonable to
do so having regard to for example the spouse’s conduct and financial
resources. SCSH is of the view that if the court accepts that an exclusion
order is necessary for the protection of the applicant or any child of the family
then that should be the paramount consideration.
Rights in relation to children for step-parents and grandparents (not
listed within Bill)
As highlighted previously in relation to Section 17, there is concern that once
rights are awarded to the step-parent(s) they would be extremely difficult to
remove or suspend if an abusive case is highlighted. SCSH believes that the
only way to ensure that the child’s voice is properly heard (where step parents
have come to an agreement), is for there to be a requirement to go to court to
have parental rights and responsibilities conferred and for the child to be
consulted accordingly.
In a complex situation there could be cases where birth and step-parents
each have parental rights and responsibilities towards the child (e.g. for
schooling and health). The priority is to safeguard the interests of the child;
multiple rights may only lead to conflict and confusion.
With regard to right of contact and grandparents, SCSH supports the
Executive’s view that an automatic right for grandparents would in practice
ignore the views of children themselves, be inconsistent with the basic
framework of law that is founded on adults’ responsibilities towards children
and in some circumstances, provide grandparents with greater legal rights
than fathers. There is also a danger that abusers could use this right of
contact to gain access to the mother/child. In light of these concerns, courts
would be best placed to regulate specific cases.
Other Concerns
The Executive did not include provisions within the Bill to address the
Homelessness Task Force recommendation about extending the right to
throughcare to children looked after for significant periods after their 12th
birthday. Acting on recommendations of the Throughcare and Aftercare
Working Group, Local Authorities would provide appropriate housing advice
(including advice on what to do in a crisis) before leaving care.
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Conclusion
Whilst SCSH broadly supports many of the provisions contained within the Bill
we hope that the Committee will consider our concerns including the
additional measures outlined. We are both happy for our submission to be
made publicly available and to answer any further questions on the contents.
Robert Aldridge
Director
Scottish Council for Single Homeless
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Richard Fromholc
Dear Sir / Madame, I am writing to you to submit evidence regarding Section
17 of the Family Law (Scotland) Bill.
1. Unmarried fathers: rights in relation to children (Section 17)
2. Having read your proposals regarding (1) I am absolutely shocked at the
lack of support by your system to non-resident alienated parents!
3. The Parental responsibilities and parental rights (PRRs) issue is actually
not worth the paper it is written on!
4. The reason I say this is because it changes very little in regard to the plight
of loving responsible non- resident parents.
5. Many (Formerly) married parents that have the PRRs automatically
bestowed on them soon find out how worthless the piece of paper is!
6. The Children (Scotland) Act 1995 introduced the PRRs and it is
supposedly to enable them to fulfill their responsibilities to: safeguard and
promote the child’s health, development and welfare; provide appropriate
direction and guidance; maintain personal relations and contact with the
child and act as the child’s legal representative.
7. The PRRs does not enforce any of the above (6) on the non-resident
parent!
8. The Family Law (Scotland) Bill does not come close to what is required to
re-unite children with their parents.
9. I suggest that you consider the following motions that should be on the bill
to stop the recalcitrant insidious Resident Parent from alienating the nonresident parent.
a. Total equality (yes 50 / 50) in all matters regarding the children.
b. Compulsory Mediation by professionally trained personnel that have
the powers to over rule the recalcitrant resident parent by offering
custody of the children to the other parent if the resident parent does
not behave in the best interests of the children, withholding access etc.
c. Stop the break in contact by the resident parent during unfounded
disputes (Proof of wrong doing must be immediate).
d. No longer go to court to deal with disputes regarding the best interests
of the children.
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e. Introduce a law that prevents one parent from removing the children
out with a reasonable geographical area from the other parent without
their consent.
10. Here is the evidence to support section 9 of my submission:
a. In the regard to total equality( see point 9a ) I must emphasise the need
for 50 / 50.
Without equality between both parents the childs best interests cannot be
best served. This is because in the majority of relationship break-ups the
resident parent is given all the power and 9 times out of 10 it is abused
and the non-resident parent is then subjected to blackmail by the
recalcitrant insidious resident parent!
Equality would stop the majority of disputes in one fair swoop and ensure
that the child’s best interests are met.
b. Compulsory mediation, ( see point 9b ) would be the best, fairest and
quickest way to ensure that both parents are treated equally and that it
is there that a decision on who the most capable and best parent is and
be allowed to have the children reside with them, thus giving the children
the best possible start to life.
The mediators must be given the powers to enforce this!
c. Break in contact during disputes (see point 9c) where there are disputes
between the separated parents contact should not be broken with the
children and the dispute must be resolved in the background.
The children at this time need both parents even more at this time (not
less). Again the dispute should be resolved via the Mediator and not the
Courts. (Unless immediate proof of danger to the children can be
substantiated)
d. Going to court is not the answer, (See point 9d ) it only exasperates the
majority of situations by the long drawn out disputes that are being dealt
with by Judges & solicitors that are not qualified to decide on a loving
and devoted parent’s own flesh and blood! ( Their children )
How can a Judge be expected to act as “God” over someone else’s
children? Again I reiterate that during the court battles the children must
not be prevented from seeing both parents, contact must not be broken!
A parent and child bond must not be affected!
e. Geographical situation, (see point 9e) No parent should have the right to
remove the children from the other parents area without the consent from
the other parent. This must be enforced due to the amount of children
now being taken far away from the other loving and devoted parent’s
area. This is not in the best interests of the children.
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from an Anonymous Individual
Dear Madam or Sir,
I am applying for Parental Rights and Responsibilities. The gap between
applying to the court for a writ to be served on my daughter's mother
(in order to have a say in whether they moved 400 miles away) and the
decision about PRRs will be about six months. To ensure the quickest
least painful resolution I have abandoned any aim other than
confirmation of my legal status as father. My lawyer has no reason to
think it will not be granted. Six months to achieve this makes no sense
and is a case of justice delayed being justice denied. I am not accused
of any misdemeanour. But from December onwards my daughter has been
exposed by her mother to a process of parental alienation and my
approximate 30% role in full parenting largely stopped from the time the
writ was served and and fully stopped on the day of the Child Welfare
Hearing. The process needs reform so that friction between parents does
not cause emotional abuse of the child. This surely means some
combination of:
x
x
x
x
x
x

court hearings within days rather than within weeks or months
automatic PRRs for parents separating before, not just after, the
commencement of the act
obligatory mediation where an adversarial approach is taken
recognition of and robust condemnation of parental alienation with
appropriate penalties and enforcement.

I don't think anything can be done to reverse the harm that has been
done to my daughter, not to mention the denial on her mother's whim of
my role in her upbringing, but we must surely act to reduce the
inevitability of this happening to so many separated parents in the
future as it has done in the past.
20 February 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Families Need Fathers
Executive Summary
Research shows that, after separation, children do best when they maintain
good relationships with both parents. Ensuring that this happens is what our
organization is about. We believe that the Family Law (Scotland) Bill should
help to achieve this.
We welcome the Bill subject to the comments and suggested changes below,
but in general we believe that there is much that could be done quite simply
and cheaply to help children maintain relationships with both parents and the
Bill could do achieve a great deal with a few small changes. These changes
include:
x

An explicitly stated legal right for children to have parenting from both
parents, and a presumption of adequate parenting time for each parent to
facilitate this.

x

Requirement for courts, in making orders concerning children and
Domestic Interdicts, to consider the balance of risks to children including
the widely known risks associated with the exclusion of a parent.

x

Credible tools such as community service orders to allow courts to enforce
orders made in the interests of children, and a mandatory schema to apply
these sanctions, to be the responsibility of the courts not of the other
parent.

x

A requirement for courts to investigate and consider deliberate alienation
of children from one parent by the other.

x

Courts should not be able to end parenting by one parent solely to end
conflict, but should be required to make orders for parenting to take place
in a way that prevents the opportunity for the parents to meet and conflict.

x

Replacement of discriminatory language such as “contact” by the neutral
concept of Parenting Time.

x

Facilities for unmarried fathers not able to be physically present to register
the birth of their child to append their name to the registration at a later
stage.

x

Where there are children, Domestic Interdicts against the other parent are
not to be granted ex-parte unless there is forensic or witness evidence of
abuse, and only after a balance of risks to children, including the widely
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known risks associated with the exclusion of a parent, has been
considered.
x

Family cases to be fast-tracked.

x

Judges required to give written reasons for all orders made concerning
children and these reasons to indicate inter alia the balance of risks to the
children, including the widely known risks associated with the exclusion of a
parent.

x

Family cases to start with an informal but compulsory mediation session
with parents being required to attempt to formulate a Parenting Agreement
indicating how the children are to benefit from continued parenting from
both of them.

Reasons to support the proposed changes are set out in the main body of the
evidence.
Rights of Children
The existing law, is, very properly, clear that in proceedings concerning
children, the children's welfare must be the paramount concern. Unfortunately,
it does not define what the children's welfare is, and leaves it up to individual
judges who are trained in law not child development, and are busy, to make
the best judgement they can.
There is however considerable research into what promotes child welfare in
broken families (see for example summaries from www.fathersdirect.com and
Hetherington EM (1989), Child Development, 60, 1-14).
A clear message from research is that children do best, after separation,
when they can maintain good relationships with both parents.
What is lacking from the law at the moment is a clear statement that
recognizes this and states that the objective of the law must be, where
possible, to ensure that this happens: a legal presumption that there children
must continue to have parenting time sufficient to allow quality parenting with
each parent. It is axiomatic that quality parenting occurs only in the context of
quantity parenting.
We believe the Bill should be amended to include this and that courts should
be required to have regard to it when making orders concerning children. The
statement would be in effect a statement that children have a right to a
continuing relationship with both parents.
We believe that adequate parenting time starts from a 50/50 split and works
from this to a solution that is practical in the individual family circumstances.
Sheriffs have been known to order an hour and a half every fortnight, which is
clearly not adequate to facilitate quality parenting or build relationships. There
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would be a presumption against children being removed from the locale of
their original home by long distances without the agreement of both parents.
We believe that a system founded on these principles would reduce the
opportunities for conflict between parents. Conflict usually arises from
inequality: where one parent appears to “hold all the cards”, dispute is fuelled.
If on the other hand the parents are treated as equally important from the
start, and each has imposed upon them a clear understanding that neither of
them can obtain complete control of the situation and that the other will
continue to play a significant parenting role, the opportunities for conflict are
less.
Risks to Children
It is essential in proceedings concerning children that their safety is
considered. The debate on this tends to focus on domestic abuse. Some
research findings (see www.dewar4research.org/docs/chom.pdf):
Crime statistics show that there are in the UK approximately 80 child
homicides per year, disproportionately in families where the father is
excluded.
Research also shows that children who have no contact with their father are
at much higher risk of poor educational performance, delinquency and a wide
range of other social problems.
An NSPCC study showed that out of 28 child fatalities, the father was
responsible in only 3 cases, whilst the mother was responsible in 6 and step
fathers or other male cohabitees in a further 6.
These and many other figures make it extremely clear that parenting from the
father saves lives.
Charities such as Women’s Aid campaign heavily on risk issues, and indicate
that parenting from fathers after separation can give rise to risks to children.
Statistics show that this is only very occasionally true, and to centre policy
solely on this risk condemns many more children to the certainty of the social
problems that result in father exclusion, as well as to higher risks of violence
and abuse.
The solution is that in making any orders concerning children, the courts must
be required by law to consider the balance of risks, giving due weight to the
known problems and risks that result from parent exclusion against the
statistically unlikely event of abuse resulting from continued parenting.
Where there is risk, this is not necessarily a reason to end parenting totally;
the courts should further be required to consider safe options: parenting can
be supervised where necessary and hand-overs can be arranged so that
parents who are in conflict do not need to meet face to face. Only where risks
cannot be avoided in any other way should the court be allowed to make
orders preventing parenting altogether.
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Child Abuse
It is axiomatic that the denial to a child of education or health care would be
considered abuse. Similarly, whilst the child’s views on his or her education or
healthcare should be heard, if a child simply did not want to go to school, this
wish would not be considered sufficient grounds to end education.
It is bizarre then that the system allows the exclusion of a parent from a child’s
life relatively easily. Exclusion of a loving parent has serious repercussions for
a child’s whole future. It is clearly a form of child abuse that is worse than
denial of education or health care, and should be regarded as such.
Courts regularly fail to order sufficient parenting time in the first place, fail to
enforce orders that are made, and in some cases giving undue weight to a
child’s views that are the result of deliberate alienation by the other parent.
We believe as stated that a child should have a right to adequate parenting
time with each parent and we believe that the courts should be given credible
tools to enforce orders made. It is obvious that judges will be unwilling to gaol
parents, so sanctions such as community service orders and compulsory
parenting education should be provided as alternatives, and should be made
mandatory when orders are broken.
In order to reduce conflict between the parents, which is known to be bad for
children, the enforcement of orders should clearly be the responsibility of the
court and should happen on the initiative of the court and not be seen to
depend on action by the other parent.
Where a child expresses a view against parenting from one parent, the court
should have a duty to investigate to determine whether parental alienation has
taken place. If it has this must be included in the balance of risks and should
tend to mitigate against unsupervised parenting by the parent who is
perpetrating the alienation.
In all cases, courts and all other authorities should have written policies and
make clear statements to the effect that it is in a child’s best interest to
maintain parenting relationships with both parents and that parental behaviour
that fails to support this is unacceptable.
Conflict
It is accepted that conflict between parents is bad for children. It is a common
resource of courts to end parenting by one parent as a means to end conflict,
and consequently a common device of warring parents with “residence” of
their children promote conflict in the expectation that the court will as a result
take the “easy option” and cut out the other parent. This is the ultimate
“Catch-22” for parents denied the opportunity to parent by the attitude of their
opposite number: in asking the court to intervene they are portrayed as
making matters worse.
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In making orders concerning children, courts should not be permitted to end
parenting by one parent solely on the grounds of conflict, but should instead
be required to make orders to allow parenting to happen in ways that do not
require the parents to meet face to face, and if necessary to make
accompanying interdicts that prevent the parents meeting face to face.
Examples include collecting children direct from school etc.
Language
Language is important: it is rightly unacceptable in society to describe people
in terms that give rise to humiliation or stereotyping. We believe that the terms
“residence” and “contact” used in the Children Act and related proceedings,
together with such terms as “absent parent” or “non-resident” parent are
discriminatory. They create a subliminal message that one parent is a proper
parent and the other an optional extra; that one parent has a home where the
children stay and the other one sees them in McDonald’s, if they see them at
all.
It is unacceptable to perpetrate language that suggests that one parent is not
really important to a child. In particular we find the term “contact” incredibly
offensive when used to describe one of the two most important relationships
in a child’s life.
We believe that the concept of residence and contact orders should be
abolished and replaced with the neutral concept of Parenting Time. In all
cases where orders were made, each parent would have a Parenting Time
Order. Other adults such as grandparents applying for orders could get
“Family Time” Orders.
Parental Rights and Responsibilities for Unmarried Fathers
We welcome the proposal to extend Parental Rights and Responsibilities
(PRR) to Unmarried Fathers who jointly register the birth. We believe this is
an overdue step in the right direction. Children have two parents, and they
surely have a right to have both parents recognized in law.
We are concerned that many fathers wish to be actively involved in parenting
their children do not have the opportunity jointly register the birth of their child.
At present an unmarried father can only jointly register if he is physically
present at the registration, which must occur within three weeks of the birth. A
father may be at sea, on military service overseas or away for a huge variety
of completely legitimate reasons which would prevent joint registration and
thereby cause the child to be a victim of injustice. Further, as things stand a
mother can register a birth on her own without even informing the father,
which could, whether through oversight or design, result in a child being
unjustly denied a “legal” father.
We believe that some provision must be made to overcome these problems.
Our suggested solution is that registrations in the absence of the father must


559

FL 51
be made provisional only, and that the father should be able to append his
name after the event and so complete the registration, provided due evidence
of paternity (the mother's agreement or test results) were shown.
Domestic Interdicts
We think it makes sense that the same powers of Interdict should be the
same for cohabiting people as for married people, but we have concerns over
this area where there are children involved and the Family Law Bill provides a
simple opportunity to resolve these.
We are concerned that some parents with ulterior motives such as debt
issues are making false allegations to manipulate the system, and the result is
increased risk to the child due to the exclusion of the other parent. This is
clouded by domestic violence campaigning, which, in seeking to highlight an
important issue, is failing to consider the full picture when it comes to children.
We think that where there are children, a Domestic Interdict should only be
granted ex parte where there is clear evidence either from forensics or from
witness statements given in person that violence has taken place. Otherwise
there should be an automatic requirement that the other parent should be
given opportunity to present evidence regarding the allegations against them.
As with all orders concerning children, we think that where there are children,
the court, in considering a Domestic Interdict, should have a duty to consider
the balance of risks to the children taking into account the ill effects that
children suffer from exclusion of a parent from their lives.
We think that before a Domestic Interdict is granted, the court should be
satisfied that wherever possible, a plan is in place to allow any children to
continue benefiting from parenting from both parents in a way that is safe (for
example with supervision, or with hand-overs that do not involve the parents
meeting) and should only grant an Interdict if it is convinced that such a plan
exists and is workable or that the risk to the children is, on balance, too great.
Where an Interdict is granted that prevents parenting or influences it
negatively (for instance by requiring the indignity of supervision) then there
should be a requirement for a review every fortnight, at which a new balance
of risks to the children should be carried out before determining whether the
Interdict can continue in force.
Procedures
A common complaint from parents seeking to use the legal system to be able
to parent their children is the slowness of the system, the inconsistency of
judges and the formal adversarial nature of the proceedings. The slowness of
the system means that breaks in parenting can become extended, which is
then used as an excuse not to allow parenting to resume, inconsistency arises
from cases being passed amongst various judges with different attitudes,
aptitudes and levels of understanding of the issues and the adversarial nature
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of the courtroom promotes conflict.
We believe that cases involving children should be dealt with on a fast track
scheme guaranteeing hearings within fourteen days maximum, in a similar
way to the fast track drugs trial scheme.
We believe that where possible individual cases should be reserved to a
single judge and that in all cases all orders or interdicts should be
accompanied by written reasons indicating why the orders were made and in
each case how the order ties in with the child’s right to parenting from both
parents and with the balance of risks to a child including any risk of exclusion
of one parent. These reasons would be available to subsequent judges to
guarantee consistency and would be subject to appeal if not properly in line
with the need to promote children’s welfare including the benefits of continued
parenting from both parents.
We believe that all cases involving children should begin with an informal but
compulsory mediation and information session at which each parent should
be required to set out the issues as they see them and to discuss with a
suitable support worker how the best interests of the child should be promoted
including the need for the child to continue to be parented by both parents.
This session would not necessarily require the parents to meet face to face if
they did not wish to do so; the support worker could clarify each parent’s
views to the other. Parents should be required to attempt to formulate a
Parenting Agreement covering all aspects of parenting, and their level of
cooperation with the process of doing this, or their reasons for not
cooperating, should be a factor for the judge to consider in making any orders
concerning the children. The support workers would either be court officials or
officially appointed voluntary sector workers and the resources could come
from restriction of Legal Aid in child cases, where conflicting legal advice often
just fuels conflict.
In Scots Law it is necessary in order to launch a case to draft a writ in due
form, a complex procedure, almost always requiring legal advice, which
occasions expense and delays. But, cases concerning children are usually
simple in essence, and we believe the form of writ is overkill for the job. In
England, simple forms have been in use for a considerable while and we
believe a similar system should be adopted here. This would allow cases to
get moving before children came to harm which may arise from waiting for
solicitors to complete writs etc.
Les’s Story
Finally a personal tale which illustrates how many of the points in this
submission could make a real difference to children. This is the story of Les,
an FNF member. It is one example among thousands of similar ones that we
deal with on our helpline and in our local meetings. The ideas presented
above would avoid or substantially help similar situations:
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Les from Strathclyde has two children, a son aged 8 and a daughter aged 4.
He is in the forces, and was posted to England where he had married quarters
with his wife.
His wife ran up massive debts and was emotionally and psychologically
abusive and on occasions violent, resulting in the involvement of social
services and in Les having counselling as a victim of domestic violence.
Social Services were very clear in their documentation of the situation that
Les was a good father and was not himself violent or abusive in any way.
Les' wife suddenly left him and removed herself and her children back to
Scotland. She applied for an ex parte domestic interdict with power of arrest,
claiming that Les had been violent towards the children. This was a lie, and
there was lots of evidence, e.g. from the Social Services to prove this, had the
Sheriff seen fit to examine it, but in fact the interdict was granted, and it took
Les eleven and a half months of legal wrangling to overturn it, during which
time his children did not get to see him.
Despite the facts of the situation, Les had to set about proving he was a good
father, but the Sheriff eventually accepted this and granted what he described
as “reasonable contact” - an hour and a half every fortnight!
Les is still struggling to pay debts which were run up by his wife when they
were together. When Les raised this as an issue and suggested his wife
should pay her share, she immediately ended contact between Les and the
children, resulting in further court action.
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Peter Horne
I herewith offer my own submission based on direct personal experience of
trying to see my own children over a six year period and ending up not seeing
them at all.
Having read your proposals, I am dismayed at the lack of support for nonresident parents. In all matters concerning children time is of the essence as
they need continuity of relationship and the "ongoing" care of the non resident
parent. The legal process is the complete opposite of timeous.
The "parental responsibilities and parental rights" (PRRs) in earlier legislation
is actually quite worthless. Non resident fathers, for example (married or
unmarried) have no enforceable rights whatsoever regarding their own
children. Nor is proper account being taken of resident parents who
vindictively oppose and prevent contact following separation.
Many (formerly) married parents with PRRs automatically bestowed on them
soon find out how worthless the notion is particularly since it is well
understood that Courts rarely enforce flouted Court orders for contact.
The Children (Scotland) Act 1995 introduced PRRs and it is supposedly to
enable non resident parents to fulfil their responsibilities to:
"safeguard and promote the child's health, development and welfare and to
provide appropriate direction and guidance; maintain personal relations and
contact with the child and act as the child's legal representative."
At present, and as was my experience, not one single element of the above
has been achieved where the resident parent simply opposes it.
If the resident parent does not oppose it there is no need for legislation.
The Family Law (Scotland) Bill does not come close to what is required to
ensure children do not lose a parent on the all too common occasion, these
days, of a couple breaking up. Unless the issues are taken seriously the Bill
will be regarded as a waste of everybody’s time, taxpayers, parents and
children deprived of one of their parents for no good reason at all.
I suggest that the Committee consider the following motions to stop the
implacably hostile resident parent from completely excluding the non-resident
parent.
x

A presumption of parental equality ( 50 / 50 ) as a starting point in the
discussion regarding the parent time for the children. This need not
mean 50/ 50 in real life. But it sends out the message that both
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parents irrespective of their gender are viewed as of equal importance
to the children
x

Compulsory Mediation by professionally trained personnel with the
powers to over rule the recalcitrant resident parent by offering custody
of the children to the other parent if the resident parent does not
behave in the best interests of the children by withholding access etc.

x

Stop the break in contact by the resident parent during unfounded
disputes
x (Criminal allegations, e.g., of abuse must be investigated to criminal
court standards and perjury should also be a criminal offence which it
is not in the Family Court setting).
x

Years spent wasting public and private money in adversarial disputes
in a Court are not in the best interests of children. .

x

Introduce a law that prevents one parent from removing the children
out with a reasonable geographical area from the other parent without
their consent.

Finally, I would like to point out that many fathers find themselves in a
situation as I did where they go from being fully involved in their children’s'
lives one day to not seeing them ever again the next. Unless this Committee
is prepared to address the issue seriously it will be viewed by all concerned as
a complete waste of time and public money and, more importantly perhaps,
confirm in the minds of the thousands affected that there is a deliberate antimale agenda at work in Scottish political life
Peter Horne
22 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from UK Men’s Movement
Sections 10-15:
We have made our feelings clear already. They will be ignored. No point in
saying it again.
Sections 18-23:
We have made our feelings about this clear.
This is pure nonsense. If couples want the benefits of marriage, then they
marry. If they choose not to marry, it is absurd to start conferring marital
obligations by stealth, as this Bill proposes to do.
Any couple who wish to voluntarily make arrangements between themselves
are already free to do so. This Bill will force obligations, albeit in a one-sided
way which will benefit females more than males. (Let’s be frank. this gender
discriminatory result is the sole reason these measures are included).
Sections 24 & 26:
We have complained elsewhere at length about the Scottish Executive's onesided approach to domestic abuse. These measures merely add to this
discrimination. There is zero honesty or integrity about the Executive's
approach to these issues.
Consultation:
Just as in many other consultations, our views are ignored without any
reason given. Thus, we conclude, the Scottish Executive goes trough the
motions of consulting without any intention of acting on any views which do
not coincide with the bigoted, feminist -inspired views of ministers and
officials.
Paul Duddy
UK Men’s Movement
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Brian Storie
I am writing in response to your invitation to submit views on the Family Law
(Scotland) Bill and would like to make the following comments:
Unmarried fathers: rights in relation to children (section 17)
As an unmarried father and non resident parent I am shocked that parental
responsibilities and parental rights will not be granted to the parents of
children born prior to the implementation of the bill. The current system readily
victimises many non resident parents (NRP’s) through the use of incompetent
organisations such as the CSA and yet does absolutely nothing to ease the
pain caused by the frequently irrational and unacceptable attitude of the
parent with care (PWC) on contact and all other parental issues. As an NRP
my contact is entirely subject to the mood swings of my ex-partner. I am
“granted” 6 hours of contact with my daughter per month (at most) and have
paid maintenance for my daughter since the date of her birth, yet my only
recourse for attempting to establish a meaningful relationship with my
daughter is via an adversarial court system which is populated with family
lawyers whose interest, at best, lies with their client and certainly not with the
child. In short PRR’s should be properly enforced and afforded to all NRP’s, I
along with many other NRP’s are treated as second class parents and this bill
will do nothing to change that.
Rights in relation to children for step-parents and grandparents
The issue for grandparents, particularly on the NRP’s side are subject to the
same contact restrictions as the NRP, it is ludicrous that the executive should
simply choose to ignore these issues.
Consultation
I do not believe that the general public has been made sufficiently aware of
the state of current legislation and the alienation and helplessness of NRP’s in
order for informed feedback to be provided to the committee.
Summary
In summary, the rights of non resident parents is a huge problem,
unfortunately historical evidence shows that it will not be resolved by simply
bestowing PRR’s on unmarried fathers. Total equality in parental
responsibility between parents is required to prevent abuse of the system by
the PWC.
The courts are simply not the answer to the breakdown in relations between
parents, mediation between the parents must be made compulsory in order to


572

FL 58
ensure that the child’s best interests are met, including withholding of access
from the NRP being allowed only for situations where a proven threat to the
child’s well being exists. The outcome of the mediation process must be
enforceable by the mediators.
Additionally no single parent should have the right to move to another
geographical area without the express consent of the other parent.
Brian Storie
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Steven Cannop
I am writing to you to submit evidence regarding Section 17 of the Family Law
(Scotland) Bill.
Unmarried fathers: rights in relation to children (Section 17)
Having read your proposals regarding unmarried fathers: rights in relation to
children (Section 17) I am absolutely shocked at the lack of support by your
system to non-resident alienated parents!
The Parental responsibilities and parental rights (PRRs) issue is actually not
worth the paper it is written on!
The reason I say this is because it changes very little in regard to the plight of
loving responsible non- resident parents.
Many (formerly) married parents that have the PRRs automatically bestowed
on them soon find out how worthless the piece of paper is!
The Children (Scotland) Act 1995 introduced the PRRs and it is supposedly to
enable them to fulfil their responsibilities to: safeguard and promote the child's
health, development and welfare; provide appropriate direction and guidance;
maintain personal relations and contact with the child and act as the child's
legal representative.
The PRRs does not enforce any of the above on the non-resident parent!
The Family Law (Scotland) Bill does not come close to what is required to reunite children with their parents.
I suggest that you consider the following motions that should be on the bill to
stop the recalcitrant insidious Resident Parent from alienating the nonresident parent.
a. Total equality (yes 50 / 50 ) in all matters regarding the children.
b. Compulsory Mediation by professionally trained personnel that have the
powers to over rule the recalcitrant resident parent by offering custody of
the children to the other parent if the resident parent does not behave in
the best interests of the children, withholding access etc.
c. Stop the break in contact by the resident parent during unfounded
disputes (Proof of wrong doing must be immediate).
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d. No longer go to court to deal with disputes regarding the best interests of
the children.
e. Introduce a law that prevents one parent from removing the children out
with a reasonable geographical area from the other parent without their
consent.
Here is the evidence to support the above motions of my submission:
Point A
In the regard to total equality (see point a) I must emphasise the need for 50 /
50. Without equality between both parents the Childs best interests cannot be
best served. This is because in the majority of relationship break-ups the
resident parent is given all the power and 9 times out of 10 it is abused and
the non-resident parent is then subjected to blackmail by the recalcitrant
insidious resident parent! Equality would stop the majority of disputes in one
fair swoop and ensure that the child's best interests are met.
Point B
Compulsory mediation, would be the best, fairest and quickest way to ensure
that both parents are treated equally and that it is there that a decision on who
the most capable and best parent is and be allowed to have the children
reside with them, thus giving the children the best possible start to life. The
mediators must be given the powers to enforce this!
Point C
Break in contact during disputes where there are disputes between the
separated parents contact should not be broken with the children and the
dispute must be resolved in the background. The children at this time need
both parents even more at this time (not less). Again the dispute should be
resolved via the Mediator and not the Courts. (Unless immediate proof of
danger to the children can be substantiated)
Point D
Going to court is not the answer; it only exasperates the majority of situations
by the long drawn out disputes that are being dealt with by Judges & solicitors
that are not qualified to decide on a loving and devoted parent's own flesh and
blood! (Their children) How can a Judge be expected to act as "God" over
someone else's children? Again I reiterate that during the court battles the
children must not be prevented from seeing both parents, contact must not be
broken! A parent and child bond must not be affected!
Point E
Geographical situation, no parent should have the right to remove the children
from the other parents area without the consent from the other parent. This
must be enforced due to the amount of children now being taken far away
from the other loving and devoted parent’s area. This is not in the best
interests of the children.
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The timescale involved in resolving disputes runs into months sometimes
years. We need to reduce this by quick procedures in place and upheld
Mediations would significantly reduce the amount of court cases being
brought forward to the courts thus making the workload more bearable for the
judiciary system
Meeting centres set up so that visiting parents have their own special quality
time and build relationships with their children
Steven Cannop
11 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Duncan Shields
The following is my submission to this inquiry. Due to the manner in which the
Scottish Parliament takes little effort to inform the public it was only while
browsing the justice 1 website I found this call for evidence. That was today
the last day for providing evidence 8th April 2005.
Due to such short notice and lack of time to provide an expansive list I will
raise only a couple of major points.
Presently our organisations have absolute proof the Law Society of Scotland
and its membership are using family law to abuse children and their fathers
through the civil legal process to obtain assets with long term funding via
legal aid. Particularly those who cant get representation due to the Law
Society of Scotland’s CLOSED SHOP.
All lawyers presently are using flawed insurance via Marsh UK I provide the
writ served on Marsh International by Elliot Spitzer. This is highly relevant as
the bulk of the Law Society are using legal aid able to BULLY families using
family law to undermine the fathers authority in the family home while they
plunder the families assets and children’s future inheritance .Presently I am
seeking substantial information via the Information commissioner to PROVE
this is all fact.
The recent withdrawal of the table of fees by the Law Society of Scotland
shows an illegal system in operation.
It will be shown that massive property theft is being made by collusion
between the Scottish Legal Aid board and members of the Law Society of
Scotland a sinister network of abuse ultimately to provide maximum financial
advantage to lawyers at the expense of the family and children. It is
outrageous for any member of the legal profession to suggest the long term
litigation instigated by this malice is good for children while massive profits are
being made by lawyers involvement who undermine a families human rights
It is outrageous that the civil legal system in Scotland has been allowed to
PLUNDER massive amounts of land, business and property under the guise
of family law when so much of a families assets are frittered away by lawyers
abusing the system. Few if any regulated by a system which has been proven
in the Legal Profession Inquiry to be utterly corrupt.
SORT OUT THE CORRUPTION IN FAMILY LAW AND THEN FAMILY LAW
MAY LEAD TO A MORE AMIABLE WAY OF RESOLVING SEPARATING
COUPLES ISSUES THAT END UP IN COURT.
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Duncan Shields
For and on behalf of the International Men’s Organisation and Fathers
Fighting Injustice
8 April 2005
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
--------------------------------------------------------------------X
THE PEOPLE OF THE STATE OF NEW YORK
by ELIOT SPITZER, Attorney General of
the State of New York,
Plaintiff,

:
:
: COMPLAINT

-against-

: Index No.
:

MARSH & McLENNAN COMPANIES, INC.
AND MARSH INC.,
Defendants.

:
:

--------------------------------------------------------------------X
1.

Plaintiff, the People of the State of New York, by Eliot Spitzer, Attorney

General of the State of New York (“Attorney General”), complaining of the above-named
defendants, alleges upon information and belief, that:
PARTIES
2.

This action is brought by the Attorney General on behalf of the People of

the State of New York based upon his authority under Articles 22 and 23-A of the General
Business Law, § 63(12) of the Executive Law, and the common law of the State of New York.
3.

Defendant Marsh & McLennan Companies, Inc. (“MMC”) is a Delaware

corporation with its principal place of business in New York County, New York.
4.

Defendant Marsh Inc. (together with MMC, “Marsh”) is a Delaware

corporation and is a wholly owned subsidiary of MMC, with its principal place of business in
New York County, New York.
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PRELIMINARY STATEMENT
5.

Marsh is the largest provider of insurance brokerage and consulting

services in the world. It holds itself out to its clients as a trusted expert in the analysis and
placement of insurance policies. Businesses and individuals who need insurance retain Marsh to
help them design an insurance plan and negotiate with insurance companies to get the best mix of
coverage, service, financial security and price.
6.

According to Marsh, “Our guiding principle is to consider our client’s best

interest in all placements.” It boasts, “We are our clients’ advocates, and we represent them in
negotiations. We don’t represent the [insurance companies].” [Marsh-NY 32815]1
7.

The facts show otherwise. Since at least the late 1990s, Marsh has

designed and executed a business plan under which insurance companies have agreed to pay
Marsh more than a billion dollars in so-called “contingent commissions” to steer them business
and shield them from competition. Styled as payments for nebulous “services,” the agreements
to pay these commissions were called “placement service agreements,” (“PSAs”) and, most
recently, “market services agreements” (“MSAs”), by Marsh.
8.

Whatever the agreements were named, they created an improper incentive

for Marsh. As one Marsh executive told his subordinates, the size of the contingent commission
payments to Marsh determines “who [we] are steering business to and who we are steering
business from.” [Marsh-NY 17870] In another instance, during discussions with an insurance
company president seeking to expand her firm’s sales, a Marsh executive did not advise her to
provide a better product to Marsh’s clients; instead, he told her that she would need to enter into

1

Bracketed citations refer to documents attached as exhibits hereto.

2
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a contingent commission agreement paying Marsh an amount that was “above market.”
9.

At times, Marsh’s plans to maximize the profits it received from

contingent commission agreements went even further: it designated winners. Marsh solicited -and obtained -- fictitious high quotes from insurance companies in order to deceive its clients
into believing that true competition had taken place. It promised to protect insurance companies
from competition, and did so. And it threatened to hurt the business of those who thought of
truly competing for particular pieces of business.
10.

This business plan was phenomenally profitable. For example, it has been

reported that in 2003 alone, approximately $800 million of Marsh’s earnings were attributable to
contingent commission payments. That year, Marsh overall reported approximately $1.5 billion
in net income. Marsh, however, has never disclosed to its shareholders how contingent
commissions constitute the lifeblood of its business. Jeffrey Greenberg, the Chief Executive
Officer of Marsh, has stated: “We don’t break out contingent commissions. That is not
separately enumerated because it is part of our business model . . . .” [July 28, 2004 Analyst
Conference Call Transcript]
11.

The losers in all of this, of course, are Marsh’s clients and the marketplace

for insurance, which Marsh has corrupted by distorting and elevating the price of insurance for
every policyholder. Other victims here are Marsh’s own shareholders, who have never been told
that hundreds of millions of dollars of Marsh’s profits derive from illegal activities.
JURISDICTION
12.

The State of New York has an interest in the economic health and well-

being of those who reside or transact business within its borders. The State also has an interest in
3
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assuring the presence of an honest marketplace in which economic activity is conducted in a
competitive manner, without fraud, deception or collusion, for the benefit of marketplace
participants. In addition, the State has an interest in ensuring that the marketplace for the trading
of securities functions fairly with respect to all who participate or consider participating in it.
The State also has an interest in upholding the rule of law generally. Marsh’s conduct injured
these interests.
13.

Thus, the State of New York sues in its sovereign and quasi-sovereign

capacities, as parens patriae, and pursuant to Executive Law § 63(12), General Business Law §§
340 et seq. (the Donnelly Act) and General Business Law §§ 352 et seq. (the Martin Act). The
State sues to redress injury to the State, and to its general economy and residents, as well as on
behalf of: (1) persons who purchased insurance brokerage services from Marsh; and (2) persons
who purchased, sold or held shares of Marsh during the period in which the cited acts occurred.
The State seeks disgorgement, restitution, damages including punitive damages, costs, and
equitable relief with respect to defendants’ fraudulent, anti-competitive and otherwise unlawful
conduct.

FACTUAL ALLEGATIONS
A.

The structure of the insurance industry

14.

There are basically three types of entities in the insurance market. First,

there are clients: companies and individuals seeking to purchase insurance for their businesses,
employees or themselves. Second, there are brokers and independent agents (collectively
“brokers”), hired by clients to advise them as to needed coverage and to find insurance
4
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companies offering that coverage. Brokers represent the client, obtain price quotes, present the
quotes to the client, and make recommendations to the client that include factors other than price,
such as differences in coverage, an insurance company’s financial security, or an insurance
company’s reputation for service or claims payment. Third, there are insurance companies.
They submit quotes to the brokers and, if selected by the client, enter into a contract to provide
insurance for that client’s risk.
15.

In this structure, the client makes two types of payments: (1) it pays its

broker an advisory fee or a commission for locating the best insurer, and (2) it pays the chosen
insurance company premiums for the coverage itself. When the client pays a commission this is
usually accomplished in one check to the broker, with the broker deducting the commission and
forwarding the premium to the insurance company. Sometimes clients -- particularly large
commercial clients -- break out the broker’s fee and pay it directly to the broker.
16.

In addition to the first commission payment described above, brokers

sometimes receive another kind of payment, as well, but not one from the clients. These are
called contingent commissions and come from insurance companies pursuant to arrangements
generally known as contingent commission agreements. The precise terms of these agreements
vary, but they commonly require the insurance company to pay the broker based on one or more
of the following: (1) how much business the broker’s clients place with the insurance company;
(2) how many of the broker’s clients renew policies with the insurance company; and (3) the
profitability of the business placed by the broker.
17.

In the late 1990s, Marsh began to call these agreements “Placement

Service Agreements” or “PSAs.” After recent public scrutiny, it has renamed them “Market
5
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Services Agreements” or “MSAs,” contending that they do not reflect payment for “a specific
transaction or placement” but relate instead to the “services we provide” to insurance companies.
Unbeknownst to Marsh’s clients, these “services” include steering business to complicit and
profiting insurance companies by, among other things, rigging bids and fixing prices.
B.

18.

Marsh falsely tells its clients that it is their “advocate” and that its
“guiding principle” is “our client’s best interest.”
Marsh’s insurance brokerage business alone has approximately 42,000

employees in 410 offices located in over 100 countries. Marsh cites its size and sophistication as
a primary reason to hire the company. Marsh holds itself out as a trusted advisor that can help its
clients assess their insurance needs and locate the best available insurance. At least in
performing this function, Marsh acts as an agent and fiduciary for its clients.
19.

Marsh emphasizes that it works for its client, not for the insurance

companies. For example, in a document created to assist employees in responding to client
questions, Marsh has written: “Our guiding principle is to consider our client’s best interest in
all placements. We are our clients’ advocates and we represent them in negotiations. We don’t
represent the [insurance companies].” [Marsh-NY 32815] This purported “guiding principle”
figures prominently in Marsh’s marketing materials. For example, in Marsh’s “Response to
RFP” for the Greenville County School District in South Carolina -- where Marsh’s steering and
bid manipulation was plainly evident -- Marsh provided a graphic titled, “Client Loyalty
Pyramid.” The document states that its “approach to client service begins with establishing
credibility and trust. . . .” Marsh also refers to itself in these materials as Greenville County’s
“trusted business partner” and “not simply an insurance agent.” [Response to RFP for Greenville

6
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County School District]
20.

In fact, a central part of Marsh’s business plan is to promote the interests

of insurance companies with whom they have contingent commission agreements. When Marsh
steers business to the favored insurance companies, those insurance companies, in turn, pay
Marsh higher fees. When Marsh helps favored insurance companies retain their existing
business at renewal time, those insurance companies pay Marsh higher fees. When Marsh steers
more profitable business (policies with low claims ratios) to favored insurance companies, those
insurance companies pay Marsh higher fees. And when the clients pay higher premiums, volume
and profitability rise -- again increasing Marsh’s fees.
21.

So Marsh does not, as it contends, always “consider their client’s best

interest.” Nor is Marsh truly its clients’ disinterested “advocate.” To the contrary, Marsh
primarily represents its own interests and those of its favored insurance companies. Both the
insurance companies and Marsh profit because of their common interest, a common interest
created by the contingent commission agreement.
22.

Marsh further instructs its employees to describe the company as an

advisor and honest conduit for information, but one that leaves the final decision to the client:
“In fact, Clients are the only ones who have the authority to make the decisions on the terms and
conditions of a program and the [insurance companies] selected to handle the program. . . . In all
cases, clients make the final decision on the [insurance company] chosen to handle their
business.” [Marsh-NY 32815]
23.

In many instances, however, the client is making a misinformed “final

decision” on insurance coverage. As set forth below, Marsh has repeatedly provided clients with
7
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false and inflated quotes. It frequently designates a winner, and then solicits inflated bids from
other insurance companies, who provide such bids, knowing that later they themselves will have
a turn to get business without meaningful competition. A choice made by a client under these
circumstances has been made under false pretenses created by both Marsh and the complicit
insurance companies.
24.

Apparently aware of the patent conflict of interest posed by an agent

taking payments from vendors (the insurance companies) seeking to sell a service to its master
(the client), Marsh asserts that it has erected an information barrier to prevent contingent
commission agreements from influencing its recommendations: “Our Client Executives and
advisory staff is [sic] unaware of our specific [contingent commission agreements], thereby
further removing their ability to have these arrangements influence their recommendations.”
[Marsh-NY 32815]
25.

As set forth below, the information barrier that Marsh describes simply

does not exist. To the contrary, steering business to contingent commission-paying insurance
companies is fundamental to Marsh’s business plan.
C.

Marsh’s “disclosure” of its contingent commission agreements is false
and misleading.

26.

While Marsh has disclosed the existence of contingent commission

agreements since at least 1998, it has consistently concealed their true nature. Marsh describes
contingent commission agreements (recently renamed “MSAs”) to its clients and the public as
follows:
Market Services Agreements (MSAs) are agreements that cover payment
for the value brokers provide to insurance carriers and are based primarily
8
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on premium volume or growth. Brokers principally provide insurers with
distribution networks, which facilitate the delivery of business, and are
also uniquely positioned to provide insurers with intellectual capital,
product development, technology, and other administrative and
information services. These capabilities make the overall marketplace
more efficient and competitive, which, in turn, benefits Marsh’s clients.
[“Market Service Agreements” at www.msa.marsh.com]
These “services” are illusory. The “distribution” Marsh cites is not a “service” but rather a
necessary concomitant of Marsh going to the market on behalf of its clients, something that
Marsh is duty bound to do as its clients’ agent and fiduciary -- and for which Marsh is
compensated by legitimate fees and commissions from the client. The fact that Marsh’s clients
ultimately buy from the insurers creates no additional “service” by Marsh to the insurers. Nor do
the other vague “services” mentioned (such as “intellectual capital”) justify any of the $800
million that Marsh received last year in contingent commissions.
27.

In fact, the “service” that Marsh provides pursuant to its contingent

commission agreements is to steer business to the insurance carriers. As explained below,
contingent commissions have an enormous impact on where Marsh places business on behalf of
its clients. Yet Marsh’s disclosure is silent as to the actual purpose and effect of its contingent
commission agreements.
28.

Marsh’s disclosure to investors is no better. Marsh has never revealed to

the investing public the true nature of contingent commissions or the huge role they play in
Marsh’s earnings. This is illustrated by CEO Greenberg’s answer to a question about the role of
contingent commissions in Marsh’s earnings:
We don’t break out contingent commissions. That is not separately
enumerated because it is part of our business model and so I can’t really
help you there.
9
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When asked about the impact on Marsh of a possible “drastic change” in how it receives
contingent commissions, Mr. Greenberg said:
We think that the most important issue and I have said this before is that
we provide services for which we expect to be compensated and there are
various ways that one can be compensated. The way in which we handle it
today is [contingent commissions] but if we found that we needed to
change the method of compensation, we would do so. The principal being
that we are going to be compensated for our services. [July 28, 2004
Analyst Conference Call Transcript]
D.

Marsh’s business plan has been to increase its contingent
commission income by steering clients to favored insurance
companies.

29.

According to Marsh’s public filings, in 2003 it had profits of over $1.5

billion. Marsh does not disclose how much of that amount was generated through fees paid by
clients and how much was generated by insurance company contingent commission payments. A
Marsh official has stated to this office that, in 2003, contingent fees paid by insurance companies
amounted to approximately $800 million. These payments, for which there is little or no
overhead, are extremely profitable.
30.

The enormous size of these profits is not happenstance, but the result of

careful planning. Marsh reconfigured its brokerage business, centralizing power in a group based
in Manhattan. Marsh created lists of those insurance companies whose products its employees
were to sell more vigorously to clients, lists based not on price or service, but on the amount of
money the insurance companies would pay Marsh. It rewarded those employees who sold clients
more insurance from these complicit insurance companies, and it chastised those who did not.
31.

By way of brief background, during the 1980s and 1990s, the insurance

10
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brokerage industry underwent a period of consolidation. Through acquisition and internal
growth, Marsh became one of the world’s dominant insurance brokers. Until the late 1990s, each
of Marsh’s numerous branch offices throughout the United States signed its own separate
contingent commission agreements with insurance carriers.
32.

Beginning in the late 1990s, Marsh centralized its organization and

assumed greater control over both business placement and contingent commission agreements.
Marsh created an office in Manhattan that came to be called Marsh Global Broking, which
oversaw policy placement decisions in Marsh’s major business lines. These included Excess
Casualty, Healthcare, FinPro (Financial Products) and Middle Market (businesses paying less
than one million dollars in annual insurance premiums). Global Broking (also known as MMGB
and MGB) was given authority over all of Marsh’s contingent commission agreements and began
to replace smaller local and regional contingent agreements with large national ones, called
Placement Service Agreements, or “PSAs.”
33.

In addition, Marsh began internally rating the insurance companies based

on how much they paid Marsh pursuant to their contingent commission agreements. In February
2002, a Marsh Global Broking managing director in the Healthcare group provided nine of his
colleagues with a list of the insurance companies that were paying Marsh pursuant to contingent
commission agreements. He cautioned, however, that “Some [contingent commission
agreements] are better than others,” and said that soon Marsh would formally “tier” the insurance
companies. Then, he said, “I will give you clear direction on who [we] are steering business to
and who we are steering business from.” [Marsh-NY 17870]
34.

A “tiering report” was later circulated to Global Broking executives,
11
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listing insurance companies as belonging to tiers depending on how advantageous their
contingent commission agreement was to Marsh. The instructions to the managers who received
the list included a direction that they were to “monitor premium placements” to assure that Marsh
obtained “maximum concentration with Tier A & B” insurance companies, those with contingent
commission agreements most favorable to Marsh. [Marsh-NY 14216-17] In a September 2003
email, a Global Broking executive was even more direct: “We need to place our business in 2004
with those that have superior financials, broad coverage and pay us the most.” [Marsh-NY
17328] (emphasis added)
35.

Marsh executives have issued directions about specific companies as well.

For example, in April 2001, a Global Broking managing director in the Excess Casualty group in
New York wrote to the heads of regional centers. She asked for “twenty accounts that you can
move from an incumbent [insurance company]” to a company that had just extended its
contingent commission agreement. She warned, however, “You must make sure that you are not
moving business from key [contingent commission companies].” Highlighting the incentive
represented by her directive, she concluded, “This could mean a fantastic increase in our
revenue.” [Marsh-NY 27138]
36.

The benefit of the steering system to the paying insurance companies was

clear. In July 2000, an executive in Marsh Global Broking wrote to four of her collegues to
discuss “BUSINESS DEVELOPMENT STRATEGIES” with a particular “preferred” insurance
company that had signed a contingent commission agreement with Marsh. In describing what
Marsh had done for that company, she wrote, “They have gotten the ‘lions [sic] share’ of our
Enviornmental business PLUS they get an unfair ‘competitive advantage[’] as our prefferred [sic]
12
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[insurance company].”
37.

Marsh has been explicit with insurance companies about how contingent

commission agreements more favorable to Marsh would result in Marsh selling more of their
policies. For example, a Global Broking executive recounted in an email dated November 7,
2003 how he told the president of a major insurance company, ACE USA, that she could meet
her firm’s sales goals by agreeing to a fatter contingent commission agreement: “I made it clear
that if ACE wants us to meet significant premium growth targets then ACE will have to pay
‘above market’ for such [a] stretch. . . .” [Marsh-NY 17012] In addition to carrots, Marsh also
used sticks. The notes of one insurance company executive record that Marsh threatened to
“kill” the company if it did not “get to [the] right number” on the contingent commission
agreement. [AIG 12142]
38.

Marsh has recognized and rewarded employees who “moved” clients to

insurance companies with contingent commission agreements. For example, in February 2003, a
Marsh senior vice president in the Global Broking Healthcare group nominated a subordinate to
become a vice president. On the nomination form, under the heading “Financial Success,” he
noted that the nominee had increased Marsh’s revenue “by moving” a renewing client to an
insurance company with a contingent commission agreement. He concluded: “Neighborhood
Health Partnership Estimated Revenue - $390,000.” [Marsh-NY 32784] That nominee’s 2002
performance review, similarly noted that the nominee “was responsible for the renewal of a large
HMO in Miami and was successful with placing of this account with a [contingent commission
insurance company] - increased revenue from $120,000 to $360,000 (estimated).” [Marsh-NY
32780] A 2003 self appraisal form by that same nominee -- now a vice president -- stated:
13
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“Renewed large account with [contingent commission insurance company] to demonstrate our
willingness to continue our relationship. Moved a number of accounts to [contingent
commission agreement carriers] for the sole reason to demonstrate partnership.” [Marsh-NY
62406] Other employees were similarly praised in performance evaluations for increasing
Marsh’s contingent commission income from insurance companies “by achieving budgeted
tiering goals.” [Marsh-NY 83796-97]
39.

In the same vein, Marsh employees have been criticized for bucking the

system. Initially, when Marsh began signing national contingent commission agreements, Global
Broking not only negotiated all of the agreements but also kept all of the revenue. Many of
Marsh’s local and regional offices, which had previously had their own contingent commission
agreements with insurance carriers, resented the loss of revenue to the central Global Broking
office and refused to have Global Broking pass on all of their placements. Eventually, Global
Broking initiated a “revenue repatriation” program under which some of Global Broking’s
national contingent commissions were shared with local and regional offices. In June 2003, the
head of Global Broking’s Excess Casualty group wrote to an employee in Marsh’s Seattle office
to chastise her for placing insurance directly with a carrier on behalf of a client, thus denying a
contingent commission to Global Broking: “The GB repatriation dollars are no small component
of your office’s budget. You have lowered that amount with this placement. You may want to
consider this in the future.” [Marsh-NY 50455]
40.

Marsh rewards to employees for steering -- and its admonitions to

employees who failed to steer -- put the lie to Marsh’s statement that a barrier prevents Global
Broking from influencing placement decisions.
14
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41.

Marsh also has entered into contingent commission agreements that create

incentives to favor the incumbent carrier when a policy came up for renewal. At the time of a
renewal, Marsh’s clients expect it to give unbiased advice on whether to stay with the incumbent
or sign with a new carrier. Meanwhile incumbent insurance companies have paid Marsh to
recommend their own renewals. For example, a 2003 contingent commission agreement with
AIG Risk Management, Inc. (“AIG”) provided Marsh with a bonus of 1% of all renewal
premiums if its clients renewed with AIG at a rate of 85% or higher. If the renewal rate was 90%
or higher, Marsh received 2% of the renewal premium, and if the rate was 95% or higher, Marsh
received 3%. [Marsh-NY 13031] Marsh even negotiated (though it ultimately did not enter into)
a $1 million “no shopping” agreement whereby Marsh would have recommended to its top
individual clients who had bought personal insurance policies from Chubb that they renew those
policies -- a paid abdication of Marsh’s duty to its clients. [CHUBB-28368]
42.

Marsh’s steering harms its clients in at least two ways. First, Marsh

specializes in complex insurance placements where all things are rarely equal, and where
subjective judgment calls have to be made among competitors with varying coverages, financial
security and price. A client relies on Marsh to make these calls strictly based on the client’s best
interest, without the corrupting influence of incentive payments. Clients who have been steered
have not received the service they paid for. Second, insurance carriers pass the cost of contingent
commissions directly on to the clients in the form of higher premiums. Munich American Risk
Partners (“Munich”), a division of American Reinsurance, for example, maintains a separate
schedule of higher prices for Marsh clients because of the contingent commissions it pays.
Effectively, Marsh is secretly raising the price of insurance for its clients and putting at least
15
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some of the increase in its own pocket.
E.

Numerous large insurance companies have participated in a bidrigging scheme with Marsh.

43.

A cast of the world’s largest insurance companies have participated in

Marsh’s steering scheme. They have paid hundreds of millions of dollars for Marsh to steer
business their way. At times, the insurance companies have gone much further, colluding with
Marsh to rig bids and submit false quotes to unwitting clients throughout New York and across
the United States.
1.
44.

AIG

American International Group (“AIG”) is a publicly traded company with

approximately 86,000 employees and over $81 billion in annual revenues. Among its insurance
lines is excess insurance which covers losses over and above the amounts covered by the
insured’s primary insurance policies. Beginning in or around 2001 until at least the summer of
2004, Marsh Global Broking’s Excess Casualty Group and AIG’s American Home Excess
Casualty division (AIG’s principal provider of commercial umbrella or excess liability and
excess worker’s compensations insurance) engaged in systematic bid manipulation.
45.

When AIG was the incumbent carrier and a policy was up for renewal,

Marsh solicited what was called an “A Quote” from AIG, whereby Marsh provided AIG with a
target premium and the policy terms for the quote. If AIG agreed to quote the target provided by
Marsh, AIG kept the business, regardless of whether it could have quoted more favorable terms
or premium.
46.

In situations where another carrier was the incumbent, Marsh asked AIG
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for what was variously referred to as a “backup quote,” “protective quote” or “B Quote,” telling
AIG that it would not get the business. In many instances, Marsh provided AIG with a target
premium and the policy terms for these quotes. In these cases, it was understood that the target
premium set by Marsh was higher than the quote provided by the incumbent, and that AIG
should not bid below the Marsh-supplied target. For example, in October 2003, an underwriter at
AIG described a particular quote that he had provided thusly: “This was not a real opportunity.
Incumbent Zurich did what they needed to do at renewal. We were just there in case they
defaulted. Broker . . . said Zurich came in around $750K & wanted us to quote around $900K.”
[Undated AIG email] Even when AIG could have quoted a premium lower than the target, it
rarely did so. Instead, AIG provided a quote consistent with the target premium set by Marsh,
thereby throwing the bid.
47.

In other instances, Marsh asked AIG to provide B Quotes where AIG was

not supposed to get the business, but Marsh did not set a particular premium target. In these
instances, AIG looked at the expiring policy terms and premium and provided a quote high
enough to ensure that (1) the quote would not be a winner, and (2) in the rare case where AIG did
get the business, it would make a comfortable profit.
48.

In B Quote situations, AIG did not do a complete underwriting analysis.

In those few situations when AIG inadvertently won B Quote business (because the incumbent
was not able or willing to meet Marsh’s target), AIG personnel would “back fill” the
underwriting work on the file -- that is, prepare the necessary analysis after the fact.
49.

Finally, Marsh came to AIG for a “C Quote” when there was no incumbent

carrier to protect. Although Marsh often provided premium targets in these situations, it was
17
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understood that there was the possibility of real competition.
50.

The “A, B, C” quote system was strictly enforced by Marsh through

William Gilman, Executive Director of Marketing at Marsh Global Broking and a Managing
Director. Gilman refused to allow AIG to put in competitive quotes in B Quote situations, and,
on more than one occasion, warned that AIG would lose its entire book of business with Marsh if
it did not provide B Quotes. Gilman likewise advised AIG of the benefits of the system. As he
put it: Marsh “protected AIG’s ass” when it was the incumbent carrier, and it expected AIG to
help Marsh “protect” other incumbents by providing B Quotes.
2.
51.

ACE

ACE Ltd. is a Bermuda corporation that trades on the New York Stock

Exchange. ACE USA (“ACE”) is part of a group of subsidiaries that forms the ACE Insurance
North America business division of ACE Ltd. In 2002, ACE decided to enter the excess casualty
market by creating a separate division, called the Casualty Risk Department. ACE signed a
contingent commission agreement in order to gain access to the business Marsh controlled. ACE
also repeatedly provided the same type of B Quotes that AIG provided.
52.

The B Quotes given to Marsh were often in amounts requested by Marsh,

even though a lower quote would have been justified by an underwriting analysis. As ACE’s
President of Casualty Risk summarized:
Marsh is consistently asking us to provide what they refer to as “B”
quotes for a risk. They openly acknowledge we will not bind these
“B” quotes in the layers we are be [sic] asked to quote but that they
‘will work us into the program’ at another attachment point. So for
example if we are asked for a “B” quote for a lead umbrella then
they provide us with pricing targets for that “B” quote. It has been
inferred that the ‘pricing targets’ provided are designed to ensure
18
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underwriters ‘do not do anything stupid’ as respects pricing. [ACEINA-01909]
In this same email, the Casualty Risk president wrote that he “support[ed]” Marsh’s business
model, which he described as “unique.”
53.

An example of the operation of this system is evident in the bidding for the

excess casualty insurance business of Fortune Brands, Inc., a holding company engaged in the
manufacture and sale of home products, office products, golf products, and distilled spirits and
wine. On December 17, 2002, an ACE assistant vice president of underwriting sent a fax to Greg
Doherty, a senior vice president in Marsh Global Broking’s Excess Casualty division, quoting an
annual premium of $990,000 for the policy. [ACE-INA-005754] Later that day, ACE revised its
bid upward to $1,100,000. On the fax cover sheet with the revised bid, ACE’s assistant vice
president wrote: “Per our conversation attached is revised confirmation. All terms & conditions
remain unchanged.” [ACE-INA-005755-6]. An email the next day from the assistant vice
president to an ACE vice president of underwriting explained the revision as follows: “Original
quote $990,000 . . . . We were more competitive than AIG in price and terms. MMGB requested
we increase premium to $1.1M to be less competitive, so AIG does not loose [sic] the business. .
. .” [ACE-INA-005757]
54.

This arrangement inured not only to Marsh’s benefit, but also to ACE’s.

As Doherty wrote in a June 20, 2003 email to the same ACE vice president: “Currently, we have
about $6M in new business [with ACE] which is the best in Marsh Global Broking so I do not
want to hear that you are not doing ‘B’ quotes or we will not bind anything.” [ACE-INA005781]
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55.

The bidding process for excess casualty insurance for Brambles, USA, a

manufacturer of commercial industrial pallets and containers (among other products), further
demonstrates the bid-rigging scheme. In June of 2003, ACE learned that Brambles was unhappy
with the incumbent carrier. Despite this, Marsh asked ACE to refrain from submitting a
competitive bid because Marsh wanted the incumbent, AIG, to keep the business. An ACE vice
president of underwriting wrote to the ACE President of Risk and Casualty:
Our rating has a risk at $890,000 and I advised MMGB NY that we could
get to $850,000 if needed. Doherty gave me a song & dance that game
plan is for AIG at $850,000 and to not commit our ability in writing.
[ACE-INA-005786]
56.

ACE continued to provide Marsh with inflated quotes into 2004.
3.

57.

Hartford

Marsh did not limit its bid rigging practices to its large corporate clients.

It also engaged in such conduct with The Hartford Financial Services Group (“Hartford”) -- a
provider of life group benefits, auto, home ownership and business insurance -- with respect to
Marsh’s “Middle Market” and small business clients.
58.

Middle Market insurance provides coverage for companies where the

annual premium ranges from tens of thousands of dollars to around $1 million. Hartford became
a “partner market” -- meaning it agreed to pay contingent commissions -- with Marsh’s so-called
Advantage America program in July 2003. The Advantage America program was developed by
Marsh to fold its small commercial property/casualty business into its Middle Market group.
With annual premiums in the range of $25,000 to $200,000 dollars, this program provided
coverage to small businesses. Marsh centralized all of this small business insurance placement in
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an office in Lake Mary, Florida, near Tampa.
59.

Hartford was given the advantage of office space in Marsh’s Lake Mary

facilities. On numerous occasions during 2003 and 2004, Marsh employees asked the two
Hartford underwriters assigned to this facility, either in person or by telephone, to provide an
inflated quote or “indication” (non-binding proposed price) for insurance coverage for a small
business. Typically, Hartford’s underwriters were told to price the quote or indication 25%
above a particular number, and that by doing so Hartford need not worry that it would get the
business. Hartford colluded in the scheme.
60.

Marsh did not restrict its bid rigging in the Middle Market to small

businesses. Marsh’s Los Angeles area Global Broking office handled larger Middle Market risks
with annual premiums reaching $1 million. The Marsh Los Angeles office is in the same office
building as Hartford’s. Starting as far back as 2000, Marsh employees, on virtually a daily basis,
asked Hartford for inflated quotes or indications in a manner similar to the process described
above for the Florida facility. In Los Angeles, however, Marsh often provided Hartford with a
spreadsheet showing the accounts for which it wanted Hartford to provide a losing quote or
indication, along with other insurers’ quotes. It instructed Hartford to quote some percentage,
typically 25%, above the other insurers’quotes on the spreadsheet to ensure that Hartford would
not get the business. These were referred to as “Throwaway Quotes.” Hartford provided the
inflated quotes.
61.

On even larger risks in Southern California, those of over $1 million of

annual premium, Marsh similarly asked for inflated quotes or indications, also providing
spreadsheets containing other insurers’ quotes to Hartford. Hartford provided these quotes as
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well. Hartford provided these quotes and indications because Marsh was its biggest broker, and
it felt that Marsh would limit its business opportunities if it refused.
4.
62.

Munich-American Risk Partners

As of 2001, Munich had entered into separate contingent commission

agreements with Marsh’s Excess Casualty, Property, FINPRO (Financial Products) and Health
Spectrum Groups. Munich adjusted its rates to pass the costs of these agreements on to its
clients. When pricing Marsh business, Munich determined the base premium for the policy,
added a percentage to reflect the expected contingent commission and sent the quote to Marsh.
63.

In 2000, Munich disclosed the existence of its contingent commission

agreement with Marsh to a significant client to explain the contingent commissions that were
being passed on to the client. Marsh was furious, and chastised Munich. A senior vice-president
at Munich, apologized to Marsh in an email: “We acknowledge that this was inappropriate
behavior . . . .” He told Marsh that Munich would: “do the necessary to eliminate all
documentation, electronic or otherwise, that references or otherwise alludes to the [contingent
commissions]. I apologize for the consternation that this has caused within the Marsh
organization.” [MARP 1226]
64.

Throughout 2001 and early 2002, the Marsh Global Broking Excess

Casualty Group repeatedly requested that Munich provide “favors” designed to assist Marsh in
its bid rigging process. The panoply of market-manipulative “favors” that Marsh requested from
Munich included:
•

Requests to submit “false quotes” to allow Marsh to manipulate market
pricing and present other carriers’ quotes in a more favorable light [MARP
596];
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•

A request on a particular account that Munich either decline the risk
altogether or submit a quote higher than the incumbent quote [December
18, 2001 email from a Marsh senior vice president to a Munich regional
manager];

•

Requests that Munich not bid on a renewal because Marsh owed the
incumbent a favor and didn’t want Munich to come in with a lower quote
[December 6, 2001 email from Marsh senior vice president to a Munich
regional manager]; and

•

A request for an artificially inflated initial quote so that Marsh could look
good to the client when it “negotiated” the quote down [MARP 637].

65.

Throughout 2001, Marsh also asked Munich to act as “back-up or wait in

the wings” at several client presentations. [MARP 581, 562] That is, Marsh asked Munich to
attend presentations for prospective clients with whom Munich was already out of the running.
One Munich regional manager characterized these presentations as mere “Drive bys.” [MARP
562] For example, in 2001 Marsh sent Munich an email request explaining that it “needed to
introduce competition” at a prospective client presentation and needed Munich to send a “live
body.” [MARP 2198, 2199] Frustrated with Marsh’s continuous requests for “live bodies,” one
Munich regional manager responded, “WE DON’T HAVE THE STAFF TO ATTEND
MEETINGS JUST FOR THE SAKE OF BEING A ‘BODY.’ WHILE YOU MAY NEED ‘A
LIVE BODY,’ WE NEED A ‘LIVE OPPORTUNITY.’” [MARP 2198]
66.

These business practices were known to Munich management. In

preparing for an April 2001 meeting with Marsh, a senior vice-president solicited reactions from
his regional managers regarding their experiences with Marsh Global Broking. [MARP 557-563]
He then cut and pasted the managers’ comments into a single document and circulated it to them
for discussion. Complaints and reactions from the Munich regional managers included:
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I am not some Goody Two Shoes who believes that truth is absolute but I
do feel I have a pretty strict ethical code about being truthful and honest
with people. And when I told [sic] I have to say certain things I know to
be untrue to people I respect and have known for a long time, it is not what
I feel I should be asked to do of [sic] what this company stands for. Yet it
has already happened several times and I have either had to dodge the
client and broker on the issue, which won’t always work, or risk making
GB [Global Broking] angry by telling a carefully edited version of the
truth, which was more than they wanted out but less than satisfying to the
client or broker. [MARP 560]
This idea of “throwing the quote” by quoting artificially high numbers in
some predetermined arrangement for us to lose is repugnant to me, not so
much because I hate to lose, but because it is basically dishonest. And I
basically agree with the comments of others that it comes awfully close to
collusion or price fixing. [MARP 560]
WHAT ARE THE RULES ON PRICING - ARE WE TO QUOTE OUR
NUMBERS OR WHAT MGB [MARSH GLOBAL BROKING] WANTS
US TO QUOTE - HOW DOES THEIR INTERNAL PREFERRED
MARKET THING WORK? [MARP 562]
F.

The Greenville County School Project

67.

Marsh’s involvement with the Greenville, South Carolina Public School

District illustrates how Marsh both abused its fiduciary role in an attempt to secure a contingent
commission agreement with an insurance company and rigged the bidding process.
68.

In the 1990's, Greenville County, South Carolina experienced

unanticipated student growth beyond the capacity of then existing facilities for the 62,000 school
children in the district. In addition, many of the existing schools needed extensive renovations.
The school district, through a non-profit corporation named BEST (Building Equity Sooner for
Tomorrow), raised $800 million by selling bonds to fund the renovation, expansion, and new
construction of fifty-five school facilities (the “Greenville project”). BEST hired Institutional
Resources, LLC, as the program manager and procurement agent for the project. As part of its
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responsibilities, Institutional Resources had to procure insurance coverage for the project.
69.

Lacking expertise in insurance, Institutional Resources hired Marsh after

conducting a search and evaluating broker proposals. In Marsh’s application materials provided
to Institutional Resources, it pledged its loyalty to its clients, going so far as to include a section
devoted to Marsh’s role as a “trusted business advisor.” [Response to RFP for Greenville County
School District] For its role in the Greenville project, Marsh was to be paid approximately $1.5
million.
70.

During the bidding process, there were two serious bidders who competed

for the business: Zurich North America (“Zurich”) and ACE. Unbeknownst to Greenville,
however, while this bidding process was ongoing Marsh held out the Greenville project as a
“carrot” in its effort to entice Zurich to sign a contingent commission agreement. In a December
12, 2002 email, Joan Schneider, a Marsh Global Broking executive, explained to Zurich:
[Y]ou are currently in the running on Greenville Country [sic]
School System (FIX cost near 3MM) .... neck and neck with ACE
who we have a PSA with ....... Will bind most likely after the first
of the year ...... where are we on the [contingent commission]
agreement ..... Left messages but haven’t heard from you ...... hint
hint. [Marsh-NY 14619-20]
71.

Between the December 12, 2002 email and the award of the contract on

January 3, 2003, the contingent commission negotiations progressed and the project was awarded
to Zurich. Although Zurich and Marsh never entered a contingent commission agreement, Marsh
made clear its view of the linkage:
[p]er our conversation today, (sorry to call you during your
vacation) the good news is that we are binding Greenville County
School with you today!!!!!! We worked hard to get this to you and
as we discussed expect it to be part of the [contingent commission]
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agreement. On your return Monday, I hope you and your regional
folks can get this ironed out ....... this is a great start to the New
Year and would like to keep it going. [Id.]
72.

As part of its vigorous effort to steer the Greenville contract to Zurich,

Marsh sought a false bid from a competing insurer and then, despite that insurer’s refusal,
submitted a wholly fictitious bid on that insurer’s behalf. On December 16, 2002, Glenn R.
Bosshardt, the Global Broking vice-president assigned to the project and Joan Schneider’s
subordinate, contacted an assistant vice-president of underwriting at CNA, an individual with
whom he had previously worked and who had already told Bosshardt that CNA had no interest in
bidding on the Greenville project. In an email Bosshardt stated:
[P]er my voicemail, we need to show a CNA proposal. I will
outline below the leading programs (ACE & Zurich). I want to
present a CNA program that is reasonably competitive, but will not
be a winner. [Marsh-NY 89930] (emphasis added)
Bosshardt proceeded to reveal the ACE and Zurich quotes on the project and then proposed
numbers that CNA should quote in order to lose the bid but still appear to have been competitive.
Although CNA never authorized Marsh to submit this bid, it was submitted to Institutional
Resources as a legitimate competing bid. [Marsh-NY 89630-31]
73.

Notably, Marsh -- at a time when the prospect for a contingent commission

agreement with Zurich remained real -- advised Institutional Resources that Zurich was a
superior company and should be awarded the bid. Marsh did not disclose to Institutional
Resources either that it was seeking a contingent commission agreement from Zurich, or that it
had falsely submitted a bid under CNA’s name. Institutional Resources followed Marsh’s
recommendation and awarded the project to Zurich.
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74.

Even though Zurich and Marsh never entered into the [contingent

commission] agreement, in his 2003 performance review, Bosshardt was praised for having
“assist[ed] in the implementation of MMGB’s excess liability strategy to maximize contingent
commission revenue.” [2003 Balance Scorecard]
CONCLUSION
75.

Marsh’s conduct had the purpose or effect, or the tendency or capacity,

unreasonably to restrain trade and to injure competition and purchasers, both in New York and in
interstate commerce, by, among other things:
(a) Limiting the number of insurers competing to sell insurance to persons
seeking such insurance;
(b) Allocating the market for the sale of insurance; and
(c) Using inflated bids, prices and other terms of sale with respect to insurance to
mask the absence of free and open competition by insurers for the sale of such insurance.
76.

In consequence, competition in the sale of insurance from or in New York

State and elsewhere was substantially reduced and otherwise unlawfully restrained.
77.

In addition, defendants, by failing to disclose material information about

their business conduct and activities to purchasers, sellers and holders of Marsh stock, committed
a fraud.
78.

Finally, defendants’ actions as set forth above were gross, wanton and

wilful; were aimed at the public generally; and involved a high degree of moral culpability.
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FIRST CAUSE OF ACTION
(Fraudulent business practice – Executive Law §63(12))
79.

The acts and practices alleged herein constitute conduct proscribed by §

63(12) of the Executive Law, in that defendants engaged in repeated fraudulent or illegal acts or
otherwise demonstrated persistent fraud or illegality in the carrying on, conducting on transaction
or a business.
SECOND CAUSE OF ACTION
(Antitrust - Gen. Bus. Law §340 et seq.)
80.

Beginning at least in or about 2001 and continuing through in or about

2004, Marsh, together with AIG, ACE, Hartford and others conspired unreasonably to restrain
trade and commerce in violation of the Donnelly Act, Gen. Bus. L. § 340 et seq., by, among other
things: (1) providing persons seeking to purchase primary insurance with collusive, fictitious or
otherwise non-competitive bids or other terms of sale; (2) allocating the opportunity to sell, and
the sale of, insurance to clients; and (3) creating a scheme to pay Marsh to implement the
unlawful conspiracy.
81.

As a result of this conspiracy, clients purchased insurance at prices higher

than they would have paid, and on terms less favorable than would have been available, in a
competitive market.
82.

Marsh’s acts are a per se violation of the Donnelly Act. Alternatively,

Marsh’s acts violate the Donnelly Act under a rule of reason analysis.
83.

Various persons, not named as defendants, participated as co-conspirators

in the violations alleged, and performed acts and made statements in furtherance of that
conspiracy.
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THIRD CAUSE OF ACTION
(Securities Fraud - Gen. Bus Law §352-c)
84.

The acts and practices of the defendants alleged herein violated Article 23-

A of the General Business Law, in that they involved the use or employment of a fraud,
deception, concealment, suppression, or false pretense, engaged in to induce or promote the
issuance, distribution, exchange, sale, negotiation or purchase within or from this state of
securities.
FOURTH CAUSE OF ACTION
(Securities - Gen. Bus. Law §352-c)
85.

The acts and practices of the defendants alleged herein violated Article 23-

A of the General Business Law, in that defendants engaged in an artifice, agreement, device or
scheme to obtain money, profit or property by a means prohibited by § 352-c of the General
Business Law.
FIFTH CAUSE OF ACTION
(Unjust Enrichment)
86.

By engaging in the acts and conduct described above, defendants unjustly

enriched themselves and deprived their clients and the investing public of a fair market place.

29


607

SIXTH CAUSE OF ACTION
(Common Law Fraud)
87.

The acts and practices of Marsh alleged herein constitute actual and/or

constructive fraud under the common law of the State of New York.
WHEREFORE, plaintiff demands judgment against the defendants as follows:
A.

Enjoining and restraining Marsh, its affiliates, assignees, subsidiaries,

successors and transferees, their officers, directors, partners, agents and employees, and all other
persons acting or claiming to act on their behalf or in concert with them, from engaging in any
conduct, conspiracy, contract, agreement, arrangement or combination, and from adopting or
following any practice, plan, program, scheme, artifice or device similar to, or having a purpose
and effect similar to, the conduct complained of above.
B.

Directing that Marsh, pursuant to Articles 22 and 23-A of the General

Business Law, § 63(12) of the Executive Law and the common law of the State of New York,
disgorge all profits obtained, including fees collected, and pay all restitution, and damages
caused, directly or indirectly by the fraudulent and deceptive acts complained of herein;
C.

Directing that Marsh pay plaintiff's costs, including attorneys’ fees as

provided by law;
D.

Awarding punitive damages against Marsh;

E.

Directing such other equitable relief as may be necessary to redress

Marsh’s violations of New York law; and
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F.

Dated:

Granting such other and further relief as may be just and proper.

New York, New York
October 14, 2004

ELIOT SPITZER
Attorney General of the State of New York
Attorney for Plaintiff
120 Broadway, 23rd Floor
New York, New York 10271
(212) 416-8198

By: ________________________________
David D. Brown, IV
Assistant Attorney General
Of Counsel:
Michael A. Berlin
Maria Filipakis
Matthew J. Gaul
Melvin L. Goldberg
Assistant Attorneys General
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FL 61
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from One Parent Families Scotland
Family Law Bill: Written Evidence from One Parent Families Scotland
One Parent Families Scotland is a national voluntary organisation providing a
wide range of services to lone parents and their children including a freephone help-line which advises parents of their legal situation and what steps
can be taken to strengthen family relationships.
Proposed New Rights for Co-habitants
As we said in our original response to Family Matters (below), we are most
concerned that the rights offered to cohabitants are very limited and do not
provide adequate protection to the many children who are being raised in
cohabiting relationships. We note from the international evidence given as
background that the UK lags badly behind many other countries in the
protection afforded to cohabiting couples.
We also note with concern that the ability to apply for financial provision after
the end of cohabitation only applies for children of both cohabitants, which
excludes mixed sex couples bringing up a child of a previous relationship of
one partner and same sex couples bringing up children. We urge you to
review this aspect, particularly as Clause 26 (3) has a much more inclusive
wording in relation to cohabitants.
Rights in Relation to children
We regret that the Bill does not include any provision for Parental Rights and
Responsibilities for Step Parents or for same sex parents. We also very much
regret the delay in publishing the review of adoption legislation.
However, we suggest that the Bill should be used to amend Fostering
regulations since the current law is in breach of the ECHR in differentiating
between mixed sex and same sex couples with regard to fostering.
Support Services for Parents
We welcome the Executive support offered to the shared support for parents
being delivered through the Parenting Across Scotland consortium and we
urge the Parliament to recognise that support services for parents require a
wider engagement with parenting support organisations than mentioned in
Family Matters.
Parental Responsibilities and Rights Agreements
While welcoming the automatic Parental Rights and Responsibilities (PRR s)
for unmarried fathers of children born after enactment, we hope that the public
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information campaign to advertise this change is going to be more effective
than the publicity concerning the availability of existing PRR agreements.
Only 492 PRR agreements were registered in Scotland in 2003. We suggest it
would be more effective to provide support for information and advice
provision carried out through agencies dealing with separating parents than to
use general advertising.
Court Orders
In 2003, 23,864 children were born to unmarried parents in Scotland, but only
155 parental responsibility orders were imposed through the Scottish courts in
that year (statistics from the Explanatory Notes to the Bill, tables 1 and 2).
In the same year in England and Wales, 257,225 children were born to
unmarried parents, and 9524 parental responsibility orders were made
through all tiers of the courts (Judicial Statistics 2003, Chapter 5 Family
Matters, table 5.3, Department of Constitutional Affairs). Orders are granted
by Scottish courts for 0.6% of unmarried births, while the English and Welsh
Courts grant PRR orders for 3.7% of unmarried births, over six times the
Scottish rate.
The committee should consider whether unmarried fathers seeking PRR
orders in Scotland are at a significant disadvantage, and what can be done to
address this difference.
Our original submission to the Family Matters consultation is attached
below, as many of the points are still relevant to this stage of the
consideration of the Bill.
Legal Rights for Cohabitants:
We agree that co-habiting couples should be given legal protection. On the
specific suggestions we would make the following points:
The couple:
We agree that this should be people who live together as a couple, whether of
opposite sex or same sex.
Equal shares in household goods and money or property derived from
housekeeping:
We do not believe that this is adequate legal protection for co-habitants, many
of whom are unaware of their legal standing. We believe that where a couple
have children together, cohabitants should be entitled to equal shares of all
property and goods acquired during their cohabitation and to a share of
pension funds for the relevant period where there is evidence on the duration
of this period. We do not believe that conferring similar rights to marriage
would undermine marriage while doing so would offer much stronger financial
protection to the partner who is at home more caring for children and is
therefore financially dependent. The fact that couples can make their own
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agreement is not an adequate alternative to this, because of the extent of
ignorance about the existing law. This view was endorsed by the Contact
fathers we spoke to. It is also in accord with practice in Canada, Australia and
New Zealand where unmarried partners can gain substantial shares of assets
accumulated during cohabitation.
Financial provision after cohabitation:
We do not think that the proposal for Courts to be able to make provision
based on the Family Law Act is adequate, unless underpinned by equal
sharing of all the assets of the couple as outlined above.
Rights after death:
We believe that where a couple have had children and lived together for at
least 3 years, the surviving cohabitant should have automatic rights to
intestate succession.
Step- Parents and Parental Rights and Responsibilities:
It is suggested that a married step parent would be able to secure Parental
Rights and Responsibilities for a Step Child where both birth parents are in
agreement. If this proposal were implemented we would make the following
points:
Children's views:
We suggest that children should be consulted in a manner appropriate to their
age.
Available to same sex parents and unmarried step parents:
We suggest that such orders should not only be available to married step
parents, but also to unmarried parents or same sex partners who had
cohabited for at least 3 years.
Mechanism to withdraw Parental Rights and Responsibilities:
We would suggest that there should be a mechanism to with draw such
agreements at the request of the child and a birth parent. This would be an
administrative arrangement if the step parent agreed, but would require Court
decision if the step parent disagreed.
Emphasis on responsibilities:
Any administrative arrangements should make very clear to parents that rights
also entail responsibilities for securing the best interests of the child.
Merit in requiring Court agreement or independent legal assessment of
parental rights agreements:
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Because of the importance of decisions on parental rights and responsibilities
and the possible risk of coercion, our organisation feels that there is some
merit in continuing to require requests for parental responsibilities to go to
Court or have some independent assessment so that all aspects of the
situation can be considered, though a requirement to go to Court does have
the disadvantage that the Children (Scotland) Act has a presumption of no
Orders unless they are clearly beneficial.
Contact between children and the wider family:
The Executive suggests that it is not appropriate to have a right of contact
with a child for grandparents or wider family members, since anyone with "an
interest in the child" can apply to the Courts for contact or Parental
Responsibilities and Rights. We agree with this view and believe that,
combined with the possibility of help from Family Mediation Services to reach
agreement with parents should be an adequate safeguard. Better funding and
availability of Family Mediation services would be the best way of promoting
more contact with wider family members.
Making the Law work in Practice:
Information to families:
We believe that the Executive should publish simple information on the legal
rights of families and make this available to all parents at the birth of their
children and through relevant statutory agencies such as health visitors and
voluntary organisations. This should be supplemented by funding for help-line
services, possibly delivered in conjunction with existing national family
organisations such as our own and the other members of the Scotland's
Families Consortium. Issues which should be covered in the information
include:
Rights of unmarried parents in relation to property and children- neither of the
Contact fathers we spoke to for this consultation was aware of their legal
situation.
x
x
x
x

Rights of married parents in relation to the above
Rights of same sex couples in civil partnerships in relation to the above
Rights of other family members in relation to children
Agreement on rights: Organisations who can help people to reach
agreements.
x Enforcement of rights: how to go about enforcing your rights legally,
including costs of doing so and eligibility for financial assistance
x Organisations which can help: details of organisations supporting families.
Supporting Families:
We agree with the principle that family support services should be developed
on a more comprehensive and integrated basis. However, we have a number
of strong provisos to make about what is suggested, namely:
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One Parent Families Scotland should be included:
We have been closely involved with the organisations named in the paper
through the Consortium Scotland's Families. Together we have prepared and
delivered a multi agency training programme for other organisations in the
voluntary and statutory sectors on supporting families through change. We
already work closely togther on service delivery. Exclusion of our organisation
conveys the unacceptable underlying message that families should only be
about two parent units, whereas in practice lone parent families also need a
great deal of support to continue to negotiate family relationships as children
age and parents' relationships change. Recent research " The Advice Needs
of Lone Parents" by Richard Moorhead, Mark Sefton and Gillian Douglas,
which has just been published by One Parent Families in London shows that
lone parents are more likely than other family types to experience justiciable
problems and that the problems covered a wider range of issues. About half
of problems lasted a year or more, suggesting that lone parents will not
necessarily be still involved with the named agencies when they continue to
encounter problems.
Lesbian parents:
It is also vital that the needs of same sex families are taken into account and
One Parent Families Scotland supports Lesbian Mothers Scotland and
delivers services on their behalf.
More Resources required:
At present the local services of the named organisations are inadequately
resourced and patchily available. The same is true of One Parent Families
Scotland with our central help-line service mainly funded by private industry
(Royal Bank of Scotland) on a time limited basis. If integrated and coherent
services are to be widely available, more funding than is identified in the
document will be needed, together with guidance to Local Authorities that
support for adult relationships should be part of their support for children in
need. This makes a great deal of sense in policy terms since research shows
the impact of adult behaviour in relationships on children and young people
and the benefits to children of good links with family members, particularly
fathers.
Other Family Law issues: Contact and domestic abuse:
We suggest that any legislation should strengthen safeguards against contact
where there has been domestic violence and introduce a presumption that
where there is evidence of domestic abuse, there should be no contact by the
abusive parent unless it can be shown to be safe for the children and they
indicate that they wish to have such contact.
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Accommodation for contact fathers:
The ability of many fathers to have overnight Contact with their children is
limited by their lack of suitable accommodation. Some allowance is required in
Housing legislation and Social Security legislation to facilitate fathers having
accommodation permitting overnight contact where that is relevant.
Sue Robertson
Director,
One Parent Families Scotland
13 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Humanist Society
Thank you for the opportunity to present our views to the Committee.
We feel there is one major omission from the Bill. Both the Executive and Parliament
appear to want to modernise the law relating to marriage and make it relevant to the
21st century. The present bill completely fails to address the question we first raised in
2001 in Petition 333, which is the discrimination against Humanists in the Marriage
Scotland) Act, 1977. This allows religious marriages to be legally recognised by the
State, but refuses similar recognition to Humanists.
If marriage is to be relevant in the current social climate, then there is a need for the
marriage ceremony to accord with the beliefs of the participants. Therefore the State
must recognise the right of the couple to have a ceremony of their choice, that is fully
accepted as legally valid whatever their beliefs.
For your convenience we attach a copy of our suggested amendments to the Marriage
(Scotland) Act, 1977. These are a slightly revised version of the ones attached to
Petition 333.
The Society supports the proposal in Section 10 to shorten the periods of separation
required before a divorce can take place.
We also support the provision in Section 1 to amend the Marriages (Scotland) Act, 1977
to relax the categories of person prohibited from marrying.
On the other provisions of the bill we feel there is no specifically humanist position, but
we are in general agreement.
We would welcome an opportunity to give oral evidence to the Committee.
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Suggested amendments to the Marriage (Scotland) Act, 1977
Repeal Section 8. __(1) (a) (ii)
Replace with the following:(ii) a minister, clergyman, pastor or priest of a religious body, OR A CELEBRANT OF A
HUMANIST OR OTHER SECULAR BODY WHICH PROFESSES PHILOSOPHICAL
CONVICTIONS FORMING AN IDENTIFIABLE LIFE STANCE AND WHICH PROVIDES
MARRIAGE AND OTHER CEREMONIES prescribed by regulations made by the
Minister of Justice, or who, not being one of the foregoing, is recognised by a body so
prescribed as entitled to solemnise marriages on its behalf; or
Add new section – 8.__(3)
Any regulations made under subsection (1) (a) above by the Minister of Justice shall be
the same for religious and secular bodies.
Repeal Section 9. __ (2) (a) and paragraph two of Section 9.__(6)
Replace the heading to Sections 9 to 16 with:APPROVED RELIGIOUS AND SECULAR MARRIAGES
In Sections 8.__(2) (a), 9.__(1), 9.__(2) (d), 14. (a), 15. (3) and the side heading to
Section 15:Repeal the word religious and replace with APPROVED
Section 26 (2)
Repeal sentence 6
Substitute:- BODIES WHICH MAY BE APPROVED UNDER THIS ACT ARE THOSE
WHICH, WHETER OF A RELIGIOUS OR SECULAR NATURE, HOLD OR PROFESS
OR REPRESENT PERSONS OR GROUPS OF PERSONS HOLDING OR
PROFESSING SPIRITUAL OR PHILOSOPHICAL CONVICTIONS RELATING TO LIFE
STANCE, PRINCIPLES, ETHICS OR IDEALS WHICH HAVE AN IDENTIFIABLE BASIS
OR CONTENTS.
Charles Douglas
Vice Convener
Humanist Society
23 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Evangelical Alliance Scotland
The Evangelical Alliance, which was founded in 1846, is the umbrella body
that brings together a majority of Britain’s 1.39 million Evangelicals. Included
in Alliance membership are over 700 organisations and over 3000 churches
whose views we aim to represent in this submission. The 1998 English
Church Attendance Survey revealed that 35% of Anglicans, 87% of Baptists,
78% of Independents, 35% of Methodists, 93% of New Churches, 93% of
Pentecostals, 21% of URC members, 63% of those attending other churches
identified themselves as Evangelicals. The Alliance exists to promote unity
and truth amongst these churches, individuals and evangelical organisations
and to represent their concerns to the wider Church, State and society. We
seek to work with and through our members rather than to duplicate or
compete with them. Thus, this response seeks to represent the Alliance in its
widest sense and is the product of consultation amongst specialist member
societies.
Because we represent a wide body we would hope that the committee might
allow us to give oral evidence as well. We would be happy to bring along
member churches and organisations that have an experience in this area.
Proposed Changes to divorce law (sections 10 -15)
We would strongly argue that the existing time periods should be retained at 2
years and 5 years. We believe reducing the time periods undermines the
importance of marriage and could rush couples into making quick decisions.
We suggest there needs to be time for the parties to get matters sorted out
and this is particular true when children are involved. For some individuals
marriage is seen as a life long commitment. For religious or moral reasons
they would never accept divorce is the right thing. To reduce the five-year
waiting time down to two years undermines their principles and choices.
Unmarried fathers: rights in relation to children (section 17)
Evangelical Alliance Scotland favour the proposal of giving Parental
Responsibilities and Rights to fathers who register the birth of the child jointly
with the mother because we believe it is beneficial to children to have the
involvement of both parents in their upbringing.
Proposed new rights for cohabitants (sections 18- 23)
Evangelical Alliance Scotland believes the Executive should not create
special rights for cohabiting couples. The law gives protection to cohabiting
couples if they choose to exercise these rights. Couples choose to cohabit for
different reasons but in some cases the individuals do not want to be bound
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by the same rules as marriage. For different reasons if the relationship breaks
up they do not want to share their assets. This freedom is undermined by
these proposals and cohabiting couples should be left with the freedom to
decide what measures they want to put in place.
Proposed changes in respect of occupancy rights and protection from
violence (sections 24- 26)
Evangelical Alliance Scotland does not support the occupancy rights for the
reasons given in the above answer. We do, however, support the provisions
on violence.
Other provisions in the Bill
We have no other comments.
Rights in relation to children to step-parents and grandparents
Evangelical Alliance Scotland believes that in most cases it benefits the child
if he or she has contact with their grandparents and hope this would be
encouraged. Parents should be strongly encouraged to allow their children to
develop relationships with grandparents and other family members. Each
member of the wider family has a role to play in the bringing up of children.
On balance however, we are of the view this should be achieved by mutual
agreement and not enforceable by legal remedies.
Consultation
We are content with procedure.
Jeremy R Balfour
Evangelical Alliance Scotland
4th April 05
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Christian Institute
The Christian Institute is a registered charity which seeks to uphold the truth
and standards of the historic Christian faith. Our work is supported by 2,300
individuals from across the Christian denominations in Scotland of which 370
are Church leaders. Our public policy work has included research in the fields
of family policy, religious liberties, sexual offences, and education.
Marriage is good for society
In the past marriage was protected in the Western legal tradition because of
the unique social benefits it offers to adults and children. As the Executive
admits “marriage remains the dominant family form in Scotland” and is “the
preferable setting for bringing up children.” i
The evidence strongly shows that marriage is good for adults and children. As
Professor A H Halsey, (Professor of Social Policy at Nuffield College, Oxford)
and co-author of English Ethical Socialism stated:
"No one can deny that divorce, separation, birth outside marriage and oneparent families as well as cohabitation and extra-marital sexual intercourse
have increased rapidly. Many applaud these freedoms. But what should be
universally acknowledged is that the children of parents who do not follow the
traditional norm (i.e. taking on personal, active and long-term responsibility for
the social upbringing of the children they generate) are thereby disadvantaged
in many major aspects of their chances of living a successful life. On the
evidence available such children tend to die earlier, to have more illness, to
do less well at school, to exist at a lower level of nutrition, comfort and
conviviality, to suffer more unemployment, to be more prone to deviance and
crime, and finally to repeat the cycle of unstable parenting from which they
themselves have suffered... The evidence all points in the same direction, is
formidable, and tallies with common sense.” ii
The research evidence shows that divorce is normally – not in every case, but
normally –linked to negative outcomes for children. Children from broken
homes (“separated families”) have a higher probability of:
x
x
x
x
x
x
x
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being in poverty and poor housing;
being poorer when they are adults;
behavioural problems;
performing less well at school;
needing medical treatment;
leaving school/home when young;
becoming sexually active, pregnant, or a parent at an early age;
depressive symptoms, high levels of smoking and drinking and drug use
during adolescence and adulthood.” iii

FL 68

Divorce is also linked to negative outcomes for adults. A report from One Plus
One has shown that adults who divorce have a greatly increased incidence
(compared to those who remain married) of heart disease, cancer, alcoholism
and suicide. iv
Researchers considering data from the USA’s National Survey of Families
and Households found: “…no evidence that divorce or separation typically
made adults happier than staying in an unhappy marriage. Two out of three
unhappily married adults who avoided divorce reported being happily married
five years later.” v
A report in 2000 put readily identifiable welfare costs of family breakdown in
Britain at £8.5 billion and the total direct costs to the taxpayer as at least £15
billion. vi Currently over half of the whole adult population of Scotland is
married, whilst only 7% of adults are cohabiting and only 5% are divorced. vii A
very large proportion of lone parent households come into being because of
divorce. More divorces will lead to higher costs to the public purse.
Marriage is good for society. Public policy should promote marriage and not
seek to accelerate the number of divorces. Past changes in the divorce law
have accelerated the number of divorces. We fear that this will happen under
the proposals to cut the separation periods for divorce. The result will be more
pain and hurt to children and adults.
Proposed changes to divorce law (sections 10-15)
We oppose reducing the separation periods required for divorce. The vast
majority of divorces in Scotland are already obtained on these grounds –
some 82% of all divorces in Scotland. viii The Executive is proposing to
liberalise what is already the most popular route for divorce. This change will
hugely increase the number of future divorces.
The statistics show that every time the law on divorce has been liberalised,
the number of divorces has increased. ix
At present Scotland has a lower divorce rate than England and Wales x and
fewer children are involved in divorces – the Executive states that in Scotland
around one-third involve children, whereas in England and Wales 68% of
divorces involve children. xi In this respect Scotland is currently in a better
position than England and Wales. But the Executive’s proposals will
considerably increase the proportion of divorces which involve children.
Most people in Scotland do not believe that divorce should be made easier.
The Executive’s consultation in 2004 showed this to be so – 73% of all
respondents opposed the time period reduction, with 90% of the individuals
who responded opposing the plans. xii An opinion poll conducted when the
Executive’s first white paper was released in 2000, found that 50% of people
were against relaxing the law in order to make divorce easier to obtain. Only
34% were in favour. xiii
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The five-year and two-year waiting periods give couples time to seek to
reconcile or, failing that, time to carefully consider whether to get divorced. It
is well-known that many couples file for divorce, but are reconciled and drop
the divorce proceedings.
In the last period for which exact figures were available (1989-1993) an
average of 16% of divorces initiated were dropped each year. xiv Precise
statistics are no longer recorded, but in any one year the number of divorces
granted is always lower than the number of divorces initiated. The latest
figures show that on average the number of divorces initiated each year is
15% higher than the number of divorces actually granted. xv This is
comparable to the figure of 16% recorded exactly until 1993.
The fact that there continues to be a sizeable difference year on year can only
mean that a large proportion of divorce cases are dropped because a spouse
or a married couple decided to remain married.
Obviously the greatest prospects for reconciliation are in those cases where
one spouse wishes to remain married. Currently in such cases the law gives
such a spouse five years to seek a reconciliation. If this period is cut, then
there will be far fewer reconciliations.
The Executive should be promoting reconciliation, not introducing a conveyor
belt to divorce. As Sam Clarke said in The Evening Times: “Better surely to
devote more energy to helping keep couples together than invent lots more
laws to drive them apart.” xvi
A faithful spouse should be able to obtain a divorce on the basis of their
spouse’s adultery. That is a matter of basic justice. We welcome the fact that
adultery remains as a specific ground for divorce.
The mechanism of divorce
The Executive argue that its motivation for reducing the separation periods is
in order to discourage the use of the fault-based grounds for divorce. It sees
the fault grounds as increasing the acrimony in divorce. We believe that this
analysis is wrong. It is not the mechanism of divorce which causes negative
long term outcomes, but the fact of divorce.
Legislative measures which make divorce easier logically encourage more
divorces and thereby increase acrimony within families. The best way to
reduce acrimony is to discourage divorce and to promote reconciliation
between spouses.
Reliable research evidence has shown that the actual divorce has the worst
impact of all – on adults and children alike. The Exeter Family Study found
that divorce does not usually reduce conflict for the children – in fact the
opposite is true:
‘…the experience of most children whose parents have divorced is of
increased conflict over an extended period, with the child involved to an extent
that may not have been the case while the marriage lasted.’ xvii
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The Exeter Study concluded that: xviii
Even with awareness of severe parental conflict, children still say they would
have preferred their parents to stay together.
Conflict may well arise as a direct result of the decision to separate rather
than being the cause of it.
In parental conflict in marriage, the child may be able to remain on the sidelines. This does not tend to happen after divorce where there is pressure on
the child to take sides.
Proposed new rights for cohabitants (sections 18-23)
Cohabiting heterosexual couples have chosen not to marry. They freely
refuse to commit themselves to each other publicly. Family law already makes
financial provision for children. When it comes to adults, they have the
opportunity of obtaining all the rights of marriage, including dissolution rights,
but have chosen not to do so.
Cohabitation is a very different relationship to marriage. The evidence is that,
as a group, cohabitees more closely resemble singles than married people. xix
Cohabiting couples who have a child and do not marry are six-and-a-half
times more likely to split up after the birth of the child than a married couple. xx
In fact cohabitation is a transient state. The Executive admits: “cohabitation is
primarily a transitional state often lasting around 2 to 3 years; about two-thirds
of cohabiting couples proceed to marry and about one-third separate.” xxi
By giving cohabiting couples legal rights that mimic marriage the Bill can only
discourage couples from getting married. The Bill does not even require a
minimum length of cohabitation (Clause 18).
The instability of cohabitation has a negative impact on any children involved.
One report showed that nearly 75 per cent of the children who committed
criminal offences had cohabiting parents compared with 25 per cent with
married parents.xxii Children of cohabiting couples appear in larger proportions
than children of married couples among those who have used illicit drugs,
begun drinking earlier in life and drink more. xxiii
The Christian Institute also strongly opposes the Bill’s plan to give cohabiting
homosexual couples marriage-like legal rights. The Civil Partnership Act only
recently became law, providing the legal rights of married couples to
homosexuals who register a partnership. If a homosexual couple refuse to
sign up to the extensive civil partnership scheme, why should they still be
granted new rights by the Family Law Bill?
Other provisions in the Bill
The Christian Institute opposes Clause 1 of the Bill, which destroys some of
the categories of ‘prohibited degrees of marriage’.
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Under this provision, a man would be allowed to marry his daughter-in-law or
his mother-in-law. The Executive seems to believe that ties created by
marriage are of less importance than blood ties. But marriage has traditionally
been held to create familial relations that are equivalent to blood relations –
this is part of marriage’s stabilizing and unifying influence on society.
Others have publicly opposed this proposal: “The rules about relationships
acceptable for marriage were not made as a joke. The ban on marriage with
daughters-in-law or sons-in-law was made because, when they join the family,
daughters-in-law and sons-in-law are supposed to be cherished as true sons
and daughters. If widowed or left a widower, the daughter-in-law or son-in-law
is supposed to feel secure in the knowledge that the parents-in-law will
continue to treat them like their own flesh and blood.” xxiv Questions have also
been raised about whether a man could marry his mother-in-law in a taxavoidance move to evade inheritance tax on her death.
Whatever else, Clause 1 undermines marriage in Scots law and belittles it in
the eyes of the public. It appears to be a strange and unnecessary tampering
with law and custom. It is yet another example of public policy undermining
the traditional family unit.
Conclusion
Each of the three proposals objected to above would undermine marriage in
Scotland. However, the State has an obligation to uphold and promote
marriage – if for no other reason than that it is for the good of society.
Marriage creates stable family units for children and adults alike. Research
shows that marriage is head-and-shoulders above other types of human
relationships in terms of the benefits it gives to adults and children. Divorce
has a damaging effect on both adults and children. Cohabitation cannot
provide the benefits of marriage.
The Christian Institute is concerned about any legislation, public policy,
benefit or tax requirement that undermines marriage and Christian family
patterns. The family is a fundamental carrier of values and is at present being
undermined. This is evident not least in the area of divorce. Jesus
emphasised that marriage was for life, but successive reforms of the divorce
law have fostered a rampant divorce culture. Jesus clearly aligned himself
against easy divorce (Matthew 19:3-9; Mark 10:11-12). The Bible’s teaching
on marriage is relevant to Christians and non-Christians because marriage
was ordained for all people from creation (Genesis 2:24). Marriage is meant
for the good of all people – not just Christians.
The Family Law (Scotland) Bill is misguided and will profoundly undermine
marriage and family life in Scotland. The big message which is sent out is “nofault divorce in a year”.
Humphrey Dobson
Deputy Director (Policy and Staffing)
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The Christian Institute (Scotland)
8 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Margaret Scanlon
Proposed changes to divorce law (section 10-15)
I do not agree with the following proposals:Section 10/11
My reasons are set out in my response to the Consultation Paper.
Section 12
I do not recollect this proposal being consulted on at any stage. I cannot see any
reference to it in the Policy Memorandum. It is a useful saving provision in
exceptional cases and although it might seldom ever feature in litigation it is a
consideration in mediation/negotiation.
Section 14
This was consulted on in the 2001 Paper and the response was, I think, that the
existing provisions of the 1985 Act were apt to deal with the perceived unfairness
flowing from Wallis and that any attempt to legislate to correct it would do more harm
than good. This proposed amendment seems to demonstrate the validity of that
response. I do not agree with the terms of the Policy Memorandum that this
provision does not “alter in any way the concept of the ‘relevant date’”. The
Memorandum refers to joint property but the provision does not. The Gender Impact
Assessment refers to pensions but the provision relates to all matrimonial property.
No account is taken in the Financial Memorandum of the impact of this provision on
parties, either mediating/negotiating or litigating who might have to obtain valuations
for different dates. One of the most difficult areas in the valuation of assets is
commercial interest where valuation costs can run into many thousands of pounds.
Additional pension valuations could incur costs as could additional house valuations.
The amendment is poorly drafted, if it is intended to achieve what is set out in the
Policy Memorandum but more importantly ill advised particularly if the overall
intention of the Bill is to promote and protect the interests of children. Most cases
involve modest homes and the existing law at least keeps a roof over their heads.
Any amendment driven by the perceived unfairness to the residents of the New
Town will deprive the majority of more modest means of a fair and useful remedy. If
any amending legislation is required it should be focused on the circumstances in
which a transfer of the matrimonial home is justified which would not derogate in
anyway from the fundamental concept of the relevant date. There is existing
adequate provision for circumstances where the value of assets reduces after the
relevant date.
Any departure from the fundamental concept of relevant date values introduces an
element of uncertainty which seriously compromises the ability of Agents/Mediators
to achieve agreement and will encourage litigation of which no account is taken in
the Financial Memorandum.
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Proposed new rights for cohabitants (sections 18-23)
Section 18 (4)
Makes no reference to the marital status of the cohabitant as a factor. Apart from
any consideration as to whether any form of cohabitation between those not free to
marry should be accorded any status at all there could be practical difficulties where
there are competing claims from a spouse and a cohabitant.
Consultation
I think that Consultation is of limited use where the consultees are not in a position to
assess the wider impact of proposals. The clear division between Solicitors and
others in the response to the proposal to reduce the statutory period demonstrates
this. If you present a proposal as likely to be entirely beneficial it will find support
and the consultation process will be compromised where insufficient information
issued to non Solicitor/Advocate Consultees to allow them to make an informed
decision.
Additional Comments
It is a pity that the proposal in relation to religious Divorces consulted on in 2001 has
not featured in the more recent Consultation nor in the Bill. The power of a husband
to withhold a Get can be used unfairly in some circumstances and I do not see why
this sensible provision has been abandoned.
I do not think that the financial and gender impact of the proposals are properly
understood. The Financial Memorandum draws a distinction between fault based
and other Divorces referring to the former as “inevitably more expensive”. This is a
common error but one which one would not expect to find in such document. There
is little difference in the cost of an undefended Divorce no matter what the grounds
are. There is a vast difference between defended and undefended and no cases are
defended on the merits, only in respect of ancillary Craves. Nothing in the Bill is
likely to limit the number of defended case, quite the reverse.
If passed as drafted the Bill will have a seriously prejudicial effect on women and
consequently their children, severely restricting the period they are entitled to
financial support and compromising their existing entitlement to retain the family
home.
Mrs Margaret Scanlon
28 February 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Dr Glenn Fulcher
I welcome the general thrust of this bill, particularly with regard to the aim of
making divorce more amicable. I also believe that the proposals will reduce
the legal expenses of divorcing couples, which can often significantly reduce
the capital available for the individuals to set up home following divorce, or for
care of the children.
My main concern lies with sections 18 to 23 on cohabitation, and the
explanatory notes that discuss these sections in the Bill. My main concern
with these sections of the Bill is that this is a matter for civil liberties. I
therefore welcome the statement in paragraph 65 of the explanatory notes
that “Scottish Ministers consider it vital to balance the rights of adults to live
unfettered by financial obligations towards partners against the need to
protect the vulnerable”, and would strongly argue that no consequences be
attached to cohabitation as in some states (paragraph 62), and that no
marriage-like responsibilities or consequences be extended to cohabiting
couples (paragraph 70). Individuals should have the rights to decide for
themselves the extent to which they wish to take on legal or financial
responsibilities for a person with whom they cohabit, without restriction or
compulsion from the stage. The role of the state is to educate individuals
regarding the various options, from marriage through legal agreements, to
accepting no responsibility at all. The only exception should be in the case of
joint responsibility for any children that may result from the cohabitation.
I believe that it is right and appropriate that upon separation cohabiting
partners should share household goods that have been acquired while they
have cohabited, other than those that are gifts, unless it can be shown that
one partner has paid for the acquisitions.
My reading of Section 20 and the associated notes leads me to believe that
each cohabiting partner is only entitled under this Bill to a share in the value of
any property according to the proportion that each has invested in that
property. In such a case, if A is the sole owner of a property and has always
paid for that property, B would not be entitled to a share in the property
irrespective of the length of cohabitation. Also, if a property is acquired during
cohabitation, but only one person pays for this property, the rights of
ownership should remain with that individual (contrary to the implication of the
first bullet point in paragraph 97 of the explanatory notes). If both of these are
the case, I would approve of this clause. One of the principles of the freedom
of the individuals not to acquire financial responsibilities is to retain the
absolute ownership of property for which the individual has paid and not to
risk loosing it in the event of a breakdown in the relationship. If at some point
the individual wishes to ensure that a cohabiting partner has the right to a
share and/or inherit, it should be the free decision of that individual, in
consultation with their partner and conscience. To remove this right may, for
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example, mean that one partner would not have the right to leave all property
to a child from a previous marriage, even if there were no children from the
new relationship.
As it is not mentioned in these Sections of the Bill, I assume that a cohabiting
partner has no rights to acquire a share in any money or property that one
person inherits. This is particularly important, as much injustice in marriage
results from one partner seeking a divorce settlement after the other partner
has inherited an estate from parents, upon which the first immediately has a
claim. If this were not to be the case, a situation may arise in which, for
example, a grandparent might have to leave an estate directly to a grandchild
rather than a son or daughter, for fear that the estate or portion of the estate
may be successfully claimed by a person who cohabits with the son or
daughter.
Under section 21 subsection 3, it should be made clear that ‘advantage’ and
‘disadvantage’ would be conditions during the cohabitation and not as a result
of the end of the cohabitation. For example, if one partner owned a home and
enjoyed a reasonable salary, and asked the cohabiting partner merely to pay
for a pro-rata share of bills and food, the advantage would be to the person
who is receiving accommodation. However, it would be to that person’s
disadvantage if he/she had to leave the accommodation at the end of the
relationship. This person should not, however, have rights of maintenance or
occupancy because they have suffered no disadvantage at all during the
relationship. Unlike marriage, where one person may acquire the
responsibility to maintain and support another person for a long period of time,
even if that other person refuses to work or contribute to the home, those
who choose to cohabit specifically wish to avoid this possibility.
I note that there is no further reference to the sharing of “matrimonial property”
or pensions in the sections on cohabitation, but is mentioned in paragraph 87
of the explanatory notes. The issue of pensions should not arise at all in the
case of cohabitation, unless one or both parties wish to make arrangements
for the other to be a named recipient of a pension or cash payment in the
event of death.
I approve of the extension of protection from domestic violence to all
relationships, whether cohabiting or not. It would nevertheless be appropriate
to state explicitly that this also includes violence against men by women. The
language of the documentation presumes that women will be the victims.
However, there are many relationships, mostly within a marriage, where the
men are the victims and feel that they are unable to do anything about the
situation because they will not be taken seriously. In the past failure to
acknowledge this has led to men being cited as the cause for the breakdown
of a marriage (as in the case with desertion) even though it was not their fault.
Conclusion
There are many options open to couples who wish to live together, from the
very tightly defined rights and responsibilities of marriage, through contractual
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and legal arrangements, ensuring that partners are named in wills, and
named in life assurance policies and pension schemes as recipients. The
extent to which cohabiting couples wish to do this is entirely a choice for them
as individuals and couples. Any attempt to impose financial or legal
constraints in how they organize and conduct their lives is a movement by the
State to erode the freedom of the individual.
The State should not start with the assumption that those who prefer to
cohabit are ignorant and do not understand their legal position, and therefore
seek to provide what it thinks is ‘protection’ for them. This removes freedom of
choice in the way we choose to live our lives, and represents a major threat to
our civil liberties.
Dr Glenn Fulcher
21 March 2005
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FL 92
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Alexander Lennox
I oppose the Bill’s plans to make divorce easier and to give financial rights to
co-habitués my reasons being as follows.
x

Five and two years waiting period would give the couple a chance for
reconciliation. After filing for a divorce many couples are reconciled and
drop the proceedings. Rather than quickie divorces the Executive should
be in the business of promoting reconciliation, which would be far better
especially if there are children involved.

x

As for co-habiting couple they have the opportunity to marry and receive
all the legal benefits that accompany that great institution, if they choose
not to marry why should they enjoy those legal benefits? Giving them the
same legal benefits as married couple will discourage them from ever
marring, and lets not forget that the Executive itself has admitted, that cohabitation is a temporary relationship in most cases averaging 2 or 3 years
with two thirds of couples then deciding to marry and the rest separating.

x

As for homosexuals they are already to be provided with all the rights of
decent married people under the “Civil Partnership Act” If they refuse to
sign up to the new civil partnership scheme, why should they still be
given the new rights under the family law bill?

Marriages are worth saving, this great institution is the bedrock of society, the
family unit should mean something to the Executive, so rather than rush to
break it up, they should be in the business of reconciliation. A recent survey
showed that children who come from broken homes do poorly at school, and
are more likely to find themselves in trouble with the law.
Mr Alexander Lennox (retired)
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Cameron Rose
It is with some concern that I note the proposals to change the law in relation
to marriage and divorce. It seems to me the objective of making easier
divorce and, indeed easier marriage rights for co-habiting couples a)
undermines marriage moves towards a less stable standard for marriage.
Other points I would like to make are:
1. My concern is that allowing persons to marry their in-laws of a generation
once removed undermines and erodes the current understanding of family
marriage which, I believe should be maintained at this time.
2. My view is that the figures show that may who file for divorce drop the
proceedings. We should be promoting reconciliation – not making it
easier.
3. If we have the opportunity for homosexuals couples (under the Civil
Partnership Act) to have the effective rights of a married couple why
should they be given additional rights if they have failed to sign up under
the CPA. I do not believe a homosexual partnership is a constructive norm
for society.
I hope you will withdraw these parts of this Bill
Cameron Rose
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ms Evelyn Clark
I write to you to voice my concerns regarding the above Bill's plans to make
divorce easier and to give financial rights to co-habitees.
The proposals regarding fast-tracking divorce will, I believe, increase the
number of divorces in Scotland. The outcome of divorce has devastating
effects on children, who face more conflict than if their parents had stayed
together.
On the situation regarding co-habiting couples rights; surely this action will
only discourage them from getting married. Co-habiting couples can gain
legal protection at any time by getting married. So why should they enjoy the
legal benefits of marriage if they choose not to do so.
Homosexuals are about to be provided with all the rights of married couples
under the Civil Partnership Act, so why should they be given new rights under
the Family Law Bill if they refuse to sign up to the new civil partnership
scheme.
I would advise that I am happy to have my response published, but wish my
personal details to be kept private.
I trust the foregoing will be taken into consideration accordingly.
Evelyn Clark
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Murdo MacLeod
I am concerned that the proposals in relation to the above will be harmful to
the family way of life as we know it.
The Executive's consultation previously found that most people are against
reducing the waiting time for no fault divorce.
I am persuaded that it is divorce that causes distress to children and to adults
not the method of divorce. It would surely be much better if efforts were made
to reconcile couples instead of making it easier for them to separate.
I find it very sad to see the way politicians are leading this Country. Instead
of encouraging a bit more disciple in the people they are bending to the will of
the militants. It is time our politicians were the leaders and not those being
led.
Murdo MacLeod
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rev James Scott
I write, in respect of the above consultation, to say that I oppose the Bill's
plans to make divorce even easier.
Fast-tracking divorce will be bound to increase the number of divorces in
Scotland.
Having been a Church of Scotland Minister for over thirty years, I am aware
that it is divorce itself which normally causes distress to children and adults,
not the method of divorce. The five and two year waiting periods give both
parties time "to think again" and time even, as does happen, for reconciliation.
After filing for divorce couples sometimes decide to drop the divorce
proceedings. The Executive should, in my opinion, be promoting
reconciliation, rather than making divorce much easier.
Rev James Scott
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rev Michael Rollo
I write in response to the consultation on the Family Law Plans.
As a parent and Christian Minister I have been very concerned over the
breakdown of the basic family unit through legislation and social trends
and the resultant devastation caused to society. I have personally witness
this firsthand on a number of occasions.
I am therefore concerned to note the Bill's plans to make divorce easier and
give financial rights to co-habitees. Once again I believe we are sowing to the
wind and will reap the whirlwind.
It is my opinion that divorce itself is the problem and not the method of
divorce. By lowering the time period it is sending a message that if things
don’t work out it can quite easily be reversed. It is seldom that easy and a
trail of devastation often ensues with the children being particularly hardest
hit.
I also have grave concerns about the protection being offered to co-habiting
couples. If they should desire the same protection as those who are married
then why not enter into marriage itself and reap the rewards of such a
permanent commitment.
Rev Michael Rollo
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Robert Anderson
The proposals under the above mentioned Bill are very frightening. I believe
that we will degrade and undermine the value of marriage through it.
Besides the Executives own consultation found that most people are against
reducing the waiting time for 'no fault' divorce, so why go ahead with this. This
seems to be another case of the executive being arrogant and thinking that it
knows better than the people who elected it, similar to the scrapping of sect
28, against the wishes of the people.
Increasing the number of divorces can only be seen as an attack on marriage.
Then of course there is the incalculable effect on children, are they being
considered in this, I don’t think so.
Then why are homosexual couples being brought into this? is the Civil
Partnership Act not enough? Why is there a need to give them new rights
under this Bill.
Then allowing close family members to marry, why does this Executive not go
the whole Hog and have a Public display of burning Bibles, because it seems
HELL BENT on defying all that is contained in the Bible.
No I am thoroughly opposed to this Bill and it should not even be considered
in my view.
Leave marriage alone, set about strengthening instead of undermining
marriage, perhaps then we can go some way towards arresting the decline of
our society. Marriage and family are the building blocks of society and you
meddle with them at the Nations peril.
Robert Anderson
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ms Tracey Holding
I am writing with respect to the Family Law (Scotland) Bill.
Marriage as an institution has 4 main purposes and benefits:
The complementarity and "completion" of a man and a woman, each needing
the other, just as we obviously and wonderfully "fit together" in our bodily
parts, in order to bring out the ultimate and best in each.
Man's happiness and welfare, seeing that it is not good for man to live on his
own. We are not solitary creatures, but social creatures therefore the binding
together of two people in a lifelong commitment is a situation which creates
more trust and confidence than a loose agreement, and it gives the
expectation of company until death.
The secure and honourable environment into which children of both sexes
can be born, with parents of both sexes to be role models, guides and
examples of loving authority as they grow up.
The prevention of immorality, promiscuity and illegitimacy. A binding marriage
vow is still a deterrent for many from adultery or abandoning families and
children.
If the Scottish Executive eases divorce and undermines marriage, then
immorality, illegitimacy and social degeneracy will result. Outside of marriage,
the constraints of authority, which are naturally and usually exercised by
parents towards their children, and mimicked throughout all society, will cease
to be practiced properly, and disorder and lawlessness will also result. We
see the wisdom in the maxim: "spare the rod and spoil the child" because we
never have to teach a child to be naughty! a child left uncorrected therefore
will be a menace to society, and a burden to her or himself. We know that for
some people correction and proper punishment for doing wrong has become
violence and child abuse, but this is not the norm in all homes.
Rather than giving financial incentives to unmarried couples, I would implore
you to consider giving incentives to make marriage easier and cheaper, and
to STRENGTHEN the bonds of marriage, not WEAKEN them. I suspect that
many are put off being married because it has become so fashionable to
spend great sums of money on the actual wedding. What about wedding
grants, and grants for furniture, or Government funded low-rate mortgages for
first time buyers, for instance?
It was in fact the Lord, God, who created marriage and designed the
aforementioned benefits and purposes for it. Most of our laws concerning it
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are based on the Bible and so long as we have a due regard to them, then
we'll have the benefits of an ordered and stable society. God is our Creator
(and our Judge) and therefore He knows all about us and how we “function”,
so He designed lifelong, monogamous, heterosexual marriage as the best
basis for all society, and if we follow this, then we have what's best for us.
Sadly, as the Lord tells us in the Bible, if we disregard His principles, He will
let us fall into a state of degeneracy socially, and decline as a nation. He
promises that if we honour Him, He will honour us. I urge you to do all you can
to strengthen the marriage bond and see that this would not prove His good
and acceptable and perfect will for us as humans. With prayerful good wishes.
Tracey Holding (Miss)
31 March 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ms Anne Sanderson
I am e-mailing to request serious consideration of some objections to the
proposed Executive's plans to make divorce quicker and easier (as in the
Family Law (Scotland) Bill).
As a woman married to the same man for nearly 36 years, I have experience
in the ups and downs of married life. From this experience I would respectfully
point out that a huge help to maintaining marriage is the mutual attitude that
divorce is simply not an option except for the most severe circumstances. No
marriage is trouble-free, and some situations in the normal course of ageing
give rise to the tempting thought of independence and freedom from marriage
vows. The easier divorce is, legally, the more temptation arises to lure
couples apart.
It is a fact that many couples are reconciled after filing for divorce, and the
proceedings are then dropped. This should teach us that time is needed to
hold back this drastic step of break-up, and to work as hard as possible to
promote reconciliation - not its opposite, divorce.
No matter what methods of divorce are adopted, it is divorce - in and of itself that causes untold anguish for adults and children. The sheer finality of this
step is devastating to all concerned, yet today we see huge numbers of
couples walking briskly into divorce, hardly aware of the damage divorce will
do. The proposals you are now considering will escalate this undesirable state
of affairs. The brakes should be applied to the speed of divorce, but these
proposals will slacken the brakes even more and before long we will be in a
horrendous situation where anybody who just wants divorce will get it, with no
questions asked.
I appeal to you to resist all voices that play down the negative effects of
divorce and listen to warnings as to the immense damage created in the wake
of this growing tidal-wave of marriage breakdown.
Mrs A. Sanderson
1 April 2005


667

FL 101
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ms Edna Brownlee
Sirs,
Ref. Executive's Plans to Make Divorce Quicker & Easier
We are very concerned about this issue, and oppose the proposed bill to
make divorce easier. We also oppose the financial incentive to co-habitees.
We work with young people from primary up through secondary, and
behavioural problems can usually be directly connected to marriage breakups or 'not married' casual relationships. In fact, we believe that many of the
social problems with young people are connected with this.
It is particularly unfair, that if one spouse wants to continue to try to get the
marriage to work, the other spouse may soon have to wait only two years.
The emphasis should be on making relationships work, not encouraging them
to break down.
There is a dangerous trend with all this current legislation. In catering for the
individual’s rights, we are encouraging people to become more selfish and
less self-disciplined. None of this is giving children a good start in life, where
stability in their parent’s relationship, and having mum and dad there for them,
are very important. They also learn values and standards of behaviour from
their parents and look up to them for guidance.
Alasdair & Edna Brownlee
1 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Ian Christie
Sirs, I wish to record my opposition to the proposed changes to the bill which
would result in easier and quicker divorces. As a married man who has been
through the many ups and downs of a married life spanning the past fortyseven years, I am happy that I am still with my chosen partner. My main
argument against the desire to have easier divorce is that I believe that
divorce causes so much heartache and sadness in families that many lives
are totally ruined by the process and many children grow up with a jaundiced
view of matrimony. Marriage, to my way of thinking, is a desirable state for the
stability of society and if we cheapen it by making divorce easier, we heap
troubles on our already fragile inter-relationships. Surely also, giving the same
rights to co-habiting couples as to married couples will just further deter them
from being serious and adult in their commitment to each other and to the
society which depends on reliable relationships in order to prevent a decline
back to the caves from which we have struggled to emerge.
Ian M. Christie
1 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Andrew Bathgate
I am writing to express my opinion on a few issues relating to the Family Law
Bill proposals. It is my opinion that the marriage relationship has been the
backbone of our society for centuries. I am opposed to number of proposals in
the Family Law Bill as they seek to erode the importance of marriage. I find it
slightly incongruous that a previous consultation in Scotland found that most
people were against fast-tracking divorce and yet this is being proposed for
"no-fault" divorces. I think that fast-tracking will serve to increase the divorce
rates considerably and leave little room for serious attempts at reconciliation,
which clearly would be best for any children involved. Increasing the ease of
divorce will not in anyway soften the extreme sense of loss experienced by
the children involved. There is evidence to suggest that conflict in children's
lives is increased if their parents divorce rather than remain together.
I also would like to register my opinion about the proposal to allow close
family members to marry. This only propagates the notion that family
relationships are blurred. Our society is built upon a strong family unit and to
change the law in this respect would only seek to undermine this.
Andrew Bathgate
2 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Howel Jones
Having contributed to the earlier consultation I am grateful for the opportunity
now to submit comments on the current Scottish Executive proposals
contained in The Family Law (Scotland) Bill, particularly those aimed at
making divorce easier and offering rights for unmarried couples.
While well intentioned as solutions to apparent problems they are in danger of
making it worse.
I would like to make three points, if I may:
1. At the heart of the anomalies these proposals are purporting to address is
a lack of commitment: Entering into marriage without adequate
forethought, on the one hand; seeking partnership without accepting
societal commitment on the other. To facilitate either is to endorse
disregard for social convention.
2. Current issues needing serious attention are reported to be: anti social
behaviour, vandalism, binge and under-age drinking, teenage
pregnancies, healthy eating, etc. The effective mechanism for exercising
formative control in all of these areas is the responsible, stable, family. The
proposed measures encourage the disintegration of the family as an
effective unit ignoring the needs of children in favour of satisfying selfishly
motivated short-cuts for adults.
3. To support such proposals is to devalue the honest efforts of a majority of
‘law-abiding’, responsible families who work at making marriage work, act
responsibly in the matter of bringing up children, accept the parameters of
social conventions and the rule of law. Our society depends so much on
the support of those who exercise good citizenship. There is a danger that,
yet again, the message being sent out is that they, and their efforts, do not
count while those of the irresponsible are provided for.
We, who have enjoyed the benefits of good upbringing by parents who sought
to instil responsible values even when struggling themselves against poverty
and disadvantage, should endeavour to ensure that subsequent generations
are not deprived of such support. It would be tragic if measures like the ones
proposed in seeking to improve matters were to contribute further to a
throwaway society.
Mr Howel and Ann Jones
2 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Joan Walne
Please consider the following.
There are no winners in divorce, everybody loses!
The couple, the children, if there are any, and society as a whole, everybody
loses! There are no winners.
The family is the nucleus of society. The family has been the nucleus of
society for thousands and thousands of years. It has been tried and tested. It
is the best environment for our children.
If the family breaks down society also breaks down.
We have schools full of children from dysfunctional families. They struggle.
They are damaged by divorce.
Social science research shows that children face more conflict as the result of
divorce than if their parents had stayed together.
Marriage is still the best way forward for our society to become solid.
We must encourage marriage. We have enough trouble in our country without
adding to it.
Mrs Joan Walne
Mother and Grandmother
2 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr John Johnstone
I am writing about some of the proposals in the Family Law (Scotland) Bill; I
am deeply concerned about them.
Firstly, with regard to making divorce easier in Scotland, I feel that a "fasttracking" mentality with only serve to cause more damage to our society; as a
youth worker, I am in touch with young people from divorced families all the
time, and see the myriad of problems it causes. Wouldn't it be more
appropriate for the government to encourage couples to reconcile, and work
through their problems. Quick and easy divorces will cheapen marriage.
Moreover, if the Executive has already established that there is a general
consensus from the public against reducing the waiting time for a "no-fault"
divorce, then why is it so keen to press ahead with this legislation?
Secondly, I am also vexed by the plans to give co-habiting couples increasing
financial rights. Cohabitation is becoming more and more popular; however,
there must be a clear distinction made between marriage and cohabitation (in
terms of benefits to couples), as otherwise marriage will be cheapened.
Cohabitation is a usually temporary arrangement, and so does not warrant the
benefits that marriage currently brings. If couples wanted those benefits
(which stem from a life-long commitment) then they could choose to get
married.
John Johnstone
2 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Peter Reynolds
I am writing to express my strong opposition to several sections of the Family
Law (Scotland) Bill (especially Sections 1, 10, and 18-26). I believe that these
sections weaken the role of marriage in Scotland, leading to further
breakdown in society with harmful effects in the areas of poverty, child abuse,
drug and alcohol misuse, and crime.
Section 1 allows for a person to marry a former spouse of a parent or child. I
believe that it has been a good thing that, for hundreds of years, British laws
of consanguinity have been based on the laws of the Old Testament. I do not
know whether those laws are strictly binding on all peoples at all times, but I
do believe that they are a much better tried and tested form of guidance on
what is best for society than the current thinking which seems to be that
whatever is currently fashionable sociological theory should be brought into
law.
Section 10 makes divorce easier and quicker. I believe that the bringing up of
children in unmarried homes is often detrimental to the child, not only in terms
of the child's emotional deprivation in not being in a stable and permanent
family relationship with both of his/her parents, but also in the effects this has
when subsequent male partners come on the scene, as these are statistically
much more likely to abuse a child than the married father is. Also the lack of
the married father being in the home means that supervision of children is
less (as well as the emotional deprivation already mentioned), leading to long
term problems of instability in the adolescent, which in some cases extend to
drug and alcohol misuse, crime, and unstable sexual relationships in the
adolescent's own life.
Section 17, whilst not necessarily harmful in itself, is bound up with the same
ideas of making it less necessary to be married than at present, as the
following sections.
Sections 18-26 introduce new rights for cohabitants. As a Christian I believe
that cohabitation is morally wrong, but there are practical reasons for not
encouraging it to spread further than it already has. These include the fact
that couples who cohabit before marriage are statistically more likely to have
their marriages end in divorce than couples who do not. Also 1/3 of
cohabiting couples split up and do not marry, leading again to the ill effects of
the lack of a married home on many children which I have mentioned under
Section 10 above.
Table 1 refers to the increasing numbers of children born to unmarried
parents. Despite the fact that I believe this trend is harmful, this is in fact only
part of the story. A far higher proportion of children in the UK live with parents
who are married than are born to parents who are married.
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A very high proportion of unmarried parents, after having children, decide to
settle down and live as a married family in the traditional way. Measures
which make it easier to carry on without marriage will very likely reduce the
felt need to do this.
I believe that because of the increasing social problems in this country it is
very important that the Government take measures, financial and otherwise,
to actively encourage lifelong marriage as the main form of relationship in the
country. I realise that this may disadvantage some children temporarily, and
care should be taken to do this as little as possible, but the long term effects
of the whole country being one mass of jumbled unstable relationships are so
much more harmful to children, to the nation, and to the economy, that the
government's Number 1 priority in all matters relating to the family should be
to honour lifelong marriage.
None of the above should be taken as suggesting that a good proportion of
lone parents do not do a good job in bring up their children in a stable
manner. But I believe that they are less likely to have the resources to do so
than a family with a lifelong marriage commitment.
Peter J Reynolds
2 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rev John McLeod
I wish to register my opposition to the fast tracking of divorces in Scotland.
The emphasis should be on Mediation rather than on the fast tracking of
divorce. I believe that, if this were the case, there would be fewer 'divided'
marriages, and the children of such unions would surely benefit from being
under the nurture and protection of a father and a mother in the one
household.
Rev John Macleod.
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from M E Duncan
Scottish Executive's proposal to bring in quicker and easier divorce;
and to grant rights to cohabiting heterosexual & homosexual couples
that equate to those currently afforded to married heterosexual couples.
I am grateful that the Scottish Executive has allowed us a very short time to
comment on their proposal, but am extremely concerned to hear what is still
proposed despite the strong representations made some years ago to the
Scottish Executive.
I write as a doctor with experience in both General Practice and Obstetrics
and Gynaecology, where the doctor’s role often includes that of a listening ear
& social worker.
Although civil marriage has increased markedly over recent years, church
marriage is still very popular, and is regaining popularity!
Marriage
Both the Westminster Parliament and the Scottish Parliament have
recognised the fact that the best setting for the bringing-up of children is within
a home with two married parents, mother and father. There is plenty of
Sociological research to back this which time does not permit me to cite.
Both Parliaments should therefore have as their priority the aim of
strengthening [not weakening] marriage; making it more attractive financially
than co-habitation, include training for skills in marriage [See Appendix] and
encouraging young people to plan on a stable marriage. This would have
other spin offs which would save the NHS millions of £
Instead of paying out vast sums of money for:
Sexual Health Screening, GUM clinics, antibiotics for STI’s, vaccination
against HPV [human papilloma virus - the latest development], abortion
clinics, infertility clinics with IVF and other very costly, and stressful, forms of
treatment [often to deal with the consequences of unprotected sex & failed
condoms] .... I could go on ...
Why not:
Follow the example of Uganda, the ONLY country in the world to reverse
the death rates from HIV/AIDS, yes and with an excellent program for caring
for those already infected, by:
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Teaching ‘Love Faithfully’ - a simple program by which all ages are taught
that the safest is to avoid HIV/AIDS [sexually transmitted, as well as STI’s,
Cervical Cancers, infertility etc] is to have ONE sexual partner only, in Uganda
this is within marriage, and to stay with that partner for life.
This is NOT what the media and many health education programs teach, but
‘Love Faithfully’, WORKS
I should know. I have researched STI’s and cervical cancer and the causative
factors. I have followed the progress of HIV/AIDS in many countries, and have
worked in Africa as well as in the UK.
Cohabitation and marriage
Recent Government statistics show that the outcome (health, education and
subsequent employment) for children from married couples is far better than
that for cohabiting couples. Cohabitation and marriage cannot be therefore
put in the same category.
Couples who get married do not anticipate divorce at the time they marry.
Couples who cohabit, by virtue of not committing themselves to marriage do
not have the same commitment to maintaining a lifelong stable relationship.
Couples who cohabit prior to marriage have a higher divorce rate, and sooner
than those who do not cohabit before marriage.
The split up of a co_habiting couple cannot be therefore treated in the same
way as divorce of a married couple. If the Scottish Executive allows the
same financial rights to apply, it will be sending out the message that
marriage does not matter.
Homosexual partners
As stated in many Registrar's Offices "Marriage is an exclusive relationship
between two partners of the opposite sex for life" (Information provided by a
Registrar). To propose that homosexual couples who live together should be
included in this bill and given the same rights as married heterosexual couples
is not appropriate in the Family Law Bill.
These homosexual couples already are about to be provided with rights of
married couples under the Civil Partnership Act. Those who are not prepared
to sign up to the scheme show that their relationship is not a stable one, and
therefore should not be treated as if it were.
Making divorce quicker and easier
I oppose "Speedy divorce": allowing the desertion / separation periods to be
cut from 2 years to 1 year (with consent) and from 5 years to 2 years (without
consent). There are many examples of people who have been able to retrieve
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their marriage over a longer period of time than is proposed in the changes of
the Scottish Executive.
Reconciliation
I have observed at first hand the role of both my parents in reconciliation of
couples who needed time to think and talk through what was happening with
an older couple. My parents, from wide experience, knew not only just how
marriages could be strained (through circumstances, family pressures, illness
and poverty), but how to protect and to salvage marriages, and how to use
adverse times to strengthen marriages.
In some cases the problems were not primarily between the couple but, for
example because of "interference from the bitch of a woman next door" _
reconciliation was accompanied by practical help in getting the couple
alterative housing and employment well out of range of the "bitch next door"!
I know that Reconciliation can be, and was achieved in the vast majority of
those who experience(d) problems. The modern concept of Mediation on the
contrary is to sort out the financial settlement.
Confused thinking between "Its better for the children to have their parents
divorced than to live with constant conflict".
Recent studies have shown on the contrary that children from homes where
couples do continue to live together rather than going for divorce, do much
better than those whose parents opt for faster divorce.
I trust that you will take account of these comments and recommendations.
M E Duncan, MD (Hons), FRCOG, FRCSE
8th April 2005
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APPENDIX
If the Scottish Executive is really concerned about marriage, what about
action and funding and training for the following:
Laying the foundations: there is a lot more that could be done during school
days teaching:
about relationships, not just the how_to_do_it of sexual intercourse with /
without condoms, but the consequences of casual sex, the risks of pregnancy
and sexually transmitted infections (STIs), the failures of condoms and the pill,
the long term consequences of abortion;
the practicalities and responsibilities of parenting children; about lasting
relationships, marriage, making ones marriage partner ones best friend,
mutual respect and acceptance, showing an interest in and appreciation of
ones partner's work, hobbies and other interests and learning to share them.
I can think of two men who taught their brides the art of fly fishing for
trout, whose wives 'got hooked' themselves and who then shared many
happy holidays together; also wives who were keen ornithologists
whose husbands too became experts;
Home economics (cookery, shopping, budgeting, and practical homemaking
skills_sewing, curtain making, carpet laying) and DIY (basic electrics,
carpentry, floor sanding, plumbing, car maintenance etc), which have been
largely if not totally abandoned in favour of computer science.
These skills add to the fun of living and learning together especially where a
young couple have very limited financial resources.
Responsibilities as well as rights of sexual behaviour (including flirting!) within
and out with marriage; the role of drug and alcohol abuse in family break up;
This should be much less of a problem if home making becomes a fun thing to
do for both partners. Keeping the peace and showing appreciation: learning
how to say "Thank you" for every thing no matter how small _ nice meals, DIY
well done, remembering anniversaries and marking them _ a candle or a
single flower in a jam jar or bottle on the 'dinner table' at night even if the meal
is beans on toast served up on an unfurnished kitchen table with newspapers
on the floor instead of carpet. Some folks in the 'over forty's' have been there,
and it works! Restoring the peace: learning how to be the first to say "Sorry",
and the first to forgive, before the day is out, thus harbouring no grudges and
no resentment.
Encouraging pre_marriage counselling and teaching of skills as in #1 above;
Providing more funding for reconciliation services instead of mediation and
easier divorce
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Alastair Louden
Proposed Changes to Divorce Law (Sections 10-15)
I am in agreement with the Bill’s proposal that where there is consent to
the action of divorce one year’s separation is sufficient grounds for the
divorce. However, in light of the emotional and spiritual significance of
marriage and the adjustment which is required to the ending of a marriage,
two years seems to me to be too short a time period in a situation where
both parties are not agreed to divorce. A further consideration in this
regard is that aliment is only payable during a marriage and ceases on
divorce. For these reasons I consider that a period of three years
separation would be appropriate in a situation where the Defender does
not consent to the divorce.
If the above suggestion were adopted by the committee then there is a
potential inequity in a situation where one party to a marriage has been
effectively deserted by the other. It would be inequitable for such a person
to be left without a remedy for a period of three years. Accordingly, one
solution to this would be to retain desertion as a means of establishing
irretrievable breakdown but reduce the required time period to prove
desertion to one year.
The proposed changes to the law in Section 14 and 15 of the Bill cause
me some concern. My principal concern regarding Section 14 is that the
Court has effectively been given complete discretion. This is completely
contrary to the underlying policy and ethos of the existing legislative
framework. At present, matters of this nature in Scotland are generally
resolved by negotiation. One of the principal reasons for this is that the
Law in Scotland is generally codified and accordingly certain. The
framework within which negotiations take place is therefore very
straightforward and relatively confined. The effect of giving the Court
complete discretion as to whether to take any change in value into
account or not and as to the period over which such change has occurred
will inevitably increase the extent to which matters progress to litigation.
This will accordingly increase the stress and expense caused to the
parties and will make matters unnecessarily acrimonious in the majority of
cases.
Notwithstanding the above I am of the view that the Law in this area does
require reformed. However, I would suggest a slightly different approach
than that which has been taken in the drafting of the Bill.
One initial observation I would have is that the word “change” includes an
increase or decrease in value and this may result in the section having an
unintended effect.
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The dicta of Lord MacFadyen in Cunningham –v- Cunningham indicated
that the matrimonial home was an asset which should be treated
differently from other assets. Accordingly, I would suggest that any
change in the value of the matrimonial home between the relevant date
and the date of determination of financial provision by a court be brought
into account in every case. I would, however, go further and would
suggest that the change in value of any joint assets ought also to be
brought into account in every case. This would have the effect of
removing the inequity in the current law but would still provide a relatively
certain and predictable framework within which negotiations could be
conducted.
I have one further concern regarding the precise wording of the Section.
My own feeling is that the dates from which the court may choose are far
too arbitrary and that an excessively wide discretion is given to the court to
choose a date. I would suggest that if the change in value of any asset or
assets is to be taken into account then it should be the change in value
between the relevant date and the date of determination of matters of
financial provision by the court.
I would also draw to the committee’s attention the fact that any increase in
value in assets owned by either party prior to the marriage is left out of
account. I would suggest it would be appropriate to treat any increase in
capital value in property which was owned by either party prior to the date
of marriage and was acquired otherwise by gift or inheritance as
matrimonial property. This would have the effect of reducing rare but
significant inequities caused by the current law.
In conclusion, my view is that the appropriate way forward would be to
bring a change in value of the matrimonial home or any assets in the
parties’ joint names into consideration. The change which should be
relevant ought to be the change in value between the relevant date and
the date on which financial matters are determined by the Court. This
would have the effect of removing the current inequity in the law and would
ensure that the current culture of negotiation rather than litigation is
maintained.
Unmarried Fathers: Rights in Relation to Children
I do agree strongly that unmarried fathers should automatically have
parental responsibilities and rights in respect of their children. I agree that
the only feasible way of doing this is as outlined in the Bill but I do have a
concern that it may discourage unmarried mothers from putting the father’s
name on the birth certificate which I would consider to be contrary to the
best interests of the child in the situation.
Separately, there is a difficulty with the law in this area which is not
addressed by the Bill. At present any unmarried father applying to the
court for parental rights and responsibilities must demonstrate that it would
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be better for the child that an order be made than that no order be made at
all. This non interventionist principle does not sit well with the underlying
ethos of the Bill that it is generally desirable for the unmarried father to
have parental rights and responsibilities. The practical application of the
current law is that often an unmarried father cannot seek parental rights
and responsibilities until some problem or crisis has occurred. I would
accordingly suggest that the non interventionist principle should not apply
to applications for parental rights and responsibilities.
Proposed New Rights for Cohabitants
One of my principal concerns regarding the proposed new rights for
cohabitants relates to public awareness. The effect of this section of the
Act is to confer rights on individuals even if they do not enter a marriage or
register a civil partnership in terms of the Civil Partnerships Act 2004. It
will be imperative for the Executive to educate the general public as to the
effect and interaction of the legislative provisions.
I would suggest that the vocabulary be amended so that litigating excohabitants be referred to as pursuers and defenders so that the new
legislation sits comfortably with the existing law.
Turning to the substance of the proposals for financial provision on
cessation of cohabitation, my own view is that the structure of the
legislation should be amended so that it mirrors the structure of the Family
Law (Scotland) Act 1985 Section 9(1).
Effectively economic
advantage/disadvantage and economic burden of child care would be the
only two grounds for capital awards.
The potential for interim capital awards means that ex-cohabitants will be
in a better position than to have separated as interim capital awards are
not generally made prior to determination of financial matters on divorce.
The property from which a financial award can be made should perhaps
be confined in order that there are parameters within which negotiations
can be conducted. For instance, inherited or gifted money should be left
out of consideration.
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Nicky McCormack
I write to express my opposition to your plans to make divorce easier and to
give financial rights to co-habitees.
These proposals will further undermine marriage and allow for the increase
the number of divorces in Scotland with all the attendant social misery that
goes with it. It is divorce itself that causes stress and distress to children, not
the method or the ease by which it is obtained.
Perhaps it should be harder to get married, than easier to divorce?
I urge you to reconsider these socially corrosive proposals.
Mrs Nicky McCormack
3 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Pearl Pearson Murray
I wish to state my opposition to 'fast-track', no fault divorce. This will, I believe,
lead to far more divorces, and to the inevitable break-up of family life, causing
much pain and distress, especially where there are children involved.
I understand that the Executive's own consultation found that the majority of
people are against making waiting time less for 'no fault' divorce.
I firmly believe that the five and two year waiting periods allow both parties to
think more carefully about final separation. The Executive should be more
active in promoting reconciliation, rather than making it easier to divorce.
Pearl Pearson Murray
3 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr William Lauder
If there are any God-fearing people on this committee I would ask that they
apply Biblical principles in their deliberation. If there are no God-fearers then
my suggestion will be invalid.
William Lauder
3 April 2005


686

FL 114
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Angela M Miller
I am writing to you to express my opposition to some of the new proposals
regarding divorce being made quicker and easier.
80% of current divorces are on the grounds of separation after five or two
years so it follows that making this route easier, would increase the number of
divorces here in Scotland.
I don't believe that co-habiting couples should have legal rights, as they can
gain legal protection by getting married. I fail to see why they should enjoy
the benefits of marriage if they are not willing to make a legal commitment.
I am also totally opposed to homosexuals being provided with the same rights
as married couples. If they are unwilling to sign up to the civil partnership
scheme, why should they be given the new rights under the Family Law Bill?
I also believe that close family members should not be allowed to marry as
once more this undermines marriage and erodes a proper understanding of
family relationships.
I do hope that you will consider these points and although it may seem old
fashioned I would urge you not to tinker any more with the meaning of
marriage as our moral standards are already on a very slippery slope.
Angela M Miller
4 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Dr. Vivette Montgomery
In response to the consultation on the planned Family Law Bill I would like to
make a few points. Marriage is an important part of the family which is itself a
vital part of society. Anything that undermines the strength and importance of
marriage, undermines the family, and undermines society. Co-habiting
couples choose not to marry. Why should they be given the legal protection
of marriage if they refuse to make the legal commitment by marrying?
Measures that make marrying more attractive, not less, should be considered.
Divorce is a necessary safeguard, but should not be a get out quick fix.
Measures to promote reconciliation would be more beneficial. Children do not
necessarily benefit from a "easy" divorce. After divorce, the arguments can
become even worse in the light of questions regarding access and financial
responsibility.
Please consider strengthening marriage and the family, not undermining it.
Dr Vivette Montgomery
4 April 2005


688

FL 116
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ms Judith Mylne
Having read the proposals for reform of Family Law (Scotland) Act 1985, I am
very concerned that there is no proposal to reform that part of the existing
Law about Matrimonial Homes, which states that when, what becomes the
Matrimonial Home, is owned prior to marriage by one or other spouse, and
was not purchased with the intention of it becoming the Matrimonial Home, it
remains excluded from consideration as Matrimonial Property on the break up
of the marriage.
I am further concerned that, whilst the above section of the Law is not being
considered for reformation, it is proposed - Section 4 - that the right of the
spouse without title to occupy the Matrimonial Home, be terminated when
there has been no cohabitation for a continuous period of two years; in other
words it seems to me you are proposing to remove from the “spouse without
title” what miniscule right they have at present, and putting nothing in its
place.
I wish to suggest that, as in New Zealand, once a couple have been married
(or have cohabited) for a period of 6 months, the increase in value of all their
assets, whether owned prior to marriage/cohabitation or acquired after the
marriage/cohabitation, are considered as matrimonial property and thus
subject to division 50-50 on break up of the relationship.
I do not think the present law regarding the Matrimonial Home is well known
or understood in Scotland.
I do not think the present law regarding the Matrimonial Home is an
acceptable way for people to be treated in the 21st Century.
In my own case, I was married in August 1978 and moved into a house wholly
owned by my husband. Over the next 25 years, (during which time I always
worked and earned money, which I invested in our marriage), I cared for the
Matrimonial Home and contributed financially, physically and emotionally to
the many changes we made to the Matrimonial Home.
My financial contribution to the Matrimonial Home (in addition to meeting day
to day expenses) included a substantial sum from Savings Policies that
matured, which was put towards major alterations to the Matrimonial Home,
money from the small Inheritance I received from my mother, and money from
my Pension Lump Sum.
My physical contribution to the Matrimonial Home included not only interior
and exterior redecoration as required, but also helping the Joiner we
employed with major structural changes to the House. At a later date, with
help from friends (my husband being too incapacitated to do it at the time), I
rebuilt the Carport and Woodshed both of which were disintegrating.
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Over the years, I asked my husband if we could have the Matrimonial Home
put in our joint names, but he always refused to spend the money on Lawyers
fees saying that the house would be mine on his death.
My marriage had been unhappy for many years and eventually I decided to
leave. I was shocked to discover, at age 56, that, under Scots Law, I had no
entitlement to financial recompense from the bricks and mortar of the
Matrimonial Home in which I had invested more than 25 years of my life. Is
this really the way you think people in Scotland should be treated on the
break up of marriage in the 21st Century?
Like many couples, the major asset of my husband and me is the Matrimonial
Home, in which we have each invested for 25 years; there are no other
significant assets from which I could be compensated for my contribution to
the Matrimonial Home.
It is hard at age 56 to return to work full time and try to get on the Property
Ladder with a limited number of years ahead of me during which I can work
and pay a mortgage, and no significant capital to put down as a deposit.
It is galling to learn, that whilst I have no right to any share of the value of the
Matrimonial Home, under the Matrimonial Law governing distribution of
Pensions, I am liable, because I am 20 years younger than my husband, to
pay him part of my small NHS Pension. I feel the Law is stacked very much
against me.
I know that any reformation of the Family Law Scotland Act 1985 in relation to
Matrimonial Homes will not help me as I have already left my husband. But I
am concerned about people in the future. Maybe not all women are as
physically strong as I am, blessed with reasonable health and in possession
of a professional qualification and means to support themselves at least until
they are no longer able to work.
I trust the Committee will give favourable consideration to an examination of
the present Law in relation to the status of the Matrimonial Home on the break
up of a Marriage/Cohabitation. Surely it is time Scotland offered justice to
both partners when a relationship breaks down irretrievably.
Judith Mylne,
4th April 05
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mrs Margaret Miller
I am writing to say I oppose the Bill's plans to make divorce easier and to give
financial rights to co-habitees.
I believe it will increase the number of divorces in Scotland. Social science
research suggests that children face more conflict as a result of divorce than if
their parents had stayed together. After divorce children are commonly made
the centre of conflict in a way they never were before.
Giving co-habiting couples legal rights will discourage them from getting
married. It's usually a temporary relationship with two-thirds of the couples
then deciding to marry and the rest separating. Co-habiting couples can gain
legal protection at any time by getting married. If they choose not to marry,
why should they enjoy the legal benefits of marriage?
I certainly oppose homosexuals given any rights at all.
I am also against allowing some close family members to marry each other
which undermines marriage and erodes a proper understanding of family
relationships.
Mrs Margaret Miller
4 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rev. Robert Brown and Mrs Jennifer Brown
I am unhappy about the proposed changes re divorce. Divorce itself causes
stress to children and adults, not the method and making this too quick gives
no time for reflection and reconciliation. It will only increase the number of
divorces. I do believe we must make it easier for couples to talk through
problems, be counselled etc before a final break down. After divorce children
are often the centre of tension that was not the case before the divorce, says
social science research. I do not think that restrictions on marrying close
relations should be removed. This is yet another undermining of the family
unit, again undermines marriage and a proper understanding of a family unit
and values, rights and disciplines.
Co-habiting partners will be discouraged from marriage if allowed the same
financial rights as married people, again a down grading of marriage and a
secure family unit. If they choose not to marry, why should they have the
legal rights of the married. The Civil Partnership provides for the
Homosexuals. If they fail to sign up why should they be given still further new
rights under the Family Law Bill. We are a country now that has no moral
heart and in the end this downward spiral away from marriage and a secure
family unit will leave more and more bewildered and hurt children and more
and more dysfunctional families.
Rev Robert Brown.
Mrs Jennifer Brown.
4 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ruth Macauley
I oppose the proposal for fast-tracking divorce. This will increase the number
of divorces in Scotland and social science research suggests that children
face more conflict as the result of divorce than if their parents had stayed
together. After divorce children are commonly made the centre of conflict in
a way they never were before.
Homosexuals are about to be provided with all the rights of married couples
under the Civil Partnership Act. If they refuse to sign up to the new civil
partnership scheme, why should they still be given new rights under the
Family Law Bill?
Your changes mean that it allows some close family members to marry each
other (such as a man and his daughter-in-law) and this undermines marriage
and erodes a proper understanding of family relationships.
Ruth Macaulay
4 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr Kevin and Gail Doutré
This is our response as a happily married couple for 32 years.
We oppose the Bill's plans to make divorce easier. Divorce itself causes
distress to children and adults.
The five and two year periods give both parties time to think again, and find
ways of reconciliation.
12 years ago we went through a health crisis, lost our careers, and suffered a
financial crisis; the pressures and stress caused a near marriage breakdown.
We had to start communicating and being honest with each other. Thank God
we did not divorce, as we are now more in love than ever, and we have the
joy of sharing together the continuity of family life and grand-children marriage
is worth fighting for.
Kevin & Gail Doutré
4th April 05
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Bill and Elizabeth Graham
I am writing to say we know you have a difficult and responsible job, and are
writing in response to your request for the public's opinion on the Family Law
(Scotland) Bill.
We feel strongly that co-habiting couples should NOT have the same sort of
rights as married couples. If they want these, they should make a
commitment to each other and get married. Giving them the same rights will
only discourage them from getting married. Marriage and families who have
committed themselves to each other are the mainstay of every stable
community.
Making divorce quicker and easier will surely only lead to more divorces and
more unhappiness.
Would it not be better to put in place more marriage counselling clinics and to
strongly encourage couples who want divorce to try reconciliation first at all
costs?
With every good wish for your difficult decisions
Bill and Elizabeth Graham
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from George Macaskill
It has been pointed out to me, that the above Bill is trying to make Divorce
quicker and easier, and submissions of the public's opinion must be lodged by
08 April.
My first concern is that there was an attempt at this 5 years ago, but it was
dropped due to opposition to the plan. I am very disappointed that there is
this attempt to squeeze it through the back door, as it were.
Secondly, I would have thought it pretty clear by now that such legislation not
only increases the divorce rate, but also increases social problems. It is not
the method of divorce that is the problem, but divorce itself.
If homosexuals are to be provided with all the rights of married couples under
the Civil Partnership Act and they refuse to sign up to the new civil
partnership scheme, why should they still be given new rights under the
Family Law Bill? Similarly, if co-habiting couples can gain legal protection at
any time by getting married, if they choose not to marry, why should they
enjoy the legal benefits of marriage?
Rev George Macaskill
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Rev. Frank Parker and Anna Parker
I wish to express my opposition to the plans in the Family Law (Scotland) Bill
in respect of (a) making divorce quicker and easier ;(b) granting financial
rights to unmarried co-habiting couples; and (c) the removal of certain existing
restrictions regarding close family members marrying each other.
The family is the God-ordained unit for the building of a stable society.
Attempts to make divorce easier can only undermine families and demean the
unique marriage relationship. Divorce hurts everybody, - especially the
children. The Executive should be encouraging families to stay together, not
making it easier for them to split up. Because of the uniqueness of the
marriage bond, couples co-habiting but not yet married should not expect
financial rights similar to those granted to married couples in the sad event of
their splitting up. Such financial and property privileges and rights if granted to
unmarried co-habiting couples would have the effect of discouraging them
from getting married. I understand that the Executive have already conceded
that co-habitation is a temporary relationship, one third of the number of such
couples deciding to separate after about three years. A stable society can not
be built on this downward spiral of complexity with its consequent
psychological damage to people and especially to children.
If close family members were permitted to marry (such as a man and his
daughter in law) this would be likely to destroy the concept of the uniqueness
of God's original arrangements for marriage in society. The Executive and the
Law should not make it easier for people to undermine the fabric of Scottish
society by their flagrant opposition to God's pattern for marriage.
Rev. Frank Parker and Anna Parker
5 April 2005
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FL 153
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Robert Harper
(a) I am writing to oppose the Bill's plans to make divorce easier, why should
the Executive try and r educe the waiting time for No Fault divorce when after
their own consultation found that most people are against reducing the waiting
time?
(b) I also oppose the plans to allow close family members to marry.
Robert Harper
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Caroline Stewart
With reference to the Family Law (Scotland) Bill and the proposals to make
divorce quicker and easier. I would like to object, as this will increase the
number of divorces in Scotland and will result in more stress to children and
adults.
It is also a fact that many couples are reconciled in the two or five year
waiting period before a divorce comes through. The new proposals will cut
back the time for this reconciliation to take place. Furthermore more money
should be available for encouraging reconciliation and counselling. The new
proposals only encourage the quick disintegration of family relationships by
making divorce quicker and easier.
I would also like to object to the proposal to give co-habiting couples financial
rights similar to married couples. This would discourage them from planning to
get married and as the Executive, itself admits, co-habiting is very temporary
averaging only 2-3 years with two-thirds of couples deciding to marry and the
rest separating. This speaks for itself.
Caroline Stewart
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Gordon Stewart
It is my wish to register my views in regard to the Family Law Plans. Why it is
felt necessary to make divorce easier than it already is I cannot understand,
divorce is the means of ending marriage and this undermines the family unit.
Society is built up on the family unit and it seems that given the opportunity
marriage and family values are being undermined for convenience sake
instead of couples being encouraged to work at building their relationships.
Surely the law does not need to be relaxed but strengthened. If we as a nation
value our society then we should be seeking to strengthen the family within
stable marriages, encouraging couples to stay together not making it easier
for families to break up. It is the children that suffer in these situations losing
the stability of a family environment.
Divorce causes distress to all parties involved and is not good for the health of
the country.
Gordon E. Stewart.
5 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Walker Mutch
Marriage is Divinely ordained and we meddle with it at our peril. Divorce in
itself is sad – to seek to ‘fast track’ it is obscene. Separation and ultimately
divorce is under certain circumstances unavoidable and indeed in cases
where violence is involved, perhaps even desirable. My personal concerns,
based on family experience and Biblical belief are as follows:
I believe that making divorce easier will in itself increase the number of
divorces at a time when we should be encouraging couples to work at their
relationships.
The distress caused to children, not by the method of divorce but by the break
up of the family is unacceptable. Research indicates that children become
bargaining pawns in acrimonious divorces.
Why are we concerned about the legal protection of co-habiting couples. The
choice is there to be made. They choose not to enjoy the legal benefits of
marriage. I respect their right to choice but the law should not be changed to
favour them. The Moral Law of God as well as the Civil Law is under attack.
As I understand it, homosexuals are about to be provided with all the rights of
married couples under the Civil Partnership Act. If they refuse to sign up to
this new scheme, why are we considering giving them new rights under the
Family Law Bill?
This is a huge and complex area of law. The above notes represent a mere
microcosm of my thoughts and concerns but I trust that they may in some
small way contribute to the debate.
Thank you for the opportunity to be involved.
Walker Mutch
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Elspeth Davidson
Plans
I am writing to you concerning the Scottish Executive’s plans to change the
Family Law to allow for quicker and easier divorce.
I am deeply concerned about the changes which are going to be debated. I
will be brief and outline my main concerns as follows:
Point 1
I am aware that 80% of current divorces are on the ground of separation after
two or five years. Cutting this time frame down to one year will I believe
increase the number of divorces in Scotland and as the time is so short,
should couples wish to be reconciled there is less time allocated for them to
come to any change of heart. Please allow more time for reconciliation for
families to be healed and restored.
Point 2
I am against giving co-habiting couples the same rights as married couples
regardless of whether they are of the opposite sex, or, same sex. I believe
that marriage is the God ordained framework for couples to live their lives and
do not wish to see Scotland’s Law being changed. Giving co-habiting couples
the same rights as those who are married will obviously discourage couples
from being married and greatly increases the number of bastard children. Cohabitation is temporary and very damaging to the parents of the children
involved and also to the children of each of these parents. Couples who cohabit could obtain legal rights by marrying, so why should we change the Law
as it stands today?
Point 3
I believe this Bill will also allow a man to marry his mother-in-law or, his
daughter-in-law. Not only is this undermining the traditional family unit, more
importantly it is a direct violation of God’s Law as outlined in Leviticus chapter
18:
“Thou shalt not uncover the nakedness of they daughter in law she is they
son’s wife” verse 15
“Thou shalt not uncover the nakedness of a woman and her daughter” verse
17
Elspeth H. Davidson
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from William Armitage
In summary I am strongly opposed to the aims of this bill - in particular I
oppose plans to:
•

Make divorce easier and quicker (this will only increase the number of
divorces - its divorce that is the problem not the time or method - and its
innocent children who suffer most. This proposal can only undermine
marriage)

•

Give 'marriage' rights to unmarried co-habiting couples (if they are not
prepared to commit to each other why should the state give them the same
rights as a married couple who have publicly declared their commitment to
each other?)

•

Eroding close family relationships by allowing marriage between in-laws
(another attempt to undermine the sanctity of marriage - to what end?)

This Bill reinforces my belief that the Scottish Executive has been, and is
still, following a politically correct agenda that is atheistic in nature (certainly
anti-Christian) and panders to the powerful homosexual lobby to the detriment
of this country.
It’s obvious to almost everyone (except politicians it appears)
•

that the behaviour of children in and out of school has deteriorated
significantly with the outlawing of smacking,

•

the increase in abortions and unwanted pregnancies with the ever more
explicit and teaching of 'sex education' to ever younger pupils

•
•

increased drug taking while downgrading cannabis
introducing 'gay' sex at a younger age and passing the Civil Partnership
Act (favouring homosexual couples)

William Armitage
6 April 2005
I understand that the Scottish Executive plans to make divorce quicker and
easier in the Family Law (Scotland) Bill and that the Executive have invited
the public to comment on these proposals. I am strongly opposed to the
measures proposed in this bill (Making divorce quicker and easier, giving the
same rights to unmarried and co-habiting couples as if they were married and
the proposals to undermine close family relationships by allowing marriage
between a man and his mother-in-law or his daughter-in-law).
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As a Christian I believe that marriage is a valuable institution that has served
the UK and Scotland well, forming as it does the most stable family unit in
which to bring up children. ‘Family’ legislation from the Scottish Executive
seems to be aimed at undermining the status of marriage and the role of
parents to bring up their children in a loving and stable environment. This is
just another attempt to undermine the sanctity of the marriage vows by giving
unmarried and co-habiting couples the same right as married couples. If cohabitees wish the same rights as married couples there is no impediment to
their getting married (unless they are of the same sex which again
undermines the very basis of marriage in the first place). Co-habitees want
the same rights as married couples but are not prepared, as a married couple
clearly is, to publicly commit to each other. There is absolutely no need to
provide co-habiting (and I include same sex couples) the same rights as
married couples because they can enter a binding written financial agreement
to split joint property and financial resources any way they wish.
The Executive’s proposal to make divorce easier and quicker is misguided. It
is not the time to, nor method of, divorce that causes problems – it’s the
divorce itself and this is especially true where children are involved. Making
divorce easier and quicker will only increase the number of divorces and
hence the misery of the innocent party and particularly the children. I fail to
see how making divorce easier and quicker will improve the situation – except
perhaps the homosexual lobby which is implacably opposed to marriage in
the first place.
William Armitage
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Elizabeth A. Gault
I am writing against fast-tract divorce.
It is easy to see the effect divorce itself has on children and on adults and to
make this easier cuts out the chance that the couple could take time and sort
their marriage out. It is so easy to do the wrong thing in anger and hurt.
Rights for un-married co-habiting couples. I feel strongly that couples who cohabit should not be given the same legal rights as married couples - they
should get married if they want the same rights. Homosexual couples who live
together should not enjoy those same legal rights as married couples do. No
wonder poor children are hurting and causing problems. Close family
members being allowed to marry is yet another undermining of the family unit.
Will I be allowed to marry my dog? The whole situation is so far removed from
where it originated that it is totally unhealthy. It is a recipe for disaster and
heartbreak.
Elizabeth A Gault,
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ian Weaver
I support measures that are likely to favour respect for marriage and show
that it is a valuable, special relationship, and I believe that the present bill
does not do this.
The halving of the period of separation required for a divorce makes divorce
quicker and therefore easier. As was observed after the 1976 reforms, the
rate of divorce will increase.
Easier divorce - following only a year's separation, is likely to mean that more
marriages will be contracted in the first place without due thought and run
into difficulties, so multiplying the problem.
Ian R. S. Weaver
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Eric Knox
To carry out this fast-track divorce laws you will have to agree will increase
the divorces in Scotland.
Divorce causes distress to children, not the method of divorce.
The Executive itself admits that co-habitation is a temporary relationship
averaging 2 to 3 years if they want to have the privileges then they should
marry.
Leave the law re: divorce as it is at present and don't have it on you
conscience that you were responsible for increasing the divorce rate and all
that suffering to the children of our day.
Eric Knox
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Catherine Dickie
I am writing to say that I am opposed to the plans to make divorce easier and
to give financial rights to cohabitees.
The main reason why I am against the plans to fast-track divorce procedures
is because this will increase the number of divorces that we see in Scotland.
At the moment, many couples who file for divorce end up reconciling and drop
the divorce proceedings - if we make it easier for people to get divorced, the
number of divorces will increase. Since it is the actual divorce itself that
causes the distress both to the adults involved and the children (rather than
the way it happens), the Executive should be trying to try and promote
reconciliation procedures and safeguard marriage, rather than making it
easier for people to split up.
Catherine Dickie
7 April 2005


768

FL 181
Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Hugh Mathie
I am writing to express my opposition to the proposals for quicker and easier
divorce, since this will very likely increase the number of divorces in Scotland.
Is it not the case that the Executive's own consultation found that most people
in our country are opposed to reducing the waiting time for "no fault" divorce?
In my opinion the present waiting times give both parties time to think again,
and allow the spouse who doesn't wish divorce more time to seek
reconciliation.
Please do not take action which will increase the incidence of divorce, with all
its attendant suffering for the parties and especially for any children involved.
Hugh Mathie.
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Donald and Fiona McCulloch
I am very concerned that the Executive is contemplating a fast-track, "no fault"
divorce. I believe that marriage should be regarded as a "holy and honourable
estate" as it has been for centuries, for it is the bedrock of a healthy and solid
society.
I do not agree with fast-tracking divorce because marriage will be undermined
and the number of divorces will be increased in Scotland to the detriment of
society. It is divorce itself that causes huge distress to adults and children, not
the method of divorce. I believe divorce would increase because people will
find it easier to get out rather than deal with differences which can be resolved
in other ways. This would result in people who have not faced personal issues
being allowed to run away destroying other lives in the process, whereas if
they stay and work it out, they can achieve a better understanding of
themselves and others.
Mr Donald M. McCulloch and Mrs Fiona M. McCulloch
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Miss Charrozan Olivier
With regards to the above mentioned bill, I wish to bring to your attention that I
am one of many who strongly oppose this bill that plans to make divorce
easier and to give financial rights to co-habitees.
I oppose 'fast tracking' divorce as I feel that it will increase the number of
divorces in Scotland. I work with children and I firmly believe that it is divorce
itself that causes distress to children as well as to the adults, not the method
of divorce. Social Science research suggests that children face more conflict
as a result of divorce rather than if their parents had stayed together.
As a single person I am of the opinion that co-habiting couples can gain legal
protection at any time by getting married. Should they choose not to marry,
why should they enjoy the legal benefits of marriage.
I feel that if we could encourage families to stay together and build on those
relationships then we would probably not have to deal with so many problems
that arise from many who come from broken homes.
Thank you for your consideration.
Miss Charrozan Olivier
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mr John A Gillies
I would like to comment on the above proposed legislation as follows:
I am opposed to the introduction of this bill since it will inevitably lead to more
divorces.
This can only be a bad thing for the many children who will be affected by this
and who will end up being a central issue in these conflicts. Hence one of the
victims of this Bill will be children. Also the fact that co-habiting couples will be
given more rights will mean that there will be less of an incentive for them to
get married. This will lead to a further breakdown in family units, since it is
known that co-habitation is a temporary relationship lasting on average for just
one or two years. This is acknowledged by the Scottish Executive.
The legal protection that co-habiting couples seek could be achieved by
getting married, if they choose not to marry, and therefore not to give that
amount of commitment to the relationship, then why should they gain the legal
benefits of marriage?
John A. Gillies
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Scalpay
I write to express my opposition to the proposals for the Family Law
(Scotland) Bill Quicker and easier divorce would immediately increase the
number of divorces in Scotland and inevitably the number of children
claiming Social Work attention. The idea makes a nonsense of marriage, if
after one year the bond could be dissolved on the flimsiest of terms Great
emphasis is placed on preserving the environment yet marriage and family
life, the foundation of society, are being ruthlessly eroded by legal proposals
which breed irresponsibility, which in turn permeates all areas of life.
With respect, the idea is so short sighted, that the arguments against it are
voluminous. Take one, already alluded to, the effect on children, can last
emotionally for life with pain and insecurity. Therefore all efforts should be
made to secure marriage. However, some choose to live outside marriage,
and that is their business, but they should not be entitled to legal rights which
should be the sole rights of those who have entered upon the full
responsibility of marriage. In regard to allowing close family relations to marry
each other, the only comment I can make is that it would be cruel in the
extreme and a sure recipe for unprecedented crime
Scalpay
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Ron Hockey
I oppose the Bill's plans to make divorce easier and to give financial rights to
co-habitees.
Do we want more stable marriages or more divorces? The Executive should
be promoting reconciliation rather than making divorce easier by reducing the
five and two year waiting periods.
Giving co-habiting couples legal rights will discourage them from getting
married, which two thirds do anyway after two or three years. Co-habiting
couples can gain legal protection at any time by choosing to get married.
Homosexuals are about to be provided with all the rights of married couples
under the new Civil Partnership Act. Why extend them new rights under the
Family Law Bill?
Ron Hockey
6 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Mary Taggart
I wish to express my sorrow at the intended changes to the above plans and
here are some of my observations.
Firstly: please read the Bible from which all our laws in this country used to be
based, especially for this law you should read in Matthew Ch.19 - verses 6 - 9.
which states "What therefore God have joined together let not man put
asunder"
I oppose the plans for quicker and easier divorce as given below.
As we all know divorce causes heartache and stree to children and also to the
parties concerned. More time should be given to allow reconciliation as
some couples regret their decision to separate when they have given more
serious thoughts to their actions.
Also giving co-habiting couples legal rights will deter them from making a
commitment to one another.
Couples who contemplate parting should be given all the encouragement they
need to talk through their difficulties and speak about the reasons why they
want a divorce in the first instance.
If the laws are changed married couples will not get a chance to change their
minds if they go through a divorce so early on after their separation.
Trusting you can see for yourselves that you are eroding family values.
Mary Taggart
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from David and Jackie Cargin
We oppose the notion of „fast-tracking‟ divorce and of accelerating the divorce
process on the grounds of 'non co-habitation'. Chapter 5. We make the
following points: We live in an age where commitment in marriage is regarded
as abnormal. However, the classic family structure of a mother and father
remains the foundation of our Society. The reduction of the separation time
before a divorce will lead to an increase in the rate of divorce, as has been the
case in every previous easing of the requirements for divorce. Following the
1976 divorce “reforms”, the divorce rate soared by nearly 65% in ten years.
Therefore, because it undermines society, we oppose any move that makes
divorce easier We also think that the granting of full legal rights to co-habiting
couples (Chapter 5.20) will be a disincentive for them to get married. Why is
the Executive seeking to put cohabitation on an equal footing with marriage
when it is a statistical fact that the children of cohabiting parents do not do as
well in terms of education, health and employment as those children whose
parents are married? We believe that Executive should protect marriage and
not legislate to make marriages easier to dissolve; (or to demean marriage by
giving cohabitation equal legal status). We would urge the Justice 1
Committee to reject these proposals.
Mr David Cargin and Mrs Jackie Cargin
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Carole MacDonald
I refer to the above consultation to make divorce quicker and easier as
contained in the Family Law (Scotland) Bill.
I really have a concern here as yet again we are seeing an erosion of
marriage and what will subsequently be a sad reflection on the basic family
unit.
Why not make every effort in promoting reconciliation and not making divorce
easier. The proposals are sadly the wrong way to go.
I understand that co-habiting couples will have financial rights that mimic
marriage. Therefore, what incentive is there to get married? In a decade and
beyond I envisage a sorry state of affairs for the 'family' in Scotland.
Just what is going wrong with our Country and our Guardians.
I urge you to oppose fast-tracking divorces which will only make matters
worse.
Carole MacDonald
7 April 2005
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Justice 1 Committee
The Family Law (Scotland) Bill
Written Submission from Patricia Orazio
Dear Tony Reilly
Thank you for your letter regarding amending my petition. As this is not
possible, I would like to add a few points for the Committee's consideration.
I have discovered since the submission of my Petition that the city of Glasgow
has a specialist Family Law Court similar to my suggestion. I would hope that
the rest of Scotland would also be entitled to a similar level of provision. If this
is not feasible in small districts, perhaps specialist Sheriffs could move around
the Sheriffdoms to provide such a service. I would also request that these
Sheriffs be trained to deal severely with the psychological warfare being
conducted by some parents in the name of child love. I would also request
that they are encouraged to involve mental health professionals from the
outset of such cases. Legally trained Court Reporters do not have the
expertise required for such cases and can exacerbate an already bad
situation through ignorance. The parent wielding undue influence needs to be
stopped as soon as possible before psychological damage can be perpetrated
against the child being so exploited.
I have also learned that Dorothy Grace Elder is supporting investigation and
recognition of the existence of Parental Alienation Syndrome. This syndrome
is similar to my references to Undue Influence of children and explains why it
occurs, the damage it causes and how it can be terminated. Such exploitation
of children by a spiteful parent after parental separation causes the child long
term emotional damage which will affect him/her throughout adulthood. The
Welfare Principle may be being addressed in the short term, but losing one's
parent and wider family circle in the longer term of a person's whole life cycle
is potentially devastating to his/her mental well being.
Patricia Orazio
27 March 2005
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Justice 1 Committee
Petition PE770
Correspondence from Patricia Orazio
Call for written Evidence
The Law in Context: Right of Contact
Please add these comments to my initial communication on the Family Law
(Scotland) Bill.
Conflict exists because Scottish Law permits it. Family Mediation should be
legally enforced, properly funded and staffed by mental health professionals.
Recalcitrant parents should have their parental rights removed until they have
undertaken and co-operated with the mediation service, attended and learned
from Parenting Courses and signed a Co-operative Parenting Agreement.
Lawyers and Sheriffs do little to fight for children's rights to both parents and
the wider family. "He/she says he/she doesn't want to see his/her mum/dad",
is accepted as the child's real wish, when nothing is further from the truth. It is
the recalcitrant parent's real wish, which is imposed on the confused and
unhappy child who is bewildered by the separation and disintegration of his
family. Jail sentences are given to adults who steal money and property, yet
parents who steal a child from the other parent and his/her wider family are
rewarded by being allowed sole custody of the child involved.
Thank you for your attention.
Yours sincerely
Patricia Orazio
25 March 2005
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
13th Meeting, 2005 (Session 2)
Tuesday 10 May, 2005
Present:
Ms Wendy Alexander
Mr Ted Brocklebank
Des McNulty (Convener)
Alasdair Morgan (Deputy Convener)
John Swinburne

Mr Andrew Arbuckle
Mr Frank McAveety
Jim Mather
Dr Elaine Murray

Family Law (Scotland) Bill: The Committee took evidence on the Financial
Memorandum from –
Carol Duncan, Family Law (Scotland) Bill Team Leader, Scottish Executive;
Alex Mowat, Family Law (Scotland) Bill Team, Scottish Executive; and
Moira Wilson, Family Law (Scotland) Bill Team Manager, Scottish Executive.
The witnesses agreed to provide the Committee with a breakdown of the additional
staffing costs for the Scottish Court Service.


813

2583

10 MAY 2005

2584

11:31
On resuming—

Family Law (Scotland) Bill:
Financial Memorandum
The Convener: The second item on our agenda
is scrutiny of the financial memorandum of the
Family Law (Scotland) Bill. The bill was introduced
on 7 February by Cathy Jamieson, the Minister for
Justice. The committee agreed to adopt level 2
scrutiny of the bill, which involves our taking
written evidence from organisations on which
costs could fall, and oral evidence from Executive
officials.
We have received submissions from the Crown
Office, the Scottish Court Service and the Scottish
Legal Aid Board.
Today we have with us Executive officials from
the bill team. Carol Duncan is the bill team leader,
Moira Wilson is the bill team manager and Alex
Mowat is a bill team member. I welcome you all. If
you wish to make a brief opening statement, you
may do so. We will then move to questions.
Carol Duncan (Scottish Executive Justice
Department): I have a short opening statement,
after which we will be available to answer
questions, if appropriate. It will be easier if
committee members initially direct their questions
to me so that I can field them.
We are grateful for the opportunity to appear
before the committee this morning to address any
points that members may raise on the financial
implications of the Family Law (Scotland) Bill. The
bill reflects ministers’ commitment in the document
“A Partnership for a Better Scotland: Partnership
Agreement” to
“reform family law for all of Scotland’s people.”

In common with many other countries, Scotland
has in recent years undergone significant social
change. Family formations are more varied than
they were a generation ago, but the legal
framework that supports families and which
protects vulnerable family members has not
progressed at the same pace. The purpose of the
bill is, therefore, to bring the law into line with the
way adults—especially adults with children—form
and maintain relationships.
The guiding principles that underpin the reforms
are: safeguarding the best interests of children;
promoting and supporting stable families; and
updating the law to reflect the reality of family life
in Scotland today.
The Family Law (Scotland) Bill will introduce
measured reforms, as opposed to making
wholesale changes to the existing legal
framework. The limited nature of the reforms is
reflected in the relatively modest costs that are
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detailed in the financial memorandum. We have
estimated short-term costs of £4.25 million for the
first two years, and £3.19 million annually
thereafter.
In preparing the financial memorandum, the bill
team consulted a range of agencies to identify
where costs were likely to fall. Because we
concluded that costs would fall largely on the
public purse in respect of court costs, we liaised
closely with the Scottish Court Service and the
Scottish Legal Aid Board with the aim of working
up clear and reliable cost figures. In some
instances, we could find no directly comparable
statistics, so we elected in those instances to
estimate figures rather than leave gaps in the
overall projected sum. The financial memorandum
shows where estimates have been used and gives
reasons for our assumptions.
Throughout the exercise, our approach has
always been to err on the side of caution—we
have elected to estimate costs at the higher end of
the spectrum. We aimed to produce a
comprehensive, transparent and robust financial
memorandum.
The Convener: We are broadly content with the
financial memorandum, although we have a
relatively limited number of technical questions.
Mr Arbuckle: The bill will be major new
legislation that will modernise family law, but you
have not included anything in the budget for a
public information campaign. Why? How much
would a public information campaign cost and how
would it be organised? Is it worth including the
cost of such a campaign in the bill’s potential
costs?
Moira Wilson (Scottish Executive Justice
Department): I have a couple of points on the
information campaign. First, research in the leadup to the work that we have done showed that,
throughout Scotland, there is a woeful ignorance
about existing family law. We will introduce a
package of measures to complement the
proposed legislation, which will also need an
information campaign to support their introduction.
As the legislative changes will be only one
element of a much wider campaign, the campaign
will therefore not be a direct result of the bill, which
is why we did not include the costs of the
campaign in the financial memorandum.
Secondly, the Scottish Executive is not the only
organisation that provides information to the public
on the issue. We aim to work with our partner
organisations to build on and co-ordinate the
information that already exists, perhaps through
more effective signposting. Rather than start from
scratch with a major information campaign, we will
add to what already exists and look for best value.
Over and above our baseline sum, we have
allocated an additional programme budget for
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publicity and information of about £200,000 for
that complete information campaign.
Mr Arbuckle: Will the campaign be aimed at the
public or the legal system? How will the
information be put out? You said that the
campaign will be linked to other measures, but will
it be aimed at the public?
Moira Wilson: Through research, we have
discovered that people have a great number of
misunderstandings about their present legal rights
and responsibilities to one another, so the
campaign will be aimed largely at the public,
although it will also need to inform the legal
professions about the changes. As is often the
case, members of the public want to access
information on such matters only when they have
an absolute need to do so. Therefore, we cannot
simply have a one-burst campaign; we must try to
ensure that the information is available whenever
people need it.
Mr Brocklebank: The reduction in the periods
that are required for divorce will have a financial
impact. The financial memorandum states that the
bill is likely to result in an immediate increase in
the number of divorce cases that the courts
handle. It goes on to say that the Scottish Court
Service will need to redeploy existing staff and
take on additional casual staff and that the
additional staff costs in the first two years will be in
the region of £272,000. In addition, legal aid costs
will increase as a result. What provision has been
made in the current funding for the Scottish Court
Service and the Scottish Legal Aid Board for the
expected short-term increase in the number of
divorce cases?
Alex Mowat (Scottish Executive Justice
Department): No specific provision has been
made, but it is important to make a couple of
points about that. First, after the bill has become
an act, it will be implemented about a year from
now. Therefore, there will be only about one year
in which the Scottish Court Service and the
Scottish Legal Aid Board will have to find provision
from within their current budgets before the next
spending review. The additional costs that we are
talking about will be about 0.2 per cent of the
Scottish Court Service’s current budget and about
2.3 per cent of the Scottish legal aid fund for last
year. Therefore, we do not anticipate that those
organisations will have difficulties in the first year
of operation in handling any consequentials that
arise from the bill. Thereafter, it will be for those
bodies to bid for additional funding in the next
spending review.
Mr Brocklebank: Is not it the case that the
largest increase in applications for divorce will
occur in the first year, which means that expenses
will be the greatest then?
Alex Mowat: Cases will come forward in the first
year, but they will not all be handled in the first
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year. We have discussed the matter with the Court
Service and the Legal Aid Board, which are
confident that they will have no difficulty in coping
within existing resources for the first 12 months.
Mr Brocklebank: Can you give a breakdown of
the £272,000 of additional staffing costs for the
Scottish Court Service?
Alex Mowat: I am afraid not. The Court Service
is conscious of the average case costs for divorce
and it supplied us with the figure. Obviously, if the
committee wants a breakdown of that figure, we
can get one and write to the committee with that.
The Convener: There is a lack of information on
the impact of the measures on matrimonial
interdicts—only four of the eight police authorities
gave figures on that. What assumptions did you
use to determine that those measures will have no
additional costs to the police and that savings can
be made on current expenditure in relation to
matrimonial interdicts?
Alex Mowat: That is a difficult question. We
wrote to all eight Scottish police forces and got
pretty similar responses from them all.
Unfortunately, statistics on the issue are not
collected centrally, so we had to get them from
each individual constabulary. All the forces, even
those that could not provide us with specific
figures, are confident that the numbers will be low.
Furthermore, they all feel that the provisions on
matrimonial interdicts, which will extend interdicts
beyond the home, will if anything lead to a
decrease in activity for officers. The reasoning is
that, at present, if an incident occurs at a parent’s
place of work, police officers have to mediate
between the two parties, but cannot make an
arrest—at least not under the matrimonial interdict
provisions. Officers often have to attend several
such incidents, but the extension of interdicts to
places of work and schools will make it easier for
them to effect an arrest on the first occasion when
they attend and will therefore lead to a decrease in
work and paperwork. Not all the forces could give
figures, but all eight forces feel that, if anything,
there will be a slight consequential decrease in
expenses.
The Convener: The financial memorandum
assumes that 10 per cent of cohabitants whose
relationship dissolves will end up in court to arrive
at a financial settlement. What is the evidence
base for that figure?
Alex Mowat: Of all the provisions in the bill for
which we produced figures, it was most difficult to
do so for those that relate to cohabitants. It was
fairly straightforward to calculate the additional
costs of the provisions that relate to divorce
because the Scottish Court Service can say
precisely how many divorce cases are handled
each year and how much each case costs.
However, we did not have that luxury with the
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provisions that relate to cohabitation, which will
introduce new rights. Therefore, we worked with
the relevant agencies, particularly the Court
Service, to try to make a best estimate of the
costs. The Court Service was able to say that 55
per cent of divorce cases had a financial
settlement element, so that was our benchmark.
We are not extending the same kind of rights to
cohabitants as exist for married couples because
cohabitations are generally shorter in duration and
couples do not have the same amount of time to
become so financially intertwined. We therefore
know that we will not get anything like the same
numbers of cohabitants going to court on
separation to seek financial settlements.
11:45
I agree that the figure of 10 per cent is a best
estimate. We knew that it was not going to be
anything like 50 per cent. We discussed the matter
with our partners and 10 per cent seemed to be a
reasonable figure given the provisions on
cohabitation. The percentage might turn out to be
lower than that. As Carol Duncan said in her
opening statement, we have opted for higher
rather than lower figures throughout the
memorandum. That was the most difficult figure to
estimate, but we still believe that it is our best
estimate.
Mr Arbuckle: The memorandum states that only
a small number of unmarried fathers will have
recourse to voluntary bodies for mediation or
counselling, so the cost of that will be negligible.
What is the basis for that statement?
Alex Mowat: We spoke to a contact in the
National Family Mediation Service who said that,
at present, small numbers of unmarried fathers
seek help from the service. We relied on that
advice. We gave the service the financial
memorandum; its opinion was that the bill will
have no impact that cannot be met outwith existing
resources.
The Convener: Thank you for coming along.
We have exhausted our questions and we will put
together a report based on the evidence that we
have received and submit it to the lead committee.
I normally ask members whether they have any
particular issues that they want to be included in
the report, but from the contents of the questions, I
assume that members are quite content for the
report to be a technical exercise.
Members indicated agreement.
The Convener: We now move into private
session to discuss the draft reports on the financial
memoranda on the Environmental Assessment
(Scotland) Bill and the Housing (Scotland) Bill.
11:48
Meeting continued in private until 11:49.

SCOTTISH EXECUTIVE RESPONSE TO STAGE 1 REPORT ON THE FAMILY LAW
(SCOTLAND) BILL, AUGUST 2005
I am writing in relation to Justice 1 Committee’s Stage 1 Report on the Family Law
(Scotland) Bill 2005. The Committee has indicated that it is content to recommend to
Parliament that the general principles of the Bill be agreed, subject to the Executive
providing a response to the Report’s conclusions, recommendations and requests for
clarification. The attached annexes comprise the Executive’s detailed response to the
issues raised by the Committee.
As you are aware, the Family Law Bill is a wide-ranging piece of legislation. Its aim is to
update the law to reflect the nature of family life in contemporary Scotland and to introduce
greater legal protection for vulnerable families and children. The Executive welcomes the
thorough scrutiny which the Committee has given the Bill and which is reflected in your
comprehensive Stage 1 Report. As the Bill continues its progress through Parliament, I
hope that we can continue to work constructively together to achieve the aims which the
Committee and the Executive broadly share. By this means we can help improve the
legislative environment to the benefit of all of Scotland’s people.
Hugh Henry MSP
Deputy Minister for Justice
August 2005
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ANNEX A
FAMILY LAW (SCOTLAND) BILL
RESPONSE TO JUSTICE 1 COMMITTEE STAGE 1 REPORT
Section 1: Reform of forbidden degree of marriage – relationships by affinity
[Paras 10-12]
Committee has asked the Executive to give reassurance that it has reflected on the
potential for section 1 to result in a perceived change in the relationship between a child
and an adult family member.
This section removes the remaining limited restrictions on marriage between a person and
the parent of his or her former spouse. At present marriage between these two parties is
permitted provided both the former partners are deceased but not if one or both are alive.
A person can marry a former cohabitant’s parent or his or her former spouse’s brother or
sister.
In the case of relationship breakdown and formation, personal distress can never be ruled
out and in some cases complex relationships between adults and children may result but
this is the case in many family situations and will not be limited to these circumstances. This
restriction is considered to have little point and can be the cause of distress in a small
number of cases by preventing a marriage (but not cohabitation or the starting of a new
family) taking place between two people who are not related by blood.
Section 2: Void marriages solemnised in Scotland
[Paras 13-16]
Committee has commented on the fact that section 2 which concerns void marriages, only
relates to marriages “solemnised in Scotland”. Some legal practitioners have suggested
that these provisions should also extend to the marriages of Scottish domiciles which were
solemnised abroad.
I note the Committee’s concerns regarding section 2 and its interface with section 28. We
have considered the comments made by the Law Society of Scotland and Professor
Beaumont of Aberdeen University in this regard. However, I am satisfied that we do not
need to extend section 2 beyond marriages solemnised in Scotland. Section 28 of the Bill
provides that the validity of a marriage solemnised outside Scotland will be governed by the
law of the place where the marriage was celebrated.
It is important that there should be a public policy element to these two sets of provisions
and accordingly an amendment will be tabled at Stage 2 which will set out that a foreign
rule as to the validity or invalidity of marriage will not be recognised or applied in Scotland
where to do so would be contrary to Scottish public policy, for example, where the parties
are under 16 or already married. Duress or error would be included in that category and the
marriage would be void regardless of where it was celebrated. I believe this should offer
sufficient protection to those who marry abroad.
This relates to the relevant paragraphs in volume 1 the Committee’s Stage 1 Report


818

[Para 16]
The Committee also raised the need to replicate the terms of section 2 for civil partners and
the Executive agrees. An amendment will be brought forward at stage 2 to the effect that
the provisions in the Family Law (Scotland) Bill relating to void marriages will be replicated
for civil partners.
The Committee will wish to note that this will be only one of a number of amendments
which the Executive intends to bring forward aimed at ensuring parity of treatment between
marriage and civil partnership.
Committee’s proposals on marriage by cohabitation with habit and repute
[Paras 17-23]
Committee has asked the Executive to consider how it might dispel the myth of ‘common
law’ marriage and specifically whether it is prepared to look at the abolition of cohabitation
with habit and repute.
Having carefully considered the Committee’s comments on this issue we have decided to
bring forward an amendment at Stage 2 to abolish marriage by cohabitation with habit and
repute with prospective effect. That is, couples will be able to begin to constitute a
marriage by cohabitation with habit and repute at any point at any point up until the Act (or
the relevant section of it) comes into force – but not after that point. The court, in
considering an application for decree of declarator of marriage, should be able to look at the
period of cohabitation before and after the Act coming into force.
Committee’s comments on an information campaign
[Para 24]
Committee has asked for the Executive’s views on how it will go about improving the
public’s understanding of family law.
I agree with the Committee’s view that information about family law should be readily
available and as easy to understand as possible. My officials are currently working on a
strategy to ensure comprehensive and timely provision of public information about the
changes that this Bill may bring about. A key strand of this strategy is considering how best
to address the perceptions currently held by the general public about family law, and dispel
some prevalent myths. Research suggests that there is an enduring and misplaced belief in
the concept of “common law” marriage, and a fairly widespread misunderstanding of the
legal responsibilities and rights of partners and parents in various family settings.
Linked to this is the need for improved publicity for those measures currently available
within the law, but which do not seem widely used. In this way the campaign will be
inclusive, and will seek to address the concerns of groups such as step-parents who may
find that provisions already exist to address their concerns.
Further to this, the strategy will also be designed to raise awareness of the changes to the
law contained within the Bill, ensuring that the public are aware of the new provisions – for
example, on the consequences of cohabitation or the responsibilities and rights which will
flow from joint registration of a child’s birth. A range of printed materials will be made widely
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available as well as an internet based resource. These will be backed up by a campaign to
coincide with the commencement of the Bill designed to raise the profile of the new
legislation and the changes in the law which will follow.
It is essential that our work in this area should complement and dovetail with the efforts of a
wide range of information providers outwith the Executive. Many people may approach
agencies other than the Executive for information on family law. There are already various
publications and outlets supplying relevant information and many of our stakeholders are
expert in the provision of public information in this field. Through joint work and sensible
use of available resources, we hope to achieve much more than would be possible through
separate, uncoordinated efforts. My officials are meeting various stakeholders to discuss
how best to co-ordinate our efforts in this area and to ensure consistency and coherence in
the information provided across the board. A unified approach will be key to the successful
provision of the necessary information to the general public.
Section 14: Matrimonial property sharing on divorce (“Wallis v Wallis”)
[Paras 26-32]
Committee acknowledges the Executive’s moves to revise section 14 of the Family Law
(Scotland) Bill.
I wrote to the Committee on 16 June 2005 about Section 14 of the Bill. As I explained, the
Executive drafted an amendment which was circulated amongst key stakeholders for their
comments. We were grateful for their written responses and for the productive discussions
they had with my officials. This has helped to focus on key issues and work up the detail of
a possible solution. I am pleased to say that a broad consensus emerged in support of the
principles of an amendment put forward by The Law Society of Scotland. This would
amend Section 8 of the Family Law (Scotland) Act 1985 and would introduce the concept of
current value when the court is considering the transfer of matrimonial property. The
Executive believes that this amendment would provide the court with a degree of flexibility
(unlike the present system), whilst maintaining the concept of a clean break in divorce
settlements and the concept of the relevant date. An amendment based on the Society’s
proposals will be brought forward at Stage 2.
In addition, although the Executive consulted on the matter of pension valuation, there was
little enthusiasm for a change to the current law. Many respondents considered that any
change to the current valuation system would undermine the clarity which currently exists
with the use of the Cash Equivalent Transfer Value (CETV). Practitioners are largely of the
view that the current regime is clear, straightforward and eminently workable in the majority
of cases.
Some respondents suggested that any valuation problems should be addressed at root,
namely by amendment of The Divorce etc (Pension) (Scotland) Regulation 2000 which
deals with the valuation of pensions and the use of the CETV. We were advised that where
the transfer funds have deteriorated at the date of transfer, this could adequately be dealt
with by Section (8(2)(b)) of the Family Law (Scotland) Act 1985 under the resources
argument where it is open to the parties to argue their case on the basis of reasonableness.
Similarly, any inequity could also be addressed by the greater use of Section 9(1)(b),
provision of interest and the ‘special circumstances’ argument in section 10(1).
We have listened carefully to the views of members of the actuarial profession. However,
on balance, we believe that it would not be advisable to interfere in an area of family law
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which at present operates satisfactorily, and where other routes exist to address the
problems which may arise in a few cases. It would not be helpful to unpick settled case law
or introduce uncertainty which could be prejudicial to litigants.
I can confirm that the amendments of the 1985 Act to deal with “Wallis” issue will be
replicated with amendments to the Civil Partnership Act 2004.
Sections 10-15: provisions on divorce
[Paras 33-51]
Committee considered the Bill’s provisions to reduce the separation periods for divorce and
commented on the lack of supporting social research evidence.
We have looked further at the social research evidence on divorce reform. The potential
advantages of reducing the periods required for divorce include the reduction in the level
and duration of conflict. There is little direct evidence that confirms (or otherwise) that such
reforms result in an actual reduction in conflict. Conflict may have been on-going for years,
and may continue post-divorce. However, long drawn-out divorce periods which lead to
recall of incidents, conflict and recrimination as part of the legal process are probably not
helpful. Research on outcomes for children post-separation point to the need to reduce
conflict and recrimination.
Evidence on whether no-fault divorce and shorter divorce periods result in a high divorce
rate is inconclusive. For example, in Switzerland, divorce law did not change during the
liberalisation of law elsewhere in Europe (1970s and early 1980s) yet the divorce rate rose
in tandem with other countries where reform had occurred. Some studies from the United
States conclude otherwise. However, there is general agreement that other social factors
are more powerful in affecting divorce rates, including diminishing religious influence and
changes in women’s economic status.
In some parts of Europe, Australia and New Zealand there has been progressive
liberalisation of divorce law since the 1970s and 1980s. Rather than aiming to reduce
divorce rates, the focus in many countries has been on minimizing the psychological, social
and economic costs associated with relationship break-up. Overall, no-fault divorce (usually
with a waiting period of between 6 months and 2 years) has increased. Further, even
where mixed systems are in place, many couples opt for the no-fault option (as in
Scotland); for example, in Canada, where over 80 percent of divorces are based on a no
fault, one year separation.
Committee’s proposals on family support services
[Paras 52-60]
Committee has recommended that a full review of existing couple counselling and family
mediation services should be carried out, to establish what types of services are needed.
I welcome the Committee’s recognition that the Executive is seeking to complement its
legislative measures with initiatives to build capacity in the services supporting family
relationships, notably counselling and mediation. It may be helpful to set our policy in
context.
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There is a growing diversity in family relationship support services across Scotland. There
is a long-standing contribution from the voluntary sector, spanning both counselling and
mediation. There are four national bodies, grant-aided by the Executive, whose main focus
is on strategic development, capacity building, quality assurance and training. Two of them
provide certain services direct to users; but in the main services to families at local level are
provided by independent local voluntary bodies which are affiliated to the two larger
‘umbrella’ organisations - Couple Counselling Scotland and Family Mediation Scotland. All
of these bodies regularly provide details of their services and promote themselves locally to
funders and supporters. Family relationship support is also provided by other voluntary
sector bodies whose main focus may lie in other fields, such as children in need or
disability.
Private provision lies alongside this voluntary sector effort. There are private sector solicitor
mediators, known as Comprehensive Accredited Lawyer Mediators (CALM), whose costs
can be offset against legal aid where this is available. There are also private counselling
services in many areas. Most local authorities, though not direct providers themselves,
grant aid or commission, to some degree, the counselling and mediation bodies in their
areas.
The Executive made clear in the consultation Family Matters (2004) its commitment to
supporting early interventions to reduce the stress and conflict associated with relationship
breakdown, separation and divorce. It is important to be clear, however, that mediation
and counselling are not suitable for everybody, nor universally desired. These are
voluntary processes, where good and durable results require commitment, capacity to
negotiate, and mutual respect. Further, the vast majority of family disputes (some 90%) are
managed to a resolution by the parties themselves without recourse to court intervention or
to counselling or mediation.
That said, I do believe and agree with the Committee that there are ways in which current
services could be made to work more effectively for users. My view is that counselling and
mediation services are complementary and should be linked at both national and local level.
Users should have access to an integrated range of relationship services; and the strategy
for these services on the ground should be aligned with the overall goals of local authorities
for children and families.
Hitherto, central Government has adopted a strategic role on family support services, but
maintaining the principle that the voluntary sector is independent and not subject to
centralised control, particularly where central Government is only one of a range of funders.
Our role lies at national level, in supporting and encouraging the strategic development
work carried out by the national bodies. We are working intensively with the 4 national
voluntary organisations to develop a more integrated framework for relationship support
services. The aim is to create a more unified national structure, integrating counselling and
mediation and providing the framework for a more flexible and accessible service to users.
A model of joint working at national level should give a powerful lead for integration locally –
the creation, in effect, of a ‘one-stop shop’.
I have encouraged the bodies to maximise their efficiency and to strengthen the local
network of services. The Executive has made available some £500,000 (over last year and
this) to the national bodies to integrate activities and carry out joint projects. My
Department is exploring with CoSLA ways in which central resources which are at present
for historical reasons provided as direct grants to local mediation services can be put at the
disposal of local government (which already supports counselling services), thereby joining
up and rationalising funding streams.
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This is very much in accord with the Committee’s concerns for value for money, for
integrated services with easy access points, and for early intervention. But at this juncture,
when the national voluntary bodies are engaged in serious discussions about models of
joint working, I do not wish to divert effort into a mapping exercise on current provision. I
do not intend to undertake any further review. What we need is action to get the overall
framework right. That will enable gains in effectiveness as well as efficiency and will impact
on the overall market for relationship support services.
The Committee has also commented on the setting up of a new relationship helpline. I
would like to clarify the position. I am keen to explore this idea further but as yet no
decision has been taken on setting up a helpline in the field of family relationships. (To
date I have authorised only a small amount of project funding for 2 of the organisations,
Scottish Marriage Care and Couple Counselling Scotland, to look into the feasibility of
adding a dedicated helpline to the resources already available.)
I welcome the recent work by Parenting across Scotland which has drawn together
information on all the existing family relationship helplines in Scotland. PAS have secured
agreement amongst their 8 members that a ‘gateway’ approach, which secures integration
whilst protecting specialist expertise, is the way forward. The Committee will appreciate
that helpline developments are costly and need to be planned for the long term. The aim
must be to ensure that users have a clear and simple way to access information quickly;
that costs are not unnecessarily duplicated; and that existing investment is exploited as far
as possible.
We also need to weigh up the alternatives. For example, a dedicated website offering links
to existing sources of advice may serve the purpose of bringing together the wealth of
information and support which already exists. The problem is not so much one of lack of
advice, but of directing people in need of support to the right service, and raising the profile
of existing services.
Relationship services are an important element in the Executive’s overall effort to support
stable families and to give children the best start in life. The vision set out in the
Committee’s report is close to the goals I have already set for our work with the national
voluntary bodies. These goals will not be realised overnight; but I am confident that they
will lead in time to better services to couples and families whose relationships need support
during times of stress or conflict.
Committee’s proposal on joint petition for divorce
[Paras 61-63]
Having considered the oral evidence given by Professor Eric Clive, Committee asks the
Executive to give its views on possibility of introducing ‘non-fault’ divorce by means of a
joint petition.
I note what the Committee has said in relation to joint petition for divorces and that you
agree with Professor Clive that there would be symbolic merit in introducing a mechanism
which appears to reduce the contested element in divorce. Whilst I agree wholeheartedly
that conflict should be reduced in divorce proceedings, the Executive does not believe that
joint petition can usefully be considered in isolation; and there are wider issues that would
need resolved before it could be introduced.
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For example, a joint petition would seem most relevant to cases where there are no
children and no ancillary claims in the divorce action. Such cases form the minority of
divorce actions. There is already a simplified procedure for such couples. The only
difference between the simplified procedure and the joint petition would be the
nomenclature of the parties.
In addition, there are potential legal aid implications to joint petition procedure. At present,
where the defender agrees to the divorce, he/she routinely does not consult a solicitor. By
the very nature of a joint petition, however, it would require a joint application. Both parties
may require to instruct solicitors and apply for legal aid.
Finally, having a very simple process for facilitating a divorce may have its attractions but it
could be viewed as reducing the procedure to an administrative process - in effect, a paper
exercise. This could be seen as devaluing the gravity and significance of marriage. We
would want to consider such views carefully.
Taking these points together, and whilst the Executive understands the broad thrust of the
Committee’s reasoning on joint petitions for divorce actions, we feel that this is not
something which could be pursued on its own as a single reform. If joint petitions were to
be introduced for divorce, we would need to consider the transferability of this process to
actions other than divorce.
As Committee will be aware, a review of the civil justice system is currently ongoing. The
Executive is supporting the Scottish Consumer Council’s series of civil justice seminars
chaired by Lord Coulsfield, involving stakeholders from all parts of the civil justice system.
Their report is expected in the Autumn and I shall carefully consider the emerging issues
and any proposals for change. Family law processes will feature in any detailed review of
court procedures and practices.
Sections 4-9, 24: Occupancy rights and domestic violence; interdicts and powers of
arrest and the Committee’s proposal on the consolidation of legislation on protection
against abuse
[Paras 71-80]
Committee considered the sections of the Bill aimed at improving the protection offered to
members of families, extending them to include vulnerable cohabitants, including same-sex
cohabitants. Committee asked the Executive to explore the case for simplifying the law in
this area.
The Committee has expressed concerns that the law in practice in the area of interdicts is
becoming increasingly complex and that the provisions, particularly in Section 24 of the Bill,
add to that complexity. The Executive is conscious of the fact that domestic abuse is an
insidious problem and that readily accessible remedies are needed. The law on interdicts
has developed over the last 20 years or so. The Matrimonial Homes (Family Protection)
(Scotland) Act 1981 was a very radical piece of legislation in its day and tackled the
problem of domestic abuse head on. Since it came into force, the legislation in this area
has been brought up-to-date to address evolving needs and hence the bringing into force of
the Protection from the Harassment Act 1997, the Protection from Abuse (Scotland)
Act 2001 and imminently the Civil Partnership Act 2004.
We recognise that the present regimes do overlap, albeit they each separately address
different aspects of affording protection to victims. But we did not set out to undertake a
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major revision of existing domestic abuse legislation, nor to attempt a consolidation
exercise. The Family Law (Scotland) Bill is not the appropriate vehicle for such a major and
complex exercise. What we set out to do was to ensure that appropriate protection is
offered regardless of which legislative route people or their advisers choose to follow.
However, we have considered the oral and written submissions made to the Committee by
the Law Society of Scotland, Scottish Women’s Aid and Professor Eric Clive. In particular,
we have considered the Law Society submission that the Family Law Bill presents an
opportunity to rationalise and simplify the law on the attachment of powers of arrest to
interdicts and their suggested amendment to the Bill.
We have concluded that the Law Society proposals have much to commend them and they
merit serious consideration. Their impact would mean that there would only be one act,
namely the Protection from Abuse (Scotland) Act 2001 which would provide the courts with
the power to attach powers of arrest to all interdicts regardless of their nature. The Law
Society argue that the 2001 Act has operated very well since it came into force in that it
deals directly and appropriately with all the matters dealt with by the other legislative
provisions. We are now convinced that it would be appropriate to embrace these proposals
(amended to ensure that all of our policy intentions in relation to cohabiting couples are
met) and will bring forward amendments at Stage 2.
We believe that these amendments will consolidate, in part, the present legislation; tackle
many of the key concerns raised by stakeholders; make the law more straightforward,
cohesive and user-friendly; and most importantly extend protection to the vulnerable.
Committee also asked the Executive to clarify the situation a non-entitled spouse would be
in where the matrimonial home had been sold to a fourth or fifth party in collusion with the
entitled spouse.
The scenario described in paragraphs 79-80 of the Committee’s Report is only technically
possible if the multiple sale of the house occurred within the first two years immediately
following the separation. If there has been no cohabitation between spouses for a two year
period and during that time the non-entitled spouse has not occupied the matrimonial home,
the non-entitled spouse will cease to have occupancy rights. In these circumstances, the
non-entitled spouse could no longer apply to the court for an order seeking occupancy
rights under Section 3 of the Matrimonial Homes (Family Protection) Act 1981.
If during the two year period, the entitled spouse sells the house without advising of a
potential claim on the part of a non-entitled spouse, then that is fraud and should be treated
accordingly.
When a matrimonial home is sold for the first time following the separation of the parties to
the marriage, the relevant affidavits (or court orders under section 6 of the Bill and section 7
of the 1981 Act stating there is no longer any claim on the part of a non-entitled spouse)
must be produced. Otherwise, the house sale should not go ahead. When the former
matrimonial home is sold for a second time, the issue of the non-entitled spouse's right's
should already have been resolved on the first sale of the house as it is only on this basis
that the sale can go ahead.
Problems could, of course, arise if the entitled spouse were to lie about his or her marital
status to the selling solicitor. Similarly, if the seller colluded with a third party. Both
instances would result in fraud.
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Committee’s proposals on domestic violence and a rebuttable presumption against
contact
[Paras 111-117]
Committee gave some consideration to the proposal from Scottish Women’s Aid that
provision is made in the Bill introducing a ‘rebuttable presumption against contact’ for
fathers in cases in which domestic abuse has occurred. Committee has acknowledged the
complexities and difficulties surrounding this proposal as well as the opposition to the
proposal, such as that voiced by Professor Eric Clive and also the Law Society of Scotland.
Committee has asked the Executive to respond on the outcome of its considerations of this
matter.
The Executive acknowledges that there is a serious issue here that needs to be addressed
and we are in discussion with Scottish Women’s Aid about how this can best be done.
However, the issue needs to be examined in the context of wider consideration about postseparation parenting. It is also important to note that the welfare of the child must always be
the paramount principle throughout. The Committee has acknowledged at paragraph 115 of
the Report the risk that a rebuttable presumption of this kind might actually undermine the
court’s ability to determine, on a case-by-case basis, what is in the child’s best interests.
Clearly this is something the Executive is anxious to avoid.
Committee’s proposals on PRRs and information to other authorities
[Paras 125-131]
Committee has urged the Executive to give consideration to the issuing of guidance to
health and education authorities on the application of parental responsibilities and rights
(PRRs).
The Executive notes the Committee’s comments on the provision of guidance to health
boards and education authorities on the application of parental responsibilities and rights.
The Executive is currently drafting guidance for health boards and we will further update the
Committee on the progress of this work in due course. The Committee expressed some
concern at the current practice whereby each education authority prepares its own
guidance for dissemination to schools and head teachers in its own area. The Executive will
consider the Committee’s suggestion to provide guidance to education authorities on these
matters.
Committee’s proposals on the enforcement of PRRs
[Paras 132-140]
Committee considered the issues surrounding contact enforcement and have
recommended that the Executive/Scottish Court Service investigate the practicality of
developing a Scotland-wide system of specialist family courts.
The Executive is following with considerable interest the development of, and the good
practice emerging from, the specialist Family Court at Glasgow Sheriff Court. The rationale
for its existence at a busy court such as Glasgow is readily understood. As the Committee
will be aware, three sheriffs have been appointed to the Family Court and have built up
invaluable experience and expertise in this area of law, which I agree is becoming more
complex and sensitive. The Family Court in Glasgow allows the sheriffs to take “ownership”
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of cases and see a case through from start to finish. This facilitates a consistent approach
throughout the case and allows the sheriff to develop a greater understanding of the
underlying issues and the family dynamics at play in a case.
There are 49 sheriff courts in Scotland. In many of the smaller courts, particularly in rural
areas, the number of family cases, and the fact that there are only one or two sheriffs
sitting, means that it would be impractical to replicate the family court model used in
Glasgow. I note with interest the Committee’s suggestion that we investigate the
practicality of developing a family court throughout Scotland using a pool of experienced
and specially trained sheriffs on a roving basis. That idea has pros and cons. In a rural
area, what is gained by specialist expertise is lost by taking away the local knowledge of the
sitting sheriff. We would have to give consideration to the full implications of specialist
judges and specialist courts in family and other contexts before committing to a Scotlandwide system.
Committee’s comments on Parenting Agreement
[Paras 141-148]
Committee has commented on the Parenting Agreement for Scotland which is being drafted
by Alan Finlayson OBE. They request that the Executive provides them with a draft of this
document to allow them to give more detailed comment on the Agreement’s status in law.
When I launched the Family Law Bill in February of this year, I announced that the
Executive would also be developing several key non-legislative initiatives. These include
the preparation of two documents to help families in times of difficulty. I also announced
that the first of these documents, a guide to help parents who are separating, was to be
written by Alan Finlayson OBE, a former Reporter to the Children’s Panel and Honorary
Sheriff. The second document was to be a Charter for Grandparents. The Committee has
indicated that they would like to see both documents and I am attaching the drafts. The
preparation of these documents has been informed and assisted by a stakeholders’ group,
and the documents reflect their views. It is also our intention to consult more widely on
these documents before they are published.
I would, however, like to draw attention to one particular matter. The Committee will notice
that the Charter is now called a Charter for Grandchildren. As this document has
developed, the stakeholders group has become increasingly aware that the purpose of
drawing attention to the beneficial bonds that exist between grandparent and grandchild is
to assist the child, not the grandparent. The Charter’s focus has reversed and what it now
does is to highlight the important contribution grandparents can make to the welfare of their
grandchildren. Under these circumstances, the Group feels that it is important that the
Charter should include a clear indication that it is reflecting the voice of the child. In order
to achieve this, my officials intend to run a number of consultation events with children to
develop this strand of the Charter further.
The current version of the Parenting Agreement for Scotland is attached at Annex B and
the Charter for Grandchildren is at Annex C.
Committee’s comments on PRRs for grandparents
[Paras 149-161]
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Committee comments on the sensitive issue of PRRs for grandparents. Although agreeing
that conferring automatic PRRs would not be appropriate, they ask the Executive to
consider other means of improving the profile of grandparents in relation to their
grandchildren.
Parenting Agreement for Scotland
The Executive is pleased to note that the Committee agrees that the Bill should not include
provisions giving an automatic right of contact for grandparents. However, you have asked
that the Executive report back to the Committee on how the role of grandparents might be
highlighted by other means. On 1 June, the Committee took evidence from Alan Finlayson
about the Parenting Agreement for Scotland. The aim of the Parenting Agreement is to
provide a tool to help separating parents make practical and durable arrangements
regarding all aspects of their children’s welfare.
One of the overreaching themes of the Parenting Agreement is that of helping parents to
focus on what is in their children’s best interests rather than on their own wants and needs,
and to listen to their children’s views. The Parenting Agreement emphasises the need for
security and stability in children’s lives, and the important role that the wider family, such as
grandparents, can play in promoting this - particularly at times of family conflict. Parents
are invited to consider how their children will remain in touch with both sides of their wider
family post-separation.
Further to this, the Parenting Agreement is designed to allow children to list the people who
they feel are important to them and with whom they wish to stay in contact. In this way, the
strong bonds which can develop between a child and a grandparent will be highlighted from
the perspective of both generations and drawn to parents’ attention.
Review of the Children (Scotland) Act 1995
The Committee also suggested that a review be carried out of the operation of the 1995 Act
in relation to grandparents. The Executive has no plans to do this at present. We are not
aware of any anecdotal evidence that grandparents experience any particular difficulties
pursuing PRRs under this Act compared with other family members or people with an
interest in the child. Courts will judge each case on its merits and if they feel it is in the
child’s best interests to confer PRRs on the applicant (either a grandparent or any other
person) then they will do so. While we note the Committee’s comments about the costs
involved in court actions, civil legal aid is, of course, available to those who meet the
qualifying criteria.
I think it is important to remember that in the relatively rare cases where grandparents do
not have contact with their grandchildren, this is not a result of a failure in the court system.
Conflict within families is, sadly, a fact of life and where parents separate there can be
unfortunate consequences for wider family members. While we do not believe that we can
legislate to solve such problems, our non-legislative work has been designed to try and
address these issues. The Parenting Agreement which aims to help separating parents to
make plans for the future care of their children makes specific reference to the need for
children to maintain contact with wider family members, such as grandparents.
In addition, the draft Charter for Grandchildren is aimed at raising the importance of the role
which can be played by grandparents in the lives of grandchildren, especially at times of
family stress.
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Sections 18-22: Legal safeguards for cohabiting couples and their children
Committee has given detailed consideration to the Bill provisions relating to legal
safeguards for cohabiting couples and their children.
[Paras 173-216]
Policy intention
The Committee rightly notes that the proposals in this area constitute a substantive
departure from the existing law. Paragraphs 55-78 of the Policy Memorandum which
accompanies the Bill set out the Executive’s thinking in some detail. But it may be helpful
to the Committee if I clarify the policy principles that have informed the detailed drafting of
this part of the Bill, before dealing with the specific points raised in the Report.
As the Committee acknowledges, the Executive in proposing provisions for cohabiting
couples considered it vital to balance the rights of adults to live unfettered by financial and
other legal obligations towards partners, with the need to protect the vulnerable. We
decided against creating a new legal status for cohabiting couples but rather to establish a
framework of legal safeguards for cohabiting couples and their children on relationship
breakdown.
Put simply, we consider that the function of the law in relation to cohabitants should be both
protective and remedial. Protective in the sense that the law should safeguard the interests
of those in cohabiting relationships who may be vulnerable by virtue of their exposure to
risk or harm. Remedial in the sense that the law should provide a fair and just basis for
sorting disputes between cohabitants when things go wrong.
The law already, and to a significant degree, fulfils the first function. Where, for example,
cohabitants experience domestic violence, or risk losing their home on account of abusive
behaviour, or seek redress from harm suffered – in these circumstances the law already
provides protection for cohabitants (and any children in their household) equal to married
people. This is as it should be: where individuals are in danger, where harm has been
inflicted or losses sustained, the legal form of relationship between the adults concerned
should not be an issue. The law reflects our sense that there is an absolute requirement for
protection.
The second function is more problematic in the sense that the law is typically dealing not
with extreme behaviour or acute situations but with conflict or loss within the relationship
itself. What the law does in such situations is give one party a claim against the other or an
obligation towards the other. The dilemma in crafting such claims and corresponding
obligations in the context of cohabitation is that this relationship type is very fluid, may lack
conventionally accepted external signs as to the parties’ view of themselves in their
relationship, and cannot always be regarded as the product of mutual choice.
We have therefore sought to tread carefully in this area. For many, cohabitations may be
very brief and acknowledged on both sides as experimental and non-binding. The law
should leave such relationships alone. But others cohabit with fuller expectations that the
relationship will last (whether or not they articulate this at the start of the relationship). They
enter into a mutually supportive venture in which their lives, finances, hopes and choices
are made with the other in mind. While we are clear that we must protect the freedom of
those who do not seek through their form of relationship to acquire rights or incur duties in
relation to their partner, the law needs to provide a framework for fair remedy when
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committed relationships founder or the parties to them are separated by death. I should
perhaps also make the obvious point that the remedial and protective functions of the law
are often intertwined: when family relationships break down, the most vulnerable parties
and those requiring most protection are often the children.
Our focus in policy terms is therefore on those cohabiting relationships which offer some
evidence of the partners’ commitment to a joint life. It is that evidence that justifies a
remedial intervention by law, the allocation of rights and obligations by the parties towards
one another, and the redistribution of certain of their property. At the same time, however,
we think it would be wrong to impose on cohabitants a legal requirement to support one
another financially during the relationship: we can never know why people have not married
and not chosen to incur that responsibility and in the absence of such knowledge we
believe an obligation of mutual aliment would be unjustifiable. Our sense of a fair and just
outcome when committed cohabiting relationships come to an end involves setting a
framework for compensation where one partner can show that they have suffered net
economic disadvantage in the interests of the relationship.
In contrast to the regime for spouses on divorce, we do not believe that a former cohabitant
should be liable to assist his or her former partner to re-launch their life after separation.
That seems to us too strenuous a liability to impose upon individuals who have not
expressly and publicly chosen to support each other. It would also, in our view, erode the
distinctions that we believe it important to maintain between marriage and cohabitation.
(We are of course talking here about legal rights and obligations rather than moral ones:
individuals may well feel impelled to do or provide more than the law can require.)
I turn now to the Committee’s specific points.
Meaning of “cohabitant”
[paras 184 -186]
We accept the Committee’s point that the proposed new rights simultaneously create new
duties. We will propose a new statutory heading for this part of the Bill at Stage 2.
I can confirm that the Executive intends to amend the definition in section 18 to include a
reference to civil partners. As my officials explained in oral evidence (Volume 2 page 1616)
our earlier assumption was that the Family Law Bill would be in force before the Civil
Partnership Act 2004 was operational and hence that any reference in this Bill to civil
partners would be incompetent (i.e. would not carry any statutory meaning). We now know
that the Civil Partnership Act will be commenced prior to this Bill; accordingly, an
appropriate amendment will be made at Stage 2 to ensure that civil partners are expressly
mentioned alongside ‘husband and wife’. Section 18(3) will then fall.
Factors determining whether a person is a cohabitant
[Paras 187-191]
The Committee asks why the proposed definition of cohabitant differs from that used in the
Matrimonial Homes (Family Protection)(Scotland) Act 1981. Let me explain first what we
are trying to achieve in section 18(4).
We are seeking to focus attention on committed cohabitations – relationships whose
characteristics point clearly towards the parties’ involvement in each other’s lives. It may be
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argued that the analogy with spouses and civil partners is sufficient to capture this. But we
are keen that the law should give out a clear message that our focus is not on all
cohabitations but on long-term and enduring relationships. In section 18(4) we are seeking
to define those relationships to which the subsequent safeguards will be relevant. We want
to give the courts a clear steer that the safeguards apply to lives lived jointly – lives which
are intertwined. This steer is important also for those many people who bargain ‘in the
shadow of the law’ – whose expectations and behaviour will be influenced by what they
think they would obtain if they pressed their case to court. It is important also for solicitors
and others who advise cohabitants on their legal position.
Duration of relationship needs little explanation (and the Policy Memorandum explains very
fully why we have declined to set a minimum duration of relationship as a qualifying
criterion for access to safeguards). By ‘nature’ we seek to point towards those many factors
(not all of which may be present in any given relationship) which reflect a common life.
These might include financial arrangements, the use and maintenance of a joint home, the
existence of and caring for any children of the relationship, any outward signs of
commitment, the manner in which the couple present themselves as a couple to friends and
wider family, and evidence of decisions or actions reflecting expectations by the parties that
they would remain a couple. None of this is esoteric or unusual. It would be clumsy, we
feel, to try to list all of these factors and so we use the term ‘nature’ to carry the overall
sense of being a couple. However, the two factors we considered to be of particular
significance were separately listed in sections 18(4)(b) and (c).
Evidence of mutuality in the couple’s financial affairs is in our view a clear marker of the
kind of cohabitation to which the proposed safeguards should apply. In 18(4)(b) we are
seeking to capture this point. Mutuality could come about as a result of the changing nature
of the cohabitation. For example, a partner suffers from ill-health and cannot work, is made
redundant, is on maternity leave, takes time off work to look after a child or an ageing
relative or is in full-time education. When the partners are going through such times, their
finances may well be pooled in a way that shows a high degree of trust and commitment
between them. We think on reflection that it would better express our intention if the subsection talked in terms of the parties’ financial interdependence; and we will propose an
amendment along these lines at Stage 2.
The factors in section 18(4)(c) are different from those used in the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 because their purpose is different. The 1981 Act is
concerned to ensure the safety of a cohabitant and any children in the household when
they may be at risk. For such purposes it does not matter whether any children who may
be at risk are the biological offspring of the couple or of one of them. In section 18 of the
Bill, by contrast, the focus is on the circumstances which provide evidence of the parties’
commitment to one another and the nature of their relationship. The presence of a child of
the cohabitants seemed to us a strong marker that the couple see themselves as enduring
as a family. What we have been keen to focus on are the qualities of the relationship
between the adults – and the existence of a child of the relationship seemed to us a
powerful expression of trust and commitment.
On further reflection, however, we have concluded that section 18(4)(c) cannot be drafted in
terms which satisfactorily reflect the intended focus of section 18 on the nature of the adult
relationship; and we therefore intend to bring forward an amendment at Stage 2 to remove
the reference to child. We will allow consideration to rest on the nature of the cohabitation
which, as indicated above, is likely to including the existence of any children of the
relationship.
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I should add that it has never been our intention to disregard the children of same-sex
couples – at this or any point in the Bill. But, as I will explain more fully below, the means
required to express satisfactorily the relationship between same sex couples who jointly
parent a child and that child are likely to lie outwith the scope of the Family Law Bill.
Financial provision on separation before death
[Paras 193-201]
The Committee have raised various points relating to the drafting of the provisions for
financial provision on separation before death. Let us return first to the principles
underlying our policy here.
The Executive does not seek to replicate for cohabitants the full range of claims for financial
provision that spouses or civil partners may make against one another on divorce or
dissolution. Those claims reflect the special expectations that married people/civil partners
are entitled to form, as a result of the legal relationship they have chosen to enter into with
one another. The context for the breakdown of cohabitations is different; and we do not
intend to merge the two systems. Nor do we intend to copy for cohabitants the refined and
elaborate system of checks and balances that accompanies the various claims that can be
made by spouses or civil partners. We are intent on providing safeguards, not a system
parallel to marriage/civil partnership or which imitates marriage/civil partnership.
Arguments that start from the position that a particular feature of marriage/civil partnership
is absent from our proposals miss the point.
We recognise that cohabitants whose relationships are serious, who live together as a
couple, who have given their energies and emotional and financial resources to a
relationship and whose choices, particularly self-denying choices, have been driven by their
expectations of a joint life may need some form of compensation when that joint life
disappears. The main focus of that compensation, in our view, should be on the past and
on providing a remedy (to the extent that the law can) for an imbalance in the economic
outcomes experienced by the parties as a result of their relationship. In the context of
marriage, the ‘clean break’ principle is tempered to some degree by provision for
rehabilitation. When cohabitants part company, we think the accent should be on the clean
break. This is a matter of emphasis, not of absolutes. Under section 21, the reference to
‘earning capacity’ as an aspect of advantage and disadvantage could admit a degree of
projection in that quantifying it requires one to look forward for some time after separation.
What we intend is that a cohabitant who can show that he or she has made more
contributions or sacrifices in the interests of the relationship than are offset by gains or
advantages should receive some compensation from the other party who has benefited,
overall, from the economics of the relationship. We do not think it fair that a cohabitant
should have a right to claim from his or her partner merely in virtue of having lived together.
Such claims should proceed from evidence that actions by the parties within the context of
their joint life have tended to benefit one party more than the other.
The Committee are correct in pointing out that financial provision under our proposals
would not be limited to the financially insecure: wealthy cohabitants would also have
recourse to them. We accept that not every single applicant for provision will be financially
vulnerable. But many for whom the law provides redress will in fact be financially
vulnerable and for them the law as we propose it will also be protective.
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We note the comments made by the Committee in paragraph 194 of the Report. Section
21 provides that the court may award a capital sum which may be paid on a date as
specified or in instalments: this is consistent with the intended compensatory nature of the
award. To suggest payment of periodical allowances would imply ongoing support to a
former cohabitant and for the reasons set out above we consider this approach to be
inappropriate. We will wish to hear further argument at Stage 2 in relation to the point
raised by the Committee about the one year time limit for raising claims: our sense at
present is that one year should afford claimants and their solicitors sufficient time to
negotiate a settlement but we are open to debate on the matter. We accept the point made
by Professor Clive that a jurisdiction clause should be added and we will propose such an
amendment at Stage 2.
We note the Law Society’s reservations over the drafting of section 21, as reported at
paragraph 195, and will consider this further at Stage 2. We certainly do not wish to
confuse the type of order with criteria for awards. It will be clear from my earlier comments,
however, that we do not intend to make available to cohabitants all the orders (including
orders for periodical allowance) which are available to spouses, as suggested in paragraph
197.
We come now to the references – at section 21(2)(b) and section 21(3)(b)(ii) – to children of
the cohabitants. I shall take the second of these first. This subsection sets out one of the
considerations to which the court is to have regard when determining whether and to what
extent the applicant has suffered net economic disadvantage in the relationship. It is
retrospective in nature. In these circumstances it would not be material whether the child
was a child of the cohabitants or a child accepted as a child of the family. I am grateful to
the Committee for drawing attention to this point: we intend to correct this at Stage 2.
Section 21(2)(b) expresses the principle that cohabitants who have a child together should
remain jointly responsible for meeting expenses incurred by the adult who, after separation,
cares for that child. The alimentary needs of children are fully and adequately addressed in
terms of the existing provisions within the Family Law (Scotland) Act 1985 and the Child
Support Act 1991. Section 21(2)(b) of the Bill does not set out to introduce additional
alimentary provisions for children but is intended to reflect the principle defined in section
9(1)(c) of the 1985 Act, i.e. “that any economic burden of caring, after divorce, for a child of
the marriage under 16 years should be shared fairly between the parties.” For this reason
the wording of section 21(2)(b) is precise: what the court is invited to take into account is
the “economic burden of caring…for a child of the cohabitants.”
For the purposes of the 1985 Act the definition of “child of the marriage” includes “a child
who has been accepted by the parties as a child of the family”. In evidence to the
Committee, several contributors suggested that ‘accepted’ children should be included in
section 21(2)(b) as well. Some scenarios may help us here. Take a cohabitation in which
there is one child who is the biological offspring of the couple and another who is the child
of the woman by a previous relationship. The cohabitation breaks down; the woman takes
care of both children. Our sense is that her former partner should be obliged to contribute
to the expenses incurred by the caregiver in taking care of the child they have had together.
We think it would be hard to justify imposing a commensurate obligation on the former
partner to contribute towards the expenses incurred by the woman in taking future care of
the child she had with another man. I emphasise that we are talking here about the
additional childcare expenses incurred by the adult caregiver. The former partner is of
course liable to aliment any child which has been accepted into the family (under section
1(1)(d) of the 1985 Act) and this would include the child whom his former partner brought
into the household.
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We have tested our sense of fairness in relation to a more difficult scenario, where the
woman after separation takes care of a child who is the biological offspring of her former
partner and another woman (wife or cohabitant). Under our proposed provisions, she could
not make a claim against her former partner for a contribution toward her costs as a
caregiver. But the key question is not whether she can make a claim but whether the
child’s needs are met (including the child’s interest in the caregiver’s financial situation). In
those (admittedly unusual) circumstances, the child in question would be entitled to claim
from his or her father under section 4(4) of the 1985 Act an award of aliment including an
amount in relation to the caregiver’s expenses. So any detriment to the woman arising from
the exclusion of ‘accepted’ children under section 21(2)(b) can be remedied by another
route.
No doubt we can look forward to further debate on this point. Our view is that the harm that
would arise in relation to the inclusion of ‘accepted’ children – harm in the sense of the
imposition of unfair burdens – is greater than the harm that would follow their exclusion –
especially since the expenses of those caring for (non-biological) children who were
formerly accepted as children of a cohabitation can be addressed under current law.
The position of the children of same sex couples is complicated by the fact that, under the
current law of adoption and of human fertilisation, we have no means of recognising as
children of the relationship those children whom same sex couples may choose to have
jointly (for example, by means of AID). Such children are at present children ‘accepted’ as
children of the family rather than children of the relationship itself. But as such, they do of
course enjoy exactly the same rights as children accepted into any family and this would
include (as in the example given above) the right to claim aliment including the reasonable
expenses of the caregiver. So although same sex cohabitants, like their heterosexual
counterparts, would not be able to raise direct claims against one another in relation to
children of whom they were not both the biological parents, such children would not be
disadvantaged and through the child’s claim for aliment the caregiver could secure
whatever additional support was deemed reasonable for the purposes of the child’s care.
The Executive believes that section 21 has been drafted properly in that there is no limit to
the amount of the award unlike the provisions of section 22. These two sections can be
differentiated in that, in section 22, there are potentially competing claims for the intestate
estate. In section 21 there is no competition – there is simply one person pursuing a
compensatory claim against a former cohabitant.
Financial provision on intestacy
[Paras 202-216]
Committee has made detailed comment on the provisions relating to financial provision on
intestacy for cohabitants and has taken particular interest in the possible interface between
claims made by surviving cohabitants and the legal and prior rights of surviving spouses
and children.
I have noted carefully the Committee’s comments on the provisions in section 22 of the Bill.
It may be helpful if I expand on the policy objectives before responding to the specific
issues raised in your Report. The Executive aims to:
x
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introduce greater protection for the legally vulnerable, by giving them the right to
make a claim on the net intestate estate of a deceased cohabitant.

x

afford courts discretion in deciding whether claims should be successful and
permitting courts to take into consideration the specific facts and circumstances of
each case.

x

ensure that a surviving spouse’s position remains intact and that the total award to a
cohabitant is limited to the amount that they would have been entitled to had they
been a spouse of the deceased.

x

introduce provisions which are just and equitable.

The Executive accepts that these provisions potentially have an impact on the distribution
of the deceased’s estate. If a surviving cohabitant is to be able to pursue a claim, there has
to be a net intestate estate. If the legal rights of children and distribution of the free estate
in terms of section 2 of the Succession Scotland Act 1964 are to be automatically met,
there would be no estate on which a claim could be mounted. The policy intention is that
these succession rights of surviving children are not automatically satisfied but are taken
into consideration when deciding whether to make a discretionary award to the surviving
cohabitant. These rights will no longer be postponed to the spouse’s prior rights only but
in future will be postponed to the spouse’s prior and legal rights and to any discretionary
award to a cohabitant. Children could therefore potentially receive a reduced share of their
deceased parent’s estate to that which they would currently receive.
In deciding to make provision for cohabitants, the Executive has taken the following factors
into consideration. The sheriff has discretion to decide what is fair and reasonable in the
circumstances of each case. To assist him in this process, he will refer to the meaning of
co-habitant in section 18 and the matters to be considered as set out in section 22. This is
not an exercise by the court in determining who is more worthy or deserving. Instead,
section 22 provides for legal safeguards for the vulnerable and potentially for compensation
to the surviving cohabitant who has contributed materially to family life with the deceased.
Concurrent cohabitations
[Para 204]
In response to your query relating to a person living 3 days with one person and 4 days with
another person, it would seem that there is no living together as if they were husband and
wife with either partner. It can be left to the court to adjudicate whether this was a
cohabitation in terms of section 18 of the Bill.
Serial cohabitations
[Paras 206-207]
Committee raised a concern about the wording of section 22(1)(b) which indicates that
applications by surviving cohabitants for provision from a deceased partner’s intestate
estate can only apply where the parties were cohabiting “immediately before death”. The
Committee was concerned this would rule out cases where the deceased had for some
time prior to death been resident in a hospital or nursing home. However, I am assured that
the present drafting is correct and that courts would not rule out the claims of surviving
cohabitants in such situations.
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Sharing of intestate estate between cohabitant and surviving relatives
[Para 208]
The Executive is of the view that it would be inappropriate to give “guidance” to the courts
on the sharing of intestate estate between cohabitants and surviving relatives, as proposed
by the Committee. We feel strongly that this could jeopardise the independence of the
courts. Courts have a wealth of experience in adjudicating competing claims. In dealing
with claims under section 22, courts will be able to apply their proven experience and
common sense which is why we feel that it is appropriate that they are afforded a broad
discretion when assessing such claims.
In addition, with regard to the prior and legal rights of civil partners, I can reassure the
Committee that provision has already been made for prior and legal rights being afforded to
civil partners in the Civil Partnership Act 2004. The 2004 Act gives a civil partner rights of
succession to mirror those for a married person.
Worked Examples
[Para 210]
I thank the Committee for having spent time in studying and re-working these scenarios
which were originally prepared by officials to help clarify the provisions of section 22. The
revised scenarios are correct to the extent that they reflect the current drafting of the Bill.
However, when the Bill is amended at Stage 2 the legal rights of children will be postponed
until any discretionary award to cohabitants is determined; and the outcome of the last
example will be different. I have been advised by my officials that the calculations are
numerically incorrect in that the cash sum should be apportioned pro rata between the
remaining heritable and moveable estate. Nevertheless, irrespective of the fact that the
calculation is incorrect, the policy outcome is the same. For completeness sake, I should
point out that by virtue of the Prior Rights of Surviving Spouse (Scotland) Order 2005 the
amount of prior rights have been increased. The effect of this is that there will be a far
smaller amount of intestate estate after the satisfaction of prior rights so if an individual
dies with a surviving spouse and a surviving cohabitant, there will be a smaller size of free
estate from which the cohabitant can make a claim. However, if there is no surviving
spouse, the cohabitant may receive a far greater share of the intestate estate than was
previously the case.
Children’s claim for legal rights - section 22(11)(c)
[Para 211]
As stated above, the Executive intends that the automatic legal rights of a child should be
postponed pending determination of a cohabitant’s claim. I accept, however, that the
wording of section 22(11)(c) is ambiguous. The matter will be clarified with Parliamentary
Counsel to ensure that the policy objective is met.
Committee’s proposal on the abolition of illegitimacy
[Paras 222-225]
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Committee has requested that the Executive explore with the UK Government ways in
which the remaining statutory obstacles to removing the status of illegitimacy can be
removed.
I note the Committee’s concerns about the abolition of illegitimacy and the fact that the Bill
does not contain any provision with regard to the abolition in its entirety of the status of
illegitimacy. As stated in para 224 of your Report, I have already advised that due to the
restrictions on succession to hereditary titles, which is a reserved matter, it has proved
impossible thus far to abolish the status of illegitimacy itself. In any event, illegitimacy,
beyond the issue of hereditary titles, has virtually no effect in law and its abolition in
Scotland would be purely symbolic.
I do recognise, however, the strength of feeling on the part of the Committee (and the Law
Society of Scotland) on this matter and would advise that Executive solicitors are currently
in discussion with their Scotland Office counterparts to determine whether the remaining
statutory obstacles can be removed.
Committee’s comments on Subordinate Legislation Committee report
[Paras 226-232]
The Committee supports the two recommendations made by the Subordinate Legislation
Committee and calls upon the Executive to amend sections 17 and 34 of the Bill
accordingly.
As drafted, 17(3)(1B)(b) makes a power to confer PRRs on unmarried fathers who are not
registered as the child’s father anywhere in UK. It does not, however, specifically state that
they must have registered as the child’s father in another (overseas) jurisdiction, as was our
intention.
The policy intention of section 17(3) of the Bill is to allow Scottish Ministers to regulate for
the conferring of parental responsibilities and rights on unmarried fathers whose children’s
births were jointly registered outside the UK. The Committee has supported the
recommendation of the Subordinate Legislation Committee that the Executive tighten the
drafting of this section to make clear that this power should not be able to be extended to
fathers who have not registered the birth in any jurisdiction. The Executive agrees with this
recommendation and we will bring forward an amendment to this effect.
Section 34 of the Bill provides for Scottish Ministers to appoint a day when the provision of
the Bill shall come into force. Such an order may appoint different days for different
purposes and include such transitional or savings provisions as Scottish Ministers consider
necessary in connection with the coming into force of the provisions. The Committee
supports the recommendation of the Subordinate Legislation Committee that this section
should be amended and that the commencement and the savings/transitional provisions
should be split into separate statutory instruments. The Executive agrees with this
recommendation and we will bring forward an amendment to this effect.
Committee’s comments on the collection of court statistics
[Paras 235-236]
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Committee has commented on the availability of statistical data from the courts and has
urged the Executive to require the Scottish Court Service to overhaul its system for
recording court proceedings.
The Scottish Executive recognises that there are weaknesses in the way that information
and statistics about the civil justice system have been collected and provided. We are
reviewing that and, in September 2004, we published a consultation paper "Review of Civil
Judicial Statistics", which can be found on the Scottish Executive website at
http://www.scotland.gov.uk/consultations/justice/cprcjs-00.asp
The first stage of the project (the consultation stage) has concluded and an analysis of
responses received is currently being made.
The second stage of the project
(consideration of the analysis report by the project board and the scoping of the current
data sets, quality of the data and the data needed to measure the outcome) will begin
shortly. Thereafter an in depth focus will commence on ways of improving the process of
identified data collection and improving the quality and accuracy of that data. Implementing
large scale changes requires both time and resources to ensure a more effective collection
of evidence to inform debate in this area. The Analytical Services Division within the
Justice Department has prioritised this within the departmental programme to ensure
resources are available for this project.
Scottish Executive Justice Department
August 2005
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PARENTING AGREEMENT
for Scotland – Guide
CONTENTS:
Introduction
Future arrangements for your children:
-

living arrangements
keeping in touch
school
holidays and other ‘special’ days
health
money matters

Making changes
Further advice & information
*******************************************
Annex: You, your children and the law
“I hate it when Mum and Dad
argue about me. They think I can’t
hear them but I do.”
INTRODUCTION
This Parenting Agreement for Scotland has been designed for parents who are
separating. The aim is to help separating parents to agree on future arrangements
for their children. If you and your children’s other parent have separated, or have
agreed to do so, you may find this helpful.
The Parenting Agreement for Scotland is not a legal contract and it isn’t intended to
be enforced by a court. In fact, it is intended to help separated parents stay out of
court by encouraging them to make practical and workable arrangements for their
children by themselves.
The break-up of a relationship is one of the most stressful times in anyone’s life. But
for the children of these relationships, experiencing their parents’ separation can be
especially difficult. Children can be badly affected by the separation of their parents
in terms of their emotional development, their achievement at school and in other
areas. But problems can be minimised when the break-up is sensitively managed by
both parents working together to agree on what is best for their children’s future.
Naturally, as parents who have separated or who have agreed to separate, you will
want to protect your children from unnecessary upset and you will want to take all
draft parenting agreement
– guide5
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available steps to help your children cope with this major change in their lives. The
Parenting Agreement for Scotland is intended to help you do this.
USING THE PARENTING AGREEMENT
The Parenting Agreement for Scotland comes in two parts and it is simple to use.
This part is the ‘Guide’. The Guide is intended to encourage separating parents to
focus on some of the important areas of their children’s lives which they will want to
make plans for. For example, you and your former partner may need to reconsider
your children’s living arrangements, their schooling, holidays, healthcare and so on.
Having come to an agreement about these matters, you might then want to write
down what you’ve decided in the ‘Plan’ document which forms the second part of the
Parenting Agreement for Scotland.
“I know he’s not my real Dad
but he is my Dad. My real Dad left my Mum
when I was a baby and I’ve never
even met him. My Dad has always been there
for me and I love him.”
The Parenting Agreement is intended to be used by people in different family
situations. Not all children are cared for by their two biological parents. For example,
children who are in a step-family which is breaking up may attach as much
importance to maintaining their relationship with the step-parent as they would in
relation to their natural parent. The Parenting Agreement for Scotland is intended to
be able to be used by all.
All families are different and the arrangements which you will make for your children
may not be exactly the same as those agreed by any other parents. So use as much
or as little of this document as you both feel is helpful. You can fill in some, all, or
none of the Plan document. You might want to leave out some sections if they are
not relevant to you or even if you and your former partner can’t come to an
agreement yet. Equally, you may want to add in some additional arrangements
which you both feel are important. You may not even want to write anything down
and instead just use the Parenting Agreement as a starting point for discussion.
AGREEMENT MUST BE MUTUAL
The important thing is to remember that arrangements which parents can agree
amicably together are much more likely to work in the long-term for you as parents
and, most importantly, for your children. But agreement must genuinely be mutual. If
one parent feels that they have been pressured into consenting to any arrangement
then it simply won’t work, either for you as parents or for your children. Compromise
may be necessary.
If you can’t agree on something now, it may be best to wait until some time has
passed and tensions have eased and then see if you can bring up the matter again.
You mustn’t keep trying to push your former partner into accepting any arrangement
which they’re not comfortable with but neither should you agree to something you’re
not comfortable with just to satisfy the other parent.
draft parenting agreement
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Whatever agreement you both come to, it’s important that you always keep up
regular contact with your children, even if you and your former partner haven’t
finalised arrangements yet. Your children need you.
It’s also worth bearing in mind that if you have difficulty communicating with your
former partner there are sources of help, such as mediation and counselling
services. Details of organisations who offer these services are included in the
Further Advice & Information section on page xx.
YOUR CHILDREN’S VIEWS
While the Parenting Agreement for Scotland is intended for use by parents,
depending on the age and maturity of your children, you mustn’t forget to take
account of their views as well. The arrangements your family puts in place for the
future care and welfare of the children are more likely to succeed if everyone is
involved in making key decisions.
YOUR CHILDREN’S SAFETY – AND YOURS
In some cases, a parent might be concerned about the safety of their children left
alone in the care of the other parent – or perhaps even about their own safety.
Naturally, if you have any fears of this kind, you must take appropriate action to
protect your children and yourself from harm. In such cases, it may not be
appropriate for your to complete a Parenting Agreement of this kind.
If you do have concerns about domestic abuse, in the first instance you may wish to
contact your solicitor or perhaps one of the support bodies whose details are
included in the Further Advice & Information section on page xx.
“Why do I have to go for contact visits
at the same time every week?
Sometimes I have other things to do with
my mates but it’s no use saying
anything. I don’t know who decided.
Nobody asked me.”
LIVING ARRANGEMENTS
What’s practical and best for your children?
When you and your partner separate, probably the first thing you will want to agree
on is your children’s living arrangements. Many different kinds of arrangement are
possible. In some cases, parents have been able to make arrangements allowing the
children to spend an equal amount of time living with each parent. However, in most
cases, for practical reasons it is usually best that children live with one parent while
the other parent spends time with them on a regular basis. Equally, for practical
reasons, one parent may have to make certain day-to-day decisions about the
children without consulting the other.
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Both you and your former partner love and want to play a full role in your children’s
lives so it can be difficult to agree on living arrangements. The most important thing
to consider here are your children’s needs, and what arrangements will provide them
with stability and security at what can be a very difficult time in their lives.
Most children benefit from maintaining real and lasting involvement with both
parents, so you should plan living arrangements which will allow this to happen.
Regular visits may be best. Alternatively, short or prolonged periods when the
children stay overnight might work better. The time spent with each parent should be
sufficiently often and for long enough to help parent and child to strengthen the bond
beneficial to both of them.
“I wish I could spend more
time with my Dad. I know he’s busy
but once a fortnight for 4 hours
doesn’t give us time to do much.
Every time it’s the same: go to a film;
then to a café; then home. It’s boring.”
Time – quantity and quality
When a family all live together under the same roof, parenting is a simpler matter.
After separation, parents have to be better organised. You and your former partner
need to co-operate not only about allocating the time you will each spend with the
children but also to ensure that good use can be made of that time. The over-used
phrase “quality time” is important.
In circumstances where children are living with one parent, it is essential that the
other parent can spend enough time with them so that this contact is enjoyable and
relaxed for the children and not seen as a chore or a duty. So think about all the
options, including overnight stays, weekends and holidays rather than just falling into
a regular pattern such as every other Sunday.
You and your former partner might be able to agree that the one who doesn’t
normally live with the children can spend time with them in the house where the
other lives with the children. This is an arrangement that could suit younger children,
though naturally there would need to be a high level of trust and understanding
between parents for this to work.
Whatever arrangements you come to, remember that your children need to feel that
both of their parents are actively involved in their lives. You should each agree to
encourage your children to enjoy the time they spend with the other parent and
promote the strengthening of the bonds between them. Be sure to find out from your
children what they really want.
Be respectful
Feelings between you and your partner may be running high before, during or after
your separation. Do try to recognise the effect that separation has for your children
and put them first. Some children are left with a fear that somehow they may be to
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blame. Many wish, no matter how unrealistic it may be, that you will get back
together again. However worried and angry you may be with each other, the last
thing your children need is for you to direct anger at your partner or make abusive or
critical remarks about them. The best way to show your love for your children is to
demonstrate to them that whatever your differences and difficulties, each of you is
committed to working out together what is best for them.
Be flexible
However difficult your relationship is with your former partner, do try to be
reasonable and put your children’s needs first. You may have to try several different
arrangements before settling on a routine which works best for everyone. Flexibility
is essential as there will be times when arrangements have to be changed. You both
need to work out how to deal with these situations. And don’t forget how important it
is to include your children in decisions which affect them.
Keep your children informed
So, if you have to cancel or postpone a visit, make sure you explain the reasons to
your children and try to rearrange another time. You should do everything you can to
avoid your children feeling that they’ve been let down. It is equally likely that, on
occasion, your children might need to postpone their time with you because of some
school activity, a party or some other commitment. You need to be understanding
when these situations arise.
Additional ways of staying in touch
As well as spending regular time with your children, you can keep in touch with them
in other ways. You could phone them on a certain day, email them, or write them
letters. This may be particularly important if you do not live near them or if you spend
time working away from home. Discuss these things with your former partner and try
to reach agreement about when and how often this kind of contact takes place to
ensure that it doesn’t cause any difficulties between you later on.
Some things to consider
-

Where will your children normally live?

-

How much time will they spend with each of you?

-

How can they best keep in regular touch with both of you?

-

Will they be able to stay overnight?

-

Where will the children’s toys, games and other things be kept?

-

Who else (e.g. grandparents) might they spend regular time with?
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-

How will you agree on the suitability of people to act as babysitters or
childminders for your children?

-

Have you asked your children what they want?

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
your children’s living arrangements.
“I’ve got my own mobile phone now,
so I can go to my room and talk to Dad
whenever I want to. I’ve taught him
how to ‘txt’ though he’s still pretty slow.
I can keep in touch with my Gran as well.”
KEEPING IN TOUCH
Wider family – and friends
Before you and your partner separated, your children will have had regular contact
with a fairly wide range of other adults and children. There will have been family
members (grandparents, cousins, aunts and uncles) and non-family members
(school friends, neighbours, parents’ friends and so on).
Reducing the disruption in their lives
Now that your children have experienced their parents’ separation, you will
understand the value of minimising the disruption in their lives in other ways. So
you’ll want to ensure that they keep up contact with these other people who are
important to them and who they’re used to seeing regularly.
It is up to you and your former partner to decide how best to do this. You may feel
upset at the breakdown of your relationship but that is not a reason to exclude your
former partner’s family from your children’s lives.
Ask your children
You might want to discuss with your children who they feel they would like to keep
up contact with. We have included an example of a diagram which they might draw
for themselves – or you could help them. Alternatively, they might want to simply
write a list. Some of these people might see your children every day, for example, a
grandparent who collects them from school. Other people may see them less often,
but it is important to think about your child and who matters to them. You might be
surprised to learn some of the people your children feel are important to them, such
as a teacher or a friend’s parents.
“I never see Granny and Granddad
now. I used to go to their house a lot
but since Dad fell out with Mum he won’t
let them come near me. When Granny
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phoned up, Dad wouldn’t even let her speak to me.”

Mum

Cousins
Grandparents

ME

My Sister

Step-parents
School Friends
My Brother

Dad
Quite possibly it won’t be necessary to draw a diagram or write a list. But it will
undoubtedly help your children feel more settled and secure if you can take steps to
see that they don’t lose contact with wider family and friends at this difficult time in
their lives.
Some things to consider
-

Which family members and friends will your children stay in contact
with?

-

How will they stay in contact and how often?

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
which other people your children will stay in contact with.
“Both my parents want to go to
Parents’ Evening but they refuse to
go together. My mate’s parents are
divorced but they go to these things
together. Why can’t mine?”
SCHOOL
In addition to their education, school has a huge influence on children’s emotional
and social development. So it’s natural that, following separation, both parents will
want to be kept informed about, and involved in, their children’s schooling.
Even though you’re no longer partners, you are still parents
However, when parents separate, this can often prove difficult for the parent with
whom the children are not living. Perhaps this is because these parents don’t know
how to engage with the school following the separation or perhaps they are even
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discouraged from doing so by the other parent. Not only is this unfair on the parent
who is excluded but it can have adverse effects on the children too.
We know that children’s education and their general development can suffer if they
are upset over their parents’ break-up. But there is clear evidence that if parents
remain courteous to one another and united in their approach to their children’s
welfare, including education, adverse effects on children can be greatly reduced.
Keep the school informed
The more information available to the school, the easier it will be for them to
accommodate your family’s new circumstances. So as soon as possible after you
and your partner break-up, you should let the school know. If you can agree to do
this jointly, all the better.
Tell the school if the children’s address will change. Let them know about the
children’s living arrangements and be sure to tell them the contact details for both
parents so that they can keep each of you informed about the children’s progress.
The school may also need to know what arrangements have been made to collect a
child from school. You may have decide to vary these arrangements from time to
time, for example, if the children are staying overnight with their other parent.
You should find that your children’s school is understanding and helpful. After all,
they too want what’s best for your children and you will be helping them to help you.
Some things to consider
-

How will you let the school (or nursery) know about your separation?

-

Does the school know about the children’s living arrangements?

-

Who should the school get in touch with in the event of an emergency?

-

Does the school know to keep you both informed about your children’s
progress?

-

What about parents’ evenings and other school functions – who will
attend and will you attend together?

-

How will you and your former partner make decisions about which
school the children will attend; how will you help them make decisions
about their choice of subjects and future careers?

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
your children’s schooling.
“I had a great summer this year.
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I had 3 weeks with my Dad and the
rest with my Mum. Dad and
his new girlfriend took me to Spain
and Mum took me away for a week
with my Gran.”
HOLIDAYS AND OTHER “SPECIAL” DAYS
School holidays present both challenges and opportunities for separated parents. On
the one hand, you will need to speak to one another to make arrangements about
who will look after the children when they’re not at school. On the other hand, the
holidays are an ideal opportunity for each parent to spend time with their children in
a relaxed way outwith the usual routines.
Challenges…
Even when you and your former partner were together, you will have had to juggle
your time a bit to accommodate school holidays. This is especially true when both
partners work full-time. But now that you have separated, it’s even more important
that you work out when each of you will have responsibility for the children during the
holidays. Try to be flexible and take account of each other’s needs – and, of course,
the needs and wishes of your children.
…and opportunities
If you and your former partner are taking holidays at different times it creates
opportunities for each of you to have extended periods where you can strengthen the
bonds you have with your children. This can also mean the children spending more
time with other members of the wider family, such as grandparents.
You might want to discuss with your partner how they feel about you taking the
children away on holiday with you. While this should be an enjoyable and positive
experience for you and your children, you should recognise that your partner may
have sensitivities about it – especially if you are considering taking the children
abroad. So it’s best that you talk to your partner about your plans well in advance
and seek to come to an arrangement which both of you are happy with.
“Every Christmas it’s the same. First my
Dad insists that I have a huge turkey
lunch at his house, then a few hours
later my Mum makes me eat the
same thing at home for my dinner.
I don’t even like turkey!”
Other “special” days
Apart from holidays, there are other specific days such as a child’s birthday, New
Year, Christmas or other religious festival, which you will want to think about. For
example, where and how will your child’s birthday be celebrated and who will be
invited? You may find that it’s better to discuss these things with your former partner
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now, rather than waiting until the day arrives only to find that you both have very
different expectations about what is going to happen. And don’t forget to ask your
children for their views.
Discussing possible gifts with your former partner is also a good idea as it can help
ensure that the children don’t end up receiving presents they don’t need or perhaps
already have. (This approach might also help ensure that children can’t play one
parent off against the other in order to get what they want!)
Some things to consider
-

When the school holidays come along, how will you share
responsibility for caring for your children?

-

What will happen when schools are closed for single days such as
inservice days?

-

Can either of you take the children away on holiday? Abroad?

-

What arrangements will you make for birthdays and other “special”
days?

-

Have you asked your children for their views?

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
your children’s holidays.
“I had a great day out with
my Dad but there was a bit
of a panic when I had an asthma
attack – Dad had forgotten to
bring my inhaler.”
HEALTH
Decisions about a child’s health are a matter for both parents. You will want to agree
with your former partner about arrangements for routine procedures, such as dental
check-ups. You will also want to think about how to deal with any continuing health
problems a child may have and perhaps even what to do in the event of a medical
emergency.
If your children are living with you, for practical reasons it is likely that you will be the
one who ensures that regular medical and dental appointments are kept. If one of
your children has a chronic health problem, such as asthma, you and your former
partner will want to ensure that you each know the details of any necessary
medication or treatment.
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Sharing information is key
Each parent should keep the other up-to-date about all matters relating to the
children’s health. This doesn’t just mean in the case of medical emergencies but also
in relation to general health issues and illnesses such as colds or recurring
headaches.
By coming to an agreement over health matters, not only will this help both of you to
exercise appropriate care but it will also reassure your children that their parents are
both fully committed to their well-being.
Some things to consider
-

Who will be responsible for ensuring that the children keep routine
medical and dental appointments?

-

Have you informed your children’s GP practice about:




your separation?
your children’s living arrangements?
The fact that you will both continue to be involved in the
children’s lives?

-

Do you both know the details of any medication your child takes?

-

Who will give parental consent to medical treatment when consent is
required by a GP or hospital?

-

Remember that, depending on their age, your children’s views may
also have to be taken into account.

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
your children’s health.
MONEY MATTERS
You may already have made arrangements for the financial support of your children.
In order to arrive at a sensible and workable arrangement, you and your former
partner will need to carefully consider your children’s current and future needs, as
well as how much money can be afforded to meet these needs.
Consider one another’s situation
It’s a fact that money can be the most common source of disputes between
separating parents. This may be understandable but it needn’t be inevitable. When
considering financial provision for your children, each parent should try to
understand the position of the other. Children are expensive and the parent who has
in the past dealt with the costs out of the household budget, such as buying new
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shoes or paying for hobbies, may feel that the other parent does not have a realistic
view of the true cost of raising children.
Think of the children
On the other hand, parents without the day-to-day care of children will often
complain that the additional financial burdens they have to cope with (e.g. having to
pay for new accommodation) are not always appreciated by their former partners.
So, listen to each other and try to understand the other’s position but always bear in
mind that you are aiming to come to an arrangement which will be best for your
children.
As parents you both have a financial responsibility towards your children, so it’s
important that you each honour whatever financial arrangements have been put in
place. This is essential for the future welfare of your children.
Some things to consider
-

Have you considered the likely cost of bringing up your children?

-

How will children’s clothes and shoes be paid for?

-

How will bigger items be paid for, such as a computer or sports
equipment?

-

How will you take account of your children’s changing needs as they
get older?

At page xx of the Parenting Agreement for Scotland – Plan document, you will see a
series of similar questions you and your partner may want to think about in relation to
your children’s financial support.
“I can’t stand Dad’s new girlfriend”
MAKING CHANGES
Remember that the arrangements you make for your children now are not fixed for
good. As children grow, their lives, their interests and activities and their needs
develop and change. So it’s important that you and your former partner take a
flexible approach to making arrangements for your children.
New partners
And remember, it’s not just your children whose lives will change over the next few
years. As you and your former partner move on, there will be new developments in
your lives which might also have an effect on your children. For example, what will
happen if one of you meets a new partner?
This is something which can be difficult for children to come to terms with and it can
be difficult for former partners too. You should think carefully and sensitively about
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how you introduce the new situation. Don’t expect children to just “adapt” or to see
your new partner as a substitute for their other parent.
“I like Dad’s new girlfriend. She’s
good fun. When I told Mum she went
ballistic! I just keep quiet about it now.”
Whether or not you choose to write down what you have agreed in the Parenting
Agreement – Plan document, you should aim to regularly review the decisions you
have jointly made to see if they are still appropriate and think about whether you
need to make any changes.
If you feel you need further advice or information about your situation, a list of
useful contacts are attached at page xx of this document.
Some things to consider
-

Will you arrange to regularly review the arrangements you have agreed
on?

-

What kind of changes in circumstances do you each consider will
require you to look again at the arrangements you have made for your
children?

-

As your children get older and their needs change, how will you involve
them in discussion about making changes to arrangements for their
care?

FURTHER ADVICE AND INFORMATION
Below are a list of organisations which offer advice and information for parents. As
well as producing leaflets and other written materials, some of these bodies have a
telephone helpline which you can call and others have a website which you can
browse.
In addition, there are a great many books available on families, children and
parenting. Some of these are aimed at parents and others are for children
themselves. You can ask the organisations listed below to recommend books, or
otherwise you can ask about them in your local library or bookshop.
For legal advice you will have to consult a solicitor but in the first instance you may
wish to contact your local Citizen’s Advice Bureau for general guidance about your
situation. If you do wish to find a solicitor, the Law Society of Scotland can direct you
to solicitors in your area who specialise in family law.
[A LIST OF HELPFUL ADDRESSES AND WEBSITES TO BE INSERTED HERE]
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ANNEX: YOU, YOUR CHILDREN and THE LAW
This section of the Parenting Agreement – Guide is not intended to be a
comprehensive explanation of family law in Scotland. It merely touches on some of
the more common aspects of the law as it relates to parents and children.
Firstly, it is important to remember that the Parenting Agreement itself is not a legal
contract and is not intended to be enforced by the courts. By completing and signing
the Parenting Agreement – Plan you are not making a legally binding commitment
and this is not what is intended. The Parenting Agreement is for use by separated
parents in a voluntary way for the benefit of their children and themselves.
CHILDREN IN LAW – THE UNDERLYING PRINCIPLES
The principal law relating to children is contained in:
-

The “Common Law”
The Family Law (Scotland) Act 1985
The Children (Scotland) Act 1995
The Family Law (Scotland) Act 2005.

“Common law” is the law which has gradually built up as a result of decisions taken
by the courts over time. The Acts of Parliament (or “statutes”) set out the basic
principles which must be observed by anybody taking decisions which affect
children. These principles should guide parents who make these decisions for
themselves.
The principles are:
i)
ii)

In any decision about a child, the paramount consideration is what will be in
the best interests of the child.
Both parents enjoy and have clear, equal responsibilities and rights in respect
of their children. These continue beyond the child's 16th birthday. Both
parents, whether separated or together, should exercise these parental
responsibilities constantly and consistently.

iii)

A court order should not be made unless it would be better in all the
circumstances of a case to make one.

iv)

In any decision about children, their views and wishes must be taken into
account. The extent to which these wishes will guide the decision will vary
according to their age and maturity.

v)

Unless the contrary can be proved, it is in children's best interests that they
maintain significant relationships with both parents, whether they are living
together or apart.

It is better for separated parents to agree on arrangements for their children in
keeping with these principles. This avoids hostile and potentially expensive court
actions. Disputes in court seldom provide satisfactory solutions and may reinforce
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bitterness between the two parents. They are upsetting for them, their extended
families and, particularly, for the children themselves. It is unrealistic to expect any
judge - a stranger to the children - to reach a better decision than one decided by the
two persons closest to them.
Some cases will, however, still be decided in court.
PARENTS WHO ARE MARRIED TO EACH OTHER
DIVORCE BY CONSENT
People may end their marriage by divorce. Application must be made to a court. It is
now possible for parents who both wish a divorce to obtain that at any time after
having lived apart for 1 year. Either may apply to a court, normally the local Sheriff
Court. There is now no need to make out a "matrimonial offence" such as adultery or
cruelty. All that needs to be established is that the couple have not lived together for
1 year and that each agrees to the granting of the order.
People seeking divorce (the two “parties”) might make their own application to court,
and many do so where there are no children of the marriage or where any children
are over 16 years of age. Clerks in the local Sheriff Court will give advice how they
could go about that. In practice, where there are children under 16, parents would
probably need the help of a solicitor because of the need to satisfy the court on
future arrangements for the children. Legal aid and free advice may be available
depending on an applicant's means.
Where there are children of the marriage under 16 years of age, the papers
presented to the court must include their details and proposed arrangements for their
future care. These should include details of whom the children will live with in the
future. The papers must include “affidavits” from two people. (An affidavit is simply a
signed, written statement giving evidence to the court). The affidavits should set out
the proposed future arrangements and they should be able to satisfy the court that
the children's interests have been safeguarded. Courts are not allowed to grant a
divorce unless they are satisfied about this.
Courts now expect that those affidavits will include information not only on the child's
residence but also what future contact the children will have with both parents.
Affidavits should show how significant relationships with both parents will be
maintained.
Courts would be likely to recognise and value highly any affidavit that indicated
parents had reached their own agreement. Where a court is satisfied the children's
interests are safeguarded and that parents are in agreement, they will simply grant
decree of divorce without having to specify with whom the children will live or contact
arrangements.
DIVORCE WITHOUT CONSENT
Previously, someone who wanted a divorce had to wait 5 years after they had
separated, unless the other party consented. That waiting period has now been cut
draft parenting agreement
– guide5


853

to 2 years. Even if a party did not want to divorce but was agreed on future
arrangements for the children, the same provisions set out above would apply.
If divorcing parents can’t agree about arrangements for their children, one or other of
them may apply to the court. There may be disputes about whom a child should
mainly live with, or about the amount of time the child should spend with each
parent. Such issues can be raised in the divorce proceedings. If they are raised,
courts will normally appoint an early ‘Child Welfare Hearing’ where the points at
issue can be discussed.
In practice Child Welfare Hearings tend to be quite informal occasions. They are held
in private. Though their legal representatives will be present, parties are required to
appear personally and participate in the decision making process. Sheriffs will
normally try to persuade the two parties to compromise and reach agreement.
Sheriffs may appoint an independent person to make inquiries and report to the court
to assist early decisions. Again, the views of the children involved would be taken
into account.
If parties are unable to reach agreement, disputes may have to be decided after
often lengthy and expensive “proof hearings” where the parties give spoken
evidence and are subject to cross examination. Many such hearings deal with
financial rather than child issues.
Where there is a dispute which affects the interests of a child, the child must be
given the opportunity to express his or her views and account will be taken of these
views in the light of the child’s age and maturity. 1Whether they do so or not courts
will still, except for infants, take children's views and wishes into account in taking
decisions.
APPLICATIONS TO COURT OTHER THAN DIVORCE PROCCEDINGS
Any married parent may make application to the court for orders relating to their child
at any time during the marriage with or without seeking divorce. Indeed they may
continue to do even after divorce has been granted.
Court decisions on children recognise the possible need for change. Where a parent
applies to vary previous decisions, courts normally require that the parent should
demonstrate that the change in circumstances was important (or “material”). The
person seeking change would have to satisfy the court that the best interests of the
child would be served by altering what had previously been decided. Although
‘Parental Agreements’ may be new to the courts, they would almost certainly
approach them in the same way. Any change would have to be in the best interests
of the child.
PARENTS WHO ARE NOT MARRIED TO EACH OTHER
WHERE BOTH PARENTS HAVE SIGNED THE CHILD'S BIRTH CERTIFICATE
1

While there is a legal presumption that children aged 12 and over are old enough to give their views,
children below this age should also be allowed to express their views as well. Depending on the age
and maturity of the child, the court will decide on what weight to give those views.
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The Family Law (Scotland) Act 2005 changed the laws on parental responsibilities
and rights. Now, where unmarried parents both sign a child's birth certificate with the
consent of the mother, each automatically enjoys the same responsibilities and rights
in respect of the child as if they were married to each other. Nevertheless, the
value of parents agreeing matters themselves without going to court cannot be
overemphasised.
WHERE ONLY THE MOTHER HAS SIGNED THE BIRTH CERTIFICATE, OR THE
FATHER'S SIGNATURE PRECEDED THE FAMILY LAW (SCOTLAND) ACT 2005
Here, the mother has sole responsibilities and rights in respect of the child. However,
for an unmarried father who has not signed the child's birth certificate (or who did so
prior to the 2005 Act) there are still two other ways to get parental responsibilities
and rights:
i)

Section 4 of the Children (Scotland) Act 1995 allows him, provided the child's
mother consents, to enjoy the same responsibilities and rights that a married
father has. Both parents would simply have to sign a ‘Parental
Responsibilities and Rights Agreement’ form and have it registered in the
Books of Council and Session.

ii)

Section 11 of the same Act allows an unmarried father to apply to court for an
order giving him these responsibilities and rights. Such an application can be
made without the mother's consent.

In practice, the mother normally admits that the applicant is the child's birth father.
Where she does not, the court will grant the order in most instances, taking into
account a presumption that it is best for a child to grow up with knowledge of, and
involvement with, both parents. If the two parents can’t agree about the father’s
rights over his children then courts may have to make a decision based on the
welfare of the child principle.
CONTACT ORDERS
Where courts are required to and do make decisions, parents must stick by them.
These decisions are enforceable. If a parent fails to obey the terms of a Court Order
he or she could be held to be in contempt of court and liable for punishment for that
contempt.
OTHER PEOPLE APPLYING FOR PARENTAL RESPONSIBILITIES AND RIGHTS
The right to apply for an order giving responsibilities and rights in respect of a child is
not restricted to unmarried fathers. Any person who thinks that their being granted
such rights would be in the best interests of a child, may make an application to
court. It would therefore be open to a court to grant such rights to a grandparent,
step-parent or some other relative. In practice such applications are rare.
Many grandparents and other relatives who may be concerned as to their lack of
involvement in a child's life would not be in a position, or not wish to apply for full
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responsibilities and rights. Such orders as have been granted tend to be in cases
where the child's parents are unable to care appropriately for the child.
CHILDREN AT RISK
Despite the emphasis on parents reaching decisions for themselves, and the
expectation that both parents share equal responsibilities and rights, situations can
arise where a responsible parent may require taking steps to protect a child. For
example, the current living arrangements for the child might constitute a dangerous
or undesirable situation. Similarly a parent may consider that contact with the other
parent might place the child at risk.
There may be concerns about domestic violence, a parent's involvement with alcohol
or drugs, or of him or her associating with unsuitable people. There may have been
previous ill-treatment of the child or of the other parent. Alternative accommodation
which is suggested for the child may be wholly unsuitable for any number of reasons.
A court would require considering such allegations carefully and, if necessary, taking
a decision designed to protect the child, such as by “interdicting” or forbidding a
parent contact. In doing so the court will require to recognise that their paramount
consideration is that of the best interests of the child.
CHILDREN AND THE CHILDREN'S HEARINGS SYSTEM
Where any person has reason to believe that a child may be in need of compulsory
measures of supervision, they may refer that case to the Reporter to the Children's
Panel. It is not unknown for a parent or other relative who is concerned about a child
to do so. The child may then be referred to a Children's Hearing and become the
subject of a supervision requirement.
In such a situation the responsibility for making any decision where
there are issues about where and with whom a child shall live, and what contact he
or she will have with either or both parents, will rest with the Hearing. Any person
with parental responsibilities and rights is bound by its terms but may appeal to the
Sheriff to have the order reconsidered.
Detailed information on the Children's Hearings System is available from the local
Reporter to the Children's Panel or from the Scottish Children's Reporter
Administration at Ochil House, Sprinkerse Business Park, Stirling FK7 7XE.
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INTRODUCTION
This ‘Plan’ is the second of the two documents which make up the Parenting
Agreement for Scotland . The Plan is for you and your children’s other parent to
complete together. There should be two copies, one for each of you. It is intended to
be a record of the arrangements you have agreed on with regard to the future care of
your children.
The Plan is complemented by a ‘Guide’. The Guide aims to help you consider some
of the key issues which are important for parents who have separated. You may find
it helpful to refer to the Guide as you are completing the Plan but it’s up to you how
you use the Parenting Agreement for Scotland.
At the end of this document there is a space for you and your former partner to sign,
indicating your joint commitment to the arrangements you have agreed on. As well
as each of you keeping a copy of the Plan, you may wish to give a copy to other
people who will be involved in your children’s lives, such as grandparents - but
again, that’s up to you.
PUTTING YOUR CHILDREN FIRST
It is important to bear in mind how vulnerable and insecure children can feel when
their parents separate. That’s why you must put aside your differences with one
another and make arrangements which will bring stability and continuity into their
lives at a time of doubt and change.
Some things that all separating parents should take account of:
-

Children find change unsettling and thrive on stability and a regular
routine.

-

When change is unavoidable, children need to have the new
arrangements explained to them, so they understand what is
happening and why.

-

Children should be involved in decisions made about their future - so
don’t forget to ask them what they feel.

-

However, while children’s views should be listened to, children should
never be asked to take responsibility for decisions which will have a
major impact on their – or either of your – lives.

-

A particularly difficult and sensitive area for children and former
partners arises if a new partner is introduced into either home. This
requires great sensitivity by all concerned.
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EFFECTIVE COMMUNICATION
The purpose of the Parenting Agreement for Scotland is to encourage parents who
have separated to come together and talk about future arrangement for their
children. No one would suggest that this is easy. Your feelings towards each other
may be far from positive but if you can agree on sensible, workable arrangements for
your children now, it could help prevent disagreements arising in future and make
things easier for your children.
Always remember that you are making plans for your children and that it’s their
welfare and happiness which is at stake. Below are some general guidelines about
how separated parents should talk to one another and their children.
Talking to your children
-

Explain the fact of your separation so that they understand the
changes that are taking place.

-

Reassure them that your separation does not alter the fact that
you both love them and will continue to be their parents.

-

Don’t criticise or blame the other parent.

-

Keep your promises. Your children need to be able to trust and
rely on you. This is very important right now.

-

Reassure them that they are not to blame for your separation.

Talking to each other
-

Try to avoid arguing or criticising each other in front of your
children. Even when you can’t agree, respect one another’s views.

-

As much as possible, show a united front to your children and
assure them that you both want what’s best for them.

-

Be reasonable. Don’t make demands that can’t possibly be met.

-

Always look to reach a compromise.

-

Communicate directly with your former partner – don’t send
messages through your children.

-

Once you have come to an agreement with your former partner,
stick to it.

-

Recognise that circumstances will change over time and be
flexible.
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YOU AND YOUR CHILDREN
The following sections in the Plan focus on some specific areas of your children’s
lives which, as parents, you will need to consider. Before you move onto this, in the
space below you can fill-in your names and those of your children.
Parents’ Names
-------------------------

-------------------------

Children
Name
-------------------------------------------------------------------------------------------------------------------------

Date of Birth
-----------------------------------------------------------------------

If you feel that there are any other people with a close involvement in caring for your
children whose names you would also like to record in the Plan (e.g. grandparents or
step-parents) you can include their details below.
Others
Name
-------------------------------------------------------------------------

Relationship to Children
-------------------------------------------------------------------------

LIVING ARRANGEMENTS
Page xx of the Guide discusses some of the issues to be considered when agreeing
living arrangements for your children. You may wish to read this before completing
the following section.
Where will your children live and for what periods? [This may include more than
one address]

How much time will they spend with each of you in a way which is realistic,
practical and in the children’s best interests?
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How might you best spend this time with your children?

If a visit needs to be postponed by an adult, how and by whom will this be
explained to the children?

If your child needs to postpone or rearrange a planned visit, how will this be
managed?

Will the children be able to stay overnight at each of your homes?

How else will the children keep in contact e.g. email, phone calls, post?

Are there any firm rules that you want to agree on for your children?
(Depending on their ages, these might include bedtimes, staying out late or
smoking, for example).

Which other people do you feel are suitable to look after your children? (This
might include grandparents, other relatives, neighbours)

If either of you have a new partner, how will you introduce them to your
children?
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How might you deal with any reluctance by either your former partner or
particularly your children, to be involved with a new partner?

KEEPING IN TOUCH
Page xx of the Guide discusses some of the issues to be considered concerning
other people your children will keep in touch with. You may wish to read this before
completing the following section.
Which family members and friends who are important to your children will they
stay in contact with?

[For younger children, you may even want to ask them to fill-in the diagram below]

ME

How will you arrange for your children to stay in contact with these people?

How often will contact take place?

Other than visits, can your children be encouraged to stay in touch with these
other people by other means, such as by email, letter or phone?
draft parenting agreement
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SCHOOL
Page xx of the Guide discusses some of the issues to be considered concerning
your children’s schooling. You may wish to read this before completing the following
section.
How will the school be informed about your family’s change of circumstances
- will you meet with the school’s guidance staff, for example?

How will you ensure that each parent receives school reports and other details
of the children’s progress?

How will you ensure that each parent receives information about school
events?

Will both of you attend school functions such as parents’ evenings and sports
days? Will you attend these functions together or separately?

How will you and your former partner make decisions about which school the
children will attend; how will you help them make decisions about their choice
of subjects and future career options?

If one of your children is ill or if there is any kind of emergency, who should
the school contact?

draft parenting agreement
– guide5


863

If one of your children has problems at school, who should the school
contact?

Have you informed the school about who will be picking up the children on
particular days?

Who should be consulted on, and give consent to, school trips? How will
these be paid for?

HOLIDAYS AND OTHER “SPECIAL” DAYS
Page xx of the Guide discusses some of the issues to be considered around your
children’s holidays. You may wish to read this before completing the following
section.
When school holidays come along, how will you share responsibility for caring
for your children?

During the holidays, will the children be spending time with other people, such
as grandparents or other relatives?

Can either of you take the children away on holiday? Abroad?

How will holidays be paid for?
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What arrangements will you make for other days when schools are closed,
such as inservice days?

What arrangements will you make for birthdays and other “special” days?

Have you discussed these arrangements with your children to see what their
views are?

HEALTH
Page xx of the Guide discusses some of the issues to be considered relating to your
children’s health care. You may wish to read this before completing the following
section.
How will your children’s GP be informed about the family’s change of
circumstances, including where the children are now living as well as contact
details of both parents?

Who will be responsible for ensuring that your children keep routine medical
and dental appointments?

If one of your children has a chronic or long-term illness, what arrangements
have you made to ensure they can get the help they need at all times, no
matter who they are living with?

If one of you is ill and unable to look after the children, what arrangements will
you make to deal with this?
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In the event of an emergency, who can you call on to help with childcare?

Who will give parental consent to medical treatment when consent is required
by a GP or hospital?

MONEY MATTERS
Page xx of the Guide discusses some of the issues to be considered concerning
financial support for your children. You may wish to read this before completing the
following section.
Have you discussed the cost of financially supporting your children?

Are there regular payments already being made by either of you?

How will things like children’s clothes and shoes be paid for?

How will bigger things such as a computer or bicycle be paid for?

Have you considered making long-term provision for your children’s future
needs, such as the cost of further education?
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Will you consider discussing together what might be appropriate “big”
presents at Christmas and on birthdays?

OTHER ARRANGEMENTS
There are any number of other situations relating to your children’s care which you
will need to consider. The previous sections have dealt with some of the major ones.
If there are any other arrangements which you wish to include in this Plan, you may
wish to record these in the space below.

MAKING CHANGES
Page xx of the Guide asks you to consider reviewing and updating the arrangements
you have made about your children’s care. You may wish to read this before
completing the following section.
Will you arrange to regularly reassess the arrangements you have agreed on?
If so, at what intervals would you think reassessment would be appropriate?
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Alternatively, do you prefer to update arrangements as and when new
circumstances present themselves?

As your children get older and their needs change, how will you involve them
in discussions about arrangements you are making for them?

JOINT AGREEMENT
Now that you have made these important decisions about the future care and
welfare of your children, you may each wish to sign in the space below to
confirm your joint commitment to what you have agreed.
“As parents of the children named on page xx of this Plan, we jointly accept
responsibility for the future welfare, stability, development and happiness of our
children. We have discussed and agreed the arrangements laid out in pages xx to xx
of the Plan and commit ourselves to these arrangements. We have also discussed
these arrangements with our children.
“We will jointly re-visit these arrangements in future, as necessary. In this way we will
take account of changing circumstances and ensure that our children’s best interests
continue to be served.”
Name ______________________
Name
______________________
Signature ---------------Signature ---------------Date _______________________
Date
_______________________
If you feel that they are old enough, you may want to give your children the
opportunity to sign the Plan as well. This would allow them to show that they
understand and are agreeable to the arrangements which have been made on
their behalf.
“I have read the Parenting Agreement reached by my parents. They have discussed
these arrangements with me and taken my views into account.”
Name _____________________
Signature ---------------Date _______________________
_______________________
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Name ______________________
Signature ---------------Date

Please remember that the Parenting Agreement for Scotland is not a legal contract. The completed ‘Plan’

reflects the arrangements which you have agreed to set in place for the future care and well-being of your
children. By signing above, you are simply confirming what you have jointly agreed and there is no legal
commitment made in doing so. As with all parts of this document, you don’t have to complete this section if
you don’t want to.
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CHARTER FOR GRANDCHILDREN

Families are important to children.
Families come in all shapes and sizes. Grandparents, aunts, uncles and cousins can
all play an important role in raising children. While parents are responsible for caring
for their children and making sure their needs are met, the wider family can play a
vital supporting role.
Family life is usually happy but sometimes there can be difficulties. These can range
from divorce and separation to ill health or death. During these times, the children in
the family may need extra support. They may want someone to talk to, or simply a
safe place where they can have fun. Grandparents can and do play a vital role in
helping children to maintain some stability in their lives.
Sometimes, children or young people may lose contact with their grandparents. This
can be for a variety of reasons. There may have been a family quarrel, a house
move, or a change in who is caring for the children. Sometimes death, rather than
divorce or separation breaks up a family unit. It takes time for everyone to adjust to
the loss of a loved one, and people grieve in different ways. Many young people
experience the loss of a grandparent who dies. A child can be helped to understand
why that happens and they will come to accept the situation. If the child loses a
grandparent because their parents have separated, the child may not understand
why he or she cannot see that grandparent any more.
Whether the problem in your family is divorce, separation or death, it is important to
look beyond your own feelings to help the children stay in touch with their family as
well as to adjust to a new situation.
GRANDCHILDREN CAN EXPECT:
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x

To know their family (except in very exceptional circumstances).

x

To know that their grandparents still love them, even if they are not able to
see them at the present time.

x

To be treated fairly and not used as weapons if the adults in their life are
fighting.

x

To know their family’s history.

x

To be consulted about and informed of decisions being made about them.

x

Social workers, when making assessments about their lives, to take into
account the role grandparents can play.

x

The Courts, when making decisions, to take into account the role
grandparents can play in their lives.

x

Lawyers to encourage early mediation or counselling when adults seek advice
on matters affecting them.

Being part of a family can be fun. It can also be hard work and sometimes there are
arguments. All families can face problems.
Here are a few suggestions for those difficult times:
FOR PARENTS
Bringing up a family can be very rewarding. But children can be hard work!
Grandparents and other family members might be able to give you advice and
support if you ask for it. They might be able to baby-sit or collect the children from
school.
Relatives may feel they are helping you by offering advice, but sometimes it can feel
like criticism. Try to accept it gracefully. It is up to you whether or not you follow it.
If you split up from your partner, you should consider how your children will keep in
contact with both sides of their family, including grandparents and other family
members. Children almost always benefit from contact with their wider family. Try not
to let your difficulties with other adults interfere with your children’s relationships.
If there has been a breakdown in contact, or your children cannot see their
grandparents at the moment for whatever reason, try to let them keep in regular
contact, by phone call, e mail or letter, so they can share in and be proud of your
children’s achievements. They can help your child feel important and special.
If you have a new partner in your life, consider your children’s feelings. They may not
feel ready to share you with someone new. Other family members may also find it
difficult to adapt to the new situation. Take it slowly.
FOR GRANDPARENTS
Remember that bringing up children can be hard work. Consider offering a listening
ear, or offering to look after the children for a few hours if you are able.
No one likes criticism. When you have some advice to give, try to make sure you
offer it gently and with kindness but remember, just because you give advice does
not mean it will be followed!
If your grandchildren’s parents are having problems or split up, try not to take sides
and become involved in arguments. Young people need stability in their lives, and
you might be able to provide a loving and familiar environment for your grandchildren
at a difficult time for everyone.
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Sometimes you may offer to help and be rejected. Try not to take it personally or let
resentment build up. Keep in contact and be there to listen when you are needed.
If you have not seen your grandchildren for a while, consider keeping in contact
through letters, e mail or by phone. Try to be understanding, not confrontational with
their parents, and slowly build up trust again.
It is likely that your grandchildren’s parents will begin new relationships with new
partners and this can be difficult for everyone. Try to be polite and welcoming.
FOR EVERYONE
It is important that parents, grandparents and other family members, speak to, and
treat each other, with respect. You may not get on, but you can still be civil, for the
sake of the children.
Try to avoid arguing with or criticising family members in front of the children. It can
be very upsetting for them.
When there are problems in families, it can be difficult to see a solution. Tempers
can run high, and family members may take sides. Everyone involved should be
prepared to put the welfare of the child first and be ready to compromise.
Where to get help
Sometimes it can be difficult to come to an agreement. There are lots of agencies
who can offer help and advice.
Mediation: This is where a trained mediator meets with the family and helps them to
listen to each other and agree a way forward. Sometimes couples who are
separating go to mediation to make arrangements for their children. Other family
members can also attend mediation. Find the details of your nearest family
mediation service in the phone book or contact Family Mediation Scotland for details.
Counselling: There are different types of counselling. Sometimes talking about a
problem can help. Doctors can refer people to counsellors for one to one sessions or
sometimes people can make an appointment without a referral. Couple Counselling
Scotland provides relationship counselling, and some of its local offices offer family
therapy.
Family Group Conferences: The family group conference process is facilitated by
an independent co-ordinator. It involves members of the extended family and other
significant people who can contribute to planning for the future wellbeing, care and
protection of a child. Some local authorities offer family group conferencing, and the
charity Children 1st will also be able to give you more information about it.
Helplines: The numbers of local and national organisations that offer help and
support to families are listed in the phone book. Parentline (run by Children 1st) is
one such organisation. Grandparents Apart Self Help (GASH) also operates a
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helpline. There is also lots of advice available on the internet. If you don’t have a
computer at home, you may be able to use one at your local library.
Citizens Advice Bureaux: Local Citizens Advice Bureaux may be able to offer you
advice. The details of local offices are listed in the phone book.
Parenting Agreements: The Scottish Executive has produced a Parenting
Agreement pack. Parenting Agreements are for parents who are separating or who
have separated, to help them think about and agree key decisions about the future of
their children. For example, parents can consider and agree how they will both play
an active role in their child’s upbringing. Parenting Agreements are not legally
binding, but some people find them helpful at what can be a difficult time. If you or
someone you know would be interested in receiving further information, they can go
to the website www.scotland.gov.uk/familylaw or phone 0131 244 3581.
Legal advice: Some people may decide to seek the advice of a solicitor. Solicitors
who are members of the Family Law Association www.fla-scotland.co.uk deal with
families in all forms of disputes. They will be able to refer people to mediation. They
are aware of the problems that face families. A number are specialists in this field.
Some solicitors are also trained as mediators themselves and can help families
resolve difficult issues, They are members of a group known as CALM
www.lawscot.org.uk
The process of Collaborative Family Law www.collabfamilylaw.org.uk can be used
where agreements are reached by round table discussions with all parties and
solicitors. Details of all these organisations can be found on websites, Yellow Pages
and through Citizens Advice Bureaux. Going to see a solicitor does not mean going
to court but you will be able to access advice about how best to resolve the
difficulties in your family.
Many families find that making agreements outside of the court system, perhaps with
the help of a mediator, works best for them. Every family is different, but one
message remains the same:
Families are important to children.
NB: A list of useful contact addresses will be included here.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 3, No. 20

Session 2

Meeting of the Parliament
Thursday 15 September 2005
Note: (DT) signifies a decision taken at Decision Time.
Family Law (Scotland) Bill – Stage 1: The Deputy Minister for Justice (Hugh
Henry) moved S2M-3233—That the Parliament agrees to the general principles of
the Family Law (Scotland) Bill.
After debate, the motion was agreed to ((DT) by division: For 86, Against 4,
Abstentions 23).
Family Law (Scotland) Bill – Financial Resolution: The Minister for Justice (Cathy
Jamieson) moved S2M-2737—That the Parliament , for the purposes of any Act of
the Scottish Parliament resulting from the Family Law (Scotland) Bill, agrees to any
increase, in consequence of the Act, in expenditure charged on, or payable out of,
the Scottish Consolidated Fund.
The motion was agreed to ((DT) by division: For 94, Against 2, Abstentions 17).
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Scottish Parliament
Thursday 15 September 2005
[THE PRESIDING OFFICER opened the meeting at
09:15]

Family Law (Scotland) Bill:
Stage 1
The Presiding Officer (Mr George Reid): Good
morning. The first item of business is a debate on
motion S2M-3233, in the name of Cathy
Jamieson, on the general principles of the Family
Law (Scotland) Bill.
09:15
The Deputy Minister for Justice (Hugh
Henry): First, I thank all those who were involved
in preparing the stage 1 report on the Family Law
(Scotland) Bill, in particular Pauline McNeill and
the members of the Justice 1 Committee, and also
members of the Finance Committee and the
Subordinate Legislation Committee. I also want to
express my thanks and appreciation to the many
individuals and organisations that provided oral
and written evidence.
The Justice 1 Committee’s report is considered
and balanced. I am grateful to committee
members for their hard work and detailed
consideration of the issues, for the constructive
tone of the report and for their endorsement of the
principles of the bill. Before I go into the detail of
our response to the report, I will set out the context
of the bill.
Family law is the one aspect of our legal system
that touches everyone’s lives. Not one of us here
today is exempt from it. Many occasions are
happy and joyous—the birth of a child and the
marriage of a close friend or relative—but family
law bites hardest when things go wrong, for
example when a couple separates or one party
falls ill or dies. We have consulted extensively on
our proposed reforms, but it is important to hear
people’s views on these important matters and to
reflect on them. An individual’s opinion is often
grounded in their own experiences, which are
sometimes bitter, and there are many other people
who argue from polarised positions. As we have
discovered, the subject is not characterised by
consensus, but I believe that the bill reflects the
issues and interests of the majority and that our
proposals have won general support from a broad
band of responsible opinion.
I am in no doubt that family law needs to be
reformed. We need a legal framework that
supports families in today’s Scotland. In the
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1950s, around 90,000 children a year were born to
married parents, compared with just over 4,000 a
year to unmarried parents. Last year, by contrast,
nearly 29,000 were born to married parents and
more than 25,000 were born to unmarried parents.
Of the 29,000 children born to married parents,
many will subsequently be reared in lone-parent
families or in families where adults other than their
natural parents play a part. Therefore, we need to
ensure that family law protects all those children,
reflects their interests and recognises that they all
deserve our full and equal consideration. We
cannot and will not ignore their rights and needs.
Family law in Scotland needs to reflect the reality
of family composition, not try to determine it. I
stress that we value families whatever shape they
take.
We want to see stability in families. We want all
our children to get the best start in life and we
know that that can best be achieved in a stable,
loving family environment. However, sadly, that is
not always possible. Where a family faces
difficulties, we want it to be supported and,
wherever possible, its difficulties to be resolved at
an early stage. Where family breakdown is
unavoidable, we want the future to be resolved
with the minimum disruption, conflict and acrimony
and with improved outcomes for everyone, but
especially for the children who are caught up in
the dispute. That is why Scottish ministers have
not been afraid to broach the difficult issues—to
reform our divorce laws, to extend parental
responsibilities and rights to include unmarried
fathers, to introduce safeguards for cohabiting
couples and to extend protection for the
vulnerable.
Three core principles have guided our work: first
and foremost, safeguarding the best interests of
children; secondly, promoting and supporting
stable families; and thirdly, updating the law to
reflect the reality of family life in Scotland today.
However, legislative reform on it own is not
enough, which is why we are also working on a
package of non-legislative measures. They include
the development of parental agreements, which
will be a tool to help parents who are separating to
focus on their children and to consider their future
needs; a charter for grandchildren, which
recognises the importance of supporting children
to continue to develop relationships with the
people in their lives whom they care about; and an
information campaign, because we know that
reforming the law will not make any difference if
people do not know about it. We all know that
there are many myths and misunderstandings
about the law that need to be addressed, and we
will tackle that.
The stage 1 report is detailed in its consideration
of the issues. I have responded formally to the
specific issues raised and was able to respond to
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a number of them positively. For example, the
Justice 1 Committee expressed concern that the
law on interdicts is becoming increasingly complex
and that our proposals would add to that
complexity. Domestic abuse or violence is an
insidious problem, and we accept that readily
accessible remedies are needed. We are happy to
take on board the committee’s request that we
simplify the rules for attaching powers of arrest to
interdicts. I will lodge amendments on that matter
at stage 2.
On a related matter, we are aware that Scottish
Women’s Aid is deeply concerned about safe
contact for children and their mothers, and we
share that concern. Domestic abuse is a scourge
on our society. When women and children escape
an abusive situation, their continued safety and
well-being must be ensured. However, we also
share the committee’s concerns about the dangers
that are inherent in introducing presumptions into
this aspect of family law. The welfare of the child is
the paramount consideration. Judges consider the
facts and circumstances of each individual case
before concluding what is in the child’s best
interests. We are considering the issues that were
raised directly with ministers and with the
committee during its evidence taking.
Today’s debate is not about the details, but
about the general principles of the bill, which, in
the main, have received broad support. However, I
will pick out a few of the key issues that were
raised by the committee. We have proposed
reforms to the rules on divorce. I recognise that it
is a difficult and thorny issue, that there are many
conflicting views, and that no reform will please
everyone. The driving force behind our proposals
is the belief that, where it is safe, children are
entitled to the loving involvement of two parents in
their lives, irrespective of how the parents feel
about each other.
We do not propose to encourage or advocate
divorce. As I have said, the best outcome would
be for couples to confront and overcome their
relationship difficulties, but the state cannot force
people to remain married. A certain and increasing
proportion of marriages will end in divorce. We
want to reduce acrimony in divorce, especially
where children are concerned, and enable couples
who are determined to end their marriage to do so
without unnecessary conflict and recrimination.
Forcing people to stay married when a
relationship has clearly broken down adds nothing.
I understand that people who accept the principles
of divorce will have differences of view about the
appropriate periods and that others will argue
about the periods but will be opposed to divorce
altogether. However, although I accept that we
should do nothing that encourages the break-up of
a relationship that might otherwise survive, we
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need to reflect on the increasing break-up of
marriages. Our proposals accept the reality of life
in Scotland today. I note that the committee has
not yet reached a consensus view, and I look
forward to further debate on this important issue at
stage 2.
I accept that providing effective support for
families is a key component, and I welcome the
committee’s recognition that the Executive has
introduced measures to build capacity in the
services that support family relationships.
Centrally, we support the national organisations,
and we have set them a challenging task—to raise
their game, to provide services in a more
integrated and coherent way, to maximise their
efficiency and to strengthen the local network of
services. However, there is only so much that
central Government can do. We all know that the
services that work best are those that are
developed in response to local needs.
Local authorities have no less a role to play in
developing and supporting services for families
that face relationship difficulties than they do in
any of the other services for families and children
who are at risk. After all, such services are
indirectly a service for children. The Convention of
Scottish Local Authorities has argued consistently
against ring fencing, because it believes that local
authorities are best placed to make local decisions
about the use of funding, but I know from many
letters that I have received that there are concerns
that in many areas insufficient support is provided
for those services. I will discuss that with COSLA,
but the Scottish Executive cannot be a substitute
for local decision makers making local funding
decisions on services for which they are currently
responsible.
I am particularly glad to note that the committee
welcomes
the
extension
of
parental
responsibilities and rights to unmarried fathers and
that it shares our view that legislation should
encourage and promote fathers’ participation in
their families.
Before I finish, I want to say a few words about
our proposals to introduce a package of legal
safeguards for cohabiting couples. That is perhaps
the most complex and controversial aspect of the
bill and it is important that I set out what we are
trying to achieve. I want to remind members of
why we need the legislation. We need to introduce
greater certainty, fairness and clarity to the law,
and to protect the legally vulnerable when a
relationship ends. What we have seen in the
course of preparing for the bill, and what has come
out during the committee’s evidence taking, is that
there are myths in Scotland about the rights that
people have when they cohabit and myths about
common-law marriages. Some people mistakenly
believe that they have rights where no rights exist.
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That leaves them vulnerable and we need to
address that.
Our proposals are not about undermining
marriage or about creating marriage-equivalent
rights for couples who have chosen not to marry. It
is just as important to protect the right of adults to
live unfettered by financial and other legal
obligations towards partners and to balance that
with the need to protect the vulnerable. Our focus
has been on those cohabiting relationships that
offer some evidence of the partners’ commitment
to a joint life. We have set out to create what I
would argue is a fair regime to safeguard the
interests of those in cohabiting relationships who
may be vulnerable by virtue of their exposure to
risk or harm, and to provide a fair and just basis
for sorting out disputes between cohabitants when
things go wrong.
st

The bill will bring Scottish family law into the 21
century. It will increase protection for the
vulnerable and, most important, it will improve
outcomes for our children. Our children should be
able to live in family units free of acrimony and
bitterness, whatever shape those family units
might form or however they might be re-formed.
Their needs should be at the forefront of all of our
minds, particularly at the most difficult stages of
family life. They should be innocent to the
problems faced by the adults in their lives and free
to enjoy their childhood without being used as
pawns in adult disputes.
I move,
That the Parliament agrees to the general principles of
the Family Law (Scotland) Bill.

09:27
Stewart Stevenson (Banff and Buchan)
(SNP): Today we debate the role of the state in
supporting families and family structures in
modern Scotland. Stability and comfort come
through enduring relationships, with the finance
and the leisure time with which to enjoy them. Our
communities as a whole share the benefits derived
by individuals in such stable and comfortable
relationships. By contrast, chaos and lack of
stability in families lead to lack of social cohesion
and of shared purpose in our communities, and
damage far too many beyond the problem family
with difficulties. A bill that aims to increase stability
without compromising individual freedom ought to
be one that gains wide support.
We should prefer the enabling that is implicit in a
well-designed, well-structured, liberal family law
bill. That is entirely consistent with the discomfort
of many members at the previous focus on
punitive control measures—antisocial behaviour
orders and the like—designed to deal with the
failures in too many families. Therefore, we
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welcome the move to positive support for families
and, to some extent, away from punitive measures
to address issues with families and offspring.
Children are at the heart of almost all couples’
aspirations, so I welcome the emphasis on
children in Hugh Henry’s comments today.
However, the first thing that I must say is that the
proposals in the bill are strangely silent about
children. We can glimpse the effects on their lives
in some of the proposals—in the area of
relationships post break-up, for example—but the
core policy intentions for children, which have
been articulated fairly clearly, are far from clear in
the bill. However, the bill in its current form is the
basis on which we can address and resolve those
matters in subsequent stages of our consideration.
The Executive is in a hurry. Across the political
parties, committee members have felt under
considerable and perhaps unnecessary pressure
to complete consideration of the bill. Indeed, we
hear that the Executive would like stage 3 to
happen before the end of the year, which is
ambitious. I do not criticise the Executive for being
ambitious, but is that unrealistic? Will it devalue
and debase the bill that we ultimately pass? The
distant sound of the tambours of election war
already clamours in the Government’s ears, to
judge from the indecent haste with which the—as I
shall argue—ill-developed legislation is being
pursued. The consultation on which the bill is
founded stretches back over a decade, so why
there should be so many areas of uncertainty,
continuing debate and change in the bill is a little
bit of a mystery.
I will attempt to answer three questions. First, is
the bill needed? Secondly, are the changes
proposed necessary, sufficient and beneficial to—
in order of priority—children, couples, society and
the state? Thirdly, are the risks of the proposed
changes high enough to sound alarm bells that we
should take notice of?
Clearly, the bill touches on issues of personal
morality, belief, religion and lifestyle, so the
Scottish National Party will not be applying a party
whip and I expect that the contributions from our
benches on some of the proposals will reflect a
range of views. I hope that my colleagues will
largely support the onward passage of the bill, and
I speak in the belief that most, and perhaps all, of
them will do so, but I also speak from a position of
personal involvement with the issues through the
committee and elsewhere.
It
was
appropriate
that
Hugh
Henry
acknowledged that there will not be a universal
welcome for the bill. Cardinal Keith O’Brien’s
submission to the committee restated the Catholic
Church’s position, stating that the
“Church opposes divorce in principle”.
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Of course, the cardinal is therefore unhappy with
the proposed reduction in the periods required for
divorce. He quoted Pope John Paul II as saying:
“What is missing in non-marital cohabitation is trusting
openness to a future life together”.

That is not a view that I hold, but it is one that will
be important in our future consideration of the bill.
We must take account of all views.
The minister will know that I have suggested that
we should respond to lobbying from the Catholic
Church by ensuring, for example, that when
unmarried couples are registering their first child
they are made fully aware of the options for
building on and strengthening their relationship for
the benefit of the child. Perhaps the state could
make that information available to people in the
hope that more people will enter into civil
partnerships or progress to marriage to protect the
future of the child. We would have to make people
aware of the range of options.
I turn to some of the detailed comments that the
committee has made. We certainly share the
minister’s concerns about the uncertainty
surrounding marriage by cohabitation with habit
and repute, in so far as it may exist. We support
the idea of an informational campaign and
recognise the need after the bill is passed—which
I assume will happen—to raise awareness of the
effects of its provisions. At the same time, we must
ensure that marriage is also explained to the
general public.
The minister will know that family support
services are something in which I have taken an
interest in the past, and I welcome what he has
said about the Executive’s objective of building
capacity in the services that support family
relationships, notably counselling and mediation.
The reference to independent local voluntary
bodies is entirely appropriate, and I would counsel
that we need more support for them and perhaps
less focus on the national bodies. That is of
concern to my local bodies, which are already
working together, collaborating and sharing
premises, and are showing good practice for
elsewhere. Local authorities have a role, but we
must not let that role be to suppress the initiatives
that are taken in the voluntary sector.
The minister’s comments on the Protection from
Abuse (Scotland) Act 2001 are welcome. The
committee and I consider that that is a good basis
for consolidating an increasingly confusing use of
interdicts to protect people in relationships. The bill
contains good, helpful provisions on parental
responsibilities and rights. There are some
difficulties with cohabitation. The Matrimonial
Homes (Family Protection) (Scotland) Act 1981
already gave a definition of cohabitation, and we
now have a new, different definition. As we move
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forward we might consider whether, by
considering the definition within the context of a
family law bill, we might be excluding some people
who have relationships that are not familial in the
conventional sense. For example, brothers who
are bachelors and who live together might have
similar interrelationships to the ones that are
described and might reasonably expect to have
similar protections. There are other examples. In
other words, sex is not the only important factor
and determinant.
We welcome the focus on long-term and
enduring relationships. Financial interdependence,
which the Executive is now focusing on, is a useful
clarification of where we are going and how we
should recognise cohabitation. On page 17 of the
minister’s response to the Justice 1 Committee’s
report, he talks of a couple who have given their
energies and emotional and financial resources to
a relationship and whose choices, particularly selfdenying choices, are driven by expectations of a
joint life. That is a useful clarification and one that I
welcome.
Despite the clarifications about the distribution of
assets at the termination of a cohabitation through
death or break-up of the relationship, I continue to
have concerns that the new way in which the fixed
pot of money is to be redistributed in some
circumstances will disadvantage children. The
minister has pointed to some flaws in the
committee’s working on that issue but we must
continue to watch it with great care.
I said that there were three important questions.
Is the bill needed? Yes, I believe that it is needed
and that it is time for an update. Are the proposed
changes necessary, sufficient and so on? For
children, the changes may be necessary and, to
some degree, sufficient, although not necessarily
to all degrees; for couples, they are necessary
and, to some degree, sufficient, but the risk
remains, particularly in reducing the time to
divorce, that we may inadvertently be devaluing
and destabilising relationships and attacking
marriage, although I accept that that is not what
we are trying to do. Society will benefit from
greater clarity on and the extension of protections
to people who are cohabiting, so the state and all
the people in it will benefit. Therefore, I will support
the bill at decision time. I hope that many
members across the chamber will join me in doing
so.
09:38
Margaret Mitchell (Central Scotland) (Con): I
apologise to the chamber for not being here at the
beginning of the minister’s speech.
When the Scottish Parliament came into being in
1999, one of the first bills that was mooted was a
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family law bill, so it was under consideration for
almost six years before it was finally allocated to
the Justice 1 Committee in February to be made a
reality. The six years are significant, as they reflect
the enormous complexities that surround family
law, which has the potential to affect virtually
everyone in Scotland. The bill covers a wide range
of
relationships—marriage,
cohabitation,
separation and divorce—and all the complicated
issues that flow from them, which in turn have the
potential to impact on different aspects of Scots
law. The bill also confers parental responsibilities
and rights on unmarried fathers on joint
registration of a birth. That gives some insight into
the enormity of the issues that are contained in the
provisions of the bill. I put on record my thanks to
the Justice 1 Committee’s family law adviser,
Professor Norrie, for his expert advice,
thoroughness and infinite patience in analysing
and explaining the potential consequences of what
were often oversights and in some cases
instances of misinformation in the proposals.
Relationships are rarely straightforward, a fact
that was spelled out in triplicate during the
committee’s consideration of the provisions of the
bill at stage 1. Quite simply, that process
generated more questions than answers. That
brings me to a fundamental point which, if the
minister and the Executive take nothing else from
today’s debate, I hope that they will at least reflect
on and take to heart for consideration of the bill at
stages 2 and 3. I am talking about the totally
inadequate timetable that was set for taking
evidence from a host of interested parties and
subsequently compiling the stage 1 report. As
Stewart Stevenson confirmed, the inflexibility and
rigidity of the time allocated to the bill have put the
convener, committee clerks and committee
members under huge and unjustifiable pressure,
and have resulted in, for example, vital decisions
being taken in a few brief minutes snatched from
an already overcommitted lunch time. We may be
a young Parliament, with much to learn, but surely
the Scottish Executive and the business managers
must realise that that is no way for Scotland’s
legislators to do business. Common sense
dictates that the overwhelming priority must be to
get legislation right rather than to ensure that rigid
and arbitrary timetables are strictly adhered to.
On the policy intent and content of the bill, there
are three key principles on which the reforms in
the bill are founded: safeguarding the best
interests of children; promoting and supporting
stable families; and updating the law to reflect the
reality of family life in Scotland. It is encouraging to
see those principles reflected in the non-legislative
proposals for the parenting agreement and the
charter
for
grandchildren—documents
that
advocate a realistic and flexible child-focused
approach, which seeks to encourage parents to
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co-operate to try to ensure that children of
divorced or separated couples experience quality
contact time with both parents and with the wider
family.
Equally, however, there are proposals for which
little or no evidence is available from the Executive
to support the assertion that the reforms will
safeguard the interests of children and support
stable families. Specifically, those include the
proposal to reform the forbidden degrees of
marriage, to remove the barrier to marriage
between individuals and their former in-laws; the
proposal to reduce the period of separation prior to
divorce from two years to one year for noncontested cases and from five years to two years
for contested cases; and the proposal to provide
new legal safeguards for cohabiting couples and
their children, which the minister has confirmed
affects the law of succession and could have an
adverse effect on the legal rights of children in the
event of a claim on the estate by a surviving
cohabitant when a partner dies intestate.
Furthermore, while the committee has been
clear that the reforms in the bill must not
undermine the status of marriage, there is real
concern that the proposals are heavily weighted in
favour of mediation and hence seem to accept the
inevitability of separation leading to divorce rather
than to promote couple counselling and
reconciliation in an effort to save the marriage.
Despite the Executive having the summer
months to respond to the very real concerns that
were expressed in the Justice 1 Committee’s
stage 1 report, fundamental questions remain
unanswered. For all the reasons that I have just
outlined, not least the totally inadequate time that
was allocated to consideration of the bill, the
Conservative group will abstain in the vote to
approve the Family Law (Scotland) Bill at stage 1.
09:45
Mike Pringle (Edinburgh South) (LD): The
Family Law (Scotland) Bill has been a long time in
coming and the need for many changes cannot be
denied. That was, I think, accepted by all parties in
the Justice 1 Committee. I am sure that Margaret
Mitchell will agree that we need change, despite
the Tories’ intention to abstain today.
The Deputy Minister for Justice has described
the main focus of the bill, which I do not need to
repeat. Society has moved on since 1989 when
we—although, obviously, not me—first started to
consider family law reform. Then, more than 50
per cent of families were within marriage. By 2001,
that figure had fallen to 43 per cent and it
continues to fall. Up to 50 per cent of children are
now born in unmarried families. The current
situation is different from that of 1989 in many
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respects, one good example of which is the
change in society’s attitude towards same-sex
couples. Thank goodness, most now treat those
relationships as perfectly acceptable.

Mike Pringle: I agree entirely. That is one of the
issues that the committee will have to examine
closely. I am sure that those detailed discussions
will include the minister.

There are, of course, a considerable number of
contentious issues in the bill and it did not take
long to find the first of those issues, in section 1
and new section 3. In essence, section 1 removes
the barriers to some marriages between
individuals who have no blood ties and are
prevented from marrying at present. Our
discussion on that during the committee’s early
consideration of the bill was contentious. New
section 3 will deal with marriage by cohabitation
with habit and repute. There has been a long-held
view in Scotland that such couples were, in effect,
married. More and more couples now cohabit and
the bill gives greater protection to that type of
relationship; I will say more about that later, but I
am glad that the Executive will abolish marriage by
cohabitation with habit and repute with prospective
effect.

Section 17 aims to promote unmarried fathers’
participation in their families through their
acquiring parental rights and responsibilities if they
register the birth jointly with the mother. That must
be good for children and, as I have said before,
the bill is about a better deal for children. Under
section 4 of the Children (Scotland) Act 1995, a
father can gain parental rights and responsibilities,
but the courts grant them in only about 500 cases
a year. Five years ago, in 2000, 14,000 births
were registered by unmarried couples and the
figure is even higher five years on.

Section 10 deals with reductions in the times
that are required for divorce, from five to two years
in contentious cases and from two years to one
year in uncontentious cases. Often, divorce is the
end of a very long and slow process, with the
couple agreeing to divorce only at the end of that
period. Some divorces happen very quickly, but
most take a long time. Once the couple have
come to the decision to divorce, is it not better to
shorten the time that is taken for the process to
reach a conclusion?
I think that we all received recently a paper from
Couple Counselling Scotland, which says:
“Once the decision has been made that the relationship
is at an end waiting rarely changes it. A clean break rather
than a difficult period with legal barriers still in place would
be less stressful. If parents do decide to separate then
counselling work with them on their role as parents as well
as giving them the tools and insight via separation and
divorce counselling so that they can part amicably thus
benefiting any children involved.”

Many other countries have a shorter timescale
for divorce periods. In the Netherlands, for
example, it is no time at all, and in Finland and
Sweden it is only six months. I think that a year for
uncontentious divorces is not unreasonable. I
agree with everything that the minister said on that
issue. I know that a fuller debate will take place on
the issue during stage 2, and I look forward to that.
Clearly, however, there was not a unanimous view
in the committee.
The issue of religious divorce provoked a great
deal of discussion in the committee. I am inclined
to agree with the committee’s view that the law
should not conflate civil and religious divorce.
Stewart Stevenson: I hope that the member
would agree that, while not interfering, we should
not make things difficult for religious divorces.
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The committee had very little time to discuss in
any detail at stage 1 the issue of parental rights
and responsibilities for step-parents and I believe
that more detailed discussion will be needed and
should take place at stage 2. A significant number
of step-parents need the protection of parental
rights and responsibilities. That would be in the
best interests of the children of those families.
Members are aware of the moving examples that
have been presented to us by step-parents.
Alan Finlayson OBE was asked to prepare a
parenting agreement to help separating couples.
We saw the first draft of the agreement just this
week. It is an extremely good document, which
has been well worked out and will bring about
favourable consequences for separating couples.
The document is worth while and I am sure that
the Executive will accept it. However, further
resources will be needed and I hope that the
Executive can commit some resources to
promoting the parenting agreement. There is also
a charter for grandchildren, which I think is
positive.
Perhaps the most radical provisions in the bill
are those in sections 18 to 23, which relate to
cohabiting couples. The provisions intend to
establish a firm statutory foundation for
disentangling the shared lives of cohabitants when
their relationships end. I believe that the changes
will lead to greater certainty, fairness and clarity in
the law for cohabiting couples. I look forward to
further discussions on the matter at stage 2.
As everybody is aware, the bill is complicated. It
is impossible to cover all the relevant points in one
speech. I believe, however, that the Family Law
(Scotland) Bill will make a considerable difference
for families and for children in particular. That is
what it is all about. I am, therefore, more than
happy to accept the general principles of the bill.
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09:52
Pauline McNeill (Glasgow Kelvin) (Lab): We
have a one-in-20-year chance to reform, and
thereby improve, family law provision in Scotland.
The bill will probably affect a majority of our
citizens at some time in their lives, so we must
take the time to get it right. At stage 1, the
Executive showed itself to be sensitive to the very
real issues that the bill covers, and it has
responded to many of the questions that were
posed by the Justice 1 Committee. I know that the
ministers appreciate the very hard work that the
committee and its staff put into the stage 1 report.
It is important that members do not miss the point
of this process, bearing in mind the fact that many
of the issues that we will be asked to address are
not contained in the bill itself.
The eventual act is likely to be known for
reducing the time limits for divorce, and probably
more so for the introduction of a framework of
rights for cohabiting couples. There are other
complicated and technical provisions, many of
which will pale into insignificance when we
consider what the bill is doing in providing that
framework.
I fully support the status of marriage, and indeed
the status that will stem from the Civil Partnership
Act 2004. It is morally right that we give basic
protection to the lives of couples whose finances
are independent from those of each other but who
are committed to each other and cohabit. It is right
that we legislate as has been proposed. The
Scottish courts need clarity in this area. Provisions
for cohabitants will be different from the laws that
cover marriage and more work needs to be done
to get them right.
I am sure that no member underestimates the
complexities and sensitivities of the bill. We cannot
assume that families come in standard shapes
and sizes any more and the law will have to deal
with the circumstances of modern-day life.
It is fair to say that the Justice 1 Committee
members have had their heads turned in trying to
consider the complexities of real-life situations,
particularly when it comes to applying the law in
relation to cohabitants. For those who were
previously married and later cohabit, who benefits
from the estate on death? Is it the former spouse
or the current cohabitant? The committee has had
to wrestle with such difficult questions. How should
children’s succession rights be balanced with the
need to provide something for the partner of the
deceased cohabitant? Mike Pringle put it
succinctly when he said that if we chop up
someone’s estate in a different way, there will
have to be changes in who benefits. That is one of
the realities of changing the law.
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I believe that it is right that we legislate for the
rights of unmarried fathers, but that will be
meaningless unless they are able to exercise
those rights in the interests of their child. The
committee said that a lot of work needs to be done
with health boards and schools to ensure that
unmarried fathers have the right to get information
about their child. It is not acceptable for our public
authorities not to comply with legislation that we
pass.
The committee said quite a bit about the review
of counselling and mediation services, to which
other members have referred. The Executive does
not agree with the committee on that point, but I
make it clear that, having considered it carefully,
we thought that in the context of family law
changes, the right thing would be to bring together
the services and review what is required, rather
than just continue to expand what is already there.
I will focus some of my remarks on a system—I
say system, because the bill does not address
everything that we want to discuss—that I believe
has failed many parents post separation, when the
non-custodial parent is, more often than not, the
father, although it can be the mother. It is my held
belief that grandparents’ concerns are an
extension of the problem. I have read too many
letters and e-mails from parents who have had
appalling experiences in the court system. The
system is too costly—extremely costly in some
cases—and the outcomes are not in the interests
of the child. I am afraid that I do not accept the
evidence of the Law Society of Scotland that going
to court over such matters is inexpensive—Sylvia
Jackson will talk about that.
Many decent ordinary human beings have been
fighting in the courts in the interests of their
children for five, six or seven years, at the end of
which they have a huge bill but absolutely nothing
in the interests of the child to show for it. There are
cases in which the parent with the order for
residence refuses to comply with it and is
therefore in contempt of court, but we do not
appear to have a remedy for dealing with that. In
one case in Glasgow, after a father had been
fighting in court for many years, the sheriff decided
that it had been so long since the child had seen
their father that it was best to overturn the contact
order. I appreciate that I do not know all the
circumstances of that case, but I cannot for the life
of me understand why that would generally be in
the interests of the child.
Margaret Smith (Edinburgh West) (LD): I have
had a constituency case like the one that the
member describes, in which the delay of more
than two years was caused by the Scottish Legal
Aid Board. By the time that the mother was told
that she had legal aid to fight the case, she was
denied contact with her children because of the
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time that had elapsed. I throw that example into
the mix.
Pauline McNeill: The member demonstrates
ably that both mothers and fathers are affected,
although there might be a gender imbalance in
that area. Lawyers and sheriffs have told us that
this is a no-go area for us, because we would be
interfering with their discretion and that they are
best placed to make decisions. I do not
underestimate how difficult it is for lawyers and
sheriffs to make hard decisions, but, as a
politician, I am struggling to justify the situation.
Christine Grahame (South of Scotland)
(SNP): Will the member take an intervention?
Pauline McNeill: No.
Family law is sensitive. We have a one-in-20year chance to change it. If we think that
something must be done, we must consider it
seriously.
There is light at the end of the tunnel. Glasgow
sheriff courts operate a model whereby specialist
sheriffs are hands-on in resolving disputes. The
committee would like to see in more depth how
that operates. I ask the minister to assist us in
urging the profession to debate with us how we
can resolve some of those sensitive issues.
There should be a deterrent against the refusal
of one parent to comply with an order for
reasonable access in the interests of the child,
except of course in cases of domestic violence or
where there are other legitimate concerns. I hope
that we can resolve the issues that are faced by
women who are subject to domestic violence.
The parenting agreement provides another
opportunity to make available to the courts
something that might be an important mechanism
in achieving consensus between parents. Alan
Finlayson is to be congratulated on his work on
the parenting agreement. The agreement has
been written in straightforward language and I
think that it could be used, but it must have
relevance in the courts. Sheriffs must be able to
question parents who break the agreement that is
made in the interests of the child. The only way
forward that I can see is for the bill to refer to the
parenting agreement. As we discussed in the
Justice 1 Committee meeting yesterday—I am
sure that the Executive would also say this—if we
believe in the agreement, it must be made
available by mediation and counselling services; it
must be available absolutely anywhere where an
agency comes across parents who are talking
about what is happening post separation. The
agreement could be put to good use, and I ask
ministers to discuss with the committee how we
could strengthen its importance.
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On the difficulties that we face and the concerns
that have been raised by grandparents, who are
asking for a presumption in favour of the right to
see their grandchildren—the committee supports
the Executive on its decision in that regard—if we
could ensure better-quality access and deal with
some of the more difficult cases, we might be able
to resolve issues for other family members who
wish to have contact, in the interests of the child.
We need to be bold and to get this bill right. Let
us debate it this morning, then take our time to do
so.
10:02
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I apologise to the minister for
missing the first two minutes of his speech.
However, the rest of it—and the speeches that we
have heard thus far—exemplify the sensitivity of
the issues involved and the care that politicians of
all parties take in addressing them.
It is important that the people whom we
represent in this Parliament see that those of us
who are proud to be in political parties and to
support those parties’ economic and political
platforms, can, nonetheless, take different views
on matters of conscience. It is not that people
expect that we should all vote in accordance with
the party whip. The opposite is true: the people
whom we represent expect that the party whip has
no province in matters of conscience and morality.
That is not to say that I stand up today to indulge
in any polemics or any moral-majority campaign. I
do so simply to express my views, which may or
may not represent the views of all those in my
constituency, which is the most populous in
Scotland; in fact, it would be impossible for any of
us to represent the views of everybody.
I agree with the minister that today’s debate
should be about high principle, not the detail,
which comes later. I agree with the sentiments that
have been expressed by all speakers so far that
we should all promote marriage. It is quite possible
for us to promote and cherish marriage, to seek to
have it adopted more widely, to confound the
statistics and reverse the trend as far as we can
with whatever influence we have as legislators and
representatives of the people of Scotland.
However, it is important to accept that those of us
who feel strongly about these issues and who
promote marriage are not impliedly or explicitly
disparaging those who choose, for whatever
reason, not to enter into marriage. To believe that
marriage is the bedrock and the basis for the best
possible chance for the upbringing of children
does not entail any criticism of people such as
single parents, who might in fact do a better job
than do some of those who have entered into the
state of marriage.
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I have been happily married since 1983.
Margaret chose St Andrew’s night as the day on
which we should be married because, of course,
that would leave me with absolutely no excuse for
forgetting her wedding anniversary.
I stand before the chamber as an example of the
imperfection of the human species—
Members: Hear, hear.
Fergus Ewing: It is rare for any statement of
mine to be greeted with such widespread
unanimity.
As such, I suggest that it is not the institution of
marriage that is imperfect but some of us who
enter into it.
The bill cannot in any way be said to undermine
fundamentally the institution of marriage, but I
think that it tinkers away at the edges. I believe
that people who enter into marriage should do so
“‘till death us do part”. That is not always possible,
but it is the ideal.
Scots law was reformed in 1976. Iain
MacCormick, himself a Catholic, piloted the bill
through the Houses of Parliament, which was a
brave thing for him to do, given his background
and beliefs. The Presiding Officer will remember
those times. Iain MacCormick moved the law
forward substantially by introducing noncohabitation as a justification for the sole ground
of divorce, which is, of course, the irretrievable
breakdown of relations between husband and
wife. In that regard, he introduced a period of two
years for couples who had no children and a
period of five years for couples who had children.
The bill that we are discussing proposes to reduce
those periods to one and two years respectively,
as has been said.
As a solicitor practising in this field, I was
conscious that a little-known provision of the
Divorce (Scotland) Act 1976 is that lawyers have a
duty to promote reconciliation. From time to time,
someone—usually a woman—would come to see
me about a divorce but, after the first meeting, I
would not see them again. I accept that that
happened in only a minority of the cases, of
course. I would not see them again not because
they had gone to another lawyer but because, I
suspect, second or third thoughts took place over
a period of time and a decision was taken to
reconcile. I do not think that we should put barriers
in place to prevent that from happening and I am
slightly concerned that the reduction of the period
from five years to two years does that.
I think that it is fair to say that, if only a short
period of non-cohabitation is required in cases in
which children are involved, there is a diminution
in the status of the institution of marriage. I think
that a period of two years is too short.
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Pauline McNeill: I do not disagree with the
member’s point about the need to be sensitive
about how the time limits are reduced. However,
does he agree that, perhaps, five years is too long
a period in many people’s lives and that that issue
should be the starting point for our thoughts on
this matter?
Fergus Ewing: I have not reached a final
conclusion on that matter. On balance, I think that
the member is probably correct and that a period
of three or four years might be better. I look
forward to the debate on that subject, although I
do not expect to be able to attend all the relevant
meetings of the Justice 1 Committee.
It is to be welcomed that both the Moderator of
the General Assembly of the Church of Scotland
and Cardinal Keith O’Brien speak out on these
issues. However, it is unfortunate that some of
what they have said has been greeted with a
negative reaction. We should congratulate them
on entering into the debate. Some people would
regard it as the duty of such people to do so and I
welcome, not excoriate, their contributions.
The provisions in the bill relating to cohabitants
can be criticised in substantial ways. If we are to
have that new status, it has to be clear who is and
who is not a cohabitant but that is not the case at
the moment. Goodness knows how any sheriff
could conceivably interpret the relevant section.
I am grateful to have had the opportunity to
make this speech. I stand before members as an
example of imperfection, seeking perfection in the
law. I suspect that that task might be beyond all of
us but, no doubt, we will try as best we can.
10:09
Patrick Harvie (Glasgow) (Green): During the
short period of time that I have been a member of
the Scottish Parliament, I have spoken to what
seems to be an increasing number of members
who have expressed concerns about the time that
is available to them to do their work as well as
they are capable of doing it. We have heard
similar concerns today from the Justice 1
Committee and I repeat those concerns now.
The issues that the bill addresses are complex.
The committee report describes the bill as
“disparate” and says that it was difficult for the
committee to identify the basic principles that we
are here to debate. However, I think that some
simple principles should underlie our approach to
the subject. Some people would prefer family law
to be based on a set of unchanging, absolute
truths, which I believe are irrelevant in a modern
society. The social change that has occurred in
recent decades, to which Mike Pringle referred,
has had mixed consequences, of course, but the
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changes have been overwhelmingly positive and
family law must keep up with the situation.
Some people argue that accepting any change
to family law will undermine marriage. The phrase
“undermine marriage” crops up often—it has done
so a couple of times today—but it is an idea that,
honestly, I have never fully got my head round. If I
treat my fellow citizens with respect, that does not
undermine my status as a citizen. If I value the
skills and abilities of my colleagues, that does not
lessen the value of my skills and abilities, however
different they might be. I like to think that I treat
even my fellow MSPs with respect and I hope that
that does not undermine my ability to do a decent
job. Respecting and legally recognising different
forms of relationships and family in society
undermines nobody’s relationship. It could
undermine the idea that one family is better than
another. However, we should undermine the idea
that one loving and committed relationship is
superior to another. We should get rid of that idea
completely. Love is love; commitment is
commitment; and all families are due respect.
Marriage by cohabitation with habit and repute
should be done away with, if for no other reason
than the fact that its name is far too complicated.
When I was working on the issue of civil
partnership during the early months of this
session, I met many mixed-sex couples who came
out to me as bidie-ins or as having a common-law
marriage. They told me many things about how
their relationship was perceived by other people
and by the state. It is right that the situation should
be cleared up with regard not only to the law, but
to people’s perceptions.
The Deputy Minister for Justice recognised that
people have various views about divorce. Some
people are opposed to it in principle while others
are not. That is precisely why the law has to give
people the freedom to act on their own terms.
Some people would not pursue divorce out of
principle but, for others, a formally recognised
relationship is a purely personal matter and is not
the business of people and institutions other than
themselves and the state. People have to be free
to act in the interests of their family, on their own
terms, if their relationship breaks down.
As Couple Counselling Scotland and Family
Mediation Scotland observed earlier this week in a
briefing session to MSPs, divorce is not, by
definition, the end of all family relationships.
Parents remain parents and children remain
children. It is important to support couples who
choose to stay together, but we also need to
provide support to those couples who have no
option but to separate. If we provide that support
to them, they will be better able to remain active
parents who can support their children.
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John Swinburne (Central Scotland) (SSCUP):
Does
Patrick
Harvie
acknowledge
that
grandparents remain grandparents and that—
sadly—the bill does not address their needs or
those of grandchildren?
Patrick
Harvie:
The
contribution
that
grandparents make should be greatly appreciated
in terms of human values, but I am not convinced
that it should be legislated on. However, I am open
to debate if the member wants to try to convince
me.
I am pleased that the committee’s report reflects
the importance of support services. The
organisations that have briefed us on the bill make
the case on human values for the work that they
do. They also make the case in hard cash terms.
They tell us that the conflict that their work tries to
prevent or resolve costs the state far more than
such services would.
The Executive has recognised the need to bear
in mind non-legislative measures, but other bills
that are on the Executive’s agenda for the coming
year will have an impact on families. Resistance to
social change is already being expressed in
relation to the proposed adoption bill. That
resistance includes misleading interpretations of
the Executive’s intentions that have been
expressed by some in public life who should know
better. Some may simply fail to understand the
consequences of the Executive’s proposals—they
are being misled rather than misleading. Others
couch their objections in terms of such open
prejudice and bigotry that anything less than a
negative reaction would be dishonest.
The Greens will support the bill’s principles at
stage 1 and we look forward to supporting the
Executive if it applies similar principles to its
further work this year to support all families and
children on equal terms.
10:16
Murdo Fraser (Mid Scotland and Fife) (Con):
The debate has been considered and has
attracted quality speeches from members of all
parties. That is absolutely right, because we are
dealing with serious and sensitive issues. Before
we examine the bill’s detailed provisions, we must
consider what the Government’s approach to
marriage should be. Should the Government
support, oppose or be neutral on marriage? Before
we answer that question, we must examine the
impact of marriage on society.
Marriage has always been highly prized in the
western legal tradition because of its social
benefits to adults and children. All the evidence
suggests that children whose parents are married
do better than those whose parents are not
married. That in no way denigrates the efforts of
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single parents, who often do very well in what can
be difficult circumstances. However, the general
rule—the evidence supports it—is that the children
of married parents tend to live longer, have fewer
illnesses, do better at school and have better
nutrition, comfort and conviviality levels. They are
more likely to be employed and less likely to be
criminals than those who come from other homes.
Susan Deacon (Edinburgh East and
Musselburgh) (Lab): Will the member give way?
Patrick Harvie: Will the member give way?
Murdo Fraser: I will in a second.
Furthermore, adults who divorce have a greatly
increased incidence of heart disease, cancer,
alcoholism and suicide. Those are the facts.
Who would like to intervene?
Mike Pringle: All of us.
Murdo Fraser: If nobody wants to intervene, I
will continue.
Given those facts, we should not apologise for
saying that marriage, in the generality, is good for
society. On that I disagree with Patrick Harvie,
because I think that the evidence supports what I
said.
Patrick Harvie rose—
Murdo Fraser: I will not give way at the
moment.
Of course some marriages break down—we all
know of circumstances in which that has occurred.
However, the fact is that most people marry and
most marriages last for life. Some 65 per cent of
children in Scotland live in a married couple
household.
I return to my original question. I believe that
Government policy should be neither opposed to
nor neutral on marriage; it should support
marriage. That is by no means a moral judgment.
The judgment is based purely on the objective
evidence that is available to us. In that respect, I
support Fergus Ewing’s comments.
Susan Deacon: Will the member accept that the
sweeping generalisations that he makes are in
severe danger of masking the huge variation in all
the different shapes, sizes and forms of family?
Will he accept that it would be wrong of the
Parliament to legislate if it failed to recognise the
variation in the quality of relationships in a range
of family environments?
Murdo Fraser: If Susan Deacon had listened
carefully to me, she would have heard me say that
I accept that exceptions to the rule always exist.
However, the evidence is clear that, in the
generality, marriage is good for society. Even the
Scottish Executive admits that. Its document

“Family Matters:
Scotland” says:
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“marriage remains the dominant family form in Scotland
… and is … the preferable setting for bringing up children.”

If we accept the premise that marriage should
be supported, we should examine the detailed
proposals in the bill. The bill will reduce the
periods of separation before a divorce can be
granted. As we have heard, some religious groups
are concerned that that will lead to quickie
divorces and increase the incidence of divorce. I
am concerned that the Executive has not yet
made the case for the reductions—it is interesting
that the majority of the Justice 1 Committee
agrees with that stance. Before the Executive
proceeds with the changes, it needs to establish
that they will not undermine marriage.
I am concerned about the lack of emphasis on
reconciliation in the bill. Reconciliation and
mediation are by no means the same thing. The
Executive promotes mediation services, which
provide a means to resolve conflict between
couples who are divorcing. Those services are
valuable, but they should exist in tandem with
encouragement for reconciliation, which involves
saving marriages through counselling. The
evidence is that many people who divorce live to
regret it. The standard research shows that more
than 50 per cent of men and 28 per cent of women
regret divorcing. We know that many couples
become reconciled after considering divorce. If we
accept that marriage is a good thing, surely it is
worth putting some effort into achieving
reconciliation.
In the short time that remains, I will express one
more concern about the bill, which relates to the
proposed new rights for cohabiting couples.
People have a perfect right to cohabit if they wish.
However, by so doing, they make a conscious
decision not to enter into the legal contract that is
marriage, with all its attendant rights and
responsibilities. The bill intends to give cohabiting
couples some of the rights that married couples
have.
The suggestion is that cohabitation is a longterm alternative to marriage, but the evidence is to
the contrary. The Executive admits that
cohabitation is primarily a transitional state that
often lasts about two to three years. Two thirds of
cohabiting couples proceed to marry and about
one third separate. As I practised law for many
years, it is perfectly obvious to me that if people
want the legal rights and protections that
accompany marriage, they should marry. Civil
marriage has no religious connotations, so there
should be no civil or religious objections to it.
When I practised as a lawyer, I remember
advising clients—usually young men who owned
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property—who told me, “My girlfriend wants to
move in with me. I need to know the legal
implications.” I could tell such a man that his
girlfriend would acquire no rights if he allowed her
to move in. The presumption was that if the
answer had been different, the couple would
continue to live apart.
I listened intently to the deputy minister’s
speech, in which he said that there was doubt
about what the law was. He is right. Confusion is
felt about where the law stands—people do not
necessarily understand the legal position.
However, at least the current law is clear.
Cohabiting couples have no rights. My concern is
that we will move from clarity in the law to a
position of uncertainty that involves subjective
tests on cohabitation. That will not be a positive
development.
Entering into a contract of marriage requires a
conscious decision on the part of both parties.
They both decide to take on the rights,
responsibilities and legal protections in the role.
The same cannot be said of cohabitation and I see
no advantage to society or to individuals to create
a form of marriage lite, which is what cohabitation
with legal rights would be.
Much in the bill makes sense and should be
supported, but we have reservations about other
parts of it. I do not believe that I can support the
bill’s general principles. We should not rush to
change the law without making a compelling case
that change will be for the better for individuals
and society. I regret that the bill does not yet pass
that test.
10:24
Mrs Mary Mulligan (Linlithgow) (Lab): I am
pleased to hear that romance is not dead.
The Justice 1 Committee spent much time on
producing the stage 1 report. I regret that we could
not answer all the family law questions that
needed to be answered, which reflects how
difficult some of the issues have been. I welcome
the fact that the Executive has placed the child’s
welfare at the centre of the bill.
I totally reject suggestions that the bill is antimarriage in any way. I do not want to make
personal comments, but I believe that the minister
and the deputy minister would both be totally
opposed to any such bill and that they recognise
the value of marriage in our community.
It has been said that the bill addresses our
changing society, but there have always been
cohabitants and single parents. Perhaps we are
only now accepting our responsibility to protect
those people—and their children in particular—
through legislation.
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The first issue on which I will focus is section 10
of the bill, which proposes to reduce the
separation periods before a divorce from two
years to one year if there is consent and from five
years to two years if there is no consent. Many
different views on the proposal have been
expressed in the committee and in the debate.
The fact that I might have the same reservations
as Fergus Ewing is a bit scary, but if what I have
said about valuing marriage is accepted, the
proposal in section 10 could be seen as perverse,
particularly when no one—not even the
Executive—can produce any hard evidence
showing why a reduction would be desirable.
I accept that there was little—if any—reason for
setting the limits at two years and five years and
that any alternative period that I suggested would
be arbitrary, too. Children in Scotland suggested
that one reason for making the change to the fiveyear period is that five years is a very long time in
a child’s life. It is indeed a very long time in a
child’s life, but it is the parents who are divorcing.
Children in Scotland and other children’s
organisations stress the importance of parents
retaining contact with their children, so why should
it matter whether the parents have a piece of
paper that says that they are divorced?
Some may say that the long period involved
increases acrimony between parents and that that
will affect the children. However, as I have said,
there is no hard evidence to support the
suggestion that reducing the time limit for divorce
will reduce acrimony. If there is acrimony, could it
not continue, even after the divorce is granted?
Acrimony most frequently arises from issues to do
with access and involvement with the children or
money. Such issues will not be resolved by simply
stating that a divorce has taken place, whereas
counselling or mediation support that is aimed at
resolving differences might help to reduce
acrimony.
Margaret Smith: I accept that there might not
be hard statistical evidence to support the
proposals, but I believe that we should take a
commonsense approach. Mary Mulligan mentions
the financial side of life. The financial matters of
couples who are separating can at least reach a
close with a divorce, because each of the partners
then knows where they stand with respect to
property and so on. That can give stability. I totally
agree that people must then allow contact to
continue, but that is a totally separate matter.
Mrs Mulligan: The member is saying that things
will then stay the same and that a decision that is
taken at the point of divorce will never change, but
children’s lives change and people’s relationships
with their children change. There will be on-going
involvement, so the position is not quite as simple
as she suggests. Counselling or mediation may
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reduce acrimony, but the issue needs to be
considered further—we should not see the
proposed reduction in timescales as a panacea to
resolve acrimony and disputes.
The second issue that I wish to major on
concerns what is referred to as mediation. I
believe that we should consider providing support
services beyond mediation. I recognise that the bill
does not provide for such services, but I believe
that they will be necessary if the legislation is to
have the desired effect. It is sometimes glibly said
that it is easy to get into marriage but much harder
to get out of it. In a way, that is true. Should we not
offer more information and education on what
marriage means and the responsibilities that it
brings?
We should offer counselling rather than
mediation at the early stages for people who are
experiencing difficulties with their relationships. If
we value marriage, we should try to support
couples through difficult times. Many couples
would appreciate such support, but they do not
currently feel that it is readily available. Mediation
may have a role in resolving disputes when a
relationship is ending. I suspect that Margaret
Smith supports what I am saying. Options such as
family group conferencing—as promoted by
st
Children 1 —could also be helpful.
In his response to the Justice 1 Committee, the
Deputy Minister for Justice, Hugh Henry, raised
the issue of funding such services, which he has
again mentioned this morning. I completely agree
with him that such services should be provided
locally and that it is not the Scottish Executive’s
role to provide for them, but I understand why
organisations are nervous about that. The support
services should be a one-stop shop. One reason
why people do not use counselling or mediation is
that they do not know where to go. Partnership
conflicts and possible breakdowns of relationships
are traumatic and we must ensure that it is easy
for people to access the support services that they
need.
Many issues—such as access, domestic abuse,
which my colleague Marlyn Glen will talk about,
grandparents and cohabiting—will be covered in
the debate. Such issues have taken up a great
deal of the committee’s time and I am sure that
they will continue to take up a great deal of the
Parliament’s time. However, we have an
opportunity to adjust family law today. Family law
will continue to evolve and we will continue to
return to it. The bill’s principles are clear, so I
cannot understand why the Conservatives intend
to abstain in the vote, even though they may
disagree with the technicalities. We must ensure
that we protect vulnerable people—particularly
children—provide support services and make the
law fair and understandable.
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10:31
Brian Adam (Aberdeen North) (SNP): I have
enjoyed listening to the measured tones of
members in the debate. Sometimes we become
rather heated in debates and adopt party-political
positions, but this morning’s approach has been
much better, especially given the sensitivity of
some of the matters that we are discussing.
The bill has been a long time coming. I
understand criticisms relating to the great pace at
which we are trying to reach a conclusion, but I
also understand the difficulties in which the
Executive might find itself.
Despite what members have said, I do not get
the sense that we are trying to promote marriage
and I do not see what in the bill promotes
marriage. The case could be made that we should
not promote marriage, but I do not think that we
should make that case. Individuals have a series
of choices. Some people choose to have fairly
loose relationships and some people cohabit.
There is a range of formally recognised
relationships,
including
cohabitation,
civil
partnerships, civil marriages and religious
marriages.
What is not clear, however, is the leadership that
society wants and that the Scottish Parliament is
going to give. Perhaps the issue comes down to
value judgments. Some people will be critical if we
choose to promote one type of relationship in
preference to another type, but we should do so
because there is evidence that marriage is the
most secure and stable arrangement for children
and, as many members have been at great pains
to say, the bill aims to help Scotland’s children.
Patrick Harvie: Murdo Fraser also spoke about
evidence. Does Mr Adam accept that the majority
of evidence that can be cited compares marriage
with all other forms of relationship? In other words,
it compares people whose relationships have gone
well—people who have felt secure in those
relationships and have chosen to get married at
some point—with people in various different kinds
of relationship. However, the proper comparison
should be between different people with similarly
strong relationships, as that would enable us to
find out whether the difference is made by the love
and commitment that are involved or by the piece
of paper.
Brian Adam: It is inevitable that evidence that is
gathered reflects a snapshot in time. I agree that
the degree of commitment is important. However,
if we consider Scotland’s history, we will find that,
three or four generations ago, if not longer, large
numbers of children were also being born out of
wedlock. That changed. The values and choices in
society today may mean that we again have a
large number of children born out of wedlock or
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who find themselves, through no fault of their own,
in situations in which there is perhaps only one
parent or another type of family relationship. That
is not to say that that is what we want or that
things cannot change. Things have already
changed. The circumstances that I have
described, which pertained perhaps up to a
century ago, reflected the society that existed at
the time, especially in the north-east of Scotland,
where many of the men were moving around on
short-term, feein contracts, which inevitably led to
that kind of thing.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Like Brian Adam, I believe that
marriage is the most important thing in providing
stability for the children. However, surely the issue
is not what our personal beliefs are; the issue is
whether the state should show a preference for
one form of relationship over another. That is quite
a different issue.
Brian Adam: I have tried to make that point. We
ought to have a debate about that.
Not just in relation to the Family Law (Scotland)
Bill, but in relation to many of the pieces of
legislation that the Parliament has passed, we
have tended to focus on the sexual nature of
relationships—that factor has driven the type of
legislation that has been passed. I would prefer
the Parliament to take a lead in showing a
preference while still trying to give rights to those
who have chosen a different route. We need to
offer more support to families who are in difficulty
at an early stage, rather than trying to mediate and
make the split less acrimonious. I know that some
people in the voluntary sector are anxious to help
the Government to achieve those aims. We can do
more to support the family.
Although we need to make choices about where
we would like society to go, we should still allow
individuals to make their own choices. I do not
think that the focus should be on the sexual nature
of any relationship; it should be on individuals’
rights. For example, I do not think that people
should be disadvantaged financially just because
they have not entered into a particular type of
relationship; such factors should not be
determined by the sexual content of the
relationship.
Like others, I welcome the fact that we are
addressing these issues. However, I have not yet
decided how I will cast my vote tonight. I think that
we have not quite got the principles right. We
should be focusing on how we can encourage a
strong,
forward-looking
family
relationship
arrangement for the future in Scotland, but I
suspect that we are trying to put patches on things
that have gone wrong.
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10:38
Dr Sylvia Jackson (Stirling) (Lab): The aspect
of the Family Law (Scotland) Bill that I will discuss
concerns access rights and the difficulty that some
non-resident parents have in seeing their children
even when court orders have been granted. The
key issue is the enforcement of child contact
orders.
I have become very aware of the serious issues
surrounding the dispensing of family law, which
leads in certain cases to both financial and
emotional problems for non-resident parents.
Possibly the best way of giving members an idea
of the problems is to quote directly from the
submission of a constituent of mine to the Justice
1 Committee. He says:
“I have now been going to court for eight years, I have a
court order for contact but the family courts fail to uphold
their own order. Despite the number of court hearings
involved, I have been unable to defend myself against
accusations against me regarding my children … The court
has never allowed the production of evidence to the
contrary. I find this highly frustrating and unjust … I have
lost all my savings, life insurance, sold my home to release
funds to cover legal costs and now find myself in a position
where once again I will be required to sell my current home
to cover further accrued legal costs. Thus I have a choice
to make, lose my home or walk away from my children. If I
don’t have a home what hope is there of getting access, if I
keep my home … what use a house if it means giving up
the fight for my children?”

A number of distressing facts are mentioned in
that extract. The first issue is the high costs
involved, as Pauline McNeill mentioned. Those
costs can run into thousands of pounds. Last
week, the same constituent paid a further £3,000
for legal expenses, bringing the total to £30,000. If
we include loss of earnings due to legal and other
proceedings to do with the case, the total
becomes £50,000. From discussions with other
non-resident parents, I have learned that bills of
thousands of pounds are not uncommon. I have
details of a bill for more than £2,000, according to
which the writing of a report can cost the client
more than £200. Another non-resident parent
says:
“At the moment my case has reached a staggering £67,000 and I’ve not been to court yet.”

Another non-resident parent tells of a bill of
£30,000, and yet another says:
“I have spent to date £18,500 on legal representation.”

So much for the Law Society’s claim that legal
representation costs about £500. As members can
imagine, financial problems often develop, leading
to loss of home, loss of savings and a growing
difficulty in showing the court that the non-resident
parent can provide the stable home environment
that they once had.
The second big issue is the time that the legal
proceedings take, which often leads to disruption


888

19129

15 SEPTEMBER 2005

to work and, hence, other financial problems. As
court proceedings to regain access rights drag
on—for eight years, in my constituent’s case—
there is a greater chance that the non-resident
parent and the children will become increasingly
alienated from each other. Added to that are the
effects on the health of the non-resident parent,
especially the emotional effects. Some nonresident parents also suffer the distress of hearing
that their children may be in real danger. That was
the situation in the well-documented case in which
Dean Gray, a non-resident father in Fife, tried to
get help through the care agencies for his twoyear-old son. All his efforts were in vain, however,
and his son died at the hands of his mother and
her boyfriend, both of whom are now in jail.
It is clear that getting parents together as quickly
as possible to agree access arrangements is
critical. Mediation is important, but it must be
speedy and effective. It is not acceptable that the
resident parent can decide not to attend
mediation; attendance must be compulsory and
access arrangements must be agreed. A record
has to be kept. There must be a system of
ensuring that the agreement is kept to and works.
Resident parents must be made to attend further
meetings when access is withdrawn, so that the
reasons for the withdrawal of access can be
explained and discussed with the non-resident
parent, who should be able to counter the claims
that are made.
My constituent has, so far, been unable to
counter any claims that have been made by the
resident parent. He has been told that that can be
done only at the proof or full hearing stage. If
children are shown to be in immediate danger,
steps must be taken to safeguard them and court
orders granting access rights to non-resident
parents must be upheld. The court has a clear
duty in that respect. The Justice 1 Committee’s
report talks about setting up specialist family law
courts and mentions the pilot schemes that are in
operation. I have spoken to the convener, Pauline
McNeill, about that. I would be interested to know
how speedily those courts operate in enforcing
court orders and about the costs to non-resident
parents. I ask the minister to consider that specific
issue.
The parenting plan sounds like a good idea in
principle, but it will need to be a basis on which the
courts can enforce access rights. The Family Law
(Scotland) Bill must say explicitly how that will be
done. Like the Justice 1 Committee, I recognise
that the issue is a difficult one, as is the
enforcement of child contact orders. I have seen
the material that has been provided by the
Scottish Parliament information centre about the
models that exist in other countries. We might not
want to adopt some of those models, but I urge
everyone to look at them again over the coming
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weeks and months to see whether we can solve
the problem and improve the situation. Although
the general thrust of the bill is fine, I believe that it
must say more about the enforcement of child
contact orders and how parenting agreements will
be upheld.
In his letter, Gary Strachan said:
“The evidence, outlined in this letter, shows that a child’s
welfare is best served by having both parents involved in
their lives and that ignoring this fact is a breach of Human
Rights legislation.”

Let us make that principle work in practice.
10:45
Bill Aitken (Glasgow) (Con): This is not one of
those politically charged occasions when the
rhetoric flies across the chamber and which are so
much beloved of the minister and me. The debate
has been measured and reasoned, and rightly so.
That said, it is also fair to say that although it is
acting from the very best of motives, the Executive
has put us in a position of genuine difficulty. Like
the literary curate’s egg, the proposed legislation
is good in parts, other parts are unnecessary and
some are just a little bit questionable.
The minister is quite right to say that we have to
adapt to the times and to the morals of our age.
The days of the nuclear family are long gone and
most households do not resemble the Scottish
equivalent of the little house on the prairie. We
have to acknowledge that, adapt our thinking and
examine our law accordingly. Of course the
minister was also totally right—this must come
through in every member’s speech—that our
paramount concern must be for the children of
failed relationships.
We should make it quite clear that many people
choose not to get married. Sometimes that is
because of a legal impediment and at other times
it is a personal choice. I have little difficulty with
the proposals in the bill that will make life a little bit
easier in that respect, although—as one of the few
members present who has no personal interests to
declare—I suggest that the simple expedient of
making a will would resolve any problems with
property rights. To that extent, the legislation is
perhaps a little bit unnecessary. We must
acknowledge that people’s personal choice is just
that.
However, we also have to recognise—this was
expressed eloquently by Brian Adam and Murdo
Fraser—that as far as a child is concerned, the
preferred option is to be living in a stable family
relationship of which marriage is one of the
constituent parts. Although I say that in full
recognition of the fact that many single parents—
mostly women—have done a tremendous job in
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bringing up their children, the Executive’s own
statistics prove that a child has the best possible
chance in life if he or she comes from such a
stable background.
I do not think that we should put impenetrable
barriers in front of people to try to make them
preserve a relationship that has failed, but neither
should we make divorces easy by reducing the
prescribed waiting time to one year. In illustration
of that, I will cite an example from among my
acquaintance.
The couple had been married for seven years
and had what would be described as a good
marriage. They had two children and did all right
out of life. They had a nice house and were a nice
family. The woman, however, became infatuated
with a man with whom she worked and began a
sexual liaison to which she came to attach greater
emotional significance, so she left her husband.
She later discovered that all was not as she
thought it was, and that this well-to-do man had
misled her into leaving the household. For almost
two years she was infatuated and then she
realised that she had made a major mistake. If the
law had been as we now seek to make it through
the proposed legislation, that marriage would have
been dissolved. However, she returned to her
husband and I attended their silver wedding
anniversary three years ago. We have to
acknowledge that people make mistakes. The
proposed legislation will not assist in the
avoidance of such mistakes.
We should also consider access. I have read the
proposals on several occasions and I do not
believe that they are going to make access easier
for the father of a child. We have all heard the
nightmare stories, usually involving the Child
Support Agency, about people who have been
irresponsible about contributing to the upkeep of
their children. However, as I understand it, unless
there is joint registration of the birth, the father of a
child does not have access to the child in the
event of the marriage or relationship foundering.
That is quite wrong. The required consent could
have been withheld on the ground of
vindictiveness or it might simply be because there
has been sole registration as a matter of
convenience or expediency. I will listen very
carefully to the rest of the debate in the months
ahead because that must be considered.
I also have some sympathy with the claims of
grandparents. There can be no doubt that the
involvement of grandparents is very positive in the
lives of children, particularly the lives of children
who become vulnerable after a relationship breaks
down. I do not know whether we should legislate
for that, but it seems that scant regard has been
paid to the arguments thus far. It might well be that
once those arguments are rehearsed I would not
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be willing to agree to legislation, but that remains
to be seen.
Hugh Henry: I recognise what Bill Aitken is
saying about grandparents’ contributions; others
have mentioned it. As a grandparent myself, I
know how much I value my contact with my
grandchildren.
We started out by considering a grandparents
charter, but we came to realise that we should be
considering the needs and rights of the
grandchildren, so we have renamed it the
grandchildren’s charter. It will reflect the
contribution of grandparents, but we have to
consider the children first and others second.
Bill Aitken: I am obliged to the minister for that
contribution. I look forward to hearing the other
arguments that will be advanced about the general
content of the bill in the months ahead. For the
moment, we do not feel that we can support the
bill and will abstain at decision time.
10:52
Mr Kenneth Macintosh (Eastwood) (Lab): I
am proud, as I hope many other members are,
that the Parliament was founded on family-friendly
principles in respect of the hours that we keep, the
facilities such as the crèche that visitors enjoy and
our accessibility. Our family-friendly label refers
primarily to our working practices, but I believe
that it extends beyond that.
When the Prime Minister and his family moved
into 10 Downing Street in 1997 and Cherie Blair
gave birth to Leo, it was widely commented that
that was the first time in living memory that a baby
had been born to a serving Prime Minister. Of
course, that experience is not uncommon among
MSPs; Tommy Sheridan is the most recent recruit
to our ranks. Fiona Hyslop, Shona Robison,
Alasdair Morrison, Nicol Stephen, Dennis
Canavan, Karen Gillon, Susan Deacon and
Wendy Alexander who is soon to join us—
Mike Pringle: Twice.
Mr Macintosh: That is right. That list is not
comprehensive, but a sizeable number of MSPs
have become parents since being elected, and we
are all distinguishable by our tired looks and small
sticky stains on our shoulders. I was thinking of
forming a cross-party group, but I noticed that the
one large party that was missing from the list was
the Tory party. I hesitate to draw a conclusion but I
wonder whether that is linked—
Members: Jamie McGrigor.
Mr Macintosh: Yes. We can form a group. I was
wondering whether it was linked to the Tories’
declining popularity and numbers.
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Becoming a parent is only one aspect of family
life; we are all part of a family at different ages and
stages and we bring that experience to bear in the
chamber. I suggest that Parliament is naturally
sympathetic to and particularly understanding of
families, specifically of the need for children to be
brought up in a safe, secure and loving
environment. That sympathy and understanding is
reflected in the bill and in its treatment by
Parliament.
I believe that the bill and the family-support
measures that accompany it recognise that being
a parent is not an easy job. I am not sure that it
has ever been otherwise, but I am sure that it was
particularly difficult for our parents and
grandparents because families were generally far
larger in the past than they are now. However, the
pressures of modern life are great, particularly for
the many mothers who must juggle work with child
care responsibilities and bringing up families. The
situation is not all doom and gloom, of course,
because such juggling has meant that fathers
have had to take a greater share of child care,
which has been a liberating experience for many
men. However, the child care situation has
undoubtedly been difficult for families, particularly
mothers. Many families have buckled under the
strain, while others have adapted to it.
The bill is not prescriptive. It does not say that
there is only one way to support each other, one
environment in which to bring up children or one
way to relate to one another across the
generations. I believe that we live in a society in
which marriage is still the strongest relationship in
which to support a family, even though 40 per cent
of children are born to unmarried parents.
The bill supports the relationships that we hold
most dear: it supports the bonds between parents
and children. The bill’s intention is to protect such
bonds when they come under most stress, which
is during marital or relationship breakdown. If we
are trying to encourage and support parental
responsibility, and to maintain stability, security
and continuity in a child’s life, it is right that we
should extend rights and responsibilities to
unmarried fathers. We may regret that so many
marriages break down irretrievably and end in
divorce, but if we are genuinely interested in
maintaining strong relationships within families, we
must do what we can to reduce the acrimonious
and adversarial nature of divorce proceedings and
family break-ups. To my mind, the bill is not about
making it easier to divorce; it is about making
divorce less acrimonious. Divorce is not an easy
business and no one can ever approach it lightly,
but it can be less damaging, particularly for
children who are directly—if inadvertently—caught
up in disputes.
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I flag up my own interest in a specific issue to do
with divorce and my intention to lodge an
amendment at stage 2 to address my concern.
Within the Jewish community, a couple who have
had a civil divorce but not a religious one cannot
remarry under Jewish law. In such situations the
woman is referred to as being chained. This has
led to many upsetting and unhappy experiences,
as members might imagine. Effectively, one half of
a divorced couple can use the religious
relationship to exercise control over their former
partner. I imagine that none of us here finds that
acceptable or desirable. I understand that some
members of the Justice 1 Committee have
questions on that issue, but I hope that we can
address any concerns at stage 2 with what would
be a simple amendment that would encourage
divorcing couples to obtain a religious divorce but
would not oblige them to do so.
Mike Pringle said earlier that he was concerned
about conflating religious and civil divorce. The
difficulty is that religious and civil marriage are
already conflated. For example, a Jewish marriage
is automatically recognised under Scots law.
However, the absence of a link between the civil
and the religious at the point of divorce is part of
the current problem. Many members have
signalled their support for my proposed
amendment and I hope that the committee will
continue to look at the matter sympathetically.
I acknowledge that the support measures and
the range of family services that accompany the
bill—but which are outwith its scope—are
important. The family support services, the current
review and reform of child protection generally, the
children’s hearings system, the investment in
nursery and early years education and child care,
the early intervention programmes and the
development of antisocial behaviour orders and
parenting orders are all part and parcel of what I
believe is a comprehensive programme that will
support families when they most need it and which
will urge all our citizens to exercise responsibility
as well as to enjoy rights and freedoms. This
family-friendly bill is part of that programme and
framework and I urge colleagues to support it.
10:59
Christine Grahame (South of Scotland)
(SNP): First, I tender my apologies to the minister
and to members for my late arrival, which was due
to circumstances outwith my control and had
nothing to do with cricket balls.
I was formerly a family lawyer for 12 years, so
that experience will obviously colour my
observations on members’ remarks and on the
committee’s report. Indeed, my experience as an
individual will also affect my observations. My
views on the bill and the issues that arise from it
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differ from those of Fergus Ewing and Brian
Adam—I believe that we should not take party
lines on the bill.
I commend the report for being sensitive and
thoughtful and I commend members for what they
have said in the debate. Whether I agree with
them or not, they have all brought different
dimensions to the debate and have made it
interesting.
I think that the difficulty for us lies in trying to
structure the law to deal with people who are in
emotional turmoil. When a person walks into a
lawyer’s office in such circumstances—it is usually
the woman, as Fergus Ewing said—they can
seem at first to be in control of their emotions, but
often within 10 minutes they are in tears and the
hankie is brought out. Their lives tend to be
chaotic emotionally and in their work at such
times, and they are usually worried about what will
happen to their children and their home.
We are trying to structure something that will
take the edge, the nastiness and the adversarial
nature out of such circumstances, although it is
not always possible to do that. I do not want to go
into the individual cases to which members have
referred, but my experience is that it is usually one
of the parties in a relationship who causes the
acrimony; it is not caused by the solicitors, the
sheriff, the judge or the Court of Session. When
children are involved, every effort is made by
parties representing both sides to act in the
children’s interests. In doing so, they are also
acting in the parents’ interests, because the
unhappy moments will pass and 10 years down
the line, for example, mum and dad might have to
be at their daughter’s wedding or a christening.
Therefore, we want the parents to be able to
speak to each other. We do not want them to put
such bile into their relationship that they cannot do
so and end up, for example, not being able to see
their grandchildren. It can be like trying to square a
circle.
I also want to raise the issue of marriage and
cohabitation. I do not take the view that marriage
is necessarily the best relationship for children to
grow up in. I think that the best relationship is a
happy, loving, caring, responsible one, whoever is
involved in it, whether grandparents, an auntie or
someone else—it does not matter, as long as they
give the children stability. I suspect that many
children of married parents are unhappy because
their parents bicker and stay together only to save
face or for other reasons. It would be kinder for
children and others in such situations if parents
faced reality and accepted that, although they had
tried, the marriage was not working and that it was
in neither their interests nor their children’s to keep
up the façade.
I agree with Fergus Ewing that the first duty of a
solicitor when a marriage breaks up is to try to
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reconcile the husband and wife. I never forgot that
obligation when such people came into my office.
When a person bursts into tears after 10 minutes
in a lawyer’s office, the lawyer should not start by
trying to divide the matrimonial property or by
talking about what will happen to the children. The
wife and husband should be allowed to talk to
each other and the lawyer should listen.
Sometimes, the husband and wife will resolve their
problems
themselves.
Unfortunately,
my
experience was that everyone usually returned to
my office in due course for a divorce or a
separation agreement. Only one husband and wife
with whom I dealt were reconciled, but I heard
years later that they subsequently divorced.
However, they had at least tried reconciliation to
save their marriage. I distinguish between
reconciliation and mediation. The latter has always
had an important role to play in the sense of
formal mediation or of solicitors sitting down
informally together to talk about their clients to try
to resolve property rights and rights in respect of
children, who are usually the biggest issue.
My experience therefore is that divorce is not
easy. It is extremely painful for at least one of the
parties and it is, unfortunately, painful for the
children.
I approve of the move towards the view that
recognising marriage by cohabitation with habit
and repute has had its day. The report refers to
that issue. I once obtained in that way—it was a
one-off—recognition of marriage for a woman who
wanted to receive her deceased partner’s pension.
I am glad that we seek to acknowledge that
couples who think that they are in common-law
marriages and have rights in respect of children
and everything else do not have such rights.
Members will realise from the flow of what I have
said that I support divorce after one year with
consent and after two years without consent. I
want no-fault divorces. I have seen too many
averments put down in divorce proceedings in
which the pursuer says nasty things about the
defender and vice versa and then the children get
to read them. That method is used to put pressure
on the parties and to get the divorce over with
quickly. I want that sort of thing to be taken out of
the system. We are dealing with people; they are
nice people and they will reconstruct their lives, so
let us not put fault into the matter. When one party
decides that a marriage is at an end, it is at an
end. Let us give that marriage a decent burial and
allow the parties to move on.
11:05
Marlyn Glen (North East Scotland) (Lab): We
are debating the principles and the aim of the
Family Law (Scotland) Bill. As we have heard, the
aim is to modernise the law to reflect society in the
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21 century. I had hoped that support for the bill at
this stage would be unanimous, because it is
obvious that the law needs to be updated. To
abstain on such important issues is not
acceptable. Members need not only to engage in
the debate, but to make difficult decisions.

individuals sometimes need to be protected from
other members of their own family. We would be
failing if we did not legislate to include safeguards
to cover such situations—in particular, safeguards
for children in relation to post-separation contact
orders.

Margaret Mitchell: Will the member give way?

The welfare of the child is central to the bill, but
we must debate how the child’s welfare can be
promoted. Momentum is building as a result of
campaigns—for example, by Children are
Unbeatable!—for the bill to include legal reform
that would give children the same protection as
adults under the law on assault, and to use this
opportunity to promote positive and non-violent
discipline.

Marlyn Glen: Perhaps I will give way later.
I refer members to the Scottish social attitudes
survey 2004, on which the Justice 1 Committee
heard a presentation yesterday, and I draw
members’ attention particularly to the division of
attitudes that was revealed by the survey. The
survey found that attitudes are divided along the
lines of age, sex and education. Younger people,
women and people with education were more
tolerant and liberal on questions of family law. As I
said yesterday, it is unfortunate that the
membership of Parliament does not mirror the
make-up of society.
During the summer recess, there was a question
in the democracy exhibition in the Parliament foyer
about how many MSPs there are, but it is more
interesting to consider how many MSPs there are
under the age of 40. The Family Law (Scotland)
Bill has to cover people who are actively in
families; most of them will be under 40. We have
to consider that, and I recommend that everyone
read the survey.
The bill’s proposals are wide ranging, from
considering how Parliament can get rid of the
status of illegitimacy and phase out marriage by
cohabitation with habit and repute to giving
responsibilities and rights to unmarried fathers
and—of central importance—financial protection to
cohabiting couples. All those proposals are
necessary and laudable, but many details will
have to be considered. For example, the
Executive’s response to the Justice 1 Committee’s
report confirms that amendments will be
introduced to ensure parity between civil
partnership and marriage. I welcome that
commitment, but will that parity be a simple parity
on matters that the bill covers, or a wider parity to
even out anomalies that were left in the Civil
Partnership Act 2004? We will have to address
many such questions of detail, and I urge the
minister to consider the issue.
Every individual has experience, good or bad, of
family life, and people’s insights can be useful in
consideration of the reform of family law. However,
the law has to help in a general way; it should not
be skewed to right an individual family difficulty.
We have all heard heart-rending stories about
what people want and what people think the law
should redress, but we have to work towards clear
and workable legislation that provides legal
protection for all families. One difficulty is that

There are other urgent and more fundamental
challenges. Children need security; research
shows the need for a settled primary care giver.
As has been suggested, the phrase is gender
neutral, but in our society the primary care giver is
generally the mother.
One of the many difficult issues will be how to
legislate for children when a relationship has
broken down and both partners still desire to
maintain contact. Real tension can develop when
two people have different perspectives and no
agreement. If agreement is possible, the guidance
in the excellent proposed parental agreements
could play an important role in ironing out the
practical difficulties of shared parenting. The
importance of working out an agreement is central.
The parents must be encouraged to agree about
child care and contact. If we consider forcing
contact, we will lose the child-centred perspective.
Children are aware of conflict; they know when
people are putting up a façade. We need to take
account of research and to listen to social workers,
carers, psychologists and so on, so that the Family
Law (Scotland) Bill can reflect what we know
about child development.
Scottish Women’s Aid is anxious that children
should not be forced to meet a non-resident parent
if there is a chance of harm being done. The
organisation’s campaign for safe contact seems to
be a basic requirement and the issue has to be
tackled. I urge the minister to continue in dialogue
with Scottish Women’s Aid so that the bill will
contain practical provisions to ensure the safety of
children who are vulnerable.
We have considered specialised family law court
systems; perhaps such a system should be
introduced throughout the country because our
children have to be protected in our courts. As I
say, I urge the minister to continue a dialogue with
Scottish Women’s Aid. The Justice 1 Committee is
continuing such a dialogue.
We must also consider the non-entitled spouse’s
right of occupancy after separation. The
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Executive’s response to the committee’s report
cites the charge of fraud as the remedy, but that is
not an adequate response if a woman is losing her
house.

was created through a positive and joint decision.
Should an exception not be made for child care
cost claims when the child has been brought into
existence by the joint plan of both women?

I welcome the changes that the minister has
already mentioned, especially in relation to sorting
out the complexity of legislation on interdicts and
powers of arrest. I conclude by urging members
throughout the chamber to support the bill.

This has been an extremely good debate. I
agree with Stewart Stevenson and Margaret
Mitchell about the pressures caused by the
timescale. Their points were well made.

The Deputy Presiding Officer (Murray Tosh): I
express my regrets to other members who wished
to speak, but I have to move now to closing
speeches, which will be allowed a strict six
minutes.
11:11
Mike Pringle: I start by referring to a couple of
issues that might not have been referred to during
the debate. One is the abolition of illegitimacy, and
I will quote from the written submission of the Law
Society of Scotland to the Justice 1 Committee.
The society said that
“the only remaining remnant would seem to be the law on
titles, coats of arms etc. For many years, illegitimate and
legitimate people have had the same rights of succession.
The Sub-Committee considers that the time has come to
abolish the status of illegitimacy, as recommended by the
Scottish Law Commission.”

I am very pleased that Executive lawyers seem to
be discussing with Scotland Office lawyers how to
remove the remaining statutory obstacles to
removing the status of illegitimacy. However, I
suggest to members that, as lawyers are involved,
they should not hold their breath.
A second issue that I want to raise with the
minister
concerns
financial
provision
on
separation. If not today then at a later date, I
would like an answer to the following situation,
which was raised by the committee’s legal adviser.
A man moves in with a woman who has two
children. Later, he moves out. He has been in a
cohabiting relationship but, after he leaves, he will
have no obligation to share the caring costs with
the woman.
That scenario is very different from that of two
women in a same-sex couple who decide to start a
family together. One woman becomes pregnant on
the expectation that she will have indefinite
support from the other because they have made
the decision to have a child together. If, after
having agreed jointly to have a child, the women
separate some time later, it is surely more just to
require the non-genetic parent to continue to
contribute than it would be if she had not been
party to the decision to procreate. The fact that
she is not a parent for legal purposes is obviously
a quirk of the law. It does not justify relieving her of
the obligations that she undertook when the child
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Stewart Stevenson talked about resources. I
st
went to see Children 1 , which runs a family group
st
conferencing system. Children 1 told me that only
13 out of the 32 councils in Scotland participate in
that system. That comes down to resources.
Family group conferences, and the new parenting
agreements that others have mentioned, will
reduce conflict—if we can ensure that resources
are put in.
I agree entirely with Pauline McNeill’s comments
about the need to extend parental rights to
unmarried fathers. That is only fair. She also
referred to disputes that involve a parent who
refuses to accept the court’s decision. On that
issue, Sylvia Jackson—I am sorry that she has left
the chamber—put the case extremely clearly.
Indeed, the evidence that the committee heard
from her constituent—he appeared before us as
an individual member of the public, which is
unusual—impressed all committee members.
I agree with Mary Mulligan that the bill will not
undermine marriage, but I could not agree more
with Ken Macintosh that the bill will make divorce
easier and that, in doing so, it will surely be to the
benefit of children. However, I accept Mary
Mulligan’s point that the whole issue of divorce will
need to be discussed long and hard by the
committee and I realise that some committee
members might still need to be convinced by the
proposals.
Christine Grahame, Mary Mulligan and Sylvia
Jackson said that lawyers are willing to help in
providing conciliation. I entirely accept that but, as
Sylvia Jackson pointed out, the issue is the
timescale and the endless amounts of time
involved. As we all know only too well, lawyers’
time is extremely expensive. We need to get the
legal profession to speed up the whole process
from start to end so that people are more able to
get their point of view across in court.
Sylvia Jackson also pointed out that, when
relationships break up, the father is often the one
who is left out on a limb. Fathers must be given
more opportunity. Surely they should have as
much right as the woman to continue to see the
children of their former marriage.
The debate has been extremely interesting. I am
sorry that the Conservatives will abstain from
voting on the motion. I accept that, as two
Conservative members said, marriage is the best
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way of raising children, but in today’s society, in
which fewer and fewer are getting married,
marriage is absolutely not the only way of raising
children.
11:17
Lord James Douglas-Hamilton (Lothians)
(Con): After so many excellent speeches, I cannot
help feeling that, unless individuals are driven to
extremities, they are well advised to steer clear of
lawyers—I say that as a former lawyer.
Before summing up the debate, I should mention
an interest, in that as a back bencher I introduced
into the House of Commons two 10-minute rule
bills: the Law Reform (Husband and Wife)
(Scotland) Bill and the Law Reform (Parent and
Child) (Scotland) Bill. Under the first of those bills,
I was responsible for the perhaps extremely
controversial reform that abolished praepositura.
As not all members may remember what
praepositura was, let me refresh some memories
by clarifying that, in layman’s language, it might
fairly be described as the assumption that
husbands will always pay their wives’ bills for
household goods. Although I had some sympathy
with that concept, rightly or wrongly I took the view
that, at a time of equality between the sexes,
praepositura was not in keeping with the spirit of
the times.
The Law Reform (Parent and Child) (Scotland)
Act 1986 sought to abolish the stigma of
illegitimacy by giving equal rights to children of
unmarried parents where their parents had left no
will. The act also abolished the Bastards
(Scotland) Act 1836, which contained such an
appallingly patronising sentiment that I am not
even prepared to repeat it now that the document
has been consigned to the dustbin of history,
where it belongs.
The Conservatives are glad to agree with major
aspects of the Family Law (Scotland) Bill. For
example, we welcome the extension of protection
against domestic abuse that will be delivered by
extending the scope of matrimonial interdicts and
by introducing domestic interdicts to cover the
applicant’s home and place of work and the school
that any relevant child attends. Those are
important and necessary protections. Similarly, we
believe that a father who is not married to the
mother of his child should automatically acquire
parental responsibilities and rights if he jointly
registers the birth with the mother. Those reforms
are wholly admirable and should go through.
However, we will abstain in today’s vote on the
general principles of the bill. Although we believe
that many areas of family law are in need of
reform, we are concerned that the measures to
reduce timescales for divorce will undoubtedly
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make divorce easier. We are not persuaded that
such reforms will not undermine the institution of
marriage. The minister has heard the serious
concerns that were expressed by my colleague
Murdo Fraser. We hope that, after listening to the
views that have been put forward in today’s
debate, the Executive will give reassurances at
stage 2.
I wish to make it clear that I altogether respect
the honourable intentions of those who introduced
the bill. I see these matters not in black and white
but primarily as matters of balance and judgment. I
have no doubt that relevant issues will be
considered in depth during the bill’s committee
stage, but at this stage we are reserving our
position until we know exactly how the bill will
develop.
In addition, I invite the minister to consider the
representations of Scottish Women’s Aid. As
Marlyn Glen, who dwelt on the subject, has
already explained, Scottish Women’s Aid believes
that the bill should legislate to safeguard children
who live with domestic abuse. In such a difficult
and sensitive field, I hope that full consideration
will be given to those representations, as everyone
should have the right to live free from abuse and
fear.
In conclusion, we recognise that the bill needs to
address certain aspects of family law that need to
be modernised. This morning many MSPs,
including Mike Pringle, have supported that view.
However, our hope and aspiration is that that
should be done in a way that does not jeopardise
the institution of marriage, which has served our
country so long and so well.
The task for the Executive is rather like that
which was given to ancient mariners who had to
encounter the dangers of sailing between Scylla
and Charybdis. In other words, ministers need to
modernise the law, but they must also avoid
undermining
the
institution
of
marriage.
Completing that task should not be beyond the wit
of mankind and, most certainly, not beyond the wit
of ministers.
11:22
Mr Kenny MacAskill (Lothians) (SNP): I have
a great deal of sympathy for what Lord James
Douglas-Hamilton said, although I do not
necessarily agree with all the points that he made.
However, he put matters very eruditely.
There are many poignant aspects to this clearly
difficult debate. When we are interviewed by
school kids, as we often are, they always ask,
“What is the hardest part of your job, mister?” For
me, clearly the hardest part is dealing with matters
that impinge upon morality.
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Differing views have been expressed in different
parts of the chamber. I approach the issue with, I
must say, a great deal of sympathy for what the
Deputy Minister for Justice said in his speech. I
frequently chastise the Executive, but it is to its
credit that it has brought before us today’s debate.
In Scottish family law, it is clear that there are
lacunae and difficulties. Even Lord James, who
sits on the Tory benches, accepts that there are
matters on which we must go forward.
At present, I am minded to support the
reductions in separation periods from five years to
two years and from two years to one year. That
said, having listened to the points that Fergus
Ewing and Mary Mulligan made, I am equally
persuaded that there are good arguments against
making such a change. I find this area difficult
because it is clear that the time limits—whether
they be two years and one year or five years and
two years—are perfectly arbitrary. Why cannot
they be 36 months and 18 months? There is no
logic to the time limits, but there are times when,
sooner or later, we just need to make a decision.
As I said, it is to the Executive’s credit that it has
introduced a bill that deals with important issues
that affect our society. Our party has a free vote
on the bill, but our general overall view is to
support some upgrading of the law. My position is
that I recognise that our society has changed,
although I may not always have liked or been
happy with the changes. Perhaps I am just
becoming middle-aged—I sometimes feel that I
am growing into my father—but I recognise that
some aspects of our society that I might not wish
to see are with us to stay.
The law has a duty to reflect, and to be able to
deal with, those aspects of modern-day society; it
should not ignore them. We cannot have a
legislative system that lives a lie. Whether rightly
or wrongly, if we now have a society in which more
children—or substantial numbers of children—are
born out of wedlock, we have an obligation to
ensure that the law both reflects that and
recognises those children’s rights. We need to
strike a balance, but we need to go with that.
Some aspects of our society, such as gross
domestic product and unemployment, can be
measured. How can we quantify the happiness of
an individual who wishes to leave a long-term
marriage and enter into a new relationship? How
can we quantify the distress for the other individual
who does not want the relationship to break up?
How can we quantify the unhappiness of a child
whose parents are in a loveless marriage or a
marriage in which there is violence? It is also
difficult to quantify the problems that arise in
single-parent families, but we know that they exist.
It is difficult to quantify those intangibles, but try
we must.
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At the end of the legislative process, we may
decide to sit at five years and two years, as
Fergus Ewing and Mary Mulligan proposed.
Sufficient time should be made available to ensure
that those provisions are fully debated and
discussed. If that happens, at least we will have
had a debate that will allow us to set down
legislation for another generation. We need to do
that; Scotland is lagging behind at the moment.
I practised in family and matrimonial law for
some 20 years, as a result of which I am clear
about only one thing: matters are very rarely black
and white. I take cognisance of Lord James
Douglas-Hamilton’s important point—with which I
fully agree. If someone can avoid going to court,
they should do so; the problem is that to err is
human. I have a great deal of sympathy for the
points that Mike Pringle and Sylvia Jackson made.
However, in circumstances such as those that
they raised, the problem is not the law but the
individuals involved. I am reminded of the old
adage of King Solomon simply saying that the
child should be divided up; we can just imagine
the natural mother speaking up and saying, “But a
sheriff cannot do that.”
A woman might say that she will not give the
father access when there is no manifest reason
why he should not get it. What do we expect our
sheriffs to do in those cases? Would we not be the
first to oppose the sheriff if he were to remand the
woman to Cornton Vale for 30 days? Do we
expect the sheriff to impose a fine of £2,500?
Surely that would just impoverish the family and
impinge upon the child.
There are instances when the problem is not the
law or the sheriff but individual human beings. In
many instances, people act irrationally. We have
to try to minimise that and to ensure that we fully
debate and discuss these matters. Again, in many
instances, the best way forward is for people to
avoid the legal process. I agree that we should
look at reconciliation and mediation. As Christine
Grahame said, it is essential to try to take the sting
out of the situation in order to avoid the bile and
acrimony.
Pauline McNeill: I am concerned that family law
is the only area of law in which an individual can
be found in contempt of court without sanction. By
not addressing what could be done, we are saying
that that is perfectly fine. I do not underestimate
what would be involved in addressing it, but in too
many cases that is what has happened, which is
not in the best interests of the child.
Mr MacAskill: I disagree with Pauline McNeill.
Thankfully, those cases are few in number—they
happen rarely, and powers exist to address the
situation. For example, if he so desired, the sheriff
could impose a custodial sentence—I have every
sympathy with sheriffs who do not take such
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action—and although he could impose a monetary
penalty, he often does not. Ultimately, he could
switch custody or residence from the mother to the
father or vice versa. However, in many instances,
it would not be appropriate to do so. We have to
try to rationalise how we deal with those people
and, for many people, the only way to go about
things is to improve the mediation situation.
The SNP agrees fully with what has been said
about parental rights and I am glad to see that
other parties are on board on the issue. We also
agree that the provisions on cohabiting couples
are equally essential. These are value matters,
however. I have been married for many years—I
forget how many; I will probably be chastised for
saying that when I get home. It is for individuals to
decide whether to marry. I believe that marriage is
a good thing and that it benefits society, but there
are limits to what society can do to enforce such
views.
We have to recognise that we need both
legislative change and cultural change, and the
law has a role in bringing about cultural change. In
the exchanges that I have had with the minister in
previous debates on the subject, I have raised the
issue of respect. Respect is not simply to do with
antisocial behaviour but involves people
recognising not just their own rights but those of
their children. People have to recognise the impact
that what they want from a relationship has on a
child that they have brought into the world. As a
legislature, the Parliament has to try to move
these matters forward.
We need to beef up the definition of
cohabitation. A separation is involved: the judiciary
does not decide the law but interprets it, and the
Parliament’s role is to give clear criteria.
11:29
The Minister for Justice (Cathy Jamieson):
We have seen another side to usually combative
speakers who today showed that they can take
thoughtful, compassionate and caring approaches
to a debate. I hope that those who are watching
the debate—the media, the people in the public
gallery and those who are watching from
elsewhere—recognise that the Parliament is
sometimes at its best in debates about very
difficult and sensitive issues. The range of views
and opinions expressed in such debates does not
necessarily split entirely along party lines. As
parliamentarians, we spend our time trying to get
the best solution for all the people in Scotland.
Today’s debate has been a mature one with a
number of extremely good contributions. I am a bit
surprised to discover that I am one of the
members who remembers some of the work that
Lord James Douglas-Hamilton did in one of his
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previous lives in another place. I reassure
members that the Executive has not pursued the
bill with undue haste; I argue that starting out on
something back in 1989, with further consultations
in 1992, 2000 and so on, reflects how complex the
subject is. Indeed, the Executive is sometimes
criticised for not bringing difficult issues on to the
floor of the chamber or for not introducing
legislation on difficult issues.
Stewart Stevenson: In the light of the minister’s
remarks, is she minded to look again at the
amount of time that the Justice 1 Committee will
have to deal with the very real complexity of the
bill?
Cathy Jamieson: Obviously, I do not have
exclusive control over the parliamentary
programme. However, I understand that, as the bill
moves through the committee process, the Deputy
Minister for Justice is keen to have the opportunity
to engage fully with the committee in resolving
some of the issues.
At the outset, I place on record my gratitude to
Pauline McNeill, her committee and the Deputy
Minister for Justice for working together to try to
resolve some of the issues to date. I also want to
put on record my thanks to Alan Finlayson for his
work on the parenting agreement, to which Mike
Pringle, Sylvia Jackson and other members
referred in the debate. We have seen the draft
agreement, which looks like an excellent piece of
work. I am sure that it will help parents who are in
very difficult circumstances to try to come to some
agreement.
I also want to put on record my thanks to the
Grandparents Apart self-help group for its
involvement in the work on the charter for
grandchildren. Some members of the group have
experienced very difficult personal circumstances;
we heard some very powerful stories from them.
Ms Rosemary Byrne (South of Scotland)
(SSP): I am grateful to the minister for mentioning
the charter for grandchildren and the work of the
Grandparents Apart self-help group. Does she
agree that the role of grandparents is a key one?
Does she further agree that we should try to
emphasise their role on the face of the bill? After
all, grandparents make a huge contribution to the
protection of children. Will she give careful
consideration to that suggestion?
Cathy Jamieson: I give Rosemary Byrne, who
has taken a close interest in the subject, the
reassurance that she seeks. The Executive wants
to ensure that children’s best interests are
represented and advocated at every stage.
John
Swinburne
also
mentioned
the
Grandparents Apart self-help group. Its members
recognise that the issue is not about grandparents
exercising their rights but about what is in the best
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interests of their grandchildren. I am aware that
the group continues to have concerns about the
bill as it stands. I give the commitment that the
Executive will continue to pursue solutions that will
allow grandparents to have a continuing role in the
lives of their grandchildren. When we include
people in our work at stage 1, it is a sign that we
can tease out the difficult issues and find a way
forward.
Margaret Smith: Will the minister take an
intervention?
Cathy Jamieson: I am sorry, but I need to move
on. I have taken a couple of interventions already.
As stage 2 progresses, we will have more work
to do. I am thinking in particular about the difficult
issues around contact orders and the separation
periods involved in divorce. Members have
reflected a range of views and opinions on those
subjects this morning. However, as Kenny
MacAskill and other members recognise, we need
to realise that the Parliament is charged with a
serious responsibility: we have to put in place a
legislative framework that deals with the problems
that real families—about whom we have heard a
lot this morning—deal with today and which will
stand the test of time.
The legislation must reflect Scotland’s values; it
must reflect the uniqueness of Scottish culture; it
must support stability in relationships to ensure the
best possible start for children; and it must
recognise that marriage holds a very special place
for many Scots. Pauline McNeill, Fergus Ewing
and Ken Macintosh, among others, recognised
that in the debate this morning. At the same time,
they also recognised that although marriage is
special for people of all religious faiths and of
none, people who live in other types of relationship
can, and do, give their children the loving, caring
upbringing that they need. Susan Deacon and
Mary Mulligan gave us powerful reminders of that
in their speeches.
Members also recognised that marriages break
down and that there is domestic violence. I
witnessed that first hand in a former life as a social
worker, when I had to take into care children from
some very difficult circumstances when a marriage
had broken down.
A balance must be struck. We must weigh up all
the arguments and all sides of the story to get that
balance right. I wish to give some reassurance:
nowhere did we suggest, as perhaps Bill Aitken
indicated in his example, that people would have
to move towards divorce at a much earlier stage. It
obviously
must
be
down
to
individual
circumstances. The challenge for us is to deal with
all the complexities that might arise and to put in
place the support that allows people to go for
reconciliation if that is what they want. At the same
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time, however, if people decide that a marriage is
over, they should be able to move forward without
acrimony, as Ken Macintosh said.
That is the challenge for us. After today’s
debate, I am heartened by the belief that the
Parliament can rise to that challenge. We have to
take that challenge on, as we must take on many
other complex issues. We cannot shirk the task.
We experienced some difficulties in the debate
this morning, and those are exactly the difficulties
that sheriffs and others face day and daily when
taking decisions about the lives of children. They,
too, have to get the balance right.
Contact agreements are often very difficult to
arrive at. We should recognise, however, that
some 90 per cent of cases are resolved without
people having to go to court. Mary Mulligan,
Marlyn Glen, Sylvia Jackson and others raised
some of the very difficult issues that we will have
to consider—I am thinking in particular of domestic
violence and getting contact agreements that work
for both parents and children. A contact
agreement that will be right for a toddler may not
necessarily be right for a child at primary school
and certainly will not be right for a teenager who
might be developing their own life in the transition
to adulthood; they must have a say in the process.
I have looked with great interest at models from
elsewhere, and I know that the committee looked
at the Australian example in particular. I have
made it very clear that we will listen to the
suggestions from the committee and others about
how we can improve the situation; Kenny
MacAskill highlighted that point well this morning.
I am not afraid of proposing tough sanctions or
taking difficult decisions. However, we must pause
and reflect when we talk about enforcement. Is
Parliament willing to take those steps? It is already
possible to fine parents; it is already possible to jail
them if they do not agree to contact orders. Would
community service add anything? What would the
effect be on the children in such circumstances?
Should we not instead encourage parents to see
children as people in their own right rather than as
property? Should we not be encouraging adults to
recognise their responsibilities to children, and
their responsibilities when relationships break
down?
I am aware that I have to wind up. I want again
to thank the committee for its involvement to date.
We have tried to listen; we have indicated that we
will lodge a number of amendments at stage 2;
and we will reflect very closely on the debate this
morning.
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Family Law (Scotland) Bill:
Financial Resolution
11:39
The Presiding Officer (Mr George Reid): The
next item of business is consideration of the
financial resolution on the Family Law (Scotland)
Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Family Law
(Scotland) Bill, agrees to any increase, in consequence of
the Act, in expenditure charged on, or payable out of, the
Scottish Consolidated Fund.—[Cathy Jamieson.]

The Presiding Officer: The question on the
motion will be put at decision time.
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Decision Time
17:00
The Presiding Officer (Mr George Reid):
There are six questions as a result of today’s
business. The first question is, that motion S2M3233, in the name of Cathy Jamieson, on the
general principles of the Family Law (Scotland)
Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
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McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Mrs Margaret (Moray) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Sheridan, Tommy (Glasgow) (SSP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

The Presiding Officer: The result of the division
is: For 86, Against 4, Abstentions 23.

19234

Motion agreed to.
That the Parliament agrees to the general principles of
the Family Law (Scotland) Bill.

The Presiding Officer: The second question is,
that motion S2M-2737, in the name of Tom
McCabe, on the financial resolution in respect of
the Family Law (Scotland) Bill, be agreed to. Are
we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
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McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Tosh, Murray (West of Scotland) (Con)

The Presiding Officer: The result of the division
is: For 94, Against 2, Abstentions 17.
Motion agreed to.
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Family Law
(Scotland) Bill, agrees to any increase, in consequence of
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the Act, in expenditure charged on, or payable out of, the
Scottish Consolidated Fund.
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