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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
27th Meeting, 2011 (Session 2)
Wednesday 21 September 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan

Bruce McFee
Margaret Mitchell
Mike Pringle

Apologies were received from Stewart Stevenson.
Family Law (Scotland) Bill: The Committee took evidence from the following
witnesses—
Mary Lockhart, Media and Public Affairs Worker, Scottish Women’s Aid;
Heather Coady, National Children’s Rights Worker, Scottish Women’s Aid;
and
Louise Johnson, Legal Issues Worker, Scottish Women’s Aid.
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Scottish Parliament
Justice 1 Committee
Wednesday 21 September 2005
[THE CONVENER opened the meeting at 10:07]

Family Law (Scotland) Bill
The Convener (Pauline McNeill): Good
th
morning. I welcome everyone to the 27 meeting
of the Justice 1 Committee in 2005. I have
received apologies from the deputy convener
Stewart Stevenson. I should also ask members to
switch off their mobile phones, as they interfere
with the sound system.
We have an unusually short agenda this
morning. For the first item, we will take further
evidence from Scottish Women’s Aid on the
Family Law (Scotland) Bill. I welcome to the
meeting Mary Lockhart, the organisation’s media
and public affairs worker; Heather Coady, the
national children’s rights worker; and Louise
Johnson, the legal issues worker.
We have approximately an hour to discuss your
proposals, which is not a bad amount of time. Do
you wish to make any opening remarks before we
go to questions?
Heather Coady (Scottish Women’s Aid): I will
briefly outline the issues that we want to discuss.
We read with interest the committee’s stage 1
report and the Executive’s response and we thank
the committee for asking us back to give further
evidence. We would like to talk about various
issues, which I will highlight in order.
Section 4 of the bill deals with the duration of
occupancy rights. We agree with the stop-theclock approach that the Deputy Minister for Justice
has suggested with regard to actions raised for
occupancy rights or additional exclusion orders.
On section 5, we also agree with the minister,
providing that the same stop-the-clock principle is
applied to the sale of a house. If members have
any specific questions on that matter, my
colleague Louise Johnson will provide further
details on our present position.
On matrimonial interdicts, we believe that
although it would be useful to have one legislative
framework for domestic abuse, it should not be
introduced at the cost of the protection that is
currently available to women. For example, the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981 contains an automatic power of arrest.
On the rebuttable presumption that we
presented, it is clear from the committee’s report
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and the Executive’s response that there is a
reluctance to introduce a rebuttal presumption into
the bill, despite the acknowledgement that there
are serious concerns that must be addressed.
Having taken note of what has been said on the
issue and having taken advice from academics
and other legal experts, we have suggested an
amendment, which members will have seen. We
hope that the committee will agree that the
amendment would strengthen the welfare principle
without compromising children’s and a nonabusing parent’s safety by being too prescriptive.
We feel that there is room in the bill for the
provision in the amendment.
We understand that existing legislation focuses
on the welfare principle. Indeed, in an ideal world,
we would expect interpretation of that to be based
on a clear understanding of the complex nature of
domestic abuse and how it impacts on the safety,
well-being and health of children and young
people as well as those of a non-abusing parent.
However, from our experience, and that of a
variety of organisations, we are not convinced that
the current approach has the desired effect; we do
not believe that the welfare principle is always
adhered to. We feel that the Children (Scotland)
Act 1995 must be amended to strengthen the
welfare principle.
We were involved in the stakeholders’ group that
drafted the parenting agreement, so we are
interested in progress on it. We are concerned that
the parenting agreement should be voluntary. If it
were enforced, we believe that that would give a
lot of scope for the continued abuse and control of
women who have experienced domestic abuse.
We are happy that the draft parenting agreement
has a section on safety and refers specifically to
domestic abuse. It states that it would not be
appropriate to use an agreement within a context
of abuse.
We are concerned about the enforcement of
parental responsibilities and rights via contact
orders for two reasons. First, the emphasis seems
to be on a resident parent upholding the contact
arrangements. No reference is made to sanctions
if a non-resident parent fails to turn up or take their
responsibilities seriously. In terms of the welfare
principle, we feel that it is fair that children should
be able to have contact with both parents.
However, I do not understand why there should be
an emphasis on sanctions for a resident parent but
no similar reference to sanctions for a nonresident parent who fails to uphold the contact
arrangements.
Secondly, we expressed previously to the
committee our concern about contact orders being
enforced when domestic abuse, which often does
not come to light, is taking place. We know that
there are strong links between domestic abuse

2103

21 SEPTEMBER 2005

and all forms of child abuse. Therefore, we are
concerned about sanctions being imposed on
women who refuse
to honour contact
arrangements because they have real concerns
for their children. We are happy to say more on
that if the committee wants to ask questions.
We strongly support the position of other
organisations in the children are unbeatable!
alliance and we believe that what it seeks should
be included in the bill. Currently, Women’s Aid has
a no-smacking policy in refuges, because we
believe that everyone, including children, has the
right to freedom from violence.
The Convener: Thank you for your helpful
opening statement. On your final point, the
committee does not propose to discuss that matter
at this meeting.
Heather Coady: That is fine. I just wanted to put
our position on record.
The Convener: We are more anxious to get
something workable around your primary concern
about domestic violence and contact orders. We
will go straight to questions.
Marlyn Glen (North East Scotland) (Lab): It
strikes me that, although we are concentrating on
one issue, we must be clear about other issues. I
ask the witnesses to expand on the occupancy
rights issue. Am I correct in understanding that
they are now pleased with the Executive’s
position? If not, are they still concerned about the
proposed change to the time limit?
10:15
Louise Johnson (Scottish Women’s Aid): We
are content with the Executive’s proposal for the
two-year period, as long as it goes ahead with its
proposal that the clock would stop if the nonentitled spouse raised an action for enforcement
or declaration of their occupancy rights or—this
has not been mentioned—if they sought an
exclusion order. We discussed the periods and
thought that two years would be acceptable and
sufficient; we did not want to be unreasonable.
However, we considered what would happen if the
non-entitled spouse applied for an exclusion order
and did not get it, for whatever reason. I will touch
on something relating to the Matrimonial Homes
(Family Protection) (Scotland) Act 1981, which the
committee needs to look at. If, for whatever
reason, the non-entitled spouse wanted to
appeal—perhaps because she did not get legal
aid or because a sheriff did not grant an exclusion
order—what would happen? Would the clock stop
or would it continue to tick until the appeal was
heard and had gone through?
On exclusion orders, the committee may want to
review section 5(3) of the 1981 act, which deals
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with the sheriff’s reasons for not granting an
exclusion order because it would be unjustified or
unreasonable. We have heard from our local
groups that sheriffs are not granting exclusion
orders on the ground that the women can go to a
refuge. The sheriffs are saying that they will not
grant exclusion orders because temporary
accommodation is available. However, that is a
quite erroneous interpretation of the legislation;
they are failing to consider the spirit of the 1981
act. It is the actions of the other person that should
be considered, rather than the fact that the woman
can get temporary accommodation. That is a
worrying development that the committee might
want to consider. If there are going to be more
such decisions, that will affect the two-year period,
and the committee will have to take that into
consideration.
Section 5 of the bill deals with the occupancy
rights of third parties. Having discussed the
matter, we think that stopping the clock would be
sufficient. However, if the non-entitled spouse has
raised an action for the enforcement or declaration
of occupancy rights or for an exclusion order, our
comments in relation to what happens if they do
not get an order would apply. The same point
probably arises in relation to section 6 of the bill.
We have no points to raise in relation to section
7. I will go on to talk about the interdicts in later
sections, but that is our position on occupancy
rights.
Marlyn Glen: I have no more questions on
occupancy rights.
The Convener: I am interested in what Louise
Johnson said about the 1981 act and the reasons
that sheriffs can give for not granting an exclusion
order. What does a woman generally need to
show to get an exclusion order?
Louise Johnson: She would have to present
affidavits to the court substantiating evidence from
herself and from third parties—perhaps police and
medical evidence—showing that, for the protection
of herself and the children, the other person
needed to be excluded from the house. However,
we are not necessarily questioning the evidential
issues; we are questioning the sheriff’s judgment
not to grant an exclusion order on the ground that
alternative accommodation is alleged to be
available to the woman.
The Convener: In such cases, the sheriff has
accepted that there is evidence to show domestic
abuse but has decided that the remedy is—
Louise Johnson: I was not given a lot of
information about that. The crux of the matter is
the fact that he does not grant an order not
because the evidence is insufficient, but because
it appears that the woman can go to a refuge and
there is no need to exclude her partner from the
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house. He reckons that, because a temporary
refuge is available, to which the woman could go,
it would be inequitable to exclude her partner from
the house. However, that is not in the spirit of the
1981 act; it completely reverses the emphasis.
Instead of looking at the partner’s offending
behaviour, the sheriff is penalising the woman
because she can go to temporary accommodation.
A refuge is not permanent accommodation—the
house is permanent accommodation, and that is
where the woman wants to be. She does not want
to go to a refuge unless she absolutely has to.
The Convener: Could you remind the
committee how long a woman could remain in the
house for if she were successful in achieving an
exclusion order and enforcing her occupancy
rights as a non-entitled spouse?

The other matter that concerns me is to do with
police enforcement, although this might not be an
issue for members. The police have to satisfy two
tests before they can arrest the person under the
power of arrest in the 2001 act. However, there is
only one test under the 1981 act. Again, we do not
want an erosion of the protection that the 1981 act
affords. It is a complicated issue to discuss.
Members have a point—we do not want a
catalogue of interdicts under the 1981 act, under
the common law, under the 2001 act, under the
Civil Partnership Act 2004 and under the Family
Law (Scotland) Bill. The legal profession is
certainly using the provisions in the 2001 act in
relation to people who are excluded under the
1981 act, but it still uses the 1981 act for exclusion
orders.

Marlyn Glen: There has been some movement
on interdicts. Will you expand on that?

Marlyn Glen: The situation is astonishingly
complicated, which is where we started out—we
know that it is complicated. The trick is to simplify
or codify the law without watering it down or losing
the existing protection. We also do not want to
create extra cost, which was the important point
that you just made, as that would be prejudicial.
There are many issues to take in. We do not want
to worsen the situation.

Under the 1981 act,
“attachment of powers of arrest to matrimonial interdicts”

is mandatory. However, section 1(2) of the 2001
act says:
“The court must, on such application, attach a power of
arrest to the interdict”.

We were concerned that the mandatory element
would be lost and that women would find it more
difficult to have a power of arrest attached to an
interdict.
If we adopt the model in the 2001 act, we have
to be careful that other protection provided for in
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the 1981 act is not lost. Matrimonial interdicts
come in tandem with exclusion orders. One would
have to be careful with the drafting to ensure that
exclusion orders were not diluted or prejudiced by
any changes to the 1981 act. Members should not
forget that under the 1981 act, a power of arrest
has to be attached to an interdict where an
exclusion order is granted. We do not want to lose
that power.

Louise Johnson: She can remain for as long as
the court allows, if her occupancy rights are
declared. The non-entitled spouse has an
automatic right to occupy. If she is locked out of
the house by her partner, she can go to court to
have her rights declared and the court will say,
“You have the right to go back in.” If she then
attempts to go back in and her spouse still refuses
to let her in, she can get an enforcement order
from the court to ensure that she gets into the
house. The other side is the exclusion order,
which ensures that the spouse is taken out of the
house. So one provision makes sure that she gets
back into the house and can stay there with the
spouse, and the exclusion order ensures that the
abusing spouse is taken out, so that she is there
on her own.

Louise Johnson: We are concerned about the
possibility of women losing protection in the
consolidation of the legislation. We noticed that
the Law Society of Scotland said in its evidence
that the focus of the 1981 act was on the
matrimonial home, that there should be a single
remedy for victims and that we should adopt the
Protection from Abuse (Scotland) Act 2001 model
rather than amend the 1981 act.
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We foresee another potential problem in relation
to extra cost. If a solicitor presented a request for
a power of arrest and an exclusion order in one
submission, there might not be any extra cost.
However, if a problem arose, a woman might have
to make two applications for legal aid, and we do
not want to prejudice women financially any
further.

Louise Johnson: That is right.
The Convener: I probably speak for all
members when I say that that is our aim. On the
face of it, it may look as though consolidating the
existing legislation would be simple, but when we
repeal a law, we might lose something that we did
not know was there.
I was on the committee that considered the bill
that became the Protection from Abuse (Scotland)
Act 2001, so I know what was in our minds. That
act was intended to mirror the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 and to
give the same power of arrest that is in the 1981
act. However, you are right that there have been
hangover issues about the use of the power,
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which is more costly because it stands alone. The
2001 act is the model for domestic abuse cases,
but also for circumstances in which a person is
being harassed or intimidated, perhaps by their
neighbour. The 2001 act is designed to deal with
different types of cases.
Louise Johnson: That is the beauty of the 2001
act—it covers domestic abuse as well as a
number of other situations. Our worry is that,
because the 1981 act deals specifically with
situations in which domestic abuse is an issue, the
use of the power in the 2001 act may dilute the
domestic abuse emphasis. While the definition of
abuse in section 7 of the 2001 act is
comprehensive, it does not mention domestic
abuse, because that act was intended to cover all
eventualities. That is one issue that we are
concerned about. We do not want to lose that
aspect of the 1981 act.
The Convener: To be clear, are you saying that,
under the 1981 act, it is mandatory to attach the
power of arrest, whereas under the 2001 act it is
not? What is the difference? If the law says that
the power of arrest must be attached, I would have
thought that that was mandatory.
Louise Johnson: We had a concern about that,
but I am looking at the matter again. Section 15 of
the 1981 act states:
“the Court shall”—

that is, it is automatic—
“attach a power of arrest … to any matrimonial interdict
which is ancillary to an exclusion order”,

or to any other matrimonial interdict to which the
court feels that it is necessary to attach that
power. The 2001 act uses the word “must”. We
had an initial concern about that but, having read
the acts again, both sound fairly mandatory.
The Convener: They are meant to be the same.
We might be able to get the minister to speak
about that, just to clarify that “shall” and “must”
have the same meaning.
Louise Johnson: Yes, it would be useful to
clarify that they have the same mandatory or
persuasive power.
The Convener: From your legal background,
you will know that the case of Pepper v Hart
means that, if the minister clarifies something that
is in doubt, that can be used as evidence.
Louise Johnson: That is a good point.
The Convener: We have on-going debates with
the draftsmen about what those little words mean.
Louise Johnson: You need to be careful,
because there is a gulf between the terms “must”
and “should” or “can” and “may”. Some terms are
persuasive
and
mandatory;
others
are
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discretionary. We would resist and be unhappy
about any dilution of the persuasiveness of the
1981 act in relation to powers of arrest.
On section 8 of the bill, which is on matrimonial
interdicts, we support the extension of interdicts to
any other residence, place of work and school.
That was not there before, but it is a crucial
protection, so it would have to go in somewhere.
I ask the committee to ask the bill team a
question. Perhaps the subject is one for the
committee to think about and come back to us on,
or perhaps I could ask the bill team myself and
leave the committee in peace. Section 14(5) talks
about when a court may not grant a matrimonial
interdict. I am confused about whether section
14(5)(b) will give the court the power to grant an
interdict that would act as an exclusion order. I am
not sure how to read that provision. The
committee might want to clarify that point.
10:30
The Convener: To which act are you referring?
Louise Johnson: Section 8(3) of the Family
Law (Scotland) Bill will insert new section 14(5) in
the 1981 act. I am not sure how to interpret that
provision. We could certainly ask the bill team to
clarify that. I do not know whether it is a good or
bad thing.
The Convener: We can ask for clarification. As
the passage of the bill has continued, we have
fired off a series of questions to the bill team, so
one more question will make no difference.
Louise Johnson: You might have addressed
the matter already, but I do not know what the
provision means.
Marlyn Glen: I will ask about your central
concern: the welfare principle for children and safe
contact. We have spent much time on considering
the rebuttable presumption and we have now
moved on. If we do not have the rebuttable
presumption, what will we have instead? We have
copies of the amendment that you have drafted.
Will you give us some details on that?
Louise Johnson: I will introduce the
amendment and my colleague Heather Coady will
talk to it.
We studied long and hard the various comments
about and objections to the rebuttable
presumption from various parties, which included
the Law Society of Scotland, the committee and
concerned individuals. We concluded that the crux
of the objections centred on the fact that the
welfare principle in the Children (Scotland) Act
1995 exists and should apply. Having discussed
the matter with various people, we thought that the
way forward was to strengthen and expand the
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welfare principle. We ask not for something new
but for an expansion and strengthening of an
existing power in the 1995 act.
It was interesting that the Law Society referred
to something that involved sheriffs from a different
point of view. A comment made by John
Fotheringham might strengthen our case:
“If we give complete discretion to the sheriff, that is not
law—it is telling the court to decide what is fair. If we want
to do that, we can, but it would be very unfortunate,
because no one would know where they stood.”—[Official
Report, Justice 1 Committee, 25 May 2005; c 1956.]

We hope to clarify and strengthen the welfare
principle by overtly referring to domestic abuse.
Heather Coady will say more.
Heather Coady: There is not much more to say.
That is our position. We are keen for the 1995 act
to refer to domestic abuse, because we are
convinced that the current welfare principle is not
being adhered to all the time. We acknowledge
that many sheriffs take on board domestic abuse
issues, but we hear consistently from our
members, our network and other organisations
about serious concerns, which we know that the
Executive has acknowledged.
The 1995 act must refer to domestic abuse.
More than that is needed—education and
guidelines must be provided—but that would be a
start. Such a provision would increase women’s
confidence, when they apply for contact orders, to
say that they are experiencing domestic abuse.
Women are often advised not to mention that
because they will be seen as hostile or vindictive,
but they may have to mention it further down the
road because contact has been awarded and
abuse of them and/or their children has continued.
When domestic abuse is raised as an issue at that
stage, sheriffs are suspicious. They ask why it has
been mentioned at that time and not earlier.
We feel that including our amendment’s
proposed provision in the bill would increase
women’s confidence, although it would not solve
the problem overnight. There needs to be a big
education campaign to turn round people’s
attitudes. Our amendment would go some way
towards giving people the confidence to go to
court and say, “This is what I am experiencing.
Under the welfare principle, I expect you to
interpret the law to ensure that my children and I
are safe.” That is where we are coming from.
Marlyn Glen: I invite you to say a bit more about
the organisations that support your amendment,
such as Barnardo’s, which I was in touch with on
Monday. Will you expand on how children are
affected by domestic abuse even if they are not
directly affected physically?
Heather Coady: A number of organisations
have been involved. We formed a loose alliance
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with, and had the backing of, Barnardo’s, Children
st
1 , Stepfamily Scotland and many other children’s
organisations, the names of which I will forget to
mention. Other organisations that showed a great
deal of interest include the ASSIST project, which
supports women whose partners are going
through the domestic abuse courts. In addition, we
spoke at length with people who work with
perpetrators, who have significant concerns about
risk assessment and safety. It appeared that we
were all coming from the same direction. People
who work on the ground with children and young
people and who are aware of the context of
domestic abuse are deeply concerned about
contact orders being made without a proper
assessment of safety and risk being carried out.
The Convener: Does Louise Johnson have
anything to add on that?
Louise Johnson: Not on that. I was going to go
on to talk about—
The Convener: We will follow our lines of
questioning. Have you finished, Marlyn?
Marlyn Glen: Yes.
Margaret Mitchell (Central Scotland) (Con):
We are considering the post-separation parenting
arrangement. When Women’s Aid has given
evidence before, it has indicated that even if there
had been domestic abuse in a relationship, that
did not necessarily preclude the perpetrator from
having a meaningful—and even a good—
relationship with the child. I am keen to know
whether that is still the case, given that your
submission seems to move on quite a way from
that position. Your submission states that contact
with a violent parent is granted in 56 per cent of
cases in which domestic abuse is an issue. I
would be interested to hear how you interpret the
term “a violent parent”. Does that mean that
domestic abuse has taken place or that there has
been violence against the family generally? If that
distinction were made, it would clarify matters in
my mind. Given that your original position was that
the fact that there had been domestic abuse—I
assume that that is domestic abuse of the other
partner—did not necessarily mean that the person
who had been guilty of such abuse could not have
a relationship with the children, I want to tease out
the statistics that you give and where you now
stand on the issue.
As an addendum to that, I am aware that you
raised concerns about the training that was given
to the people who were charged with supervising
any contact that was granted to find out whether
the parent wanted to have a meaningful
relationship with their children or whether they had
applied for contact merely as a ploy or a tactic to
get at the other partner.
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Heather Coady: Those are all good questions,
but the difficulty in answering them is that we do
not have good, comprehensive research for
Scotland. Some of the figures that we have quoted
are based on research that was undertaken in
England and Wales. We know that there is a
strong link between domestic abuse and child
abuse and there are statistics to support that view.
Specific research has been done on children who
have experienced physical abuse by the nonresident parent after separation and children who
have experienced sexual or other kinds of abuse.
Those figures are separate. I cannot remember
exactly which figures you referred to. We have a
problem in Scotland in that we do not have good
research to tell us what we need to know.
However, research has been done in England and
Wales and we would expect the situation in
Scotland to be similar and to be reflected in similar
statistics.
What was the next part of your question?
Margaret Mitchell: You do not preclude the
idea that, in certain circumstances, a partner who
has been guilty of domestic abuse could have a
meaningful relationship with their children.
Heather Coady: No. In fact, what we have
found—it is borne out by the research—is that the
resident parent is often quite keen for contact to
continue. Research has shown that the
arrangement often falls down for three reasons.
First, the non-resident parent may not have shown
any interest in continuing to have contact.
Sometimes, in the context of domestic abuse, the
wish to have contact is about continuing to have
some kind of control, and once the non-resident
parent has got what they want, they are not really
interested. Secondly, there may be continued
abuse and harassment of the mother and
sometimes of the child. Concerns come up to do
with sexual abuse; our network is often phoned by
frantic women who say, “Contact has been
ordered, but my child has disclosed something
and I can’t get anyone to believe what I’m saying.”
The contact will often fall down for those reasons,
as well as due to continued harassment and
abuse. The third reason is quite an interesting
one: contact often falls down because the nonresident parent has not had to take care of the
child and does not have the skills to do so. It falls
down because the child is not being cared for
properly.
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Heather Coady: There seems to be a mistaken
belief that if contact takes place at a contact
centre, it is properly supervised. Contact centres
have said that that is not on the whole what they
offer. They say that they offer supported contact
with untrained volunteers and have no remit to
write a report to court should they have concerns.
Basically, it is contact that takes place with
another adult in the room, which may or may not
be sufficient. The safety issues have to be
considered much more closely. It is not good
enough for a sheriff or a judge to say, “The contact
is in a contact centre, so it is beneficial to the child
and it is completely safe,” because we know that
that is not always the case.
There are instances in which meaningful contact
could well take place. We would never say that no
child who has experienced domestic abuse should
ever have contact with the abusing parent,
because that contact can often be okay. What we
would say is that such contact has to be shown to
be absolutely safe. Women have to be reassured
that their concerns will be taken seriously, and
children have to be kept safe. Contact should not
just happen because someone says that it should
happen. We should adhere to the welfare
principle. Contact must be in children’s best
interests and there are clearly cases in which that
is not the case.
Margaret Mitchell: If we fell short of the
rebuttable presumption and allowed sheriffs to
have the supervised contact alternative for cases
in the grey area in which they are unsure, would
you push strongly for an examination of how that
contact is organised and for more accountability,
training and monitoring?
Heather Coady: If something could be included
in the bill at least to strengthen the welfare
principle, that would be step 1. Step 2 would be to
continue to train and raise awareness on issues of
domestic abuse. We would then not have
situations like the one that I heard about last week
in which a sheriff said, “Domestic abuse? What
does that have to do with the children?” That kind
of thing is still being said. As well as a legislative
change, there need to be comprehensive
guidelines. There also needs to be some training,
because otherwise we will not give women the
confidence to come forward and say, “I’m
experiencing domestic abuse and I want at least
the safety issues to be considered.”

Those are the main reasons for contact failing
that came out of the research. It was important to
find out that, generally, women wanted contact to
go ahead, even when they were quite frightened
for themselves. Often contact had to stop because
it was untenable.

Mr Bruce McFee (West of Scotland) (SNP):
How much of the problem is due to the court not
observing current legislation or not knowing how to
implement it, and how much is due to
inadequacies in the legislation itself?

Margaret Mitchell: And the issue of supervised
contact and the training of the people who are
monitoring it?

Heather Coady: It is both. That is kind of what I
have just been saying. Women may not have the
confidence to mention domestic abuse, or they
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may be instructed by their solicitors not to mention
it and to take a damage limitation approach—they
are told, “Don’t say too much; just try to limit the
contact. Don’t make a big fuss about domestic
abuse or you may end up losing residence of the
child.” However, even if the issue is mentioned,
women will sometimes turn up in court with
comprehensive reports from the health service,
the education department and their doctor only to
find that the sheriff or judge does not have to
consider them. A judgment can be made in two
minutes flat, with the sheriff or judge asking what
domestic abuse has to do with the child. That
takes us back to the idea of people not
understanding the dynamics of family violence.
10:45
Mr McFee: I find that degree of ignorance from
the courts incredible. You said that lawyers would
often advise women not to mention domestic
abuse because it could work against them. How
much of that advice is bad advice? Does
mentioning domestic abuse often work against the
women? Are the lawyers being too cautious, or
are they being lazy?
Heather Coady: What we say is what we have
heard from our own projects, but it is also borne
out by the research in England and Wales. We
have found that solicitors or lawyers are often
successful if they are proactive, if they support the
woman’s position and if they push for a sheriff or
judge to consider the issues properly. The problem
is that people lack confidence in the court system.
Mr McFee: It strikes me that there is more than
one fault within the system.
Heather Coady: Yes.
Mr McFee: It would appear that some people in
the legal profession are not above criticism.
You have talked about comprehensive
guidelines, but you are also proposing the
introduction of a whole risk-assessment procedure
into primary legislation.
Heather Coady: Definitely, yes.
Mr McFee: Do you feel that that is the best way
to go?
Heather Coady: I honestly cannot see how we
will change things unless we do that.
Mr McFee: Does it come down just to a lack of
confidence, or are you suggesting that the courts
sometimes turn a blind eye to the whole question
of welfare?
Heather Coady: I do not necessarily think that
the courts are turning a blind eye. A lot of people
are making very good judgments and are taking
proper cognisance of the risks. However, there are
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also too many people who are not taking proper
cognisance of the risks, although they genuinely
think that they are. They believe that children
should have contact with both parents. Therefore,
if someone says that they are experiencing
domestic abuse, they are not necessarily believed
or taken seriously or, if they are taken seriously,
the link is not made to the impact on children and
young people.
There is a strong idea that it is not children who
suffer domestic abuse and that children are not
affected by it. However, we know that if children
live in a household where there is a level of fear,
that has a huge impact on their well-being and
health, and sometimes on their education. A
number of people who are making contact orders
are not completely aware of the dynamics and
dangers of domestic abuse and of how it impacts
on children. It can actually be much more
dangerous once a person has left. We have a bit
of work to do.
Mr McFee: I want to get a few things clear in my
mind and put on the record. If your suggestions
are taken up, you expect there to be a reduction in
the number of contact orders granted. Have you
any way of quantifying that?
Heather Coady: That is a difficult question to
answer. Around 70 per cent of contact
arrangements are made outwith the courts. If we
are talking about strengthening the law so that
people who might not have had the confidence
before now have the confidence to take cases to
court or to take them to court earlier, then the
figures will change. I am therefore not sure how to
answer your question.
Mr McFee: Margaret Mitchell spoke about
situations in which there had been, at some stage,
domestic abuse or domestic violence. You have
said that quite a lot of women in such situations
still believe that there should be some contact
between the child and its father. You are
advocating the introduction of the question of
domestic violence at the start of the process. I
think that you are correct to do so because, if it is
not introduced at the start, it can be difficult to
introduce it later, as people will ask why it was not
mentioned before.
Are you saying that if there has been some form
of abuse in the past—irrespective of the level or
frequency—any further contact will have to be on
a voluntary basis? Under the risk assessment that
you propose to write into legislation, a contact
order would not be granted if there had been
abuse at any stage. In a case such as that which
Margaret Mitchell mentioned, where there had
been some form of abuse at some stage, the
effect of the amendment is that a contact order
would not be granted and any contact would have
to be granted voluntarily; the resident parent would
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have to say that they permitted contact with the
non-resident parent.
Heather Coady: That might happen. We want to
ensure that the legislation makes courts carry out
a proper risk assessment and take a case-by-case
approach. In a particular case a sheriff might say
that it is reasonable for a child to have some form
of contact. Such contact might take place in a
contact centre, which would be okay, or it might be
supervised by social workers. We are looking for
the focus to be on the welfare principle and on
ensuring that the child is safe and that there is not
continued harassment and abuse of the resident
parent.
Mr McFee: I understand that. I am trying to test
cases at the margins. I presume that if a case has
gone to court, there will be no voluntary
agreement between the parents, given that the
court is the place of last resort.
Heather Coady: Yes.
Mr McFee: If the bill provided that courts had to
follow the suggested risk assessment, what
discretion would the court have to grant some form
of supervised contact? We have heard an awful lot
of things about supervised contact that suggest
that it is not as good as it has been made out to be
in some quarters. I suppose that I am asking you
to second-guess a court—God help you. I am
concerned that we could have a section that
suggested that contact could be maintained, but
the provision that you seek to introduce would
prevent that. I do not know whether there is an
answer to that.
Louise Johnson: We are talking about
situations in which either the voluntary
arrangements have fallen down because of
continued domestic abuse, or there has been no
contact at all because of domestic abuse. The
perpetrator of abuse might go to court and say that
they want contact. By asking the court to go
through the process that we have suggested, we
are not diluting its discretion; the court could take
all the factors into account and say that it was
satisfied and would grant contact. All we are trying
to do is put in another layer to ensure that the
court goes through the investigative process. The
court will have final discretion. Our proposed
amended section 11(7) of the Children (Scotland)
Act 1995 would state:
“Subject to subsection (8) below, in considering whether
or not to make an order under subsection (1) above … the
court—
(a) shall regard the welfare of the child … and shall not
make any such order unless—
(i) it considers that it would be better for the child … and
(ii) it is satisfied that any such order will not result in
domestic abuse against either parent or child”.

2116

The court will therefore have to go through a
process of overtly checking whether domestic
abuse is an issue. It cannot just say, “The woman
is being abused, but so what? That doesn’t mean
the child is being abused.”
The Convener: That is helpful. You are referring
to circumstances in which a party applies to the
court for contact.
The process that you have described would be
quite complex, which would determine the
workability of your proposed amendment. What
standard of evidence would be required to
demonstrate to a sheriff that domestic abuse, as
defined in the amendment, had taken place?
Should there be a miniature trial to reach a
determination on the misbehaviour of the person
seeking the contact order or on the acts of
domestic abuse that they have carried out?
Louise Johnson: That should happen anyway.
If the matter has gone that far, the parties will have
to prove their position one way or another. We are
not seeking to make the court’s job any more
difficult or to impose any more administration on
the system. We are trying to ensure simply that
the courts do what they are supposed to be doing.
They need to take domestic abuse seriously,
which means that there must be a statutory duty to
investigate cases of such abuse.
You will notice that there is no longer a
mandatory checklist; perhaps that provision should
be put back in. We expect the court to conduct an
examination that is as thorough as it would be for
any situation. For example, it would seek affidavits
from the party that alleged abuse, the party that
denied those allegations and other sources that
would corroborate the evidence. It might also have
to get social work reports and advice from a child
psychologist, although I am not sure how we stand
on that second element. Sometimes such advice
is constructive; sometimes it is not.
The Convener: Does that mean that at the
moment some sheriffs are following the letter of
the law and are carrying out examinations to
establish whether there is on-going domestic
abuse?
Louise Johnson: I do not know what sheriffs
are doing. However, those who consider such
matters must undertake a detailed examination
into what is going on, because they need the
evidence in front of them before they make any
decision. Obviously, some sheriffs are enlightened
about domestic abuse. However, the legislation
will not work unless sheriffs understand that it
exists because domestic abuse must be
examined.
As I have said, some sheriffs are applying the
letter of the law and are going through certain
processes. However, many are not doing that,
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which is why the provisions in the amendment
should be in the bill. The principle of having regard
to the child’s welfare is not being adhered to in
cases of domestic abuse.
The Convener: I understand why you are
saying that.
What would happen if the provisions in the
amendment became law and a sheriff did not
consider these matters?
Louise Johnson: If the provisions are in the
legislation, sheriffs will have to take cognisance of
them. However, because domestic abuse is not
mentioned in the bill, they do not have to do
anything about it.
If the amendment were agreed to and sheriffs
did nothing about domestic abuse, the party in
question would have very good grounds for
lodging an appeal. In any case, because the
provisions would be enshrined in legislation,
investigations
would
be
mandatory,
not
discretionary, and sheriffs would have to carry
them out. I hope that the remedy in such cases
would be an appeal.
The Convener: I want to be clear about how the
provisions in your amendment would be applied,
because they are quite wide ranging. For example,
I am sure that you agree that “psychological or
emotional abuse” is more difficult to prove than
physical abuse. However, we will come back to
that point. The amendment would strengthen the
law and make an absolute difference, but I wonder
about the principle behind it. Should sheriffs be
required to consider the impact of domestic
abuse—whether that be physical, sexual or
psychological—on the woman or on the child or on
all concerned?
11:00
Louise Johnson: They should be required to
consider the impact on all concerned.
The Convener: I am a wee bit concerned at the
lack of any research in Scotland showing a link
between domestic abuse and child abuse. Should
a sheriff be able to make such a link? If the sheriff
knows that a woman has been physically abused,
should he suspect that child abuse is also taking
place? We need to be clear about that.
Louise Johnson: It is not a case of suspecting.
There may be no research on the issue in
Scotland, but that does not preclude our taking
into account the research that exists—
The Convener: I just want to be clear. Should a
sheriff be required to assume that if a woman is
being physically abused, the child might also be
abused? What would you say if we had such
research in Scotland?
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Heather Coady: That is a good point. We would
not necessarily want the sheriff to be required to
assume that just because domestic abuse has
taken place, child abuse will also have taken
place. However, sheriffs should certainly be
required to be aware of that possibility, given the
strong link that exists between the two. Such a
requirement would make a sheriff take other
reports seriously. For example, if there has
already been a conviction for domestic abuse, the
sheriff should take that into consideration. If
reports from school or from a doctor suggest that
the child is definitely experiencing some kind of
adverse effects but those are open to
interpretation, the sheriff should be required at
least to take those into consideration.
At the moment, all too often people are told,
“This is an application for a contact order;
domestic abuse has nothing to do with this, so we
are not interested in it.” If people were doing their
job properly, they would not say that. All these
matters should be taken into consideration.
Sheriffs need to be much more alert to the
possibility of child abuse. They should not assume
that domestic abuse has nothing to do with the
child, as we know that the two can be connected.
The Convener: Thank you. That is helpful.
Mrs Mary Mulligan (Linlithgow) (Lab): I have a
supplementary on that point before I come to my
main question. When the convener asked whether
more cases would need to go to court if the issue
of domestic abuse had to be taken into account,
you said that you did not think so. However, surely
that would be the case, because women who had
been subjected to domestic abuse would then
have the confidence—which, as you said at the
beginning, they do not have at present—to
mention that fact. We need to be honest that the
proposed amendment would result in more work,
but it would at least provide us with the right
outcome.
Louise Johnson: To all intents and purposes,
our proposal would provide transparency in the
working of the courts. It would just mean that the
courts would be required to do what they should
be doing anyway. The extra work should be
regarded not as an additional burden but as
evidence that court investigations should already
take into consideration. Our intention is not to
impose an additional administrative or procedural
burden but to clarify and expand what should be
existing practice. In considering the welfare
principle and in examining whether it is in the best
interests of the child for a contact order to be
made, courts are already required to consider all
the evidence. The trouble is that, as experience
and evidence show, the courts do not always do
that.
Our aim is to get to a situation in which it will not
be a lottery for women whether they face a sheriff
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who understands the matter. The issue should not
depend on what the sheriff believes about
domestic abuse. Our proposal would mean that
women would receive equal treatment regardless
of where they were because the matter would be
enshrined in law.
Our proposal would impose an obligation on
sheriffs, but it would still leave them discretion to
decide whether they were convinced that it would
be safe to grant a contact order. They would not
be forced either to grant a contact order or not to
grant one. Our amendment does not say, “You will
not do this.” Rather, it says, “You must investigate
these issues fully and correctly before you come to
a reasoned and informed conclusion.” The key
thing is that the sheriff’s decision is informed.
Mrs Mulligan: That is helpful. It is important that
we recognise the outcome that the amendment
would have, but I think that we all recognise the
advantages of such a move. Your proposal would
require an amendment to the Children (Scotland)
Act 1995—is that correct?
Louise Johnson: Yes.
Mrs Mulligan: Was the matter discussed when
the 1995 bill was being considered? I am just
wondering why the matter has not been raised
before.
Louise Johnson: That is a very good question.
I think that that was before our time.
Heather Coady: I think that we were involved in
the passage of the 1995 bill and were
disappointed because domestic abuse was not
mentioned in the bill.
Mrs Mulligan: The issue was not picked up in
matters to do with the welfare of the child.
Heather Coady: No. The 1995 act was all about
general abuse; there was nothing specifically
about domestic abuse in it, although we would
have liked there to be. Although it was before my
time, I have read papers from the time advocating
that position. It was an issue in terms of children in
need as well, as children often do not get a service
if they are not categorised as being in need. The
matter was being pushed from different directions,
but we were not successful. However, things have
changed massively and there is now a general
acceptance in Scotland of the fact that domestic
abuse affects children adversely.
Louise Johnson: I think that the issue of
domestic abuse was raised in Scottish Law
Commission papers in 1992 and 1999. The fact
that domestic abuse should be an issue has been
mentioned but—lo and behold—in the subsequent
legislation it has just disappeared. As has been
said, we were concerned about domestic abuse
during the passage of the 1995 bill. There have
been three or four consultations but, unfortunately,
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what we have ended up with in the Family Law
(Scotland) Bill is a dilution of the issue. We hoped
that the bill would include domestic abuse, but the
issue has just disappeared. The issue has been
raised over the past 10 to 15 years.
Mrs Mulligan: That is helpful. It is useful to
know the history behind the issue.
Louise Johnson: It has not come out of the
ether; it has been on the table for a long time.
Mr McFee: In subsection (7) of your proposed
amendment, two criteria are laid down for the
court. First, it has to consider that it would be
better for the child that an order is made than that
none is made at all. That may address the concern
that I had previously. Secondly, it says that the
court has to be
“satisfied that any such order will not result in domestic
abuse against either parent or child”.

That makes a clear link between domestic abuse
and the child. I think that the proposed
amendment is good, although whether it should be
included in primary legislation is another matter,
which I will need to look at.
Nevertheless, I have one niggling doubt. What
safeguards do you envisage having to prevent the
children from being used in such circumstances—
as they often are—as a weapon against the other
partner? We have heard evidence on the matter
and see in everyday life how children sometimes
become pawns in the negotiations.
The convener asked about the evidence that
has to be given to the court and you talked about
the standard of proof. It is likely that there will be
conflicting statements from the parents, so those
statements will have to be backed up with
evidence from somebody else. First, how can it be
proved that something did not happen? Secondly,
what remedies do we have, and what is in your
proposed amendment, to guard against malicious
accusation? I am not saying that that would
happen in the majority of cases; I do not want to
overstate the frequency with which it happens.
However, I would like us to bear in mind the
possibility of its happening. It would be a
convenient way of using a child as a tool to gain
something else.
Louise Johnson: To all intents and purposes,
that argument could be used against what is
happening currently. Any piece of law is open to
interpretation, but there is no evidence to indicate
that, currently, the courts are to any extent being
influenced in the way that you suggest might
happen. The court will be able to see, from its
thorough investigation of the facts, whether what is
claimed is true. In a previous submission—which
you might want to consider—we have urged that
the court should have a checklist to go through in
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order to ensure that it pursues a thorough
investigation.
False accusations cloud the issue. Our
amendment would not encourage or allow false
accusations any more than currently happens in
any other issue at law. We are asking the courts to
make a detailed examination of the facts, which
should guard against any chance of what you are
suggesting. What did you mean when you asked
how it can be proved that something did not
happen?
Mr McFee: If someone is trying to support a
case, how do they prove that they have not done
something?
Louise Johnson: That is for the other side to
prove, if you see what I mean.
Mr McFee: It would be up to the person making
the accusation to—
Louise Johnson: If a perpetrator of abuse is
seeking contact, he would have to provide
evidence to the non-abusing parent and to the
child to refute the evidence made against him and
to prove that he is fit to have meaningful contact
with the child. He would have to prove that there is
no danger of further abuse—or abuse full stop.
The abuser would have to provide evidence in line
with the evidential guidelines that the courts use.
Mr McFee: How would that work in practice in a
court? Would it be the subject of a separate report,
for example?
Louise Johnson: Courts should accept
documents such as welfare reports. If voluntary
contact breaks down because of domestic abuse,
the perpetrator may want to go to court to enforce
contact; alternatively, a woman may want to go
back to court to have a current contact order
revised because of domestic abuse. In such
cases, the hearing would continue as a normal
contact hearing. However, a major feature is that
an order would not be made if domestic abuse
would occur.
There would not be a separate hearing, although
it would be up to the court to decide whether it
wanted additional hearings on a case—courts
have that power at present. There will not be a
special hearing for domestic abuse. Nevertheless,
domestic abuse would be one of the issues
introduced to object to the variation of a contact
order or to remove an existing order.
Heather Coady: My heart sinks when I get calls
from our network and calls from women saying
that they are desperately concerned for the safety
of their child under a contact order that has been
made. I will ask what has been done to date, but I
just know that contact will go ahead—it is very
difficult to reverse. There is a presumption that
contact is in children’s best interest, even if—
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The Convener: Would your amendment slow
down the legal process? What additional
resources would be needed? We want to be clear
about how it would operate.
Your amendment is wide in scope, although I
understand where you are coming from. In the
cases with which you deal, there is a pattern of
behaviour that is easy to establish. You say that
the problem is that sheriffs often do not investigate
deeply enough and so allow contact to be granted.
I see the need to strengthen sheriffs’ statutory
obligation to look at such cases. However, I am
concerned about subsection (7A)(4)(a) of your
amendment, which says that one act may amount
to domestic abuse for the purposes of the
proposed section.
Louise Johnson: We lifted that from, I think, a
definition in the New Zealand Domestic Violence
Act 1995 or the legislation on guardianship.
However, you must also consider that domestic
abuse can begin with a single act. Indeed,
research shows that there is probably no such
thing as a single act; the abuse will continue.
11:15
The Convener: It is self-evident that domestic
abuse begins with a single act; it has to start
somewhere. I am just testing you on the matter. I
have no difficulty with an amendment that relates
to the establishment of a pattern of behaviour; I
have some difficulty with the question of the width
of the definition.
Louise Johnson: We might have to consider
that—
The Convener: I accept what you said about
the New Zealand legislation. Before you go, it
might be helpful if you could tell the committee
what bits came from where.
Louise Johnson: We would be prepared to do
that. The issue is that a single act might amount to
abuse for the purposes of the section. We are
saying that, to ensure that domestic abuse is
raised as an issue, a single act should be
considered by the court. Again, it is completely up
to the court to make a decision based on that, but
we want to ensure that the courts do not get the
idea that a woman has to have been facing 35
years of domestic abuse—
The Convener: I understand that.
Louise Johnson: If domestic abuse is an issue,
it should be explored by the court. The court might
decide that the evidence does not lead it to make
an order; that is up to the court. We are trying to
insert a guiding section that will ensure that the
court understands when it must take domestic
abuse into account. Remember, if domestic abuse
is not alleged in relation to a contact order, the
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court will not consider the matter. We are talking
not about every case that goes before the court,
but only about those in which domestic abuse is
introduced as a facet.
The Convener: I understand that. Broadly
speaking, most of us want to do something about
the situation that you are talking about. However,
the detail of what we do is important. As a
legislator, I cannot dismiss Bruce McFee’s point.
There have been false allegations in certain cases
and I can see how what you are saying about a
single act could result in cases being raised that
we are not interested in. I would like to test that
with you.
Louise Johnson: We can certainly take further
advice on the issue and get back to you on it.
The Convener: We must move on, as we have
many more questions to ask and we have to finish
at 11.25 am.
Margaret Mitchell: During our consideration of
the complicated issues relating to the bill, there
has been speculation that a family court would be
a good way of dealing with the issues that have
been raised. Earlier, you said that judges are not
always up to speed in relation to the issue of
domestic abuse. Is there any evidence that judges
in Glasgow, who have expertise in family law, as
there is a family court there, get the approach
right?
Louise Johnson: I do not know.
Heather Coady: Because the family court in
Glasgow is working with the domestic abuse pilot
court, both courts often deal with the same cases.
Almost by default, the courts get a sense of what
is happening. That has been useful. It might not
have been what was anticipated, but it has been a
good outcome. Better judgments are being made
because the family court people are seeing the
people who are coming through the domestic
abuse court system and are therefore much more
aware of the issues.
Louise Johnson: The domestic abuse court
examines the criminal side of the situation. The
sheriffs who sit in that court also see the
perpetrators coming before them on the civil side
of the issue, in the family court. That has resulted
in an improvement. However, I do not know
whether such an improvement would be brought
about if the sheriffs were dealing only with the civil
side, although they would have expertise in family
law.
The
issue
revolves
around
education,
awareness raising and guidance about the issues
that confront women, children and young people.
That will ensure that, when a case comes before a
family court, the sheriff understands the issue of
domestic abuse and why it is important to consider
it in relation to contact.
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Margaret Mitchell: While the investigation is
going on, is there a period of limbo during which
one of the parents is not in contact with the child?
Do you have concerns about the fact that it
becomes harder to re-establish contact the longer
such a period continues?
Heather Coady: Your point underlines the
importance of dealing with cases quickly. You are
absolutely right—no one benefits from cases being
dragged out.
Mike Pringle (Edinburgh South) (LD): I return
to the issue that Bruce McFee raised. Like some
of my colleagues, I am concerned about aspects
of the courts’ operation, if they are operating in the
way that has been described.
I would like to explore briefly the question of
fathers. I accept that in the vast majority of cases it
is the fathers who are responsible for abuse, but I
am sure that abuse must also happen the other
way around. I am thinking of situations in which a
father wants to have contact with his children and
there has been a court order. The committee has
grappled with the problems that arise when a court
grants the mother the right to look after the
children and allows the father to have access, but
the mother ignores the court completely and
consistently over a long period. In the stage 1
debate last week, several members talked about
the amount of money that some fathers have
spent on trying to make contact with their children.
What is the answer? Do you have an answer,
because none of us has one?
Heather Coady: The question is an interesting
one. As I said in my opening remarks, the
emphasis seems to be very much on the resident
parent, which is usually the woman. Any sanctions
that are mentioned relate to her. We know from
research that often fathers do not take
responsibility for their children, are not interested
in maintaining contact, mess about with contact
arrangements, disappoint children dreadfully and
demand to have contact when and where they
want it. However, there is little mention of that. I
am not really answering your question, but I am
struck by the fact that there seems to be a very
one-sided approach. However, I understand how
distraught people who want to have contact with
their children and are not able to have it must be.
The issue is very difficult. Courts have been
prevented consistently from imposing sanctions by
the welfare principle. They worry that imposing
fines or even a prison sentence would not be in
the best interests of the child. However, many
women continue to tell us that they were
threatened with this or that and that they held out
because they were so frightened for their child.
They say that they were almost put into the cells,
but that they held their ground because they were
so worried. Finally, the sheriff decided that it was
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not in the child’s best interests to go ahead with
contact.

everything that has been said in the Official Report
of the meeting.

In that context, women are not being obstructive
and difficult. They are doing what any parent
would do and doing their utmost to protect their
child. I do not know what the answer is. Our
concern is that imposing sanctions or reinforcing
those that are already available will affect those
women who are most scared and at risk, because
their cases are most likely to go to court—

Louise Johnson: Thank you very much for
asking us back.

The Convener: Surely a sheriff at the specialist
courts in Glasgow would try to find out why a
woman did not want to comply with a contact
order.
Heather Coady: They might, but they might not.
I take many calls from women who are tearing
their hair out and are not being listened to. There
is a strong sense that women are just being
difficult and that they are poisoning their children’s
minds and being vindictive. There is that idea even
in cases where an interdict or an exclusion order
has been imposed. This is a difficult issue. Often
women are so frightened that they go into hiding
and move from place to place, because they do
not want to comply with the contact order and are
not being heard. As a parent, I would do the same.
That is why it is so important that we get the
legislation right. We must include safety
mechanisms in the law and make people aware of
the issues.
Marlyn Glen: You said that you were keen to
keep parenting agreements voluntary. Would you
like to expand on that point?
Heather Coady: We sat on the stakeholder
group that considered parenting agreements. The
idea was that there should be a non-legislative,
voluntary approach. I like the tone of the draft
agreement and the approach that agreements
should be mutual. On the whole, I think that
agreements are good. The draft says clearly that it
would be useful if parents could sit down to
consider the best interests of their child, but that
they should use as much or as little of the draft as
is useful to them. The guidance questions the
appropriateness of using the agreements where
there has been domestic abuse. Our concern is
that, if parenting agreements are made statutory,
all the issues to do with domestic abuse that we
have discussed must be carefully considered, as
the agreements would not necessarily be an
appropriate tool to use across the board. The
agreements are very detailed and there is massive
scope for continued control and abuse.
The Convener: I am afraid that we must leave
matters there. Thank you all for your evidence.
The bill is detailed and difficult and we are grateful
to you for doing so much work and for coming to
speak to us. We will be able to read and take in
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WRITTEN EVIDENCE TO JUSTICE 1 COMMITTEE FROM 6&277,6+ :20(1¶6 $,', 21
SEPTEMBER 2005

Scottish WomeQ¶V $LG calls on MSP¶s of all parties to use the forthcoming debate on the
Family Law Bill (Scotland) to speak out on behalf of women, children and young people
experiencing domestic abuse and to enact law which upholds their right to live free from
abuse and fear.
We are concerned that the Family Law Bill (Scotland) currently contains no legislative safeguards
for children in relation to post separation contact orders and that their safety will be further
compromised.
,Q LWV UHVSRQVH WR WKH -XVWLFH  &RPPLWWHH¶V VWDJH  UHSRUW WKH ([HFXWLYH DFNQRZOHGJHG WKDW
µthere is a serious issue here that needs to be addressed¶. Questioned on this matter, the
Deputy Minister for Justice said, ³&OHDUO\ ZH GR QRW ZLVK DQ\ FKLOG WR EH SXW LQWR GDPDging
circumstances. The whole of the Family Law (Scotland) Bill is predicated on the best
LQWHUHVWVRIWKHFKLOG´.
The best interests of the child are already stated to be at the heart of current law. Yet it fails
to protect children from perpetrators of domestic abuse. Under current law, the courts grant
contact in 56% of cases where domestic abuse is an issue. Research indicates that 76% of
children ordered to have contact with a violent parent were further abused as a result.

The links between domestic abuse and all forms of child abuse are widely accepted with between
40% and 60% of children whose mothers experience domestic experiencing abuse by the
perpetrator. This was borne out by the recent national review of child protection, which
demonstrated that domestic abuse featured in nearly one third of the cases that were reviewed.

ScoWWLVK:RPHQ¶V$LGEHOLHYHVWKDWLILWLVLQGHHGWRVHUYHWKHEHVWLQWHUHVWVRIWKHFKLOG, the
Family Law Bill (Scotland) must legislate to safeguard children living with domestic abuse.
Parliament must seize the opportunity this Bill affords: the safety of these children depends
on it.
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WRITTEN EVIDENCE TO JUSTICE 1 COMMITTEE FROM SCOTTISH
WOMEN’S AID, 21 SEPTEMBER 2005

Draft Amendment to section 11 of the Children (Scotland) Act 1995, as
regards contact and domestic abuse
Court Orders
Court orders relating to parental responsibilities etc. 11.
(1) In the relevant circumstances in proceedings in the Court of Session or
sheriff court, whether those proceedings are or are not independent of any
other action, an order may be made under this subsection in relation to—
(a) parental responsibilities;
(b) parental rights;
(c) guardianship; or
(d) subject to section 14(1) and (2) of this Act, the administration of
a child's property.
(2) The court may make such order under subsection (1) above as it
thinks fit; and without prejudice to the generality of that subsection may in
particular so make any of the following orders—
(a) an order depriving a person of some or all of his parental
responsibilities or parental rights in relation to a child;
(b) an order—
(i) imposing upon a person (provided he is at least sixteen
years of age or is a parent of the child) such responsibilities;
and
(ii) giving that person such rights;
(c) an order regulating the arrangements as to—
(i) with whom; or
(ii) if with different persons alternately or periodically, with
whom during what periods,
a child under the age of sixteen years is to live (any such
order being known as a "residence order" );
(d) an order regulating the arrangements for maintaining personal
relations and direct contact between a child under that age and a
person with whom the child is not, or will not be, living (any such
order being known as a "contact order" );
(e) an order regulating any specific question which has arisen, or
may arise, in connection with any of the matters mentioned in
paragraphs (a) to (d) of subsection (1) of this section (any such
order being known as a "specific issue order" );
(f) an interdict prohibiting the taking of any step of a kind specified
in the interdict in the fulfilment of parental responsibilities or the
exercise of parental rights relating to a child or in the administration
of a child's property;
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(g) an order appointing a judicial factor to manage a child's property
or remitting the matter to the Accountant of Court to report on
suitable arrangements for the future management of the property;
or
(h) an order appointing or removing a person as guardian of the
child.
(3) The relevant circumstances mentioned in subsection (1) above are—
(a) that application for an order under that subsection is made by a
person who—
(i) not having, and never having had, parental responsibilities
or parental rights in relation to the child, claims an interest;
(ii) has parental responsibilities or parental rights in relation
to the child;
(iii) has had, but for a reason other than is mentioned in
subsection (4) below no longer has, parental responsibilities
or parental rights in relation to the child; or
(b) that although no such application has been made, the court
(even if it declines to make any other order) considers it should
make such an order.
(4) The reasons referred to in subsection (3)(a)(iii) above are that the
parental responsibilities or parental rights have been—
(a) extinguished on the making of an adoption order;
(b) transferred to an adoption agency on the making of an order
declaring the child free for adoption;
(c) extinguished by virtue of subsection (9) of section 30 of the
[1990 c. 37.] Human Fertilisation and Embryology Act 1990
(provision for enactments about adoption to have effect with
modifications) on the making of a parental order under subsection
(1) of that section; or
(d) transferred to a local authority by a parental responsibilities
order.
(5) In subsection (3)(a) above "person" includes (without prejudice to the
generality of that subsection) the child concerned; but it does not include a
local authority.
(6) In subsection (4) above—
"adoption agency" and "adoption order" have the same meanings as they
are given, in section 18 of the [1978 c. 28.] Adoption (Scotland) Act 1978,
by section 65(1) of that Act; and
"parental responsibilities order" has the meaning given by section 86(1) of
this Act.
(7) Subject to subsection (8) below, in considering whether or not to make
an order under subsection (1) above and what order to make, the court—
(a) shall regard the welfare of the child concerned as its paramount
consideration and shall not make any such order unless-
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(i)
it considers that it would be better for the child that the
order be made than that none should be made at all; and
(ii)
it is satisfied that any such order will not result in
domestic abuse against either parent or child
(b) taking account of the child's age and maturity, shall so far as
practicable—
(i) give him an opportunity to indicate whether he wishes to e
xpress his views;
(ii) if he does so wish, give him an opportunity to express
them; and
(iii) have regard to such views as he may express.

(7A) In the foregoing subsection (7)(a)(i), “domestic abuse “ shall be defined as
follows:(1) In this Act, “domestic abuse”, in relation to any person, means abuse
against that person by any other person with whom that person is, or has
been, in a domestic relationship.
(2) In this section, “abuse” means
(a) physical abuse;
(b) sexual abuse;
(c) psychological or emotional abuse,including, but not limited to,
(i) intimidation;
(ii) harassment;
(iii) damage to property;
(iv) threats of physical abuse, sexual abuse or
psychological abuse;
(v) controlling another’s behaviour , isolating them or
restricting their freedom;
(v) verbal abuse;
(vi) any other conduct, including speech, giving rise , or
likely to give rise to physical or mental injury, fear
alarm or distress;
(v) in relation to a child, abuse of the kind set out in
subsection (3) of. this section
(3) Without limiting subsection (2)(c) of this section, a person
psychologically abuses a child if that person
(a) causes or allows the child to see or hear the physical, sexual
or psychological abuse of a person with whom the child has a
domestic relationship; or
(b) puts the child, or allows the child to be put, at real risk of
seeing or hearing that abuse occurring;
but the person who suffers that abuse is not regarded, for the
purposes of this subsection, as having caused or allowed the child
to see or hear the abuse, or, as the case may be, as having put the
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child, or allowed the child to be put, at risk of seeing or hearing the
abuse.
(4) Without limiting subsection (2) of this section,
(a) a single act may amount to abuse for the purposes of that
subsection;
(b) a number of acts that form part of a pattern of behaviour may
amount to abuse for that purpose, even though some or all of those
acts, when viewed in isolation, may appear to be minor or trivial to
the court.
(5) Behaviour may be psychological abuse for the purposes of
subsection (2)(c) of this section which does not involve actual or
threatened physical or sexual abuse.”
(7B) when determining whether domestic abuse will result in terms of
s.11(7)(a)(i) above, the court shall take into account the following matters:
(a) the risk of abuse toward the other parent and child occurring,
and the expressed fears of the other parent and child in this matter;
(b) the physical, sexual or emotional damage inflicted on the child
or damage suffered by the child as a result of seeing or hearing illtreatment of another person;
(c) whether the other party to the proceedings
(i) considers that the child will be safe while the abusive
party has residence of, or contact with, the child ; and
(ii) consents to the abusive party having residence of, or
contact with, the child;
(d) the wishes of the child, if the child is able to express them, and
having regard to
the age and maturity of the child;
(e) any protective orders in force against the abusive party but the
lack of same will not in any way diminish either the significance and
weight afforded the expressed fears of the non-abusing parent
and/or child, or the court’s investigations in pursuance of the
presumption
(f) any history of criminal conduct by the abuser towards the other
parent or child, but the lack of same will not in any way diminish
either the significance and weight afforded the expressed fears of
the non-abusing parent and/or child or the court’s investigations in
pursuance of the presumption.
(7C)
(1) For the purposes of section 11(7)(A) (1) above of this Act, a person is
in a domestic relationship with another person, if the person –
(a) Is a partner or ex- partner of the other person; or
(b)Is a family member of the other person; or
(c)Ordinarily shares or shared a household with the other person;
or
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(d) Has a close personal relationship with the other person.
(2) For the purposes of subsection (1)(c) of this section, a person is not
regarded as sharing a household with another person by reason only of
the fact that –
(a) The person has
(i) A landlord-tenant relationship; or
(ii) An employer-employee relationship; or
(iii) An employee-employee relationship –
With that other person; and
(b) They occupy a common dwelling house (whether or not other
people also occupy that dwelling house).
(3) For the purposes of subsection (1)(d) of this section, a person is not
regarded as having a close personal relationship with another person by
reason only of the fact that the person has –
(a) An employer-employee relationship; or
(b) An employee-employee relationship –
with that other person.
(4) Without limiting the matters to which a Court may have regard in
determining, for the purposes of subsection (1)(d) of this section, whether
a person has a close personal relationship with another person, the Court
must have regard to –
(a) The nature and intensity of the relationship, and in particular –
(i) The amount of time the persons spend together;
(ii) The place or places where that time is ordinarily spent;
(iii) The manner in which that time is ordinarily spent; but it is not necessary for there to be a sexual relationship between
the persons:
(b) The duration of the relationship.
(8) The court shall, notwithstanding subsection (7) above, endeavour to ensure
that any order which it makes, or any determination by it not to make an order,
does not adversely affect the position of a person who has, in good faith and for
value, acquired any property of the child concerned, or any right or interest in
such property.
(9) Nothing in paragraph (b) of subsection (7) above requires a child to be legally
represented, if he does not wish to be, in proceedings in the course of which the
court implements that paragraph.
(10) Without prejudice to the generality of paragraph (b) of subsection (7) above,
a child twelve years of age or more shall be presumed to be of sufficient age and
maturity to form a view for the purposes both of that paragraph and of subsection
(9) above.
(11) An order under subsection (1) above shall have the effect of depriving a
person of a parental responsibility or parental right only in so far as the order
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expressly so provides and only to the extent necessary to give effect to the order;
but in making any such order as is mentioned in paragraph (a) or (b) of
subsection (2) above the court may revoke any agreement which, in relation to
the child concerned, has effect by virtue of section 4(2) of this Act.
(12) Where the court makes a residence order which requires that a child live
with a person who, immediately before the order is made does not have in
relation to the child all the parental responsibilities mentioned in paragraphs (a),
(b) and (d) of section 1(1), and the parental rights mentioned in paragraphs (b)
and (d) of section 2(1), of this Act (those which he does not so have being in this
subsection referred to as the "relevant responsibilities and rights" ) that person
shall, subject to the provisions of the order or of any other order made under
subsection (1) above, have the relevant responsibilities and rights while the
residence order remains in force.
(13) Any reference in this section to an order includes a reference to an interim
order or to an order varying or discharging an order.

Note- the definition of domestic abuse above is based on the definition in
the New Zealand Domestic Violence Act 1996 , the Scottish Executive’s
definition of domestic abuse and the definition of abuse in the Protection
from Abuse (Scotland) Act 2001.

The definition of “‘domestic relationship” above is based on that contained
in the New Zealand Domestic Violence Act 1996.
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SUPPLEMENTARY SCOTTISH EXECUTIVE RESPONSE TO STAGE 1 REPORT ON THE
FAMILY LAW (SCOTLAND) BILL, 22 SEPTEMBER 2005

Thank you for your letter of 14 September seeking clarification on a number of specific
points covered in my letter of 22 August. I am happy to provide the information requested
in the attached Annex.
I hope you find this helpful.

Hugh Henry MSP
Deputy Minister for Justice
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ANNEX

FAMILY LAW (SCOTLAND) BILL: SCOTTISH EXECUTIVE RESPONSE TO JUSTICE 1
COMMITTEE STAGE 1 REPORT
1.
The following paragraphs respond to the specific points raised in the Justice 1
Committee’s letter dated 14 September seeking further clarification on a number of specific
points covered in my letter of 22 August.
Financial claims for cohabitants: sharing child-care costs
2.
The Committee asks why, in the future, a former spouse or civil partner will be able
to make a claim for a share of the ongoing child-care costs against a former partner who is
not the biological parent of his or her children but a former cohabitant will not. As I indicated
in my letter, the Executive does not seek to replicate for cohabitants the full range of claims
for financial provision that spouses or civil partners may make against one another on
divorce or dissolution. Those claims reflect the special expectations that married
people/civil partners are entitled to form, as a result of the legal relationship they have
chosen to enter into with one another. The context for the breakdown of cohabitations is
different; and we do not intend to merge the two systems. Arguments that start from the
position that a particular feature of marriage/civil partnership is absent from our proposals
miss the point.
3.
As far as child-care costs are concerned we have set out to ensure that where
cohabitants have set out to have a child together, they remain jointly responsible for
meeting expenses incurred by the adult who, after separation, cares for that child.
Separate arrangements exist for the provision of aliment, and in many cases child care
costs (increasingly so as these new provisions take hold), for a child of one of the
cohabiting partners.
4.
The position of the children of same sex couples is complicated by the fact that,
under the current law of adoption and of human fertilisation, we have no means of
recognising as children of the relationship those children whom same sex couples may
choose to have jointly. However, the legal definition of “a parent” in these contexts is not
one for the Family Law (Scotland) Bill. The remedy lies elsewhere, i.e. within the rules for
adoption and human fertilisation and embryology both of which are currently under review.
I would not be attracted to any amendment which sought to determine a parent outwith
legally recognised definitions.
Civil partnership and same-sex cohabitants
5.
The Committee asked the Executive to confirm that it will bring forward a number of
specific amendments with relation to the Civil Partnership Act 2004. I can confirm the
following:
6.

I can confirm that the following amendments will be brought forward at Stage 2
x
x

Section 2 of the Bill to include civil partners.
Civil Evidence (Family Mediation) (Scotland) Act 1995 to include same-sex
cohabitants.
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x
7.
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Definition of “child of the family” in s 101(7) of the Civil Partnership Act 2004 to be
amended to be consistent with “child of the family” for married couples.

My comments on the other proposed amendments in your letter, are as follows:
x

Sections 4 – 7 of the Bill to be replicated for civil partners – there is no need for
such an amendment as this is already dealt with in Schedule 1 of the Bill.

x

Wallis issue to be replicated for civil partners - there is no need for a separate
amendment, as the Executive’s amended section 14 to be brought forward at
Stage 2 will be drafted to include civil partners.

x

Section 12 of the Children (Scotland) Act 1995 to be amended [to be consistent with
“child of the family” for married couples] - we do not understand this proposal as
section 12(4)(b) of the 1995 Act already refers to a child being “treated” as a
child of the family.

x

Section 104 of Civil Partnership Act 2004 to be similarly amended for same reason –
section 104 relies on the definition of “child of the family” used in section
101(7) of the 2004 Act. The Executive will bring forward an amendment at
Stage 2 to mirror the definition in the Children (Scotland) Act 1995.

x

Section 85(1)(b) of 2004 Act (age of witnesses) to be amended to reflect marriage
rule in s 19(2)(c) of Marriage (Scotland) Act 1977 – having consulted with the
General Register Office for Scotland we do not consider that this amendment
is necessary. GROS have confirmed that in carrying out a civil partnership
registrars will always ensure that witnesses are indeed 16 or over.

x

Section 93 of 2004 Act (place of registration) to be amended to reflect marriage rule
in Marriages (Approval of Places) (Scotland) Regs 2002 - GROS will amend the
Marriage (Approval of Places)(Scotland) Regulations 2002 to reflect the
provisions in section 93 of the 2004 Act.

x

Section 23A of the Marriage (Scotland) Act 1977 (preserving validity of flawed
marriages) to be extended to civil partners - we have considered this and still
believe that such a provision should be unnecessary for what will be a civil
process overseen by a registrar. Unlike religious marriage there should be
little potential for a requirement or restriction in relation to a civil partnership
not to be observed. Nevertheless, GROS have discussed this with the Equality
Network and are sympathetic to the Network's view that such a provision for
civil partnerships would provide reassurance. Consequently, GROS would
hope to bring forward an amendment to insert such a provision in the Civil
Partnership Act 2004. This would be done through the Local Government
(Electoral Administration and Registration Services) (Scotland) Bill.

x

An equivalent to paragraph 3 of Schedule 1 to the 1977 Act to be added to Schedule
10 of the 2004 Act (forbidden degrees of civil partnership to include adoptive
relationships) – civil partners are not at present allowed to adopt. Any changes
relating to the law of adoption will be dealt with by forthcoming adoption
legislation and any amendments required to schedule 10 will be considered at
that point.

x

Further minor amendments to schedule 28 to the 2004 Act, listed in the written
submission of the Equality Network (p 57 of vol 2 of Stage 1 Report), the only
substantive one being removing an error in the 2004 Act’s amendment to the
Damages (Scotland) Act 1976 – we are content that all of the principal
amendments required in relation to the Civil Partnership Act 2004 are in hand.

Section 5: non-entitled spouses’ right to occupancy
8.
The Committee expressed some remaining concerns about a non-entitled spouse’s
occupancy rights as a result of changes we propose for dealings with third parties. It might
be helpful if I set our proposals in context of the current law and the concerns about its
operation.
9.
The basic policy objectives of the Matrimonial Homes (Family Protection) (Scotland)
Act 1981 are to confer occupancy rights in the matrimonial home on the "non-entitled
spouse” who happens not to be the owner or tenant (so that he or she cannot be evicted
like a mere squatter or unwelcome guest by the “entitled spouse” who is the owner or
tenant) and to provide increased protection against domestic violence (in particular by
providing for exclusion orders, and interdicts with a power of arrest attached).
10.
As far as the matrimonial home is concerned, some protection against dealings,
such as a sale of the home, by the entitled spouse is obviously necessary and the current
law confers general protection against dealings; the spouse's occupancy rights can
continue to be exercised after a dealing and the person acquiring the home or an interest in
it is not entitled to occupy it. While this achieves the objective of protection it means that
occupancy rights are a potential problem in every conveyancing transaction. The purchaser
of any house has to be sure that there are no occupancy rights or that an appropriate
consent or renunciation or dispensation is obtained. Even a purchaser from an unmarried
person has to be sure that the person is unmarried. To make the position of purchasers
more tolerable the 1981 Act provides that a purchaser who acts in good faith is protected if
there is produced to him or her by the seller
(i) an affidavit sworn or affirmed by the seller declaring that the subjects of sale are
not or were not at the time of the dealing a matrimonial home in relation to which a
spouse of the seller has or had occupancy rights; or
(ii) a renunciation of occupancy rights or consent to the dealing which bears to have
been properly made or given by the non-entitled spouse".
11.
There is a similar protection for heritable creditors who may, if conditions similar to
the above are fulfilled, exercise their normal rights (e.g. their rights to sell on default) under
the security and may also apply to a court for an order requiring the non-entitled spouse to
make any payment due by the entitled spouse in respect of the loan.
12.
A further protection for purchasers was added in 1985. It was provided that the nonentitled spouse's protection against a dealing would not apply if:
"the entitled spouse has permanently ceased to be entitled to occupy the matrimonial
home, and at any time thereafter a continuous period of 5 years has elapsed during
which the non-entitled spouse has not occupied the matrimonial home".
13.
This means that the purchaser of a house from someone who has owned it, and had
exclusive occupation of it, for five years or more does not need to be concerned about the
occupancy rights of spouses of former proprietors. It also protects the purchaser from an
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entitled spouse against a delayed assertion of occupancy rights if, for example, there has
been a false affidavit or forged consent.
14.
The protection of occupancy rights against dealings applies also to leased property.
If the spouse who is the sole tenant assigns or renounces the tenancy without the consent
of the other spouse (or a renunciation or a dispensation) the other spouse's occupancy
rights are not prejudiced by the dealing.
15.
In its Report on Family Law the Scottish Law Commission (SLC) indicated that it had
sought views on various options, including a radical change of approach, for reform of the
provisions on dealings but the prevailing view was that the existing balance between
protection of the non-entitled spouse and protection of third parties was broadly right and
that a set of minor reforms to remove unnecessary irritations and inconveniences, rather
than a completely new start, was all that was required. In these circumstances their
recommendations were confined to minor amendments designed to avoid a number of
conveyancing difficulties without disturbing the existing scheme of the Act or significantly
affecting the protection given to the non-entitled spouse.
16.
Section 5 of the Family Law (Scotland) Bill seeks to put in place the limited changes
recommended by the SLC concerning third party dealings, namely:
(a) Under section 6(1) of the Matrimonial Homes (Family Protection) (Scotland) Act
1981 (which relates to the continued exercise of occupancy rights after a dealing) a
person acquiring the home or an interest in it should not be affected by the
occupancy rights of the spouse of a former owner (i.e. an owner prior to the person
making the transfer to that acquirer) if the acquirer was (i) a transferee for value
acting in good faith or (ii) someone who derives title from such a transferee.
(b) The period referred to in section 6(3)(f) of the 1981 Act should be reduced from 5
years to 2 years.
17.
As indicated we intend to introduce an amendment at stage 2 to ensure that when an
action is raised within the 2 year period the “clock will stop”. This ensures that spouses
temporarily absent from the home, for example as a result of domestic abuse will be able to
raise and action and see it to completion provided the action starts with two year period.
18.
The Committee expressed some concerns about these provisions and whether they
offered sufficient protection to a vulnerable spouse. We do not believe that provisions in the
Bill will significantly reduce the protection afforded by occupancy rights to spouses in
occupation of the matrimonial home, or only temporarily absent from it. What they would do
would be to prevent spouses who had long ceased to occupy a home from putting out bona
fide purchasers. That seems to us to be the right policy to adopt in a provision designed to
protect occupancy rights. There is no reason why the occupancy rights of the bonafide
purchaser and his or her family should be regarded as less worthy of protection than those
of the spouse of a former owner.

Deputy Minister for Justice
September 2005
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SCOTTISH WOMEN’S AID
RESPONSE TO REQUEST FOR FURTHER INFORMATION
FROM JUSTICE I COMMITTEE, FOLLOWING THE
SUBMISSION OF ORAL EVIDENCE ON THE FAMILY
LAW BILL AT THE COMMITTEE SESSION ON 23/9/05

1) SWA’s proposed amendment on contact
We have taken on board Justice I‘s comments on the size and wording of subsections
7A, 7B and 7C of our amendment.
Consequently, in order to make the amendment more acceptable and workable, we
have deleted subsections 7B and 7C completely and have removed the reference to
“a single act” in subsection 11(7)(A)(4), as you brought to our attention
Our re-worded amendment is attached (see attached paper)
We hope that this much smaller and focused wording will be more acceptable.
a) The definition of “domestic abuse” - why it is included in the amendment
We would emphasis that the insertion of the few words introducing the concept of
domestic abuse into the Children Scotland) Act 1995 is the most crucial point we
wish to concentrate on and the definitions are ancilliary to this.
In saying this, it is, however, important to the successful operation of the
amendment that domestic abuse is clearly, concisely and comprehensively explained,
for the avoidance of doubt, in any new legislation
We have looked at the definitions of abuse in the PFA Act and the Homeless,
etc (Scotland) Act 2003,( see attached paper.) You will note that the latter Act
uses the PFA definition, but the PFA definition does not mention domestic abuse.
There is no comprehensive definition of domestic abuse in the Children
(Scotland) Act 1995, nor, in fact, in any other piece of Scottish legislation.
The only detailed definition of domestic abuse available is that in the Scottish
Executive’s National Strategy to Address Domestic Abuse. Although it is not a
statutory definition, it is comprehensive and widely-used; SWA and all other
agencies working in the field of domestic abuse use it and work to it. Consequently,
we have included some of the wording therefrom in producing the statutory
definition of domestic abuse in our amendment. A copy of this, and adaptations
thereof used by other statutory agencies, is attached for your reference. ( see
attached paper)
As we have said above, there is no comprehensive definition of domestic
abuse in the Children (Scotland) Act 1995, nor, in fact, in any other piece of Scottish
legislation.
We therefore consider it most important that the most crucial part of our
amendment, namely the insertion of domestic abuse into the welfare principle in
section 11(7) , is supported in its application by providing the courts with a fairly
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comprehensive definition of domestic abuse, given the fact that none exists in our
legislation.
b) How we put the wording of the definition in our amendment together
As requested, we would explain how the definition was constructed.
We based the majority of the wording on section 3 of the New Zealand Domestic
Violence Act 1995, ( see attached, paper ) obviously amending “violence” to
“abuse”.
We also inserted the wording

“(v)

controlling another’s behaviour , isolating them or restricting
their freedom;
(vi) verbal abuse;
(vii) any other conduct, including speech, giving rise , or likely to give
rise to physical or mental injury, fear , alarm or distress;”

as adapted from the Executive’s National Strategy Definition, into the section at
11(7A)(2), firstly, as these terms were not mentioned in the New Zealand legislation,
and, secondly, their inclusion would make the definition of domestic abuse as
comprehensive and useful as possible

2) Occupancy Rights -Sections 4-7
A) Sections 4 & 5
a) We note that the Executive proposes to “stop the clock” running in terms of the
two-year period, for sections 4 and 5 only, when an action is raised in relation to
occupancy rights only. (See Executive’s written submission to the Justice I
Committee J1/S2/05/18/; Annexe E Family Law Bill Stage 2 Amendments)
This raises a few issues:x While we would agree with this in principle, the wording needs to be
expanded, as it does not cover actions for exclusion orders and we do not
consider that a reference to “occupancy rights” will be sufficiently broad as to
be interpreted by the courts to cover actions seeking exclusion orders.
x

Consequently, it is crucial the Executive’s amendment must clearly state that
the two year period will be suspended when an action relating to occupancy
rights or exclusion orders is raised.

x

A) This addition is vital and will avoid unfair prejudice to women who,
through no fault of their own, have been unable to regain access to the
matrimonial home. To quote from our own submission to the Justice I
Committee on the Bill’s intention re occupancy rights, “There appears to have
been no consideration given to situations where the non-entitled spouse has
fled due to domestic abuse and has, therefore, been unable to occupy the
matrimonial home for this reason. Women have been in refuge and
temporary accommodation for periods exceeding two years, while they fight
actions to regain access and occupation of the house, or seek to have the
abuser excluded there from. ….the potential loss of their right to occupancy,
and the issue of protecting women and their rights, is a matter of great
significance and this needs to be recognised. “

b) Another matter that occurred to us was the situation where a woman had applied
to the courts to have her occupancy rights declared or enforced, or had been refused
an exclusion order. How would the “stopping of the clock” operate to allow appeals,
after the initial action failed, for whatever reason, given the fact that legal aid
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applications and the issue of financing another action, which often take time to
resolve or put in place, will play a major part in this matter?

B) Section 6
We have concerns with this section of the Bill (which amends Section 7 of the Mat.
Homes Act dealing with the court’s power to dispense with spouse’s consent to
dealing and proposed dealing.)
To bring it into line with the proposals above, Section 7 (4) (b) of the Mat. Homes
requires to be amended to include situations where an action is, or has been raised,
by a non-entitled spouse to obtain an exclusion order.

3) Interdicts- sections 8, 9 and 24
As we mentioned during our evidence session, we have looked again at the oral
evidence given by both Professor Clive and the Law Society’s to Justice I.
At Column 1925 of the Official Report of 25/5/05 covering that session, Professor
Clive talks about having one set of provisions, those in the Protection from Abuse
(Scotland) Act 2001, (“ the PFA(S) Act “) and “scrapping the rest.” In their evidence,
the Law Society, at Column 1949 of the same Report, states that the PFA model
should be adopted, rather than amend the 1981 Act. The issues are:a) Having the Mat .Homes Act contain provisions for the granting of an interdict but
referring to another Act, the PFA ,for the attachment of powers of arrest thereto,
seems very messy. The Mat Homes Act cannot be repealed in its entirety and be
simply substituted by the PFA due to the other issues it covers, (e.g. Exclusion
orders) which are not dealt with in the PFA.
b) We are clear that any revision of the Mat Homes Act must in no way endanger,
reduce or in any way compromise the process of applying for a power of arrest or
impinge on the mandatory obligation placed on the court to make an order if the
terms of section 15 of that Act are satisfied.
Section 15 of the Mat Homes and section 1 of the PFA(S) Act are worded slightly
differently, viz:Mat. Homes Act
“Section 15. Attachment of powers of arrest to matrimonial interdicts
(1) The court shall, on application of the applicant spouse, attach a power of
arrest(a) to any matrimonial interdict which is ancilliary to an exclusion order,
including an interim order under section 4(6) of this Act;
(b)to any other matrimonial interdict where the non-applicant spouse has
had the opportunity of being heard by or represented before the court,
unless it appears to the court that in all the circumstances of the case
such a power is unnecessary. “
PFA Act
“Section 1 Attachment of power of arrest to interdict

- (1) A person who is applying for, or who has obtained, an interdict for the purpose of
protection against abuse may apply to the court for a power of arrest to be attached to
the interdict under this Act.
- (2) The court must, on such application, attach a power of arrest to the interdict if
satisfied that3
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-(a) the interdicted person has been given an opportunity to be heard by, or
represented before, the court;
-(b) attaching the power of arrest would not result in the interdicted person being
subject, in relation to the interdict, to a power of arrest under both this Act and
the Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59); and
-(c) attaching the power of arrest is necessary to protect the applicant from a risk
of abuse in breach of the interdict.
- (3) the court, on attaching a power of arrest, must specify a date of expiry for the
power, being a date not later than three years after the date when the power is attached.
“
c) Any repeal or “scrapping” of the provisions in the Mat Homes will be complicated
as exclusion orders are tied into matrimonial interdicts and a power of arrest is
automatically attached to an interdict, on application to the court, where an
exclusion order is granted.
d) If the whole issue of interdicts and powers of arrest are to be taken from the Mat
Homes Act, then the provisions contained in section 8 of the Family Law Bill
extending the coverage of matrimonial interdicts will have to be somehow
incorporated in the PFA Act.
The amendment under section 8 is very welcome and most important as SWA,
amongst a plethora of others, have long campaigned for interdicts to be granted
widely enough to cover home, other residences, work and schools, etc.
e) Any reference to the Protection from Harassment Act is a red-herring and it should
in no way be included in any discussion on interdicts. If anything, the discussion on
the operation of this Act should be whether it is amended to include a statutory
offence of stalking or harassment in Scotland, which is another matter entirely!
x

x
x
x

There are only three ways that someone can obtain an interdict- common
law, PFA Act or Mat Homes Act. The Protection From Harassment Act does not
grant interdicts but Non- Harassment Orders,(“NHO”) which are completely
different in application and operation from interdicts
the procedure and requirements for obtaining a NHO are different from those
for interdicts , either common law or statutory
NHOs do not require a separate application for attachment of a power of
arrest as a breach thereof is a prima face criminal offence
Breach of an NHO, regardless of whether it is granted in a criminal or civil
court is a criminal offence, is dealt with by the criminal courts. There is no
need for the person holding the NHO to go through the procedure for breach
that civil interdicts require.

4
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
29th Meeting, 2011 (Session 2)
Wednesday 28 September 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan

Bruce McFee
Margaret Mitchell
Mike Pringle

Apologies were received from Mike Pringle.
Family Law (Scotland) Bill: Pauline McNeill MSP moved motion S2M-3332—
That the Justice 1 Committee agrees to consider the Family Law (Scotland) Bill at
Stage 2 in the following order: sections 1 to 7, sections 10 to 23, sections 8 and 9,
sections 24 and 25, schedule 1, sections 26 to 33, schedules 2 and 3, section 34
and the long title.
The motion was agreed to.
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Family Law (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Marlyn Glen
9

In section 2, page 1, line 23, leave out <in relation to a marriage solemnised in Scotland>
After section 2
Cathy Jamieson

1

After section 2, insert—
<Abolition of marriage by cohabitation with habit and repute
(1)

The rule of law by which marriage may be constituted by cohabitation with habit and
repute shall cease to have effect.

(2)

Nothing in subsection (1) shall affect the application of the rule in relation to
cohabitation with habit and repute where the cohabitation with habit and repute—
(a) ended before the commencement of this section (“commencement”);
(b) began before, but ended after, commencement; or
(c) began before, and continues after, commencement.>
Section 3

Cathy Jamieson
2

In section 3, page 2, line 14, leave out from <after> to end of line 15 and insert <the words
“(except declarators of marriage or nullity of marriage)” shall be repealed.>
Marlyn Glen

10

Leave out section 3

SP Bill 36-ML1
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After section 6
Cathy Jamieson
11

After section 6, insert—
<Occupancy rights: effect of court action
After section 9 of the 1981 Act (provisions where both spouses have title) there shall be
inserted—
“Reckoning of non-cohabitation periods in sections 1 and 6
9A

Effect of court action under section 3, 4 or 5 on reckoning of periods in
sections 1 and 6
(1)

Subsection (2) applies where an application is made under section 3(1), 4(1) or
5(1) of this Act.

(2)

In calculating the period of two years mentioned in section 1(7)(a) or 6(3)(f) of
this Act, no account shall be taken of the period mentioned in subsection (3)
below.

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 3(1) or 4(1) of this Act,
ending on the date on which—
(i)

an order under section 3(3) or, as the case may be, 4(2) of this Act
is made; or

(ii) the application is otherwise finally determined or abandoned;
(b) in the case of an application under section 5(1) of this Act, ending on the
date on which—
(i)

the order under section 3(3) or, as the case may be, 4(2) is varied
or recalled; or

(ii) the application is otherwise finally determined or abandoned.”.>
Section 7
Marlyn Glen
12

In section 7, page 4, line 17, after <other> insert <, with the intention that it is to be the other’s
separate residence,>
Cathy Jamieson

4

In section 7, page 4, line 17, after <enactment> insert <; and
(b) following the transfer, the spouse to whom the tenancy was transferred
occupies the home but the other spouse does not,>

2
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Schedule 1
Cathy Jamieson
13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>


36

3

Family Law (Scotland) Bill
Procedural Supplement to the 1st Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Void marriages
9
Marriage by cohabitation with habit and repute
1
Extension of jurisdiction of sheriff
2, 10
Occupancy rights
11, 13
Definition of matrimonial and family home
12, 4, 8

Amendments already debated
As this supplement relates to the first day of Stage 2, there are no amendments which have
already been debated.

SP Bill 36-PS1

1

Session 2 (2005)


37

JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
30th Meeting, 2005 (Session 2)
Wednesday 5 October 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Jim Wallace (Committee Substitute)

Bruce McFee
Mrs Mary Mulligan

Apologies were received from Margaret Mitchell, Mike Pringle and Stewart Stevenson.
Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 1, 2, 11 and 4.
Amendments 9 and 12 were moved and, with the agreement of the Committee,
withdrawn.
Amendment 10 was not moved.
Sections 1, 2, 4, 5 and 6 were agreed to without amendment.
Sections 3 and 7 were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 7 having been
disposed of.
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Family Law (Scotland) Bill:
Stage 2

Justice 1 Committee
Wednesday 5 October 2005
[THE CONVENER opened the meeting at 10:42]

Interests
The Convener (Pauline McNeill): Good
th
morning and welcome to the 30 meeting in 2005
of the Justice 1 Committee. I apologise for the late
start—the committee had a previous meeting in
private about the Family Law (Scotland) Bill.
I have two apologies—Margaret Mitchell and
Stewart Stevenson are unable to join us today.
Mike Pringle has also sent apologies. Members
might know that he is otherwise engaged with his
member’s bill. I welcome Jim Wallace as his
substitute. As usual, I ask members to switch off
mobile phones or other gadgets, because they
interfere with the sound.
I ask Jim Wallace to declare any relevant
interests.
Mr Jim Wallace (Orkney) (LD): I am a nonpractising member of the Faculty of Advocates. I
do not know whether this is a relevant interest, but
when I was Minister for Justice, I was responsible
for one of the consultation documents that
ultimately led to the legislation that we are
considering today; I was also a minister when the
bill was presented to Parliament.
The Convener: How could we forget? It is nice
to have you here for stage 2. I believe that we will
probably have you for most of stage 2 because
Mike Pringle will be dealing with his bill at stage 1.

Items in Private
The Convener: I invite members to agree to
discuss in private item 4, which is consideration of
a draft response to the European Union green
papers. Is that agreed?
Members indicated agreement.
The Convener: Item 5 is consideration of our
approach to the scrutiny of the forthcoming
Scottish commissioner for human rights bill. Do
members agree to take item 5 in private?

10:43
The Convener: Item 2 is stage 2 consideration
of the Family Law (Scotland) Bill. I welcome the
Deputy Minister for Justice, Hugh Henry, who has
with him this morning Carol Duncan, the bill team
leader, and Kirsty Finlay, a solicitor at the Scottish
Executive. David McLeish is also with the
ministerial team.
We are at the beginning of the stage 2 process
of the bill.
Section 1 agreed to.
Section 2—Void marriages
The Convener: Amendment 9, in the name of
Marlyn Glen, is in a group on its own.
Marlyn Glen (North East Scotland) (Lab):
Amendment 9 seeks to ensure that where a
marriage is concluded on the basis of consent
induced by duress or error, that marriage shall be
void irrespective of where it takes place. I am sure
that we all agree that consent is essential to the
formalisation of marriage. However, consent
induced by duress or error is not consent. The
question is why the grounds on which a marriage
is void under proposed new section 20A of the
Marriage (Scotland) Act 1977 relate only to a
marriage that has been solemnised in Scotland.
The grounds for rendering a marriage void on the
basis of consent given under duress, error or a
failure to understand the nature of marriage or of
consenting to the marriage should apply
irrespective of where the marriage is solemnised.
I move amendment 9.
The Deputy Minister for Justice (Hugh
Henry): I pay a particular welcome to Jim Wallace.
It will be an interesting experience to be grilled by
him once again—this time, however, he is not my
boss. I am sure that our relationship will be as
cordial as ever.
The Executive is aware of the concerns that
have been raised in some quarters over the need
to extend section 2 to cover marriages that have
been solemnised outside Scotland. However, it is
our opinion that that would be an unnecessary
provision, given our intention to lodge
amendments to section 28 to deal with the matter.

Members indicated agreement.
Section 2 is concerned with putting on record
certain elements of the common law in Scotland.
Section 28, by contrast, is the part of the bill that
deals with marriages involving a foreign element.
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It is our intention to amend section 28 to set out
the fact that a foreign rule as to the validity or
invalidity of marriage will not be recognised or
applied in Scotland where doing so would be
contrary to Scottish public policy. Duress or error
would be included in that category, and the
marriage would be void regardless of where it was
celebrated. I believe that that should offer
sufficient protection to those who marry abroad
without the need to amend section 2.
With those assurances, I invite Marlyn Glen to
withdraw amendment 9.
Marlyn Glen: Without seeing the amendment to
section 28 that the minister is talking about, it is
quite difficult to be completely reassured on this
point. However, I appreciate that what he has said
about duress and error is now on the record. I look
forward to seeing the amendment to section 28,
which will deal with the points that I have raised,
and seek leave to withdraw amendment 9.
Amendment 9, by agreement, withdrawn.
Section 2 agreed to.
After Section 2
The Convener: Amendment 1, in the name of
the minister, is in a group on its own.
Hugh Henry: I am sure that the committee will
welcome amendment 1, which abolishes marriage
by cohabitation with habit and repute. The
committee examined this aspect of Scottish law
during its stage 1 consideration of the bill and
questioned whether this is an appropriate time to
abolish the doctrine. I have given the matter
further consideration and have concluded that the
time has come to do so.
However, we do not wish to prejudice couples
who might have already begun to constitute such
a marriage, so amendment 1 will have prospective
effect. It will not stand in the way of couples who
may have constituted a marriage by cohabitation
with habit and repute before the new section that
abolishes it comes into force. The amendment will
ensure that, from the date of commencement, no
further couples will be able to begin a cohabitation
that could in the future become a legal marriage
by using this outdated element of the common
law.
I move amendment 1.
Mr Bruce McFee (West of Scotland) (SNP): I
have some concerns about the proposals. When
the committee initially considered this matter,
there was a desire to end what seemed to be a
pretty outdated piece of legislation. Perhaps some
people chose to pretend that they were married
rather than actually get married, but I think that
things have moved on a bit since then.
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My concern relates to the fact that there might
be cases in which people genuinely think that they
are married but find, much later on, that they are
not legally married. I am thinking particularly about
those who got married abroad but, in doing so, did
not entirely conform to the laws of the country that
they were in, perhaps because the laws were
particularly difficult to understand or because of a
language barrier.
I believe that very few cases go to court of
people who ask for their marriage to be
recognised. Although I understand why most
members of the committee want to get rid of
marriage by cohabitation with habit and repute as
a method of proving a marriage, my concern is
that doing so may have the unintended
consequence of catching some individuals who,
through no fault of their own or perhaps through
some misunderstanding that, in retrospect, they
should have anticipated, end up finding that they
are not married. In such a case, if one party dies,
the other is not entitled to the estate; if the parties
divorce, the children of the marriage and the
former spouse might not be properly supported. I
would like to satisfy my concern about that before
agreeing to the proposal. My concern is that, in
tidying up a rule that we think is old fashioned, we
might not protect people who are entirely innocent
victims.
The Convener: I know that the minister wants to
come back on that, but first I will allow Jim Wallace
to speak.
Mr Wallace: I am generally supportive of
amendment 1. The rule that it removes is a
throwback to another age. If my memory can go
back to my lectures in family law—which started
about 30 years ago this month—my understanding
is that people genuinely had to believe that they
were married, not that they had cohabited for a
long time and thought that if they carried on for
another few years they could consider themselves
married. I suspect that we have moved on from
that time. When we are dealing with something as
fundamental as marriage, it is important that, in
this day and age, the law should be clear and
concise. The Scottish Law Commission described
marriage by cohabitation with habit and repute as
a rather vague way in which to constitute a
marriage. Given all the things that can flow from it,
I would be concerned if we were to keep the rule
for the sake of sentiment or as a throwback to our
older common law.
I will make two points that pick up on Bruce
McFee’s comments. I wonder whether the
Executive has considered the example that Bruce
McFee mentioned. Do such situations occur, or
are they hypothetical? Secondly, what consultation
has been undertaken? This is a major step, and I
cannot remember whether the issue was part of
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the earlier consultation that was undertaken on
family law and, if so, what the response was to the
consultation.
Bruce McFee said that such situations may not
be the fault of the people involved but, to be fair,
when people take as fundamental a step as
marriage there are certain obligations on them to
ensure that they get it right. Therefore, I have
some sympathy with abolishing something that is
vague, not least given that the bill also introduces
further protection for cohabitees.
The Convener: I will add some comments
before I ask the minister to speak. It has to be said
that from the outset the Executive has been openminded on the issue and asked the committee to
consider whether it had a view one way or the
other. Provided that protection is put in place for
those who may have relied on marriage by
cohabitation with habit and repute up until now,
there is no real place for it in Scots law; I raised
that issue during the debate.
I had a concern about those who had gone
through a ceremony and mistakenly believed that
they were married. I had understood that people
could get a declarator of marriage in that situation,
but I might be wrong. Jim Wallace makes the point
that they should have checked the position out
before the ceremony, but there is such a thing as
honest belief; someone who undertakes no checks
at all would be in a different position. Although I
know that there will be very few cases, I would be
concerned if, by abolishing marriage by
cohabitation with habit and repute, we leave no
remedy for couples who genuinely thought that
they had gone through a marriage ceremony in
another country, only to find that they were not
genuinely married.
Marlyn Glen: I welcome amendment 1. It fits
well with the intention of the bill to modernise
family law, and deals with the confusion caused by
the fact that some of the population—too many
people—believe that there is something called
common-law marriage. The amendment clarifies
the situation.
In modernising family law, we must be clear
about what we are doing. The provisions in
amendment 1 run alongside those on providing
information on marriage and divorce to couples
before they marry to ensure that they understand
their rights and responsibilities and where they
stand legally.
Hugh Henry: I will try to address the points in
the order in which they arose.
Bruce McFee is right to say that there are very
few such cases. Indeed, between January 2003
and July 2005, there were only nine, and in seven
of those cases one party sought financial benefit
from the estate of the other party, who was
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deceased. Such situations arise very seldom and
usually for very specific reasons.
Jim Wallace was right to refer back to the
Scottish Law Commission, which recommended
the abolition of marriage by cohabitation with habit
and repute in its 1992 report on family law. It is
clear that the idea has been around for some time.
However, the convener is also right to point out
that initially we did not intend to address the
matter. We were neutral on the question whether it
was necessary to legislate in this area and it was
only because the committee—and, to be fair, other
stakeholders—raised the matter that we
concluded that it would be right to move forward.
As a result, in response to Jim Wallace’s question
on consultation, I should say that, although there
was no formal consultation on the matter, we
certainly discussed it with the committee and
others. One could say that the general
consultation on the bill provided an opportunity to
raise the matter although, at that time, we
concluded that we would take a neutral position on
it.
The more specific point about people who
believe that they are married because they have
gone through a ceremony, whether abroad or not,
is a completely different issue. The provision that
is abolished by amendment 1 does not apply to
those people. We are talking about people who
have tried to establish that they were married
simply because of the way in which they organised
and lived their lives. I do not know whether it is fair
to say that this happens in every such case, but
usually the parties involved will not have gone
through a ceremony. If someone who has been
through a ceremony of some sort, whether here or
abroad, faces problems, that is another issue that
needs to be examined. I do not think that such
problems can be addressed by the parties
establishing a marriage by cohabitation with habit
and repute.
Following comments by the Scottish Law
Commission, the committee and others, we have
concluded that this is the appropriate time to
abolish the concept.
Mr McFee: I seek some clarification. Hugh
Henry is right to point out that people go down this
road either intentionally or unintentionally, and I
accept that, with regard to those who do so
intentionally, it is time to draw the line under the
matter.
However, I wonder whether there is another
mechanism. I am not declaring an interest, but I
simply highlight a practical example that I know
well. I was married in Estonia—my wife is from
there, and I worked there at the time. In that
country, if people marry in a church, the church
believes that they are married; however, the state
does not recognise church weddings, and requires
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people to go through a civil ceremony afterwards.
When we booked the civil ceremony, we were
assured that there would be a simultaneous
English translation, but that turned out not to be
the case. Incidentally, I have checked everything
out—the marriage is legal and I cannot get out of
it.
Similar situations could arise for other
individuals. If those individuals could pursue
another course of action, I will be happy to agree
to the abolition of marriage by cohabitation with
habit and repute, but, if not, I think that, for the
protection of individuals who may be in a situation
through no fault of their own, there must be some
mechanism whereby they can have their marriage
declared valid. I do not know how that could be
done when one of the parties is dead. It is not as if
the surviving party can turn round and say, “I’d
better get through a marriage ceremony, because
my spouse has just died.” I am not sure whether
other options would be open to that person, and I
have some concerns. I do not know whether that
is Professor Norrie’s bag—it probably is, given that
I am seeking advice.
11:00
The Convener: We have a note from the
adviser on that point. I have to agree with Bruce
McFee, in so far as I also have concerns. I am not
saying that such situations should not be tested; it
should not be enough for a person simply to claim
that they went through a ceremony, and I would
want to ensure that there is some other way in
which that could be tested. I do not think that
people in the scenario that Bruce McFee
described should be able to rely on marriage by
cohabitation with habit and repute. I am clear
about that, but I might be prepared to allow them
to rely on something else to test whether they
genuinely believed that they had gone through a
ceremony without, perhaps, being properly
advised and whether they had taken all the proper
steps. If the Executive was prepared to continue to
talk about such scenarios, whether real or not, I
would feel that it would be right to support
amendment 1.
You get the last word on this, minister, because
it is the Executive’s amendment.
Hugh Henry: I think that we are talking about
two different things. The situation that Bruce
McFee describes would normally be attended to
by a declarator. I would need to take advice on
whether that procedure would always work if one
party was dead. There may also be a role for the
registrar general for Scotland.
We are talking specifically—at the behest of the
committee, which debated and considered the
matter—about something different. We are talking
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about situations in which people do not go through
a ceremony but believe that they are married
because of the circumstances in which they have
lived for some period. We have concluded, and
would still conclude, that dealing with the matter
through amendment 1 was the right thing to do.
Indeed, that is what the committee concluded. The
type of circumstance that Bruce McFee describes
is a separate issue altogether, and if further inquiry
needs to be made into such cases, I am happy to
have that done. However, I do not think that any
direct consequence would flow from amendment 1
in such situations.
The Convener: What you are saying sounds
absolutely right and sensible, but I would like to
ask a question before we leave the subject. If we
abolish the rule, does that mean that Bruce McFee
could never rely on it? I am just using you as an
example, Bruce.
Mr McFee: By all means.
Hugh Henry: I repeat that we are talking about
something completely different. If someone has
been through a marriage ceremony that, for
whatever reason, is considered defective, that
person has access to another remedy. I do not
think that Bruce McFee, or anyone else, would
seek to establish a marriage by cohabitation with
habit and repute in those circumstances. On the
contrary, they would seek to have the marriage
declared valid.
The Convener: I think that there are still further
questions.
Mr McFee: I am trying to establish that there is
another remedy. That is my concern. I agree with
99.5 per cent of what the minister has said and
with the reasoning behind doing away with
marriage by cohabitation with habit and repute.
However, my concern is that that may have some
unintended consequences by closing off a remedy
for individuals who are married abroad—and there
are probably more such individuals nowadays than
there were previously.
If it will be possible to obtain a declarator of
marriage even after the death of a spouse, I will
drop any opposition that I have to the proposal in
amendment 1. I seek reassurance; I am not sure
whether Professor Norrie is my best point of
reference on that. If individuals in the
circumstances that I have described will not be
affected by amendment 1, I will withdraw any
opposition to it. If that is not the case, I have
significant reservations about agreeing to an
amendment that would put some individuals in a
more difficult situation than they are in at present.
Mrs Mary Mulligan (Linlithgow) (Lab): Is the
minister saying that marriage by cohabitation with
habit and repute would never have been used to
resolve the situation that Bruce McFee has
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outlined because there are other ways of doing
that and that abolishing marriage by cohabitation
with habit and repute would not disadvantage
people? That was my understanding, but if that is
not the case, I have missed something.

The Convener: The minister is saying that there
is another route for the cases about which you are
concerned, in which there has been a ceremony in
another country—a declarator of marriage can be
obtained.

The Convener: I think that we are getting there,
but if we are to sweep away marriage by
cohabitation with habit and repute, the committee
just wants to be clear about what it is doing. If you
do not mind, minister, it would be helpful if you
could provide clarification.

Mr McFee: Sure. I was merely trying to establish
whether it was possible to obtain a declarator of
marriage after one of the individuals who believed
that they were married had died. I do not know
whether that is possible. It is an interesting statistic
that seven of the cases that the minister
mentioned involved a claim being made on the
estate of the deceased.

Hugh Henry: I confirm to Mary Mulligan that
what she described is exactly the point that I am
trying to make. Bruce McFee has described a
hypothetical situation. I refer back to the cases
that we have dealt with. I am not aware that any of
the cases in which marriage by cohabitation with
habit and repute was established involved the
circumstances that he described. We believe that
another route is available to people who are in
those circumstances. I think that we are talking
about two completely different things.
I stand to be corrected—there is a first time for
everything, and there may be someone
somewhere who has gone through some kind of
ceremony and now seeks to establish a marriage
by cohabitation with habit and repute. Our point is
that, in any case, we are not dealing with the
matter retrospectively. We are saying that if
someone found themselves in such a situation in
the future, it would not be open to them to
establish a marriage by cohabitation with habit and
repute. I believe that we are talking about two
completely different things.
The Convener: You said that you had identified
nine cases. Are those cases in which there had
been no ceremony and one of the parties went to
court to establish a marriage by cohabitation with
habit and repute?
Hugh Henry: That is my understanding.
Mr McFee: Can I obtain some advice from our
adviser about whether, when one partner in a
couple who believed that they were spouses dies,
it is possible for the other partner to obtain a
declarator of marriage at that point?
The Convener: The adviser cannot speak at
this stage.
Mr McFee: Can he nod?
The Convener: Perhaps the minister’s answer
to my last question might help you, in that it
revealed that there have been no reported cases
in which marriage by cohabitation with habit and
repute has been established in the circumstances
that you are concerned about. Does that help?
Mr McFee: It helps slightly, in that it seems that
there have been no such cases in the past two
and a half years.

Hugh Henry: It is my understanding that the
route of obtaining a declarator of marriage would
still be available, regardless of whether one of the
parties had died.
Mr McFee: If that is the case, that is fine.
The Convener: I think that all the points have
been covered. What the minister has said has
been helpful.
Amendment 1 agreed to.
Section 3—Extension of jurisdiction of sheriff
The Convener: Amendment 2, in the name of
the minister, is grouped with amendment 10.
Hugh Henry: Section 3 extends the jurisdiction
of the sheriff court to include actions for
declarators of marriage and declarators of nullity
of marriage, except where the action is raised after
the death of both parties to the marriage. Since
the introduction of the bill, persuasive arguments
have been made by the Law Society of Scotland
and the Scottish Law Commission that this is an
unnecessary restriction. We have listened to those
representations, and have lodged an amendment
to remove that restriction while retaining the
extension of the jurisdiction.
Marlyn Glen’s amendment to section 3 does not
achieve the aim of removing the restriction that
section 3 places on the sheriff court. Instead, it
removes section 3 in its entirety. That would mean
that the status quo would remain and that such
actions would remain competent only in the Court
of Session. I know that that is not what the
amendment seeks to do. I hope, therefore, that
Marlyn Glen will not move amendment 10, as what
we have proposed in amendment 2 would have
the desired effect.
I move amendment 2.
Marlyn Glen: The intention of amendment 10
was to ensure that the sheriff court would have full
jurisdiction without exception over actions for
declarators of nullity of marriage. I invite the
minister to provide just a little more clarification
and to reassure me that the intention of
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amendment 10 has been covered and that sheriff
courts will be able to deal with all cases. Now that
I have seen the Executive’s amendment and
heard what the minister has to say about it, I am
just seeking clarification on it.
Hugh Henry: To avoid doubt, I confirm that we
are doing as Marlyn Glen has suggested: we are
making sure that the sheriff court can consider
such matters.
Amendment 2 agreed to.
Amendment 10 not moved.
Section 3, as amended, agreed to.
Sections 4 to 6 agreed to.
After section 6
The Convener: Amendment 11, in the name of
the minister, is grouped with amendment 13.
Hugh Henry: Amendment 11 is a simple
amendment that is designed to protect spouses in
drawn-out cases where they ask the court to
regulate occupancy of, or exclude a spouse from,
the matrimonial home. Amendment 13 does the
same for the corresponding provisions in schedule
1 for civil partners.
The bill reduces from five years to two years the
period during which the rights of a non-entitled
spouse or civil partner are protected. Concern has
been raised that two years will not allow sufficient
time for the introduction and completion of court
actions, potentially leading to unfair outcomes.
The amendments, therefore, put beyond doubt
the fact that the clock stops when someone asks
the court to regulate rights to occupy the
matrimonial or family home or to exclude her or his
spouse or civil partner from that home until the
action has been resolved or withdrawn.
I move amendment 11.
Amendment 11 agreed to.
Section 7—Amendment of definition of
“matrimonial home”
The Convener: Amendment 12, in the name of
Marlyn Glen, is grouped with amendments 4 and
8.
Marlyn Glen: Amendment 12 seeks to ensure
that the policy intention behind section 7 is
achieved. There is a difference between
amendment 12 and amendment 4; amendment 12
talks about intention, and amendment 4 talks
about occupying the home. I would like to explore
that in some detail.
The terms used in the explanatory note to the
bill differ from those used in section 7. On section
7, the explanatory note says:
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“This amendment provides that where the tenancy of a
matrimonial home has been transferred from one spouse to
the other with the intention that it is to be the other spouse’s
separate residence, it should no longer be regarded as the
matrimonial home.”

The section does not refer to the intention behind
a transfer, so amendment 12 would amend the bill
to reflect what is in the explanatory note.
Amendment 4 approaches the same point
differently. It refers to the spouse’s occupation of
the home, rather than just the intention. Some
difficulties arise from that. For how long would the
spouse have to occupy the home? What would be
seen as occupation of the home? I would like to
explore the difference between amendments 12
and 4.
I move amendment 12.
11:15
Hugh Henry: I am not sure whether doubts exist
about the length of occupancy, as Marlyn Glen
suggested. The intention behind section 7 and
paragraph 9 of schedule 1 is that when the
tenancy of a matrimonial or family home transfers
from one spouse or civil partner to the other with
the intention that it is to be the other party’s
separate residence, the home should no longer be
considered the matrimonial or family home.
However, we recognise that the bill leaves a gap
between the policy intention and its legal effect. As
Marlyn Glen has said, a question arises about the
intention and the effect. We recognised that an
amendment was needed to clarify section 7. We
therefore lodged amendment 4 for spouses and
the equivalent amendment 8 for civil partners. The
amendments will implement the policy objective
based on the facts of the case rather than the
intentions of the parties, thus avoiding any
complications.
It is important to consider facts rather than
intentions. I seriously worry about putting in law
something that is predicated on intentions. That is
why we cannot support Marlyn Glen’s amendment
12. The advice that we have been given is that
legislation should deal with facts rather than with
intentions and that referring explicitly to the
intention of the parties—as amendment 12 does—
could create problems when the intention exists
but the intended circumstances never come to
pass. With that explanation, I hope that Marlyn
Glen will withdraw her amendment.
Mr Wallace: I support the minister’s comment
that fact is more important than intention in such
situations. It is inevitable that the matter would
become an issue only if a dispute arose. In that
situation, trying to ascertain the intention would
probably only exacerbate the dispute. Given the
circumstances in which the section would be likely
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to come into play, having hard evidence of what
happened rather than trying to divine the
intentions of parties who might be at odds with
each other will provide some certainty.
Mrs Mulligan: I am not sure whether the
minister answered Marlyn Glen’s questions about
what the word “occupies” means in amendment 4
and about whether a time limit applies. Must a
home be occupied immediately or does it just have
to be occupied at some stage in the future?
The Convener: It would help to have that point
clarified.
Hugh Henry: We return to the question whether
a house is occupied or not. We have not specified
a time limit. The decision concerns the
circumstances and facts of a case, rather than
timing.
The Convener: If a spouse had not occupied a
property, would that mean that they should look for
evidence that they were taking steps to do so?
Would that have to be demonstrated to the court?
Hugh Henry: If there were to be a dispute, it
would be for the courts to consider all the
circumstances of the case and to determine
whether the fact that someone had been in the
house for a day was sufficient to give them
occupancy. It would be dangerous to start
specifying periods, because someone could come
to stay for a week for whatever reason and, if they
had nowhere else to stay, they might be regarded
as an occupant for that period. On the other hand,
if someone came to stay for a week who lives
elsewhere, we would not necessarily regard them
as occupying the house other than on a temporary
basis. I am advised that occupation is within
judicial knowledge and therefore it would be quite
appropriate for the courts to determine.
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act. We believe that we have addressed the
problem appropriately, but we will reconsider it,
and if we think that anything more needs to be
done we will come back to it. It is our intention to
ensure that the bill works. We think that what we
are proposing will work, but if it is found that
something else is required, we will address it at
stage 3.
Amendment 12, by agreement, withdrawn.
Amendment
agreed to.

4

moved—[Hugh

Henry]—and

Section 7, as amended, agreed to.
The Convener: That takes us to today’s target,
which was to reach section 7. The target for day 2
will be announced in tomorrow’s business bulletin.
Members may be aware that we will not be dealing
with stage 2 again until after the parliamentary
recess. I remind everyone that the deadline for
lodging amendments is Friday 28 October at 12
noon.
I thank the minister and the ministerial team for
appearing this morning. We will see you when we
deal with stage 2 again.

Marlyn Glen: It is important that, when we are
considering changing legislation, provisions are
clear and understandable from the beginning. I am
slightly reassured by the idea that there is a
definition of occupancy that could be determined
by the courts. However, I point again to where the
explanatory notes talk about intention. While I
might be quite content to withdraw my
amendment, I wonder whether the minister could
reassure us that he will look again at the issue to
ensure that it is totally clear.
The Convener: I presume that if there were a
disparity between the bill and the explanatory
notes, there would be revised explanatory notes at
stage 3 to accompany the policy intention in the
bill.
Hugh Henry: Yes, there would be revised
notes.
We have acted in this way because we believed
that there was a gap and that there was a need to
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FAMILY LAW (SCOTLAND) BILL
The Justice 1 Committee agreed sections 1 – 7 (as amended) of the Family Law (Scotland ) Bill at its
session on 5 October 2005. However, in discussion it was clear that Committee Members had some
residual concerns about one or two matters, i.e. declarators of marriage where there is a foreign
element and the definition of a matrimonial home when a tenancy transfers from one spouse to the
other. I am afraid that I inadvertently misled the Committee with a re-assurance that people who
marry abroad in good faith and subsequently discover the marriage to be invalid will be totally
unaffected by the abolition of marriage by cohabitation with habit and repute. While they will retain
access to legal redress it will not be as I described, the correct facts are detailed in attached annex. I
thought it might be helpful if I wrote to you to put these matters beyond doubt.
We also agreed separately that I should write to you regarding the next steps in introducing parenting
agreements and the charter for grandchildren into Scotland.
I hope the Committee finds the information contained in the attached Annex helpful.

HUGH HENRY
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ANNEX
FAMILY LAW (SCOTLAND) BILL
Marriages undertaken abroad
1.
Members raised the issue of a couple who undergo a marriage ceremony abroad and
subsequently discover that they have failed to correctly observe all of the rules of that country thus
putting their marital status into doubt. The question was whether the abolition of marriage by
cohabitation with habit and repute would impact on their ability to obtain a declarator of marriage in
this country, particularly after the death of one of the parties.
2.
As far as a couple who marry abroad are concerned, the rules as to which law governs the
validity of a foreign element currently depend partly on statute and partly on common law.
Section 28 of the Bill will offer more clarity by providing that, subject to the Foreign Marriages Act
1982 and provided that it is not contrary to Scottish public policy, the formal validity of a marriage
shall be governed by the laws of the place of celebration.
3.
Where a couple marry abroad and a subsequent doubt, in Scot’s law, as to the validity of that
marriage emerges, it would be open to the couple, under section 20 of the Marriage (Scotland) Act
1977, to have a second marriage ceremony solemnised by a registrar in Scotland, as if they had not
already gone through a marriage ceremony with each other. The marriage register entry in respect of
the second marriage ceremony would refer overtly to the earlier marriage. The couple can then enjoy
peace of mind.
4.
If it were not possible for the couple to re-marry, for example, where one partner had died, the
surviving partner can currently apply to the courts for a declarator of marriage by cohabitation with
habit and repute. That remedy will not be open to people who find themselves in this situation if the
foreign marriage ceremony takes place after the Bill’s enactment (it will not be retrospective so will
not effect couples who have already undergone such a foreign marriage ceremony). However, we
believe that establishing succession rights would be the most likely reason for such an application
and, once the Bill is enacted, in cases of intestacy, the surviving partner would be able to apply to the
courts in terms of section 22, for a discretionary award from the estate which could be equal to but
no greater than they would have received if they had been the spouse of the deceased. These cases
are extremely rare and we have concluded that there can be no case for retaining legislative
provisions generally deemed to be obsolete purely to address these unusual circumstances,
particularly as there will be an alternative legislative remedy available.
5.
Where a couple are considering divorce when they discover the true status of their marriage it
would be open to one (or both) of them to apply to the Courts for a declarator of nullity of marriage.
If a declarator of nullity is obtained by one of the parties, the court has the same powers to award
financial provisions for the parties as it does in actions of divorce.
6.
More generally, we consider marriage to be a serious matter with significant legal
consequences and would expect that a couple entering into such a important commitment would fully
investigate the laws of the country in which they intended to celebrate their union to ensure that they
follow the rules of that country and would be considered valid in Scotland. Information and advice
currently available to couples contemplating such action emphasises the importance of knowing,
understanding and complying with the requirements of the particular country. We will ensure that
future information and advice continues to emphasise this.


47

Paper for information

Definition of the matrimonial home
7.
A question about the changes we are making in the Bill to the definition of a matrimonial
home, in particular when a tenancy transfers from one party to the other was also raised. Section 7 of
the Bill makes clear that the definition of “matrimonial home” does not include a residence provided
or made available by anyone for one spouse to reside in, whether with any child of the family or not,
separately from the other spouse. It was also intended to provide that where a tenancy of a
matrimonial home had been transferred from one spouse to the other with the intention that it was to
be the other spouse’s separate residence, it should no longer be regarded as the matrimonial home.
However, the original drafting of the Bill does not reflect that policy intention. The Executive
therefore introduced an amendment to this section at stage 2.
8.
As I explained to the Committee on 5 October, when we came to consider the detailed legal
drafting of this amendment we concluded that it would be more appropriate to focus on the facts of
the case rather than on the couple’s intention. A couple may well set out to transfer a tenancy on the
basis of one intention, but that intention may not come to pass, e.g. a couple intending to divorce
may transfer a tenancy from one to the other with the intention that it is to be that spouse’s separate
residence but in fact the couple may subsequently decide against divorce and may remain together in
the matrimonial home. For this reason it is considered desirable that the legislation invites the courts
to deal with the facts of each case rather than with an intention.
9.
There is no intention to put time limits on the occupancy of the home. The issue is whether
or not the home remained the matrimonial home, not one of residence. If there were to be a dispute,
it would be for the courts to consider all the facts and circumstances of the case and make a
determination about whether the home had remained the matrimonial home or whether it had become
the separate home of one of the spouses.
10.
I can confirm that, in accordance with standing order number 9.7.8A, when the amended Bill
is re-printed for stage 3 consideration we will be producing revised Explanatory Notes to cover any
new sections and schedules as well as existing provisions which have been substantially amended at
stage 2.
Parenting agreements and Charter for Grandchildren – next steps.
11.
When I wrote to the Committee I discussed the excellent work carried out by the Family Law
Stakeholder Group in developing the two non-legislative measures designed to complement the
legislation. I explained how the Charter for Grandchildren had developed and that the Group had
unanimously agreed on the change of title and focus of the document from Grandparents to
Grandchildren. The Parenting Agreement pack was written by Alan Finlayson OBE, drawing on his
long shrieval experience, and its development also benefited greatly from comments and input from
the Stakeholder Group, as acknowledged by Mr Finlayson when he gave evidence to you.
12.
The Stakeholder Group was made up of representatives of a range of organisations with
experience and expertise in dealing with the problems families can face. In addition to this, officials
have met with other key stakeholders, such as the Law Society of Scotland, Citizens Advice
Bureaux, and Children 1st keeping them up to date with progress on the development of both the
draft Charter and Parenting Agreement. The informal feedback received so far has been very
positive.
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13.
As a range of key organisations have already been involved in the preparation of these
documents, I feel it is important to finalise them as soon as possible and to focus on the development
of the information strategy. This strategy will ensure that people are aware of both the law and these
materials and can access appropriate help and support at the time they need it. We intend to invite
further comments from a range of organisations with interests in this area prior to the document text
being finalised. In addition, the Law Society of Scotland has offered to pilot the draft Charter and
Parenting Agreement pack and give feedback on the results.
14.
With regards to the Charter for Grandchildren, we are conscious that it is important to give
young people the opportunity to give their view. Officials have met with Scotland’s Commissioner
for Children and Young People and her team to discuss the best way of engaging with young people.
The draft Charter will be placed on the Young Scot website (Young Scot is the national youth
information agency for Scotland, with a membership of approximately 280,000 young people age 1218) with a questionnaire inviting responses and comments. In addition to using Young Scot, officials
are also speaking to the Youth Parliament, with a view to asking its members for feedback on the
Charter.
15.
I hope that this is helpful in setting out how we hope to move forward in finalising the draft
materials, which I know the Committee has been very interested in. I trust you will agree that there
is little merit in undertaking a costly formal consultation exercise when there has been so much
stakeholder involvement in the development of the documents. It is more important to both focus on
and commit funds to the development and distribution of information to the families in Scotland who
need it. We recognise, of course, that these materials may need to be adjusted down the line, as we
learn more about the experience of those who read and use them; and we will evaluate both
publications in due course with this in view.

Scottish Executive
October 2005
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Family Law (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Before section 10
Margaret Mitchell
14

Before section 10, insert—
<Divorce: encouragement of reconciliation
For subsection (1) of section 2 of the 1976 Act (encouragement of reconciliation) there
shall be substituted—
“(1)

Before granting decree in an action for divorce, the court shall consider
whether there is a reasonable prospect of a reconciliation between the parties,
and, in particular, may not grant decree unless satisfied—
(a) that the pursuer has, within three months of bringing the action, taken
reasonable steps to arrange a meeting with the defender in order to
discuss possible reconciliation; or
(b) that, under the circumstances, it would not have been possible for the
pursuer to take such reasonable steps.

(1A) In pursuance of subsection (1) above, the court may continue, or further
continue, the action for such period as it thinks proper to enable attempts to be
made to effect a reconciliation; and if during any such continuation the parties
cohabit with one another, no account shall be taken of such cohabitation for the
purposes of that action.
(1B) In continuing the action, the court shall require the parties to seek assistance
from marriage counselling or other marriage support services.”>
Section 10
Brian Adam
32

In section 10, page 5, leave out line 16

SP Bill 36-ML2
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Margaret Mitchell
Supported by: Mrs Mary Mulligan
15

In section 10, page 5, line 16, leave out <“one year”> and insert <“18 months”>
Margaret Mitchell
Supported by: Mrs Mary Mulligan, Brian Adam, Fergus Ewing

16

In section 10, page 5, line 17, leave out <“two”> and insert <“three”>
After section 13
Mr Kenneth Macintosh
Supported by: Donald Gorrie, Nicola Sturgeon

33

After section 13, insert—
<Postponement of decree of divorce where religious impediment to remarry exists
After section 3 of the Divorce (Scotland) Act 1976 (c.39) (action for divorce following
on decree of separation) there shall be inserted—
“3A
(1)

Postponement of decree of divorce where religious impediment to remarry
exists
Notwithstanding that irretrievable breakdown of a marriage has been
established in an action for divorce, the court may—
(a) on the application of a party (“the applicant”); and
(b) if satisfied—
(i)

that subsection (2) applies; and

(ii) that it is just and reasonable to do so,
postpone the grant of decree in the action until it is satisfied that the other party
has complied with subsection (3).
(2)

This subsection applies where—
(a) the applicant is prevented from entering into a religious marriage by
virtue of a requirement of the religion of that marriage; and
(b) the other party can act so as to remove, or enable or contribute to the
removal of, the impediment which prevents that marriage.

(3)

A party complies with this subsection by acting in the way described in
subsection (2)(b).

(4)

The court may, whether or not on the application of a party and
notwithstanding that subsection (2) applies, recall a postponement under
subsection (1).

(5)

The court may, before recalling a postponement under subsection (1), order the
other party to produce a certificate from a relevant religious body confirming
that the other party has acted in the way described in subsection 2(b).

(6)

For the purposes of subsection (5), a religious body is “relevant” if the
applicant considers the body competent to provide the confirmation referred to
in that subsection.

SP Bill 36-ML2
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(7)

In this section—
“religious marriage” means—
(a)

a marriage solemnised in accordance with the usages of the Jews;
or

(b) a marriage (other than a marriage falling within paragraph (a))
solemnised by a marriage celebrant of a prescribed religious body,
and “religion of that marriage” shall be construed accordingly;
“prescribed” means prescribed by regulations made by the Scottish
Ministers.
(8)

Any reference in this section to a marriage celebrant of a prescribed religious
body is a reference to—
(a) a minister, clergyman, pastor or priest of such a body;
(b) a person who has, on the nomination of such a body, been registered
under section 9 of the Marriage (Scotland) Act 1977 (c.15) as
empowered to solemnise marriages; or
(c) any person who is recognised by such a body as entitled to solemnise
marriages on its behalf.

(9)

Regulations under subsection (7) shall be made by statutory instrument; and
any such instrument shall be subject to annulment in pursuance of a resolution
of the Scottish Parliament.”.>
Section 14

Cathy Jamieson
17

In section 14, page 5, line 30, leave out from <after> to end of line 7 on page 6 and insert—
<( ) in subsection (2), at the beginning there shall be inserted “Subject to subsection
(3A) below,”; and
( ) after subsection (3), there shall be inserted—
“(3A) In its application to property transferred by virtue of an order under section
8(1)(aa) of this Act this section shall have effect as if—
(a) in subsection (2) above, for “relevant date” there were substituted
“appropriate valuation date”;
(b) after that subsection there were inserted—
“(2A) Subject to subsection (2B), in this section the “appropriate valuation
date” means—
(a) where the parties to the marriage or, as the case may be, the
partners agree on a date, that date;
(b) where there is no such agreement, the date of the making of the
order under section 8(1)(aa).

SP Bill 36-ML2
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(2B) If the court considers that, because of the exceptional circumstances
of the case, subsection (2A)(b) should not apply, the appropriate
valuation date shall be such other date (being a date as near as may be
to the date referred to in subsection (2A)(b)) as the court may
determine.”; and
(c) subsection (3) did not apply.”.>
After section 14
Cathy Jamieson
18

After section 14, insert—
<Financial provision on divorce and dissolution of civil partnership: Pension
Protection Fund
(1)

The Family Law (Scotland) Act 1985 (c.37) shall be amended in accordance with
subsections (2) to (5).

(2)

In section 8 (orders for financial provision), after subsection (4) there shall be inserted—
“(4A) The court shall not make a pension sharing order, or an order under section
12A(2) or (3) of this Act, in relation to matrimonial property, or partnership
property, consisting of compensation such as is mentioned in section 10(5A).”.

(3)

In section 10 (sharing of value of property)—
(a) in each of subsections (4) and (4A), for “subsection (5)” there shall be substituted
“subsections (5) and (5A)”;
(b) in subsection (5), after “(4)(b)” there shall be inserted “or (4A)(b)”;
(c) after subsection (5) there shall be inserted—
“(5A) Where either person is entitled to compensation payable under Chapter 3 of
Part 2 of the Pensions Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter, the proportion of the compensation
which is referable to the period to which subsection (4)(b) or (4A)(b) above
refers shall be taken to form part of the matrimonial property or partnership
property.”;
(d) after subsection (8A) there shall be inserted—
“(8B) The Scottish Ministers may by regulations make provision for or in connection
with the verification, or apportionment, of compensation such as is mentioned
in subsection (5A).”; and
(e) in subsection (9), after “(8)” there shall be inserted “or (8B)”.

(4)

In section 12A (orders for payment of capital sum: pensions lump sum)—
(a) after subsection (7) there shall be inserted—
“(7A) Where—
(a) the court makes an order under subsection (3); and
(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the Pensions Act 2004 (c.35)
(“the 2004 Act”), or the Northern Ireland provision, in relation to the
scheme,
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the order shall, on the giving of such notice, be recalled.
(7B) Subsection (7C) applies where—
(a) the court makes an order under subsection (2) imposing requirements on
the trustees or managers of an occupational pension scheme; and
(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the 2004 Act, or the Northern
Ireland provision, in relation to the scheme.
(7C) The order shall have effect from the time when the notice is given—
(a) as if—
(i)

references to the trustees or managers of the scheme were
references to the Board; and

(ii) references to any lump sum to which the person with benefits
under a pension arrangement is or might become entitled under the
scheme were references to the amount of any compensation
payable under that Chapter of the 2004 Act, or the Northern
Ireland provision, to which that person is or might become entitled
in respect of the lump sum; and
(b) subject to such other modifications as may be prescribed by regulations
by the Scottish Ministers.”;
(b) in subsection (9), for “subsection” there shall be substituted “subsections (7C)(b)
and”; and
(c) after subsection (10) there shall be added—
“(11) In subsections (7A) to (7C) “the Northern Ireland provision”, in relation to a
provision of the 2004 Act, means any provision in force in Northern Ireland
corresponding to the provision of that Act.”.
(5)

In section 16 (agreements on financial provision), after subsection (2A) there shall be
inserted—
“(2B) Subsection (2C) applies where—
(a) the parties to a marriage or the partners in a civil partnership have
entered into an agreement as to financial provision to be made on divorce
or on dissolution of the civil partnership; and
(b) the agreement includes provision in respect of a person’s rights or
interests or benefits under an occupational pension scheme.
(2C) The Board of the Pension Protection Fund’s subsequently assuming
responsibility for the occupational pension scheme in accordance with Chapter
3 of Part 2 of the Pension Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter shall not affect—
(a) the power of the court under subsection (1)(b) to make an order setting
aside or varying the agreement or any term of it;
(b) on an appeal, the powers of the appeal court in relation to the order.”.>
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After section 15
Cathy Jamieson
19

After section 15, insert—
<Aliment
Variations of agreements on aliment: powers of court
(1)

Section 7 of the Family Law (Scotland) Act 1985 (c.37) (agreements on aliment) shall
be amended as follows.

(2)

After subsection (2) there shall be inserted—
“(2ZA) On an application under subsection (2) above, the court may—
(a) pending determination of the application, make such interim order as it
thinks fit;
(b) make an order backdating a variation of the amount payable under the
agreement to—
(i)

the date of the application or such later date as the court thinks fit;
or

(ii) on special cause shown, a date prior to the date of the application.
(2ZB) Where the court makes an order under subsection (2ZA)(b) above, it may order
any sums paid under the agreement to be repaid on such terms (including terms
relating to repayment by instalments) as the court thinks fit.
(2ZC) Nothing in subsection (2ZA) shall empower the court to substitute a lump sum
for a periodical payment.”.
(3)

In subsection (4), for “subsection (2) above” there shall be substituted “this section”.>

Cathy Jamieson
20

After section 15, insert—
<Abolition of status of illegitimacy
Abolition of status of illegitimacy
(1)

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9) shall be amended in
accordance with subsections (2) to (4).

(2)

In section 1 (legal equality of children)—
(a) for subsection (1) there shall be substituted—
“(1)

No person whose status is governed by Scots law shall be illegitimate; and
accordingly the fact that a person’s parents are not or have not been married to
each other shall be left out of account in—
(a) determining the person’s legal status; or
(b) establishing the legal relationship between the person and any other
person.”;

(b) for subsection (4) there shall be substituted—
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“(4)

Any reference (however expressed) in any enactment passed or made, or in any
deed executed, before the commencement of section (Abolition of status of
illegitimacy) of the Family Law (Scotland) Act 2005 (asp 00) to—
(a) a legitimate or lawful person shall be construed as a reference to a person
whose parents were married to each other at the time of that person’s
conception or subsequently;
(b) an illegitimate person shall be construed as a reference to a person whose
parents have not been married to each other at any time since that
person’s conception.”; and

(c) after that subsection there shall be added—
“(5)
(6)

In subsection (4), “enactment” includes an Act of the Scottish Parliament.
It shall no longer be competent to bring an action for declarator of legitimacy,
legitimation or illegitimacy.”.

(3)

The title of section 1 shall become “Abolition of status of illegitimacy”.

(4)

After paragraph (c) of subsection (1) of section 9 (savings and supplementary
provisions) there shall be inserted—
“(ca) affect the functions of the Lord Lyon King of Arms so far as relating to
the granting of arms;”.>

Stewart Stevenson
42

After section 15, insert—
<Family relationship support services
Duty on local authorities to provide family relationship support services
Each local authority shall provide a family relationship support service, which shall
include—
(a) relationship counselling services;
(b) family mediation services for couples, who were or are living as a family with
children, whose relationship has ended; and
(c) the provision of contact centres, the purpose of which is to facilitate contact
between a child and an individual who has parental responsibilities and rights in
relation to the child but with whom the child does not live.>
Section 16
Cathy Jamieson

21

Leave out section 16 and insert—
<Domicile of persons under 16
Domicile of persons under 16
(1)

Subsection (2) applies where—
(a) the parents of a child are domiciled in the same country as each other; and
(b) the child has a home with a parent or a home (or homes) with both of them.

SP Bill 36-ML2


56

7

Session 2 (2005)

(2)

The child shall be domiciled in the same country as the child’s parents.

(3)

Where subsection (2) does not apply, the child shall be domiciled in the country with
which the child has for the time being the closest connection.

(4)

In this section, “child” means a person under 16 years of age.>
Section 18

Brian Adam
Supported by: Fergus Ewing
34

Leave out section 18
Section 19
Brian Adam
Supported by: Fergus Ewing

35

Leave out section 19
Section 20
Brian Adam
Supported by: Fergus Ewing

36

Leave out section 20
Section 21
Brian Adam
Supported by: Fergus Ewing

37

Leave out section 21
Section 22
Brian Adam
Supported by: Fergus Ewing

38

Leave out section 22
Section 23
Brian Adam
Supported by: Fergus Ewing

39

Leave out section 23

SP Bill 36-ML2

8

Session 2 (2005)


57

Section 24
Brian Adam
Supported by: Fergus Ewing
40

Leave out section 24
Schedule 1
Cathy Jamieson

13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>
After section 30
Cathy Jamieson

22

After section 30, insert—
<Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
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(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.>
Schedule 2
Cathy Jamieson
23

In schedule 2, page 23, line 13, at end insert—
<The Family Law (Scotland) Act 1985 (c.37)
(1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.>

Cathy Jamieson
24

In schedule 2, page 23, line 15, leave out from beginning to <1986> and insert—
<( )

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows.

( )

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

( )

In section 9>

Cathy Jamieson
25

In schedule 2, page 23, line 20, leave out from <, with> to <below,”,>
Schedule 3
Cathy Jamieson

26

In schedule 3, page 24, line 6, at end insert—
<The Married Women’s Policies of
Assurance (Scotland) Act 1880 (c.26)

In section 2, in the definition of “children”, the words
“illegitimate or”.>

Cathy Jamieson
27

In schedule 3, page 24, line 8, at end insert—
<The Industrial and Provident Societies
Act 1965 (c.12).
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The Legitimation (Scotland) Act
1968 (c.22).>

The whole Act.

Cathy Jamieson
41

In schedule 3, page 24, line 10, at end insert—
<The Friendly Societies Act 1974 (c.46)

In section 68, subsection (2) and, in subsection (3), the
words from “and” to the end.>

Cathy Jamieson
29

In schedule 3, page 24, line 14, at end insert—
<In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.>
Cathy Jamieson

30

In schedule 3, page 24, line 19, column 2, at beginning insert—
<In section 1, in subsection (2), the words “Subject to
subsection (4) below,” and subsection (3).>
Cathy Jamieson

31

In schedule 3, page 24, line 20, at end insert—
<The Civil Evidence Act 1988 (c.32)
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In section 8, in subsection (2), the words “legitimacy,
legitimation, illegitimacy,”.>
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Family Law (Scotland) Bill
Procedural Supplement to the 2nd Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Divorce: encouragement of reconciliation
14
Divorce: separation periods
32, 15, 16
Notes on amendments in this group
Amendment 32 pre-empts amendment 15
Postponement of decree of divorce where religious impediment to remarry exists
33
Financial provision: valuation of matrimonial property
17
Financial provision on divorce and dissolution of civil partnership: pensions
18, 23
Variations of agreements on aliment: powers of court
19
Abolition of status of illegitimacy
20, 22, 24, 25, 26, 27, 41, 29, 30, 31
Family relationship support services
42
Domicile of persons under 16
21
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Cohabitation
34, 35, 36, 37, 38, 39, 40

Amendments already debated
Amendments 13 and 8, reproduced in the 2nd Marshalled List of Amendments for Stage 2, have
already been debated.
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2

Family Law (Scotland) Bill
Supplement to the 2nd Marshalled List of Amendments for
Stage 2
The following amendments were lodged as manuscript amendments under Rule 9.10.6. The
Convener has agreed under that Rule that these amendments may be moved at the meeting of
the Justice 1 Committee on 2 November 2005. Amendment 33A will be debated in the third
group, and will be called immediately after amendment 33 (on page 2 of the 2nd Marshalled
List of Amendments). Amendment 42A will be debated in the eighth group, and will be called
immediately after amendment 42 (on page 7 of the Marshalled List). The text of amendments
33 and 42 are also reproduced below.
After section 13
Stewart Stevenson
33A

As an amendment to amendment 33, line 33, leave out from <solemnised> to <(a))> on line 35

Mr Kenneth Macintosh
Supported by: Donald Gorrie, Nicola Sturgeon
33

After section 13, insert—
<Postponement of decree of divorce where religious impediment to remarry exists
After section 3 of the Divorce (Scotland) Act 1976 (c.39) (action for divorce following
on decree of separation) there shall be inserted—

5

“3A
(1)

Postponement of decree of divorce where religious impediment to remarry
exists
Notwithstanding that irretrievable breakdown of a marriage has been
established in an action for divorce, the court may—
(a) on the application of a party (“the applicant”); and
(b) if satisfied—

10

(i)

that subsection (2) applies; and

(ii) that it is just and reasonable to do so,
postpone the grant of decree in the action until it is satisfied that the other party
has complied with subsection (3).
15

(2)

This subsection applies where—
(a) the applicant is prevented from entering into a religious marriage by
virtue of a requirement of the religion of that marriage; and
(b) the other party can act so as to remove, or enable or contribute to the
removal of, the impediment which prevents that marriage.
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20

25

(3)

A party complies with this subsection by acting in the way described in
subsection (2)(b).

(4)

The court may, whether or not on the application of a party and
notwithstanding that subsection (2) applies, recall a postponement under
subsection (1).

(5)

The court may, before recalling a postponement under subsection (1), order the
other party to produce a certificate from a relevant religious body confirming
that the other party has acted in the way described in subsection 2(b).

(6)

For the purposes of subsection (5), a religious body is “relevant” if the
applicant considers the body competent to provide the confirmation referred to
in that subsection.

(7)

In this section—

30

“religious marriage” means—
(a)

a marriage solemnised in accordance with the usages of the Jews;
or

(b) a marriage (other than a marriage falling within paragraph (a))
solemnised by a marriage celebrant of a prescribed religious body,

35

and “religion of that marriage” shall be construed accordingly;
“prescribed” means prescribed by regulations made by the Scottish
Ministers.
40

(8)

Any reference in this section to a marriage celebrant of a prescribed religious
body is a reference to—
(a) a minister, clergyman, pastor or priest of such a body;
(b) a person who has, on the nomination of such a body, been registered
under section 9 of the Marriage (Scotland) Act 1977 (c.15) as
empowered to solemnise marriages; or

45

(c) any person who is recognised by such a body as entitled to solemnise
marriages on its behalf.
(9)
50

Regulations under subsection (7) shall be made by statutory instrument; and
any such instrument shall be subject to annulment in pursuance of a resolution
of the Scottish Parliament.”.>

2
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After section 15
Stewart Stevenson
42A As an amendment to amendment 42, line 7, leave out <, who were or are living as a family>
Stewart Stevenson
42

After section 15, insert––
<Family relationship support services
Duty on local authorities to provide family relationship support services

5

Each local authority shall provide a family relationship support service, which shall
include—
(a) relationship counselling services;
(b) family mediation services for couples, who were or are living as a family with
children, whose relationship has ended; and

10

(c) the provision of contact centres, the purpose of which is to facilitate contact
between a child and an individual who has parental responsibilities and rights in
relation to the child but with whom the child does not live.>

3
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
34th Meeting, 2005 (Session 2)
Wednesday 2 November 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Jim Wallace (Committee substitute)

Bruce McFee
Margaret Mitchell
Stewart Stevenson

Apologies were received from Mike Pringle.
Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 2).
Amendment 33A was agreed to (without division).
The following amendments were agreed to (by division)—
15 (For 4, Against 3, Abstentions 0)
16 (For 4, Against 3, Abstentions 0)
33 (For 6, Against 1, Abstentions 0)
The following amendments were disagreed to (by division)—
14 (For 2, Against 4, Abstentions 1)
32 (For 3, Against 4, Abstentions 0)
Section 10 was agreed to as amended.
Sections 11, 12 and 13 were agreed to without amendment.
The Committee ended consideration of the Bill for the day, section 13 having been
disposed of.
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Family Law (Scotland) Bill:
Stage 2

Justice 1 Committee
Wednesday 2 November 2005
[THE CONVENER opened the meeting at 09:56]

Item in Private

09:57
The Convener: Item 2 is the Family Law
(Scotland) Bill at stage 2. I welcome once again
Hugh Henry, the Deputy Minister for Justice, and
his legal team: Carol Duncan, Anne Cairns and
David McLeish.

The Convener (Pauline McNeill): Good
th
morning and welcome to the 34 meeting in 2005
of the Justice 1 Committee. I have received
apologies from Mike Pringle, but Jim Wallace is
here in his place. I ask him to confirm for the
record that he is substituting for Mike Pringle
today.

Before we begin proceedings, I have something
to say about an issue that arose at a previous
meeting, when we voted on the provisions dealing
with marriage by cohabitation with habit and
repute. The minister has explained in his letter to
the committee of 20 October that the committee
had been inadvertently misled by the

Mr Jim Wallace (Orkney) (LD): I am happy to
confirm that.

“re-assurance that people who marry abroad in good faith
and subsequently discover the marriage to be invalid will be
totally unaffected by the abolition of marriage by
cohabitation with habit and repute.”

The Convener: Welcome to the committee once
again.
As usual, I ask members to check that they have
switched off anything that buzzes, because
electronic equipment interferes with the sound.
The first item on the agenda is to invite
members to agree to take in private item 5, which
relates to the European Commission green papers
and witness expenses. Is that agreed?
Members indicated agreement.

I appreciate the fact that the matter was clarified
speedily, but I would like to make a couple of
points.
In general, it seems to me that we are dealing
with a complex area and that mistakes may be
made in advice that is given to Parliament.
However, committees rely on that advice, and
members relied on it when they voted on the bill at
stage 1.
It is unfortunate that the committee has been put
in this position, because I do not know—individual
members can speak for themselves—how
members might have voted had they been in full
possession of the facts. Given the rule of
progress, the issue of marriage by cohabitation
with habit and repute cannot be examined again
until stage 3. That is a matter for the Presiding
Officer to decide on but, given the circumstances
of that previous meeting, I hope that any member
who wishes to revisit the issue at stage 3 will have
the support of the Executive to do so, should the
Presiding Officer look for a view on the matter.
I would not have voted for amendment 1 had I
been fully aware of its implications—other
members can speak for themselves. I know that
the minister will want to reply to that. I am sure
that he will appreciate that we are not labouring
the point about the advice; the issue is about the
procedure. We have done something substantial
in voting away 300 years or so of Scottish
tradition. I want to ensure that we did so on the
basis of the correct advice and that I have
reflected committee members’ views. Do you want
to speak first, minister, or would you prefer to hear
from other members first?
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10:00
The Deputy Minister for Justice (Hugh
Henry): I am entirely in your hands, convener. I
am content to listen to what other members have
to say.

amendment could allow some form of marriage by
cohabitation with habit and repute in the
circumstances in which a marriage was contracted
abroad but for some reason was found
subsequently to be invalid.

The Convener: Okay. I will take two or three
comments, and then allow you the final say.

The Convener: I would support that approach.
In fact, I was going to conclude my remarks by
saying that I think that the Executive ought to
remain open to that possibility, because it might be
a more appropriate way of dealing with the issue
as it relates to foreign marriages, which was the
main substance of members’ concerns. We will
end the debate there. I invite the minister to
respond.

Mr Bruce McFee (West of Scotland) (SNP): As
members know, I spoke on the matter at length
previously. It is regrettable that the advice was the
way it was; we do not want to hammer home the
point any harder than that. I was uneasy about
amendment 1, which abolished marriage by
cohabitation with habit and repute, and raised
scenarios in which I thought it could be used to
remedy a situation that had occurred in, I admit, a
small minority of cases. I am unhappy that that
provision has been removed on the basis of
incorrect information.
I hope that at stage 3 an amendment can be
lodged to allow the Parliament to vote on the
abolition of marriage by cohabitation with habit
and repute in full knowledge of the facts. I am not
saying that the majority of members will agree to
reintroduce that provision, but we could be
accused of passing legislation without full
knowledge of the ramifications if we are told that
the Parliament cannot vote on the matter. Equally,
I cannot speculate on what the Parliament will do if
it is given that opportunity. It is certainly
regrettable that the situation has arisen.
Stewart Stevenson (Banff and Buchan)
(SNP): I did not participate in the first stage 2
meeting, but I remain concerned about cases in
which, through inadvertence, it transpires that a
marriage that took place in a foreign jurisdiction is
legally incompetent and one person in such a
couple—who believed themselves to be married—
dies. The remedy offered in the minister’s letter is
not equivalent to the ability to go to court and be
deemed to be married by cohabitation with habit
and repute, in that the taxation position on the
transfer of assets between the deceased and the
survivor is treated differently according to whether
they were married. That issue continues to perplex
and concern me. I will certainly consider how to
proceed at stage 3.
Mr Wallace: It is regrettable that we are in this
position. However, I note that section 28 relates to
the validity of marriages contracted abroad. Given
that the numbers are small and that there is still
time for amendments to section 28 to be lodged,
could the point about which Bruce McFee gave
examples at the previous meeting and which
appears to have had some validity be covered in
an amendment to that section, rather than through
our reconsidering the whole issue of marriage by
cohabitation with habit and repute? Such an
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Hugh Henry: I regret that I inadvertently misled
the committee about the impact of the abolition of
marriage by cohabitation with habit and repute on
couples who marry abroad in good faith and
subsequently discover the marriage to be invalid.
Although such people will retain access to legal
redress, it will not be as I described to the
committee at the previous meeting. As the
convener indicated, the correct position is that
which is detailed in my letter of 20 October to the
committee. I am still convinced, however, that the
decision to abolish irregular marriages was the
correct one. We cannot justify retaining an
obsolete law simply to cater for circumstances as
unusual as those described.
I note and will reflect on what members said.
However, at this stage it would be wrong to give
an absolute commitment that we will lodge an
amendment of the nature suggested by Jim
Wallace. I would not commit myself to lodging an
amendment if I thought that it would be
inappropriate to do so. If, on reflection, we think
that that position has some validity, we will lodge
an amendment. However, I will give the convener
early warning of our decision so that if any
committee member then wishes to lodge their own
amendment, they will have time to do so. As
things stand, we are not persuaded, but we will
look at the matter again.
The change will not impact on people who
already find themselves in the position described;
the provision will not be retrospective.
Notwithstanding what has been said, there must
be some onus on the individuals who take the
important step to marry in future. They should
check that they are married in accordance with the
law of the land in which the ceremony takes place.
I find it peculiar that we are trying to legislate to
remedy a fault that occurs when people have not
taken appropriate steps to ensure the validity of
their marriage. That could apply in all sorts of
circumstances—people could say that they did not
fully understand the law of a foreign land and that
they now wanted Scots law to remedy the
problem.
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For our part, we will ensure that information
provided to couples who consider that route as an
option continues to emphasise the importance of
making sure that all the correct steps are followed
and that the marriage must be legally constituted
according to Scots law. It will also spell out the
consequences of failing to do so.
I am not persuaded by the suggestion that we
should make some adjustment to the private and
international law aspects of the bill to
accommodate such situations. It would not be
appropriate or desirable to empower Scottish
courts to declare a foreign marriage valid under
Scots law if the marriage in question had not been
constituted in accordance with the law of the land
in which it took place.
As I said, I will reflect on what has been said and
take into account the points that have been made
by members, but I can give no guarantees at this
stage because I am not persuaded by the
arguments at present. However, I will give the
committee an early indication of our decision.
The Convener: I am aware that you described
the Executive’s position at the previous meeting.
We do not seek to argue against the Executive—
well, perhaps some of us do—but the question is,
would committee members have voted for the
Executive’s amendment 1 had they had more
information?
I take the point that it might not be appropriate to
amend section 28, but I am pleased that you
remain open-minded about the possibility.
However—this is the point about which I feel
strongly—if you decide that it is not appropriate to
amend section 28, but members who feel strongly
about the matter want to revisit it at stage 3, will
the Executive support such an approach?
Hugh Henry: If we decide that it would not be
appropriate to lodge an amendment and another
member wishes to do so, we would support the
right of that member to have the matter debated at
stage 3.
The Convener: Before we begin consideration
of stage 2 of the Family Law (Scotland) Bill, I
welcome to the committee several visiting
members: Ken Macintosh, Brian Adam and Fergus
Ewing.
Before section 10
The Convener: Amendment 14, in the name of
Margaret Mitchell, is in a group on its own.
Margaret Mitchell (Central Scotland) (Con):
Good morning, minister.
The purpose of amendment 14 is to make
explicit the possibility and encouragement of
reconciliation in the proposals that are contained
in the bill.
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Although I accept that the Executive has made it
clear in the policy memorandum that it has no
desire or intention to undermine the status of
marriage, the proposals appear to accept that it is
inevitable that, when a couple separates, they will
divorce. That does not take account of the
possibility of reconciliation—even at that late
stage.
Evidence from Couple Counselling Scotland
said that five or six counselling sessions could turn
a relationship around and result in the marriage
partners staying together, even at a late stage in
the process. In view of that fact, and in keeping
with the policy intention, it would be desirable for
the amendment to be included in the bill. The
proposals as they stand will otherwise seem to be
heavily weighted in favour of mediation and the
inevitability of a separation.
I move amendment 14.
Mrs Mary Mulligan (Linlithgow) (Lab): Good
morning, minister.
I fully accept the intention behind Margaret
Mitchell’s amendment 14. We all want to support
marriage; we want, in particular, to support
married couples through any difficulties that they
may experience and to offer them a reconciliation
service. I support the heading that Margaret
Mitchell
gave
to
her
amendment—
“encouragement of reconciliation”. Unfortunately,
however, the provisions in the amendment go
further than that. I have some concerns about
whether we can legislate to force people to seek
the help of reconciliation or mediation services and
so on—the individual should make that choice.
It is for that reason that amendment 14 will not
achieve what Margaret Mitchell has set out to do.
The provision should be part of a package of
measures that aim to support marriage, whether
that is through reconciliation, mediation or
whatever. Indeed, before people get into a
marriage, they should get advice and guidance on
what exactly marriage is. That is not the subject of
the debate, however.
Amendment 14 is inadequate, at least at this
stage of the debate. Later this morning, we will
scrutinise the group of amendments that address
support services. I will have more to say at that
stage about how the Executive should go about
addressing the issue. Amendment 14 does not
achieve the aim of society supporting marriage,
which has been the subject of a great deal of
discussion at committee. I will not support
amendment 14.
Stewart Stevenson: I, too, have sympathy for
what Margaret Mitchell seeks to achieve through
amendment 14, but I also have difficulty with the
means by which she has expressed that. For
example,
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“the court … may not grant decree unless … the pursuer
has … taken reasonable steps to arrange a meeting”.

In the circumstances of a relationship that has
been characterised by violence, it may be entirely
against the interests of the parties for such a
meeting to take place. Indeed, in many
circumstances, such contact may be forbidden by
interdict. Even on a narrow, purely legal issue, I
find difficulties with the construction of the
amendment. It is perfectly clear that in many
cases that are contested or in which violence has
been part of the relationship, attempts at
reconciliation could make things worse and not
better.
I accept that Margaret Mitchell’s proposed new
section 2(1)(a) of the Divorce (Scotland) Act 1976
speaks of taking
“reasonable steps to arrange a meeting”

and that that might encompass the issues that I
am addressing. I will be interested to hear what
the minister has to say, based on the advice of his
officials. For the moment, however, I am not
minded to support the amendment.
10:15
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): These are highly sensitive
matters, and I am sure that we all respect the
opinions of those with whom we may not
necessarily agree.
I am inclined to support Margaret Mitchell’s
amendment. I do so as one who was engaged
from 1979 for two decades in family law, although
I make no claim to be a specialist. The Divorce
(Scotland) Act 1976 contains a duty on lawyers
who are acting in consistorial matters to
encourage reconciliation. Therefore, the law
recognises that lawyers can play a part in
discussing with the party in the privacy of an office
the possibilities of reconciliation. A lawyer may
then recommend mediation or other services. That
is a duty that I always sought to fulfil where
appropriate.
Mary Mulligan made a reasonable point, but
Margaret Mitchell’s amendment does not seek to
force anything; it seeks to encourage. Since the
law already contains a similar provision for
lawyers, there is no reason why it should not do so
for a sheriff.
Evidence from the House of Commons in 1996
shows that 50 per cent of men and 28 per cent of
women regret having gone through a divorce.
Indeed, many couples consider reconciling after
divorce. If that is the case, surely it would be
sensible for the sheriff at least to be able to look at
that possibility at the time of divorce.
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It may be wrong to generalise, but in my 20
years’ experience I found that people seeking
advice on divorce are often agitated, confused,
angry and uncertain. If children are involved there
are almost always mixed feelings about whether it
is prudent to proceed. I understand that figures for
1989-93 from “Civil Judicial Statistics Scotland”,
which are the most recently available, show that of
the divorce actions brought in that period, no less
than 16 per cent were dropped. That is an
indication that many people decide not to proceed
with divorce, even though they might have
embarked on an action.
I say that knowing that raising an action of
divorce is a momentous step that sets off a chain
reaction of emotions and consequences. However,
there are no statistics on how many people have
visited lawyers with the intention of instigating a
divorce action since the duty contained in the 1976
act was introduced, and have decided to stay
together as result, or partly as a result, of the
advice received from the lawyer or as a result of
the counselling or mediation that they received.
Because what happens between solicitor and
client is completely confidential, it may be
impossible to discern statistics. However, I
suspect that a huge number of couples have
decided not to proceed with divorce because one
of them benefited from advice that they should
stay together; perhaps, in most cases, for the
good of the children.
Stewart Stevenson made the very apposite and
telling point that proposed new section 2(1)(a) of
the 1976 act would need to be amended, because
it may not always be suitable for a meeting to be
required. The proposed new section does not
stipulate that there must be a meeting.
Nevertheless, perhaps proposed new section
2(1)(b) should be amended so that the sheriff
could have regard to the points that Stewart
Stevenson made about whether it would be
reasonable for such a meeting to take place. If
there has been violence, a meeting would
obviously not be reasonable. No sheriff would
require a wife who has been the victim of
matrimonial violence to meet her violent husband.
That could be dealt with at stage 3, perhaps by a
modest amendment to amendment 14. I would be
interested to hear whether Margaret Mitchell
agrees in her closing remarks. I hope that the
committee will give sympathetic consideration to
amendment 14.
Mr McFee: I have a great deal of sympathy with
Margaret Mitchell’s attempt to introduce some
sanity into a process that sometimes loses its
footing. I have swithered on this one, simply
because of the practical difficulties with the
amendment, but I take Fergus Ewing’s point that if
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the amendment is agreed, it will be possible to
amend it further to remove those difficulties.
My concern is that it is late on in the process
and other amendments that we will consider today
address the real problems, which are those of
where people go for advice in the first instance,
and a misunderstanding that mediation and
conciliation are one and the same thing. Frankly,
one seems to involve holding the jackets and the
other seems to be concerned with trying to
reconcile differences. The Parliament should
concentrate on the services that the Executive
funds and the focus of that funding. When it
comes to providing coverage to give the advice
that is necessary if we wish to maintain as many
marriages as possible, conciliation services are in
many respects the Cinderellas, or the poor
relations.
Intervention before we get anywhere near the
court process is also important. Some of the
amendments may address that better than
amendment 14. However, that is no reason to vote
against the amendment, and I happily support it on
the basis that some of the rough edges can be
taken off it at stage 3.
Marlyn Glen (North East Scotland) (Lab): I
start by reminding the committee of the lengths to
which we have gone to take formal and informal
evidence, from many organisations and at many
levels, on all those points. The lack of relevant
statistics has been difficult, but I am sure that
everyone on the committee has a much deeper
understanding now of how the whole system
works. At the beginning we may have been
confusing the different kinds of counselling.
However, it is clear that the counselling
organisations start by finding out what stage the
couple are at and whether reconciliation is
possible. If it is possible, the couple goes down
that route; otherwise, they go to mediation and are
helped through an amicable separation.
We have taken our time and considered the
issue. That is not to say that the committee should
not follow it up in some other way. I am not saying
that there is no problem, because there is
definitely a lack of such services throughout
Scotland. As Fergus Ewing says, it is already
practice to check at every stage whether
reconciliation is possible. However, the nub of the
argument has tended to be whether legislation is
needed to make something compulsory. That is
where amendment 14 falls down. As has been
pointed out, it says:
“the court shall require the parties to seek assistance”

from different services. In fact, there is no such
thing as compulsory counselling—it does not work
like that. Counselling must be voluntary and open,
and both partners have got to be ready to talk or it
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does not work. One of the most harrowing things
about our sessions on the family law bill has been
when people have told us about the conflict that
arises when counselling does not work. If an
agreement falls apart the resulting conflict—and it
is the conflict that is bad for children—can be even
worse than at the start. I will vote against
amendment 14, even if it is tampered with.
Mr Wallace: I fully understand and have some
sympathy with the reasoning that underlies
amendment 14. However, Bruce McFee put his
finger on it when he said there is a distinction
between mediation and reconciliation. If a couple
gets to the stage at which an action for divorce
has been raised, we are into the realms of
mediation. The important point is that
organisations that try to promote reconciliation
should be properly supported, their service should
be more widely known and couples should be
encouraged to access the services at an earlier
stage when the prospect of reconciliation is far
more likely. I therefore cannot support amendment
14.
Stewart Stevenson made an important point
about a woman who might have a violent
husband. I know that the amendment does not say
that the arrangement of a meeting within the threemonth period is a legal obligation, but
nevertheless the advice from a solicitor might be
that if the person really wants to be sure of their
divorce, they should go through the process. In
addition, let us say for the sake of argument that
we agree to a separation period of two years when
there is a lack of consent by the other party to
divorce. Are we seriously suggesting that at one
year and nine months, when by the nature of the
action that is being brought the parties have been
separated for a lengthy period, a meeting has to
be set up to clear this hurdle on the way to a
divorce? I cannot imagine what kind of averments
would be made in a divorce summons or initial
writ, particularly in an undefended divorce. How
would the sheriff make a judgment? What would
the pursuer be expected to say? “I hate this guy’s
guts. I have not had a meeting with him, but that is
not possible.” I do not think that the proposed
provision is in the realms of reality.
I hear what Fergus Ewing says about the
encouragement of reconciliation and the valuable
work that can be done. That requirement would be
removed if the amendment were agreed, because
that requirement under the 1976 act would be
deleted and the provisions in the amendment
would be substituted in its place. What Fergus
Ewing has said from his long experience is a
valuable provision in encouraging reconciliation
would be swept away—and I am sure that that is
not what Margaret Mitchell intended. That is
another reason for not supporting amendment 14.
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The Convener: I am grateful to Margaret
Mitchell for lodging amendment 14, because we
should debate the matter. I know that such a
system was tried in England and Wales. My
understanding is that it was not very effective, but
it is an important matter to debate in the context of
the consultation on family matters and family law.
I ask myself what we are trying to do. It seems
to me that I could support the principle of trying to
save marriages when that can be done, so my
next question is how that can be done. Marlyn
Glen suggested that it could not be done by
forcing couples into reconciliation, so should the
Executive be doing more to make such services
available? We have deliberately separated this
amendment
from
Stewart
Stevenson’s
amendment 42. Members will get a chance to
discuss what they think about mediation and
conciliation support services. It is important to
distinguish between the two debates.
We have learned a lot during the passage of the
bill. I have learned about the importance of
conciliation services and, as Bruce McFee pointed
out, about the important difference between
mediation and conciliation. It strikes me that early
intervention is key; I think that early intervention
can save relationships. My problem with
amendment 14 is that it proposes consideration of
reconciliation at the end of the process, and I am
not convinced that that would be effective. It could
be effective if the issue were tackled earlier.
I have the same question as Jim Wallace about
the construction of amendment 14. The sheriff is
to decide
“whether there is a reasonable prospect of a reconciliation”.

I could be satisfied on the point that Fergus
Ewing makes, because I do not believe that any
sheriff would think that there was a reasonable
prospect of reconciliation if issues are brought to
the court about violence and so on. However, the
amendment would mean that the sheriff effectively
had the power to delay the decree if they thought
that there was a reasonable prospect of
reconciliation. How is the sheriff to judge that?
My fundamental concern about the amendment
is the stage at which the prospect of reconciliation
is assessed. Should conciliation be supported
before couples get to the stage of applying for
divorce or should it be at the end? When we
debate Stewart Stevenson’s amendment, I will
certainly say that, if we believe that relationships
require support from time to time, these services
are very important and couples and families of all
descriptions should benefit from them.
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10:30
Hugh Henry: I support many of the comments
that have been made and the legitimate aspiration
of trying to get people to make a marriage work. A
marriage is a serious undertaking. I hope that
people would attempt to make a go of it. However,
we should also remind ourselves that we have
sought throughout the bill to put the interests of
children first. I recognise that there are divorces in
which children are not involved. However, we have
specifically focused on what is in the best interests
of children. I would hope that whatever happens,
whether in legislation or in attempts to enter into
discussions, people would always remember the
children, rather than focus on their own view or
interest.
I support the view that there should be attempts
at
conciliation.
Sometimes
mediation
is
appropriate, although speakers have said that that
is a different matter. However, we are very clear in
the Executive that the process, whether
conciliation or mediation, should be entirely
consensual and that there should be no attempt to
make it mandatory. To do that would be misguided
and impractical and I would argue that many
practitioners in the field endorse that view.
You referred, convener, to an attempt by the
United Kingdom Government to do something in
that respect when it piloted what were termed
compulsory information meetings for couples
seeking divorce through part 2 of the Family Law
Act 1996, but the attempt was not a success. Pilot
projects were undertaken in parts of England over
two years, but the compulsory meetings were not
effective in helping most people to save their
marriages. Indeed, the research showed that the
meetings tended to incline those who were
uncertain about their marriage towards divorce.
Consequently,
the
UK
Government
has
abandoned its plan to implement that part of the
1996 act.
Amendment 14’s intentions are sound and its
aspirations are right, but the practical implications
of what it proposes could have an unintended
consequence. I do not think that what the
amendment proposes would work and I think that
it is inappropriate. I hope that Margaret Mitchell
does not press her amendment.
Margaret Mitchell: This has been an excellent
debate. Amendment 14 has been thoroughly
discussed and some good points have been
raised.
Jim Wallace’s point was that if a couple have
separated and are going for a decree, that is it; the
relationship has broken down to such an extent
that there is no hope of reconciliation. Fergus
Ewing, even though he did not claim to be an
expert, was able to shine some light on that. He
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indicated that, even after the first stage of seeing a
lawyer, couples often do not progress to a decree.
To suggest that, as soon as a couple separate, the
relationship is so acrimonious that there is no
hope is not, I think, a real reflection of the
possibility of reconciliation being considered at
that early stage.
Couple Counselling Scotland backs up what
Fergus Ewing said, as does the fact that many
couples remarry. The great difficulty is that there is
a lack of empirical evidence in this area. However,
there is enough anecdotal evidence to support the
contention that, if reconciliation is tried, some
marriages could be saved, much heartache could
be avoided and, as the minister said, potential
problems for children could be resolved.
Quite a few members have made a point about
compulsion. I do not believe that there is really an
element of compulsion, unless the sheriff
considers that there is a reasonable prospect of
reconciliation. Like Stewart Stevenson, I have
reservations about saying in cases where there is
domestic violence that, within three months of
bringing the action, the pursuer should take
reasonable steps to arrange a meeting in order
just to consider the possibility of reconciliation.
That would be totally inappropriate. Proposed
section 2(1)(b) deals with that. However, if the
provision needs to be more explicit, we can
consider fine tuning it at stage 3.
Proposed section 2(1)(a) states only that the
parties should consider the possibility of
reconciliation. At that time it may be blatantly
obvious that there is no point in requiring the
parties to seek marriage counselling. In other
cases, there will be a genuine prospect of saving
the marriage, if people go that little bit further.
There is an important principle to be established.
It may need to be fine tuned at stage 3, but in
order to ensure that there is a possibility of
reconciliation and that marriage is not undermined,
I will press amendment 14.
The Convener: The question is, that
amendment 14 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Wallace, Mr Jim (Orkney) (Liberal Democrats)

ABSTENTIONS
Stevenson, Stewart (Banff and Buchan) (SNP)
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The Convener: The result of the division is: For
2, Against 4, Abstentions 1.
Amendment 14 disagreed to.
Section 10—Divorce: reduction in separation
periods
The Convener: Amendment 32, in the name of
Brian Adam, is grouped with amendments 15 and
16. If amendment 32 is agreed to, I cannot call
amendment 15 because it will have been preempted.
Brian Adam (Aberdeen North) (SNP): I thank
you for the opportunity to speak to amendment 32.
Section 10 is a key section of the bill in which we
will determine what length of separation is
appropriate before divorce. The intention of the
amendment is to preserve the current requirement
that couples who are seeking a divorce to which
both parties consent must not cohabit for a
consecutive period of two years before divorce
can be granted, rather than one year as the bill
proposes. I understand that there are alternatives,
such as that for which amendment 15 provides.
Under the bill, the time for which couples must
not cohabit before divorce will decrease from two
years to one year. I have lodged amendment 32 in
order to offer couples an appropriate cooling-off
period in which to resolve their differences. As we
have heard this morning, there are distinctions
between reconciliation, mediation and the other
options that exist. However, I hope that we can
continue to focus on reconciliation.
As the minister said, marriage should not be
entered into lightly. In my opinion, it should not be
regarded as being particularly disposable. Divorce
should be the last possible option, rather than an
option to which we should smooth the passage. I
believe that the family unit is the fundamental unit
of society. Divorce should be the last resort,
especially when a marriage involves children.
There is evidence to support the view that
divorce has a profound impact on the lives of
children. The national health service’s national
library for health reports that children of single
parents are at increased risk of psychiatric
disease, suicide, attempted suicide, injury and
addiction.
Furthermore, the Partnership for Children has
commented that children of divorced parents are
more likely themselves to have marital problems
and to choose unstable partners, and that they
tend to divorce earlier and more often. The
evidence suggests that we end up in a vicious
circle rather than a virtuous circle. If we are to
have a stable society—in particular, stable family
relationships that allow children to be nurtured—
we need to be careful about what we do in
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legislating for family relationships. By providing for
the retention of a second year, as in the present
arrangements, in which to work out marriage
difficulties, the intention of amendment 32 is to
prevent such difficult circumstances as in the
aforementioned consequences for the children of
divorced parents.
The previous arrangements drew a distinction
only between situations in which there was
consent between the two parties and situations in
which there was no consent, but did not draw any
distinction between circumstances in which there
were children and circumstances in which there
were no children. The Executive has gone to great
pains to explain its position on the bill; it is to
protect children. It might be difficult to see that in
the bill, but I accept the assurance that its intention
is to protect children. Perhaps we ought to have
given some thought to making it more difficult—
that is not the right word; I am not expressing this
very well—or to whether there is a case for a
longer period of separation when children are
involved if we are genuine about trying to protect
the interests of children. Divorce is undoubtedly
more complex when children are involved.
Opponents of amendment 32 might say that if
both parties consent to divorce, then they should
be allowed to divorce as soon as possible, and
that one year is perfectly adequate. We have
heard already this morning that a number of
people change their minds right at the last minute.
In such circumstances, a cooling-off period of
substantial length would be appropriate, whether
that is a year—I do not think that it should be a
year—or 18 months or longer. I understand the
proposals that have been made by others who
think that we perhaps need to move on the matter,
but not necessarily to have a period as long as a
year. I am not convinced that that will give
sufficient time for things to be worked out,
especially when there are children.
I know that there are proposals before us, other
than the one in amendment 14, that will allow
greater opportunities for reconciliation to be
explored. It is difficult to produce an evidence base
for precise periods of time that are suitable for
granting divorce following a separation, and I
respect the views of people whose views are
different to mine. We have heard this morning
about cases of abuse of spouses. In such
circumstances, waiting for two years might have
dangerous consequences for the individual who is
being abused; at least, that case can be argued.
However, that is quite a specific kind of case and
in such circumstances the separation would
normally be a fact anyway. The courts offer
protection in such circumstances, and it is possible
to get a divorce on the grounds of physical or
other abuse.
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Under the Divorce (Scotland) Act 1976, divorce
is available where marriage has broken down
irretrievably and divorce can be granted to the
pursuer providing that one of five factual
circumstances
exists.
One
of
those
circumstances—behaviour—addresses
abuse;
divorce can be granted under provisions on
behaviour if the defendant has behaved in such a
way that the pursuer cannot be expected to
cohabit with him or her. Thus, amendment 32
would have no bearing on cases of spousal or
family abuse, and individuals who suffer from
those experiences would still be able to obtain a
divorce and would not be disadvantaged in any
way by the amendment.
10:45
On amendment 15, I have expressed my view
that I would prefer the period of two years to
remain: that is the intention of amendment 32.
On amendment 16, I note that no one has
suggested the retention of the current five-year
period. I certainly do not support it. I do not know
how we can arrive at an appropriate evidencebased period because I suspect that such
evidence simply does not exist. As Fergus Ewing
suggested, many of the sources of evidence are
quite rightly controlled by client confidentiality. I
am more than happy to support Margaret
Mitchell’s suggestion that the limit should remain
at three years where consent is not granted. Two
years is a short period of time in that
circumstance. My intention was to leave the limits
at three years and two years as opposed to three
years and 18 months, which Margaret Mitchell has
proposed. Certainly, limits of two years and one
year—in cases in which consent is not given and
in those in which it is given, respectively—would
be too short and could give the impression that we
regard marriage as being rather disposable.
I move amendment 32.
Margaret Mitchell: Brian Adam makes an
important point when he says that there is a lack
of empirical evidence to support the new
separation times that the Executive has come up
with. A number of us on the committee feel
uncomfortable with the new separation times. To
us, one year—even in a non-contested case—
seems to be an extremely short time. We feel that
there should be a little bit longer. I was struck by
the comparison that some of the marriage
counselling people who we spoke to made with
bereavement, in that it takes a full year to readjust
and reflect on a relationship before coming to a
more balanced view. On that ground alone, the
18-month period would be a good compromise
between the two-year period, which was felt to be
a little too long in non-contested cases, and the
one-year period, which was felt to be a little too
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short to provide people with the necessary time to
reflect on their relationship and readjust properly.
Of course, without a proper evidential base, those
views can be no more than feelings.
On amendment 16, which relates to contested
divorces, the committee was struck by evidence
from the United Reformed Church, which made
the point that five years represents a long period in
the life of a child and that it is important to reduce
the amount of conflict that children might witness
in an acrimonious situation. We were all convinced
by that, but were left with the difficult question of
what period of time should be settled on. I thought
that two years was a little bit too short and that
three years seemed to strike a happy medium in
terms of reducing acrimony for children and
allowing time in which a relationship can be
examined and—if the people are intent on getting
divorced—a more reasonable attitude towards
parenting arrangements and provision of stability
for the children could be developed.
Stewart Stevenson: My starting point is simple:
on entering marriage, one makes a declaration of
lifelong commitment to a partner. It is against that
background that I test the suitability of any
arrangements for early termination—while both
partners continue to live—of that arrangement. In
this debate on family law, we must be careful that
we do nothing that devalues the importance of
marriage.
I assert that marriage represents the gold
standard in arrangements within which a family
can be brought up. Other arrangements are, of
course, perfectly capable of delivering wellbalanced members of our community—I include
co-habitation and single parents. That said, there
is a long history behind marriage and there are
good societal reasons why marriage has evolved
as the preferred option. That is my test.
We are talking about reduction of the length of
time that applies under some of the grounds for
divorce that we have put in law. I believe that
some of the grounds, such as adultery and
behaviour, should not have a time limit. The
process should be carried out as soon as people
like. I noted that one of the questions under the
new nationality questionnaire for the citizenship
test appears to discount that fact. Perhaps that
ought to be examined. I noticed that on the BBC
website yesterday.
I am particularly uncomfortable with the oneyear period in the bill. Through experience from
my immediate family, I have seen the process of
change that takes place in the year after an
apparent breakdown in a relationship. That
process might lead to reconciliation, to stability
through separation without divorce, or to divorce. I
am uncomfortable that a year is seen to be
sufficient time for the process of adjustment to
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take place and for a certain outcome to be
reached in such a way that does not involve
entrenchment in the legal system. I have not
decided whether I will support the option of 18
months or the two years—I will listen to what
colleagues say.
When there is not agreement between the
partners I think—as Brian Adam does—that five
years is too long. I could support a period of three
years. On the remarks that I made about Margaret
Mitchell’s previous proposals, we must, where
violence is concerned, ensure that there is a safe
and early exit route when it has clearly become
inappropriate for a marriage to continue. The
existing grounds provide for that, so what we are
debating now does not touch on that issue.
Notwithstanding the fact that the minister will
undoubtedly tell us that, throughout the
consultation, the periods of one and two years
have always been in front in what has been a wide
debate on the matter, it is perhaps only when we
have come to the bill and engaged with the
evidence under the pressure of actually having to
legislate, taking into account the various
implications, that some of us have come to realise
that the one-year and two-year periods are simply
too short. I will support a change to what is
currently in the bill and I will listen to colleagues’
remarks on the periods of 18 months and two
years.
Mrs Mulligan: Many of the comments that have
been made have been helpful in progressing the
debate. The committee has been wrestling with
the issue incessantly; indeed, the issue was raised
during the stage 1 debate by almost every
committee member who spoke.
We should go back to basics and ask why we
are seeking to change the current arrangements. I
do not think that the Executive has so far been
able to give us a sound reason for that, or even
sound evidence to support its proposed change. I
recognise some of the concerns that have been
voiced about allowing break-ups to be less
acrimonious, but there is an issue around whether
we have evidence to prove that that will become
the case by reducing timescales. We might have a
gut feeling about it, but I do not think that the
evidence exists.
In the stage 1 debate, I said that I did not want
to get into a bidding war on whether the period
should be six months, 12 months, 18 months or
whatever. Unfortunately, that is where we find
ourselves. I have no doubt that all of us—the
Executive, committee members and others who
have joined us—are serious about supporting the
institution of marriage. We all acknowledge that
marriage is a serious commitment and that people
should accept that when they get married.
Therefore, we must question whether by allowing
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people to remove themselves from marriage in
such a short time we are upholding that
commitment or allowing people to undermine it,
which is not our intention. We must think seriously
about the message that we give out when we
consider the time periods for divorce.
As members have said, we are talking about
section 1(2) of the Divorce (Scotland) Act 1976
and no-fault divorce. We are not talking about
situations in which there has been adultery or
domestic abuse; legislation allows for divorces to
proceed on those grounds. We are talking about
situations beyond such circumstances. We should
give people time to reflect on their situation and
reconsider.
I support Margaret Mitchell’s amendment 15,
which would reduce the period from two years to
18 months, where there is agreement. On
reflection, I wonder whether I have played into the
bidding war in seeking agreement on where we
should go. I am deliberating whether we should go
with 18 months or stick with two years. I will be
interested to hear the minister’s comments.
Amendment 16 seeks to reduce the timescale
for contested divorces from five years to three
years. Five years is probably too long. However,
we must remember that it is the adults who are
getting divorced; the children’s lives will go on.
They will still be the children of those two adults.
Although we have tried hard to put children at the
centre of the bill, the suggestion that a reduction
from five years to three will assist children is not
as forceful as it might be, because in many
instances disputes will continue even after divorce
has been granted. Changing the time limit will not
resolve such situations in the way that we hope.
We must be careful about promising a resolution
that might not come to pass. I accept amendment
16, as it seeks to reduce the timescale from five
years, which is probably too long. Three years
may be a more civilised period, even where there
is disagreement as to whether the divorce should
go ahead. We must think about the partner in a
marriage who sets such store by it that even when
they are having difficulties they do not want a
divorce.
We should retain the period of two years for
uncontested divorces and we should examine a
reduction of the period for contested divorces from
five years to three. However, I will be interested to
hear what the minister has to say about why we
are taking the decision at this stage. I seek his
reassurance about the support that we all want to
give to the institution of marriage.
11:00
Mr McFee: I have a great deal of sympathy for
Mary Mulligan’s remarks. We must be absolutely
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clear about this: we are talking about time limits for
what is termed no-fault divorce, not time limits for
cases of adultery and abuse. In such
circumstances, there are no time limits. The victim
can pursue a divorce immediately. However,
statistics show that since the introduction of nofault divorces, the route has been used by a
sliding morass of people.
Mary Mulligan was right to draw attention to the
problem of there being a bidding war over the
period of time, particularly with proposals based
on what I believe to be unsubstantiated evidence
to reduce the period from two years to one year for
uncontested no-fault divorces. There are doubts
about the lack of evidence and statistics in that
respect; however, the commitment that people
make to each other when they get married is very
important and should not be devalued. The signal
that the bill sends out about the Scottish
Parliament’s view of marriage is most important
and does not require any statistical base. Despite
the intention that is set out in the policy
memorandum, to reduce the period from two years
to one year would devalue marriage—after all, hire
purchase agreements for television sets are longer
than 12 months. Is that the level of commitment
that we are talking about? I find that incredible.
I am in favour of retaining a two-year period,
because no existing evidence for reducing it to 18
months or a year would persuade the majority of
people. If we agree to reduce the period to a year,
we will send out the message that marriage is an
easily disposed of—indeed, a throwaway—
commodity. The bill’s policy intention is to put
children first—we will do children a disservice if we
devalue marriage and our society will pay for that.
Mr Wallace: I disagree with much of what Bruce
McFee said. I do not think that such a proposal
gives out the wrong signals. After all, every
committee member has indicated the importance
of marriage. I sometimes think that if couples were
required to know each other for two years before
they could get married we might not have to deal
with some of these problems.
I agree entirely with Brian Adam’s important
point that divorce should be the last resort. I do not
have Fergus Ewing’s extensive experience in
consistorial actions; when I practised, however,
divorces were heard in the Court of Session and
the witnesses and the pursuer had to appear. The
divorce clients on whose behalf I appeared saw
that step very much as a last resort and were in no
doubt about its gravity. No matter whether it was
on the ground of non-cohabitation for two years
with consent, non-cohabitation for five years
without consent, adultery or unreasonable
behaviour, divorce was very much seen as a last
resort.
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Most couples enter into marriage with the
intention that it should last. However, I am sad to
say that, as people know from personal
experience or from friends who have gone through
the trauma of divorce, when a marriage breaks
down, the parties involved go through a difficult
and traumatic time.
The proposals in section 10 are worth
supporting. We should remind ourselves that the
sole ground for divorce is the irretrievable
breakdown of marriage and that the court must be
satisfied that the marriage has broken down
irretrievably. The bill proposes that evidence of
that is that the parties have not cohabited for one
year and that they both consent to the divorce.
Stewart Stevenson said that a year is a relatively
short period of time and that parties might not
know whether they want to divorce so there might
be a possibility of reconciliation. The practical
application of that is that if there is a doubt and
one of the partners thinks that there is a possibility
of reconciliation, that ground for divorce is not
open to them; it applies only when both parties
have agreed to divorce. We are talking about two
grown-up people who agree that their marriage
has irretrievably broken down, who have not lived
together for a year and who want to get on with
their lives. I have no doubt that the decision
whether to divorce will have been a great source
of grief and anxiety, but we are talking about
people who have consented to a divorce, having
been separated for a year. One does not always
know, but their marriage might have broken down
even before they separated formally.
I have read the committee’s stage 1 report.
Margaret Mitchell referred to the evidence from the
United Reformed Church that five years was a
long time for there to be uncertainty for the
children. The Executive’s policy memorandum
suggested that research indicated that such a
period of disruption could be unsettling and
damaging for children, who could suffer from low
self-esteem. It is not just a question of trying to
shorten the period of disruption, uncertainty and
acrimony, although that is important in itself; the
bill does nothing that removes the ability to prove
irretrievable breakdown of marriage by virtue of
unreasonable behaviour or adultery.
My concern—it is not fanciful, because I believe
that this happens—is that if a person wants a
divorce and is going to have to wait longer to get
it, they might well decide to cite adultery or
unreasonable behaviour. That is where the
acrimony would arise. In a divorce that might
otherwise have proceeded consensually, we might
find that one party decides that if they have to wait
two years they will use a specific incident of the
other being unfaithful and blow it up.
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In the debate on amendment 14, mention was
made
of
violent
abuse,
which
would
unquestionably be a ground for divorce. I acted in
enough cases in the short period of time when I
practised family law to know that unreasonable
behaviour is not about real physical abuse. Very
often when a divorce became acrimonious, a petty
little incident of words spoken in anger, which
were shrugged off in half an hour, was turned into
a major conflict. If there were disputes about
money, it became a question of which partner
could paint the other blacker. People would
dredge up all sorts of things from their memories
as one tried to make the other sound worse than
they were.
I am concerned that in the longer period where
one party is not willing to agree to a divorce, we
would find that parties would cite unreasonable
behaviour, because there is no time limit for that
and people can get a divorce more quickly. I am
not saying that there is never acrimony, but I am
concerned about acrimony spilling out in cases
that might otherwise have proceeded more
consensually because one party is determined to
get a divorce and will magnify any incident that
happened during the marriage to establish
unreasonable behaviour. If children are involved, a
divorce that might have proceeded smoothly might
become very difficult for them. We should not lose
sight of that.
I do not believe that we should undermine or
downplay the importance of marriage—everyone
who has spoken has said how important it is—but
we must consider children’s interests. However, in
terms of children’s interests, if two adult people in
a marriage decide that they have tried but failed
and now want to move on, making them wait a
longer time to do so will not necessarily add to the
well-being of society or to that of their children.
The Convener: You talked about unreasonable
behaviour and the amplification of incidents in a
marriage. I presume that you are not suggesting
that a sheriff who presides over a divorce action
that has been brought on the ground of
unreasonable behaviour would not look for a bit
more evidence than, for example, the fact that
someone had not painted a ceiling. Surely you
agree that there would still have to be a test in law
of the unreasonable behaviour. A sheriff does not
grant an action just because someone says that
the other person has been unreasonable.
Mr Wallace: There is a test, of course, but my
point is that unreasonable behaviour is not always
a physical assault. The more flimsy the case, the
more likely it is that someone will dredge up more
incidents from memory to try to establish that there
was some kind of pattern. That was what I always
found. If there had been a major assault, the case
was cut and dried, but when the unreasonable
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behaviour was a good bit less serious than that,
people would try to remember different incidents in
order to establish that, in fact, the unreasonable
behaviour formed a recurring pattern. That kind of
approach produced the acrimony.
Fergus Ewing: I was most interested to listen to
what committee members said. I speak in support
of Brian Adam’s amendment 32, which would
retain the non-cohabitation period of two years for
divorces in which there is consent. I also support
Margaret Mitchell’s proposal to reduce from five
years to three years the non-cohabitation time for
divorces in which there is no consent.
Mary Mulligan argued cogently that the
Executive had not made its case. Therefore, it
seems sensible to me to try, as well as I can, to
focus on the Executive’s case in the policy
memorandum. As I understand it, the primary
reason that is given for the proposed reduction
from five years to two years and from two years to
one year for the periods of non-cohabitation is the
intention to reduce acrimony in divorce. If I thought
that the reductions would succeed in doing that, I
would support them. However, my view, which is
based on a reasonable quantity of experience, is
that legislation cannot remove acrimony.
To assume that we can change people’s
behaviour through legislation is a misconception
and a flawed analysis. I believe that it is
legislators’ fond misconception, which is born of
good intentions, to magnify their capacity for
power and influence. However, I submit that even
if we were blessed with the wisdom of Lord
Cooper, the wit of Laurence Dowdall and the
collective draftsmanship skills of every Lord
President who has graced the Court of Session,
none of us could tackle, reduce or scrap acrimony
in divorce.
However, Jim Wallace’s argument undoubtedly
has merit. It is true of cases in which there is no
consent that divorce should take place. However,
it applies particularly to the possibly more common
cases in which, although both parties may wish a
divorce, there is no agreement about the financial
aspects such as who should live in the house, how
property should be divided, who should be entitled
to pension rights and who should have the car.
More important are the disagreements in such
cases about who should look after the children,
who should have residence or contact—in the old
days, the argument was about custody and
access—and what the access or visiting rights
should be. Those matters are all highly
contentious and a consent divorce often results
only after a long period of negotiation.
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11:15
As has been said, five years is a long time. By
reducing the non-cohabitation period to three
years, we would remove any incentive on the part
of a spouse to use adultery or, more commonly,
unreasonable behaviour as a lever to get a better
financial settlement or the desired arrangements,
for example, for residence or contact with the
children. In so far as it is possible to use legislation
to discourage people from abusing the legal
mechanisms, reducing the period from five years
to three years would—at least in my experience—
have some factual basis. I hope that my
experience has been adequate enough to allow
me to draw that conclusion.
The proposal to reduce the period from two
years to one year is wholly misconceived when
there are children involved. In such cases, I
strongly urge members to resist the proposed
reduction. Even in the circumstances that Jim
Wallace postulated, when one parent uses
adultery or unreasonable behaviour as the ground
for divorce, there is no such thing as a speedy
divorce. If—as can happen, unfortunately—a
spouse seeks to base the irretrievable breakdown
of the marriage on the behaviour of the other
spouse, and the impact that that has had on the
pursuer, or on adultery, the case takes a long
time. As a result, the notion that reducing the
period from two years to one year would reduce
acrimony is misconceived.
In a way, those arguments are utilitarian and
are, perhaps, secondary to my main argument. As
the minister said, we should put the interests of
the children first. I do not wish to imply that any
member does not wish to do so. However, who
asks the children? They do not have a right to say
to the sheriff, “I don’t want my parents to
separate.” They do not have a legal right to have
someone—I believe that the legal term is a curator
ad litem—to say on their behalf, “I don’t want my
mummy and daddy to split up”; having said that, I
know that what happens sometimes in chambers
and privately is that the sheriff seeks their views.
In seeking to put the interests of the children first,
we should recognise that their voices are not
always heard. Of course, in almost all such cases
the parents are deeply anxious and concerned
about the future of the children; to suggest
otherwise would be nonsense. The Executive’s
thesis that reducing the period from two years to
one year will reduce acrimony is a flawed analysis.
I hope that we all accept that marriage is the
surest foundation for bringing up children and that
marriage should not be cast off lightly.
I was interested to read the comments from
Cardinal O’Brien in the submission from the
moderator of the General Assembly of the Church
of Scotland. He said:
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“It is in the best interests of Scottish society, and is
therefore a duty incumbent on all who are active in public
life, to respect and foster family life … to ensure that it is
strengthened and not undermined.”

I hope that the committee will put the interests of
the children first, and recognise the harm that can
be caused by divorce and separation and the fact
that the harm of divorce can exceed the harm of
staying together. Of course, parents argue and
have disagreements. I am sure that if my mother
were here she would not mind me saying that she
and my late father were no exception; indeed, that
would be the case with every set of parents.
However, evidence in “The Exeter Family Study:
Family Breakdown and its impact on Children”
indicates that it is not the mechanism of divorce
but the fact of divorce that is harmful to children.
For those reasons, I urge committee members,
and perhaps the minister, too, to contemplate
carefully—as I am sure they will—whether the
proposed reduction from two years to one year is
truly in the best interests of Scotland’s children.
Marlyn Glen: I appreciated the clarity of the
analysis from Jim Wallace. We have discovered
that everyone has experience of and an opinion on
family law. It is not clear how we can legislate to
help the way in which families are run. However,
the message must come out loudly and clearly
from the committee and the Executive that we
support families absolutely, whatever their makeup. I ask the minister to ensure that that happens.
There are many permutations of families with
children, and we should not undermine them.
When we consider family law, it is important that
we do not undermine any kind of family, not only
the kind on which we are concentrating at the
moment. The committee has been extremely
vigilant about that. Children grow up happily and
without difficulties in many families. I support
single parents, who often work extremely hard to
support their families. I ask that we all support
family life, whatever its make-up, rather than
undermine it.
The central issue is children. Children are badly
affected by conflict, but not necessarily by divorce.
It is right that children’s voices should be heard,
especially if a family splits up. We have taken that
point into consideration. However, it is no longer
the case that a couple needs to stay together for
the sake of the children. Nowadays it is clear that
staying together for the sake of the children is
counterproductive, if a couple is in conflict. The
committee has taken a great deal of evidence on
that point and has considered it in detail. We must
be clear about how we will look after children. We
do not necessarily do that by making divorce a
lengthy process.
I support the Executive proposals to reduce
waiting times for both types of divorce. When there
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is consent, one year is perfectly adequate. I
believe that legislation can change behaviour. If it
could not, we could cut short meetings of the
committee and, perhaps, of the Parliament as a
whole. We must believe that we can make
changes—that is why we are here.
Organisations such as Family Mediation
Scotland and Couple Counselling Scotland, which
we have met a couple of times, informally as well
as formally, did not lobby against the reductions in
waiting times. The waiting time before divorce is
not a cooling-off period. Scottish Marriage Care
pointed out that couples often take up to seven
years to seek help. We would be adding on time to
those seven years for a couple who had sought
help, gone to counselling and decided to divorce.
We might make a family that does not want to live
together do so for eight years, which is a huge
amount of time, especially when children are
involved. Waiting times are not about cooling off.
The proposed changes are about reflecting
family life as it is now. We must step back a little
from our personal experience. Evidence that the
committee received on the Scottish household
survey showed that, on the whole, the adults who
are involved in active families that will be affected
by the legislation are younger than members of
the Parliament. Generally, they are up to about 40
years old. We are legislating for people who are
younger than we are. In those generations, there
is a move towards independence, especially for
young women. If we do not make a radical move
and if we resist change, that may be
counterproductive, because we may dissuade
more young people from marrying, rather than
persuading them to get married. The idea is not to
undermine marriage, but to look at family life as it
is now. It is important that we do whatever we can
to make break-ups and divorce less acrimonious.
It is important for us to step back from personal
experience and to consider how we can help to
make the lives of the general population and their
children a bit easier, rather than putting more
difficulties in their way.
The Convener: I agree with Marlyn Glen. It is
important to record that we recognise that families
come in all shapes and sizes. I always liked the
words “Family Matters” in the “Family Matters:
Improving Family Law in Scotland” consultation
document—that is a good title.
The question for the committee is whether a
reduction in the time limits will make divorces
more or less likely. The committee was clear about
that. The consensus was that the law should be
neutral in respect of promoting or not promoting
divorce. The key test is whether reducing the time
limits would be likely to make people rush to
divorce.
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One issue that arose from the stage 1 report is
that most people do not believe that people rush to
divorce, although they may rush to marry.
However, the Executive might have a
responsibility to address the issue of the
information that people who enter into marriage or
another relationship should be made aware of—
we had an exchange on that matter at stage 1, if I
remember rightly. I believe strongly that more work
needs to be done on that.
Like others, I think that marriage is an important
relationship and that the state should support it,
but other relationships are important, too.
Irrespective of the reasons for which individuals
marry, marriage confers benefits on them and it is
therefore right that the state should take a view on
how people can get out of marriages. That is also
true of civil partnerships. People enter into civil
partnerships and make a commitment that is
regulated by the state; it is therefore right that the
state should take a view on how people can leave
such partnerships.
Would more people rush to divorce as a result of
what has been proposed? That is a hard question
to answer. One must think about one’s own
experiences and listen to family law practitioners.
In my experience, marriages break down for all
sorts of reasons—I think that Marlyn Glen made
that point—and generally over a long period. It is a
big step for couples to think about not living
together, or for one party to think about not living
with the other party. As others have pointed out,
we are primarily discussing divorce on the ground
of non-cohabitation. For how long should a person
have left a relationship—for one year, two years,
three years or four years—to demonstrate that
they no longer want to be part of a marriage? Like
Mary Mulligan, I am being torn apart by trying to
pick an appropriate timescale after having applied
the principles.
My gut instinct was to be a bit disappointed with
the witnesses who said that five years was too
long; I wanted more information about why such a
period was too long and examples that showed
why such a time limit was not child focused. For
me, the bill is about children, but it is also okay to
say that it is about adults. If one party has tried
their hardest to remain in a marriage but no longer
wishes to do so and has clearly demonstrated that
the marriage has broken down for whatever
reason, they should not be held in that marriage
against their wishes for five years. I am absolutely
clear—although this is more of a gut instinct than
anything else—that five years is too long.
I agree with what Stewart Stevenson said about
consenting parties who have both decided that a
marriage has ended. One year feels too short.
However, I wonder what difference Margaret
Mitchell’s amendment 15 would make if it is
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thought that such a period is too short. The period
is currently two years and her amendment would
reduce it to 18 months. What difference would six
months make?
We should reflect on where society is going, but
that is not the only factor that should be taken into
account. As legislators, we should get the balance
right between modernising and putting into law
what we claim to believe in.
11:30
As I have said previously, I believe that some
marriages and relationships can be saved, but
support is required. We should not rush to say that
every organisation that provides a service is so
vital that it should be funded immediately under
the Family Law (Scotland) Bill—the committee
said that in its report. I can now see the logic in
saying that, if early intervention is shown to work,
the Executive should be prepared to make a
strong policy statement about the way in which it
sees the interaction between those services. The
Executive should also say something about the
extent to which it would be prepared to discuss the
way in which those services should be provided in
the future.
If we believe that support services make the
difference to relationships, we need to ask what
the standards are and what services are, or should
be, provided. I have other grounds for my
conviction that contact centres are a good thing in
terms of arranging contact with children, but
varying standards will also apply in that respect.
Jim Wallace made an important point about the
grounds for divorce. We are removing the ground
of desertion, which means that only two grounds
remain: adultery and unreasonable behaviour.
Again, the committee wants to see honesty in
divorce proceedings—we do not want to see
couples petitioning for adultery. The removal of the
age-old bar to collusion means that that will not be
against the law—again, we do not want that; we
want honesty.
All of us have thought long and hard about the
matter and have tried to apply our beliefs and the
evidence that we heard. We are at stage 2 of the
proceedings; big decisions are being made today
and the full Parliament may or may not support
them. Although I am happy to take decisions in
some areas, I feel a certain discomfort in doing so
today.
When all is said and done, I can support the
Executive’s position of reducing the periods from
five years to two years—I would be prepared to
discuss whether that limit should be three or two—
and from two years to one year, but I can do so
only if the Executive makes a very strong
commitment on how the family law legal provisions
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will work alongside the non-legislative measures,
the importance of marriage and relationships and
its support for married couples.
That was a very long-winded statement.
However, this debate is probably one of the most
vital parts of our consideration of the bill. It was
therefore important that the committee was given
time to debate the matter. The minister now has
the opportunity to respond to everything that he
has heard.
Hugh Henry: Thank you, convener. It has been
useful that you have given everyone the
opportunity to contribute. Members may have
done so at length, but they did so thoughtfully and
passionately. I may not agree with everything that
was said, but the issue clearly is one that strikes a
chord with many people.
I will start by picking up on one of the points that
you made at the end of your contribution. You
spoke about the committee making decisions at
stage 2 on behalf of the Parliament. I have been
struck not just by the divergence of views around
the table but by the fact that a number of members
who are not members of the committee have
approached me on the subject over the past few
weeks. Some of them expressed views that were
very similar to those that Brian Adam and Fergus
Ewing expressed. Marlyn Glen also spoke in those
terms. The Parliament’s huge interest in the
subject is clear to see.
The suggestion that I am about to make may
strike the committee as unusual. Irrespective of
the outcome of today’s meeting and whether the
committee accepts what the Executive is saying, I
suggest that it would be appropriate for Parliament
to consider the matter at stage 3. Given the
breadth of interest in the subject and its
significance, it may not be in the best interests of
either the Parliament or wider society for the
matter to be debated and decided on today, rather
than by the full Parliament on the floor of the
chamber. Before I give detailed responses to the
points that have been made, I would like to pause
in order to seek some guidance from you on that
matter.
The Convener: Okay, thank you for that.
Stewart Stevenson: I have a simple question
that might help to inform today’s discussion. The
political party of which I am a member is allowing
its MSPs to make their minds up free from the
direction or control of the party whips. Might that
privilege be extended more widely—at least to
members of your political party, minister? I realise
that you cannot necessarily speak on behalf of the
Liberal Democrats. As I am sure that you
recognise, the matter that we are discussing is a
matter of belief, conscience and, to an extent, the
traditions in which people have been brought up.
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My party has taken the view that, therefore, it is
not an issue in relation to which it would be
appropriate for a political party to dragoon
members through the lobbies. It would be useful to
know your thinking on that subject.
Hugh Henry: Stewart Stevenson has said that
the issue is a matter of belief and conscience but I
would point out that it also relates to significant
areas of policy that have wider implications. I
cannot speak on behalf of our partners in the
coalition but, even in relation to my party, I cannot
make the decision whether there should be a free
vote. That is a matter for our party to decide
collectively, on this issue as on any other. I am
sure that there will be a discussion about that.
What is clear to me—I do not think that I am
breaking any confidences—is that there are
people in my party who have concerns and who,
irrespective of the outcome of a decision on
whether to allow a free vote, might not be
prepared to accept the Executive’s position. That
will be a matter for each of them to decide.
I could not tell you—because I would be lying to
you if I did—what the view of my party would be in
relation to a vote. All that I can say is that people
from at least four parties have spoken to me about
these matters and that it is clear to me that there is
considerable interest in them.
The Convener: Does any other member want to
comment? It is important that Brian Adam
comments on the procedure.
Brian Adam: In relation to the question that the
minister put to you, I think that the range of
choices should be put before the whole
Parliament. He is quite right to point out that a
range of views has been expressed today.
Obviously, I agree with Stewart Stevenson’s point
because I am at one end of the argument and I
recognise that others, some of whom are in my
party, will be at the other end. I do not think that
this is a party-political matter and I accept the
point that the minister has made with regard to his
party.
The Convener: I know that other members want
to speak but I want to be clear about what the
procedural consequences of any decision that we
make today might be.
If Brian Adam is trying to avoid a decision being
made today, he could seek the committee’s leave
to withdraw amendment 32. If he wants a decision
to be made today but also wants that decision to
be considered again—obviously, the Parliament
would vote on it—there are two ways of doing that.
Hugh Henry: I put on record the fact that I
would be prepared to make the case to the
Presiding Officer, along with you, convener, that it
is rare that we have to deal with an issue of such
significance and widespread interest that our
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deciding to do what has been suggested would be
warranted, but that this is such an issue.
The Convener: Okay, but I just want to check
the position that, as I said, there are two ways of
dealing with the matter. The first is that the
committee could vote on the amendment and take
a decision that the bill should be so amended at
stage 2. The bill will then be reprinted and the
Parliament can discuss it and decide whether it
wants to overturn our decision. The second is that
we could decide not to make a decision today and
all the amendments would go forward at stage 3.
Am I correct?
Members indicated agreement.
Fergus Ewing: I wish to address the minister’s
invitation to the committee not to vote on the
amendments today. I welcome his suggestion and
his sensitivity and candour in saying that members
of his own party have expressed reservations.
That will come as no surprise to any of us.
I hope that there will be a free vote at stage 3. It
is not for political parties to determine the vote of
elected representatives on this matter. The
converse is the case: the vast majority of people in
Scotland expect that there should be no place for
party-political direction on issues of morality or on
issues in which morality plays a prime part. There
is no way that a party whip could influence my
vote on such issues—I bear the scars that the
whips have inflicted in previous debates to prove
it.
The minister cannot have it both ways. Stewart
Stevenson asked the obvious question: will the
Executive parties have a free vote? That may not
be for the minister to determine; it will be for the
Executive parties to decide. However, given that
the minister cannot give us an assurance that
there will be a free vote, why should the committee
take a self-denying ordinance?
Moreover, members cannot attend every
committee and cannot consider every bill. The
members around the table have shown me today
that they have applied themselves, listened to the
evidence and thought deeply and carefully about
the issues. Parliament will welcome the
recommendation that arises from the votes of the
committee—as it does the recommendations of
every committee. Every committee is merely a
sub-committee of Parliament as a whole.
Of course, today’s decision may be overruled at
stage 3. However, it is important that members
who have done the work, heard the evidence and
wrestled with the issues should have the chance
to cast their vote.
Margaret Mitchell: I have great sympathy with
what the minister says. It would have been a very
attractive proposition had he told us that, like the
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SNP and the Scottish Conservative party, which
are committed to a free vote, the Executive and
the coalition parties were also committed to a free
vote. We could then have a meaningful discussion
in the Parliament at stage 3. Without that
commitment, I must agree with Fergus Ewing’s
point: we are the people who have looked at the
matter in depth. On that basis, a vote today would
carry a very strong message to the Parliament.
Mr McFee: My concern is whether members are
going to be whipped over this issue at stage 3. I
am a deputy whip, and I have made it clear within
my party that a vote on this issue at stage 3
should not be subject to the group whip. I would
not follow a directive given on such matters of
conscience.
It is up to those who propose the various
amendments to decide whether they wish to
pursue them. I would be concerned if we do not
vote on the amendments today, because today
may be our only opportunity to hear the views of
members—albeit only those of committee
members—free of the party whips. That is vital.
I understand the minister’s position: he cannot
make a commitment on behalf of the Labour
group—or indeed the Liberal group—as that group
has not yet made a decision. However, that is his
predicament today, and it would be entirely wrong
if the committee did not make its view clear. If the
committee does not do so, the provisions on
periods of two years and one year will go through
to stage 3 unamended. It is therefore important
that we take the views of committee members.
Members of the Parliament as a whole may
disagree with us, but that is a matter for them. We
have the opportunity today to get the true feelings
of committee members, and we should not
squander it.
11:45
Hugh Henry: I acknowledge what members are
saying and will address the specific points that
have come up. People have asked how we came
to our conclusions. The issue has been debated
for a long time, starting in 1989 with the Scottish
Law Commission’s work. Indeed, the Executive
has had two separate consultations on the issue.
Conclusions have not been arrived at lightly; there
has been a great deal of deliberation.
I was struck by people’s claims that the periods
of two years and one year are arbitrary in nature.
We have to make a decision on how long the
periods should be, and periods of two years and
three years, or three years and five years, are
arbitrary. Is staying where we are any less
arbitrary? What was the basis for the present
configuration? The logical extension of some of
the comments that have been made about making
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people stay together and work through their
problems is that divorce should not be allowed at
all. Some people believe that, and that is a
legitimate view, which they base firmly on their
own beliefs, whether religious, personal, social or
moral. However, once one accepts the principle of
divorce, one accepts that there is a certain
arbitrary nature in the conclusions that are
reached.
We are not changing the nature of the divorce
process, although I respect members’ logic when
they say that we should try to make divorce as
difficult as possible, if not impossible. However, to
pick up Jim Wallace’s point, we are still saying that
couples will have to prove to the courts that their
marriage has irretrievably broken down. The fact is
that the courts will not grant a divorce if they
consider that there is a reasonable prospect of
reconciliation, whether or not we move to the
shorter periods that we are suggesting. In addition,
the non-cohabitation periods represent minimum
times after the couple separate. We are not talking
about the period after a couple decides to get
married; we are talking about the period after they
separate and before a divorce can be granted.
Some people have suggested that where the
divorce is disputed two years is too short, and that
the period should be three years. Three years is a
huge period of time in someone’s life when they
have decided that, for whatever reason, their
marriage is not working and they want to move on.
Are we saying that if they want to move on—
whether there are children or not—and form
another relationship in that three-year period, we
will deny them the right to remarry, given
everything that we have said about the
significance of marriage? I share many members’
views on the significance of marriage, but are we
saying that we will deny someone the right to
remarry until a period of three years has elapsed?
As I said, three years is a long time. It feels to
many of us that the present composition of
Parliament has existed forever. It is hard to think
back to last session. For example, it is hard to
remember that Colin Campbell was a member for
the West of Scotland region or that Iain Gray was
a minister. Some members may think that they
have been here for a very long time, but last
session was less than three years ago. That puts
this debate in context.
If a couple who have tried to make a go of a
marriage conclude, for whatever reason, that it
cannot work, are we telling them that we will force
them to stay together for longer than two years
simply because we think that two years is too
short, despite the fact that we have no reason for
setting the period at three, four, five, six, 10, 15 or
20 years? We are denying people the opportunity
to move on.
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In cases that involve children, if we cannot allow
people to separate reasonably, either with or
without agreement, we will encourage them to
start looking at all kinds of spurious, manufactured
or trivial reasons for getting a divorce—Jim
Wallace and other members referred to that.
In some cases, people are desperate—
Brian Adam: You and Mr Wallace have said
that if the change is not made, more people will
seek a divorce on grounds other than through
consent. What is the evidence for that? Currently,
couples can get a divorce after two years with
consent and after five years without consent, and
evidence shows that most divorces are sought on
those grounds rather than on the ground of
unreasonable behaviour. I presume that, if what
you and Mr Wallace have argued is valid, there
has been a rise in the number of divorces that are
sought on grounds other than irretrievable
breakdown.
Hugh Henry: No. If for whatever reason we
elongate the period we will encourage people to
look at different ways of getting out of a marriage
that they believe has broken down. Others more
practised in this field than I am can give you
chapter and verse on the ways in which that
happens at the moment. There is nothing to
suggest that forcing couples whose relationship
has ended to keep the title of marriage will help
them or any children involved. Either we accept
the principle of divorce or we do not. Those who
oppose divorce can legitimately argue their views.
However, once we accept that there is a reason
for divorce, it is only reasonable to ask whether it
is valid to keep people married if it is clear that
their marriage no longer has any purpose.
We have taken advice from the Scottish Law
Commission and have talked to legal practitioners
in successive consultation exercises. People have
been given a long time to express their views.
Members tell me that they see no reason for
making the period one year, two years or
whatever; I see nothing to justify amendments 15
and 16, which set the periods at 18 months and
three years. Why did Margaret Mitchell choose 18
months? Why did she not choose a 17-month or a
19-month period? Members may argue against the
Executive’s position on this matter, but I have to
say that no evidence suggests that having an 18month period will make any more difference than
our proposal.
Brian Adam’s argument that we should retain
the current arrangements might appear to have a
certain logic. However, the problem is that the
current arrangements have no logic. Those
periods were chosen simply because someone at
some point had to make a decision. Times have
moved on and whether we like it or not we face a
stark reality, not just in relation to the number of


83

2213

2 NOVEMBER 2005

marriages that break down but in relation to the
number of people who choose not to marry.
Indeed, we seek to address the latter issue
elsewhere in the bill.
Yes, I support marriage; yes, the Executive
supports marriage; and yes, we believe that
people should be encouraged to make a go of it—
they should be supported in working through their
difficulties. We will come to some of the issues
that the convener and others, including Stewart
Stevenson, have raised about conciliation and
mediation. However, equally, when all that has
failed we must make a decision about letting
people divorce reasonably and amicably, without
trying to score points and without introducing
artificial reasons.
Once we have accepted the principle, there will
never be a time period that is right or wrong. There
is no evidence to suggest that what Margaret
Mitchell is saying about the time periods of 18
months and three years has any more substance.
Not only have those periods not been consulted
on; very little comment has been made at all on
the matter. In response to Brian Adam, I can say
that very few people supported keeping the status
quo.
If any arbitrary decision is going to be made, it
will not be based on the Executive’s research. We
have consulted long and hard. The arbitrary
decision will be any change that is made at stage
2 by the committee plucking figures out of the air,
because it does not agree with the Executive, and
saying, “We don’t think it’s right. Here’s another
figure that we just happened to think of.” That
would take us into a different kind of auction.
I accept that this is a hard decision for people to
make. I accept that there is concern in society, as
well as in the committee and in the Parliament,
that marriages are sometimes entered into too
trivially. The point is well made that we should
perhaps make it harder for people to marry. I
agree that people should make a go of marriage;
indeed, if people choose not to marry, they should
make a go of relationships. People who get
together should try to work together, especially
where children are involved. They should think
before they have children and, once they have
children, they should think of their children in
everything that they do or say.
The amendments that we are considering will
add nothing to what has been a long and
complicated process to bring us here. They will
add nothing to the view that there should be
considered debate and considered decisions. I
have not seen any consideration of the suggested
alternative time periods. I would argue that, if there
is to be a change to the law, the Executive has at
least attempted to make that change on a
considered basis. There is some reason for doing
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it; therefore, a difficult decision has to be made. I
am not convinced that the amendments have any
validity, although I understand the emotions and
feelings behind them. I suspect that Parliament will
return to the issue, one way or another. I hope that
we will be able to send the message that there
had to be change and that we have made that
change in a considered and measured way.
The Convener: Thank you, minister. There are
a couple of points that you have not addressed.
One of them is my point about what the Executive
is saying about what will go alongside the bill.
Hugh Henry: I said that we would probably
come back to that. Stewart Stevenson has lodged
an amendment on the issue, so we can have
another discussion when we deal with that
amendment.
The Convener: I would prefer to hear about it
now. I cannot vote on amendment 32 unless I
know the Executive’s view.
I have another question for you. You make a
valid point about the arbitrary nature of the
suggested time periods. A time period cannot be
backed up scientifically. However, in its stage 1
report, the committee came up with the good point
that the time limits—whatever they are—should
seek to be neutral: they should neither encourage
nor discourage people. We have not heard
anything from the Executive on where it thinks its
proposed time periods will take us.
12:00
Hugh Henry: Sorry, I thought that we had said
something about that; I apologise if it is not there.
We do not believe that the bill will encourage
people to divorce. We are trying to ensure that,
when people decide to divorce, they do so with as
little bitterness or acrimony as is humanly
possible, although Fergus Ewing and others have
said that we will never remove bitterness and
acrimony, irrespective of what we do.
I suspect that in a mechanical, arithmetic sense,
if our changes are accepted, there will be an initial
increase in the divorce rate, because people who
are in the pipeline just now will be able to use the
shorter time period. There might be a blip at the
beginning but, thereafter, as the changes become
the norm, the figures should settle down.
However, we cannot say with any degree of
certainty what is likely to happen; we just examine
the trends, such as the number of people choosing
not to marry. I think the peak in the divorce rate
was around 1985; it has fallen since then. Some
might argue that that is because more people are
choosing to live together and so have no need to
get divorced.
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On conciliation and mediation, we believe that
help should be made available to those who want
to reflect on any decision to separate and divorce.
We make money available and people will argue
about whether it should be used in conciliation and
mediation services or in aspects of education, the
voluntary sector, social care and social work. The
money is never enough. We grant £630,000 to
local mediation groups, which is an unusual
arrangement, because the Executive should not
be funding local groups. We are considering ways
of transferring the funding to local providers. We
provide money to national organisations such as
Stepfamily Scotland, Scottish Marriage Care,
Family
Mediation
Scotland
and
Couple
Counselling Scotland.
We consider carefully the amount of money that
we are providing. I acknowledge that organisations
feel that the money is never enough, but in 200304 more than £1 million was made available to
family support bodies. An additional £250,000
each year in 2004-05 and 2005-06 was made
available to those bodies to effect a change
process whereby they can improve how they
support local organisations. The acknowledged
weakness in all that, which Mary Mulligan and
others have raised with me, is the support that
goes locally to bodies that provide counselling and
mediation services.
We are not talking about imposing new burdens
in the bill—although we will be if Stewart
Stevenson’s amendment 42 is accepted. We are
saying that, at the moment, there should be
counselling and mediation. Fergus Ewing has
already referred to a requirement on solicitors. The
Executive provides, through its funding to local
authorities under broad categories, money for
supporting families and money for supporting
children. How local authorities choose to use that
money is a matter for them.
Another debate has been had—and perhaps
continues—about dictating what local authorities
should do with the money. In recent years, the
trend has been to move away from ring fencing.
People say that, if we give the money to the local
authorities, we should let the local decision
makers decide what to do for themselves. When
we talk to local groups about that, they are not
happy; they would prefer ring fencing, but that
goes against everything that the Parliament has
said—the Parliament has said that it believes that
the local decision makers should be responsible.
I am prepared to discuss with local government
what happens locally and to encourage the
development and support of local services,
because the difference will be made locally.
Where I hesitate—because it is a much bigger
debate—is on the question whether the Parliament
should start to prescribe to local authorities exactly
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what and how much they should provide for local
services. If we decide to do that in this area, we
should, logically, decide to do it in other areas. We
will continue to support the national bodies and we
hope that they can help others at a local level.
However, I would contend that the weakness is
not so much with the national bodies—they do a
good job, although I agree that more support could
be given to them—as at local level, when people
turn to look for something that they need
immediately. Would we have to draw up a
template for the provision of local services? That
would be a matter for the committee and for the
Parliament to decide; it is not a matter for me.
The Convener: Brian Adam has moved
amendment 32. No members have indicated that
there are additional points for clarification, so I ask
him to wind up.
Brian
Adam: Having heard members’
comments in response to the minister’s generous
offer, I shall press amendment 32, as it is clear
that members would like the committee to make a
decision today. It will then be open to anyone to
propose amendments at stage 3.
This has been an interesting debate and I
acknowledge the views that have been expressed,
although they do not always chime with mine. Mr
Wallace made the timely comment that pre-marital
arrangements are probably just as important as
those during a marriage and those for the
dissolution of a marriage. However, we are not
here to deal with that today.
Some of the arguments deployed by Mr Wallace
and the minister about the consequences of
changes may well bear scrutiny. As I understand
it, the vast majority of divorces in Scotland—82
per cent—are currently obtained on the ground of
separation. If the spectre of an increase in the
number of divorces by routes other than
separation is likely to arise, I would have thought
that there would be some evidence to show that
there had been a change in the pattern because of
pressures, given the current periods of five years
and two years. However, as I understand it, there
is no such evidence. The only proposals that are
before us for changing the existing arrangements
in other respects will make divorce easier, so I do
not see any weight of argument to show that the
proposals made by Margaret Mitchell, for three
years and 18 months, or by me, for three years
and two years, would lead to an increase in
applications for divorce on grounds other than
separation.
Mr Wallace: The point that I was making was
that there could be a number of cases in which
divorces that are currently granted on the grounds
of adultery or unreasonable behaviour could be
granted—whether the time limits are two years
and one year or five years and two years—not
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using those grounds, which would be better for
everyone concerned. I am not saying that there
would be a huge increase; I am saying that the
number of divorces currently granted on the
ground of unreasonable behaviour, which may
cause distress and further acrimony, could be
reduced further.
Brian Adam: Given that only 18 per cent of
couples seeking a divorce are currently in that
position and that there are no proposals before the
committee to do anything other than reduce the
five-year period, I would have thought that that
figure would go down naturally in any case. Not
reducing the period to two years might mean that
a few divorces that would currently be granted on
grounds other than separation would continue to
be granted on such grounds, but I do not think that
that is an overwhelming argument. Indeed, that is
one of the substantive points made by both Mr
Wallace and the minister in defence of the
proposals.
People enter into marriage, and let us remember
that we are talking only about marriage and not
about
any
other
voluntarily
entered-into
arrangements, such as cohabitation or other
arrangements—
The Convener: We are, actually.
Brian Adam: The amendments in this group
relate to marriage.
The Convener: My understanding is that the
amendments relate not only to marriage, but to
civil partnerships. Whatever time limits there are
for a dissolution of a marriage would be the same
for the dissolution of a civil partnership.
Brian Adam: I accept your guidance.
Nevertheless, both those legally binding
arrangements have been entered into through will
and choice, so to grant people the right to change
that arrangement is an important matter. The
minister referred on a number of occasions to
people who believe that there should be no
mechanism by which those arrangements should
be dissolved. I know that there are people who
believe that, but I am not one of them. I am not
putting forward amendment 32 as a Trojan horse
for doing away with divorce. There are
circumstances
in
which
marriages
have
irretrievably broken down. What we are talking
about is to some extent arbitrary because it is
difficult to find the evidence, but—
The Convener: Can I intervene on that point?
You have twice suggested that, under the bill, it
would be easier to get a divorce. I acknowledge
that it would be quicker, but I am weighing up in
my mind whether it would be easier. I would be
interested to hear from you about the idea that
reducing the time period for which someone has to
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demonstrate that they are not cohabiting would
encourage divorce. That is the key question.
Brian Adam: I accept that the consequence of
the Executive’s position, my position or Margaret
Mitchell’s position is that divorce would be quicker
and therefore potentially less painful. However, I
am not sure whether it would be easier; I was
probably loose in my language. There is no
evidence one way or the other on that point. It is
difficult to produce any evidence on those issues.
The evidence that we have is what appears in the
registrar general’s report, which suggests that
currently 82 per cent of marriages are dissolved
on the ground of separation. I feel that the other
arguments are rather spurious.
Fergus Ewing: Does the member accept that
the Executive is not proposing that the grounds of
adultery and behaviour should be scrapped, so
that any spouse who wishes to cause acrimony
and—for whatever reason—to use the law as a
lever will still be able to do so? The reduction of
the periods will not therefore reduce that source of
potential acrimony. If the Executive had sought to
do that, it should perhaps have abolished the
grounds of adultery and behaviour altogether.
Does he also recognise that, if the period of noncohabitation when there is no consent is reduced
to three years, people who are currently anxious
about having to wait for such a long period as five
years may well recognise that three years is a
considerably shorter time and so have less
incentive to use the grounds of adultery or
behaviour? The amendments for which he is
arguing will vastly reduce that incentive.
Brian Adam: I whole-heartedly accept the point
that Mr Ewing makes.
I do not think that one can come up with—in the
same way as the Executive has not come up
with—evidence-based grounds for the changes. I
would argue that, if there is no pressing evidence
that demands that the existing arrangements be
changed, we should hold to the current position.
The point is that 82 per cent of divorces are
obtained on the ground of separation and, as no
significant evidence for a change has been
advanced by ministers, the current position should
remain. The committee has received evidence—
largely anecdotal—that the five-year period is too
long, so I am happy to accept that three years
would be more appropriate. That is why I have
supported Margaret Mitchell’s amendment 16.
The committee’s position that the approach
should be neutral in terms of numbers is an
honourable one. It is difficult to produce evidence
on the implications of any of the amendments. I
would like to give the committee the opportunity to
vote on my amendment 32.
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The Convener: I take it from that that you will
press your amendment.
Brian Adam: Yes.
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The Convener: The result of the division is: For
4, Against 3, Abstentions 0.
Amendment 16 agreed to.
Section 10, as amended, agreed to.

12:15
The Convener: The question is, that
amendment 32 be agreed to. Are we agreed?
Members: No.

Sections 11 to 13 agreed to.
The Convener: I have received a request for a
comfort break, which I will grant. We will resume in
five minutes.

The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 32 disagreed to.
Amendment 15 moved—[Margaret Mitchell].
The Convener: The question is, that
amendment 15 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Wallace, Mr Jim (Orkney) (LD)

The Convener: The result of the division is: For
4, Against 3, Abstentions 0.
Amendment 15 agreed to.
Amendment 16 moved—[Margaret Mitchell].
The Convener: The question is, that
amendment 16 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Wallace, Mr Jim (Orkney) (LD)

12:17
Meeting suspended.
12:29
On resuming—
The Convener: Amendment 33, in the name of
Ken Macintosh, is grouped with amendment 33A.
Mr Kenneth Macintosh (Eastwood) (Lab): I
thank committee members for the time and
consideration that they have given to trying to
understand and address the limited but serious
difficulty that is experienced by some Scottish
families who are going through a divorce but for
whom there is a religious impediment to
remarrying. Members will know that although
amendment 33 could apply to members of all
religions, in practice it will apply to Jewish families.
However, I am concerned that there may still be
some confusion about why the amendment is
needed and in particular why the issue cannot be
addressed internally by the Jewish community.
The problem that the amendment addresses is
essentially that although a Jewish religious
marriage is recognised by the courts and by civil
law in this country, there is no reciprocal
mechanism for a civil divorce to include or even
refer to the need for a religious divorce. The result
for some Jewish families is that former partners—
usually men—have used the on-going relationship
to exercise control over their former spouses,
preventing them from getting remarried, gaining
access to children and, in some cases, even
renegotiating property rights that were agreed in
the original divorce settlement. I am sure that
members will recognise that that is an unhappy
state of affairs. I hope that they will also agree that
amendment 33 is very much designed to operate
in the best interests of the family and the children.
Why can the matter of Jewish religious divorce
not be addressed by the Jewish religious
authorities? Quite simply, it is because there is no
mechanism to do so. I am not an expert on Jewish
history, but my understanding is that some 300
years ago, the dispersed Jewish communities
throughout Europe and elsewhere decided to
adopt the secular law of the societies in which they
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lived. In effect, they gave up the right to amend
their own law. The traditionally low level of divorce
in Jewish communities—lower than is experienced
in societies generally—meant that that was not a
problem until recently when, like communities
generally, Jewish families experienced a rise in
divorce rates. At this stage I will not speak to
amendment 33A, other than to say that I support
it. However, it touches on another point that I want
to raise.
I know that some members are uncomfortable
with the principle of civil procedures becoming
intertwined with religious law. To that I would say
two things. First, we are not amending Jewish
religious law. In fact, as I hope that I have made
clear, we cannot amend Jewish religious law.
Amendment 33 builds a step into the civil divorce
process so that religious divorce can be
considered alongside other matters, such as
access to children or property rights, in an effort to
make it easier to secure a fair settlement.
Secondly, we already recognise and legislate for
the needs of many different religious communities,
through education legislation, the Race Relations
Act 1976 and employment law, to name but a few
areas of law. Perhaps most important of all for the
purposes of amendment 33 and today’s debate is
the Marriage (Scotland) Act 1977, which
specifically caters for Jewish and other religious
marriages. We are going no further, in principle, by
accepting amendment 33 than we did in that act.
What we are doing in practice is improving the
process by which some Scottish families reach a
divorce and agree a fair and just settlement.
Amendment 33 is in keeping with the spirit and
intent of the bill and will amend Scottish law to
reflect family life today. It will improve people’s
lives and I urge members to give it their support.
I move amendment 33.
Stewart Stevenson: Amendment 33A is
intended simply to tidy up the draftsmanship of
amendment 33. It removes the specific reference
to the “usages of the Jews” in subsection (7) of
new section 3A, which amendment 33 proposes to
insert into the Divorce (Scotland) Act 1976. I am
told that it is unnecessary to make such reference
because, without the words that I am seeking to
delete, religious marriage would be defined as a
“marriage solemnised by a marriage celebrant of a
prescribed religious body”. The Marriage
(Scotland) Act 1977, to which Ken Macintosh
referred, gives a list of the religions in which
ministers, pastors and so on may conduct a
religious marriage that has a civil implication and
which may be registered in the civil register.
In a sense, amendment 33, which Ken
Macintosh lodged on behalf of the Jewish
communities of Scotland, raises an equalities
issue par excellence. It seeks to reduce the power
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that some men exercise over some women who
still have a Jewish religious marriage after the civil
process has dissolved their marriage by divorce. It
is entirely in keeping with the ethos of the
Parliament for us to respond sympathetically and
in a practical way to the issues that arise in that
situation. By removing the reference to Jews from
amendment 33, we will make the provision entirely
general, which will remove any suggestion that we
are favouring one religious community over
another.
If there are drafting issues and the minister
believes that my amendment to Ken Macintosh’s
amendment is ill advised, I will listen and respond
accordingly. I do not seek to confront the
Executive or the minister on the matter because I
do not regard it as a party-political issue. I will
support amendment 33 whether or not
amendment 33A is agreed to. I draw the
committee’s attention to the support that my
party’s leader has given to amendment 33. It is not
subject to a party whip on my side of the chamber.
I am not aware of any of my political colleagues
who wish to oppose the substance of the
amendment although they might wish to debate its
content.
I move amendment 33A.
Mr Wallace: I do not want to elaborate on what
Ken Macintosh said about his amendment, which I
strongly support. I simply welcome it. I remember
that the issue was raised at a meeting that I had
with representatives of the Jewish community
when I was the Minister for Justice. Until then, I
had been completely unaware of the issue, but it
became clear that it is not just a theoretical matter.
It has practical implications and consequences
that are both distressing and inhibiting, especially
for women who wish to remain within the Jewish
faith but find life difficult, due not least to the
difficulty with remarrying.
Amendment 33 addresses a real problem in a
sensible way. I understand that the parallel
legislation in England and Wales has been
effective during the short time for which it has
been in force, albeit that there are differences
because they already had decrees nisi and
absolute. I welcome the proposal to amend the
law of Scotland to take account of what has been
a real problem and, as Ken Macintosh said in his
opening remarks, to achieve a fair and just
settlement.
Marlyn Glen: I direct the committee’s attention
back to its stage 1 report, which states:
“the 2004 consultation paper and, indeed, the Bill is silent
on this issue.”

We concluded:
“there are strong arguments that, as a matter of principle,
the law should not conflate civil and religious divorces.”
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I would like us to uphold that principle. I have
difficulties with the amendment in principle, but I
also think that we have not considered it in enough
detail. Even without amendment 33A, there are
difficulties. Amendment 33 is aimed at Jewish
marriage, but it will also apply to other religions.
The wording at the end of amendment 33 leaves
it open for us to go back and amend the eventual
act by a statutory instrument, without the need for
primary legislation. From an equal opportunities
point of view, amendment 33 is an open one
because it would allow other faiths to look at
changing our divorce law. I believe that our
divorce law should be a matter for civil
procedures.
I do not want to go through the many religions in
Scotland—there are more and more of them—but
one of the bigger minority religions is Roman
Catholicism. That religion is similar to the Jewish
religion in having a religious impediment to
remarrying; Roman Catholics do not believe in
divorce, unless there is an annulment. If there is a
divorce but no annulment, the Roman Catholic
Church will view any subsequent marriage as
adulterous. If we consider Hinduism in the same
light, does that mean that our divorce law will have
to accommodate different religious beliefs about
marriage and divorce? Will we have to take into
consideration, for example, the fact that Hindu
divorce
recognises
different
grounds
for
separation, such as religious conversion? The
committee has not considered such questions in
detail. It is a mistake for us to accept something
that would fundamentally change what we do,
without considering it deeply. I am seriously
concerned about this issue.
Sharia law governs divorce in the Muslim
religion, which does not regard the partners in a
marriage as being equal in any way. There are
different rules for men and for women. I am
extremely concerned that we might open up our
family law to change that would disadvantage the
very women whom we are supposedly trying to
look after. There is also a restriction on a Muslim
woman remarrying within three months of a
divorce in case the man changes his mind. We
have not considered or taken evidence on all sorts
of details.
At the time, the committee decided that it was a
mistake to conflate the two laws and that it would
be much better to leave them apart. I was told that
the changes affect only a handful of couples in the
UK as a whole. As was said, the English changes
are recent. The committee talks about evidence a
lot and about why we should not move forward
without it. However, we do not have the evidence
from the English changes to consider properly
before making what will be a fundamental change
to our laws. There is another way. The Jewish
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community has powerful tools, which I was told
about, to persuade reluctant spouses to grant
consent to a religious divorce. Amendment 33
seeks to change timings, but the Jewish
community could sort out the problem by putting
pressure on a couple to get the Jewish divorce
first before going to a civil court, if that would help.
I repeat that I do not think that the committee
has examined this issue properly; I also think that
the Executive should go back and examine it
further. Amendment 33 seems to seek to give
Jewish religious divorce preference over other
kinds of religious divorces. Even without
amendment 33A, the door is left open to other
faiths. There are questions that we have not
considered. For example, would we be introducing
two separate procedures? Would legal aid be
available for both and would it be needed for both?
What would be the chances of being awarded
legal aid?
12:45
Training would be required for all sheriffs so that
they understood the finer points of religious
marriages. That is another issue that we have not
asked about. We have been very careful about the
changes that we are proposing. We want to
ensure that the bill is practicable and workable and
that sheriffs will think that it is practicable, but we
have not looked at the matter from the sheriffs’
point of view.
I reiterate the fact that other religious
impediments would also have to be taken into
account. I am thinking of the fact that the Roman
Catholic Church does not accept divorce and that
Islam gives preference to the male partner in a
marriage. Also, how well is the change working in
England? As I said, there was not much time to
gather evidence on the subject and, certainly, we
did not seek evidence on it.
I will not support amendment 33. We should look
at the matter in an awful lot more detail than we
are able to manage today. I ask Kenneth
Macintosh to seek leave to withdraw amendment
33. If he does not agree to do so, I ask my fellow
committee members to vote against it.
Margaret Mitchell: I share Marlyn Glen’s
reservations on the stage 1 scrutiny of the bill,
which was hopelessly inadequate. When we heard
evidence from the Jewish community, for example,
we did so as part of the evidence from four other
religious bodies. Frankly, I do not think that
enough time was given to the subject. We did not
hear the detail of the arguments.
Since that time, I have had the opportunity of
looking in some detail at amendment 33. When we
looked at the issue at stage 1, the first thing that
we considered was whether any such amendment
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would open a Pandora’s box of amendments from
other religious bodies. I am satisfied that that is
not the case, especially given amendment 33A.
The fact of the matter is that amendment 33
would not affect the court’s authority to act in any
way that it deemed to be appropriate. I am also
satisfied that, although the court would be
permitted to take action, it would not be obliged to
do so. The provision would apply only when one
party refused to give or receive a religious divorce.
That being the case, amendment 33 would help to
prevent a situation in which the religious
agreement was being used as a blackmailing or
bargaining tool in a dispute—it would aid
mediation in the process. I am content with
amendment 33 for those reasons.
Marlyn Glen made the point that other religions
may come forward with amendments or points to
be considered. The matter could be considered by
means of a statutory instrument under the
affirmative rather than the negative procedure, so
that it would be debated properly in the chamber.
Perhaps the minister could give some guidance on
whether that would be his way of approaching any
references from other religious bodies.
I am happy to support amendment 33.
Mrs Mulligan: I recognise the concerns that
Marlyn Glen raised. As a committee, we should be
concerned that we seemed to suggest in our stage
1 report that we wanted to avoid conflating
religious and civil divorce and yet we are doing
just that at stage 2.
All members have had discussions on the matter
outwith the committee. Although I do not have a
problem as such with amendment 33, I have some
concerns about the impact that the provision could
have on other religions. I hope that the situation
does not arise of all members—even Jim
Wallace—having to meet the minister before they
get their issue on the agenda.
As I said, I have some concerns about the
impact of the proposal. However, we are where we
are. Amendment 33 was lodged to address the
concerns
of
certain
people
within
our
communities—on this occasion, those in the
Jewish community. If we can do something to
alleviate their difficulties, we should do it. I support
amendment 33, but I am interested in the
minister’s comments on how we got into the
position of not having all the information at the
beginning to allow us to take a more rounded
approach to the issue, rather than just
concentrating on one aspect of it.
Mr McFee: Like other committee members, I
was almost totally ignorant of the issue when it
arose in evidence at stage 1. At that stage, I would
have subscribed to Marlyn Glen’s view that the law
should not conflate civil and religious divorce.
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However, I will support amendment 33 for two
reasons. The first is that, while we may believe
that the law should not conflate civil and religious
divorce, it conflates civil and religious marriage.
Therefore, where the law confers upon churches
the ability to carry out the civil as well as the
religious element of marriage, there is a duty on
the law to resolve any difficulties that that may
create. It would be possible to hold to the view that
we should not conflate civil and religious matters if
the law did not do so in the first instance, but a
much more radical change would have to be
proposed if we wanted to go down that route.
I would like to hear the minister’s views on the
issues that Marlyn Glen raised. However, the
second reason to support amendment 33 is that it
would protect those who occupy a weak position in
such situations. It is all very well to say that the
civil aspect should be held entirely apart, but the
fact is that decisions that are taken in civil courts
on divorce settlements are being undermined by
other means. It is a serious situation for us as
legislators if decisions that are taken in our courts
can be undermined and if people who are in a
weak position find that they have to move away
from a settlement that a court of this country
deemed to be fair. We cannot allow that to
continue if we are serious about upholding our
courts’ decisions.
I support amendment 33, but I would like to hear
the minister’s view on whether further amendment
through regulations would open up the Pandora’s
box that Marlyn Glen mentioned, although I
suspect that the box is not as large as suggested.
I want to hear that before making a final decision
on the amendment and the amendment to it.
The Convener: We probably all agree that the
problem is real; the question is whether we should
legislate in the bill to resolve the issue. If we
believe that the civil law is the only law that
matters for the state, there is a dilemma. We must
consider the issue seriously. We cannot fix
something for a group just because we have the
power to do so; in every case, we must justify
carefully why we want to do so in the basic
provisions. I acknowledge that, when people enter
into marriage, they can get married either civilly or
religiously, but it is clear that, when people
divorce, matters such as financial provision, which
is a property issue, are a civil matter only. A
difference exists in that such matters do not arise
when people enter into marriage.
When I considered amendment 33, I initially had
the feelings that Marlyn Glen expressed—I
thought that we had resolved the issue in our
stage 1 report. The evidence that we heard was
that it would not be acceptable to make legal
provision that put the Jewish faith under any kind
of duress or instruction. As a result, we took the
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view that there was no work to be done. However,
further evidence has emerged to suggest that
amendment 33 would resolve the issues.
I, too, have taken time out to consider some of
the issues and I am certainly satisfied that there
are vulnerable people whom we need to consider
carefully.
I need to have some questions answered before
I can support amendment 33. I do not know
enough about the court procedure to know
whether delaying the decree is unusual. I am
advised that it is not unusual for the decree to be
delayed to sort out details, but I understand that
usually the grounds for divorce and some of the
big legal decisions have been made. Perhaps the
minister can assist me with that.
I understand the argument about having
something in the civil law; the party who has been
non-compliant with the religious divorce will have
something to think about when the matter is in the
public domain, on the petition, and the delay is the
trigger. However, is it clear that the party would
not be under duress? Would the mechanism affect
their free will and would there be implications
under the European convention on human rights if
there was a suggestion that they were put under
pressure?
Marlyn Glen made a point about judicial training.
It would be helpful if the minister could address
that, having taken advice. I do not imagine that
judges would particularly welcome this provision,
but I do not know whether training would be
required, because, if I have understood correctly,
there would just be a delay.
All in all, if we are to support the amendments, I
set out in the strongest terms my belief that
although the provision would do no harm—subject
to the answers to the questions that I have
asked—we would usually want to separate civil
law from religious law. Margaret Mitchell made the
point that it would be better for regulations made
under subsection 9 of proposed section 3A of the
Divorce (Scotland) Act 1976 to be subject to the
affirmative procedure, so that we could reconsider
the issues, rather than a motion to annul having to
be lodged.
Hugh Henry: The Executive is well aware of the
concerns of the Jewish community. We believe
that Ken Macintosh’s amendment 33 will provide a
useful and practical solution. It would not affect a
great number of people and the benefits for the
few people whom it would affect would be
significant.
We support Stewart Stevenson’s amendment
33A. We do not think that it introduces any
complications whatever. The matter would be
dealt with by negative instrument, as set out. We
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do not have any technical problems with dealing
with that.
We rehearsed earlier our principles in trying to
shape a family law bill. Some of the concerns that
were expressed apply to the Jewish community as
well. A number of members referred to fairness
and equality of treatment, and it is right that
women in the Jewish community should not be
disadvantaged because of something that we can
resolve in passing the bill.
The convener asked whether the delay of a
decree was unusual. It is not; it can happen when
there are arguments about the welfare of the child
or about financial provision. A number of factors
already lead to such delays. My understanding is
that amendment 33 is ECHR compliant, so we do
not have a problem with that.
I do not think that judicial training will prove to be
a major issue, because we are simply asking the
sheriff to delay the decree until the parties can
demonstrate that they have satisfied the terms of
the get. As a result, the procedure for the sheriff
would be neither very technical nor greatly
complex.
Of course, we cannot expect the sheriff to be
aware that both parties are Jewish. They will have
to draw that to the court’s attention. We are saying
that, when that information is made known, the
sheriff should not grant the final decree until the
matter has been resolved.
We have no problems with amendments 33 and
33A, which will resolve a long-standing concern in
the Jewish community, and we are happy for the
matter to be resolved in the bill.
13:00
The Convener: Those comments are helpful.
I presume that, if a party applies for a decree to
be delayed because issues need to be sorted out,
the sheriff does not need to know what they are.
After all, when the party comes back, either they
will have the get or they will not. If they do not get
the get—so to speak—they could still proceed with
the civil divorce if they wanted to. Is that right?
Hugh
Henry:
That
is
precisely
my
understanding of Ken Macintosh’s proposal. We
are merely asking the sheriff to delay the decree
until the issue has been resolved.
Mr Macintosh: I thank all members for their
contributions to this debate. It is unfortunate for
the Official Report that from stage 1 up to now
much of the discussion on the matter has gone on
outwith the bounds of the committee. However,
our knowledge has been enhanced by the
process.
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I do not intend for this debate to be as long as
the previous one, so I will deal as briefly as
possible with the points that have been made.
Marlyn Glen raised a number of objections, the
most important of which was the idea that there
might be confusion between religious and civil law.
I realise that she did not use the word “confusion”
herself, but I hope that we all agree that
amendment 33 seeks to amend—I would say
improve—the civil divorce process and does not
affect religious law. It acknowledges that religious
divorce can be a difficulty that has to be resolved.
It would be preferable for all concerned for the
issue to be resolved during a divorce, just as—as
the minister pointed out—issues such as access to
children and property rights have to be sorted out.
If the committee agrees to amendment 33, it will
introduce a mechanism for addressing the matter.
No such mechanism exists at the moment, so the
issue of religious divorce is being disregarded in a
number of divorces that are taking place, which
can lead to difficulties. As a result, I do not think
that there is any confusion.
Bruce McFee was right that amendment 33
presents no more conflation of civil and religious
law than we have had for years in this country,
particularly in the Marriage (Scotland) Act 1977.
We are not taking the law further down that road
than it has already gone.
I have no evidence to support this claim, but I do
not think that religions will be queuing up to apply
to the Scottish Parliament to use this or any other
law in resolving intractable religious difficulties.
Although, in principle, the law will apply to
members of all faiths who face a religious
impediment if they want to remarry, in practice it
will apply only to the Jewish religion. I am very
grateful to Stewart Stevenson for lodging
amendment 33A, because it would make the
situation clearer. I also point out that, under
proposed subsection (2) in amendment 33, the
provision would not apply to the Roman Catholic
religion. At the moment, in the Jewish religion,
both parties must agree to a divorce. However, a
Roman Catholic is unable to enter a religious
marriage after a divorce, and the other party can
do nothing to change that situation.
It is interesting to note in passing that the
Roman Catholic Church’s evidence specifically
supports amendment 33, as does the Scottish
Inter Faith Council. Religious bodies support the
amendment, but there is no suggestion that they
intend to apply to use it or that they have other
issues that they wish Parliament to resolve for
them.
There was a suggestion that the result of
amendment 33 would be preferential treatment for
one section of the community. I do not think that
that is the case and Stewart Stevenson’s
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amendment 33A would make that even clearer.
The legislation will apply fairly to everyone; it must,
in order to comply with the European convention
on human rights. I understand that it does,
although subordinate legislation will make it clear
to whom it will be of practical benefit.
Marlyn Glen was concerned that we might only
be talking about a handful of couples. Even if that
is true, it is important that the law benefits
everyone. Someone said flippantly to me that we
are going to change the law about marrying inlaws, but we do not expect many people to take
advantage of that. We do not know what the
numbers involved will be; the “handful of couples”
to which Marlyn Glen referred does not consist of
the people who have been in difficulty; rather, they
are the intractable cases that might never be
resolved even with the changes that will be
brought about by the bill. I will come to evidence in
a moment, but there are many intractable cases
that have lasted for more than a dozen years and
which are only now being addressed through the
legislation changes in England and Wales. For
many other cases, the bill will make divorce more
balanced.
The convener asked a couple of questions. On
duress and free will, all that the process will do is
allow the sheriff to delay proceedings while the
issue is addressed. The issue might not be
resolved, but it has to be considered and because
it would only be considered, no other pressure
would be applied. Duress is also a religious
matter. I have several statements of testimony
here—I will not read them out—from several
rabbinical authorities to the effect that they are
confident that amendment 33 would not result in
duress being applied.
The minister answered a question about judicial
training; if it is of benefit to members, I point out
that UK law was changed by a similar amendment.
The Jewish community provided the various
authorities with information and I am assured that
that will happen here if necessary.
I think that I have addressed all the points. I end
by commenting on the point that Jim Wallace
made that this is an issue that came his way when
he was Minister for Justice. It was the subject of
one of the very first questions that I asked Mr
Wallace in a debate in 1999. People talk about a
lack of evidence, but a lot of evidence has been
collected in the Jewish community and there is a
lot of testimony. The chief rabbi was here recently
and he testified to all the people who met him that
there is an issue for Jewish people. Many of them
have been going to him and to other rabbis to
express their concerns. Articles have also
appeared in the Jewish press. Although it might be
described as anecdotal evidence, there is
testimony that there is a problem. There is also no
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doubt that the chief rabbi and others have agreed
that this long-standing difficulty can be resolved if
we pass amendment 33. I urge the committee to
do so.
The Convener: Thank you.
Stewart Stevenson: I will not take very long. I
thank the minister for confirming that amendment
33A will not create problems as far as the advisors
are concerned. The amendment was prompted by
input from the Jewish community. It does us great
credit that, as we learn, we change our minds and
our approach. That is a sign of maturity on all our
parts.
I make brief reference to the use of secondary
legislation. The Marriage Act 1977 already uses
secondary legislation to define the religions that
may create civil marriages through religious
processes. The inclusion of secondary legislation
through amendment 33A is analogous.
My final point is an obvious one. Yes, the
amendment reflects the situation of very few
people; however, one of the key tests of a
democracy is how it treats its minorities. This is an
opportunity to treat an important part of our
community—an important minority—with respect
and to respond to the needs that it has expressed
to Parliament.
Amendment 33A agreed to.
The Convener: The question is, that
amendment 33, as amended, be agreed to. Are
we agreed?
Marlyn Glen: No.
The Convener: There will be a division.
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Subordinate Legislation
Registration of Civil Partnerships
(Prescription of Forms, Publicisation and
Errors) (Scotland) Regulations 2005
(SSI 2005/458)
13:13
The Convener: Item 3 is subordinate legislation.
I welcome John McCafferty from the General
Register Office for Scotland. He is here to answer
members’ questions. Scottish statutory instrument
2005/458 is subject to the negative procedure. Do
not be confused by the fact that we have a witness
here—we simply thought that members might
have questions to ask about the regulations, so
this is an opportunity to clarify any points. John, do
you want to say anything before we begin our
questions?
John McCafferty (General Register Office for
Scotland): No.
Stewart Stevenson: I have a technical
question. Can you confirm that the technical
provisions and the forms will allow the registration
of up to 200 characters for forenames and up to
50 characters for surnames, which is in alignment
with the provisions that the registrars make for
registration of births?
John McCafferty: Basically, the computer
system that has been set up for civil partnerships
mirrors that which is set up for marriages;
therefore, the same number of characters will be
allowed for civil partnerships as are allowed for a
marriage.

FOR
Wallace, Mr Jim (Orkney) (LD)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)

The Convener: The result of the division is, For
6, Against 1, Abstentions 0.
Amendment 33, as amended, agreed to.
The Convener: I thank the minister and his
officials for attending the meeting this morning—
and this afternoon, which it now is.

13:15
Stewart Stevenson: That leads to my
secondary question: do the arrangements for
registration of a marriage mirror those for the
registration of names at birth?
John McCafferty: To be honest, I would need
to speak to our technical colleagues who set up
the system. However, I imagine that they took
account of the length of names and allowed
enough room for them to be entered.
Stewart Stevenson: I raise the point in an
entirely personal capacity, because I constantly
have difficulties in that regard. I am perfectly
content that the situation is likely to be okay. It
might be useful to have that confirmed later.
John McCafferty: I should add that if the
computer system did not allow the required
number of characters to be entered, the event
could be registered manually to allow the full name
to be added.
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Family Law (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 14
Cathy Jamieson
17

In section 14, page 5, line 30, leave out from <after> to end of line 7 on page 6 and insert—
<( ) in subsection (2), at the beginning there shall be inserted “Subject to subsection
(3A) below,”; and
( ) after subsection (3), there shall be inserted—
“(3A) In its application to property transferred by virtue of an order under section
8(1)(aa) of this Act this section shall have effect as if—
(a) in subsection (2) above, for “relevant date” there were substituted
“appropriate valuation date”;
(b) after that subsection there were inserted—
“(2A) Subject to subsection (2B), in this section the “appropriate valuation
date” means—
(a) where the parties to the marriage or, as the case may be, the
partners agree on a date, that date;
(b) where there is no such agreement, the date of the making of the
order under section 8(1)(aa).
(2B) If the court considers that, because of the exceptional circumstances
of the case, subsection (2A)(b) should not apply, the appropriate
valuation date shall be such other date (being a date as near as may be
to the date referred to in subsection (2A)(b)) as the court may
determine.”; and
(c) subsection (3) did not apply.”.>

SP Bill 36-ML3
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Session 2 (2005)

After section 14
Cathy Jamieson
18

After section 14, insert—
<Financial provision on divorce and dissolution of civil partnership: Pension
Protection Fund
(1)

The Family Law (Scotland) Act 1985 (c.37) shall be amended in accordance with
subsections (2) to (5).

(2)

In section 8 (orders for financial provision), after subsection (4) there shall be inserted—
“(4A) The court shall not make a pension sharing order, or an order under section
12A(2) or (3) of this Act, in relation to matrimonial property, or partnership
property, consisting of compensation such as is mentioned in section 10(5A).”.

(3)

In section 10 (sharing of value of property)—
(a) in each of subsections (4) and (4A), for “subsection (5)” there shall be substituted
“subsections (5) and (5A)”;
(b) in subsection (5), after “(4)(b)” there shall be inserted “or (4A)(b)”;
(c) after subsection (5) there shall be inserted—
“(5A) Where either person is entitled to compensation payable under Chapter 3 of
Part 2 of the Pensions Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter, the proportion of the compensation
which is referable to the period to which subsection (4)(b) or (4A)(b) above
refers shall be taken to form part of the matrimonial property or partnership
property.”;
(d) after subsection (8A) there shall be inserted—
“(8B) The Scottish Ministers may by regulations make provision for or in connection
with the verification, or apportionment, of compensation such as is mentioned
in subsection (5A).”; and
(e) in subsection (9), after “(8)” there shall be inserted “or (8B)”.

(4)

In section 12A (orders for payment of capital sum: pensions lump sum)—
(a) after subsection (7) there shall be inserted—
“(7A) Where—
(a) the court makes an order under subsection (3); and
(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the Pensions Act 2004 (c.35)
(“the 2004 Act”), or the Northern Ireland provision, in relation to the
scheme,
the order shall, on the giving of such notice, be recalled.
(7B) Subsection (7C) applies where—
(a) the court makes an order under subsection (2) imposing requirements on
the trustees or managers of an occupational pension scheme; and

2
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(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the 2004 Act, or the Northern
Ireland provision, in relation to the scheme.
(7C) The order shall have effect from the time when the notice is given—
(a) as if—
(i)

references to the trustees or managers of the scheme were
references to the Board; and

(ii) references to any lump sum to which the person with benefits
under a pension arrangement is or might become entitled under the
scheme were references to the amount of any compensation
payable under that Chapter of the 2004 Act, or the Northern
Ireland provision, to which that person is or might become entitled
in respect of the lump sum; and
(b) subject to such other modifications as may be prescribed by regulations
by the Scottish Ministers.”;
(b) in subsection (9), for “subsection” there shall be substituted “subsections (7C)(b)
and”; and
(c) after subsection (10) there shall be added—
“(11) In subsections (7A) to (7C) “the Northern Ireland provision”, in relation to a
provision of the 2004 Act, means any provision in force in Northern Ireland
corresponding to the provision of that Act.”.
(5)

In section 16 (agreements on financial provision), after subsection (2A) there shall be
inserted—
“(2B) Subsection (2C) applies where—
(a) the parties to a marriage or the partners in a civil partnership have
entered into an agreement as to financial provision to be made on divorce
or on dissolution of the civil partnership; and
(b) the agreement includes provision in respect of a person’s rights or
interests or benefits under an occupational pension scheme.
(2C) The Board of the Pension Protection Fund’s subsequently assuming
responsibility for the occupational pension scheme in accordance with Chapter
3 of Part 2 of the Pension Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter shall not affect—
(a) the power of the court under subsection (1)(b) to make an order setting
aside or varying the agreement or any term of it;
(b) on an appeal, the powers of the appeal court in relation to the order.”.>
After section 15

Cathy Jamieson
19

After section 15, insert—
<Aliment
Variations of agreements on aliment: powers of court
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(1)

Section 7 of the Family Law (Scotland) Act 1985 (c.37) (agreements on aliment) shall
be amended as follows.

(2)

After subsection (2) there shall be inserted—
“(2ZA) On an application under subsection (2) above, the court may—
(a) pending determination of the application, make such interim order as it
thinks fit;
(b) make an order backdating a variation of the amount payable under the
agreement to—
(i)

the date of the application or such later date as the court thinks fit;
or

(ii) on special cause shown, a date prior to the date of the application.
(2ZB) Where the court makes an order under subsection (2ZA)(b) above, it may order
any sums paid under the agreement to be repaid on such terms (including terms
relating to repayment by instalments) as the court thinks fit.
(2ZC) Nothing in subsection (2ZA) shall empower the court to substitute a lump sum
for a periodical payment.”.
(3)

In subsection (4), for “subsection (2) above” there shall be substituted “this section”.>

Cathy Jamieson
20

After section 15, insert—
<Abolition of status of illegitimacy
Abolition of status of illegitimacy
(1)

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9) shall be amended in
accordance with subsections (2) to (4).

(2)

In section 1 (legal equality of children)—
(a) for subsection (1) there shall be substituted—
“(1)

No person whose status is governed by Scots law shall be illegitimate; and
accordingly the fact that a person’s parents are not or have not been married to
each other shall be left out of account in—
(a) determining the person’s legal status; or
(b) establishing the legal relationship between the person and any other
person.”;

(b) for subsection (4) there shall be substituted—
“(4)

Any reference (however expressed) in any enactment passed or made, or in any
deed executed, before the commencement of section (Abolition of status of
illegitimacy) of the Family Law (Scotland) Act 2005 (asp 00) to—
(a) a legitimate or lawful person shall be construed as a reference to a person
whose parents were married to each other at the time of that person’s
conception or subsequently;
(b) an illegitimate person shall be construed as a reference to a person whose
parents have not been married to each other at any time since that
person’s conception.”; and

4
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(c) after that subsection there shall be added—
“(5)
(6)

In subsection (4), “enactment” includes an Act of the Scottish Parliament.
It shall no longer be competent to bring an action for declarator of legitimacy,
legitimation or illegitimacy.”.

(3)

The title of section 1 shall become “Abolition of status of illegitimacy”.

(4)

After paragraph (c) of subsection (1) of section 9 (savings and supplementary
provisions) there shall be inserted—
“(ca) affect the functions of the Lord Lyon King of Arms so far as relating to
the granting of arms;”.>

Stewart Stevenson
42

After section 15, insert—
<Family relationship support services
Duty on local authorities to provide family relationship support services
Each local authority shall provide a family relationship support service, which shall
include—

5

(a) relationship counselling services;
(b) family mediation services for couples, who were or are living as a family with
children, whose relationship has ended; and
(c) the provision of contact centres, the purpose of which is to facilitate contact
between a child and an individual who has parental responsibilities and rights in
relation to the child but with whom the child does not live.>

10

Stewart Stevenson
42A As an amendment to amendment 42, line 7, leave out <, who were or are living as a family>
Section 16
Cathy Jamieson
21

Leave out section 16 and insert—
<Domicile of persons under 16
Domicile of persons under 16
(1)

Subsection (2) applies where—
(a) the parents of a child are domiciled in the same country as each other; and
(b) the child has a home with a parent or a home (or homes) with both of them.
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(2)

The child shall be domiciled in the same country as the child’s parents.

(3)

Where subsection (2) does not apply, the child shall be domiciled in the country with
which the child has for the time being the closest connection.

(4)

In this section, “child” means a person under 16 years of age.>

5

Section 17
Cathy Jamieson
43

In section 17, page 8, leave out lines 3 to 9
After section 17
Cathy Jamieson

72

After section 17, insert—
<Protection of children from abuse
Orders under section 11 of the Children (Scotland) Act 1995: protection from
abuse

5

After subsection (7) of section 11 of the Children (Scotland) Act 1995 (c.36) (court
orders relating to parental responsibilities etc.) there shall be inserted—
“(7A) In carrying out the duties imposed by subsection (7)(a) above, the court shall
have regard in particular to the matters mentioned in subsection (7B) below.
(7B) Those matters are—

10

(a) the need to protect the child from—
(i)

any abuse; or

(ii) the risk of any abuse,
which affects, or might affect, the child;
(b) the effect such abuse, or the risk of such abuse, might have on the child;
15

(c) the ability of a person—
(i)

who has carried out abuse which affects or might affect the child;
or

(ii) who might carry out such abuse,
to care for, or otherwise meet the needs of, the child; and
20

(d) the effect any abuse, or the risk of any abuse, might have on the carrying
out of responsibilities in connection with the welfare of the child by a
person who has (or, by virtue of an order under subsection (1), would
have) those responsibilities.
(7C) In subsection (7B) above—

25

“abuse” includes —
(a)

violence, harassment, threatening conduct and any other conduct
giving rise, or likely to give rise, to physical or mental injury, fear,
alarm or distress;

(b) abuse of a person other than the child; and
30

(c)

domestic abuse;

“conduct” includes—
(a)

speech; and

6
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(b) presence in a specified place or area.
(7D) Where—
(a) the court is considering making an order under subsection (1) above; and

35

(b) in pursuance of the order two or more relevant persons would have to cooperate with one another as respects matters affecting the child,
the court shall consider whether it would be appropriate to make the order.
(7E) In subsection (7D) above, “relevant person”, in relation to a child, means—
(a) a person having parental responsibilities or parental rights in respect of
the child; or

40

(b) where a parent of the child does not have parental responsibilities or
parental rights in respect of the child, a parent of the child.”>
Marlyn Glen
72A As an amendment to amendment 72, line 26, after first <conduct> insert <(including speech, or
presence in a specified place or area),>
Marlyn Glen
72B

As an amendment to amendment 72, leave out line 30
Marlyn Glen

72C As an amendment to amendment 72, leave out lines 31 to 33
Marlyn Glen
72D As an amendment to amendment 72, line 36, leave out <relevant persons> and insert <persons
referred to in subsection (7E) below>
Marlyn Glen
72E

As an amendment to amendment 72, leave out line 39 and insert—
<(7E) The person referred to in subsection 7(D) above, in relation to a child, is—>
Stewart Stevenson

73

After section 17, insert—
<Advice to Parents
Power to provide advice to parents, etc
(1)

Ministers may by order require that written or other forms of information or advice of a
general nature be offered to a parent when registering the birth of a child

(2)

The information or advice may include, but need not be limited to—
(a) information about the likely effects on a child of the status of the relationship (if
any) between its parents, including the likely different effect derived from a parent
being—
(i)
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married;
7

(ii) a civil partner;
(iii) cohabiting; or
(iv) single;
(b) information about the possible financial implications for a child of—
(i)

a parent dying intestate;

(ii) the ending of a relationship between parents;
(c) information as to where advice may be obtained about—
(i)

marrying;

(ii) entering into a civil partnership;
(iii) creating legal agreements between cohabitants which safeguard the welfare
of children;
(iv) making a will.
(3)

In this section, “parent” means, in respect of the child whose birth is being registered—
(a) any natural parent;
(b) any individual having parental responsibilities and parental rights; or
(c) any person exercising the responsibility found in section 5(1) of the Children
(Scotland) Act 1995 (c.36).>

Stewart Stevenson
74

After section 17, insert—
<Parenting agreements
Parental agreement on the arrangements for their children
(1)

A parenting agreement shall be legally binding, where—
(a) it is agreed to and signed by the parents of the child to whom the agreement
relates; and
(b) such agreement is registered in the Books of Council and Session.

(2)

In this section—
“parenting agreement” means a written agreement between separated or
separating parents, prepared in accordance with guidance issued by the Scottish
Ministers, that describes an agreed course of action concerning the upbringing of a
child;
“parent” means a person exercising parental responsibilities and parental rights in
respect of the child at the time of the agreement being signed.>

Stewart Stevenson
75

After section 17, insert—
<Parenting agreements
Parental agreement on the arrangements for their children
(1)

A parenting agreement shall be legally binding, where—

8
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(a) it is agreed to and signed by the parents of the child to whom the agreement
relates; and
(b) such agreement is registered in the Books of Council and Session.
(2)

In this section—
“parenting agreement” means a written agreement between parents, prepared in
accordance with guidance issued by the Scottish Ministers, that describes an
agreed course of action concerning the upbringing of a child;
“parent” means a person exercising parental responsibilities and parental rights in
respect of the child at the time of the agreement being signed.>

Pauline McNeill
76

After section 17, insert—
<Parenting agreements
Parental agreement on the arrangements for their children
After subsection (7) of section 11 of the Children (Scotland) Act 1995 (c.36) (court
orders relating to parental responsibilities etc.) there shall be inserted—
“(7F) In carrying out the duties imposed by subsection (7)(a) above, the court shall
have regard to any parenting agreement that exists between the parties.
(7G) In this section—
“parenting agreement” means a written agreement between separated or
separating parents, prepared in accordance with guidance issued by the
Scottish Ministers, that describes an agreed course of action concerning
the upbringing of a child;
“parent” means a person exercising parental responsibilities and parental
rights in respect of the child at the time of the agreement being signed.”>
Mike Pringle
Supported by: Mr Jim Wallace

77

After section 17, insert—
<Step-parents: rights in relation to children
Parental responsibilities and parental rights of step-parents
After section 4 of the Children (Scotland) Act 1995 (c.36) there shall be inserted—
“4A
(1)

Acquisition of parental responsibilities and parental rights by step-parent
This section applies to an individual (“the step-parent”) who—
(a) is married to a parent (“the spouse”) who has not been deprived of some
or all of the parental responsibilities or parental rights in relation to a
child;
(b) has been living in a family relationship with the spouse and child for a
continuous period of not less than two years immediately prior to the
appropriate date; and
(c) is not the parent of that child.
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(2)

The step-parent may, by agreement with the individual or individuals specified
in subsection (3), provide that, as from the appropriate date, the step-parent
shall have the same parental responsibilities and parental rights in relation to
the child as are held by the spouse on that date.

(3)

Those individuals are—
(a) where only the step-parent’s spouse has parental responsibilities and
parental rights in relation to the child, the spouse;
(b) where both the step-parent’s spouse and the child’s other parent have
parental responsibilities and parental rights in relation to the child, both
parents; but the requirement to obtain the agreement of the other parent
does not apply if neither the step-parent nor the spouse are able, after
taking all reasonable steps, to make contact with the other parent.

(4)

No agreement under subsection (2) above shall have effect unless—
(a) in a form prescribed by the Scottish Ministers; and
(b) registered in the Books of Council and Session while the step-parent’s
spouse still had parental responsibilities and parental rights when the
agreement was made.

(5)

The date on which such registration as is mentioned in subsection (4)(b) above
takes place shall be the “appropriate date” for the purposes of subsections (1)
and (2) above.

(6)

An agreement which has effect by virtue of subsection (1) above shall, subject
only to section 11(11) of this Act, be irrevocable.”>

Marlyn Glen
78

After section 17, insert—
<Parental responsibilities and parental rights: treatment of children
Exercise of parental responsibilities and parental rights: treatment of children
After section 5 of the Children (Scotland) Act 1995 (c.36) there shall be inserted—
“Parental responsibilities and parental rights: treatment of children
5A

Exercise of parental responsibilities and parental rights: treatment of
children
In—
(a) exercising parental responsibilities and parental rights, a parent; or
(b) exercising the responsibility under section 5(1) above, a person;
shall treat the child with respect for the child’s person and individuality and
may not subject the child to physical punishment or other injurious or
humiliating treatment.”>

10
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Section 18
Cathy Jamieson
45

In section 18, page 8, line 17, leave out from <a> to end of line 22 and insert <either member of a
couple consisting of—
(a) a man and a woman who are (or were) living together as if they were husband and
wife; or
(b) two persons of the same sex who are (or were) living together as if they were civil
partners.>
Cathy Jamieson

46

In section 18, page 8, line 25, leave out <cohabitation> and insert <relationship; and>
Cathy Jamieson

47

In section 18, page 8, leave out lines 26 to 28 and insert—
<( ) the nature and extent of any financial arrangements subsisting, or which subsisted,
during the relationship.>
Brian Adam
Supported by: Fergus Ewing

34

Leave out section 18
Section 19
Brian Adam
Supported by: Fergus Ewing

35

Leave out section 19
Section 20
Brian Adam
Supported by: Fergus Ewing

36

Leave out section 20
Section 21
Cathy Jamieson

48

In section 21, page 9, line 18, after third <the> insert <appropriate>
Cathy Jamieson

49


104

In section 21, page 9, line 24, leave out <the cohabitants> and insert <whom the cohabitants are
the parents>

11

Cathy Jamieson
50

In section 21, page 9, line 32, leave out <child of the cohabitants> and insert <relevant child>
Cathy Jamieson

51

In section 21, page 9, line 32, at end insert—
<(3A) In considering whether to make an order under subsection (2)(a), the appropriate court
shall have regard to the matters mentioned in subsections (3B) and (3C).
(3B) The first matter is the extent to which any economic advantage derived by the defender
from contributions made by the applicant is offset by any economic disadvantage
suffered by the defender in the interests of—
(a) the applicant; or
(b) any relevant child.
(3C) The second matter is the extent to which any economic disadvantage suffered by the
applicant in the interests of—
(a) the defender; or
(b) any relevant child,
is offset by any economic advantage the applicant has derived from contributions made
by the defender.>
Cathy Jamieson

52

In section 21, page 9, line 33, after <the> insert <appropriate>
Cathy Jamieson

53

In section 21, page 9, line 39, at end insert—
<“appropriate court” means—
(a)

where the cohabitants are a man and a woman, the court which would have
jurisdiction to hear an action of divorce in relation to them if they were
married to each other;

(b) where the cohabitants are of the same sex, the court which would have
jurisdiction to hear an action for the dissolution of the civil partnership if
they were civil partners of each other;>
Cathy Jamieson
54

In section 21, page 10, leave out lines 1 and 2 and insert—
<“child” means a person under 16 years of age;>
Cathy Jamieson

55

In section 21, page 10, line 4, leave out <child of the cohabitants> and insert <relevant child>
Cathy Jamieson

56

In section 21, page 10, line 10, at end insert—

12
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<( ) For the purposes of this section, a child is “relevant” if the child is—
(a) a child of whom the cohabitants are the parents;
(b) a child who is or was accepted by the cohabitants as a child of the family.>
Brian Adam
Supported by: Fergus Ewing
37

Leave out section 21
Section 22
Cathy Jamieson

57

In section 22, page 10, line 30, at end insert <; and
( ) any other matter the court considers appropriate.>
Cathy Jamieson

58

In section 22, page 10, line 30, at end insert—
<(3A) The court may, in making an order or an interim order under subsection (2), make
provision which has the effect of defeating (wholly or partly) any right to payment of
legitim out of the deceased’s net intestate estate.>
Cathy Jamieson

59

In section 22, page 10, line 31, at beginning insert <Subject to subsection (4A),>
Cathy Jamieson

60

In section 22, page 10, line 33, leave out <in respect of legal rights and prior rights>
Cathy Jamieson

61

In section 22, page 10, line 34, after <spouse> insert <or civil partner>
Cathy Jamieson

62

In section 22, page 10, line 34, at end insert—
<(4A) Subsection (4) does not apply where the court makes an order or interim order under
subsection (2) which has the effect described in subsection (3A).>
Cathy Jamieson

63

In section 22, page 11, line 3, leave out <Subject to subsection (7)>
Cathy Jamieson

64
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In section 22, page 11, line 5, leave out subsection (7)

13

Cathy Jamieson
65

In section 22, page 11, line 24, after <spouse> insert <or surviving civil partner>
Cathy Jamieson

66

In section 22, page 11, line 25, leave out <any> and insert <the>
Cathy Jamieson

67

In section 22, page 11, line 25, leave out <a> and insert <any>
Cathy Jamieson

68

In section 22, page 11, line 25, after <spouse> insert <or surviving civil partner>
Brian Adam
Supported by: Fergus Ewing

38

Leave out section 22
Section 23
Cathy Jamieson

69

In section 23, page 11, line 32, leave out <(“A”)>
Cathy Jamieson

70

In section 23, page 11, line 34, leave out from <in> to end of line 36 and insert <as the civil
partner of the injured person;”>
Brian Adam
Supported by: Fergus Ewing

39

Leave out section 23
Section 24
Brian Adam
Supported by: Fergus Ewing

40

Leave out section 24
Schedule 1
Cathy Jamieson

13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

14
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(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>
After section 30
Cathy Jamieson

22

After section 30, insert—
<Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.>
Schedule 2
Cathy Jamieson

23

In schedule 2, page 23, line 13, at end insert—
<The Family Law (Scotland) Act 1985 (c.37)
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(1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

15

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.>

Cathy Jamieson
24

In schedule 2, page 23, line 15, leave out from beginning to <1986> and insert—
<( )

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows.

( )

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

( )

In section 9>

Cathy Jamieson
25

In schedule 2, page 23, line 20, leave out from <, with> to <below,”,> on line 21
Schedule 3
Cathy Jamieson

26

In schedule 3, page 24, line 6, at end insert—
<The Married Women’s Policies of
Assurance (Scotland) Act 1880 (c.26)

In section 2, in the definition of “children”, the words
“illegitimate or”.>

Cathy Jamieson
27

In schedule 3, page 24, line 8, at end insert—
<The Industrial and Provident Societies
Act 1965 (c.12).

In section 25, in subsection (1), the words “subject to
subsection (2) of this section,” and subsection (2).

The Legitimation (Scotland) Act
1968 (c.22).>

The whole Act.

Cathy Jamieson
41

In schedule 3, page 24, line 10, at end insert—
<The Friendly Societies Act 1974 (c.46)

In section 68, subsection (2) and, in subsection (3), the
words from “and” to the end.>

Cathy Jamieson
29

In schedule 3, page 24, line 14, at end insert—
<In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.>
Cathy Jamieson

30

In schedule 3, page 24, line 19, column 2, at beginning insert—
16
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<In section 1, in subsection (2), the words “Subject to
subsection (4) below,” and subsection (3).>
Cathy Jamieson
31

In schedule 3, page 24, line 20, at end insert—
<The Civil Evidence Act 1988 (c.32)

In section 8, in subsection (2), the words “legitimacy,
legitimation, illegitimacy,”.>
Long Title

Cathy Jamieson
71
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In the long title, page 1, line 6, after <wife> insert <or civil partners>

17

Family Law (Scotland) Bill
Procedural Supplement to the 3rd Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Financial provision: valuation of matrimonial property
17
Financial provision on divorce and dissolution of civil partnership: pensions
18, 23
Variations of agreements on aliment: powers of court
19
Abolition of status of illegitimacy
20, 22, 24, 25, 26, 27, 41, 29, 30, 31
Family relationship support services
42, 42A
Domicile of persons under 16
21
Parental responsibilities and rights of unmarried fathers
43
Parental responsibilities and rights: protection of children from abuse
72, 72A, 72C, 72D, 72E
Advice to parents
73
Parenting agreements
74, 75, 76

SP Bill 36-PS3
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Session 2 (2005)
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Step-parents: rights in relation to children
77
Parental responsibilities and parental rights: treatment of children
78
Meaning of “cohabitant”/”relative”
45, 46, 47, 69, 70, 71
Cohabitation: legal consequences
34, 35, 36, 37, 38, 39, 40
Financial provision where cohabitation ends: matters court may take into consideration
48, 49, 50, 51, 52, 53, 54, 55, 56
Provision for cohabitant dying intestate
57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68

Amendments already debated
Amendments 13 and 8, reproduced in the 3rd Marshalled List of Amendments for Stage 2, have
already been debated.
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
36th Meeting, 2005 (Session 2)
Wednesday 9 November 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Jim Wallace (Committee substitute)

Bruce McFee
Margaret Mitchell
Stewart Stevenson

Apologies were received from Mike Pringle.
Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 17, 18, 19, 20, 21, 43
and 72.
The following amendments were disagreed to (by division)—
42A (For 3, Against 4, Abstentions 0)
42 (For 3, Against 4, Abstentions 0)
73 (For 1, Against 6, Abstentions 0)
Amendments 72A, 74 and 77 were moved and, with the agreement of the Committee,
withdrawn.
The following amendments were not moved: 72C, 72D, 72E, 75 and 76.
Sections 14 and 17 were agreed to as amended.
Section 15 was agreed to without amendment.
The Committee ended consideration of the Bill for the day, section 17 having been
disposed of.
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9 NOVEMBER 2005

Scottish Parliament
Justice 1 Committee
Wednesday 9 November 2005
[THE CONVENER opened the meeting at 09:51]

Family Law (Scotland) Bill:
Stage 2
The Convener (Pauline McNeill): Good
th
morning and welcome to the 36 meeting of the
Justice 1 Committee in 2005. It would be helpful if
committee members could do the usual and switch
off mobile phones.
I have received apologies once again from Mike
Pringle, who is giving evidence on his member’s
bill at another committee. I ask Jim Wallace to
confirm that he is here as a substitute for Mike
Pringle.
Mr Jim Wallace (Orkney) (LD): Yes, I am.
The Convener: We have to do that every week.
Mr Wallace: I would not wish my vote not to be
counted.
The Convener: I welcome the Deputy Minister
for Justice, Hugh Henry, and the officials who are
assisting him today—Carol Duncan, Anne Cairns
and David McLeish—to day 3 of stage 2
consideration of the Family Law (Scotland) Bill.
Before we start the debate, I inform the
committee that amendment 72B was not lodged,
so its appearance on the marshalled list is
erroneous. As a result, that amendment will not be
moved today.
Section 14—Financial provision: valuation of
matrimonial property
The Convener: Amendment 17, in the name of
the minister, is in a group on its own.
The Deputy Minister for Justice (Hugh
Henry): Section 14 of the bill amends section 10
of the Family Law (Scotland) Act 1985 by allowing
the courts, on the application of either party, to
consider and take account of any changes in the
value of matrimonial property subsequent to the
valuation at the relevant date, which is usually the
date at which the couple separates.
Since the bill’s introduction, it has been
suggested that section 14 is cast too widely and
therefore fails to protect the relevant date. The
Justice 1 Committee was advised of that during its
stage 1 consideration of the bill, and the Executive
set up a group of key stakeholders to help to
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examine the section. The group concluded that the
section needed to be revised. Accordingly, the
Executive has introduced amendment 17, which
replaces the provisions in section 14 with
provisions that meet the concerns of key partners.
I move amendment 17.
The Convener: I probably know the answer to
this question, but I would like to get it on record.
Amendment 17—which seeks to deal with the
case of Wallis v Wallis, on which you have been
working—is about the court’s flexibility to use a
date other than the relevant date, particularly if the
value of the property has increased substantially. I
presume that it would also apply if the value had
decreased substantially.
Hugh Henry: Yes, it would apply either way.
Amendment 17 agreed to.
Section 14, as amended, agreed to.
After section 14
The Convener: Amendment 18, in the name of
the minister, is grouped with amendment 23.
Hugh Henry: Amendment 18 is a technical
amendment, which is required to update Scottish
matrimonial legislation to take account of the
Pensions Act 2004.
In short, the 2004 act introduced the pension
protection fund. The aim of the PPF is to introduce
greater protection for members of private
occupational pension schemes in the event that
their employers become insolvent. The PPF will
come into play in such situations to ensure that
compensation is paid to those who would lose
their occupational pensions.
Although pensions policy is a reserved area,
there is an interface with devolved policy in the
context of pensions as matrimonial assets on
divorce. Amendment 18 seeks to update the
Family Law (Scotland) Act 1985 and, in doing so,
ensure that the protection that the PPF provides
will apply in Scotland as it does in the rest of the
United Kingdom.
I move amendment 18.
Stewart Stevenson (Banff and Buchan)
(SNP): I have a technical question. I am broadly
supportive of amendment 18, but to what extent
does it provide protection for or cover pensions
that are paid from pension funds outside the UK?
For example, many people who are employed in
the North sea are employed not by UK-resident
employers but by employers who are resident
elsewhere. There are similar issues in relation to
the change of domicile for Caledonian MacBrayne,
under which workers might be employed by a
company that is based in Cyprus. It would be

2237

9 NOVEMBER 2005

useful to know what implications, if any,
amendment 18 has for those and any similar
examples.
Hugh Henry: That is probably a matter for the
Pensions Act 2004 rather than the bill, as I
suspect that the matter is reserved. However, not
being an expert in that area, I cannot give a
definitive
answer.
Eligible
schemes
are
occupational pension schemes under the
Pensions Act 2004, so I suspect that UK
legislation would address the problem to which
Stewart Stevenson refers.
Amendment 18 agreed to.
Section 15 agreed to.
After section 15
The Convener: Amendment 19, in the name of
the minister, is in a group on its own.
Hugh Henry: The Law Society of Scotland
brought to the Executive’s attention the unfairness
that can arise as a consequence of the failure of
the Family Law (Scotland) Act 1985 to allow for
the backdating of variations and interim variations
of minutes of agreement that cover alimentary
matters. The Executive has embraced in their
entirety the Law Society’s proposals in that regard.
Amendment 19 introduces a change to section 7
of the 1985 act to address the problem. It will
address the problems of injustice that can happen
at present and that prejudice a parent’s ability to
make adequate financial provision for their
children.
I move amendment 19.
The Convener: Amendment 19 was suggested
by the Law Society; does that mean that the 1985
act has been defective all that time?
Hugh Henry: I would hesitate to say that it has
been defective all that time. We have identified
potential for improvement.
The Convener: Obviously, that is what I meant.
Mr Wallace: I hope that that does not apply to
those of us who passed the 1985 act.
The Convener: Indeed not. You are here to
keep an eye on us, Jim.
Amendment 19 agreed to.
The Convener: Amendment 20, in the name of
the minister, is grouped with amendments 22, 24
to 27, 41 and 29 to 31.
10:00
Hugh Henry: Amendment 20 deals with the
concept of illegitimacy, which many commentators
and other people throughout Scotland, including
the Law Society, desire to see removed from
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Scottish law. That desire to remove a very oldfashioned and, to some extent, insensitive term
has been echoed by the Justice 1 Committee. The
Executive has therefore taken steps to achieve its
removal.
As the committee will be aware, illegitimacy
impacts on issues in two areas that are reserved
matters: the succession to hereditary titles and the
granting of arms. As such, it is not within this
Parliament’s competence to abolish the concept of
illegitimacy in its entirety. However, amendment
20 will amend existing legislation in order to
abolish the concept of illegitimacy from Scots law
with a saving provision stating that that will not
affect reserved matters. In other words, the only
people who will be legally classified as illegitimate
after the bill is passed will be certain people in
relation to hereditary titles and to the granting of
arms. Other than that, no one else will suffer the
stigma of illegitimacy.
Amendment 22 will enter a new section dealing
with private international law, which provides that
questions of the effect of illegitimacy on a person’s
status will be determined by the law of the country
in which that person is domiciled. Thus, any
person domiciled in Scotland will no longer be
branded as illegitimate.
Amendments 24 to 27, 29 to 31 and 41 are
consequential amendments and repeals, which
flow from the policy objective.
I move amendment 20.
Stewart Stevenson: Again, my question is just
about a technical point. Proposed new section 1(6)
of the Law Reform (Parent and Child) (Scotland)
Act 1986 states:
“It shall no longer be competent to bring an action for
declarator of legitimacy, legitimation or illegitimacy.”

First, I am not clear whether that will leave or
remove the option to change the status of people
who are currently deemed illegitimate. Secondly, I
am not clear whether that proposed subsection will
interact with heraldry. Of course, there are coats of
arms that have the appropriate marks showing
that illegitimacy is part of the crest. I just wonder
whether, in the absence of the ability to see the
declarators, there will be an effect on the ability to
claim arms, which may have within them an
indication of illegitimacy in the family tree several
generations back.
Hugh Henry: What we want or intend to do in
relation to coats of arms is a separate issue which,
as I said, remains a reserved matter. The fact is
that the status of illegitimacy will be abolished, so
no one in Scotland will be classified as illegitimate,
irrespective of when they were born. Certainly,
that is my understanding of the provision.


115

2239

9 NOVEMBER 2005

Without going into all the intricate details of
coats of arms and heraldry, I cannot cast any
more light on the situation. However, I reiterate
that only a few people in Scotland, because of the
reserved aspect, will be classified as illegitimate
and the main reason for anyone being in that
category will be because a hereditary title is
involved.
Stewart Stevenson: If we leave aside the issue
of heraldry, which is interesting but not very
important, given that what amendment 20
proposes appears to abolish illegitimacy
retrospectively for all living people, will that give
people any rights in relation to undoing wrongs
that they might feel were committed against them
because they were illegitimate? If the provision is
retrospective, will it open up any issues in that
respect?
Hugh Henry: Without knowing specifically what
the wrongs would be to which you refer, I am not
sure, other than to say that, from the passing of
the bill, the status of illegitimacy will no longer
exist. If there are issues to be resolved in terms of
people feeling that wrongs need to be righted,
those people will need to seek advice on what the
legislation means for them. It would not be
competent for me to give such advice.
Stewart Stevenson: But is it not the whole
intention that the provision be retrospective?
Hugh Henry: It means that, as from now, no
one in Scotland will be classified as illegitimate.
Stewart Stevenson: So, if the bill is passed, it
will not change the fact that somebody who was
illegitimate on 1 January this year was illegitimate
on 1 January this year.

Hugh Henry: To be honest, we are starting to
get into very detailed legal points that are not
necessarily tied up with the bill. Better minds than
mine could concentrate long and hard—and no
doubt expensively—on the issues. I would hesitate
before I offered any such definitive legal advice. I
am not sure whether Jim Wallace wishes to do so,
however.
Margaret Mitchell: With respect, if we are being
asked to agree to the amendments in the group,
we should at the very least be made aware of the
consequences.
Hugh Henry: Perhaps I can address that point,
which is on a slightly different issue from the
question that you put previously. You are talking
not about consequences per se, but about
something that happened a number of years ago.
We are talking about abolishing a status
henceforth—no one from now will be classified as
illegitimate. That is a different matter from me
giving definitive legal advice on very complicated
and technical areas of the law. I can speak only to
the amendments in the group.
The provision would not affect the claim that
someone might make to a parent’s estate. As I
said earlier, someone will not need to raise an
action of declarator if the status no longer exists. I
would counsel caution; we do not want to get into
legal semantics and detail that are not entirely
connected to the passing of the bill.
Margaret Mitchell: My understanding is that the
provision was made some time ago—I do not
know under which act—for illegitimate children to
have the same right of claim as any other child on
an estate. I raised the question to seek clarification
that there would be no difference.
Hugh Henry: That is correct. Illegitimate
children can claim on a parent’s estate at the
moment. The abolition of the status of illegitimacy
would not affect that right. We are quite clear on
the point.

Stewart Stevenson: I am trying to support you.
I am not trying to derail the provision.

The Convener: That is the key point. Thank
you, minister. It was helpful to clarify the issue.

Stewart Stevenson: I am just making sure that
we understand the implications.
Margaret Mitchell (Central Scotland) (Con): I
think that the point is that if someone is
illegitimate, they can already make a claim on an
estate. Being illegitimate does not prohibit
someone from making such a claim. I am looking
for some clarification on the point. If someone
retrospectively will not be illegitimate, will they
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have any more of a potential claim on, for
example, an estate following the death of a
relative?

Hugh Henry: Illegitimacy will no longer be a
concept in Scots law. We are not arguing whether
someone was previously illegitimate; we are
saying that they are not illegitimate. If the status
no longer exists, an action of declarator is not
required. What would be the point of someone
seeking to go to court to establish that a status
that no longer exists no longer applies to them? I
do not understand the question.

Hugh Henry: Thank you.
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Mr Wallace: The amendments in the group are
worth while. They make a fundamental change to
our law, taking it in a direction that removes stigma
from a child. Of course, the child took no part in
the stigma becoming attached to them. I have two
or three technical points to raise on the
amendments in the group.
Section 1(4)(a) of the Law Reform (Parent and
Child) (Scotland) Act 1986, as amended by
amendment 20, will say:
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“a legitimate or lawful person shall be construed as a
reference to a person whose parents were married to each
other at the time of that person’s conception or
subsequently”.

It has been drawn to the committee’s attention
that, under some other legislation, for example the
Legitimation (Scotland) Act 1968, “legitimate” can
include children of putative and voidable
marriages. Subsequent legislation covers children
adopted by a single person and children born with
no legal father as a result of sperm donation,
under the Human Fertilisation and Embryology Act
1990. First, is the minister satisfied that the
proposed definition of a legitimate person is wide
enough to include other categories of children who
are legitimate under existing legislation but whose
parents are not necessarily married?
Secondly,
the
minister
indicated
that
amendment 22 relates to private international law
and the choice of law for determining a person’s
status. My concern is that a person might, as it
were, go in and out of legitimacy. A person born in
Scotland to Scottish parents whose parents are
not married would, when the bill is passed, not be
illegitimate. Let us say for the sake of argument
that the parents separate and one party goes
abroad to a country where the concept of
illegitimacy is still alive and kicking. We are being
invited to agree to section 16, which says:
“if—
(i) one of the person’s parents is dead;
(ii) before the death, the person had a home with that
parent; and
(iii) the person has not since the death had a home with
the other parent,
the relevant country is the country in which the parent
with whom the person had a home was domiciled”.

Let us say that one parent goes abroad and the
child stays in Scotland with the other parent, who
then dies. The child, having been legitimate up to
that point, then goes to stay with the parent who
had gone abroad to the country where illegitimacy
is still recognised. Is it right that that child might
suddenly find himself or herself illegitimate—or
have I got it wrong?
Hugh Henry: The answer to the first question is
yes. Your second question—if I followed it
correctly—was about someone who ends up in
another country where the concept of illegitimacy
still exists. You ask whether that would confer an
illegitimate status on that person.
Mr Wallace: Yes.
Hugh Henry: If the person was domiciled in that
country, the law of that country would apply. If the
person was not domiciled in that country but just
happened to be there, Scots law would still apply.
Mr Wallace: I believe that the important thing is
indeed where the person is domiciled. I
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understand that section 16 addresses that—that is
certainly how I read it. Someone might be
legitimate and then go to stay with a parent who
had moved to a foreign country where illegitimacy
is still a working concept; if they become domiciled
there, they can suddenly find themselves
illegitimate, although they were legitimate before. I
was just wondering whether the Executive was
content with that situation.
The Convener: Is that something that we could
do anything about anyway?
Hugh Henry: Exactly.
The Convener: If someone adopts the domicile
of another country, we cannot legislate for what
happens to them there.
Hugh Henry: That is the issue. We have no
control over another country’s jurisdiction and
legislation.
Stewart Stevenson: At the risk of being boring,
I take the committee back to the issue of a
declarator for legitimacy as a potential
mechanism. I am not suggesting that we explore
that on the hoof here and now, but we might still
consider that possibility for stage 3. I suspect that,
under private international law, a declarator from a
Scottish court would be definitive when it came to
the question whether someone was legitimate. I
leave that thought with you, minister; I am not
seeking a huge degree of comment at this stage.
Hugh Henry: We will certainly investigate
whether any further amendments are necessary in
that regard for stage 3. I hesitate to comment
further, but I would draw your attention to the
section that amendment 22 seeks to introduce. It
states:
“Any question arising as to the effect on a person’s status
… shall be determined by the law of the country in which
the person is domiciled at the time at which the question
arises.”

That is fairly clear. However, we will certainly
examine whether there might be any unintended
consequences that we have competence to deal
with. It would be foolish to suggest that we could
try to deal with consequences over which we have
no control.
10:15
The Convener: The reason for introducing
proposed section 1(6) of the 1986 act, which will
make it
“no longer … competent to bring an action for declarator”,

is that we are trying to get rid of any law that
suggests that such things as legitimacy and
illegitimacy exist. That is the provision’s purpose.
Hugh Henry: Yes.
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The problem is that even if the
Wallace talked about could be
clear that it could be—keeping
would negate what we are

Hugh Henry: As far as the declarator is
concerned, we are saying that there will no longer
be anything to declare.
The Convener: I will not keep the subject going
for much longer. I call Margaret Mitchell to speak
briefly.
Margaret Mitchell: Does the minister think that
the affirmative statutory instrument on civil
partnerships that we will consider later raises the
same issues about the recognition of one
country’s law in other countries? The same issues
apply to civil partnerships as Jim Wallace outlined
in relation to illegitimacy.
Hugh Henry: I see what you are driving at, but I
am not sure whether the issues are entirely the
same. The statutory instrument deals with a
specific issue, but we will certainly consider
whether wider issues need to be addressed.
The Convener: I see no harm in clarifying the
points that the committee has asked about. That
would be helpful and we would welcome that. The
committee unanimously welcomes what the
Executive is seeking to do in general—it is not
before time. We strongly support that.
Does the minister need to say anything in
winding up?
Hugh Henry: No, thanks.
The Convener: I asked just in case.
Amendment 20 agreed to.
The Convener: Amendment 42, in the name of
Stewart Stevenson, is grouped with amendment
42A.
Stewart Stevenson: Amendment 42A exists
only because of the process by which
amendments are lodged. It was drawn to my
attention that the inclusion by the draftsmen and
women of the words
“who were or are living as a family”

in amendment 42, which were not in the draft
amendment that I submitted, would cut off from
the benefits of that amendment parents who had
never lived together, but who nonetheless had
parental responsibilities and rights. That would be
inappropriate. I hope that the committee will
without controversy agree to amendment 42A,
which would change amendment 42.
Committee members have all at one time or
another talked to various people about the
substantive
issue
that
amendment
42
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encapsulates, which is ensuring that a duty lies on
local authorities to provide support services. The
amendment is—properly—silent on finance and on
whether the resources of the local authority or the
Executive are involved. However, the argument
that many such services put—and which Family
Mediation Scotland has put quite strongly to me—
is that such services can reduce the financial
burden on the public purse, because early and
effective intervention in relationships reduces
turmoil and the cost to councils, the Scottish
Executive, families and probably the Scottish
Legal Aid Board. Although there might be a period
during the establishment of such services when
financial support might be required, the measure
would be self-funding and potentially cost saving,
therefore cost is not a reason to oppose
amendments 42 and 42A. The whole thrust of the
bill, which has wide support, is support for families,
and in particular support for children. It would
seem a gross oversight if in considering the bill we
did not create duties to ensure that services to
support families in distress exist.
I move amendments 42 and 42A.
Margaret Mitchell: I welcome amendments 42
and 42A. My only point is that if the minister
supports them he should be mindful that while
some local authorities have an excellent track
record of taking account of expertise in the
voluntary sector and moving funding to it—if they
control that funding—some local authorities do
not. I ask the minister to be mindful of that if he
supports amendments 42 and 42A. Perhaps some
guidance could be produced to ensure that the
voluntary sector is not sidelined when it has the
expertise to help with family relationship support
services.
Mrs Mary Mulligan (Linlithgow) (Lab): I have
some sympathy with Stewart Stevenson’s
amendments 42 and 42A. This is a good stage at
which to bring together our thoughts about the
discussions that we have had on the issues.
We spoke last week about time limits for getting
out of a marriage, and in previous discussions we
talked about who offers support and advice to
people who go into marriage. In the past, providing
such support was often the responsibility of the
churches, but with so many more marriages taking
place in a civil context, that support is not
available, and we allow people to marry without
recognising the responsibilities that they are taking
on. Likewise, we recognise that there are services
for people who are experiencing difficulties within
their marriage, such as couple counselling and
reconciliation services, and that for those who
seek to end their marriage there are mediation
services. However, there is no one way to present
such services to people, who do not know where
to go or who is responsible for which aspect. It can
be confusing.
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Stewart Stevenson’s amendments 42 and 42A
are useful in bringing to the fore an examination of
the provision that is available and the provision
that we wish to be available, which we spoke
about a lot when we took evidence at stage 1.
When we discussed that with the minister, he
helpfully offered information and advice about
what is available. I know that the minister has set
the national organisations the task of examining
the services that they provide, how they should be
funded and how successful they are. There is an
issue in saying, “Let’s just provide what is already
there.” We do not have the evidence that we need
to say, “Yes, that is the right way to go forward.”
I have identified two difficulties on which I would
appreciate your comments, minister. Stewart
Stevenson’s amendments 42 and 42A seek to
place a duty on local authorities to provide family
relationship support services. My understanding is
that local authorities already have a responsibility
to provide such services. However, we know that
they do not always do so and that provision varies.
Minister, what discussions have you had with local
authorities, perhaps through the Convention of
Scottish Local Authorities, to ascertain why some
local authorities think that it is not in the interest of
their local communities for those services to be
provided? We need to hear that side of the
discussion, although I need some convincing that
they should not provide such services. If
discussions have not already taken place with
COSLA, could you hold discussions and find out
the answers for us?
I also want to return to the point that I raised
earlier about what services work. I am not sure
that we should use legislation to say, “This is the
service that everybody should have.” When the
voluntary organisations gave evidence they were
clear that their services had an effect. Stewart
Stevenson said that there are ways in which they
can actually save money. However, I am not sure
that we have had a thorough enough examination
of such claims. We would like to be fully assured
that certain services are better than others or that
certain ways of providing services are better than
others. We need more information.
I am not sure that legislation is the answer at
this stage. I am not sure whether we need to
provide guidance or whether there should be
provision alongside the legislation. Without
practical measures to support the legislation,
people might wonder why we had gone through
the ordeal of working on it. If the supports are not
in place, the legislation might make no difference
to people. I am still to be convinced about how we
ensure that services are provided, and until we are
better informed, I am not sure that we need
legislation, particularly now.
Marlyn Glen (North East Scotland) (Lab): As
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Mary Mulligan said, the committee has spent a
great deal of time talking about and taking
evidence on counselling, mediation, and
reconciliation. In a way, we support Stewart
Stevenson’s amendment in spirit, although there
are difficulties with it: I definitely do not support the
idea of placing a duty on local authorities.
There are other difficulties with the amendment.
Family mediation services for couples do not work
just for those couples whose relationship has
ended; they work for families that are experiencing
conflict and separation. Neither do those services
work just with couples: they do a great deal of
intergenerational counselling. I have worked on
the grandchildren’s charter, which the committee
also considered very carefully. The services also
work with siblings and step-parents. The
amendment does not reach as many people as
family mediation and other counselling services
would like to.
Contact centres are not only for meetings
between parents and children; they also help to
set up meetings between parents and the
significant people in their lives, whoever they may
be. There are difficulties with the amendment from
that point of view, as well as the difficulty that I
have with the idea of placing of a duty on local
authorities.
Family Mediation has pointed out that it is
encouraged by proposals from the Scottish
Executive Education Department’s children and
young people in social care group. The proposals
concern key performance improvement indicators,
which include, at paragraph 2.5, making family
support and relationship services available for
parents and families who may need them.
Therefore, the duty to provide family relationship
support services that amendment 42 seeks to
create is already covered by the Executive’s
proposals.
Everybody on the committee wants to express
how much they support and value the services
that are available; our not supporting the
amendment does not devalue that support.
Therefore, I will not support Stewart Stevenson’s
amendment.
10:30
Mr Wallace: I endorse much of what Mary
Mulligan and Marlyn Glen said. We support the
valuable work of the various agencies and
voluntary groups. Since joining the committee by
adoption for the purposes of the bill, I have
learned even more about their valuable work.
I take Stewart Stevenson’s point that pounds
spent now could mean savings made in future.
Although that is to consider it very much from a
financial perspective, it would bring considerable
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benefit to the relationships and the quality of life of
the individuals involved.
What the evidence impressed upon me was that
the coverage is patchy. There are parts of the
country where services are not as readily available
as we would like. It would be useful if the minister
could indicate whether the Executive has done
any mapping exercise of where the services that
are referred to in the amendment are available
and where they are not, and what steps can be
taken to encourage local authorities in those areas
to address that gap in service provision.
I share the view of the previous two speakers. At
this stage I do not believe that primary legislation
is the way forward. Apart from anything else, it is
easy for the Parliament to say that each local
authority shall have a particular duty, but not to
say where the money will come from. These are
statutory duties, and it is easy to pass the buck. If
the Executive does not make the money available
the local authority would have to make it available,
no doubt by diverting it from other services or by
raising the level of council tax. The statutory duty
that would be imposed by amendment 42 is
probably not the right way to proceed; there are
other ways in which we can go about ensuring that
those services are provided.
Mr Bruce McFee (West of Scotland) (SNP):
Throughout stage 1 the committee heard different
witnesses talking about the patchy delivery—or
the non-delivery—of services. Services seem to
vary greatly throughout the country, and much of
the central belt is far better served than the more
peripheral areas. Ultimately, it is not whether we
believe that such services are a good thing, but
whether we believe that someone should be
required to deliver those services. Picking up on
what Marlyn Glen said, we should not throw the
baby out with the bath water just because
amendment 42 does not cover every aspect of
service that may be provided voluntarily at the
moment. We would be better to regard the
provisions in amendment 42 as the absolute
minimum that local authorities would be required
to provide. It would be a matter for the local
authorities whether they wished to deliver part of
that requirement by using the voluntary bodies to
deliver those services or elements of those
services. It is down to whether we wish to make
the provision of such services a requirement and,
if that requirement is not placed on local
authorities, the question would have to be on
whom it would be placed. Which other body or
bodies could be required to deliver those
services?
Jim Wallace was right to mention finance. As a
society we seem to be prepared to spend a
fortune on clearing up the mess that is left after
the breakdown of families, but perhaps not quite
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as much on helping families to stay together and
to work through their difficulties. It will not always
be possible to save relationships, and therefore
prevent the mess that failure creates, but there
should be a change of emphasis. Warm words are
fine, but if we see fit to legislate on these matters
there should be a requirement to ensure that the
appropriate
support
services
are
there.
Amendment 42 is a minimum requirement—it
should certainly be built upon. It should not
preclude any local authority providing the services
that it does at the moment. No local authority
would wish to stop providing those services as a
result of the amendment if it is successful.
Agreeing the amendment would show that the
Parliament and those who legislate are serious
about delivering what they talk about.
The Convener: I support just about everything
that has been said so far. I am grateful to Stewart
Stevenson for lodging amendment 42, and I am
tempted to support it. There are issues with it,
though, particularly to do with the duties placed on
local authorities. I need to think about that,
because there would be no point in our agreeing
amendment 42 and placing a duty on local
authorities when we are not clear about what that
means, or the financial provision that it would
require.
There is strong evidence to suggest that family
support services can make a difference. Three
areas interest me. First, we should support
families that are going through difficult times.
Secondly, there is some evidence that conciliation
can save relationships. I rate conciliation just as
highly as mediation, if not more highly. Thirdly, I
am attracted to doing more about the contact
centres that we have heard about. There are
concerns about standards and how to apply them,
but when dealing with family law it is important that
non-legislative issues—such as those that I
describe—are considered alongside the legal
provisions.
There is a certain frustration that family support
comes under the justice portfolio, when family
mediation and support services lie not just in that
portfolio, but are the responsibility of other
ministers too. The provision of family support
services is an Executive—a Cabinet—decision
and some way should be found for the Executive
to be stronger about how it sees such support
services working alongside family law.
Placing a duty on local authorities might not be
the way forward. We did not have enough time to
look at how it works in all the countries that we
were interested in, but we chose to look at
Australia, which influenced our thinking. We do not
suggest for one minute that the minister should
seek out the equivalent of 68 million Australian
dollars—we are realistic about what we ask for—
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but the idea of relationship centres that offer
relationship support is appealing. To deal in a
clinical, isolated way with the legal provisions of
family law without asking us to consider provisions
that should run alongside it is unrealistic.
I look for stronger statements than those
previously made by the Executive about how it
sees family support services. As the committee
made clear in its stage 1 report, and as Jim
Wallace pointed out, we would have preferred a
review. We are not saying that the existing
organisations should simply have their funding
expanded; we are asking for a review to discover
what kind of services make a difference. If that
were known, the question of how they should be
funded should follow.
Every member has spoken in this debate
because it is important. I invite you to respond,
minister.
Hugh Henry: I understand the depth of feeling,
as well as the desire to see things happen at a
local level.
A couple of fairly important principles were
touched on. Mary Mulligan asked why we should
go through the ordeal of legislation if the services
do not exist. Notwithstanding what you said at the
end of your contribution, convener—and I am by
no means suggesting that this is what we want to
do—even if we were not doing anything to improve
the quality of services in Scotland, there would still
be a need for legislation. We are addressing by
means of the bill some fundamental issues that
have been overlooked for far too long. As was
highlighted in a previous discussion about
illegitimacy, we are redressing some wrongs that
have existed for far too long. Even if we did
nothing about improving service provision, we
would still have to legislate, because it is the right
thing to do.
That brings us to a much bigger question about
service provision and policy, which flows from
legislation. Jim Wallace was right to say that it is
easy to propose certain measures without
specifying how they will be funded. Indeed, that
lies at the heart of much of what has been said
this morning. I know that Stewart Stevenson is
something of a mathematical expert and has an
analytical mind; however, he should forgive me if
we do not proceed on the basis of his assertion
that the measure in his amendment is cost neutral
and will in fact save money. We have no evidence
of that. All I can see is an aspiration that what he
suggests will happen at some point.
Indeed, I argue that if we were simply to take
Stewart Stevenson’s proposal at face value its
significant cost implications would not just send
shivers of horror down the Executive’s back, but
would give the Scottish National Party finance
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spokesperson, John Swinney, who takes a close
interest in these matters, more sleepless nights
considering another uncosted promise.
That said, this debate raises the question of who
should be responsible for the provision of these
services throughout Scotland. It is worth putting on
record that the Executive makes a significant
contribution in a number of ways. For example,
through grant-aided expenditure for children and
family services, we spend a huge amount of
money to allow local authorities to determine their
own provision. I will return to that in a moment. I
should also point out that we provide a specific
grant of £65.5 million a year through the changing
children’s services fund to improve the quality of
those services.
I take the convener’s point about the different
aspects of support such as counselling, mediation
and reconciliation. It would be foolish to suggest
that they are all the same, and in that respect
Stewart Stevenson is right to refer to family
relationship support services. We provide support
to the four national groups and, as a result of an
historical anomaly, to some mediation groups in
Scotland. I have to say that that means that some
parts of the country do not receive anything from
us, but we do not particularly want to continue with
that model. We believe that the money should be
transferred to local decision makers.
In this debate—and, I believe, in discussions on
an
earlier
amendment—some
members
highlighted the voluntary sector’s role. I have
certainly been impressed with some of the work
that I have heard about and have seen for myself
how people bring not just a huge amount of
enthusiasm and commitment, but a great deal of
expertise and care to the matter. As some local
groups have pointed out, what they do has a
multiplier effect. Apart from the direct grant that
they receive, they manage to secure more funding
through their local fundraising endeavours and
volunteering activities.
As a result, it would be remiss of us not to pay
tribute to the excellent work that many voluntary
organisations do throughout Scotland and I would
be dismayed if local authorities turned their backs
on some of that work and believed that the only
way of proceeding was to provide their own
services. It is right to have what might be called a
mixed economy, with a range of choices and
service delivery agencies, and many of these local
groups should be commended for the sterling
service that they provide.
How do we decide on and map out what
happens at a local level? Jim Wallace wanted to
know whether we had undertaken a mapping
exercise. Well, no. We do not go out and map
local service provision on a range of things that it
is the responsibility of local authorities to provide
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in each area. Local authorities themselves need to
do that. We fund some local groups; however, we
know from having spoken to people that there are
gaps in services throughout Scotland, as some
local authorities provide very little in the way of
direct support.
10:45
Bruce McFee suggested that, if we are prepared
to pay for a mess to be cleared up, we should be
prepared to spend money to prevent the mess
being made. My argument is that we already do
that through GAE, through the changing children’s
services fund and through the money that we give
to the national organisations. To suggest, as
Stewart Stevenson does—and Bruce McFee
backs him up—that that should be a statutory
requirement gives rise to a bigger question about
the role of the Parliament and its relationship with
local government.
Amendment 42 proposes that a specific model
will be provided and that local authorities
“shall provide a family relationship support service, which
shall include—
(a) relationship counselling services”

as a statutory requirement. The amendment would
mean that those services would have to be there.
Whether or not it was appropriate for an area,
each local authority would have to provide those
services. The amendment states that there shall
be
“family mediation services for couples”

and also that there shall be contact centres,
whether or not contact centres are the best way in
which to take things forward.
There is a huge debate to be had about the role
of contact centres. Some people are fervently in
favour of contact centres and believe that they are
the best thing since sliced bread; others have
significant reservations about contact centres and
what may or may not happen if people are forced
to use them. There are big issues to do with
women who have suffered domestic abuse and
children who have witnessed such abuse. There
are issues to do with unreasonable parents and
children being brought to such centres or adults
being forced to go to them. However, although
there may be a legitimate debate to be had about
the contribution that contact centres can make, to
specify a model in legislation without having had
that debate and without having taken evidence
from across the country would be at best foolish,
and could be, at worst, disastrous.
We then come to the issue to which I have
referred on several occasions—the question of
who makes those local decisions. Do we want the
Parliament to determine what local authorities
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should provide? We give money to them. The
Parliament has heard, on many occasions, the
argument that we should not interfere and that
there should be genuine subsidiarity. The
Parliament was set up on the premise that
subsidiarity would allow local decision making and
that we would not interfere with that unduly.
Indeed, since the Parliament was created, with
cross-party consensus we have moved away from
ring fencing.
Some of the local groups that are involved in
family support services would support ring fencing
because they are concerned about what happens
at a local level; however, the political will of the
Parliament has been to move away from ring
fencing. If we decide that we want something to
happen at a local level and we legislate for what a
local authority shall do, will we ring fence our
resources? We have politicians who come into
Parliament whenever a grant for a local group is
cut and demand that something happens; yet the
same politicians are quite capable of saying that
they do not want the Executive to interfere in the
work that local authorities do. We need to make up
our minds.
Incidentally, I am suggesting that we must make
up our minds not just in relation to this specific
aspect of this specific amendment to this specific
bill, but in relation to the whole range of services.
Do we want to specify how after-school care
services are to be provided throughout Scotland?
Do we want to tell local authorities what we expect
them to do with the money? Will we tell them what
we expect to happen with early years services and
what we expect them to do with the money that we
provide? Will we specify what should be provided
for carers across Scotland with the money that we
provide for care services, because many carers
are unhappy about the level of support at a local
level? Do we specify what each local authority
should do to support people with disabilities? Do
we specify what they should do in relation to the
elderly? Will we specify what they should do to
help small businesses, manage specific housing
stock and maintain light standards, roads and
pavements? Will the Scottish Parliament decide
what local authorities should do and ring fence the
money right the way down? We need to decide on
that important principle.
As far as the issue that we are discussing is
concerned, I have a genuine understanding of the
points that members make. We have put money
into local groups and we are putting money into
the national organisations. I will go back to COSLA
to discuss the issue. My officials have been
discussing with COSLA some of the issues
relating to local funding but there might need to be
a discussion at a political level. I am prepared to
make the point to COSLA that there is concern
across the Parliament that there are gaps in local
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services and that local groups feel that they are
not being properly supported. I will make that point
strongly. However, this committee and I need to
consider carefully what will happen if COSLA
says, “That is all very well, but how money is spent
at a local level is our decision.” At that point, we
will need to think about what we do in terms of the
argument that I have expressed, relating to
subsidiarity and ring fencing.
The matter touches on a bigger issue that is
starting to become more and more of a political
hot potato as this Parliament’s interest in a
number of areas grows. I believe that it is right to
allow local decision makers to make local
decisions. I recognise that, sometimes, it will
cause problems when those local decision makers
do not do what others are doing or what we hoped
that they would do. However, I want the message
to go to COSLA that we believe that family
relationship support services should be supported
and developed, that there should be a mixed
economy, with some services coming from the
local authority and some coming from the
voluntary sector, and that many of those
organisations provide a sterling service. I am not
giving carte blanche approval for everlasting
support for every local group, because there must
always be quality assurance checks and an
examination of whether a group is delivering what
it says that it will. However, generally, it is right
that this Parliament sends a message not only that
we value such services, but about what we put
into those services.
I will have a discussion with COSLA and I will
report back to Parliament on that matter, at stage
3 if necessary, and will let the committee know in
writing what the outcome of those discussions is.
However, I believe that Stewart Stevenson’s
amendment, far from saving money or being cost
neutral, could add a significant financial burden
that has not been costed. I also believe that it cuts
across local decision making. I hope, therefore,
that the committee will not support it.
Stewart Stevenson: This has been a wideranging and interesting discussion.
Mary Mulligan made the point that the duty to
provide family support and relationship services
already exists. However, there has been a general
recognition that that duty has not led to a situation
with which this committee is wholly satisfied. That
leaves open the view that more needs to be done.
I get the feeling that that is a shared view. Our
differences are to do with how things should be
done, rather than with whether things should be
done at all.
The point was made that my amendment does
not address siblings, step-parents, grandparents
and significant others. That is fair comment in the
sense that amendment 42 does not list every
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relationship that might exist, but in providing for
relationship counselling services and contact
centres, it seeks to create the infrastructure that
would give siblings, step-parents, grandparents
and others the opportunity to meet the young
people with whom they have a relationship and
would offer them support to do so. Amendment 42
certainly does not prohibit the facilities that it
would create from being used for those purposes.
It would be pretty bizarre if it were to be
prescriptive as to the detail rather than to leave
scope for development.
I am grateful for the minister’s warm words
about my analytical capabilities, although my wife
might disagree—she is a mathematician, too, and
a superior mathematician to me.
The Convener: You could always go to family
support.
Stewart Stevenson: I admitted that there would
be start-up costs. I accept that my comment that
the proposals in amendment 42 would be cost
neutral over the piece is not backed up by in-depth
analysis; they would certainly not be cost neutral
in year 1.
I want to illustrate some of the issues that are
involved. It is clear that we can understand without
great difficulty or huge research what the inputs
would be—in other words, how much money we
would have to put in. I have been given a
suggested cost per case in family mediation of
some £300 per year, which I have not
independently verified. What would that £300 buy?
We seek to buy improved relationships and to
manage the breakdown of relationships. Although
such soft things are quite difficult to measure, we
must accept that that is the case in much of social
and family policy.
In relation to value for money, it is clear that on
the output side of the equation some hard and
unambiguous things could be measured, even if
they are essentially secondary to the primary
objective of supporting people. If the cost of £300
for supporting a family mediation case is correct, I
invite the minister to consider that that cost is
probably balanced by the cost of a single court
appearance. In other words, if investing in a family
mediation case avoids a single court appearance,
across the piece my proposal is likely to produce
value for money, albeit that we are not trying to
run such support services on a commercial basis
because they are about supporting people. There
are indications of cost neutrality that would bear
further research.
I welcome the fact that the minister will have
discussions with COSLA because I am not
wedded to dictating that local authorities should
provide such services. However, methinks that the
minister may be protesting a little too much on the
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subject of people in Edinburgh telling local
authorities what to do. He will know from informal
conversations that we have had that I share many
of his concerns about getting right the balance
between local authorities having the freedom that
was encompassed in the recent act that conferred
on local authorities the power of well-being, which
allowed them to do everything that they thought
was useful for the people in their area, and their
being limited to doing only what is prescribed. That
was an excellent change, the benefits of which we
have yet to see.
What the minister said is somewhat at variance
with the Executive’s practice and policy. I can give
an example of a case in which I sought to pursue
precisely the course that the minister suggests
that we should pursue, but was rebuffed—by the
person who is sitting to my right. When she was a
minister, I recall challenging Mrs Mulligan on why
we were requiring local authorities to charge
specific amounts for dealing with planning
applications. I asked why they could not simply
decide how much to charge on the basis of how
efficient their planning departments were. I was
told quite clearly that we could not have local
authorities competing with each other. Then I was
told, “Well, this is how it has always been done.” I
am paraphrasing, but that is what it boiled down
to. Therefore, although I share the minister’s
aspiration, I doubt that the Executive’s practice at
the moment sustains the argument that he is
deploying.
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On the basis that those commitments are not
being made today—although the minister may go
away and think about them—I am going to press
amendments 42A and 42 to a vote. However, I
expect that I may well return to the matter at stage
3, if I am permitted to do so by the Presiding
Officer.
The Convener: Is there anything that you want
to respond to, minister?
Hugh Henry: No.
The Convener: The question is, that
amendment 42A be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Wallace, Mr Jim (Orkney) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 42A disagreed to.
The Convener: The question is, that
amendment 42 be agreed to. Are we agreed?
Members: No.

11:00
I would like three things to happen. First, there
must be a commitment to investigate the hard and
soft benefits that derive from the provision of
family relationship support services. The soft
benefits are the really important ones, but the hard
benefits are the ones that may allow us to
convince our respective finance spokespeople—
John Swinney sleeps easily when I am on his
team.
Secondly, I want a timetable for action in this
area. The minister has indicated that he is
prepared to return to the issue at stage 3 or during
our deliberations in advance of that. He has hinted
at that, but that is perhaps not enough.
Thirdly, at some point in our decision-making
process, I would like to see an outline view that
addresses the need for an increase in the depth of
service provision. In other words, there should be
more of such services where they exist. Picking up
on the point that Jim Wallace made, which other
members have made previously, I would like us to
ensure that we have adequate geographical
coverage for the services that we all want to be
provided, to some degree and in some character,
throughout Scotland.
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The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Wallace, Mr Jim (Orkney) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 42 disagreed to.
Section 16—Domicile of persons under 16
The Convener: Amendment 21, in the name of
the minister, is in a group on its own.
Hugh Henry: The provisions of section 16 deal
with the rule relating to the domicile of persons
who are aged under 16. They were designed to
replace the existing rules, which were predicated
on the marital status of a person’s parents, and
have been included in the bill to eradicate further
the condition of illegitimacy from Scots law.
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In evidence to the committee, persuasive
arguments were put that, although the goals of the
provisions were laudable, section 16 as introduced
was unnecessarily complex. The Executive has
responded to those arguments by means of
amendment 21. Amendment 21 removes the six
rebuttable presumptions that were present in
section 16 as introduced and replaces them with a
rule that, although much simpler in its application,
still achieves the policy objective.
I am aware that further concerns have been
raised recently over the technicalities of the
drafting of the amendment. Those new points
warrant further consideration and it is our intention
to lodge an additional minor amendment to
address them at stage 3. However, amendment 21
is a substantive step forward.
I move amendment 21.
The Convener: Can you say what the problem
with the amendment is?
Hugh Henry: Concerns have been raised by a
couple of academics—
The Convener: Dr Carruthers and Dr Crawford.
Hugh Henry: The amendment therefore
warrants further consideration. We will look at
those concerns and return to the issue. If
necessary, I will give the committee further
information ahead of stage 3.
The Convener: We have received the same 20page note that you had from Dr Carruthers and Dr
Crawford. We have also had a note from our
adviser, which says something different. We are
just trying to take that in at the moment and we
would welcome a further discussion on the matter
at stage 3.
Amendment 21 agreed to.
Section 17—Parental responsibilities and
parental rights of unmarried fathers
The Convener: Amendment 43, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 43 makes a technical
change to the drafting of section 17. Section 17
extends parental responsibilities and rights to
unmarried fathers who jointly register the birth of
their child with the child’s mother. Proposed new
section 3(1A) of the Children (Scotland) Act 1995,
which the bill will introduce, ensures that, just as
registration as a child’s father in England, Wales
or Northern Ireland confers PRRs, it does so in
relation to a child subject to the law of Scotland.
It was our policy intention to give Scottish
ministers a power to make regulations so that
registration as a child’s father under equivalent
overseas legislation could, when appropriate, also
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confer PRRs in respect of a child subject to the
law of Scotland. However, at stage 1, the
Subordinate Legislation Committee pointed out
that, as the bill was drafted, that intention would
not be met. We therefore agreed to look again at
the drafting and, if appropriate, to lodge an
amendment at stage 2.
On looking further at the issue of the rights of
fathers from overseas, doubts arose about the
relevance of proposed new section 3(1B) of the
1995 act. “Parental responsibilities” and “parental
rights” are recently invented expressions. They
have meanings assigned to them in the 1995 act,
but it is unlikely that other countries have anything
roughly equating to them. Indeed, we have as yet
been unable to find any overseas jurisdictions that
have a similar system.
Given the fact that we are not aware of any
overseas jurisdiction to which the provision would
apply, and taking into account the potentially farreaching implications of the provisions as drafted,
we have decided simply to remove proposed
subsection (1B).
I move amendment 43.
Amendment 43 agreed to.
Section 17, as amended, agreed to.
After section 17
The Convener: Amendment 72, in the name of
the minister, is grouped with amendments 72A,
72C, 72D and 72E. Members are reminded that
there is no amendment 72B, as I said in my
opening remarks.
Hugh Henry: Amendment 72 has been lodged
directly in response to concerns that we heard
from Scottish Women’s Aid and its partners about
contact arrangements for women and children
when domestic abuse has occurred. We share
those concerns, as does the committee. Domestic
abuse is a scourge on society and, when women
and children escape an abusive situation, their
continued safety and well-being must be ensured.
We know that legislation alone is not the answer
and we are working on non-legislative approaches
to support amendment 72. Nevertheless, Scottish
ministers were convinced of the need to
strengthen our legislation to address the issues.
Our officials were asked to work closely with
Scottish Women’s Aid to develop a workable
legislative approach that would help us better to
address the issues when they come before our
courts. There have been a number of meetings
and I pay tribute to my officials, who have worked
long and hard and have come up with some
imaginative
suggestions.
They
listened
sympathetically to what Scottish Women’s Aid said
and they then further amended and refined the
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wording. A huge amount of work has been done
on the issues and amendment 72 is the result of
that work.

about. I also appreciate the minister’s choice of
words in commenting on whether amendments
knit well together.

We have no wish to interfere with the core
principles that underpin this aspect of the law or
with the autonomy of a judge in considering the
facts and circumstances of each individual case
and in coming to a determination. However, we
believe that the approach to cases involving
domestic abuse is not consistent. That is
something that generally concerns the committee
and ministers—we believe that it is right that
something should be done to address that.
Through the new provisions, courts will be
required to address those factors sympathetically.
In key cases, judicial evaluation of the
circumstances of the case, in light of its child
welfare characteristics, will be recorded. I argue
that that will be an important step forward in
addressing domestic abuse in Scotland.

The experts in the field appreciate the amount of
work that has been done and I am sure that they
would want me to express their thanks. As I said,
amendment 72 marks another important step in
the protection of people who find themselves in
abusive situations. As the minister said, legislation
on its own is not enough. Guidance and training
are also needed before we can make a real impact
on people’s lives, but I think that the Scottish
Parliament has already made a substantial
difference and I hope that we will continue to do
so. I whole-heartedly support what the minister
has said and Executive amendment 72.

I will comment briefly on amendments 72A, 72C,
72D and 72E, in the name of Marlyn Glen. I
understand her motivation and her desire to tidy
up the drafting of the new section that amendment
72 introduces, but we believe that our drafting is
clear and unambiguous. We consider that
amendment
72A
and
its
consequential
amendment 72C would change the meaning of the
phrase used in the new section, with the result that
there would be no guarantee that the definition
would be carried through to the second use of
“conduct”. Perhaps more important, our definition
quite deliberately mirrors the definition of abuse
contained in the Protection from Abuse (Scotland)
Act 2001; we would not want to move from that
position, which I believe offers clarity and
consistency in the law. As for amendments 72D
and 72E, we consider that the original drafting is
clearer and I do not think that the amendments
knit well together. I hope that Marlyn Glen will
reconsider her amendments.
I move amendment 72.
The Convener: I call Marlyn Glen to move
amendment 72A and to speak to amendments
72C, 72D, 72E and 72.
Marlyn Glen: I very much welcome amendment
72 and I express my appreciation for all the work
that the bill team and the Executive have done. As
the minister said, a great deal of consultation has
taken place and the substantial amount of work
that has been done has resulted in amendment
72, which I hope will be another real step forward
in protecting people.
My amendments to the amendment attempt to
clarify the use of the terms “conduct” and “relevant
person” in amendment 72, but I am satisfied by
the minister’s assurance that the amendment as
drafted covers the things that I was concerned
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I move amendment 72A, although I do not
intend to press the amendments in my name.
The Convener: Like Marlyn Glen, I appreciate
the work that has been done and I recognise that
the amendment represents a step forward.
Sometimes it is important to restate our policy and
position on how we expect domestic abuse to be
dealt with in our courts, even if that position is
already expressed in the existing law. Marlyn
Glen’s amendments have meant that the wording
of the provision has been clarified. That is
important, although I put on record my support for
the measure.
Amendment 72A, by agreement, withdrawn.
Amendments 72C, 72D and 72E not moved.
Amendment 72 agreed to.
11:15
The Convener: I was looking for a point at
which to have a break, but I think that we will
continue until 11.30 am, if members are agreed.
Members indicated agreement.
The Convener: Amendment 73, in the name of
Stewart Stevenson, is in a group on its own.
Stewart Stevenson: The minister will recall
that, at stage 1, I raised the subject of advice to
parents. I hope that amendment 73 is equality
proofed, but its intention is quite clear: it seeks to
create an opportunity for people at that golden
moment in their lives when they register their
child’s birth to consider their future status, in
particular whether they wish to think about
entering into a marriage or civil partnership, or
about other matters such as the effect of their cohabitation or their continuing status as a single
parent. At that point, people have a whole range of
options.
Amendment 73 is an enabling amendment that
would allow the minister by order to require
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registrars to issue such material. As I already
sense his financial discomfort, I suggest that, on
the basis of the leaflet issued to bereaved people
who register a death, the material could be
presented in an eight-page, A5, single-fold,
stapled 50gsm leaflet with spot colour.
According to the estimate that I have obtained, it
would cost about £3,000 to £4,000 to print the
leaflets that would be required for the first five
years. Although I am not offering to help with
preparing the material or distributing it to
registrars, I might be able to help the minister to
accept the proposal by offering a personal cheque
to cover those printing costs. However, I do not
expect to be called on to do that, because I know
that many organisations would be extremely
willing to support the printing of such a leaflet.
If we continue to believe in the value of
relationships that are formalised and represent a
commitment between the partners, we should at
the golden moment of a child’s birth enable people
to think about their future as parents not only for
their own long-term benefit, but for the benefit of
the child.
I have very
amendment 73.

great

pleasure

in

moving

The Convener: John Swinney will be pleased to
hear that, unlike your previous proposal, this one
has been costed. You also appear to have refined
your thinking on the issue. At stage 1, you called
the birth of a child a magic moment; now you are
calling it a golden moment.
Although I do not support amendment 73, I
recall that the committee agreed at stage 1 that we
needed to ensure that members of the public are
made aware of the options that are open to them.
Whether that should be done in the way that you
have proposed is perhaps questionable, but you
make a serious point about using the provisions in
the bill to deal with the problem that many people
do not know what rights they have in the
relationship that they happen to have chosen in
life.
If no other member wishes to speak to the
amendment, I call the minister to respond.
Hugh Henry: Although we seem to have moved
from Perry Como’s “Magic Moments” to Stewart
Stevenson’s golden moments, I disagree with
amendment 73 on the basis not of financial costs,
but of other, more fundamental issues. I
appreciate why Stewart Stevenson has been
prompted to lodge amendment 73, but I do not
accept his logic.
First, Stewart Stevenson suggests that new
statutory provisions would be required before the
Executive could give advice to the public.
However, as he and the committee will know, the
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Executive already has powers to give advice on
any policy matter that falls within our devolved
competence, so we do not need further legislation.
If we decided that it was appropriate to do so, we
could, given a budget to sustain the policy, simply
issue such advice. However, if we were to lay an
order every time we launched an advice and
information campaign on matters such as health,
education or public transport, the Parliament
would have no time to deal with anything other
than legislating for our information campaigns.
Secondly, there are issues with the nature of
amendment 73. Stewart Stevenson suggests that,
when a couple registers the birth of their child, the
registrar or another official would be right to
question them about their relationship. After all, if
registrars do not question the couple, how will they
know what advice to give?
Stewart Stevenson talked about registration as
being a golden moment, but at that moment
people are euphoric about the birth of their child. If
they were to wander along to the local variation of
the Rev I M Jolly that Stewart Stevenson
proposes, they would be asked, “Excuse me, I do
not want to put a damper on your joy as you
celebrate the birth of your child, but have you
thought about what might happen if you die
intestate? To further compound your joy at this
time, when you and your partner are delirious at
having produced such a fine offspring, have you
thought about what might happen when you break
up?” At that golden moment, do we want to throw
a wet blanket on the joy that people feel?
I believe that there is something distasteful
about the concept of requiring people who are
registering the birth of their child to discuss their
status and future with an official. By all means, let
us provide advice and information on the range of
issues that are associated not only with this bill but
with other bills, but I am not sure that the
registration of a child’s birth is the moment at
which to give advice.
On the issue of the child’s status, as the bill will
remove the final effects of the status of
illegitimacy, the status of any child born in
Scotland will not be affected on the basis of its
parents’ relationship. Therefore, I am not quite
sure what advice could be offered on that issue.
Given the complaints that we sometimes hear
from politicians about improper interference from
the nanny state, I am not sure that we should
require people who go to register the birth of their
child to sit down and discuss with a state official
issues such as whether they should make a will to
avoid dying intestate and whether their
relationship should be one of marriage, civil
partnership or cohabitation. I am not sure that that
is the proper way of tackling the issue.
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Of course parents should be aware of their
responsibilities, but I believe that there is a bigger
issue for us beyond the bill about what we do to
support parents and how parents bring up
children. Fundamental issues around how our
society is developing must be addressed. That is
the responsibility not just of legislators, but of
churches, individuals and families. We must reflect
on that.
I accept that information campaigns from the
Executive, local authorities and voluntary
organisations can make a contribution, as and
when needed. However, surely we are not going
to destroy that golden moment by agreeing to the
proposal in amendment 73.
Stewart
Stevenson:
Before
drawing
conclusions as to the potential effect of my
amendment 73, the minister should read it more
carefully. It certainly avoids suggesting that a
registrar will sit down and interact with parents or a
parent. That is precisely why the amendment uses
the words
“advice of a general nature offered to a parent”.

In other words, the advice would not be specific to
a parent or their situation, or to the situation of any
particular child; it would be entirely general.
Furthermore, the amendment does not say that
advice should be offered only to people who are
not married and not in a civil partnership. The
advice would be entirely general and nondiscriminatory, if it were accepted in the form in
which I have sought to present it.
I hope that the minister considers at his leisure
his use of the word “distasteful”, which I did not
think appropriate in the context of saying that we
should be promoting marriage. However, I am
sure that he will answer to others on that later.
The minister made a serious claim, which I invite
him also to consider further. He said that the
status of parents has no effects on a child. In my
amendment, I do not refer at all to a child’s status;
I refer to the status of the “relationship between
parents” and the effect that that has on the child. I
am sure that the minister will concede that various
statuses have different effects on a child. For
example, if we agree to pass the parts of the bill
that relate to cohabitation—I suspect that we will,
but we shall see in due course—we will provide
additional protections. However, for parents who
were not married, the tax position of the transfer of
a deceased partner’s assets to the surviving
partner would be entirely different from that
involving people who were married. The latter
transfer is free from tax; the former is subject to
inheritance tax. Therefore, the assets available to
the parent of a child are entirely different in those
two situations.
If parents who do not cohabit but who have joint
responsibilities have not made a will or if they do
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not have a legal agreement to govern the
distribution of assets to a child in a situation in
which the relationship breaks down—contact
between them might cease—or in which one of the
parents dies, there are different financial outcomes
for the child, depending on the circumstances.
Therefore, whatever arguments might be deployed
against amendment 73, the suggestion that the
status of the parental relationship has no effect on
a child does not, frankly, bear scrutiny. I think that
the minister should think about that further.
Let me not argue too vigorously against
attempts to keep my cheque in my pocket,
because I could of course spend the money on
other things. However, there is a real challenge for
the minister. On behalf of the Executive, will he
say when and by what means it is appropriate to
give people information that will lead them to
consider the options relating to, and the legal
status and implications of, their relationship? Will
there be some osmotic process by which
information will filter through the membranes that
separate too many couples who have no
connection with the legal system and the vast
corpus of legal knowledge that they barely touch?
I would be happy to hear the minister answer
those questions now, if the convener will allow
that.
11:30
The Convener: I will allow the minister to
comment if he wants to do so.
Hugh Henry: For the Official Report, I want to
pick up on a slightly disingenuous comment that
Stewart Stevenson made. He suggested that I
said that giving advice about marriage is
distasteful. I did not say that. I was speaking about
trying to give people advice about different
relationships, dying intestate and ending
relationships when they register their child’s birth. I
think that trying to do so when people are
concentrating on the birth of their child would be
distasteful. To try to pry into someone’s
background or interfere with their lives when they
were registering their child’s birth would be
inappropriate.
Stewart Stevenson asked when such advice
would be given. Such advice is given in a range of
ways and a range of organisations is involved.
Earlier, we discussed the role of local services;
members spoke about the value of local
organisations in providing support and advice.
People may seek advice at different times—they
may not want advice to be forced on them or to be
proffered to them at an inopportune moment—and
they reach their own decisions on when they want
to seek it. They may go to a citizens advice
agency, social work services, welfare rights
organisations, lawyers, Couple Counselling
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Scotland or Scottish Marriage Care, for example.
There is a range of organisations to which they
can turn.
Our information campaign will be launched when
the act comes into force and it will cover on-going
processes. We will consider leaflets and the
internet, but it would be foolish to say that that
information will be the only information that will
ever be provided. I hope that all the local agencies
and services to which people turn for advice will
continue to give a range of appropriate advice. To
give ministers the power to make a specification
by order that will require people to do certain
things when they register a birth would simply be
wrong.
The Convener: Stewart Stevenson will have the
last word on the matter.
Stewart Stevenson: I will press amendment 73.
The Convener: The question is, that
amendment 73 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Wallace, Mr Jim (Orkney) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 73 disagreed to.
The Convener: Do members agree that we
should have a five-minute break?
Members indicated agreement.
11:33
Meeting suspended.
11:46
On resuming—
The Convener: Amendment 74, in the name of
Stewart Stevenson, is grouped with amendments
75 and 76.
Stewart Stevenson: I have no partisan position
on the three amendments. I will be interested to
hear what the minister says about them, because
they all point in the same direction.
First, I draw the committee’s attention to the
difference between amendments 74 and 75. The
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amendments are identical except for the omission
in amendment 75 of the words “separated or
separating” before the word “parents” in the
definition of a parenting agreement. The reason
for the two variants is that the words “separated or
separating parents” were introduced by the bill
team that drafted the amendment; they were not in
the draft amendment that I submitted. I did not
have time to clarify why the words had been
inserted.
I can see that there might be difficulties with the
wording, because I do not see any particular
reason why a parenting agreement, which might
cover such matters as the religion in which a child
is brought up, should be denied to parents who
remain together. Although it is not particularly
likely, some parents might have a parenting
agreement to cover such matters so there is no
reason to exclude such a situation.
On the other hand, there is no reason to exclude
parents who have never lived together but who
nonetheless have a joint interest in the future of a
child from the benefits of the parenting agreement.
The difference between amendments 74 and 75
is, therefore, to test whether such a situation is
valid; otherwise the amendments are identical.
All that I seek to do in amendment 74—the
same as Pauline McNeill seeks to do in
amendment 76, although she can speak for
herself—is to add to the legal status of the
parenting agreement. There is general support
among committee members for parenting
agreements, but the amendments will test whether
there is support for giving parenting agreements
additional legal force.
I recognise that there is discomfort among
committee members about whether the courts
already give sufficient force to agreements that are
made or delivered from the court. That is a
broader issue, upon which discussion of this group
of amendments might touch.
I move amendment 74.
The Convener: Alan Finlayson did a superb job
for the Executive in drawing up the parenting
agreement, and I hope that parents will get good
use out of that document in the future. The
agreement is special because it attempts to get
adults, in the event of separation, to focus on what
is in the best interests of the child. I realise that
agreements can be changed or overturned, but it
is important that we encourage parents—certainly
outwith the courts—to draw up agreements and to
use the document.
I agree with Stewart Stevenson that the
agreement should have some legal standing, in
the sense that when a party goes to court and
seeks to argue that contact arrangements should
or should not be changed they can refer to the fact
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that a parenting agreement exists. Alan
Finlayson’s intention when he drew up the
agreement was that parties could refer to it and
that sheriffs would acknowledge that it is a
relevant document for parties to bring to the court,
but I wanted to nail that down. I wanted to be sure
that, for the purposes of discussion and argument
about whether arrangements should be changed
in the interests of the child, no defence lawyer
could argue that the document could not be
brought to the court because it had no legal
standing.
I lodged amendment 76 because I feel strongly
about that. I have received quite a lot of
correspondence, particularly from non-resident
parents, that welcomes the parenting agreement.
Non-resident parents have other issues about the
bill, but we will get to those later. If there are
parents who have had difficulties, we should build
what support we can.
The agreement would not be written in tablets of
stone, and parents, in attempting to change the
arrangements, would have the right to argue their
case. However, the courts should be tough and
get people to justify why, if it was in the interests of
the child a year ago for the parents to sign up to
contact arrangements, the arrangements are no
longer in the interests of the child. If a parent has a
good argument, that argument will stand up in
court, but parents should not be allowed to change
arrangements on a whim.
The parenting agreement is an important tool in
the overall debate about the best interests of the
child. If the Executive can give me complete
assurance that parents who bring the agreement
to the attention of the court will not be told that it is
not relevant for the court to discuss it, I will not
press amendment 76.
I welcome to the committee Sylvia Jackson, who
has an interest in this area.
Mr Wallace: With all due respect, there are
shortcomings in amendments 74 and 75. I am not
quite sure what the consequences would be of any
such agreement being made “legally binding”. At
the end of the day, the court is, quite properly,
obliged to have regard to the best interests of the
child. If the best interests of the child at the time
that the court considers the case are not
consistent with what might be, under the
amendments, legally binding agreements, I am not
sure where that would leave the so-called legally
binding agreements. Although I understand
perfectly what lies behind the amendments, I am
not sure whether that is the right road to go down.
Amendment 76 indicates that the court will have
regard to the parenting agreement, but does not
make the parenting agreement in any way binding
on the court; rather, the agreement is one of the
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many factors that the court will no doubt want to
take into account. It would be perfectly legitimate
to ask, for example, why contact was okay 12
months ago but is not okay now.
I share the convener’s approach and agree that
it would be useful to have some reassurance that,
if someone has gone to the trouble of entering into
a parenting agreement—we all agree that it is in
the best interests of the child if such an agreement
can be made between the parties—and if there is
a breakdown and cause for the court to make a
determination on a particular issue in relation to
parental responsibilities, the fact that the
agreement exists between the parties will be taken
into account. I do not think that we can put it any
more strongly than that. It would be useful to have
that reassurance.
Mrs Mulligan: I, too, praise the parenting
agreement that is proposed. It is very much along
the lines of the discussions that we were able to
have and it will benefit many people. However,
Stewart Stevenson’s amendment 74 does not
allow for the kind of flexibility that is needed with
regard to relationships. Things change and the
situation for the child, who has to be at the centre
of the agreement, can change. Therefore, it would
be difficult to say that we need to refer back to that
document as and when it was drafted and think
that that is the right way in which to go.
I have a little more sympathy with Pauline
McNeill’s amendment 76. It will probably be the
less combative parents who will use the parenting
agreement. However, even they might find
themselves in a situation that has changed or in
which they want to change something. They may
then need to use the courts to enforce an
arrangement, or whatever. The parenting
agreement would be undermined if it was set
aside altogether; therefore, there should be some
way of ensuring recognition of the fact that the
agreement exists, whether by ensuring that, in the
words of amendment 76,
“the court shall have regard to any parenting agreement”,

or by some other means. If the agreement needs
to change, some explanation should be given of
why it needs to change and why it should be
reconsidered. I am not sure how that could be
done, but we do not want the agreement to be
undermined, so some recognition of it would be
helpful. I am interested to hear the minister’s views
on whether we need to do that in the way that has
been proposed.
Mr McFee: Much of the debate was borne out
by the evidence that we received from numerous
people that even court decisions are not being
enforced and that there is a specific problem with
access for non-resident parents. There are views
on either side about how the agreements could be
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enforced, but there seems to be a general
reluctance in Scottish courts—rightly or wrongly—
when the child is resident with the mother to take
action against the mother when, for whatever
reason, access is denied to the father. I do not
want to go into the various circumstances that
could arise. It is possible that, in many cases,
there are good reasons for access being denied;
in other cases, however, the children are used as
pawns. We have to recognise that.

12:00
The Convener: I take your point but, as I
understand it, Alan Finlayson said that any such
agreement would be taken into account as part of
the overall argument. Amendment 76 is just a
reinstatement of what is already the case. As we
have agreed previously, reinforcing the existing
provisions is quite helpful, as it can remind a
sheriff that they should have regard to a particular
aspect.

I will treat Stewart Stevenson’s amendments 74
and 75 as one amendment, as they propose only
a minor change, which he has explained. The
question is whether the amendments would
achieve what they set out to achieve and whether
they would have any adverse effects. My concern
about Stewart Stevenson’s amendments is greater
than my concern about Pauline McNeill’s
amendment 76, but there is still a question to be
asked about amendment 76. I will ask that
question later.

Mr McFee: I take that point; I think that that
might be one of the problems. I remember Alan
Finlayson’s view—I think that he gave it in
response to a question that I asked—was that it
was likely that a court would take the agreement
into consideration. However, the only end product
of our adding something to the parenting
agreement at this stage would be that people
might be prevented from signing up to the
agreement in the first place. It is correct to say that
it is those parents who are willing to come to some
form of compromise who will go down the road of
the parenting agreement. I believe that the aim of
the bill is to try to bring in those who might not
have considered going down that route. My
concern is that, for no gain, we might dissuade
other people from going down that route. I think
that it is clear that that would be the outcome of
Stewart Stevenson’s amendment 74.

I would have difficulty with a parenting
agreement that both parents entered into
voluntarily but which one parent could unilaterally
enter in the books of council and session. In other
words, two people could sign up to what they
thought was a voluntary agreement, but one of
them could unilaterally decide to make the
agreement legally binding by taking that course of
action. There would be a difficulty in their doing
that.
The amendments in the name of Stewart
Stevenson and Pauline McNeill would mean that
the parenting agreement could later be relied on in
court, and I think that it is clear that that would
dissuade people from considering the agreement
in the first instance. I suspect that a court might
pay some heed to the content of a parenting
agreement, regardless of whether any of the
amendments are agreed to today. However, we
are deluding ourselves if we think that, by making
the agreements binding, we are somehow helping
the bad situation that exists with regard to
enforcement. Another change in the system will be
needed if courts are to enforce agreements that
they agree in the first place.
If we agree to the amendments—and I remain to
be convinced in relation to Pauline McNeill’s
proposal in amendment 76—all that we might be
doing is giving false hope to non-resident parents
that they can rely on this mechanism to go to
court. Of course they can go to court, but they
might not be able to get the court to enforce the
agreement. That is where the proposal falls down.
If the proposal will not improve that situation, I will
not vote for it. I think that it might put off some
people who might not otherwise have gone down
the road—

If the question of enforcement had been
addressed properly—I have seen no moves in any
of the evidence that we have taken towards that
question being resolved—the amendments might
have had some merit. However, given that the
enforcement issue is likely to be with us for some
time—we have reached a logjam that there
appears to be no great desire to overcome—I do
not see what the amendments would add to the
bill. Conversely, I see what they might subtract
from the bill. Parenting agreements might be of
marginal significance, but they represent a small
step forward in an area that is fraught with
difficulty.
Marlyn Glen: I share Bruce McFee’s concerns
about
the
proposed
changes
being
counterproductive.
As Hugh Henry’s letter to the committee of 20
October 2005 states, parenting agreements are a
proposal that arose from
“work carried out by the Family Law Stakeholder Group in
developing two non-legislative measures designed to
complement legislation.”

Parenting agreements were designed to be
complementary to the legislation, not part of it. If
we are going to change the situation at this point,
we would have to go back and change the draft
agreement as well. However, we were all
impressed by the draft.
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The parenting agreements are not designed to
be a legally binding contract. A space at the end of
the agreement allows everyone to sign and take
ownership of it, so it can involve not just parents
and other involved adults but children. Problems
will arise if the agreement breaks down, but that is
not what this is about. The parenting agreement
contains a section on making changes, so we
need to look at it positively. If a couple or family
makes an agreement for a child at a certain age
and circumstances change, everyone should get
back round the table and reach a new, mutual
agreement. The matter should not be settled in the
courts.
I reiterate that the agreements are voluntary.
They are designed not for parents who are in real
conflict, but to allow parents who are separating in
whatever circumstances to sit round a table, work
out with help from others what is best for their
child and keep the matter out of the courts.
However, if there is conflict, that is an entirely
different matter. We need to look back at the
origins of the parenting agreement and realise that
it is a very useful tool in counselling and family
mediation. As a result, I support the current form
of the agreement and will not support any of the
three amendments in the group.
Margaret Mitchell: I pay tribute to Sheriff
Finlayson for producing the excellent parenting
agreement, which seeks to get parents to focus
not on their own needs but on the best interests of
the child.
I have tremendous sympathy with what Stewart
Stevenson is trying to achieve. After all, we all
want the document to be used as widely and as
well as possible, and I think that that impulse lies
behind Stewart Stevenson’s reference to making it
“legally binding”. However, I do not think that such
wording is in the spirit of the agreement or would
be workable. For example, it could result in one
parent holding up the agreement and saying to the
other, “I have this legally binding document and
you are in breach of it”. The agreement can work
only if it is voluntary.
For that reason, I very much support
amendment 76, in the name of Pauline McNeill,
which strikes just the right balance by getting
parents to focus on the child’s needs. It is to be
hoped that, even in moments of stress when the
matter comes to court, parents will be able to work
through things reasonably, to talk out differences
and to return to the parenting agreement on which
they had reached a consensus and in which they
had focused on the child’s needs.
Dr Sylvia Jackson (Stirling) (Lab): Although I
have read an awful lot of material about this issue,
particularly with regard to non-resident parents
who have problems in gaining access to their
children, I am sure that I have still not read
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everything that committee members have read on
this subject. As a result, they might well know a lot
more than I do about these matters.
From what has been said about the three
amendments, even I have some reservations
about amendments 74 and 75, in the name of
Stewart Stevenson. In all fairness, he will most
likely accept those reservations. On the other
hand, amendment 76, in the name of Pauline
McNeill, appears to take on board the points that
have been made.
That said, I feel that the courts should consider
parenting agreements as one important part of the
jigsaw. I do not think that amendment 76 would
solve the various problems in the legal system.
Instead, we must move towards more specialised
courts and introduce a quicker system. I have a
constituent who spent eight years and £50,000
trying to get access to his children only to find that
his position was worse than when he started the
process.
We must do something and I think that the bill is
a start. The UK Children and Adoption Bill shows
that the Westminster Government is moving
towards considering enforcement. I think that
Bruce McFee said that no amendments to that bill
have been proposed yet. However, I believe that
issues that the UK bill raises could dovetail well
with the convener’s proposal.
I read with great interest Alan Finlayson’s
submission and I look forward to seeing the
parenting agreement. As Marlyn Glen said, its
thrust is to get parents round the table and to have
a mediation process. The hope is that the
parenting agreement would reach an agreement
about access arrangements and many other
necessary arrangements. Marlyn Glen also
pointed out that it would be possible to change the
parenting agreement. Other countries, such as
Australia, are going along the same path as us. In
fact, Australia has a draft bill that is similar to ours.
If there was disagreement, matters would have
to move at some point from the parenting
agreement to the courts. However, if someone had
gone down the path of having a parenting
agreement—as outlined by Alan Finlayson, it
would be a central and important document—the
court system would have to have regard for that. A
parenting agreement should not be the only matter
that is taken on board at that stage, but it would be
an important aspect for consideration. I regard it
as part of the bigger issue that we are trying to
address.
The Convener: Thank you. I invite the minister
to give his view of the amendments.
Hugh Henry: I join committee members in
thanking Alan Finlayson for his sterling work. He
has made an immense contribution not only to the
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wider context of the bill but, I hope, to enabling
disputes to be more amicably resolved in the
future. Alan is almost uniquely qualified to address
the problems, with his background of being a
family law solicitor, the reporter to the children’s
panel and an honorary sheriff. He knows how
painful and difficult these situations can be and he
has seen them from different perspectives. It is
important to bear in mind the fact that there are
different perspectives and different demands,
which make it difficult to achieve a balance.
Alan Finlayson’s work in drafting a parenting
agreement is immensely helpful. However, it is fair
to mention the huge support that he had from a
steering group that comprised representatives of
diverse interests, including Scottish Women’s Aid,
Families Need Fathers and family support bodies.
They all brought their individual perspectives to
the work and helped to shape and develop it.
Clearly, parenting agreements will not solve every
problem, but I hope that they will be regarded as a
useful tool in trying to help parents to work out
what is in the best interests of their children.
Given what members have said, I believe that
they share our purpose, which is to encourage
parents, at or around the painful point of
separation, to agree arrangements for the future
care and welfare of their children. Like the courts,
we want parents to be aware that they must put
aside their differences and focus on what is in the
best interests of their children.
I accept that that is easier said than done,
especially when feelings are running high.
Members have referred to the point scoring that
can go on and the way in which children can be
used as pawns. That is why Alan Finlayson was
so strongly of the view that a parenting agreement
could not and should not take the form of a legal
contract. I re-emphasise the view that he has
expressed to the committee, which is that a
parenting agreement
“will simply be a record of the understanding that parents
have reached”.

In other words, such an agreement is intended to
be used by parents as a tool for making a little
easier the initial process by which they jointly
decide how the future care of their children can be
arranged.
12:15
There are concerns about what would happen if
what is regarded as a flexible tool were given a
legal status. We hope that a parenting agreement
will be updated and amended as the children grow
older, as their needs change and as their
relationship with their parents develops. To make
it a legally binding document that would need to be
altered at every turn would introduce not only
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unnecessary complication, but unnecessary costs.
The parties would not only have to reregister; if the
agreement were a legally binding document, I
presume that both parties would seek legal advice,
which would mean getting lawyers involved.
In addition, as Bruce McFee said, the fact that
an agreement was legally binding might make
some people hesitate to enter into it. Although
they might be quite prepared to work out an
agreement between themselves, the implications
of the document having legal status might put
them off getting involved or they might not wish to
proceed without taking legal advice. Making a
parenting agreement a legally binding document
would mean that, at every stage along the way,
lawyers would be involved and costs and
complications would be introduced.
The issue that the convener raised is about what
the court would recognise. Stewart Stevenson has
suggested that a parenting agreement should be a
legal document or contract and I have said why we
are concerned about that. In amendment 76, the
convener proposes that the court “shall have
regard to” any parenting agreement that exists. I
understand what she is driving at, and a number of
members have expressed sympathy for her view.
Although I do not disagree in any way with her
intention, her amendment is not needed and does
not serve any purpose because the courts will
consider such matters anyway.
I refer to the letter that Alan Finlayson wrote to
the committee, in which he said:
“I think that the phrase I used in my evidence was that
Agreements would have legal value, but not legal force. By
that I meant that, in my experience, any judge would take a
Parenting Agreement very seriously, and, if it had been
breached, would want to know why.”

That is the proper context in which to consider
parenting agreements. I would fully expect a court
to consider a parenting agreement; indeed, I
would be astonished if it did not do so. When
courts consider orders relating to children, they
always take into account both the existing
arrangements for the child and the views of the
parents, and it is right for the committee and for
me, as minister, to put on record the fact that, if a
parenting agreement exists, we would expect it to
have relevance. However, I am sure that a court
would consider such an agreement, although it
would remain a matter for the court to determine
whether it was the deciding factor. Certainly, to
stipulate in the bill that parenting agreements are
legally binding would be the wrong thing to do, and
even going as far as the convener suggests would
probably be unnecessary. Nevertheless, a clear
message is going out about the value that we
attach to parenting agreements and the
contribution that they can make.
It is recognised that courts take into account the
best interests of the child. Therefore, we would
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expect the courts to take into account a parenting
agreement because it would indicate what the
parents intended for their children. Alan
Finlayson’s phrase about an agreement having
legal value but not legal force is the best way to
proceed. He said that a parenting agreement
would be a piece of evidence before the court, to
which the court might give considerable weight.
The Convener: I agree 100 per cent with the
minister and Alan Finlayson, but at the end of the
day Alan Finlayson is only giving his opinion as
the Executive’s reporter. What matters is the effect
of the law, and what the Executive has to say
about it.
Hugh Henry: I accept that, and I hope that what
I have said about expecting parenting agreements
to be considered gives force to passing the bill. I
repeat Alan Finlayson’s phrase that
“any judge would take a Parenting Agreement very
seriously, and, if it had been breached, would want to know
why.”

I would expect the courts to give due consideration
to parenting agreements and I believe that they
would take them seriously, as Alan Finlayson has
suggested. If a parenting agreement had been
breached, it would be right for a court to know
why. Therefore, I would argue that amendment 76
is not necessary and, indeed, would not make a
significant difference to the responsibility of the
courts and the way in which they operate.
A slightly different issue, which is not before us
but which Bruce McFee has raised, is about court
decisions not being enforced. In my discussions
with sheriffs, many of them have said that they
agonise privately over the difficult decisions that
they make and they take the best interests of the
child into account. Bruce McFee said that there is
no evidence of any push to resolve enforcement
issues, but I do not know whether that is an
accurate portrayal of the situation; it is just that the
Executive has not heard any suggestions that can
help to resolve the problem, and nothing has come
before the committee that would help to resolve it.
If someone had a suggestion that was not only
enforceable but clearly in the best interests of the
child, we would consider it, but we have heard
nothing that would make any significant
contribution to resolving this particularly thorny
issue.
The other thing to bear in mind is that the courts
have fairly serious powers to resolve such matters:
they can fine a person who ignores a court order;
ultimately, they can jail a person; and they can
change the custody of the child. In every case in
which that does not happen, the court will have
concluded that it should not happen because that
would not serve the best interests of the child.
None of us has managed to come up with a simple
formulation that meets the express concerns of the
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parent who has been wronged without having a
drastic impact on the child. The courts have the
power to address the interests of a wronged
parent, but instead they consider the best interests
of the child. That sometimes leads to difficulties,
which have been well documented. I have no
solution to offer the committee, and I do not think
that the committee has been able to come up with
a solution. It would take something unprecedented
to happen for a simple solution to come up that will
please every party. We should always bear in
mind the fact that if we resolve the interests of the
wronged parent, not only will another party be
deeply aggrieved, but a child may be deeply
affected.
Mr McFee: What I am suggesting is not
necessarily the answer—indeed, I appreciate
entirely what you are saying and accept that the
disposal remedies that are available to the courts
will often be detrimental to the child’s interests.
However, is it true that community disposals that
may be available in other circumstances are not
available in the circumstances that we are
discussing? Should that matter be considered? I
am not offering an instant solution—that would be
stupid in the circumstances—but the range of
disposals that is available may result in nothing
being seen to be done. I appreciate that even if a
community disposal were available, one would
have to ensure that it would not be detrimental to
the child’s interests, but perhaps that could be
considered.
Dr Jackson: I want to raise two issues. In his
submission, Alan Finlayson stated:
“A Court would be likely to respect the fact that there had
been an agreement and place an onus on the parent
seeking change to show that material change was such as
to warrant substitution of an alternative conclusion to that
which the parents had jointly agreed.”

Given the words “would be likely to” and in light of
the minister’s agreement that a court should see a
parenting agreement as perhaps not the most
important factor, but at least a very important
factor, I cannot see the problem with saying that in
the bill. Indeed, perhaps the bill ought to include
something
about
parenting
agreements
themselves. Failing to mention such an important
document just seems to be remiss.
Secondly, I did not realise that we were going to
discuss enforcement orders today—I thought that
we would discuss them next week. I have had to
do a considerable amount of reading about such
orders—without the support of any number of
advisers—and I intend to examine what the
minister knows about what exists at the United
Kingdom level, because there have been ideas
there about using community orders. Therefore,
there are suggestions that we can consider and it
would be incorrect to say that there is nothing to

2277

9 NOVEMBER 2005

consider yet because we are working to a
deadline.
The Convener: I will clarify matters. Issues in
the section that we are dealing with overlap with
issues to do with the enforcement of contact
orders that we have previously discussed. This
week’s new deadline will allow you and other
members to lodge amendments. A new section
will be discussed, so the debate will not close
today. I thought that it would be in the interests of
members to widen the discussion. However, it is a
matter for members to decide whether they want
to lodge amendments. So far, the minister is right.
Committee members have raised issues and
concerns, but so far we have not suggested
anything to the Executive for it to consider.
Do you want to come back in, minister?
Hugh Henry: If I may, convener. I will be brief.
Sylvia Jackson asked why the bill does not
mention parenting agreements. The parenting
agreement process was always seen as being a
non-legislative process, so I am not sure that
putting it in the bill would make much sense or
would change anything. We are clear about the
context in which parenting agreements can be
used.
I have made clear the Executive’s position on
how parenting agreements should be considered,
and I am aware that we should not be seen to be
interfering with the court’s responsibilities. The act
can create a context that will influence the legal
process, but there is a line beyond which we
should not go—we should not try to tell the courts
what they should or should not do.
Bruce McFee asked about other opportunities.
We did not examine what happens in England and
Wales for the bill, although we can always learn
from what happens elsewhere. We have sought to
consider what is right in a Scottish context.
Irrespective of what kind of order a court issues—
whether it is a community order or any other
order—the problem that is ultimately faced is what
sanction the court can impose if someone ignores
and refuses to go along with it. That is the problem
that no one has been able to resolve adequately.
What do we do when someone blatantly and
deliberately breaches an order for their own
reasons? Currently, there are sanctions that the
court can consider imposing in individual cases.
12:30
The Convener: I hear what you are saying
about amendment 76. You might have been
happier if it had said “may have regard to” rather
than “shall have regard to”. As I said, I support 100
per cent the statement that the parenting
agreement will have legal value but not legal
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force—that is of great assistance to me. However,
before I decide whether to press amendment 76, I
ask you to clarify that that is also the Executive’s
position. Will that be clearly stated? What
significance will your saying today that that is the
position have after the bill is passed, for the
purposes of arguing the point in court?
Hugh Henry: The only significance of any
comments that I make—or that any minister
makes—during scrutiny of a bill is that people may
refer to what was said during a bill’s passage to
seek the intention behind it. It is clear to me that
nothing that I am saying is about telling the courts
what they will or will not do, although I have
argued that we would expect the courts to have
regard to the agreements. Everything that Alan
Finlayson has said leads me to conclude that that
expectation is a realistic one. However, we do not
think that it is necessary for the bill to state, as
amendment 76 does, that that should happen. We
think that the courts would have regard to the
parenting agreements.
As I said, Alan Finlayson made it quite clear that
any judge would take a parenting agreement
seriously. He was speaking from experience, and
that is what we would hope and expect to happen.
In a sense, the difference between our position
and the position in amendment 76 is a semantic
one. We question whether it is absolutely
necessary to insert the requirement in the bill for
the desired effect to be achieved.
The Convener: Is that your final word on the
matter? Would you not think about lodging an
amendment at stage 3? I am having difficulty in
deciding how to vote. You are saying all the things
that I want to hear, and I do not see a difference of
opinion other than on whether the requirement
should be included in the bill. My concern is that, if
I do not press amendment 76 today and I then
worry about the parenting agreement not carrying
enough weight because it is not mentioned in the
bill, I will not be able to revisit the matter at stage
3.
Hugh Henry: I give you an assurance on that
specific point. I will reflect on your concerns and
look at what we can say at stage 3 to give the kind
of assurances that you have sought. I will also see
whether there is anything that I can put in writing
ahead of stage 3, which may enable you to decide
whether to return to the matter at stage 3. I will put
what I can in writing to the committee and, if
required, put something on the record at stage 3,
although I am not sure what that would be. That
would give you the opportunity to decide whether it
is necessary to return to the matter.
The Convener: Thank you. That is helpful. I call
Stewart Stevenson to wind up the discussion.
Stewart Stevenson: The absolutely clear thing
that has come out of our discussion is the fact that
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the process of producing a parenting agreement is
more important than the agreement itself. That is
when parents, in a child-focused way, compromise
and discuss what is best for the child. With that in
mind, our test for deciding whether we want to
include the amendments in the bill is whether
doing so is likely to improve the process or change
the nature of the product. They might not change
the words of the product, but they might change its
nature, in that its status in the legal system would
be changed, which could influence the process by
which the product is produced.
I find it slightly perverse that an important
element of the process of reforming family law
should end up not making any direct reference to
the important changes that Alan Finlayson has
brought before the Executive and the committee.
However, I am quite persuaded that amendments
74 and 75 go too far and would be likely to be
counterproductive due to the adverse rather than
positive effects that they would have on the
process. If pressed by the convener, I will support
her amendment 76, but I seek the committee’s
agreement to withdraw amendment 74.
Amendment 74, by agreement, withdrawn.
Amendments 75 and 76 not moved.
The Convener: Amendment 77, in the name of
Mike Pringle, is in a group on its own. As Jim
Wallace is Mike Pringle’s substitute today, he will
be speaking to and moving the amendment.
Mr Wallace: Mike Pringle has lodged
amendment 77 and I am happy to speak to it. It
would give step-parents rights in relation to
children. I have no doubt that, during the
committee’s deliberations, members will have
heard from Stepfamily Scotland and others about
the situation in which step-parents find themselves
if they want parental rights in respect of their
stepchildren.
As I understand the law at present, a stepparent can acquire parental rights only by going to
court to seek an order for those rights, or by way
of adoption. Both those courses of action have
disadvantages. As members will recall, the
overriding principle or guideline for the court is
minimum intervention—the court should not make
an order if there is no need to make an order.
Therefore, if the mother and stepfather or father
and stepmother agree with the step-parent
acquiring parental rights, the court is likely to
refuse an application because there is no dispute
between the parties. I understand that that is how
the courts apply the legislation in practice,
although it may not be a literal interpretation of the
Children (Scotland) Act 1995. It is clear that the
issue arises primarily in situations where
relationships break down, but at that stage it may
be too late for an application to the court.
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The other process is adoption, which terminates
all parental rights of the other natural parent. That
is not always an appropriate way of proceeding.
For example, where there continues to be contact
between the child and his or her other parent, an
attempt to proceed with adoption would be likely to
be met with opposition; it could well be messy,
expensive and acrimonious and would probably
not be in the interests of the child.
Amendment 77 would provide for circumstances
where the step-parent is married to one of the
natural parents and has been living in a family
relationship with the spouse and child for a
continuous period of not less than two years. That
addresses the concern about the possibility that a
series of people could acquire an interest. The
provision is designed to ensure some degree of
stability in the relationship. Under the new section,
such a person would be considered to be a stepparent. In agreement with those people who are
set out in the subsection (3), that person would
have the same parental responsibilities and rights
in relation to the child as were held by the spouse
on that date. Subsection (3) lists the individuals
who are referred to in subsection (2) as being the
spouse and the child’s other parent, but only in a
situation in which that other parent continues to
have parental responsibilities and rights—that
requirement would not obtain if it were not
possible to make contact with the other parent.
No doubt, colleagues have heard some case
studies. Mike Pringle has furnished me with a
report from a one-day conference on stepfamilies
and the law, which was sponsored by the Faculty
of Advocates and W Green, the publisher, under
the auspices of Stepfamily Scotland. The report
details a number of specific cases in which there
have been quite difficult family relationships as a
result of the fact that the step-parent does not
have any formal rights or responsibilities.
One case concerns a couple who have been
together for 13 years. The woman had two
children by a previous relationship and the man
had a son. The children had lived with the couple
for all those years and the woman’s children had
got to the stage at which they were calling the man
dad. He provided for them, clothed them, fed them
and helped to bring them up. When, sadly, one of
the daughters went off the rails, as far as the
social work department was concerned the
stepfather simply did not exist; it did not view him
as having any responsibilities or rights. He felt that
he was made to take a back seat because he was
not formally involved in circumstances in which,
because of the relationship that had been
established, he could have contributed much. All
mail was addressed only to the mother, telephone
conversations were directed only to the mother
and so on. In that case, which involves a third
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party, the proposal in amendment 77 would have
been useful.
The issue that the amendment deals with is
important. Our legal advisers tell me that there
might be some defects in the drafting of the
amendment and have suggested that, although
the amendment relates only to married couples, it
might be better if it included civil partnerships as
well. The committee might want to discuss that.
However, I believe that the amendment seeks to
address an important issue in a considered way.
I move amendment 77.
Stewart Stevenson: Jim Wallace slightly
spoiled his case at the end. One of the things that
gave me some heart was that, for the first time, we
had a proposal that directly encourages marriage,
which—as I have said before—I regard as being
the gold standard. In that sense, I think that the
amendment is good. Of course, I am not going to
rule out supporting the proposal if, at a later date,
the concept of civil partnerships is added. The
point is that the proposal says that the step-parent
acquires those rights only when they step up and
formalise the relationship with an actual parent.
One thing is missing from the proposal and,
although that would not prevent me from
supporting the amendment, I think that it will have
to be addressed at a later point. If the step-parent
is married to or is the civil partner of the natural
parent and the natural parent dies, I do not see
why the bill should not cover the acquisition of a
further step-parent, so that the family would have
two step-parents.
The nature of modern family life being what it is,
there is a range of further possibilities. A stepparent may gain all the legal rights and
responsibilities that a natural parent would have
had and it should be possible to transfer those
rights and responsibilities to any subsequent
relationship that the step-parent might form that
would be of benefit to the child. That would, in
effect, give the child two parents in practice, if not
in genetic inheritance. However, the lack of such a
provision is not a reason in itself for opposing the
amendment; it is merely an observation on how it
might be enhanced.
12:45
Mr McFee: I would be concerned if we started
having civil partnership step-parents. If we were to
come back to the amendment at stage 3, I wonder
where it would lead us.
I realise that Jim Wallace is not the author of
amendment 77, but I have a question about the
effect of proposed subsection (3)(b), under which
a step-parent can gain parental responsibilities
and rights if both biological parents—if, of course,
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they are available—agree that the step-parent
should acquire them. What happens if the stepparent and the biological parent split? Can the
other
biological
parent
withdraw
the
responsibilities and rights from the step-parent?
The biological parent may be happy for the stepparent to have those responsibilities and rights
while the relationship endures, but may not be
happy to let them continue if the relationship ends.
There could be unintended consequences. It is
not that I am unsympathetic to the idea of the
amendment. We have seen several cases in
which grave injustices have been done to stepparents and to fathers. However, what we propose
should be enforceable and should not make a
mockery of the entire situation. There is a danger
that Jim Wallace’s reasonable proposal might, in
some circumstances, make a bad situation worse.
Marlyn Glen: At the risk of repeating myself, I
must say that, when we are talking about family
law, we need to avoid making value judgments
such as talking about “the gold standard” in
families. We need to support families no matter
what form they take. The central thrust of family
law is to protect the child in whatever kind of family
they live. All families need support: it does children
no good at all if we undermine the kind of family
that they happen to live in.
My problem with the amendment is that it
complicates an already extremely complicated
situation. If a proposal is to work, it cannot work
just for one particular permutation; it has to work
for all sorts of permutations. It has to take into
consideration the separation, divorce or death not
just of the first couple, but of any subsequent
couples. The effects would have to be looked at all
the way down the line. Although I have sympathy
with the step-parent whom Jim Wallace was
talking about, the amendment would add nothing
to the bill, so I will not support it.
Margaret Mitchell: I welcome the intention
behind the amendment, but I share Bruce McFee’s
reservation. If one of the parents or partners has
acquired rights with the formalisation of the
relationship, the case seems to be an open-andshut one—there is no dispute. However—I am not
making a value judgment—the amendment would
make the possibility of walking away to form
numerous different relationships easier. I would
like some clarification on that point.
Mrs Mulligan: Like other members, I have
sympathy for the step-parent. Indeed, we are all
aware of the kinds of cases that Jim Wallace
highlighted in which step-parents fulfil the role that
we want them to fulfil. However, if we want the bill
to focus on children, I wonder whether enshrining
in legislation the provision in amendment 77 will
complicate matters and make things more difficult
for children if circumstances change. I repeat my
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sympathy for step-parents and the roles that they
perform, but I do not think that the approach
suggested in the amendment is necessarily the
right one in this respect.
The Convener: I echo Mary Mulligan’s point.
Although I want to make things easier for stepparents—and more must be done to acknowledge
the number of step-parents in Scotland—my
reservation about amendment 77 is that, if the
courts have to decide whether to grant parental
rights and responsibilities, they will presumably
look after the child’s interests. In any decision on
granting rights and responsibilities to non-natural
parents, thought would have to be given to who
would look after the child’s interests.
Hugh Henry: I understand the concerns that
have motivated Mike Pringle to lodge amendment
77. Throughout Scotland, a vast number of stepparents care for and love their stepchildren, which
is how it should be. However, the difficulty is what
happens when things go wrong. As Mary Mulligan
and Marlyn Glen have pointed out, the
amendment will complicate matters for children
and introduce complexities into the legislation.
The convener mentioned the court’s role. In
theory, the courts could, if required, extend PRRs
to a step-parent. However, as Bruce McFee
pointed out, what would happen if we agreed to
the amendment and a relationship between a
natural parent and a step-parent broke up a year
after the two-year period suggested in the
amendment ended? Both the natural parents and
the step-parent could end up with PRRs. In fact,
although Jim Wallace said that amendment 77
tries to address the problem of other adults
coming in during that two-year period, we could
end up with yet another step-parent having PRRs.
Stewart Stevenson: Proposed subsection
(1)(b) refers to a qualifying period of “two years”. Is
the minister suggesting that a longer qualifying
period would be acceptable?
Hugh Henry: No. I am simply suggesting that,
with that qualifying period, a number of other
people could be granted PRRs.
However, that is not the main issue. What
happens if the mother does not want the stepparent in question to have PRRs? She will have to
apply to court for a section 11 order to take those
rights away. We will have introduced new rights for
a third adult; a natural parent who wanted to get
the third adult out of the child’s life would have to
take the matter back to court.
Such an approach introduces all sorts of
problems, not least for the child. I understand what
Mike Pringle is driving at, but I wonder whether
amendment 77 addresses the issue from the
perspective of the adult instead of the child. It
would be in the child’s interests if, as Jim Wallace
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pointed out, a step-parent wanted, for all the right
reasons, to be involved in resolving a problem that
the child had. However, if we then tried to use the
law to address that specific concern, we would
also allow the law to introduce rights for adults
irrespective not only of whether the child wanted
that, but of whether it was in the best interests of
the child. That departs from everything else that
we have considered in the bill.
The rights of step-parents are a complicated and
sensitive matter and I understand not only what
the issue is, but why Mike Pringle is attempting to
do something about it. Trying to resolve the
weakness of the situation in which many stepparents find themselves has an attraction, but I am
not sure that amendment 77 represents the right
approach.
We consulted on similar provisions in the past
and, having taken evidence, we were persuaded
that a legislative approach was not the best way
forward. Organisations such as the Family Law
Association and the Law Society of Scotland
agreed on that. The commissioner for children and
young people also concluded that such provisions
would not be in the child’s best interests.
I give a commitment that, as part of our public
information campaign, we will give greater
publicity to the powers available in existing
legislation for delegating parental rights to stepparents, but I share the concerns of committee
members that amendment 77 is probably not the
right way of dealing with the matter.
Mr Wallace: I am grateful to colleagues for their
contributions to the debate. We have been
discussing a difficult subject and members have
addressed it sensitively. Just as many people say
that such provisions might make life more
complicated for the children, equally, there are
many circumstances in which not having such an
opportunity to acquire rights could make life
complicated for the children. The examples that
have been given highlight some of the difficulties
that can arise.
I add a further caveat: one of the concerns
expressed was the possibility of having a
succession of step-parents who would acquire
parental responsibilities and rights. As the
amendment is currently drafted, one would have to
be married to the parent to acquire rights. Even if
the provision were extended to civil partnerships,
those involved would have to be in a formal
relationship. Before anyone else could acquire
step-parent rights, the initial marriage or civil
partnership would have to be dissolved; there
would be a legal action in any event whereby any
problem about whether the step-parent should
continue to have particular responsibilities and
rights in relation to the child could be resolved. It is
not as though we would have to invent a new legal
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proceeding; there would have to be a legal
proceeding to dissolve the existing marriage or
civil partnership anyway.
That said, it is important that Mike Pringle, the
lodger of the amendment, should have the
opportunity to consider the points that the minister
and other colleagues have made about his
amendment; he should be able to address those
issues and perhaps revisit the matter at stage 3.
Therefore, I do not wish to press the amendment
at this point.
Amendment 77, by agreement, withdrawn.
The Convener: I assume that there will be a fair
bit of debate about amendment 78, which is next
in the proceedings. In view of that and because we
have other business to conduct, I suggest that we
stop stage 2 now and continue with it next week.
Is that agreed?
Members indicated agreement.
The Convener: We will start with Marlyn Glen’s
amendment 78 at the next meeting. There are two
further items of business, but I will suspend the
meeting for a couple of minutes, as members
need a comfort break.
13:00
Meeting suspended.
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13:04
On resuming—

Subordinate Legislation
Civil Partnership
(Jurisdiction and Recognition of
Judgments) Regulations 2005 (draft)
The Convener: Item 2 is subordinate legislation.
Once again, we welcome the Deputy Minister for
Justice, Hugh Henry. I refer members to the note
that has been prepared by the clerk. I ask the
minister to speak to and move motion S2M-3511.
Hugh Henry: The draft Civil Partnership
(Jurisdiction and Recognition of Judgments)
Regulations 2005 will incorporate into the Scots
law of civil partnership the same grounds of
jurisdiction as are contained in the European
Union regulations—known as Brussels 2a—on
matrimonial proceedings. They also provide for
recognition of judgments from other member
states that have been issued in civil partnership
proceedings.
The regulations are to ensure equal access to
justice for civil partners. European Union
legislation has changed our domestic law
concerning matrimonial proceedings by making
some new grounds of jurisdiction available to the
Scottish courts, and by providing for judgments to
circulate through the EU. That legislation does not
apply to civil partnership proceedings, as the
situation in that regard is still rapidly evolving in
the different member states. Some member states
still have no mechanism to allow same-sex
couples to enter binding legal relationships,
although the trend is clearly for more countries to
go down the civil partnerships route.
The issues for us are whether we should give
civil partners the same access to the Scottish
courts as they would have under the Brussels
agreement if they had been married, and whether
to provide for recognition of judgments in civil
partnership proceedings from elsewhere in the
European Union. If we do not do that, the effect
will be to restrict that access to civil partners. If a
civil partner were to discover that he or she could
not bring dissolution proceedings here, for
instance, even though he or she would have been
able to bring divorce proceedings if they had been
married, that civil partner would be likely to feel
discriminated against on the basis of sexual
orientation. I hope that members agree that such
couples should have equal access to the courts.
I move,
That the Justice 1 Committee recommends that the draft
Civil Partnership (Jurisdiction and Recognition of
Judgements) Regulations 2005 be approved.
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Family Law (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 17
Marlyn Glen
78

After section 17, insert—
<Parental responsibilities and parental rights: treatment of children
Exercise of parental responsibilities and parental rights: treatment of children
After section 5 of the Children (Scotland) Act 1995 (c.36) there shall be inserted—
“Parental responsibilities and parental rights: treatment of children
5A

Exercise of parental responsibilities and parental rights: treatment of
children
In—
(a) exercising parental responsibilities and parental rights, a parent; or
(b) exercising the responsibility under section 5(1) above, a person;
shall treat the child with respect for the child’s person and individuality and
may not subject the child to physical punishment or other injurious or
humiliating treatment.”>

Dr Sylvia Jackson
80

After section 17 insert—
<Contact orders
Contact orders: warning notices
After section 11 of the Children (Scotland) Act 1995 (c.36) (court orders relating to
parental responsibilities etc.) there shall be inserted—
“11A

Contact orders: warning notices
Where the court makes (or varies) a contact order, it shall attach to the contact
order (or the order varying the contact order) a notice warning of the
consequences of failing to comply with the contact order.”.>

SP Bill 36-ML4
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Dr Sylvia Jackson
81

After section 17 insert—
<Breach of contact orders: offence
After section 11 of the Children (Scotland) Act 1995 (c.36) (court orders relating to
parental responsibilities etc.) there shall be inserted—
“11B

Breach of contact orders: offence

(1)

A person who, without reasonable excuse, fails to comply with a contact order
shall be guilty of an offence.

(2)

But a person shall not be guilty of an offence under subsection (1) if before the
failure occurred the person had not been given, or otherwise informed of the
terms of, a notice under section 11A relating to the contact order.

(3)

A person guilty of an offence under subsection (1) shall be liable on summary
conviction—
(a) for a first offence under subsection (1)—
(i) to a fine not exceeding level 3 on the standard scale;
(ii) to a supervised attendance order (as if the offender were a person
aged 18 or over who had failed to pay a fine (or part or instalment
of a fine) exceeding level 1 on the standard scale),
(b) for any such subsequent offence—
(i) to a fine not exceeding level 5 on the standard scale;
(ii) to a community service order (as if the offender had been
convicted other than on indictment of an offence punishable by
imprisonment).

(4)

The Scottish Ministers may by regulations provide for a system to be
established offering the opportunity, by paying a fixed penalty, to discharge
any liability to be convicted of an offence under subsection (1).

(5)

In this section—
(a) any reference to a contact order includes a reference to an interim contact
order or to an order varying a contact order;
(b) “supervised attendance order” and “community service order” have the
same meaning as in the Criminal Procedure (Scotland) Act 1995
(c.46).”.>

Dr Sylvia Jackson
*82

After section 17 insert—
<Breach of contact orders: compensation for financial loss
After section 11 of the Children (Scotland) Act 1995 (c.36) (court orders relating to
parental responsibilities etc.) there shall be inserted—
“11C
(1)

Breach of contact orders: compensation for financial loss
Subject to subsection (2), if the court is satisfied that—
(a) an individual has failed to comply with a contact order; and

2
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(b) a person falling within subsection (5) has suffered financial loss by
reason of the breach,
it may make an order requiring the individual in breach to pay the person
compensation for that financial loss.
(2)

The court may not make an order under subsection (1) if it is satisfied that the
individual in breach had a reasonable excuse for failing to comply with the
contact order.

(3)

The burden of proof as to the matter mentioned in subsection (2) lies on the
individual who claims to have had a reasonable excuse.

(4)

An order under subsection (1) may be made only on an application by the
person who claims to have suffered financial loss.

(5)

The following persons fall within this subsection—
(a) the person who is, for the purposes of the contact order, the person with
whom the child concerned lives or is to live;
(b) the person whose contact with the child concerned is provided for in the
contact order;
(c) the child concerned.

(6)

Where the person proposing to apply for an order under subsection (1) is the
child concerned, the child must obtain the leave of the court before making
such an application.

(7)

The court may grant leave to the child concerned only if it is satisfied that the
child has sufficient understanding to make the proposed application.

(8)

The amount of compensation is to be determined by the court, but may not
exceed the amount of the applicant’s financial loss.

(9)

In determining the amount of compensation payable by the individual in
breach, the court shall take into account the individual’s financial
circumstances.

(10) An amount ordered to be paid as compensation may be recovered by the
applicant as a civil debt due to the applicant.
(11) Section 11(7) applies to an order under subsection (1) of this section as it
applies to an order under subsection (1) of that session.
(12) In this section—
(a) any reference to a contact order includes a reference to an interim contact
order or to an order varying a contact order;
(b) any reference to the court means the Court of Session or sheriff court.”.>


144

3

Pauline McNeill
79

After section 17 insert—
<Court orders relating to parental responsibilities etc.
Court orders relating to parental responsibilities etc.: expedited court procedure
The Scottish Ministers shall by regulations establish an expedited court procedure for
the making of orders under section 11 of the Children (Scotland) Act 1995 (c.36) (court
orders relating to parental responsibilities etc.).>
Section 18
Cathy Jamieson

45

In section 18, page 8, line 17, leave out from <a> to end of line 22 and insert <either member of a
couple consisting of—
(a) a man and a woman who are (or were) living together as if they were husband and
wife; or
(b) two persons of the same sex who are (or were) living together as if they were civil
partners.>
Cathy Jamieson

46

In section 18, page 8, line 25, leave out <cohabitation> and insert <relationship; and>
Cathy Jamieson

47

In section 18, page 8, leave out lines 26 to 28 and insert—
<( ) the nature and extent of any financial arrangements subsisting, or which subsisted,
during the relationship.>
Brian Adam
Supported by: Fergus Ewing

34

Leave out section 18
Section 19
Brian Adam
Supported by: Fergus Ewing

35

Leave out section 19
Section 20
Brian Adam
Supported by: Fergus Ewing

36

Leave out section 20

4
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Section 21
Cathy Jamieson
48

In section 21, page 9, line 18, after third <the> insert <appropriate>
Cathy Jamieson

49

In section 21, page 9, line 24, leave out <the cohabitants> and insert <whom the cohabitants are
the parents>
Marlyn Glen

83

In section 21, page 9, line 24, at end insert <; or
( )

a child who is being or has been carried by one of the cohabitants as a
result, in pursuance of a joint decision by them, of the placing in her of an
embryo or of sperm and eggs or of her artificial insemination;>

Cathy Jamieson
50

In section 21, page 9, line 32, leave out <child of the cohabitants> and insert <relevant child>
Cathy Jamieson

51

In section 21, page 9, line 32, at end insert—
<(3A) In considering whether to make an order under subsection (2)(a), the appropriate court
shall have regard to the matters mentioned in subsections (3B) and (3C).
(3B) The first matter is the extent to which any economic advantage derived by the defender
from contributions made by the applicant is offset by any economic disadvantage
suffered by the defender in the interests of—
(a) the applicant; or
(b) any relevant child.
(3C) The second matter is the extent to which any economic disadvantage suffered by the
applicant in the interests of—
(a) the defender; or
(b) any relevant child,
is offset by any economic advantage the applicant has derived from contributions made
by the defender.>
Cathy Jamieson

52

In section 21, page 9, line 33, after <the> insert <appropriate>
Cathy Jamieson

53

In section 21, page 9, line 39, at end insert—
<“appropriate court” means—
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(a)

where the cohabitants are a man and a woman, the court which would have
jurisdiction to hear an action of divorce in relation to them if they were
married to each other;

(b) where the cohabitants are of the same sex, the court which would have
jurisdiction to hear an action for the dissolution of the civil partnership if
they were civil partners of each other;>
Cathy Jamieson
54

In section 21, page 10, leave out lines 1 and 2 and insert—
<“child” means a person under 16 years of age;>
Cathy Jamieson

55

In section 21, page 10, line 4, leave out <child of the cohabitants> and insert <relevant child>
Cathy Jamieson

56

In section 21, page 10, line 10, at end insert—
<( ) For the purposes of this section, a child is “relevant” if the child is—
(a) a child of whom the cohabitants are the parents;
(b) a child who is or was accepted by the cohabitants as a child of the family.>
Brian Adam
Supported by: Fergus Ewing

37

Leave out section 21
Section 22
Cathy Jamieson

57

In section 22, page 10, line 30, at end insert <; and
( ) any other matter the court considers appropriate.>
Cathy Jamieson

60

In section 22, page 10, line 33, leave out <in respect of legal rights and prior rights>
Cathy Jamieson

61

In section 22, page 10, line 34, after <spouse> insert <or civil partner>
Cathy Jamieson

63

In section 22, page 11, line 3, leave out <Subject to subsection (7)>
Cathy Jamieson

64

In section 22, page 11, line 5, leave out subsection (7)

6
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Cathy Jamieson
65

In section 22, page 11, line 24, after <spouse> insert <or surviving civil partner>
Cathy Jamieson

66

In section 22, page 11, line 25, leave out <any> and insert <the>
Cathy Jamieson

67

In section 22, page 11, line 25, leave out <a> and insert <any>
Cathy Jamieson

68

In section 22, page 11, line 25, after <spouse> insert <or surviving civil partner>
Brian Adam
Supported by: Fergus Ewing

38

Leave out section 22
Section 23
Cathy Jamieson

69

In section 23, page 11, line 32, leave out <(“A”)>
Cathy Jamieson

70

In section 23, page 11, line 34, leave out from <in> to end of line 36 and insert <as the civil
partner of the injured person;”>
Brian Adam
Supported by: Fergus Ewing

39

Leave out section 23
Section 24
Brian Adam
Supported by: Fergus Ewing

40

Leave out section 24
Schedule 1
Cathy Jamieson

13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—
“111A
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Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

7

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>
After section 30
Cathy Jamieson

22

After section 30, insert—
<Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.>
Schedule 2
Cathy Jamieson

23

In schedule 2, page 23, line 13, at end insert—
<The Family Law (Scotland) Act 1985 (c.37)
(1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

8
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(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.>

Cathy Jamieson
24

In schedule 2, page 23, line 15, leave out from beginning to <1986> and insert—
<( )

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows.

( )

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

( )

In section 9>

Cathy Jamieson
25

In schedule 2, page 23, line 20, leave out from <, with> to <below,”,> on line 21
Schedule 3
Cathy Jamieson

26

In schedule 3, page 24, line 6, at end insert—
<The Married Women’s Policies of
Assurance (Scotland) Act 1880 (c.26)

In section 2, in the definition of “children”, the words
“illegitimate or”.>

Cathy Jamieson
27

In schedule 3, page 24, line 8, at end insert—
<The Industrial and Provident Societies
Act 1965 (c.12).

In section 25, in subsection (1), the words “subject to
subsection (2) of this section,” and subsection (2).

The Legitimation (Scotland) Act
1968 (c.22).>

The whole Act.

Cathy Jamieson
41

In schedule 3, page 24, line 10, at end insert—
<The Friendly Societies Act 1974 (c.46)

In section 68, subsection (2) and, in subsection (3), the
words from “and” to the end.>

Cathy Jamieson
29

In schedule 3, page 24, line 14, at end insert—
<In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.>
Cathy Jamieson

30
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In schedule 3, page 24, line 19, column 2, at beginning insert—
9

<In section 1, in subsection (2), the words “Subject to
subsection (4) below,” and subsection (3).>
Cathy Jamieson
31

In schedule 3, page 24, line 20, at end insert—
<The Civil Evidence Act 1988 (c.32)

In section 8, in subsection (2), the words “legitimacy,
legitimation, illegitimacy,”.>
Long Title

Cathy Jamieson
71

In the long title, page 1, line 6, after <wife> insert <or civil partners>

10
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Family Law (Scotland) Bill
Procedural Supplement to the 4th Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Parental responsibilities and parental rights: treatment of children
78
Parental responsibilities and parental rights: contact orders
80, 81, 82
Court orders relating to parental responsibilities etc.: expedited court procedure
79
Meaning of “cohabitant”/”relative”
45, 46, 47, 69, 70, 71
Cohabitation: legal consequences
34, 35, 36, 37, 38
Financial provision where cohabitation ends: matters court may take into consideration
48, 49, 83, 50, 51, 52, 53, 54, 55, 56
Provision for cohabitant dying intestate
57, 60, 61, 63, 64, 65, 66, 67, 68
Administration of Justice Act 1982: meaning of “relative”
39
Cohabitation: domestic interdicts

SP Bill 36-PS4


152

1

Session 2 (2005)

JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
37th Meeting, 2005 (Session 2)
Wednesday 16 November 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 4).
Amendment 45 was agreed to (without division).
The following amendments were agreed to (by division)—
80 (For 4, Against 3, Abstentions 0)
46 (For 5, Against 2, Abstentions 0)
47 (For 5, Against 2, Abstentions 0)
The following amendments were disagreed to (by division)—
81 (For 2, Against 3, Abstentions 2)
82 (For 3, Against 3, Abstentions 1; amendment disagreed to on casting vote)
Amendments 78 and 79 were moved and, with the agreement of the Committee,
withdrawn.
The Committee ended consideration of the Bill for the day, no sections having been
disposed of.
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Scottish Parliament
Justice 1 Committee
Wednesday 16 November 2005
[THE CONVENER opened the meeting at 09:59]

Family Law (Scotland) Bill:
Stage 2
The Convener (Pauline McNeill): Good
th
morning and welcome to the 37 meeting in 2005
of the Justice 1 Committee. Members should do
the usual and switch off their mobile phones. No
apologies have been received.
Agenda item 1 is stage 2 of the Family Law
(Scotland) Bill. I welcome back Mike Pringle and
welcome Brian Adam and Sylvia Jackson. Fergus
Ewing will join us later. I welcome again the
Deputy Minister for Justice, Hugh Henry, and
Carol Duncan and Kirsty Finlay, who will assist
him. I also welcome David McLeish.
After section 17
The Convener: Amendment 78, in the name of
Marlyn Glen, is in a group on its own.
Marlyn Glen (North East Scotland) (Lab): The
aim of amendment 78 is to give children the same
protection from assault as adults currently have.
The amendment meets the requirements of the
United Nations Committee on the Rights of the
Child, and I will move it particularly because the
next bill that the committee will consider is the
Scottish Commissioner for Human Rights Bill,
which includes adherence to the United Nations
Convention on the Rights of the Child, and starting
now to consider the rights of children properly will
provide a good marker.
The Family Law (Scotland) Bill is the right place
to include an amendment that proposes to prohibit
the corporal punishment of children. Almost all
children’s charities support the amendment, for
which I thank them. The demand that has been
made on behalf of children will not go away, so I
urge members to consider the amendment. If we
do not grasp the opportunity that exists, the issue
will come back—it will not go away just because
we might think that the proposal is being made in
the wrong place.
The children are unbeatable! alliance believes
that the Family Law (Scotland) Bill is the proper
vehicle for reforming the law on hitting children
and that the legal position should be set out in the
context of balancing parental rights and
responsibilities—which the law is about—and
children’s human rights. Children have the right to
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live free from fear and violence and adults have
the right to discipline their children positively
without using violence. We spend a lot of time in
the Parliament talking about working to counter
the culture of violence and bullying, which people
are concerned about in Scotland and in the United
Kingdom as a whole, and the amendment would
be a good marker in beginning to change that
culture.
I move amendment 78.
Stewart Stevenson (Banff and Buchan)
(SNP): A number of us were involved in the bill
that became the Criminal Justice (Scotland) Act
2003. The subject in question was thoroughly
debated and investigated when that bill was
considered. We made a significant change to the
law in passing that act and achieved a position
around which all the committee members at the
time coalesced. In particular, there were measures
to protect children from being shaken, beaten with
implements and beaten about the head.
Importantly, the Executive committed itself to
working with parents and agencies to reduce the
incidence of beating. It was recognised then that
the problem was largely societal and that it lay
with particular abusive parents rather than with
shortcomings in the law.
I can see why people might think that the
amendment challenges the culture of violence and
bullying, but I do not think that changing the law as
it proposes will make a whit of difference to the
remaining families in which there is a major
problem. I am relatively neutral on the amendment
but would like the minister, if he can, to bring us up
to date on what action has been taken on the
abuse of children to follow up the Criminal Justice
(Scotland) Act 2003. Rather than our imagining
that making further changes to the law will make
much difference in practice to children’s lives, the
practical effects on the ground should perhaps
attract our primary attention.
I will listen to what my colleagues have to say in
the debate in the light of the extensive debate and
large number of consultation responses that we
received on the previous bill.
Margaret Mitchell (Central Scotland) (Con): I
appreciate that the amendment has been lodged
with the best intentions, but it is totally misguided.
It would criminalise parents for exercising their
legitimate right to chastise their children. Discipline
begins at home and parents should have the right
to use the force that they think is required for their
children. Using such force is not abuse.
I agree with Stewart Stevenson that no
legislation will stop parents who are—sadly—
abusing their children rather than using
reasonable force. For those reasons, I think that
amendment 78 is misguided. Further, it is in
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danger of bringing the Parliament into disrepute,
because it seems to be more about political
correctness than it is about children’s welfare.
Mrs Mary Mulligan (Linlithgow) (Lab): I
sympathise with Marlyn Glen’s amendment 78 and
I understand why she lodged it, but I have a
couple of concerns about it. The first is a technical
one, which is that the committee has not taken any
evidence on the matter to help us in addressing it;
we are discussing the issue only now, which is
unfortunate. The position has been partly
addressed by the number of telephone calls and
letters that, I am sure, each committee member
has received over the past few weeks from various
people who either support or do not support
Marlyn Glen’s amendment.
It was interesting to see the breakdown of that
lobbying. Specifically, parents said that we should
not support the amendment and professionals said
that we should support it. It worries me that
parents and professionals are out of step on the
issue. We need to have more discussion. For that
reason, I am interested in Stewart Stevenson’s
request that we consider how the Criminal Justice
(Scotland) Act 2003 has been implemented and
how we are protecting children from abuse. I think
that all of us would want to do whatever we could
to ensure that children are not being abused
physically or mentally. The issue was considered
before the passing of the 2003 act. I would be
interested to see what effect the act has had.
Mike Pringle (Edinburgh South) (LD): I agree
with much of what has been said. I am particularly
concerned about agreeing to amendment 78 for
the reason that Mary Mulligan gave, which is that
the issue has suddenly been presented to us
without our taking any evidence on it or discussing
it. If we had heard evidence on it and discussed it
at stage 1, that might have been different. I also
agree with Mary Mulligan about the breakdown of
the lobbying. In the past 48 hours, I have had a
substantial number of e-mails in which a
considerable number of parents have said to me,
“Please, please, please don’t do this.”
My other concern is that if we agreed to
amendment 78, some cases of abuse would get
lost because the authorities would be so taken up
with the consequences of the amendment’s
proposal. So much would be going on that
genuine abuse cases might be lost among the
large number of general cases that might be
reported. For that reason as well, I am inclined not
to support amendment 78.
Mr Bruce McFee (West of Scotland) (SNP): I
think that the tone of some of the lobbying on
amendment 78 has been extremely unfortunate.
The implication is that, if we do not support the
amendment, we are somehow in favour of beating,
bullying or otherwise abusing children. That is not
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the case. Further, I do not think that ordinary
citizens who occasionally feel the requirement to
discipline a child physically should be accused of
bullying, beating or otherwise abusing their
children, as long as the disciplining is done
reasonably. I think that the law as it stands can
protect children from and stop child abuse; it is
certainly against the beating or abuse of children
in the way that most ordinary members of the
public would define those terms.
I believe that Parliament got the balance right
when it considered the matter during the passage
of the Criminal Justice (Scotland) Bill. Parliament
took a stand, rightly, on acts such as beating and
shaking a child and hitting them across the head.
However, I do not believe that it is Parliament’s job
to make the job of parenting any more difficult than
it already is, particularly for the many parents who
face difficult circumstances in what are sometimes
very testing environments in which, without a firm
hand, it is easy for a child to go off the rails. I am
not about to criminalise people in that position, so I
will certainly not support amendment 78.
The Convener: This is a sensitive subject. As
members have said, it has been debated before
both by the former Justice 2 Committee and by the
Parliament. To avoid any doubt about what the law
says in relation to harming children, the provisions
are now tidied up and there is an absolute bar on
hitting a child over the head or using an implement
of any kind. That was the law before, but it was
restated to avoid any question or doubt. The
problem is that there is a difference of opinion
among parents about whether there should be a
defence in law of reasonable chastisement. That is
what the law provides and my concern has always
been that loving parents will be criminalised if we
remove that defence.
Amendment 78 does not really address that
issue, because it does not deal with the existing
law or repeal it in any way. It seems simply to add
to the Children (Scotland) Act 1995, so my
understanding is that it would sit alongside the
common law, which allows parents a defence.
Having tested that a few years ago at stage 2 of
the Criminal Justice (Scotland) Bill, I am satisfied
that physical harm to children is dealt with quite
fairly by the prosecution through the Crown Office
and Procurator Fiscal Service. I have considered a
number of cases. Some of them are difficult to call,
but I believe that the law is adequate as it is, so
even if I felt inclined to support amendment 78, I
would see the flaws in it.
Finally, I will mention an issue that emerged in
the evidence that the Justice 2 Committee took in
the first session of Parliament. Mary Mulligan may
already have referred to this point, and I am sure
that Marlyn Glen will say something about it in
summing up. Amendment 78 refers to “humiliating
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treatment”, which might refer to the mental harm
that could be done to a child by what parents say.
The Justice 2 Committee heard evidence on the
harm that can be done to a child by what someone
says to him or her. Such treatment might not be
straightforward; it might just be that someone
says, “You’re a hopeless child and you’ll never
ever be any good at anything,” but that can have a
lasting effect, so there needs to be more
discussion about what constitutes harm. Today’s
debate gives us an opportunity to do that, but I
support Mary Mulligan’s view that the short
discussion that we are having on amendment 78 is
not really enough.
The Deputy Minister for Justice (Hugh
Henry): Stewart Stevenson was right to put
amendment 78 into the context of what has
happened before and the debate that took place in
the first session of Parliament. It is right to remind
people of what happened in the run-up to the
Criminal Justice (Scotland) Act 2003.
The long-standing situation in Scotland is that
parents have a right of reasonable chastisement,
and there is a non-exhaustive list of factors that
courts can take into account when considering
whether
reasonable
chastisement
is
an
appropriate defence. Those factors might include
the child’s age and the nature and duration of the
punishment. Following a long, comprehensive,
informed, emotional and emotive debate,
Parliament came to a conclusion. Everyone had
the opportunity to express their views and have
them listened to, and Parliament decided that
shaking, blows to the head and the use of
implements would be banned under section 51 of
the 2003 act.
It is right to reflect on the fact that the debate
then was high profile, lengthy and comprehensive.
Mary Mulligan is right to say that, if we were to
agree to amendment 78 now, we would be doing
so without having taken any evidence. We would
be making a major change to Scots law almost on
the nod, without people across Scotland having
the opportunity to make an input. Notwithstanding
the fact that MSPs have been lobbied—and some
members have said that parents have contacted
them—I suspect that only a tiny proportion of
parents or the general public is aware that the
committee is considering such a significant
change at stage 2 of a bill. Probably the only
people who are aware are those with political
contacts who are in the know politically or those
who are associated with organisations that have
been able to monitor what is going on in the
Scottish Parliament. I would be uneasy about
making such a change on that basis. It would
respond to a very small number of people who
would be wielding a disproportionate influence
without our having considered what the broad
issues are.
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10:15
I recognise Marlyn Glen’s long-standing and
deeply held views on the matter. However, some
of the organisations that have proposed change
have seen an opportunity in stage 2 amendments
to the bill to push through something that the
Scottish Parliament has already thoroughly
debated. I would be concerned about
implementing such change at this time. The 2003
act has not been given a proper opportunity to bed
in and to be tested.
Stewart Stevenson asked what we have done.
There was a huge information campaign, and
leaflets were widely distributed. There was wide
recognition in the mind of the public at the time
about what we were doing. Of course, one could
ask, “What happens when the publicity stops and
attention turns elsewhere?” However, one could
ask the same question about any piece of
legislation. We all need to reflect on how we can
continually and consistently remind people of
changes to the law and what the law actually says.
That is something that we need to think clearly
about.
Following the information campaign, we need to
think about what we do to remind parents. I am not
sure that I would want to harp on at them every six
or nine months saying, “Remember what the law
says about the physical punishment, chastisement
and beating of children.” The issue is more about
the on-going support that we give to parents in
fulfilling their very responsible and onerous duty. It
is about broader support and about ensuring that
everybody is aware of the restrictions that the law
places on physical punishment.
It is too early to do comprehensive research;
time is still needed. I am not sure that there would
be enough evidence to justify doing research now.
However, as with other pieces of legislation, we
will continue to consider the legislation that is put
into effect.
I am concerned that we could make a major
change on the back of an amendment that has not
been the subject of adequate consultation. More
profoundly—and this touches on a point that
Stewart Stevenson raised—I would be concerned
about the considered will of Parliament in a major
debate being overturned on the back of an
amendment that was agreed to today. It is too
early to do that. We need time for the legislation to
bed in, to be tested and tried.
As I say, Parliament has expressed its view very
specifically and very clearly and, therefore, I do
not consider it appropriate for an amendment to
another bill to overturn the considered will of
Parliament so quickly.
I also have a concern—the one that the
convener touched on—that we would have two
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different codes in civil and criminal law if the
amendment were agreed to. That would be a
recipe for confusion.

support parents, the Executive must revisit that
commitment and commence an on-going positive
media campaign about parenting.

All things considered, I understand clearly the
view that Marlyn Glen has sincerely expressed,
but I believe that the amendment is not the right
way in which to make such a change. I argue that
Parliament has spoken on the matter and that we
should let the view of Parliament prevail.

It is obvious that the committee needs much
more time to think about the measure before we
agree to it. However, we are out of step with most
of Scottish society, particularly younger parents. If
we ever get round to doing research on the matter,
we will probably find that younger parents agree
that corporal punishment is not the way in which to
discipline children.

Marlyn Glen: The debate has been welcome. I
accept Pauline McNeill’s point about the phrase
“injurious or humiliating treatment”, but I disagree
with the minister about the timing difficulty. The
idea of reasonable chastisement is changing all
the time—that is the point. We have moved on
since the Parliament last discussed the issue.
Nowadays, even popular television goes along
with the idea of disciplining children positively and
shows parents how that can be done. Discipline
does not have to be done with corporal
punishment and, in my view, it should not be; a
different approach is to withdraw children’s
privileges by grounding them or not allowing them
to watch television.
The committee will soon debate the United
Nations Convention on the Rights of the Child
when we consider the Scottish Commissioner for
Human Rights Bill. I accept that the issue is a
difficult one for us to grapple with but, since 1979,
when Sweden passed a law to ban the corporal
punishment of children, more countries, especially
in Europe, have done the same. Hungary was the
most recent country to do so, in 2005. The
question that we are left with is: when will Scotland
pass such a law, if not now? Will we wait until
some other establishment asks us to do it?
Amendment 78 is not about criminalising parents,
nor is it about political correctness; it is about
protecting children and changing the culture in
Scotland to one of positive discipline. That is a
huge issue to which we must return. We talk about
countering the culture of violence but, to do that,
we must consider where the violence stems from
and get our heads round the fact that one form of
violence promotes another.
To respond to Mary Mulligan, I will make one or
two points about lobbying. Children’s workers are
already prohibited from using corporal punishment
and have been for a long time. Absolutely no one
now would want to give them back that right,
although it used to be acceptable for them to have
it—attitudes change.
I welcome the opportunity to restate the legal
position that the Parliament took in 2003. At that
time, the Executive committed to working with
parents and children to promote positive discipline.
The minister talked about the massive leaflet
campaign at the time, but what happened to that
campaign? If we really want to help children and

Amendment 78, by agreement, withdrawn.
The Convener: Amendment 80, in the name of
Dr Sylvia Jackson, is grouped with amendments
81 and 82.
Dr
Sylvia
Jackson
(Stirling)
(Lab):
Amendments 80 to 82 are an attempt to assist
parents in situations in which, after separation,
one party has not kept to a contact order
agreement. My involvement with the issue started
with a constituency case in which a non-resident
parent had spent eight years and £50,000 trying to
enforce a contact order. Through involvement in
the process, I now know of many other cases.
The evidence that I bring to support the three
amendments comes from the United Kingdom
context. Before anybody jumps on that and says
that I am trying to impose something from England
and Wales on the Scottish system, I point out that
I do so simply because a tremendous amount of
research has been done on the issue in England
and Wales and we should not try to reinvent the
wheel. I know that the committee has had a
considerable amount of discussion on these
issues, but we should draw on all available
research in making a decision on how we can
improve the situation.
These measures are being introduced in the UK
draft Children (Contact and Adoption) Bill, which
was published in February for pre-legislative
scrutiny. That scrutiny was completed with the
publication of the report of the Joint Committee on
the Draft Children (Contact) and Adoption Bill in
April. I will read a pertinent extract from that report
about breach of contact orders. It states:
“This issue has been increasingly prominent in the media
and in political debate in recent months and years. …
around a quarter of the 12 million children in the United
Kingdom have parents who have separated or have never
lived together. In the vast majority of cases, contact with
the ‘non-resident parent’ is maintained through informal
arrangements between the parents. However, in about 10
per cent of cases, agreement between the parents over the
non-resident parent's contact with a child or children cannot
be achieved by negotiation, and an application is made to
the family courts for an order against the resident parent
specifying the contact which he or she must allow the nonresident parent to have.”
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I draw members’ attention to one final comment:
“In 2003-04 there were 40,000 applications to court
connected with contact, an estimated 7000 of which were
the result of alleged breaches of contact orders. At present,
if a contact order is breached, the only recourse available
to the courts for enforcement”—

and it is the same here—
“is a finding of contempt of court (which may be punished
by a fine or imprisonment), or the transference of the child’s
place of residence to the other parent.”

What the draft Children (Contact and Adoption)
Bill does, and what I suggest that we should do, is
to seek
“to provide other mechanisms
enforcement of contact orders.”

for

facilitation

and

The UK draft bill includes sections that are very
similar to the three that are proposed in my
amendments 80, 81 and 82. The section that
amendment 80 seeks to insert is about warning
notices and is self-explanatory. It seeks to raise
awareness of the consequences if there is a
breach and, hopefully, will act as a deterrent. That
does not happen at the moment, as I understand
it.
The section that amendment 81 seeks to insert
contains measures for dealing with a first and
subsequent breach of a contact order. You will see
that the first offence would incur a fine not
exceeding level 3 on the standard scale and a
supervised attendance order. For a subsequent
offence, the fine level would rise and, instead of a
supervised attendance order, the person would
receive a community service order. I propose the
supervised attendance order and the community
service order because that is what would be
appropriate in our Scottish system, as opposed to
what is in the UK draft bill.
The section that amendment 82 seeks to insert
concerns the financial penalties that could be
payable by either parent. It could be the resident
parent who, without good reason, decides to
breach the contact order; or it could be the nonresident parent who does not keep to an
agreement that has been made. In either case,
there would have been a loss of finances.
Amendment 82 would allow the courts to
investigate that kind of situation.
An additional area that is dealt with by the UK
draft bill and which we could consider for the
future is the monitoring of contact orders for
compliance. I do not think that that happens to the
same extent here as is planned in the system
down south. Also, family assistance orders can
run concurrently with contact orders, so that the
officer concerned can give advice and assistance
with regard to establishing, improving and
maintaining contact. Significant work is also being
undertaken, in England and Wales, into the role of
various officers in this.
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The explanatory notes to the UK draft bill state
that the measures on contact orders that are
proposed in England and Wales are expected to
“reduce enforcement applications by a maximum of up to
80%, reducing the annual caseload for enforcement
applications from around 7,000 per year to around 1,400.”

Although the UK document predicts the positive
result of a fall in the number of enforcement
applications, the best solution will always be found
in parenting agreements and mediation as soon
after separation as possible. The amendments
should be seen as part of a range of measures
that include not only the parenting arrangement
that we talked about the other week but more
parenting skills training in schools, more specialist
family courts, more trained sheriffs and a reform of
the legal aid system.
I move amendment 80.
10:30
Stewart Stevenson: I thoroughly agree with the
analysis that is implied in Sylvia Jackson’s
comments and amendments that the present
system is untenable and we need to find a way of
making it work. I do not even say “work better”
because at present it barely works at all.
Therefore, I congratulate Sylvia Jackson on her
amendments, however we dispose of them,
because they give us the opportunity to ventilate
the issue.
Furthermore, I never have any embarrassment
about picking up good ideas from other
jurisdictions. In fact, I have always thought it
passing strange that although one gets penalised
in the academic world for copying people, one
gets penalised in the business world for not
copying people when they have good ideas. It is to
our credit in the Parliament that we are open
minded and I hope that that continues. In that
spirit, the committee met an Australian
parliamentary committee via videoconference to
discuss its experience. One of the things that I
took from that meeting was that the existence of a
more severe sanction led to a higher degree of
observance of contact orders. Indeed, it appeared
that the Australians had never needed to invoke
the ultimate sanction because of its very
existence.
On that basis, Sylvia Jackson’s amendments
provide an excellent basis on which to proceed. I
cannot see any reason at the moment for not
supporting them, although I will listen with great
care to what the minister says. In particular, it
would be useful if the minister will assure us that
the drafting is consistent with Scots law.
I am pleased to see in proposed new section
11C(10) of the Children (Scotland) Act 1995, as
set out in amendment 82, that the recovery of
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compensation from one parent by another would
be by the system of civil debt. The civil recovery
system is likely to be more successful in
recovering fines than the current system is. I
welcome that process because it is likely to be
more effective than the courts recovering the
money directly and passing it on to the wounded
parent, if you like. I am minded to support Sylvia
Jackson’s amendments and I congratulate her on
them.

Practising lawyers tell me that it is a common
problem and I accept that that is the case.
However, it cannot be in the interests of a child for
one parent or the other to be excluded from that
child’s life for a long period. There is a connection
with parental responsibilities and rights. On
separation, parents have the responsibility and the
right to have contact with their child. However, if
that right cannot be enforced in any way, how
meaningful is it?

The Convener: If members do not mind, I will
speak next. I have worked with Sylvia Jackson on
the amendments and I have voiced my view on
the subject on several occasions. I am grateful to
her for the work that she has done and for the
amendments that she has lodged.

We cannot look at the issue in isolation, purely
as a matter of family law. That is why the debate
that we had last week about mediation, contact
and supervision centres is vital. If the right facilities
were in place and more centres were available,
there could be more agreement on contact with
children. I realise that that will not resolve every
case, but if one parent does not trust the other,
trust can be built up through the use of contact
centres. The issues are all interrelated. I seek
action from the Executive on this point.

When the minister responds to the debate, I
hope that he will at least recognise the work that
has been done to allow us to debate some
options. I accept that we are talking about a
minority of cases and that, in many cases, even
having an enforcement measure would not solve
the problem. However, some cases could be
solved if there were a willingness to enforce the
court judgment in some way.
Part of the difficulty is that, although we have
asked for them, we have no statistics for Scotland
and no research has been done. I respectfully
suggest that that is a weakness in the Executive’s
current position. We do not know how many
contact orders are applied for and how many have
been breached. Applications for contact orders are
made not just by parents but by grandparents, as
we have discussed in the committee on many
occasions.
Amendment 79 reflects my worries about
whether the process for parents, grandparents and
other persons who are seeking in the interests of a
child to have contact with that child is just. Failure
to comply with a court judgment is contempt of
court—it is already a criminal offence. I do not
know whether anyone has ever been charged with
contempt of court in such cases. We must send
the right message. If the bill is about the interests
of the child, both parents must respect the
decision of the court where the court has been
asked to make a decision. The court will have
considered all the available facts, and its decision
will be based on the welfare test. I want more to
happen to ensure that parents respect the
decision of the court. That is why the amendments
should be debated seriously.
I have always been more concerned about the
non-resident parent than about the resident
parent. However, there are clearly issues to be
addressed where a contact agreement has not
been breached but has been disrupted by a nonresident parent who has not complied strictly with
its terms. That is an equally important matter.

Mike Pringle: Convener, you have said much of
what I intended to say. The committee has often
been told, both within and outwith meetings, that
this is a serious issue. You said that the Executive
did not have any figures, but this morning we have
received some compelling figures on the issue
from Sylvia Jackson. People asked us to let them
know if we came up with a solution to the problem,
because they wanted it to be addressed.
We all accept that the problem exists. We heard
compelling evidence from a group of fathers who
had spent as much as Sylvia Jackson has
described—tens of thousands of pounds—on
trying to see their children. In one case, the father
had been seeking contact for nine years and his
child was now 10 years old. Lawyers asked him
why he was continuing to pursue the matter, given
that he had not seen his child for nine years. His
answer was, “Because it is my child and I want to
have contact with them.” Even if we are talking
about a small number of cases, it is incumbent on
us to address the problem.
As others have said and might say, the problem
is that contact orders are never enforced. The
Scottish courts are fearful and I can understand
why. Most of the cases that I have heard of involve
a mother refusing the father the right to see his
child. If the court fined the mother, that would have
an impact on the child. If it sent the mother to
prison, that would have an even more serious
impact on the child. There has never been a case
where a contact order has been enforced by the
Scottish courts, certainly not that I have been told
about. The issue must be addressed.
I admire Sylvia Jackson for having lodged this
group of amendments. They are well thought out,
they address the problem and they will give the
courts the ability to address the problem. Only a
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small number of cases might be involved, but the
issue is a very important one for those people
concerned. Surely all of us who have children
have some rights of access to those children.
Surely we should be doing something to prevent
people from refusing parents access. I am inclined
to support the amendments.
Mr McFee: I welcome the amendments in the
name of Sylvia Jackson and acknowledge the
work that both she and the convener have done
on the issue.
Sylvia Jackson said that the best arrangement is
a voluntary arrangement. I agree entirely. That is
why we took the right decision when we debated
parenting
agreements
last
week.
The
amendments offer a positive way forward where
there is no agreement, or where arrangements
that have been determined by the court have been
broken.
Stewart Stevenson mentioned the idea of a
supreme sanction, which arose in our discussions
with the Australians. The problem with the Scottish
courts—if we want to term it a problem—is that
sanctions are not applied, as far as we can see.
That is sometimes for good reasons, but it would
appear that no sanctions apply to those parents
who are determined to deny the other parent
access. As a consequence of that, the system has
fallen into disrepute. That disrepute was added to
by the evidence of the Law Society of Scotland,
which said that the amount that is required to
pursue matters in court in order to gain access to
one’s children is as low as £500. That figure
represents a minuscule proportion of what it costs
in reality. It worries me that the professional body
seems to be so out of touch with the real costs
that are being inflicted on parents who want to
gain access to their children.
Questions will always arise over the granting of
contact orders in court if violence has been
involved. We are right to be cautious about contact
being awarded in those situations. However, in
cases where a court has determined that there
should be access, access should clearly be
granted. That applies to both parties—not just to
the resident parent but to the non-resident parent.
The evidence has been pretty overwhelming that
many problems have been experienced by nonresident parents. The non-resident is normally the
man and, going by the evidence that we have
received from grandparents, we know that it will
normally be the paternal grandparents who are in
a similar position. We recognise that, in most
circumstances, custody—to use the old word—is
given to the mother and that most of those who
experience problems in gaining access to their
children are men.
I do not think that the amendments will resolve
all the difficulties; I know that Sylvia Jackson has
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not pretended that they will. Sometimes children
are used maliciously as pawns to settle old scores,
so the message has to be sent that the days when
people can simply disregard the word of the court
with virtually no sanction have to end. The
amendments are supportable and worthy of
consideration.
10:45
Mrs Mulligan: Like Stewart Stevenson, I think
that the committee has always been open to new
suggestions and I appreciate the work that Sylvia
Jackson has done on the amendments. We have
discussed the issue on a number of occasions,
both in formal session and informally among
ourselves. I have to be honest and say that I do
not know that any of us has come up with the
solution. Stewart Stevenson said that the
Australian Government had introduced a number
of measures that it thought would change people’s
actions. We have sanctions at the moment, but
they have not brought about the solution that we
want.
There is a difference between the situation in
which a sheriff is considering making a contact
order but is undecided because of their concerns
about the relationship, and the situation in which a
sheriff makes the order, which is then breached
continually for reasons that are unclear at best and
vexatious at worst. There is a pressing need for us
to do something about the latter situation.
There are sanctions that the court can use, but
we have no evidence that they have been used.
The ultimate sanctions would be to send the
resident parent to prison or reverse the residence
order, but they have not been used, because, we
are told, it would not be in the best interests of the
child to do so. I accept that and understand what
damage it would do to a child to see the parent
with whom they were living sent to prison or to be
removed from that parent. However, if the decision
was taken that it was in the interests of the child
for them to see the non-resident parent, it is
difficult to say which benefit to the child outweighs
which. The child would be in danger of losing
contact with one parent or another. That is a
dilemma to resolve.
I make it clear that this is not about supporting
mums or dads. It is not about our rights as parents
but about the right of the child to have each of its
parents involved in its life. Undoubtedly adults will
act in unreasonable ways. That is difficult to
resolve no matter how much arbitration and
mediation is put in place, which is why we are
struggling so much.
I am pleased that amendment 82 refers to the
situation where the parent who is granted contact
does not stick to the agreement, because that can
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be equally disturbing. It is important that we
recognise that.
Pauline McNeill suggested that the use of
contact centres could help. That is a possible
solution, but are we going to drag a child out of the
house to go to a contact centre, knowing that they
are leaving behind a distraught parent?
We have to start telling parents that they have to
put the child first and I am not sure that we can
legislate for that. That is my only reason for being
reluctant to support the amendments. I am not
sure that the legislation that we pass will make a
difference. It is about education and stressing to
parents that it is the children who are important.
There may be very few cases in which the
situation becomes as severe as the examples that
we have heard about today, but that does not
excuse us from trying to do something about the
matter. The minister has given serious thought to
this situation and, like the committee, will probably
be unable to come up with a solution today, but I
hope that he recognises that the committee is
sincere in trying to resolve this fraught issue.
Marlyn Glen: The committee has grappled with
this on and off for weeks without coming to any
consensus. To go back to the basic tenets of the
Family Law (Scotland) Bill, at the centre is the
welfare of the child. Parents can have parental
responsibilities and rights, but they are not
absolute. We must be consistent about
considering things from the child’s point of view.
That is what the courts must uphold. We do not
have to take our minds back far to see that the
loving parent may be the one who walks away. I
will not make biblical references, but that is
sometimes what one of the loving parents decides
to do to further the welfare of the child.
I am not sure whether the amendments would
help the courts out, or whether the courts would
make use of these ideas. The courts already have
different sanctions that they can use, but there is
always a difficult balance and the central issue is
the welfare of the child. I worry about the idea of
imposing fines and of compensation going from
one to the other. I also wonder about the idea of a
“reasonable excuse” for failing to comply with the
contact order. It might be extremely easy for a
parent to come to court with a “reasonable
excuse” for not complying that week, and then to
come back to court the following week with
another “reasonable excuse”. It does not sound
workable.
We are talking about a small number of parents.
Most parents manage to have some sort of
agreement, whether or not they follow the contact
orders for a long time. The idea that contact orders
would be monitored for compliance worries me as
well, because once contact orders are set up and
communications
have
been
re-established
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between the parents, informal arrangements,
which might be much better than the contact
orders, may take over. I do not find the
amendments to be much help in that situation.
Margaret Mitchell: I congratulate Sylvia
Jackson on lodging amendments 80 to 82
because I welcome the opportunity that that gives
the committee to discuss the vexing and important
issue of breach of contact orders, which are
usually sought—as other members have said—by
the non-resident parent. My problem with the
amendments is what would happen if one party
failed to comply “without reasonable excuse”. As
Sylvia Jackson said, we are talking about contact
orders in situations in which it has not been
possible to bring about negotiation or agreement. I
fear that it would be all too easy for the parent who
is entrenched and wanting to be difficult to say, for
example, that the children came home very
upset—end of story. That parent could say that the
situation was damaging the children and that they
were upset whenever they saw their father or
mother—whichever was the non-resident parent.
That brings me to the existing sanctions, which
are contempt of court and the removal of the child,
which is the ultimate sanction. I would have
thought that any resident parent considering that
ultimate sanction would be very focused on it.
Mary Mulligan raised the question of just how
much attention the courts have given to using that
ultimate sanction and to looking for the reasons
why one parent has breached the order.
What would a fine add? If the ultimate sanction
is the removal of their child, would a fine persuade
a person to take a more reasonable attitude? I fear
not, and I will be interested to hear the minister’s
opinion. If a parent is unreasonable and is then
given a financial penalty, will that add to financial
hardship and ultimately adversely affect the child?
I congratulate Sylvia Jackson on her amendments
but I have huge reservations about what they
would achieve.
In their efforts to bring about mediation and
solve the problems, the courts should focus more
on the existing sanctions for unreasonable
behaviour. At present, people can circumvent the
law by saying that the child is upset. We really
need to achieve voluntary co-operation.
Hugh Henry: Sylvia Jackson has done
Parliament a favour in stimulating a debate on
what is undoubtedly a complicated and sensitive
issue. I will address a couple of specific points
before moving on to more general points.
Stewart Stevenson asked about the drafting. We
feel that the amendments would have to be refined
for them to work and to be consistent with existing
law. As they stand, we would have concerns.
However, our concerns go beyond the mere
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technicalities of drafting; we have fundamental
concerns about the principle behind the
amendments.
Mike Pringle said that Sylvia Jackson had
presented compelling figures about the extent of
the problem. She spoke about 40,000 applications
to court, of which 7,000 were to do with breach. If
we suggest that, proportionately, that could
represent 700 people in Scotland, the figure
seems substantial. However, I am not sure
whether we are talking about 7,000 individual
cases or about 7,000 applications to see a child
that were ignored, which might relate to a much
smaller number of individual cases and individual
people. In some respects, the figure of 7,000 could
be misleading because we do not know how many
cases it relates to. I will come back to that issue
later.
I know that the committee has agonised over the
issue both at stage 1 and since then. It is fair to
say that it was not able to answer the questions
any better than the Executive was. There were no
answers to the fundamental question of what to do
if someone ignores a court order. Margaret
Mitchell spoke about that. Would the court take the
child away, because that power exists? Would it
jail the person, because that power exists? Would
it fine the person, because that power exists? No
answers were available to the committee and no
answers were available to us.
In our consultation, we asked about court
processes and other issues that might need to be
addressed. The issue of contact enforcement was
not raised as a major concern. That is not to say
that some specific cases do not graphically
illustrate a problem for individuals.
As Margaret Mitchell and others have said, what
we are talking about are intractable cases in which
the problem, in a sense, is not the law but the
fundamental breakdown in relationship between
two adults and their unwillingness to come to any
agreement whatsoever. As I have said, sanctions
are available when one person defies a court
order; however, when two adults are so
fundamentally unable to resolve their problems
and when one of them is determined, for
whatever, reason, to thwart the other, I wonder
what it would take for that person to be forced to
comply with that order. I am sure that the courts
would think carefully about that.
11:00
I return to what Sylvia Jackson said. She has
attempted to do what we, collectively, have been
unable to do, which is move the process on and
come up with something specific that might help. I
take Stewart Stevenson’s point about being broadminded and open-minded enough to learn from
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other jurisdictions and to apply measures from
them. If there is any suggestion that anyone is
doing anything better than us, I see no reason for
us not to follow them. However, the amendments
are not simply about looking at what is happening
in England and Wales and the rest of the United
Kingdom; they are about looking at what is
happening in England and Wales and applying
that here. Sylvia Jackson is talking about taking
processes that apply to the English legal system
and attempting to apply them to a very different
legal system. However, the processes are not that
easily transferable. For example, we do not have
welfare officers in Scotland. We are talking about
something completely different.
Incidentally, there is no certainty that the draft
UK bill will become law in England and Wales, as
big differences of opinion have been expressed in
the debate about whether it is appropriate. I am
unable to give any guarantee yet that the draft UK
bill will become law in England and Wales.
Therefore, we could make law on the basis of a
debate that is going on in England and Wales, and
the UK Government might decide, for whatever
reason, not to apply that law in England and
Wales. Therefore, we need to pause.
We must consider what we are being asked to
do. Everybody recognises the heartbreak and
trauma that are caused when someone loses
contact with their children. Yes, there are people
who callously disregard their children, turn their
back on them, make no financial provision for
them and refuse to have any further contact with
them. That is a disgrace, if nothing else. However,
there are those who want to play a continuing part
in a child’s life. I honestly do not know what I
would do if I was in that situation and was unable
to see my children. I am sure that I would move
heaven and earth to remain in contact with them,
and I would probably go to any lengths to make
that happen. However, what we are doing today is
not making an emotional response to that plight,
nor are we making a political response to that
situation; we are being asked to consider how to
legislate in a way that will make a difference. In a
sense, whether or not we have been emotionally
influenced by what we have heard or empathise
with those individuals in the circumstances in
which they find themselves, we have to ask
ourselves whether the amendments would make a
difference that would have an effect and would
stick. I do not think that they would.
With regard to warning notices, which are
referred to in the lead amendment—amendment
80—I am not sure that it is entirely the role of the
court to advise people before they commit an
offence of the consequences of their offending.
Why not do that with every offence? Should the
court say, “We are not saying that you will commit
a crime but, incidentally, before you leave this
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court, we will tell you that, if you commit a crime,
this is what is going to happen”? I do not know that
it would be entirely appropriate to put that into
legislation. In any case, if we thought that such an
approach would make a contribution, the rules of
court could be changed to address that.
Amendment 81 makes a breach of contact order
a specific offence. I think that Margaret Mitchell hit
on the substance of the matter when she asked
what would happen if people refused to comply
with a sanction in the way in which they
sometimes refuse to comply with other courtimposed sanctions. If that were to happen, we
would be no further forward, whether or not the
amendment were agreed to.
Amendment 81 says:
“A person guilty of an offence under subsection (1) shall
be liable on summary conviction—
(a) for a first offence under subsection (1)—
(i) to a fine not exceeding level 3 on the standard
scale”.

It does not impose a mandatory sentence; it gives
the judge the opportunity to impose a fine. The
amendment says that the judge will be given an
opportunity to impose a fine, which they already
have the power to do. However, it does not say
what will happen if the judge chooses not to
impose the fine. Many judges decide not to
impose fines, jail the mother or vary orders for
custody, because those things would have an
impact on the child.
The Convener: You talked about whether it
would be consistent for the court to warn a person
about the consequences of committing a crime.
We have checked the situation and the
amendment seems to be consistent with the
situation relating to antisocial behaviour orders
and sexual offences prevention orders. In both
those cases, the court explains to the person the
consequences of their failing to comply with an
order. Why is that different from what we are
discussing?
Hugh Henry: I am not sure that it is entirely
appropriate to include that provision in the bill. We
can use the rules of court to establish that
procedure if we think that that is what needs to be
done. I think that we had a similar debate on
antisocial behaviour orders. I could be wrong,
because a lot of legislation has gone through
Parliament, but I seem to remember having a
debate about the use of the rules of court. I can
check that, however.
To return to breach of contact orders,
amendment 81 takes us no further forward. It talks
about the ability to impose a fine that it is already
possible to impose.
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Let us take community service orders as an
example. A sheriff might be minded to impose
such an order and make a woman—for the sake of
argument—spend 200 hours doing community
service. If that woman has other children, what will
happen to them when she is doing community
service? Who will pay the child care costs? Are
there nursery places readily available to her?
Have we thought through what will happen? If we
are going to put something into legislation, we
need to be sure that we have thought through the
consequences of doing so.
Mr McFee: I hear what you are saying but, at
the moment, the courts jail women with children
for defaulting on fines. I can understand the logic
of the principle but I wonder why it is not applied
across the board.
Hugh Henry: The courts have the power to
send women to jail for ignoring such an order. We
are talking about circumstances in which the court
can send a woman to jail or fine her, but does not
think it appropriate to do so. We are not talking
about exactly the same thing. If a court decided to
impose a community service order—and it might
not, in which case we would be no further
forward—it would have to think through the
implications, such as child care arrangements and
the costs. A sheriff might decide not to bother
imposing a community service order for those
reasons. What would we do if the court did that? I
am not sure that we would be any further forward
if we agreed to amendment 81.
On amendment 82, on financial compensation,
Stewart Stevenson said that he was pleased that
compensation would be recovered through the
civil process, rather than by a fine, which would be
recovered through the criminal process. However,
one of our current problems is the sheer burden,
and complexity, of cases in the civil and criminal
systems. Remember that we are talking about
people whose relationship has completely broken
down and who are, in many respects, at war with
each other. They will welcome the opportunity to
inflict punishment on the other person; they will
sometimes welcome the opportunity to seek
revenge.
A person could argue that they wanted to sue
the other party because they bought a concert
ticket for £20 or £30, or made other arrangements,
but the child did not turn up. A flurry of actions for
£15, £20 and £30 could head in the direction of
the civil courts, with all the burdens and complexity
that exist in the system. In response, the other
party could decide that they wanted a lawyer to
challenge the action, and we would have to
consider how they would pay for that. We would
need to have a major debate about civil legal aid,
because at the moment it is not available for small
claims of that order. Would we be doing anyone a
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favour by clogging up our court system with a
flurry of claims for relatively small amounts? There
are complications.
Emotionally, I can understand exactly what we
are trying to do but, practically and legislatively, I
am not sure that we have come up with a solution
that would work or that the courts would use. In
addition, I would hesitate to make such a change
without further discussion or evidence taking. We
need to reflect further on such complexities. I take
the convener’s point about research, which was
well made. I give a commitment that, following this
discussion, we will undertake research on contact
arrangements that are made both in and out of
court. I will also ensure that the on-going civil
justice review considers contact enforcement.
I am with Sylvia Jackson and those committee
members who have spoken about the problems
that we face. During the progress of the bill, I have
been unable to come up with a simple and
effective solution. Indeed, the committee itself was
unable to come up with a solution. Sylvia Jackson
has, at the very least, through a great deal of
research and hard work, made a suggestion that
attempts to move us forward. Unfortunately, for a
whole number of reasons that I have explained, I
think that the amendments would not take us
forward. We would create more problems by trying
to bring in the provisions and, in many respects,
we would not move matters forward because the
same fundamental problems would still apply.
11:15
The Convener: I ask Sylvia Jackson to wind up.
Dr Jackson: I will go through some of the points
that the minister made.
The first was about drafting. I am not saying that
I have produced the final, technical wording on the
matter; the wording could be developed. I also
take on board the fact that we may need to
consider the compensation issue a little further,
but I think that the substance is in the
amendments and that they provide a starting
point.
I thank the minister very much for his welcome
commitment to provide the statistics and to
consider the other court reform agendas and so
on. However, I am a little worried that if we leave
the bill as drafted, the opportunity could be lost
and some considerable time could pass before
anything else happened.
I was a little alarmed by the minister’s comment
that perhaps cases such as that of my constituent,
in which the process has taken up a considerable
amount of time and money, are those in which the
issue will never be resolved. I have to say that I
have looked at my constituent’s case in quite a lot
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of detail and I do not agree with the minister’s
opinion. I also disagree with him when he said that
sanctions are available and when he seemed to
imply that the courts always make the right
decisions. It is clear that, even if the number of
cases in which that is not true is relatively small,
those cases are difficult and are a tragedy for the
parents who do not see their children.
Hugh Henry: I would like to clarify that point. I
hope that I did not imply that the courts always
make the right decisions—it is not for me to say
whether that is the case. I was trying to suggest
that the courts make the decision that they see as
the right one, having regard to all the
circumstances and facts. What the Executive has
seen—I am sure that committee members will also
have seen this, although they may disagree—is
that the courts say clearly that they take decisions
with the best interests of the child in mind. People
might not always agree that that is the case but
that is what seems to motivate the courts.
Dr Jackson: I take on board what the minister
says, but I add that there seems to be a general
feeling that court orders are not being upheld. Part
of the reason for that could be that sanctions are
not often used in such cases. Therefore, the
intention behind amendments 80 to 82 is to put
something in place that the courts might feel more
able to use than the sanction of imprisonment,
with which they may find great difficulty, owing to
concerns about children’s welfare and so on. One
can understand that to a certain extent, but from
everything that I hear the current situation seems
to be wrong. The three amendments that I have
lodged aim to address some of the issues that I
have become aware of in respect of non-resident
parents and the enforcement of their court orders.
The minister also spoke about adapting the
provisions in the amendments to the Scottish
system. I have to say that we tried very hard to do
that. I went on to the Executive’s website to look at
supervised attendance orders and community
service orders and see nothing wrong at all, in
relation to Scottish law, with the provisions.
I finish by saying that if these small measures—
which are only one part of a jigsaw—can help
even a few people, we should use them.
The Convener: I ask the minister for clarification
on what he said about research. Can you clarify
for us that you will have a look at the measures?
Hugh Henry: We will commission research and
look at the issue of contact arrangements. What is
proposed are contact arrangements that are made
both in court and out of court, and the research will
try to establish the significance of the problem and
how widespread it is. More than that, we need to
find out what happens when court orders are not
complied with. We need further evidence on the
matter, and the research could look into that.
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The Convener: Does Sylvia Jackson want to
press amendment 80?
Dr Jackson: Yes.
The Convener: The question is, that
amendment 80 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)

The Convener: The result of the division is: For
4, Against 3, Abstentions 0.
Amendment 80 agreed to.
Amendment 81 moved—[Dr Sylvia Jackson].
The Convener: The question is, that
amendment 81 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)

ABSTENTIONS
McNeill, Pauline (Glasgow Kelvin) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
2, Against 3, Abstentions 2.
Amendment 81 disagreed to.
Amendment 82 moved—[Dr Sylvia Jackson].
The Convener: The question is, that
amendment 82 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
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ABSTENTIONS
McNeill, Pauline (Glasgow Kelvin) (Lab)

The Convener: The result of the division is: For
3, Against 3, Abstentions 1. I have, in the past,
used my casting vote to vote for the status quo. As
I have not said otherwise, I vote for the status quo.
Amendment 82 disagreed to.
The Convener: Amendment 79, in my name, is
in a group on its own. The amendment deals with
a related issue about the enforcement of contact
orders, but the subject is the cost of accessing the
courts. One of the things that I found most
shocking in studying this subject was the fact that,
when the court does not enforce its own judgment
and it takes several years for the court to arrive at
that decision, the result is often significant costs,
especially to the party that seeks a contact order.
I have looked at several cases, including the one
that Sylvia Jackson mentioned in the debate in
Parliament. In one case, the court costs totalled in
excess of £30,000 and the other person received
legal aid. In another case, the total cost to the
applicant was £20,000 and the other person
received legal aid. In a third case, the total amount
was £25,000 and the other person did not receive
legal aid.
Amendment 79 gives us the opportunity to
consider access to justice, about which I have
serious concerns. The amendment seeks to allow
the parties to apply for a shortened timetable to try
to reduce the costs, whatever the decision of the
court is. I do not feel that it is justified for the public
purse to continue to support an action in cases in
which the court has already made a decision and I
find it grossly unfair that the applicant—who, after
all, in some cases is only seeking to enforce a
court judgment or applying to have contact with
their child—should have costs of such magnitude.
Even when there has been contempt of court and
the sheriff has made a decision, it would seem that
the action can continue. I admit that I have studied
only a small number of cases, but I am at a loss to
know what else to do, because little research has
been done on the subject.
We have been advised that a special procedure
exists for family law cases but, in the cases that I
have examined, that procedure can drag on for
five, six, seven, eight or nine years and, in the
end, the sheriff sometimes has to assist the action
because at that point it is not possible to get the
parties to agree. If nothing else, I am asking the
Executive to address the cost to ordinary people of
accessing justice.
The same arguments apply to contact orders
involving grandparents. The Executive has said,
rightly, that it would not be appropriate to grant a
presumptive right in favour of grandparents having
contact with their grandchildren and that


165

2315

16 NOVEMBER 2005

grandparents should use the 1995 act to apply for
a contact order. As far as I can see, the cost of
doing that would be significant and the applicant
might not be successful. I ask the Executive to
investigate whether there could be a shortened
procedure and how we could cut out some of the
unnecessary bureaucracy. In addition, we must
consider how we can reduce the cost to the public
purse when such cases involve legal aid. I do not
think that there is justification for the process to be
so protracted.
The minister has spoken of the work that the
Executive is doing on access to justice. Would that
work provide an opportunity for the costs of
accessing justice in family law cases to be
examined?
I move amendment 79.
Stewart Stevenson: The convener has given a
good explanation of some of the genuine
difficulties that families experience. A number of
members have been involved in speeding up the
processing of claims for damages in cases in
which people have been affected by asbestosis
and mesothelioma. Although that has delivered
benefits, I must note—as I am sure that the
minister will do—that the changes that have been
made have had unintended consequences that
need further examination.
I will be interested to hear what the minister says
on whether amendment 79 is crafted in a way that
would allow it to deliver what we seek. The
minister has an opportunity to help us to
understand what he and his colleagues can do to
ensure that parents are not held at bay from
exercising their parental responsibilities by the
speed at which the court proceeds. I use the word
“speed” in the absence of a word for indicating
lack of speed, which I think is the issue.
Margaret Mitchell: I am tremendously
sympathetic towards amendment 79. It seems
that, on top of experiencing the heartache of being
denied access, the person who wants to have an
order enforced receives a double punishment in
that proceedings can drag on for so long, which
results in increased costs. I will be interested to
hear the minister’s comments on an amendment
that I find attractive.
11:30
Hugh Henry: I know exactly what Pauline
McNeill seeks to achieve. As she indicated, it is
already possible to have an expedited hearing—
the child welfare hearing can be used for that
specific purpose. That facility is available.
The issue that the convener outlined, and to
which other members alluded, has more to do with
the rules of the court than with legislation. To
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some extent, amendment 79 would cut across the
existing provisions for making rules of court,
which, for the sheriff court, is done by act of
sederunt. We believe that it is right for the
judiciary, rather than ministers, to determine the
court procedures. That helps to maintain the
independence of the judiciary. However, I know
that complications arise from time to time. Stewart
Stevenson mentioned the issue of asbestosis and
mesothelioma and the judges, to their credit,
considered speeding up the process. Credit
should go to the campaigners and politicians who
have helped to highlight that issue and to make
the judiciary aware of the extent of the problem.
Notwithstanding the significance of some of the
cases that have been mentioned, it is important to
remember that such cases are pretty rare. There
are not many cases, but when they happen they
can happen with a vengeance. That is a problem.
The convener has spoken not just today but in the
past about the way in which access to legal aid
can be used by one of the parties to prolong the
process or to inflict damage on the other party,
who might not have access to legal aid. If one
party believes that the legal aid process is being
abused by the other party, they can ask the
Scottish Legal Aid Board to review the case and
legal aid could be withdrawn. However, it would be
sensible for me to have a discussion with the
Legal Aid Board about the specific problem that
the convener has identified to see whether it can
do anything to tighten up its application of the
rules to ensure that such abuse does not continue.
The Convener: I thought that you would say
that. I am pleased that you said that you will talk to
the Legal Aid Board. There certainly seems to be
a problem with the unnecessary continuation of
public funding in cases that have clearly run their
course. As an example, I cite the case that Sylvia
Jackson mentioned. I can let you see the papers
on that case, if you want to see them. In that case,
even though the court has made its order and one
party is in breach of it, attempts continue from the
other side to vary the contact order even though
that side is in contempt of court. The legal aid
budget seems to be funding that process. That is
not justifiable.
You said that such cases are rare. I do not know
whether they are rare, but I have seen enough of
them—10 or 11 at least. I am happy to let the
Executive see the evidence that we have of
astronomical costs. I do not know enough about
court procedure to comment on whether the costs
are necessary or not, but it worries me that they
are a barrier to justice for a lot of ordinary workingclass people who are simply making their case in
court in order to see their child. The court has to
make a decision one way or the other, but I would
like the Executive to examine the matter to see
whether the costs could be reduced.
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In relation to grandparents, the position that we
have supported is that we do not want a
presumption in favour of contact so grandparents
will have to go to court and argue under the
Children (Scotland) Act 1995. We have to make
the route easily accessible to enable people to do
that.
I will seek leave to withdraw amendment 79, but
I ask the Executive to consider the matter as part
of the access to justice agenda.
Hugh Henry: We will examine a range of
access to justice issues in our civil law review. We
are concerned that, too often, people do not have
sufficient and speedy access. There are longoverdue changes in relation to small claims and
we can improve the way in which justice is
dispensed, but there are bigger issues that need
to be considered in the civil law review. The matter
that you raise could clearly be contained within
that.
However, there is another issue that we need to
recognise. You talk about costs, but in a sense the
cost is a function of the time. You are right to talk
about trying to get speedier decisions, because
the longer a case goes on, the longer the lawyers
are involved and the higher the costs will be. The
costs are racked up by legal fees rather than by
anything else. We need to try to get early
resolution to court procedures.
We have already made significant changes, for
example in the High Court and criminal law. We
are looking at summary justice and when we
examine civil procedures we want to consider how
we can speed up the process. Indeed, Cathy
Jamieson and I are committed to considering the
use of arbitration and mediation to resolve
disputes. Where that is possible, that is the best
way forward. A problem will always arise when
cases cannot be resolved in that manner, but we
will certainly look at the matter.
The Convener: Thank you.
Amendment 79, by agreement, withdrawn.
The Convener: If we are to have a break, I
propose that we take it now before the debate on
section 18. Is that agreed?
Members indicated agreement.
11:37
Meeting suspended.
11:48
On resuming—
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Section 18—Meaning of “cohabitant” in
sections 19 to 22
The Convener: Amendment 45, in the name of
Cathy Jamieson, is grouped with amendments 46,
47 and 69 to 71.
Hugh Henry: Section 18 defines the word
“cohabitant” and subsection (4) describes the
factors that courts will take into account when
determining whether a person is a legally relevant
cohabitant for the purposes of sections 19 to 22 of
the bill.
When the bill was introduced, the expectation
was that it would be commenced before the Civil
Partnership Act 2004. In the circumstances, it was
not considered to be appropriate to refer to civil
partnerships because doing so would have
delayed commencement of some parts of the bill.
In the event, the 2004 act will be commenced first,
so that constraint has been removed. Amendment
45 will therefore remove the reference in section
18 to couples who live together
“in a relationship which has the characteristics of the
relationship between husband and wife except that the
persons are of the same sex”

and will replace it with a reference to couples
“living together as if they were civil partners.”

Amendment 46 is a technical amendment. As I
have said, section 18(4) seeks to describe the
factors that courts will take into account when
determining whether a person is a legally relevant
cohabitant. Making reference under section
18(4)(b) to a cohabitant when the court is in the
process of determining whether or not cohabitation
exists could be considered to be confusing. We
therefore seek to remove the word “cohabitation”
and to replace it with “relationship” to make
matters clear and simple.
Amendment 47 is also a technical amendment
that is designed to reflect better our policy
intention that the focus should be on couples who
are
in
committed
relationships
whose
characteristics point clearly towards the parties’
involvement in each other’s lives and their lives
having been intertwined. Section 18(4)(b) of the
bill describes that in terms of a couple’s
dependence on one another. On reflection, it was
felt that that would be better described in terms of
the couple’s interdependence, so amendment 47
seeks to do that.
Amendment 47 also seeks to remove section
18(4)(c), which refers to a child of the relationship.
Committee members will remember that I fully
explained the background to that in my letter of 22
August. In section 18(4) we seek to focus on the
qualities of the relationship between the adults.
The existence of a child of the relationship
seemed to be a powerful expression of trust and
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commitment between the adult partners, which is
why section 18(4)(c) was drafted in those terms.
However, that appears to have caused
considerable confusion during stage 1. We have
considered the issue further and have concluded
that the section cannot be drafted in terms that
satisfactorily reflect our intention. We are therefore
removing the reference to children from the list of
determining factors. The court’s consideration will
rest on the nature of the cohabitation as at section
18(4)(a); we believe that that will include
consideration of the existence of any children.
Amendments 69 to 71 also arise from the
earlier-than-expected commencement of the Civil
Partnership Act 2004. Section 23 of the bill will
amend the Administration of Justice Act 1982 so
that same-sex partners are included in the
definition of a relative who can make a claim in the
event that a person is injured. However, as it is
drafted, section 23 of the bill defines same-sex
couples as being
“in a relationship which had the characteristics of the
relationship between husband and wife”

except for the fact that they are of the same sex.
Although that description was appropriate when
the bill was drafted, it is no longer so.
Amendments 69 and 70 will tidy up the definition
by removing the reference to couples who are
living together in a relationship that has
“the characteristics of the relationship between husband
and wife except that”

the persons who are living together
“are of the same sex”,

and by inserting reference to people who are living
together as though they are civil partners.
Amendment 71 will change the long title of the
bill to include a reference to civil partners.
I move amendment 45.
Stewart Stevenson: I accept that the intention
of the group of amendments relates to the
committee’s stage 1 consideration; on that general
basis, I am relatively content.
However, the drafting of amendment 47 gives
me considerable concern, although I know that I
might be making a relatively technical point. We
are seeking to remove from the bill the extent, if
any, to which one cohabitant is financially
dependent on the other, and to put in the words:
“the nature and extent of any financial arrangements
subsisting, or which subsisted, during the relationship.”

That would remove any reference whatever to
whether the financial relationships that are
referred to had anything to do with the
relationship, other than that of calendar. For
example, it might be that one of the cohabitants
was a partner in a business enterprise and that
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other financial relationships subsisted during the
relationship, but they might not be of any
relevance in determining whether people are
cohabitants. The minister is seeking to use the
word “interdependence”.
I have to say that the existing wording seems
more satisfactorily to express interdependence,
although it uses the word “dependent”. I wonder
whether the minister will reconsider the words that
have been used, which seem to cast the net well
beyond cohabitation and matters that are material
to it, and which seem also not to make the point
that the minister suggested we are trying to make
about interdependence.
Mr McFee: I agree with Stewart Stevenson’s
remarks. Although this looks like a small change, it
is a radical change. How do we define when a
relationship began? It would be fairly clear to most
people when cohabitation began, but when does a
relationship begin? Are we introducing a whole
new concept, concerning one’s liability to another
person? Is it the first visit to the pictures or the first
drink? How far down the road does the
relationship begin? Elements of the amendments
would probably lead to a fairly large number of
cases ending up in court in some pretty
complicated circumstances, which would, frankly,
add to the general confusion.
I would be happy to receive clarification from the
minister on whether it is intended that from the
early stages of a relationship, some form of duty—
financial or otherwise—would be expected of one
of the individuals when the relationship broke up
or one of the parties died. I do not think that the
amendments would add anything but confusion to
what the sections that they would amend are
supposed to do.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): In its report, the committee
opined that section 18 is perhaps the most radical
in the bill. I have studied with interest and care the
recommendations that were made.
I want to mention some of the comments that
were made by people who took the trouble to
respond to the original consultation on the bill.
That might help us in considering the changes that
are proposed by the minister. With the help of my
assistant, Amy Brennan, who is visiting from
Oregon, USA, I analysed all the consultation
responses to the bill. A number pointed out the
huge difficulty—perhaps the impossibility—of the
task that the Scottish Executive has set itself in
trying to define the indefinable. The Salvation
Army put it most clearly when it said, in paragraph
2A of its submission of July 2004:
“As the variety of relationships of cohabiting couples
makes a statutory definition of cohabiting difficult, we would
suggest that this will present problems in producing a
coherent legal framework giving legal protection.”
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Another significant contributor was CALM—
comprehensive accredited lawyer mediators—
which is a group of 55 solicitor mediators who are
experienced in this area of law. It said:
“The Executive would face a difficult challenge in defining
the circumstances in which such rights should apply. It is
the experience of our members that many clients are not
aware of their legal status as co-habitants. The myth of the
‘common law wife’ is still live.”

There was a huge number of submissions from
ordinary individuals, some of whom were involved
in the process and some of whom were not. It may
be wrong of me to pick out specific individuals, but
some made comments that are particularly
apposite. I am sure that they would all wish to
know that Parliament is taking heed of what they
said. Carole Sheridan made the comment that
Bruce McFee has just made. She said:
“It is not possible to provide a comprehensive package of
rights and responsibilities like marriage, a marriage has a
beginning and an end unlike the cohabiting relationship.
Those people who cohabit on the same basis as a
marriage partnership and who consider themselves to be a
marriage partnership without the formalities of marriage are
protected in many respects by the doctrine of marriage by
cohabitation with habit and repute.”

I believe that, as a result of a previous stage 2
decision by the committee, it has been proposed
that that protection should cease.
12:00
Carole Sheridan made another point that is
typical of those that were made in response to the
consultation. She stated:
“People must be free to chose their own way of life and
must be given the responsibility to accept the
consequences of that choice.”

It seems to me that there are significant points to
be made against each of the amendments. I will
deal with each in turn. On amendment 45, the
words “as if” represent the essential conundrum,
paradox and irresoluble conflict that the Executive
faces. To equiparate cohabitants with married
couples is simply wrong, and to say that people
who cohabit are the same as, or that cohabitants
live together “as if” they were, man and wife is
wrong. I suggest that the same applies to people
of the same sex who have decided not to avail
themselves of the new civil partnership law which
has, as the minister knows, just been created. It
seems to me that the opportunity for two
individuals to enter a legally binding relationship
that will confer rights on each of them, which they
can choose to take as proof of their commitment to
one another, is an opportunity that same-sex
couples previously lacked. If they choose not to
avail themselves of the new legal status, it seems
to me that a fundamental paradox and conflict will
be involved in equiparating them with those who
have done so.
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Some people may say that there is an even
more fundamental reason why amendment 45
and, perhaps, the original drafting of the bill are
wrong. I refer to siblings. The committee
considered in detail the position of siblings,
particularly in relation to succession, at stage 1.
The annex to its report contains illustrated
examples, which we will no doubt come to later.
The relevant point to be made at this stage is that
the bill will provide new rights to a group of people,
who will have a legal definition and therefore a
new status. Those rights will entitle them to claim
a capital sum inter vivos. They will be able to claim
money during their lifetime if their relationship
breaks up and they will be able to make a claim on
a person’s death. Sisters and brothers—siblings—
who have lived together and may have spent their
whole lives together will have no such rights.
Surely that is totally wrong.
Some people would say that the proposals will
mean discrimination in favour of people who have
sexual relationships or relationships that have a
sexual element, and against siblings who
obviously do not have such relationships. I
appreciate that committee members are ahead of
me because they have had the benefit of studying
all the evidence—I have read some of it, but I
confess that I have not read every word of it.
However, it seems to me that what I have
described is a fundamental objection in principle,
and that there is an opportunity for the committee
to decide that such matters should be dealt with
separately in relation to the law of succession. The
position of siblings in particular should be
considered.
Furthermore, no minimum period is involved. In
my view, a person can become a cohabitant after
a night—that could be sufficient. A few weeks
certainly could be sufficient for a person to
become a cohabitant. I think that the Law Society
of Scotland suggested a minimum period of one
year, and the minister could reasonably say that I
could have lodged an amendment to that effect. If
I was in favour of creating the new rights for
cohabitants, I would have done so, but I am not,
so I think that it is not my place to try to improve
proposals that I do not support.
The minister has not taken up the Law Society’s
recommendation of introducing a time period—I
think that the Law Society recommended a year,
although no doubt the minister will correct me if I
am wrong. Nevertheless, I would have thought it
necessary to create a minimum period that would
display some commitment between two people. If
there are to be rights and if there is to be status, if
there are to be court actions and litigation, and if
there are to be difficult claims, surely we should
not risk having them after only a few weeks.
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Life being what it is, no doubt somebody
somewhere will go to the European Court of
Human Rights to claim legal aid to make a capital
sum claim against somebody with whom they had
been biding in for two weeks. How would
Parliament look then? Perhaps the minister might
want to bear that in mind.
Section 18(4)(a) states that when a court is
determining whether a person is a cohabitant, it
shall have regard to
“the length and nature of the cohabitation”

With amendment 46 the minister is now saying
that the court should have regard instead to the
length and nature of the relationship. Cohabitation
is a term that in itself does not have a clear
definition. However, if that is so, the word
“relationship” is about as clear as mud. I can have
a relationship with anybody in this room, although
it may be a distant relationship or it may be not a
cordial or close relationship. That is perhaps an
extreme example. However, if we put into the law
that the courts “shall have regard to” something it
means that it is the duty of the sheriff to consider
evidence about it. That would mean, to take an
example that could arise, that somebody could get
legal aid, go to court and start to introduce
evidence about their first date or their first kiss or
their first love letter. It could introduce all kinds of
considerations of that nature, because they would
be relevant to the relationship.
To delete “cohabitation” and insert “relationship”
would make the task of the courts even more
difficult, because it is their duty to determine
whether or not the new status—the new
relationship—exists. If they do not have a clear
statement of principle in the law, the courts’ task
will be made impossible.
I have read the committee’s report and the
criticisms that it made of the definition of “child”
and the restrictive circumstances that meant that
some children who were regarded as the child of
both couples were not included in the definition.
The committee also made other important
technical points that I respect. I understand the
amendment; I do not belittle the minister’s
response in any way and I understand his
justification. However, section 18(4)(c) states that
when a court is deciding whether or not a person
is a cohabitant, it shall have regard to
“whether the cohabitants have a child of whom they are the
parents.”

If paragraph (c) had any justification in creating
what I call—I am not being facetious—a bidies-in
charter in the law of Scotland, it would be for the
children of such bidies-in. If the court is not now to
have regard to whether or not a couple has
children, that is a retrograde step. I know that
there are provisions in the bill that talk specifically
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about the burden of economic caring, and I do not
suggest that that is irrelevant.
However, the first task that a court has and its
first duty before deciding whether or not any
money is to change hands or any order is justified
is to establish whether or not people are
cohabitants. If, as a claimant, I do not pass that
test and cannot prove that I am a cohabitant, I do
not move on to stage two, which is to decide
whether my claim for property should succeed. In
that first test, the minister would remove the
requirement that the court must have regard to
children. I would have thought that the real basis
for supporting cohabitants’ rights—if there is one—
is that it may in some circumstances prevent
hardship to children.
I am sorry that I have taken up some time,
convener. I hope that my points have been
relevant, and that committee members will bear
them in mind.
The Convener: Can I be clear about your
position on children? Do you want to draw a
distinction between a 20-year cohabitation where
there are no children, and a five-year cohabitation
where there are children?
Fergus Ewing: No, that is not really what I am
saying. The issue is whether or not cohabitants
should have rights, for reasons that we will come
to. As I understand it, amendments 45 to 47 and
69 to 71 are about the definition of “cohabitant”. I
prefer to talk later about whether or not there is a
case for giving property rights equivalent to those
of married couples. My point is that the first matter
that any court will have to consider is whether or
not a person is a cohabitant.
The one point that I found favourable in section
18, before the minister lodged an amendment to it,
was that
“the court shall have regard”

to whether there is a child. That was good, but the
minister is seeking to delete it, which is bad. I am
not suggesting that there will necessarily be
dreadful consequences—I do not wish to
exaggerate or inflame the arguments and I
appreciate that these are sensitive matters.
However, it is important that if any committee
member agrees with me that what we are doing is
more for the children than for the cohabitants, we
should start off by placing fair and square a duty
on the court to have regard to the fact that there
are children.
Marlyn Glen: I will be brief. I welcome the
Executive’s amendments 45, 70 and 71, which will
update the bill to take account of the Civil
Partnership Act 2004, but I can see some of the
difficulties with amendment 47. However, I
welcome the move away from referring to financial
dependence. That is a good move.
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The point of the sections on cohabitation is to
give protection to couples—whether or not they
have children—who decided not to get married or
to enter a civil partnership, but who live together.
The committee spent a lot of time talking about
that. There are lots of different circumstances; we
must remember that couples may have children
but never live together and so we have to cover
lots of different relationships and ways of life. The
aim is to give protection to couples who might
have lived together for a long time—who may or
may not have children—when one of them is left,
either through the couple splitting up or a
bereavement. It is important that we pass the
measures and support them whole-heartedly.
12:15
Margaret Mitchell: Fergus Ewing made a
number of points. First, he asked what
cohabitation is. It must have a beginning and an
end. The bill refers to people living together
“as if husband and wife”.

In other words, we are not talking about flatmates.
The relationship has to be explored and spelled
out. The definition of “cohabitants” applies to two
people who live together as if they are husband
and wife. In evidence, we were assured that such
a relationship could not be short term. The policy
intention was that a relationship would be intimate,
long-lasting and committed, so the length and
nature of the relationship would be taken into
account by the court, as would financial
dependence.
The policy intention is to take protective and
remedial action to safeguard vulnerable people
from risk and harm. We have already considered
that principle in examining domestic abuse.
The rights that will be conferred will not be
conferred automatically. They will have to be
applied for and there will have to be proof—for
example, of financial input in the form of receipts—
to show what someone had put into the
relationship and was now seeking to get out.
It is not intended that brief, experimental or nonbinding relationships be covered, but rather that
mutually supportive relationships—ventures in
life’s hopes—with choices and financial decisions
all made together be covered. The focus is quite
clearly on evidence of commitment to a joint life.
There are various reasons why, with the best will
in the world, people may want to marry but cannot.
It could be that a partner refuses to grant a divorce
on religious grounds or that divorce is pending and
someone dies intestate during that time. All those
things must be taken into account in the
complexity of relationships. For those reasons,
and on the understanding that the rights that we
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seek to give under the definitions of cohabitants
and relationships are not the same as those which
are conferred in marriage, I think that what is
proposed is a reasonable way forward that reflects
realities and which will protect vulnerable people
who, in good faith, have entered into such
relationships.
The Convener: I have generally supported the
Executive position on the matter. Some action is
clearly needed to protect cohabitants, particularly
when they have been together for a long time and
especially if there are vulnerable partners in a
relationship. The law should protect such people.
It should make no difference to the definition
whether there are children or not. I would be
concerned if that were a material factor in the
definition, so I support the Executive’s suggestion
that it should be only one of the factors that could
be considered to determine the nature of the
relationship.
As has been said, these provisions are probably
the most significant in the bill, so it is important
that we get them right. I have to say that I still
have concerns about the guidance that we are
giving to the courts. My reading of the provisions is
that they are still quite wide. I would like to hear a
bit more about the types of relationships that the
Executive expects the court to look for. I worry
that, in relationships where there are no children,
where the couple have been together for only a
short period and where someone relatively
wealthy is living with someone of modest wealth, it
might be difficult for the couple to know what their
legal rights to each other are. That concerns me a
wee bit.
If couples have been together for a long time
and have children, a lawyer might say that the
courts would generally be favourable to
considering how dependent the partners are on
each other and would take into account that they
had children. However, where those factors do not
exist, there is not much certainty for people.
Although I want vulnerable people to be protected,
there are some cases where people enter into a
relationship that is not meant to be a permanent
cohabiting situation—those people, too, will want
to know where they stand.
I would be grateful for some indication as to the
guidance that we are giving the courts about what
they are expected to look for when considering the
nature and extent of a relationship. Are we talking
about couples who have been together for a
considerable time and are financially reliant on
each other? That is an issue that I am not clear
about and I would be grateful if the minister could
clarify matters on the record.
As no other member wishes to speak, I invite the
minister to reply.
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Hugh Henry: It is difficult to respond to all the
comments that have been made. Fergus Ewing
addressed some of the specific issues in the
amendments, but he also strayed into the next
debate, on the principles behind our amendments.
It is difficult to address some of those points at this
stage. If I do not address them now, I presume
that we will have the opportunity to come back to
them when we debate the next group of
amendments.
It is fair to say that, generally, cohabitation is
within judicial knowledge. As we explained before,
judges have an understanding of exactly what we
are speaking about when it comes to cohabitation.
We have tried to define it to some extent in section
18, which refers to
“a man and a woman who are (or were) living together as if
they were husband and wife; or … two persons of the same
sex”.

We have to some extent specified the situation
there.
It would be for the court to consider a wide
range of factors. I find it hard to imagine that, in
looking at cohabitation, a court would not consider
issues such as whether there were any children. I
will reflect before stage 3 on whether we need to
add anything to define “relationship” more clearly. I
am not persuaded that that is the case, but I have
an open mind and, if something further needs to
be done, it will be done.
This group of amendments contains a range of
technical amendments to ensure that other pieces
of legislation are consistent with the bill.
Fergus Ewing raised the issue of siblings and
friends. I recall that that came up in discussion
when we considered the bill at stage 1. We know
that there are other types of living arrangements—
for example, elderly sisters or adult friends living
together in shared accommodation and adults
living with younger adult members of the family.
Our interest is to have a legal safeguard for
families, based primarily on ensuring the child’s
best interests. I do not think that it would be
appropriate for the law to step into the wide range
of private living arrangements that adults enter
into.
Fergus Ewing also spoke about the duration of a
cohabitation. Our intention is to create legal
safeguards for the protection of cohabitants in
long-standing and enduring relationships, not to
address the issue of short-term cohabitation. He
and Bruce McFee mentioned people going out for
a date and staying together for one night. We gave
careful consideration to whether there should be a
qualifying time period. We did not think that
anything would be gained by specifying such a
period, because it would be arbitrary—the
cohabitation could be one day short of a year or
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one day beyond a year. The qualifying time period
would be rigid and unresponsive to individual
cases in which people had clearly made a
commitment and entered into that commitment in
good faith.
Mr McFee: I agree that any qualifying period
that could be attached to cohabitation would be
arbitrary. You mention the possibility of the period
being a year and the length of cohabitation
perhaps being a day short of that or a day over it.
Do you understand a year to be a long-standing
cohabitation? Would a cohabitation of a year meet
the criteria as far as the Executive is concerned?
Hugh Henry: It would not be for the Executive
to determine whether that is the case; that would
be a matter for the courts. We have set out
factors, including the duration of the relationship,
to which the court should have regard. A series of
factors will have to be taken into account, but it
would be inappropriate for me to say whether an
appropriate period was a year or a day short of a
year. The court needs to consider all the
circumstances. That is exactly why we have not
put a time limit in the bill.
The issue of interdependence was also raised.
As I explained, amendment 47 is a technical
amendment, which we think better reflects our
policy intention and better describes what is
intended. We have lodged amendment 47
because we think that it is an improvement on the
current provision in the bill.
I will consider the issue that the convener raised
about relationships. Fergus Ewing raises much
bigger and more fundamental issues, which we
will come to when we consider the next group of
amendments.
I think that the amendments in this group are
consistent with everything that has been
discussed and that the committee has agreed. We
are not attempting fundamentally to redefine what
we have done. I intend to press my amendments.
Fergus Ewing: Would it be in order to ask the
minister a question, convener?
The Convener: Yes, if you just hold on. Bruce
McFee may ask a question first.
Mr McFee: I hear what the minister says.
However, the Executive has made it clear that, if
someone is going to make a claim under the bill,
they must do so within a year of the end of the
cohabitation. The minister also said that his
intention is to provide those rights not to people
who are in short-term cohabitation, but to those
who are in enduring and long-term cohabitation
relationships. In the Executive’s mind, is one year
a long enough term of cohabitation to acquire
those rights? I am asking not whether the court will
agree with the Executive but what the Executive
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considered a long-term relationship to be when it
drafted the bill.
Hugh Henry: I explained that, for good reason,
we did not have a time limit. Bruce McFee is
asking whether I consider a year to be a sufficient
time. For some couples and relationships a year
would be a sufficient time, whereas for others it
might not be. I do not see the point of putting on
record on behalf of the Executive what I might
consider to constitute a long-term relationship
without knowing all the factors. One relationship
might be totally different from another. In some
cases, a year might be an appropriate time limit; in
others, it might not be.
The Convener: Is that the point that you said
that you would reflect on?
Hugh Henry: You asked about the definition of
a relationship and what might be taken into
account in deciding whether something constituted
a relationship. I think that we have sufficient
safeguards, but I will consider that further.
Fergus Ewing: The minister said that the
intention is that the cohabitation rights will apply
only when there has been a long-standing,
enduring relationship. I agree that, if we have such
rights, that should certainly be the case; they
should not apply to those who do not have a longstanding or enduring relationship. However, he
also said that any time limit would be arbitrary.
Leaving to one side the question whether that
would be right or wrong, might there be a third
way? Obviously, I rather hate suggesting that, but
a third way could be to provide that no relationship
that was less than a specified period—let us say a
year—would be regarded as sufficient to establish
the status of cohabitants; there would be a
presumption that no relationship in which the
period of cohabitation was less than a year would
acquire the rights of cohabitation.
Of course, the use of a presumption in law is
common and is appropriate where there are
circumstances in which that presumption can be
rebutted. I think that that would cater for the
objection that the minister voiced—which may be
valid—that a set period would be arbitrary. I do not
expect the minister to give an opinion on my
suggestion just now, but I would be grateful if he
would reflect on it and come back to the issue at
stage 3.
The Convener: Minister, do you want to
respond to that point now or would you like to hear
what issues other members want to raise before
responding?
Hugh Henry: On the point that Fergus Ewing
raises, there could be particular problems when,
for example, one party in a relationship dies before
a particular period is out, even though there might
have been an established, identified and accepted
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relationship. I certainly would not want to give a
commitment on the hoof on the basis of the
discussion that we have had. If Fergus Ewing
lodges an amendment on the subject at stage 3,
we will consider it carefully.
12:30
Margaret Mitchell: I merely seek clarification.
When we took evidence, I understood that the
minister’s position was not to seek a timescale for
cohabitation because the focus would be on
evidence of commitment to a joint life. In other
words, the couple should demonstrate that they
did not have a passing relationship. Perhaps that
addresses Fergus Ewing’s point.
Hugh Henry: Margaret Mitchell is correct—that
is exactly the intention.
The Convener: I will finish our consideration of
this group of amendments. I realise that, if certain
rights are provided under certain circumstances,
other potential rights are sometimes lost as a
result. However, the issue of certainty worries me
a wee bit. I am concerned that, if a person is living
with someone but is not sure whether the
relationship is long term, they might not know
whether they have any legal obligation to the other
person at that point.
At no stage did the committee discuss whether a
minimum timescale should be required—we did
not go there, although that might be one approach
to the situation. Indeed, I wrote to the minister
about the question of certainty. Someone who has
been in a relationship for a year might not know
whether they have a legal obligation to the other
person. Perhaps the Executive intends that courts
should just build up case law as they see fit and
we will wait to see how that progresses.
Hugh Henry: We are not talking about
something that would automatically apply in law;
the person would need to go to court. You
describe circumstances in which a person would
not be sure about their legal status, but that
person would be asking the court to determine
that. We are describing circumstances that a court
might take into consideration when making a
determination. If a person had some uncertainty
about their legal status, it would—as with any
other uncertainty about legal status—be a matter
for the courts rather than for the individual to
determine.
The Convener: But they cannot test their legal
status in court—or can they? If a couple were in a
relationship that had been going on for a year, but
they were not sure how long the relationship might
last, they would not go to court to ask its view on
whether they had legal obligations to each other.
They could test that only if one party left or died.


173

2331

16 NOVEMBER 2005

I am just laying this down for reflection. The
provisions leave us with the scenario that I
described—someone in a relationship for a year
does not know whether the law enforces
obligations on them and will not know the answer
until such time as something happens. We are
finding some uncertainty in the law.
Hugh Henry: There is no uncertainty. I would
not want the courts to be used as marriage
counsellors to help people to resolve whether their
relationship will continue. The courts would make
a decision when a relationship broke down and
there was a dispute between the two parties about
their responsibility or liability to each other. I
presume that they would seek legal advice at that
point. However, that would not be appropriate for
two people who were thinking, “Well, we’ve been
together for a year. We don’t know whether we
should stay together—let’s go to court to
determine our legal relationship.” That is not what
is intended. What would be the case here—
The Convener: I am not suggesting that. I am
simply making the point that a couple in a
cohabiting relationship do not know at any point
their legal obligations to one another, because we
do not know what the law is. For married couples,
the current law is clear. At the moment, there are
few financial provisions for cohabiting couples. We
are providing a set of rules that will create
uncertainty for some people who live together but
do not know what their legal obligations are. Is that
not fair to say?
Hugh Henry: I accept that we are doing
something that creates a degree of uncertainty.
However, we are not creating something that is
exactly the same as marriage; we are not creating
a new status in that respect. I accept that there will
continue to be a degree of uncertainty, but we are
trying to introduce a greater degree of certainty
and protection for people who are in a cohabiting
relationship, which is not the same as marriage.
We are attempting to provide limited financial
redress on a presumptive basis, rather than
having any legal condition apply. Therefore, the
circumstances that you describe could arise. That
could be resolved with certainty only if we
determined that we were going to give
cohabitation exactly the same status as marriage,
which we have decided not to do.
Amendment 45 agreed to.
Amendment 46 moved—[Hugh Henry].
The Convener: The question is, that
amendment 46 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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FOR
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

AGAINST
McFee, Mr Bruce (West of Scotland) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
5, Against 2, Abstentions 0.
Amendment 46 agreed to.
Amendment 47 moved—[Hugh Henry].
The Convener: The question is, that
amendment 47 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

AGAINST
McFee, Mr Bruce (West of Scotland) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
5, Against 2, Abstentions 0.
Amendment 47 agreed to.
The Convener: We are about to come to Brian
Adam’s amendment 34, on which I think that there
might be a lot of debate. I know that Brian Adam
has been waiting a long time to speak to his
amendment, but I have said that we will finish the
meeting at 1 o’clock, as the Parliament is meeting
at 2 o’clock and we still have another item of
business to take. I think that we should stop now,
because I want an opportunity to discuss fully
Brian Adam’s amendment, which I do not think
that we will get today. Is that okay with you, Brian?
Brian Adam (Aberdeen North) (SNP): That is
all right. See you next week.
The Convener: We will stop there and pick up
on Brian Adam’s amendment 34 at next week’s
meeting.
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Dear Hugh
Thank you for your letter of 14 November about marriage by cohabitation with habit
and repute and foreign marriages where there is doubt as to validity.
I now understand that (1) the Executive’s position is that it will not be able to lodge
this amendment in time for debate at the next meeting of the Committee and (2) in
any event, it now considers that the necessary amendment would be to section 2 of
the Bill, not section 28 as previously thought.
I have not had the opportunity to discuss these latest developments with Members
of the Committee.
Given the rule of progress, the end result is that the Committee will not have a
chance to consider this issue again at Stage 2. Given the circumstances at Day 1,
this is to be regretted.
I would therefore request that you give me an assurance that the Executive will
bring forward an amendment on this issue for debate at Stage 3. I would also
expect that this be done well in advance of the deadline.
Yours sincerely

Pauline McNeill MSP
Convener, Justice 1 Committee
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Family Law (Scotland) Bill
5th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to Section 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 18
Brian Adam
Supported by: Fergus Ewing
34

Leave out section 18
Section 19
Brian Adam
Supported by: Fergus Ewing

35

Leave out section 19
Section 20
Brian Adam
Supported by: Fergus Ewing

36

Leave out section 20
Section 21
Cathy Jamieson

48

In section 21, page 9, line 18, after third <the> insert <appropriate>
Cathy Jamieson

49

In section 21, page 9, line 24, leave out <the cohabitants> and insert <whom the cohabitants are
the parents>
Marlyn Glen

83

In section 21, page 9, line 24, at end insert <; or
SP Bill 36-ML5
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( )

a child who is being or has been carried by one of the cohabitants as a
result, in pursuance of a joint decision by them, of the placing in her of an
embryo or of sperm and eggs or of her artificial insemination;>

Cathy Jamieson
50

In section 21, page 9, line 32, leave out <child of the cohabitants> and insert <relevant child>
Cathy Jamieson

51

In section 21, page 9, line 32, at end insert—
<(3A) In considering whether to make an order under subsection (2)(a), the appropriate court
shall have regard to the matters mentioned in subsections (3B) and (3C).
(3B) The first matter is the extent to which any economic advantage derived by the defender
from contributions made by the applicant is offset by any economic disadvantage
suffered by the defender in the interests of—
(a) the applicant; or
(b) any relevant child.
(3C) The second matter is the extent to which any economic disadvantage suffered by the
applicant in the interests of—
(a) the defender; or
(b) any relevant child,
is offset by any economic advantage the applicant has derived from contributions made
by the defender.>
Cathy Jamieson

52

In section 21, page 9, line 33, after <the> insert <appropriate>
Cathy Jamieson

53

In section 21, page 9, line 39, at end insert—
<“appropriate court” means—
(a)

where the cohabitants are a man and a woman, the court which would have
jurisdiction to hear an action of divorce in relation to them if they were
married to each other;

(b) where the cohabitants are of the same sex, the court which would have
jurisdiction to hear an action for the dissolution of the civil partnership if
they were civil partners of each other;>
Cathy Jamieson
54

In section 21, page 10, leave out lines 1 and 2 and insert—
<“child” means a person under 16 years of age;>
Cathy Jamieson

55

In section 21, page 10, line 4, leave out <child of the cohabitants> and insert <relevant child>
2
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Cathy Jamieson
56

In section 21, page 10, line 10, at end insert—
<( ) For the purposes of this section, a child is “relevant” if the child is—
(a) a child of whom the cohabitants are the parents;
(b) a child who is or was accepted by the cohabitants as a child of the family.>
Brian Adam
Supported by: Fergus Ewing

37

Leave out section 21
Section 22
Cathy Jamieson

57

In section 22, page 10, line 30, at end insert <; and
( ) any other matter the court considers appropriate.>
Cathy Jamieson

60

In section 22, page 10, line 33, leave out <in respect of legal rights and prior rights>
Cathy Jamieson

61

In section 22, page 10, line 34, after <spouse> insert <or civil partner>
Cathy Jamieson

63

In section 22, page 11, line 3, leave out <Subject to subsection (7)>
Cathy Jamieson

64

In section 22, page 11, line 5, leave out subsection (7)
Cathy Jamieson

65

In section 22, page 11, line 24, after <spouse> insert <or surviving civil partner>
Cathy Jamieson

66

In section 22, page 11, line 25, leave out <any> and insert <the>
Cathy Jamieson

67

In section 22, page 11, line 25, leave out <a> and insert <any>
Cathy Jamieson

68
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In section 22, page 11, line 25, after <spouse> insert <or surviving civil partner>

3

Brian Adam
Supported by: Fergus Ewing
38

Leave out section 22
Section 23
Cathy Jamieson

69

In section 23, page 11, line 32, leave out <(“A”)>
Cathy Jamieson

70

In section 23, page 11, line 34, leave out from <in> to end of line 36 and insert <as the civil
partner of the injured person;”>
Brian Adam
Supported by: Fergus Ewing

39

Leave out section 23
Section 8
Cathy Jamieson

84

In section 8, page 4, line 26, leave out <the> and insert <a>
Cathy Jamieson

85

In section 8, page 4, line 32, leave out from <the> to end of line 35 and insert <in relation to a
matrimonial home the non-applicant spouse—
(a) is an entitled spouse; or
(b) has occupancy rights.>
Section 9
Cathy Jamieson

86

Leave out section 9
Section 24
Cathy Jamieson

87

In section 24, page 12, line 7, leave out <sections 18B, 18C and 18E> and insert <section 18B>
Cathy Jamieson

88

In section 24, page 12, line 12, leave out from <in> to <sex> in line 14 and insert <as if they were
civil partners>

4
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Cathy Jamieson
89

In section 24, page 12, line 27, leave out <sections 18B to 18E> and insert <section 18B>
Cathy Jamieson

90

In section 24, page 13, line 3, leave out <the> and insert <a>
Cathy Jamieson

91

In section 24, page 13, line 5, after <has> insert <, by virtue of section 18(1),>
Cathy Jamieson

92

In section 24, page 13, leave out lines 11 and 12 and insert—
<(b) an order under section 18(1) granting or extending occupancy rights is
recalled.>
Cathy Jamieson

93

In section 24, page 13, line 13, leave out from beginning to end of line 28 on page 15
Brian Adam
Supported by: Fergus Ewing

40

Leave out section 24
After section 24
Cathy Jamieson

94

After section 24, insert—
<Attachment of powers of arrest to interdicts ancillary to exclusion orders
Amendment of Protection from Abuse (Scotland) Act 2001: powers of arrest
(1)

Section 1 of the Protection from Abuse (Scotland) Act 2001 (asp 14) (attachment of
power of arrest to interdict) shall be amended as follows.

(2)

After subsection (1) there shall be inserted—
“(1A) In the case of an interdict which is—
(a) a matrimonial interdict (as defined by section 14(2) of the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 (c.59)) which is
ancillary to—
(i)

an exclusion order within the meaning of section 4(1) of that Act;
or

(ii) an interim order under section 4(6) of that Act; or
(b) a relevant interdict (as defined by section 113(2) of the Civil Partnership
Act 2004 (c.33)) which is ancillary to—
(i)
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an exclusion order within the meaning of section 104(1) of that
Act; or

5

(ii) an interim order under section 104(6) of that Act,
the court must, on an application under subsection (1), attach a power of arrest
to the interdict.”.
(3)

In subsection (2), at the beginning there shall be inserted “In the case of any other
interdict,”.>
Schedule 1

Cathy Jamieson
95

In schedule 1, page 20, line 5, at end insert—
<In section 86 (eligibility to register in Scotland as civil partners)—
(a) in subsection (2), for “subsections (3) and (4)” there shall be substituted
“subsection (3)”; and
(b) for subsections (4) and (5) there shall be substituted—
“(4)

Paragraph 2 of Schedule 10 has effect subject to the modifications specified in
subsection (5) in the case of a person (here the “relevant person”) whose
gender has become the acquired gender under the Gender Recognition Act
2004 (c. 7).

(5)

The reference in that paragraph to—
(a) a former wife of the relevant person includes any former husband of the
relevant person, and
(b) a former husband of the relevant person includes any former wife of the
relevant person.”.>

Cathy Jamieson
96

In schedule 1, page 20, line 16, at end insert <; and
( ) in subsection (7), for “accepted” in both places where it occurs, there shall be
substituted “treated”.>
Marlyn Glen

126* In schedule 1, page 20, line 16, at end insert <; and
( ) in subsection (7)—
(i)

for the definition of “child of the family” there shall be substituted “means
any child or grandchild of either partner, and any person who has been
brought up or treated by either partner as if he or she were a child of that
partner, whatever the age of such child, grandchild or person may be,

(ii) in the definition of “family”, for “so accepted” there shall be substituted “,
grandchild or person so treated”.>
Cathy Jamieson
13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—

6
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“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
97

In schedule 1, page 21, line 38, leave out <the> and insert <a>
Cathy Jamieson

98

In schedule 1, page 22, line 4, leave out from <the> to end of line 7 and insert <in relation to a
family home the non-applicant civil partner—
(a) is an entitled partner; or
(b) has occupancy rights.>
Cathy Jamieson

99

In schedule 1, page 22, line 18, leave out paragraph 7
Cathy Jamieson

124

In schedule 1, page 22, line 24, at end insert—
<In section 123 (nullity) (which shall become subsection (1) of that section)—
(a) the word “or”, which occurs immediately after paragraph (a), shall be repealed;
(b) the word “validly” in paragraph (b) shall be repealed;
(c) at the end of paragraph (b) there shall be inserted “, or
(c) at the time of registration one of them who was capable of consenting to
the formation of the civil partnership gave consent but did so by reason
only of duress or error.”; and
(d) at the end, there shall be added—
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7

“(2)

In this section “error” means—
(a) error as to the nature of civil partnership, or
(b) a mistaken belief held by a person (“A”) that the other person with
whom A purported to register a civil partnership was the person with
whom A had agreed to register a civil partnership.”.>

Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>
Section 26
Cathy Jamieson

101

In section 26, page 16, line 1, leave out from <(not> to end of line 4 and insert <of the same sex
are living together as if they were civil partners”;>
After section 26
Cathy Jamieson

102

After section 26, insert—
<Amendments of Damages (Scotland) Act 1976
Amendments of Damages (Scotland) Act 1976
(1)

The Damages (Scotland) Act 1976 (c.13) shall be amended in accordance with
subsections (2) to (5).

(2)

In subsection (4) of section 1 (rights of relatives of deceased person), at the beginning
there shall be inserted “Subject to subsection (4A),”.

(3)

After that subsection, there shall be inserted—
“(4A) Notwithstanding section 10(2) of, and Schedule 1 to, this Act, no award of
damages under subsection (4) above shall be made to a person related by
affinity to the deceased.
(4B) In subsection (4A), a “person related by affinity to the deceased” includes—
(a) a stepchild, step-parent, stepbrother or stepsister of the deceased; and
(b) any person who was an ascendant or descendant of any of the steprelatives mentioned in paragraph (a).”.

(4)

In subsection (2) of section 10 (interpretation), for the words from “sub-paragraph” to
“or (c)”, there shall be substituted “any of sub-paragraphs (a) to (cc)”.

(5)

In paragraph 1 of Schedule 1 (definition of relative)—
(a) in sub-paragraph (c), for “paragraph” there shall be substituted “sub-paragraph”;
(b) after that sub-paragraph, there shall be inserted—

8
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“(ca) any person not falling within sub-paragraph (b) above who accepted the
deceased as a child of the person’s family;
(cb) any person who—
(i)

was the brother or sister of the deceased; or

(ii) was brought up in the same household as the deceased and who
was accepted as a child of the family in which the deceased was a
child;
(cc) any person who was a grandparent or grandchild of the deceased;”;
(c) in sub-paragraph (d), after “person” there shall be inserted “not falling within subparagraph (b) or (cc) above”; and
(d) in sub-paragraph (e), after “person” there shall be inserted “not falling within subparagraph (cb)(i) above”.>
Section 27
Cathy Jamieson
103

In section 27, page 16, line 22, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

104

In section 27, page 16, line 24, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

105

In section 27, page 16, line 29, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

106

In section 27, page 16, line 37, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

107

In section 27, page 16, line 39, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

108

In section 27, page 17, line 5, after <recognition> insert <, or non-recognition,>
Section 28
Cathy Jamieson

109

In section 28, page 17, line 15, leave out <subsection (3)> and insert <subsections (3) and (3A)>
Cathy Jamieson

110
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In section 28, page 17, line 21, at end insert—

9

<(3A) The capacity of the person to enter into the marriage shall not be determined under the
law of the place where, immediately before the marriage, the person was domiciled in so
far as it would be contrary to public policy in Scotland for such capacity to be so
determined.>
After section 30
Cathy Jamieson
22

After section 30, insert—
<Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.>
After section 32
Cathy Jamieson

111

After section 32, insert—
<Ancillary provision
(1)

The Scottish Ministers may by order made by statutory instrument make such
consequential, transitional or saving provision as they consider appropriate for the
purposes of, in consequence of or for giving full effect to this Act or any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

(3)

The power conferred by subsection (1) on the Scottish Ministers to make orders may be
exercised so as to make different provision for different purposes.

(4)

A statutory instrument containing an order under subsection (1) shall, subject to
subsection (5), be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

(5)

A statutory instrument containing an order under subsection (1) which includes
provision modifying an Act or an Act of the Scottish Parliament shall not be made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Scottish Parliament.>
Schedule 2

Cathy Jamieson
112

In schedule 2, page 23, line 7, at end insert—
<The Damages (Scotland) Act 1976 (c.13)
(1)

In paragraph 1 of Schedule 1 to the Damages (Scotland) Act 1976 (definition of
“relative”)—

10
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(a) in sub-paragraph (a), after “spouse” there shall be inserted “or civil partner”;
(b) in sub-paragraph (aa)—
(i)

after “spouse” there shall be inserted “or civil partner”; and

(ii) at the end there shall be added “or in a relationship which had the
characteristics of the relationship between civil partners”;
(c) after sub-paragraph (e), the word “and” shall be repealed; and
(d) after sub-paragraph (f), there shall be added “and
(g) any person who, having been a civil partner of the deceased, had ceased
to be so by virtue of the dissolution of the civil partnership.”.>
Cathy Jamieson
23

In schedule 2, page 23, line 13, at end insert—
<The Family Law (Scotland) Act 1985 (c.37)
(1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.>

Cathy Jamieson
24

In schedule 2, page 23, line 15, leave out from beginning to <1986> and insert—
<( )

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows.

( )

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

( )

In section 9>

Cathy Jamieson
25

In schedule 2, page 23, line 20, leave out from <, with> to <below,”,> on line 21
Cathy Jamieson

113

In schedule 2, page 23, line 22, at end insert—
<The Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)
In subsection (7) of section 1 of the Civil Evidence (Family Mediation) (Scotland) Act
1995 (inadmissibility in civil proceedings of information as to what occurred during
family mediation)—
(a) the words from “a” to “wife” shall form paragraph (a) of that subsection; and
(b) after “wife” there shall be added “; or
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11

(b) two persons who are not civil partners of each other but are living
together as if they were civil partners.”.>
Cathy Jamieson
125

In schedule 2, page 23, line 22, at end insert—
<The Children (Scotland) Act 1995 (c.36)
In subsection (4) of section 12 of the Children (Scotland) Act 1995 (restrictions on
decrees for divorce, separation or annulment affecting children)—
(a) the existing words from “the parties” to the end shall become paragraph (a) (with
the existing paragraphs (a) and (b) becoming sub-paragraphs (i) and (ii)); and
(b) after the new paragraph (a), there shall be added “; or
“(b) the partners in a civil partnership, means a child who has been treated by
both partners as a child of the family which their partnership
constitutes.”.>
Cathy Jamieson

114

In schedule 2, page 23, line 24, leave out paragraph 4
Schedule 3
Cathy Jamieson

26

In schedule 3, page 24, line 6, at end insert—
<The Married Women’s Policies of
Assurance (Scotland) Act 1880 (c.26)

In section 2, in the definition of “children”, the words
“illegitimate or”.>

Cathy Jamieson
27

In schedule 3, page 24, line 8, at end insert—
<The Industrial and Provident Societies
Act 1965 (c.12).

In section 25, in subsection (1), the words “subject to
subsection (2) of this section,” and subsection (2).

The Legitimation (Scotland) Act
1968 (c.22).>

The whole Act.

Cathy Jamieson
41

In schedule 3, page 24, line 10, at end insert—
<The Friendly Societies Act 1974 (c.46)

In section 68, subsection (2) and, in subsection (3), the
words from “and” to the end.>

Cathy Jamieson
115

In schedule 3, page 24, line 10, at end insert—
<The Damages (Scotland) Act 1976
(c.13)

In Schedule 1, in paragraph 1(d), the words “(other
than a parent or child)”.

12
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Cathy Jamieson
29

In schedule 3, page 24, line 14, at end insert—
<In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.>
Cathy Jamieson

116

In schedule 3, page 24, line 15, leave out <Section 15(6)> and insert—
<In section 14(2), the words “and section 15”.
Sections 15 to 17.>
Cathy Jamieson

30

In schedule 3, page 24, line 19, at beginning insert—
<In section 1, in subsection (2), the words “Subject to
subsection (4) below,” and subsection (3).>
Cathy Jamieson

31

In schedule 3, page 24, line 20, at end insert—
<The Civil Evidence Act 1988 (c.32)

In section 8, in subsection (2), the words “legitimacy,
legitimation, illegitimacy,”.>

Cathy Jamieson
117

In schedule 3, page 24, line 22, at end insert—
<The Protection from Abuse (Scotland)
Act 2001 (asp 14)

In section 1(2), paragraph (b).
Section 6.>

Cathy Jamieson
118

In schedule 3, page 24, line 23, leave out <86(4) to> and insert <86(6) and>
Cathy Jamieson

119

In schedule 3, page 24, line 24, leave out <Section 114(7)> and insert—
<In section 113(2), the words “and in section 114”.
Sections 114 to 116.>
Cathy Jamieson

120

In schedule 3, page 24, line 25, at end insert—
<In section 119, subsections (1) and (2) and, in
subsection (3), the word “(b)”.
In section 135, in the definition of “family home”, the
words “attached to, and”.>
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13

Cathy Jamieson
121* In schedule 3, page 24, line 26, column 2, at end insert—
<In Schedule 28, paragraphs 42 and 60(3).>
Section 34
Cathy Jamieson
122

In section 34, page 19, line 1, leave out subsection (4)
Long Title
Cathy Jamieson

71

In the long title, page 1, line 6, after <wife> insert <or civil partners>
Cathy Jamieson

123

In the long title, page 1, line 7, after <2004;> insert <to make further provision in relation to
persons entitled to damages under the Damages (Scotland) Act 1976;>

14
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Family Law (Scotland) Bill
Procedural Supplement to the 5th Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Cohabitation: legal consequences
34, 35, 36, 37, 38
Financial provision where cohabitation ends: matters court may take into consideration
48, 49, 83, 50, 51, 52, 53, 54, 55, 56
Provision for cohabitant dying intestate
57, 60, 61, 63, 64, 65, 66, 67, 68
Administration of Justice Act 1982: meaning of “relative”
39
Matrimonial, civil partnership and domestic interdicts
84, 85, 90, 91, 92, 40, 97, 98
Matrimonial, civil partnership and domestic interdicts: powers of arrest
86, 87, 89, 93, 94, 99, 114, 116, 117
Civil partnerships: miscellaneous amendments
88, 95, 96, 126, 124, 101, 113, 125, 118, 119, 120
Damages (Scotland) Act 1976: definition of “relative”
102, 112, 115, 121, 123
Jurisdiction: declarator of non-recognition of foreign decrees
103, 104, 105, 106, 107, 108
Validity of foreign marriages
109, 110

SP Bill 36-PS5
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1

Session 2 (2005)

JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
38th Meeting, 2005 (Session 2)
Wednesday 23 November 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 5).
The following amendments were agreed to (without division): 48, 49, 50, 52, 53, 54,
55, 56, 61, 63, 64, 65, 66, 67, 68, 69 and 70.
The following amendments were agreed to (by division)—
51 (For 6, Against 0, Abstentions 1)
57 (For 6, Against 1, Abstentions 0)
60 (For 5, Against 1, Abstentions 1)
The following amendments were disagreed to (by division)—
34 (For 1, Against 6, Abstentions 0)
35 (For 1, Against 6, Abstentions 0)
36 (For 1, Against 6, Abstentions 0)
83 (For 3, Against 4, Abstentions 0)
37 (For 1, Against 6, Abstentions 0)
38 (For 1, Against 5, Abstentions 0)
Amendment 39 was not moved.
Sections 18, 21, 22 and 23 were agreed to as amended.
Sections 19 and 20 were agreed to without amendment.
The Committee ended consideration of the Bill for the day, section 23 having been
agreed to.
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Scottish Parliament

put a similar value on relationships that have not
made that commitment.

Justice 1 Committee

Sometimes there is confusion about the
principles involved. I have been engaged in the
debate about equality for many years. Before I
was elected to the Parliament I served for many
years on Aberdeen City Council’s equal
opportunities committee. However, there is a
major difference between equality and equity. I
would have no problem whatsoever if we were
trying to be fair to everybody—to have an
equitable arrangement. However, one cannot
make people the same when they are not the
same. As a society, we should value all
relationships, but not necessarily equally.

Wednesday 23 November 2005
[THE CONVENER opened the meeting at 09:54]

Family Law (Scotland) Bill:
Stage 2
The Convener (Pauline McNeill): I open the
th
38 meeting in 2005 of the Justice 1 Committee
and welcome to the committee Brian Adam and
Fergus Ewing, who are joining us for the stage 2
debate. I welcome again the Deputy Minister for
Justice, Hugh Henry, and his officials, Carol
Duncan, Moira Wilson, Kirsty Finlay and David
McLeish.
Section 18—Meaning of “cohabitant” in
sections 19 to 22
The Convener: Amendment 34, in the name of
Brian Adam, is grouped with amendments 35 to
38.
Brian Adam (Aberdeen North) (SNP): This has
been a very long and difficult process. It has gone
on not just for a few weeks in the committee, but
for many years. There have been many arguments
about it, and a considerable amount of evidence
has been laid before the committee to study.
Looking at some of it, I cannot help but admire the
work that the committee has done, although I
cannot agree with some of the conclusions in its
report. I would like to acknowledge the help with
my work that I have received from my assistant
Emily Tueller.
Some of the arguments that were made in the
evidence questioned whether cohabitation was a
valid relationship. I suggest that that is not the
proper question. No one is questioning the validity
of relationships. There is, however, a question
about the value that is attached to various
relationships, and that is where the committee and
I may part company—certainly, it may be where
the minister and I part company.
There is no doubt at all that the changes brought
in by successive pieces of legislation and the
changes that are proposed in the bill alter the
value that society places on marriage. I do not
suggest for a minute that one should not offer
protection to vulnerable people. However, some
folk have chosen not to enter marriage, and
people in same-sex relationships have been given
the opportunity in legislation to have their
commitment to each other acknowledged, if they
so wish. If we accept what is in the bill, we would
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If people who enter a relationship do not give it
the same commitment as people who enter a
marriage, is it reasonable for them to expect to get
protection? The answer is no, they should not.
Much of the evidence that was laid before the
committee supports that argument.
In particular, two types of evidence support that
argument. One was the faith-based evidence from
churches and other groups. Sometimes, we are in
danger of devaluing the evidence of faith-based
groups merely because it comes from those
groups. I am sure that the committee will not fall
into that trap. We should not devalue evidence
because of where it comes from; it should be
measured against all the other evidence equally.
We also have evidence from some of the
practitioners who will have to deal with the law as
it will be if the bill is not amended. I would like to
highlight some of the concerns that have been
raised.
10:00
John Deighan, on behalf of the Roman Catholic
Church, said:
“We believe that marriage should be encouraged and
those who choose not to marry make arrangements to
protect their interests using existing legal means.”

There are legal means by which protection can be
offered and, as I understand it, the Executive is
likely to bring forward changes to succession law
that might also help in that area.
John Deighan went on to say:
“The scenarios chosen in the consultation paper
engender sympathy for individuals who are so affected but
the reality is that in changing the law to help an individual in
such a situation requires a dilution in marriage. The
Church”—

on this occasion, I assume that he means the
Roman Catholic Church—
“recognises in any such proposals ‘a series of legal
subtleties that erode the very meaning of the institution of
the family.’”
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The Free Church of Scotland says that the idea
that the law must reflect the reality of families is
seriously flawed on logical grounds:
“It suggests that we must change our laws to favour
those who opt out of established practices and the legal
system. On this basis we should change our laws to favour
racists, thieves and vandals. If the reply is that we must
protect and support co-habitees we may ask why? They
are free to entitle themselves to all social and legal benefits
simply by getting married. We would suggest that in the
majority of cases cohabitation indicates a lack of
commitment and a desire by individuals not to assume the
responsibilities which legal marriage brings and which the
majority of the population undertakes.”

When I took part in the stage 1 debate, Patrick
Harvie perfectly fairly asked me whether we
should give a degree of protection in relation to the
degree of commitment. I am happy to accept that,
but I believe that we will go too far if we accept the
proposals on cohabitation because we are in
danger of giving all the rights without expecting the
responsibilities in return. People make choices
when they enter relationships. I will not rehearse
the arguments from the debate on relationships
that we had last week, but that debate reflects the
Executive’s difficulty in getting clear-cut definitions.
I move on to the objections that have been
raised by practitioners. Mr James Hotchkis, who is
a solicitor, said:
“Cohabitees are generally well aware that they do not
have legal protection and each should make their own
arrangements.”

There is nothing to prevent people from making
their own arrangements. He went on to say:
“Any safeguards that are established for cohabitees will
undermine marriage.”

I certainly share that view.
Daniel McManus tells us:
“Calls for more rights for cohabiting couples threatens to
weaken the importance of marriage. What is the difference
between relationships of marriage, cohabitation and civil
partnerships, if they are to be treated the same?”

Civitas says that, often,
“cohabitation is viewed as an alternative to marriage rather
than a preparation for it”,

although the evidence shows that two thirds of
people who cohabit go on to marry and a third of
relationships between cohabitees break up.
Civitas also says:
“Cohabiting relationships are fragile. They are always
more likely to break up than marriages entered into at the
same time, regardless of age or income. On average,
cohabitations last less than two years before breaking up or
converting to marriage. Less than four per cent of
cohabitations last for ten years or more … The more often
and the longer that men and women cohabit, the more
likely they are to divorce later.”

During our discussion on a previous series of
amendments, the convener asked the minister—
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and indeed me—whether the bill is more likely or
less likely to lead to divorce. That is a pertinent
question. Civitas’s view is that, if we go down the
route of giving similar rights to cohabitees and
married couples there is likely to be more divorce.
Civitas also states that
“children born to cohabiting parents are more likely to
experience a series of disruptions in their family life, which
can have negative consequences for their emotional and
educational development. Children living with cohabiting
couples do less well at school and are more likely to suffer
from emotional problems than children of married couples.”

Marriage has a particular status in our law and
society. Traditionally, it has been a special
relationship that developed to provide stability for
families and for all of society. Marriage is a
declaration of commitment that has private and
public consequences. Cohabitation has none of
those characteristics, yet the bill will grant
cohabitees similar, if not the same, benefits or
protections.
Amendment 34 seeks to delete section 18.
There are concerns about the meaning of
cohabitation. People cohabit for all sorts of
reasons, and one partner’s attitude to and
expectations of the relationship may differ a lot
from the other partner’s. Some people may
choose to cohabit for the specific reason that they
do not wish to share their property with anyone
else. They may choose to cohabit because the
cohabitational relationship is a more fluid way to
share a property. As Mr McFee was trying to tease
out in last week’s meeting, it may be difficult to
establish the commencement and termination
dates of a relationship. Cohabitation does not
have the same status as an established
relationship, and if we grant rights we will grant it
that status. Whether a particular status is
important is moot, but people who enter
cohabitation
arrangements
have
different
expectations.
It is difficult to legislate for cohabiting couples
because it is difficult to ascertain when the
relationship was established—and that will have to
be done retrospectively, once the relationship has
broken down. How will we produce evidence when
no legal commitment has been made? It is open to
people to make such commitments.
Section 19 relates to sharing household goods.
The presumption that all goods acquired during
the period of cohabitation are jointly owned is
problematic. For example, one party in the
relationship may have paid to upgrade the
residence using money that he or she saved
before the relationship was established. Under the
current proposals, any upgraded items would be
divided 50:50. On the face of it, that does not
seem just, because no bargain has been made.
People who get married or enter civil partnerships
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do so with their eyes open—they know what the
consequences will be. However, that is not
necessarily the case for people who choose to
cohabit, as individual expectations might be
different.
Section 20, on “Rights in certain money and
property”, introduces financial provisions that
would place cohabiting couples on an equal
footing with married couples. That is detrimental to
the institution of marriage. The Executive should
not send out the signal that marriage is merely one
lifestyle choice among many. That may well be the
nub of the argument between us. Mortgage
repayments
are
a
problematic
practical
consideration, particularly when the non-owner
has not acquired any property rights to the house
but has contributed jointly to the payments. One
partner may have had the property before the
cohabitation started—their arrangement may not
necessarily be a fresh start for which they have
both decided that they will start somewhere new.
There may have been an existing mortgage
arrangement involving one person, but when the
couple started to cohabit, they may have made a
private arrangement to pay the mortgage jointly.
How can we separate out those issues?
As for section 21, on “Financial provision where
cohabitation ends otherwise than by death”, there
is no matrimonial property to divide because there
is no marriage. How can the principles of section
9(1)(b) of the Family Law (Scotland) Act 1985 be
used in those circumstances? It is very difficult to
tease out what belongs to each of the partners; it
is more difficult to do so in a situation in which
there has been no legal understanding at the
beginning. If there had been such a legal
understanding at the beginning, there would be no
requirement for section 21.
I would also like to speak about section 22, on
“Application to court by survivor for provision on
intestacy”. At the moment, although the law on
succession creates unfairness on certain
occasions, it has the advantage that prior and
legal rights are stated with certainty. If people are
given the right to make an application for a
discretionary award, that certainty will be removed.
In many circumstances, executors and family
members will not know whether a cohabitee is
going to make an application. That would lead to
circumstances in which the estate could not be
wound up until any potential claim became time
barred. Equally, experience tells us that, if a
cohabitee makes an application to the court, the
action will not be quick to resolve and may go to
appeal, which could lead to further stress and
acrimony.
How will courts be able to make appropriate
decisions? The problem with the provisions on
financial provision on the death of a cohabitant is
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that of how the court can be expected to
determine the intention of the deceased. The
intention is clear if a legally binding contract has
been entered into or if a will has been drawn up. In
such cases, we do not need this legislation.
However, if there is no will and legal intent has not
been made clear, how are we to know what a
cohabitant’s intention was before his or her death,
given that no commitment has been made beyond
the sharing of lives?
The deceased might have chosen to cohabit
rather than marry because he or she did not wish
his or her partner to have any rights and the
relationship was one of no ties. The rules of
intestacy have been in place for many years and
therefore the courts do not have to try to ascertain
what the intention of the deceased was. Asking
the court to do so in respect of such an informal
arrangement as cohabitation puts it in a very
difficult position.
I will leave it at that. I am happy to respond to
members and to the minister on the amendments.
I move amendment 34.
The Convener: You talked about equity in the
treatment of cohabitants and married couples. Do
you think that the bill provides the same protection
for both? There are differences.
Brian Adam: I would be delighted to have those
detailed differences pointed out to me, as that is
certainly not the view of many of those who
submitted evidence. I acknowledge that the bill
does not provide identical protections for married
couples and cohabitants, but the protections are
similar. The bill would introduce significant change
in the relative protections for people who are
married and those who choose to live together.
One of the other difficulties in relation to the idea
of fairness is that all the fairness that has been
introduced in this bill and in other legislation that
has come before the Parliament in the past six
years has been about addressing inequity in
relationships that are sexual in nature. It has not
addressed any of the inequities in relationships
that are not sexual in nature. These matters would
be better addressed under the law of succession
where it may be possible to deal with them more
broadly.
I have no desire to treat people unfairly, but the
changes in the bill are driven by the wrong
motivation or driver. It is as much about status as
it is about the reality of—
The Convener: I wanted you to clarify that
point, because I understand that you have an
objection in principle to section 18, which is why
you want to remove it. You are right that it might
be helpful to set out the differences in the bill
between the situation for cohabitants and the
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rights that exist within marriage. There are
differences, and for the purposes of clarity we can
draw them out in our debate.
10:15
Stewart Stevenson (Banff and Buchan)
(SNP): I have been impressed by the breadth and
depth of the arguments that Brian Adam deploys. I
have a great deal of sympathy with many of the
points that he makes, but I say at the outset that I
draw different conclusions. He has taken the
opportunity to have a number of chats with me on
the subject. Although we agree on many of the
potential difficulties, my balanced judgment is that
we must at some point address in law the subject
of cohabitation and that the proposals in front of us
are, on balance, just about adequate.
I will address some specific points that Brian
Adam raised and some challenges that he laid
down to us as members of the committee. The
fundamental issue is whether legislating on the
subject of cohabitation gives people who cohabit a
status that is broadly equivalent to the status of
marriage. He expresses serious concern on that
subject; it is a legitimate concern, but it is one that
we can deal with by thinking about the matter in a
slightly different way.
We should consider two phases when we apply
the test. The first is that if we legislate in the way
that the bill proposes, how will that affect the
rights, responsibilities, obligations, duties and so
on of people who are in the various forms of
relationship—be it marriage, civil partnership or
cohabitation—that exist? Secondly, we should
consider the effect of what we are doing today
after the end of the relationship—be it marriage,
civil partnership or cohabitation. Of course, the
relationship can end in two ways: it can end on the
separation of two people or it can end on the
death of one person. I am not clear that the bill
has any effect at all during the existence of the
relationship; I am not sure that it makes any
difference. Other members might want to develop
that point in the discussion. What are the
differences between what happens in a marriage
or civil partnership and what happens in a
cohabitation?
Before I go on, I will pick up on a point that Brian
Adam drew out of the evidence that has been
given to the committee. He pointed to evidence
that most cohabitants are aware of the
implications of cohabitation as compared with
those of marriage or civil partnership. That
statement was certainly made to the committee,
but I have to say that it has failed to convince me.
From my personal experience and from what was
said by other witnesses, I am pretty convinced that
most people who cohabit do not realise their lack
of protection. That is one of the issues that drives
my conclusions.
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I return to the issue of what happens during
cohabitation, a marriage or a civil partnership. The
first and obvious point to cover—we have to talk
about some fairly basic matters—is that of
financial arrangements. As I worked for a bank for
many years, members will forgive me if I talk about
money when we should be talking about romance
and love in relationships. Money is something on
which relationships can founder and it can
certainly cause a huge number of problems after
the end of a relationship.
Couples can transfer, freely and without any
immediate tax implications, assets between each
other if they are married or are in a civil
partnership. However, that is not true for
cohabiting couples. For example, gifts between
cohabiting couples will fall to be considered under
the appropriate tax legislation that covers both
immediate gifts and lifetime accumulation of gifts.
Capital gains tax on assets that are subject to
that tax can be transferred between people in a
marriage or civil partnership without incurring tax
implications at the point of transfer. People can
transfer the tax liability as well as the money, but
they do not fall to pay at that point. Those are
quite significant examples of the way in which the
assets of a relationship are treated when the
relationship is legally recognised.
People who are not in such a relationship or who
are not in one that can be recognised on
application to the court as a marriage by
cohabitation with habit and repute—which status
the bill seeks to remove—are treated differently.
We can start to see that quite significant
differences in terms of tax liability arise during the
existence of a relationship simply because of the
different ways in which the relationship exists in
law.
Of course, Brian Adam made the point that the
parties to cohabitation can contract with each
other. However, they cannot do so in a way that
will address those differences. If I have a contract
with a cohabitant, it does not alter the fact that the
taxman might come along and take money off us.
Also, as a footnote, contracts do not have to be
written down in law. Based on the behaviour of the
people who are in the relationship, they can be
deemed by the courts to have contracted with
each other. In business relationships, it is possible
to have deemed contracts. We should not get too
hung up about whether things have to be written
down in contracts; in law, people can enter into
contracts without ever realising that they have
done so.
What happens after the end of a relationship, be
it a marriage, civil partnership or cohabitation?
Again, there are clear differences between those
relationships. The differences largely fall into the
area of tax liability, albeit that the bill—which, I am
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fairly confident, will become an act—narrows
them. Why should it do that? Brian Adam put his
finger on it when he said that it was to protect the
vulnerable.
When such a relationship involves children,
there is no case for denying them protection
through legislation such as the bill that we are
considering today. There is more of a case for
asking whether we should address the issues if
children are not involved. Nowadays, the man is
not automatically the more powerful person in a
relationship. That said, he generally turns out to
be, for a variety of sociological reasons that relate
to where we are today—it may not be the case in
future; I rather hope that we have greater equity in
relationships in future. However, the reality at the
moment is that, in most relationships, there is a
significantly stronger partner. In introducing the
sort of measures that are in the bill, we will be
providing some protection for the partner who is
likely to be disadvantaged in the cohabitation.
I agree with Brian Adam that, having looked at a
number of the issues that relate to the way in
which assets are distributed after the death of a
partner, the response that has been given is pretty
crude. I am not clear that the bill contains the best
available answer, if we were to look at succession
law as a whole. In that sense, I have considerable
discomfort about the response that has been
given. Nonetheless, on balance, the measure will
end up delivering more benefit than harm.
However, I hope that the Executive will consider
the whole picture and bring forward, as early as it
can, revisions to succession law to ensure that the
unintended consequences of piecemeal legislation
are not too severe.
On balance, unless someone comes up with
persuasive arguments in the next few minutes, I
am likely to support the retention of the sections
that Brian Adam, supported by Fergus Ewing,
seeks to delete.
Mr Bruce McFee (West of Scotland) (SNP): In
response to Stewart Stevenson’s comments, I say
that I hope that marriage and relationships are
founded on something a bit stronger than the tax
consequences that may occur somewhere down
the line. When we get to that level, we have
devalued what was supposed to be achieved in
the first place.
It is obvious that there are different views in the
committee and in society about whether we should
change the status of cohabitees and, if so, how we
should do that. During our evidence-taking
sessions, a number of scenarios were outlined. If
somebody is left with nothing after they have spent
20 or 30 years in a relationship, one would have to
be pretty hard hearted not to be moved or to think
that that was a good outcome.
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However, the proposal that is before us in the
bill is only superficially attractive. It appeals to us
because it helps to salve our consciences and it
makes us think that we are doing something about
the situation. As legislators, we have to get out of
the habit of thinking that we can provide a cure for
every situation that someone has put themselves
into or a method of alleviating the consequences
of decisions that people wish to make.
If we accept the libertarian argument, the bill will
remove a choice. At the moment, people can
choose whether to marry or form a civil
partnership, but we are talking about imposing
something on people who wish, for whatever
reason, to take another route. The bill will impose
on those people, perhaps retrospectively, a new
set of terms and conditions that they may or may
not have agreed to when they decided to cohabit.
They might find that, even though they both said
when they entered into the cohabitation, “I do not
want to get anything out of this after 10 years”,
one of them does indeed want something out of it
when it comes to fisticuffs after five or 10 years.
That is the reality of the situation when
relationships break down. Sometimes, people
want to extract a price. I hear the argument about
the protection of weaker people in a relationship,
but can we always protect such people? Will we
do them a favour by saying, “There is another,
easier route out of this”? We should ponder that
for a moment.
We must be aware that we do not legislate in a
vacuum. Somehow, in the debate on this aspect of
the bill, the impression is being given that we can
change the position of one group of people without
having an effect on another group of people.
However, for every action there is a counteraction
and a consequence. We can argue about whether
the proposal will give cohabitees the same status
as married couples, but it is not possible to change
the status of the former without changing the
status of the latter.
The bill does not give cohabiting couples the
same rights as married couples, but it starts off
down that road. That is the nub of the matter. If
members believe that marriage has special status
in our society, they cannot realistically support the
proposals in the bill in the belief that they will not
change that status and that there will not be
another bite at the cherry later to take the
remaining rights that are not dealt with in the bill.
10:30
However, if members do not believe that
marriage has special status, they can vote for the
provisions. That is no problem; it is dead easy.
They should also know that there will be another
bite at the cherry not too far down the road. It is a
question of whether we believe that marriage has
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special status—and that is a matter for each
individual to determine for themselves. Please do
not pretend, however, that the provisions will have
no effect on the status of marriage, because they
will.
Leaving aside the issue of whether one believes
that marriage has a special status or whether we
should proceed with the provisions at all, there is
another point. We have a duty when legislating to
be clear, and what is clear is that the bill lacks
certainty: it introduces uncertainty by the barrel
load. When does cohabitation begin? When does
it end? What is the length of cohabitation before it
has any relevance in law? Last week, we had to
give due recognition to when a relationship began.
I have yet to hear a definition of a relationship,
much less a definition of when one could possibly
begin.
Some members have commented on the effects
that the bill’s provisions would have on the laws of
succession, which, I understand, are under review.
However, one cannot change the law of
succession in this way. We are told that the
provisions are motivated by the desire to protect
children.
However,
the
provisions
will
disadvantage the children of a marriage, if one of
the spouses cohabits after that marriage breaks
up. We should be clear that there are children who
could be disadvantaged by the provisions, which
will take away certain rights that those children
had if one of their parents should die while in a
cohabiting relationship.
There will be effects on the law of succession,
although we do not know all the ramifications that
the bill will have in that regard. At the moment, the
laws on marriage are pretty clear, but the bill will
create a mess that we will regret in the long term.
The Convener: I support the Executive’s
position on the bill and have done from the
beginning. However, I have some detailed
questions about its provisions.
st
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matter to me: couples who are committed to each
other and who are in it for the long term should
have some legal safeguards. That does not
undermine marriage. Apart from anything else, the
benefits from marriage are still stronger in law than
the benefits that the provisions on cohabitation
rights will introduce.
It would be helpful if the Executive could go
through the provisions with us. I will go through
what I think they mean; if I am wrong, I am sure
that the minister will correct me. If one is married,
one can divorce at any time on the grounds that
are laid out in the bill—whatever they may turn out
to be by the end of the bill’s passage through
Parliament. Cohabitants, however, have one year
after the relationship ends in which to go to court
to argue for any rights. Once that year has
passed—I know that we will discuss an
amendment later on whether that period should be
extended—cohabitants cannot claim any rights.
That is unlike the situation for married people.
No property rights are attached to cohabitation,
apart from certain rights in relation to household
goods or those that apply if one of the cohabitants
makes an application to a court having suffered
economic disadvantage. My reading of the bill is
that there are no pension rights other than what
the pension scheme itself would award, although
that depends on the nature of the scheme. Some
schemes allow cohabiting couples to benefit, but
others do not. Nothing in the bill provides a fair
division as is the case in marriage. There is no
concept of the matrimonial home: if both parties
have a title in the property they would share in it,
but there is no equivalent to the provision that
exists in marriage.
Of course, marriage is more easily defined, but
the court will define what is meant by cohabitation.
Members are concerned about the need for
certainty in the law on that issue, but a person who
is cohabiting is certainly in a weaker position
because they have to put up a challenge and
provide their evidence to the court. The duration of
a marriage is important in relation to the definition
of pension benefits, but as far as I can see that is
not the case for cohabiting couples. It is not
possible to go back the way—someone cannot
say that they cohabited four years ago and forgot
to claim, but people can do that in respect of
marriage.

In the 21 century, we cannot ignore the
numbers of people who decide to cohabit. Many of
those relationships are long lasting and are made
up of people who are committed to each other. It is
important to recognise that. It worries me that
many of the people whom we are trying to protect
with the bill think that they are already protected.
We know from the surveys that we looked at that
people believe that there are provisions in Scots
law that protect cohabitants. That is very worrying.
Notwithstanding the amendment that we agreed to
several weeks ago on the abolition of marriage by
cohabitation with habit and repute, cohabitants
have very little protection in law.

“in respect of legal rights and prior rights”.

I am very much in favour of protecting
relationships, particularly long-term ones, whether
or not there are children involved. That does not

There are one or two minor differences in relation
to the existence of children, but broadly the
positions are the same.

On death, there is an upper limit to what a
cohabitant can claim; we are about to discuss an
amendment on that issue. In that regard, I am not
sure what is meant by
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For the sake of clarity, it is important to go
through the differences, but it is clear that
differences exist. The bill will not give cohabitants
the same rights that married couples have. Some
people may think otherwise, but as far as I can
see the bill will not do that.
Brian Adam is right to bring to our attention the
variety of views on the matter. However, as a
Christian, I think that there is a Christian basis for
considering that some people in cohabiting
relationships are extremely vulnerable—many are
women; some are men—and as a politician that
concerns me sufficiently that I think we should do
something about it. Members are right to point out
that we are trying to strike a balance between
upholding the rights of a person who does not
want to share their property and who has opted
out of marriage and providing some legal
safeguards for the person who may walk away
from the relationship in a very vulnerable situation,
having got nothing out of it.
The bill is the right place to deal with the law of
succession. I do not support the idea that we
should wait until the Scottish Law Commission
considers how the whole gamut of succession is
dealt with in Scots law. If we go down the road of
providing legal safeguards for cohabitants, we
cannot address only separation; we must also
address protection on death, whatever form we
think that should take. The bill is the right place for
such provision to be made and I would be
unhappy to wait. I do not see the committee
having another opportunity in this session to deal
with the matter, even if a bill was available for that
purpose.
To Bruce McFee and others, I say—as I said
last week—that what I want out of the sections on
cohabitation is clarity. I would like to be clearer
about who is protected by the provisions in the bill.
Couples who live together should have an element
of clarity; they should have some understanding of
whether they will be covered by the provisions.
Marlyn Glen (North East Scotland) (Lab): I
was very pleased that the committee’s stage 1
report on the bill was accepted by Parliament.
Amendments 34 to 38 would change the bill
fundamentally. In accepting the principles of the
bill, Parliament accepted its central tenet, which is
to give legal protection to cohabitees. I support the
convener’s remarks on the bill and on the fact that
it is not there to undermine marriage.
It has been interesting to listen to the debate
today, since we have spent such a long time
talking about the bill. A decade before we started
our consideration of the issue, there was
discussion of the necessity to change family law
so that it would reflect life in Scotland. It was
interesting to hear Bruce McFee mention the
libertarian argument, but I repeat that this is not a


198

2352

time to halt and ponder further: the bill has been a
long time in the making.
I would describe Brian Adam’s view as fairly
individual. He picked out different parts of the
large amount of evidence that was given to us. I
understand that his beliefs are strongly held, but
st
the population in 21 century Scotland does not
share them. The bill must consider how people live
in Scotland today. It is widely accepted that it is
necessary to protect the vulnerable. However, the
bill is not about status or giving some couples
higher status than others. From an equal
opportunities point of view, it is important that we
value every individual. As I said last week, it is
important that we value every family as well.
I invite Brian Adam to clarify one particular point.
I think he said that changing legislation in favour of
cohabitants was like changing it in favour of
rapists, thieves or bandits. That sounded to me
like an outrageous comparison, and I hope that it
is not what he meant. I will let him correct that.
Brian Adam: I was quoting evidence from the
Free Church of Scotland.
Marlyn Glen: In that case, I do not like your
choice of quotation.
Brian Adam: I am not suggesting that the
committee, or indeed the Executive, is going out of
its way to give effect to that comparison; it was
lodged as part of the evidence.
Marlyn Glen: I am glad to hear that you do not
hold to that comparison yourself. There are lots of
st
different kinds of families in 21 century Scotland,
and it is important that we protect them,
particularly the children. When people enter a
cohabiting relationship their expectations are
moot, but I am absolutely certain that they do not
expect that one of them will be left destitute if their
partner dies, or left solely responsible for their
children if the relationship founders. Cohabitees
share lives, and that is one of the biggest
commitments that a couple can make to each
other. You may have beliefs that others do not
share, and you cannot impose them.
I will not support amendments 34 to 38. It is very
important that we support families in Scotland as
they are and that we ensure that we protect
vulnerable people. I support the Executive’s line
on the bill.
Mrs Mary Mulligan (Linlithgow) (Lab): I
support the status of marriage. It is unfortunate
that I have to say that at the beginning of my
comments, because I have heard nothing from
committee members, the Executive or witnesses
to suggest that anybody is trying to undermine the
status of marriage. We all recognise the
advantages of the security and stability that
marriage provides for the individual and for
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society. We must make that clear right away. By
making it clear that we recognise that people
choose to cohabit, we as legislators have an
obligation to recognise their choices and their
needs. That is why we are considering the bill.
I recognise that some people will choose not to
be married. For that reason, we should not insist
that they take on the responsibilities of somebody
who is married and, as Bruce McFee said, they
should not have all the rights of the married. The
bill as it stands does not do that. Stewart
Stevenson gave a comprehensive account of the
legal position on the bill’s financial aspects; I know
that this is not just about finances, but he was right
to say that finances are one way of showing that
there is a difference in status and practice.
There is a reason to protect people who have
chosen not to be married but to cohabit,
particularly when they are vulnerable. At the
moment, people who cohabit often think that they
have rights as a result of that cohabitation. The
term “common-law marriage” is frequently used as
if it were a fact, which it is not in Scotland, where
no such protection is granted.
In some ways, we have to be careful today that
we do not inadvertently send out a message that
we are now providing that common-law marriage
arrangement. We are not doing that; we are
protecting the vulnerable. We are not introducing a
status that is the same as marriage in the way that
has been suggested.
10:45
Mr McFee: I hear what you are saying. I read
the results of the social attitudes survey and you
are right to say that a number of people—the
majority, I think—believe that the concept of
common-law marriage applies in Scotland,
although it does not.
Will the measures that we are debating help to
strengthen the belief that there is such a thing as
common-law marriage or will they disabuse people
of that belief? Would it be better if the Scottish
Parliament made people aware of our decisions in
a way that would disabuse them of the belief that
something exists when it does not?
Mrs Mulligan: It is important that we are honest
with people. The committee agreed that, once the
bill is passed, we must ensure that information is
given to people about what they can expect in
terms of their rights. By introducing the sections on
cohabitation rights, we are saying not that
someone who cohabits will have the same rights
as someone who is married, but that, because of
what they have contributed to that relationship,
they will have some protection if the relationship
ceases to exist through either break-up or death.
However, we need to be clear that what the bill
proposes is not a replica common-law marriage.
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However, there is still some room for
uncertainty, even in the bill. Section 18(4) says
that
“the court shall have regard to … the length and nature of
the cohabitation … the extent, if any, to which one
cohabitant is financially dependent on the other”

and so on. There is room in that for inconsistency,
depending on how the courts interpret it.
Mr McFee: Correct me if I am wrong, but I think
that, at our last meeting, we changed the wording
of section 18(4)(a) to say that the court should
have regard not to
“the length and nature of the cohabitation”

but to
“the length and nature of the relationship”.

Further, I think that we deleted section 18(4)(b),
which says that the court has to have regard to
“the extent, if any, to which one cohabitant is financially
dependent on the other”.

Mrs Mulligan: I did not think that we had
deleted that paragraph, but I stand to be
corrected.
The Convener: We did not delete section
18(4)(b). We agreed to change the wording, so
that the section would no longer talk about people
being dependent. I cannot remember what we
changed it to. We will check.
Mr McFee: Did we change “cohabitation” to
“relationship” in section 18(4)(a)?
The Convener: Part of the problem is that, last
night, we did not have the Official Report of our
previous meeting to refer to.
The Deputy Minister for Justice (Hugh
Henry): My understanding is that the wording of
section 18(4)(b) was changed to:
“the nature and extent of any financial arrangements
subsisting, or which subsisted, during the relationship.”

That made the section broader.
The Convener: That is correct. Is that the
clarification that Bruce McFee was looking for?
Mr McFee: I am sorry to do this in the middle of
another member’s contribution, but I think that it is
important—
The Convener: It is up to Mary Mulligan to
accept your intervention.
Mrs Mulligan: I will accept the intervention if Mr
McFee can be brief.
Mr McFee: I am obliged, as I realise that this is
an interruption to your contribution.
My understanding is that in section 18(4)(a), the
words
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“the length and nature of the cohabitation”

were changed to
“the length and nature of the relationship”.

Further, I understand that, with regard to section
18(4)(b), the minister is saying that the concept of
financial dependence has been replaced by the
concept of financial arrangements, which means
something entirely different.
We need to be clear what we are offering
people, because that is not necessarily what has
been stated. I accept that one of the reasons for
that is that we did not have the Official Report of
last week’s meeting in time.
Mrs Mulligan: It is important to clarify the point.
I raised the matter today partly because there is
still some uncertainty about it. It will be helpful to
clarify the situation when we have the Official
Report. I do not want to give people the
impression, wrongly, that we are introducing
marriage rights by the back door.
I support the bill as it stands. I recognise the
value of marriage, but I also recognise that, as
legislators, we have a responsibility to recognise
the circumstances in which some people are left
vulnerable. The bill strikes a balance. It recognises
that cohabitation is different from marriage, but it
allows us to protect vulnerable people. That is why
I will not support Brian Adam’s amendments 34 to
38.
Mike Pringle (Edinburgh South) (LD): I agree
with much of what has been said; in particular, I
agree with the beginning of the convener’s
contribution.
Bruce McFee asked whether marriage has a
special status. Marriage has a special status to me
as an individual, because I have been happily
married for 35 years. When I got married, most
people got married and they did so in church, but
that was 35 years ago and society has moved on.
Now, people who are in a committed relationship
are committed to each other regardless of whether
they are married or cohabiting. Society has
changed.
Brian Adam talked about the church. Thirty-five
years ago, I went to church regularly, but I have
not been in a church for five or 10 years. People,
too, have changed. Fewer and fewer people go to
church and many people do not regard the church
as important. My two sons have hardly ever been
in church. I am not saying that that is true of
everybody. Some people are committed and still
go to church, but whether people go to church or
not and whether they are married or cohabiting,
they are no less committed to their relationship.
At one point—it may have been in evidence on
the bill, but I cannot remember—we heard that
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nearly 50 per cent of children are born to couples
who are not married. In my view, the main thrust of
the bill is to protect children. Some people say that
the provisions that we are considering will not
protect children as much as we think they will, but
the bill is a start. We are trying to protect children
and to protect relationships, so the provisions
must stay.
Stewart Stevenson talked about the financial
consequences. He is right, but if someone is
cohabiting and they want to ensure that they can
pass on their pension or their estate, they have a
choice to get married. People know the
consequences of getting married or remaining in a
cohabiting relationship. The bill seeks to protect
people who are in a slightly different position and it
is the right way forward.
Margaret Mitchell (Central Scotland) (Con): I
congratulate Brian Adam on lodging his
amendments and I welcome the opportunity that
he has given the committee fully to debate the
matter. Section 18 is an important section and
Brian Adam explained his concern about it well.
He is concerned that the bill will give cohabitation
the same status as marriage.
That is not an assertion that I share, and I will
explain why. In the first instance, we consider
marriage as having a special status in society, and
I think that that is accepted—I do not agree with
Marlyn Glen on that. It does. It is a public and legal
commitment by two people to the sharing of life
together for life to the exclusion of all others—I
think that that is the Christian definition. There is
no value judgment on cohabiting relationships
there. The cohabiting relationship that we are
considering is different, in that it is more easily
walked away from. Therefore, there is no question
but that we are considering two very different
types of relationship.
However, it is accepted that many people do
cohabit. They cohabit and enter a relationship in
good faith with the intent of sharing their lives
together for however long. The bill seeks to ensure
that, in the case of dispute, they have a right to get
out of a relationship in financial terms what they
put into it and no more. The rights are
discretionary and they are not conferred
automatically as they are in marriage and are
nothing like the same as the rights that people
have in marriage.
I would like to go through them systematically.
Household goods were mentioned. Section 19(2)
states:
“It shall be presumed that each cohabitant has a right to
an equal share in household goods”

However, section 19(3) states that subsection (2)
“shall be rebuttable”. The provision would kick in
only in the case of a dispute. If the parties are
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happy to make their own arrangements for
whatever dissolution of the cohabitation that they
want, that is fine. However, if there is a dispute,
the provisions of the bill will protect the
vulnerable—if they can prove their claim, which is
the next thing that they would have to do. That
does not happen in marriage; in marriage, there is
an equal sharing of goods, assets and property.
The right that we are giving cohabitants is the right
to get out of a relationship what they put into it in
good faith. That is good law that most people
would accept and want to promote.
The same applies to property rights. Unless
there has been a declaration or an agreement that
a couple is buying a house jointly as cohabitants,
cohabiting couples will not have property rights.
Section 22 deals with intestacy. The problem
with intestacy is that the person who has died has
left no clear statement of intent. We have
agonised over the provisions in section 22, but
what it says is that there are prior rights—and
marriage is right up there; legal rights; children
and wives will have an interest; and the cohabitee
will fit in, further down the line. That will alter the
share of the cake and could alter the children’s
share, but if the deceased cohabited with another
person, it is fair to assume that they had some
regard for that person and that, on their death,
they would like that other person to benefit in
some way and for some recognition to be given to
the respect that they had for them. As so many
people die intestate and do not think of these
things, it is right that we address the matter in the
bill.
The other matter that Bruce McFee brought up
is duration. This is more or less a case of: if it
barks, wags its tail and looks like a dog, it is a dog.
We cannot say, “A relationship must be of a year’s
duration,” or whatever. People could be cohabiting
for a year but living quite separate lives. It is
almost as if Bruce is saying, “You kind of lived
together, but you didn’t share anything, so is that
really cohabitation? Really you were more like
flatmates.” We have to consider the nature of a
relationship and leave it to the discretion of the
court to say whether there was an intent to pool
finances and to spend money on the proposition
that the couple would be together in a stable
relationship.
I hope that that answers some of the questions
that have been raised and leaves people in no
doubt that I certainly would not support keeping
these sections if I thought that they undermined
the institution of marriage. If anything, they make it
much clearer that marriage has very special rights
and responsibilities.
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11:00
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): In principle, I support the
arguments that Brian Adam advanced at the
beginning of the debate. I believe that the
institution of marriage has served us well, that it is
the bedrock of our society and that it has the best
potential for bringing up children. In saying that, I
do not specifically castigate, condemn, chastise or
criticise those who choose other forms of
relationship. A single mother may well bring up
children better than some married couples do.
What I am saying is that marriage seems to me to
be the proven framework within which to bring
children up. I say that on the basis that, as
Margaret Mitchell said, the legal commitment of
marriage is that man and wife stay together “till
death us do part”. Therefore, to me, marriage and
cohabitation are not different types of the same
thing.
No one has mentioned the point, which the
Scottish Executive made in its evidence, that
cohabitation is a transient state. The minister put
forward evidence that suggests that the average
length of a cohabitation is two or three years,
compared with a commitment in marriage of more
than 30 years in the case of Mike Pringle or a
mere 22 years in my case, as I am rather younger
than Mike.
One member—I am sorry, but I cannot
remember who it was—referred to discrimination.
Of course, we are all against discrimination.
However, although we do not want the law to
discriminate against cohabitation, what about
children’s right not to be discriminated against by
their parents? Where are their rights if their
parents stay together for only two or three years—
although there is no guarantee that the situation
would be different if the parents were married?
Margaret Mitchell and Marlyn Glen say that the
purpose of the bill is, in whole or in part, to give
rights to cohabitants, but I am pleased to say that
the fact is that two thirds of those who cohabit go
on to get married. In case anyone thinks that this
is a moral lecture, I should confess that my wife
and I were in that category—I felt that I should
share that with you this morning, convener.
Therefore, we are talking about the one third of
those who cohabit who choose not to get married.
My first point is: what about the children? Is that
in their best interests? Further evidence has been
put to me—this might be disputed by the minister
and I will be interested in what he says if he does
dispute it—that three quarters of children who
commit criminal offences have cohabiting parents
and just 25 per cent have married parents. I am
not in a position to judge whether that evidence is
correct or is the best evidence and it is difficult to
study such things.
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The bill will give cohabitation a new status—one
cannot create a new entity in law without creating
a new status. The bill provides that one is a
cohabitant if one can prove to the court that one
satisfies certain extremely vague criteria.
Stewart Stevenson: Is it your view that the bill
will have no impact of any kind during the
cohabitation? In other words, do you believe that
the bill addresses the situation only when the
cohabitation no longer exists, or that the bill will
have an effect during the cohabitation?
Fergus Ewing: That is a fair question, although
it is perhaps a legalistic one. If the question is,
“When does the new status of cohabitation
arise?”, the answer is, “When it is judicially
declared by the court.” In other words, that status
will be declared only once a court has said, “Under
the Family Law (Scotland) Act, I hereby declare
you cohabitants,” when the couple will legally be
cohabitants. However, the point is that the bill will
engender an expectation that when two people
cohabit and are committed to each other and
presumably in a long-term relationship, they are
cohabitants. In fact, there will be no such status
unless and until it has been judicially declared or
one of them dies and the sheriff declares that that
was the nature of the relationship.
Mr McFee: Fergus Ewing has referred to the
fact that the committee has been told repeatedly
that the bill is aimed at securing the best interests
of the child. However, last week, section 18(4)(c),
which required the court to pay attention to
“whether the cohabitants have a child of whom they are the
parents”

in determining rights under section 19 on “Rights
in certain household goods”, section 20 on “Rights
in certain money and property”, section 21 on
“Financial provision where cohabitation ends
otherwise than by death” and section 22 on
“Application to court by survivor for provision on
intestacy” was, in fact, deleted.
Fergus Ewing: My recollection is absolutely
clear: in section 18(4)(a), the word “cohabitation”
was changed to “relationship” and section 18(4)(c)
was deleted for technical reasons. I could be
wrong, and no doubt the minister will clarify that.
If the committee is confused, how on earth can
there be clarity in the country? If we do not know
what we are doing, how on earth do we expect
people in Scotland to have a cat’s chance of
understanding what we have done?
Cohabitation is not like Diet Coke is to Coke; it is
a different type of relationship, and one that, if it is
enshrined in law—as I believe it will be—may
create a view among those who live together that
they will be protected as though they were man
and wife. That is the worry.
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I will address the main points in members’
contributions, moving from arguing in principle to
practical terms. Those who advocate a radical
departure in the law do so for two fundamental
reasons, and I shall use members’ phraseology
and wording to describe them. They believe that
the measures will protect, first, the vulnerable and,
secondly, children. While that is well intentioned,
neither objective will be achieved. In fact, there is
a strong argument to suggest that the vulnerable
and children will be more disadvantaged.
I spent some of the weekend reading the
evidence from stage 1, thereby staying out of my
wife’s hair for much of the time. In doing so, some
arguments occurred to me that I hope I can share
with the committee. First, the Family Law
(Scotland) Act 1985 sets out a clear framework for
protection. As a practitioner in family law and as
someone who is fairly familiar with that act, I can
say, without a shadow of a doubt, that it protected
the vulnerable and children. How? It states that,
on divorce, a spouse should be entitled to a capital
sum payment or a transfer of property and to a
periodical allowance. Section 9 of the 1985 act
sets out principles that are to be applied. Section
9(1)(a) states that
“the net value of the matrimonial property should be shared
fairly”

and section 10(1) goes on to say that fair sharing
will be presumed to be equal sharing. The act also
makes other principled provisions.
The position is very clear. Married couples know
where they stand; they know that there will be
equal sharing. They know that all the property of
the marriage will be shared, with very few
exceptions—they are gifts and property acquired
by succession before the marriage was entered
into. The house is shared. The husband’s pension
is shared. My goodness me, in the early days,
some husbands I advised got a seismic shock
when they realised that their occupational pension
was up for grabs and would be divided, but that
was right and that protected the vulnerable.
The existing law does what members want to
do. It protects the wife—as it is almost always the
wife who has the rough end of the deal and who is
left needing the protection of the law. Moreover, as
the minister will know from his advisers, in many
cases, the court will go out of its way to ensure
that when there is a matrimonial home and
children under 18, the matrimonial home will not
be sold and the husband will not be able to take
his money out of the marriage. The home is
preserved so that the children can be brought up
in and have the security of staying in the family
home, sometimes until they are aged 25. The
long-stop date until which potential parental
financial responsibility continues is the age of 25 if
a child is in pursuit of further education or training.
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The Convener: Will the member give way?
Fergus Ewing: Certainly.
The Convener: Are you finished?
Fergus Ewing: I was just giving way—I am by
no means finished, I am afraid.
The Convener: I was not sure—I just wanted to
check.
The argument that you make about the benefits
that marriage confers is not dissimilar to the
argument that we have heard that, although
marriage has significant benefits, that should not
necessarily exclude having some legal protection
for cohabiting people. As a practising family
lawyer, you must be aware of notable cases of
women who have been in cohabiting relationships
for 20-plus years with lots of children, who have
walked away from the courts with no periodical
allowance, no share in the pension and no share
in the property, because the law does not confer
rights on cohabiting couples. In some such cases,
what is not known is whether one party would
have been willing to marry to take the benefits that
you describe, because of course—and rightly so—
marriage requires the agreement of two parties. Is
it not fair to say that there are notable cases in
Scots law of very vulnerable women and some
men who have walked away having had no
benefits conferred on them?
Fergus Ewing: The example is a fair point. I am
no longer a practising solicitor; I find that the job of
being an MSP makes full use of whatever wits and
so on I possess. Lawyers tended not to see
people in the categories that you described,
perhaps because they did not have rights,
although they will do so now. However, I am not
persuaded that a huge number of people are in
the categories that you describe. I do not
subscribe to the idea that if people cohabit, that
means that they have a lower moral view or
commitment to their partner. I suspect that the
vast majority of cohabiting couples will struggle
through and make an agreement. They might have
chosen to make a property agreement.
In response to your point, the question for me is
whether the bill, which is what we are talking
about, will do what it—or the minister—says on the
tin. Will it protect the vulnerable and children? The
reason why I described briefly some central
principles of the 1985 act is that what it says on
the divorce tin is clear for a married couple: it
means that the wife is protected. I know that that
legislation absolutely operates—although it is not
perfect in every case, and the committee is sorting
out the situation in respect of Wallis v Wallis and
so on—but it does not apply to cohabiting couples.
In paragraph 193 of its stage 1 report, the
committee said that the Executive intended to
make provision
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“where, on the break up of a committed cohabiting
relationship, one party finds themselves in a position of
financial vulnerability.”

However, the bill does not refer to vulnerability or
hardship. At the moment, in property disputes,
legal aid will be applied for and obtained. As soon
as a right to legal aid is created, one cannot deny
someone the chance to vindicate that right. The
Executive estimates that, over the three years of
the first application of the measures, £9 million will
be spent in legal aid for cohabitant couples.
A separate argument in that respect centres on
the minister’s statement to the committee on 2
November that the total commitment to mediation
in Scotland was £630,000.
11:15
The Convener: Will you please begin to wind
up?
Fergus Ewing: I really have many more entirely
new points to make, convener, and I am trying to
cover as much ground as possible. I am sorry that
this is taking such a long time, but I feel fairly
strongly about the issue and I hope that I will be
permitted to continue.
If the committee and the Parliament agree to the
provisions, £630,000 will be spent on mediation
and £9 million will be spent on legal aid for lawyers
to deal with these new disputes.
The Executive has chosen to allow what I think
Mary Mulligan called a discretionary approach
instead of a rules-based approach. I have
described the rules-based approach that applies in
divorce. The problem with a discretionary
approach is that, if it is decided that a couple are
cohabitants, the court has no guidance about the
amount to award. I assume—perhaps wrongly—
that the court will have no power to relate the
award to any house, pension or car that might be
involved. That appears to be the case, although it
is not explicitly stated, because the provisions are
contained in separate sections. If sheriffs do not
have any guidance, how can they decide what
amount to give to what couple?
That raises a fundamental problem. How can the
Executive on the one hand say that the provisions
will protect the vulnerable but, on the other, be
unable to set out in a public information campaign
what people’s rights will be? It is saying, “We are
deliberately not going to tell you how these capital
sums of recompense will be calculated because
that will be up to the sheriff.” If the Executive is
going to have an information campaign—as I
believe it has said it will—
Margaret Mitchell: Will the member take an
intervention?
Fergus Ewing: Could I just—
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The Convener: Before anyone takes an
intervention, I ask the member to wind up,
because we are going to run out of time for this
debate.
Mr McFee: On a point of order, convener. I
understand that time is pressing, but I suspect that
Fergus Ewing’s points are important and probably
go to the heart of the matter. Frankly, I do not
know whether cutting someone off in mid-flow is
the right way of conducting the meeting. It might
be easier and better for us to hear all the evidence
if we are to make an informed decision. I
understand about the time constraints—
The Convener: Okay, Bruce. First, I cannot
allow someone who is not a committee member to
have more time to speak than a committee
member. Secondly, the points that Fergus Ewing
is now making were made by Mary Mulligan and
me when we asked for certain issues to be
clarified. As a result, I certainly think that, if the
debate is to continue, new points should be raised.
After all, I want to allow some time for the minister
to come back on the points that have already been
made.
I believe that Margaret Mitchell wanted to
intervene on Mr Ewing.
Margaret Mitchell: Does the member accept
that we are talking about a rebuttable
presumption? In other words, someone who has
the receipt for, say, a stereo can say, “I paid for
that stereo—it’s mine.”
Fergus Ewing: I accept that. In fact, it
strengthens my point and brings me to a new point
that I wanted to make. Because, under the
provisions on household goods in section 19,
property rights will be preferred to the rights of
children, any possible protection is further
reduced. If the protection provided under section
19 is negated simply by the male cohabitant
saying, “I paid for this sofa, this fridge and all
these things. Here are my receipts; I own all of
them,” what protection does the provision provide?
Margaret Mitchell: That is the whole point.
Fergus Ewing: Well, thank you—
Margaret Mitchell: No. The whole point is that
you get out of a relationship what you put into it.
Fergus Ewing: It means that there is no
protection for the vulnerable or for children in
circumstances in which the presumption can be
rebutted by proof of purchase, property rights and
expenditure of money by the stronger, financially
better-off, higher income earner of the couple, who
will be able to say, “You’ll have had your
cohabitant’s rights now, because they don’t apply.
I bought those things, so you don’t have any
claim.” That could put somebody in a worse
position.
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This point has not been made: how can the
Executive square the circle in relation to rights in
intestacy? At the last meeting, the minister gave
the example of a couple who are not married and
who have cohabited for a long period. If they are
to be protected, the Law Society of Scotland’s
recommendations will have to apply, because
there is no protection when one party to a couple
makes a will cutting out the cohabitant, even if
they have lived together for 40 years. Also, as the
Law Society pointed out, it is quite possible that
someone might have made a will at the beginning
of a marriage and forgotten about it, so unwittingly
the will might take preference over the new rights
under section 21.
As the minister knows, the Law Society—
supported, I think, by the Scottish Law
Commission—recommended that there should be
rights even when a will cuts out the cohabitant. I
do not support that, but if there were such rights,
at least people could say that the vulnerable would
be protected; one cannot say that when one party
can cut out the other from his will with regard to
property rights.
Convener, I am grateful for the time that you
have given me. I conclude with the following
points. If we create a law that is impossible to
define, impossible to interpret, impossible to
understand even here, impossible to explain, and
horrendous to enforce, we are going down the
wrong road. The danger is not just that we will
create meaningless law, but that people out there
will think that it will protect them and that if they
enter into cohabitation, they will be protected.
They will think, because the minister has told
them, that the vulnerable will be protected; they
will think, because the minister has told them, that
their children will be protected; and none of those
things will be true.
The Convener: Minister, would you like to
attempt to reply?
Hugh Henry: It is difficult to reply to such a long
and wide-ranging debate. There have been nine
speakers, all of whom have made different points,
although on some occasions they have reinforced
one another’s points. I repeat a point that was also
emphasised by Margaret Mitchell and Mary
Mulligan: we have made it clear that the Scottish
Executive values and supports marriage and we
recognise the special place that marriage has in
Scottish society. Nothing that we are doing will
undermine marriage. The convener outlined some
of the key differences, as did Stewart Stevenson,
between cohabitation and marriage. I do not have
time to do so today, but I will provide a note to
reinforce some of the points that were made,
which will look at some of the issues and spell out
clearly the difference between marriage and
cohabitation.
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It is also right to put on record that we value and
support families throughout Scotland, in whatever
shape or form they come. We recognise that
families are important to children and that they are
important to how our society works. Fergus Ewing
touched on the fact that there are people in
different forms of relationships who make an
immense contribution to good families, and
therefore to good society. It is right that we
recognise the special role that marriage has had
and continues to have, but it is also right that we
recognise the contribution that people who choose
not to marry make when they form relationships
and have children.
It is right to pause for a moment to think. It has
been suggested that what we are doing in the bill
perhaps misinforms people or allows them to draw
the wrong conclusion. We are not suggesting to
people that if they cohabit they will have exactly
the same rights as if they marry—we are not
saying that, because it is clearly not true. As I said,
I will spell out for the committee the differences
between marriage and cohabitation.
It has been suggested that the bill will help not
only to undermine marriage but to accelerate the
number of people who choose not to marry. Let us
stop to ask what the situation will be if we do
nothing about cohabitation in the bill. If we remove
the part of the bill that gives new rights to
cohabitants and go back to where we were, will
marriage be enhanced, encouraged and become
more prevalent? The facts show that the opposite
will be the case. For whatever reason, more
people are choosing to cohabit and more people
are choosing to bring up children in relationships
other than marriage.
Even if we do not pass the proposals in the
Family Law (Scotland) Bill and take out the
sections that Brian Adam suggests we should
remove, that will not take us back to a situation in
which the prevalence of marriage increases and
cohabitation reduces. For whatever reason, as
things stand the trend is in the opposite direction;
more and more people are choosing to cohabit.
Some evidence suggests that 30 to 40 per cent of
all adults have experience of cohabitation—many
are in the same situation as Fergus Ewing. Given
that cohabitation is more common among younger
people, some commentators expect that both the
incidence and duration of cohabitation may well
increase. Even if we do nothing, that is the reality.
Brian Adam: You have set out the Executive’s
position. A series of different fixes have been put
into the law in relation to changes in family
circumstances in Scotland, but what steps has the
Executive taken to enhance the rights that accrue
to marriage in order to make it a more attractive
proposition? You have said that you are in favour
of marriage and that it is important to you. That
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has also been said by committee members, but
we do not have evidence that the Executive is
taking any steps to make marriage a more
attractive proposition.
Hugh Henry: We have made it clear that what
we seek is to protect children. The bill is not
intended to promote marriage: it is not a marriage
(Scotland) bill. The bill is about families and what
happens to families. I am not sure that it is the
function of Government to make marriage per se
more attractive to people who do not wish to be
married, although I acknowledge that the
Government does things that recognise the status
of marriage.
I have said twice and I will say a third time that
we will spell out the differences between marriage
and cohabitation. The purpose and function of the
bill is not to promote marriage. It is not a marriage
bill; it is a bill to cover the impact on families of
relationships of whatever nature. Measures in
Scottish legislation and in legislation that has been
passed at Westminster give significance to the
special status of marriage, but it is for others to
take responsibility for promoting marriage if they
believe in its fundamental value. It is perhaps for
others to ponder why, despite their best
endeavours—either in families of people who
subscribe to those views or through whatever
organisation or church they subscribe to—they are
not succeeding. If that is the reality, as some
members have said, it is for us to draw a
conclusion about what we should do in the laws
that we pass.
We all have our views, whether religious or not,
but it is not our role as legislators to promote our
views or to ensure that others live in the way that
we might choose. We have to look beyond that
and consider what is in the best interests of all the
people of Scotland, whom we represent.
11:30
Margaret Mitchell: The minister is right to point
out that the bill is about family law rather than
about marriage. Inherent in the bill is the wellbeing of the child. Does the minister agree that
because marriage is a lifelong commitment—
people say “till death do us part”—it is the most
stable relationship in which to bring up children, as
opposed to cohabitation, which might or might not
last a lifetime and is open ended? That is the
difference, which is why we are talking about
different rights. We are considering the rights that
are conferred automatically on marriage and the
discretionary rights for cohabitants, such as the
provision to take into account the joint pooling of
assets so that the vulnerable partner or the partner
who is left with the children has some recognition
of what they have put into the relationship. That is
what we are trying to achieve.


205

2367

23 NOVEMBER 2005

Hugh Henry: I agree with much of what
Margaret Mitchell says. It is right to confirm that
children who are brought up in long-term stable
relationships generally benefit much more than
those who are brought up in a series of transient
relationships. As Fergus Ewing said, we have
pointed out the transient nature of many
cohabitations. However, it is also right to reflect,
as the committee has done in some of the
evidence sessions and in other work that you and
the Justice 2 Committee have done, that it is
sometimes better for the children to be removed
from
certain
relationships—marriage
or
otherwise—if there has been abuse or violence.
We are attempting to provide security and
support for children. The Executive would much
prefer that when people enter a relationship, in
whatever form, they make a long-term
commitment that can provide stability. I would
prefer that people enter relationships consciously
with knowledge and information, rather than
drifting into them. However, we need to recognise
what is happening in Scotland today and to
legislate accordingly.
I think it was Mary Mulligan who pointed out the
numbers involved. Some 326,000 adults might be
affected and about 100,000 children currently live
in cohabiting households. Is it right for us to say
that those 326,000 adults and 100,000 children
should have no protection?
We are not talking about introducing marriageequivalent rights and responsibilities or equating
cohabitation with marriage. The bill is not about
creating a new status of cohabitation with an
attendant automatic set of responsibilities and
rights akin to those in marriage. We have set out
to provide a set of basic safeguards relating to the
sharing of household goods, money and property;
to financial provision on relationship breakdown
where economic disadvantage can be shown; and
to discretionary provision for a surviving cohabitant
when a partner dies without a will.
Mr McFee: Do not you accept that those are not
safeguards and that they do not give the
protection that you tell us that you would like to
give? They are not safeguards: they are rebuttable
and are dependent on the length of the
relationship and what the court says. Present the
measures as one thing or another, but please do
not say that they are one thing when in fact they
are something entirely different.
Hugh Henry: The protection of our courts is a
safeguard for people. Margaret Mitchell explained
the courts’ role well. For Bruce McFee to say that
the courts offer people no safeguards—
Mr McFee: I did not say that.
Hugh Henry: That is the conclusion that can be
drawn from what you said. Your suggestion was
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that allowing the courts to come to a conclusion is
not the same as providing a safeguard. The courts
can and do provide a safeguard, which is an
important factor in Scots law. The new package is
on a presumptive basis—applicants will have to
prove to the court that the relationship that has just
ended had the characteristics of a long-standing
and enduring co-habitation that entitles them to
consideration. The factors in section 18 will aid the
courts in making that decision. We are not talking
about the introduction of marriage-equivalent
rights; we seek to protect vulnerable adults and
children when relationships break down. In
producing that package of safeguards, we have
borne it in mind that it is just as vital to protect the
rights of adults to live unfettered by financial
obligations to partnerships as it is to protect those
who are vulnerable. We have achieved that
balance. There are no absolutes in the issue.
Fergus Ewing: Can I ask a question?
Hugh Henry: I want to press on.
We set out to achieve greater certainty and,
despite what has been said, to introduce more
fairness. I do not agree with all that has been said.
The bill will provide more clarity and a firm
statutory foundation for disentangling the shared
life of cohabitants when relationships end. As, I
think, Fergus Ewing mentioned, provisions exist in
relation to tenancy rights, damages and
occupation of the marital home, but the distribution
of cohabitants’ property on relationship breakdown
or the death of a partner is not prescribed. That
vulnerability sits uncomfortably alongside the
increasing number of cohabiting couples in
Scotland and the significant number of children
who are involved.
The bill will provide basic safeguards. I note
some of the comments that have been made, such
as those that the convener made about greater
clarity. I will consider that; I have already given a
commitment to spell out the differences that she
mentioned. Notwithstanding the fact that the
process has been long and difficult—not just for
the committee—the measures are the right ones.
Fergus Ewing: I will give an example and ask
how you would expect the courts to deal with the
situation. Say that John and Jean have cohabited
for 10 or 20 years, they have children who are
under 18 and John owns the house and has a
substantial occupational pension. If they split up,
what will the court do? Will it have the power to
award Jean anything more than household goods?
Will the court be able to make provision in respect
of the net value of the house or the pension, or
must it disregard those? How will the court go
about that task, given that there will be no rules to
guide it?
Hugh Henry: Section 21 spells out in detail the
issues that will be considered. It is not for me to
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judge how a court would interpret that, but section
21 will assist in the process.
I hope that the committee will continue to
support the principles that it has supported since
stage 1. I ask members to reject Brian Adam’s
amendments 34 to 38 and allow us to make
progress.
The Convener: In answering Fergus Ewing’s
question, you referred to section 21. Do you mean
that the court would look at the principles of
economic disadvantage and shares in household
goods but not at substantial property rights, and
that the capital sum, if the court thought it
appropriate, would relate to household property,
for example?
Hugh Henry: No. We will lodge further
amendments, but you should also look at section
20, which refers to “Rights in certain moneys and
property”. It states:
“In this section “property” does not include a residence
used by the cohabitants as the sole or main residence in
which they live (or lived) together.”

The Convener: The answer to Fergus Ewing’s
question is therefore that the court should not seek
to divide up the property.
Hugh Henry: Yes—current property law already
provides for that.
Stewart Stevenson: I ask about a technical
point. Section 21(6) describes economic
advantage as “capital … income” and “earning
capacity”. Would a pension fund, in advance of
being paid, be considered as capital?
Hugh Henry: I think that the convener touched
on the rights that some pension schemes already
confer on named individuals. That could well be
covered. We will consider the question and write
to the convener thereafter.
The Convener: A number of members are
looking for clarity about what the term “economic
disadvantage” covers. There could be different
implications if it means, for example, that in
consideration of economic disadvantage one could
weigh up the pension in the same way as one
would under the section 9 principles.
I seek further clarification. Is it the case that as
the bill is structured, the court has no power to
order the transfer of title to a property? If the court
felt that there was economic disadvantage to one
of the parties, could it deal with that?
Hugh Henry: My understanding is that that
could happen only after the death of one party, but
I will clarify that for you.
The Convener: No guidance is provided to the
courts on the length of the relationship or whether
they are looking for longer rather than shorter
lengths.
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Hugh Henry: That is correct.
The Convener: Where the bill talks about the
nature of the relationship, is that to be read as
meaning people who are living together as
husband and wife or in a civil partnership?
Hugh Henry: Yes.
The Convener: In relation to the succession
provisions on intestacy, when an estate is divided
up and there was a former marriage prior to more
recent cohabitation, is it correct that the former
spouse’s rights would still come first?
Hugh Henry: That is correct.
The Convener: As there are no further points of
clarification, I invite Brian Adam to wind up,
although it is such a long time since he moved his
amendment, he has probably forgotten that he did
so. He gets the last word in this debate.
Brian Adam: I would love to wind up. I am glad
that we have had the opportunity to debate a
range of issues. However, I am not utterly
convinced at the conclusion of the debate that
matters are much clearer.
I am pleased that we have received a
commitment from the minister to spell out the
differences between rights that might accrue to
cohabitants as a consequence of the bill becoming
law and the rights that currently exist for people
who are married.
We did have a range of different views about
what might or might not happen. The convener
has asserted that pension rights are not involved
in this issue and that there is no new entitlement to
pension rights, but the minister has said that he
will consider whether the pension pot is actually to
be considered to be capital, so that matter is not
clear.
Putting aside the principled position which, to be
fair, has been dealt with by the fact that Parliament
has agreed to the general principles of the bill, a
lot of the debate really ought to focus on the
practicalities. Fergus Ewing dealt with a number of
the practicalities and highlighted the fact that we
will struggle to give guidance to sheriffs on how
the provisions will apply in practice.
The protections that are to be offered to
vulnerable people and children might be difficult to
ascertain in reality, so the convener should ask
again for some issues to be clarified before we
come to the final stage of the bill.
I want to make it clear that at no point did I say
that the bill would grant cohabitants the same
rights as married people—I accept that it will not
do that. I said that it will grant similar rights in what
appear to be limited areas. Mr Stevenson
suggested that taxation will continue to offer
differences, but I do not think that we quite have
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power over capital gains tax or inheritance tax. It
might be that that power will come to Parliament in
the future and that those areas could be included
in a future family law bill. I accept Stewart
Stevenson’s point in that sense. However, it is not
at all clear what the bill will deliver for people who
are cohabiting, however good the intentions.
I am concerned that we will end up creating a
new legal status along with some uncertain rights
and that the message that will be sent is that,
despite what is being said, marriage is no longer
important. The minister has acknowledged that the
bill is not about marriage—that is the essence of
what he said.
11:45
Hugh Henry: Will Brian Adam allow me to
clarify that point?

The Convener: The question is, that
amendment 34 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

I asked what steps the Executive had taken to
enhance the rights accruing to marriage, in
response to which the minister said that the bill is
not about marriage. However, if we have a bill
concerning family law that is not about marriage,
that is a sad state of affairs and an indictment of
where we are.

AGAINST

Brian Adam: I thank the minister for that
clarification and I apologise if I misrepresented in
any way what he said earlier. I do not think that I
did but, nevertheless, I would not want to give that
impression.
I believe that we have a range of options
available to us in terms of our relationships and
the choices that we make. We need not have a
faith-based arrangement; indeed, these days, only
a small minority of people make that choice.
Many people choose to enter a civil contract of
marriage, to which accrues exactly the same rights
as any faith-based marriage. In that sense, the
issue of faith can be put to one side. There is no
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I wish to press amendment 34 and I commend it
to the committee.

FOR

Hugh Henry: I apologise if I gave the
impression that the bill was not to do with
marriage. What I was trying to say was that the bill
is not designed to promote marriage. Clearly, it
has to do with marriage, because there are
implications all the way through it for married
individuals, particularly with regard to what
happens to their children.



doubt that the relative value of that state of affairs
will be eroded by the provision to give rights to
cohabitants. That measure’s lack of clarity means
that it will not necessarily deliver the protection
that the Executive and the committee are making
well-intentioned efforts to achieve. I hope that
more clarity will have been provided by the time
we reach stage 3. If this morning’s discussion has
achieved nothing else, it has allowed us to
publicise what the differences might be under the
proposed arrangements.

Brian Adam: I am more than happy to do so,
but I would like to finish this point first.

You say that, as legislators, we cannot tell
people what to do, and that is perfectly valid.
People are entitled to make choices, but we ought
to be aware of the consequences of those
choices. If the minister wants to clarify what he
said earlier in relation to that, this would be a
highly appropriate time for him to do so.
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McFee, Mr Bruce (West of Scotland) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 34 disagreed to.
Section 18, as amended, agreed to.
Section 19—Rights in certain household goods
Amendment 35 moved—[Brian Adam].
The Convener: The question is, that
amendment 35 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 35 disagreed to.
Section 19 agreed to.
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Section 20—Rights in certain money and
property
Amendment 36 moved—[Brian Adam].
The Convener: The question is, that
amendment 36 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 36 disagreed to.
Section 20 agreed to.
The Convener: Before we move on to section
21 and the next group of amendments, I propose
that we take a short comfort break. Is that agreed?
Members indicated agreement.
The Convener: Members will acknowledge that
the debate that we have just had was extremely
important. I allowed quite a bit of time for it
because I felt that the provision that we were
discussing was one of the most significant in the
bill. That means that it is not likely that we will
complete our stage 2 consideration today. In view
of that, I think that a five-minute break is allowable.
The committee will be meeting next week.
11:53
Meeting suspended.
12:05
On resuming—
Section 21—Financial provision where
cohabitation ends otherwise than by death
The Convener: Amendment 48, in the name of
the minister, is grouped with amendments 49, 83
and 50 to 56.
Hugh Henry: The Executive amendments in this
group are technical amendments that address an
issue that was raised during stage 1. I am aware
of the concerns that have been expressed to the
committee that section 21, as currently drafted,
does not address the issue of jurisdiction. The
amendments address that concern by specifying
court jurisdiction in the bill.
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Amendment 51 addresses a need that has been
brought to the attention of the Executive. Under
the bill as introduced, in considering making an
order under section 21(2)(a), the courts are
directed to take account of whether the defender
has
derived
economic
advantage
from
contributions made by the applicant, and of
whether the applicant has suffered economic
disadvantage in the interests of the defender or in
the interests of a relevant child. Amendment 51 is
a balancing provision, which further directs the
court to take into account the extent to which any
such economic advantage gained by the defender
is offset by any economic disadvantage that they
have suffered in the interests of the applicant or a
relevant child—and vice versa for the applicant.
Turning to amendments 49, 50 and 54 to 56,
section 21 provides for two related, but distinct,
awards. First, it provides for awards to cover the
net economic disadvantage that has resulted from
the relationship. That involves the court taking a
look at the whole of the duration of the
relationship. Secondly, it provides for future child
care costs. That is of course quite separate from
children’s alimentary needs, which are already
fully and adequately addressed under the Family
Law (Scotland) Act 1985 and the Child Support
Act 1991.
It is appropriate that different tests are to be
applied to those different situations. In both
instances, the courts are invited to consider
whether children were a part of the cohabiting
couple family. In their retrospective look, the
courts are rightly invited to consider whether the
applicant
has
suffered
net
economic
disadvantage, either on their own account, as a
result of the relationship, or in the interests of
children who are, or were, accepted as children of
the family, as well as children of whom the
cohabitants are parents.
As regards future child care costs, the Executive
is applying the principle that cohabitants who have
a child together should remain jointly responsible
for meeting expenses incurred by the adult who,
after separation, cares for the child. We are not
setting out to introduce additional alimentary
provisions for children, but to reflect the principle
that is defined under section 9(1)(c) of the 1985
act, which states:
“any economic burden of caring, after divorce, for a child
of the marriage under 16 years should be shared fairly
between the parties.”

Our intention has always been to limit that to
children of whom the cohabitants are the parents.
The reasons for that distinction have been well
rehearsed in the policy memorandum and in a
number of exchanges with the committee.
Amendments 49, 50, 54, 55 and 56 better define
children within the different contexts of section 21.
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They are designed partly to establish the policy
rationale behind the section and partly to avoid
uncertainty over which children are protected by it.
We recognise that the provisions exclude certain
circumstances, for example where children are
conceived by artificial insemination by couples
who do not use a licensed clinic, or indeed by
lesbian mothers. I know that Marlyn Glen is
attempting to address that issue through
amendment 83.
It could be argued that people who choose to
have a child together in whatever circumstances
owe a moral responsibility to one another and to
the child. I do not argue with that, but the
amendment goes beyond that, as it seeks to
impose an on-going legal responsibility on
someone who has no legal relationship with either
the parent or the child concerned. That is not
appropriate. The question of establishing a new
legal relationship between the adults and the
children is not for the bill. In these particular
circumstances, the remedy lies within the human
fertilisation and embryology legislation, which is a
reserved matter and outwith the remit of this
Parliament. It would not be competent for us to do
what Marlyn Glen seeks to do. Should the
legislation change at Westminster in future, there
may well be a need for us to review our legislation,
but as things stand it would not be proper or
competent for us to agree to amendment 83. I
hope that Marlyn Glen will reconsider and will not
move her amendment.
I move amendment 48.
Marlyn Glen: I support the other amendments in
the group and wish to clarify that the intention
behind amendment 83 is not to go into reserved
matters or to consider the Human Fertilisation and
Embryology Act 1990.
Amendment 83 does not seek to challenge the
basis of section 21(2)(b), which is that future childrearing costs should not normally be claimed by
one cohabitant against the other if the child is not
a child of both cohabitants. The amendment seeks
only to introduce a limited exception in a situation
that is in reality indistinguishable from the basic
rule, but which is distinguishable by a legal quirk.
The committee discussed this change at some
length. It is complicated, but we need to consider
the protection of children of couples.
Section 21(2)(b) allows one ex-cohabitant to
claim future child care costs from the other excohabitant when they had a child together. If a
same-sex couple have a child together, the
problem is that they could not access the section
without the amendment. The couple can have a
child together, but not genetically. They can do it
by accessing infertility treatment, although, at
present, only one of the couple will be the legal
parent. Amendment 83 would not affect that rule,
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but it goes behind the law to the reality that the
couple chose to create a life together and both
undertook lifelong obligations to the child. The one
who is not legally the parent should not be allowed
to step away from those obligations. The bill is
about parental rights but, importantly, it is also
about parental responsibilities. The amendment
does not give same-sex couples any benefits over
opposite-sex couples. It does not allow a claim
against a person who moves in with a partner who
already has a child.
Amendment 83 tries to extend the scope of
section 21(2)(b) beyond “parent”. If it is agreed to,
the section would effectively read that an order
can be made to include the future sharing of any
economic burden of caring for a child in cases in
which both the cohabitants are its parents and—
the extension in amendment 83—in cases in
which both the cohabitants are not the parents yet
the child has been brought into existence by a
mutual decision of both cohabitants. Amendment
83 says that there are others, as well as parents,
who should share child-rearing costs.
There is a similarity to a provision on married
couples in the Family Law (Scotland) Act 1985,
section 9(1)(c) of which provides for a sharing of
future child-rearing costs by parents and stepparents, but that sharing does not convert the
step-parent into a parent for any purpose. We
need to consider the issue from the point of view
of the child rather than from any other point of
view. Amendment 83 is crucial to put same-sex
couples on the same basis as opposite-sex
couples.
Amendment 83 is justified because same-sex
couples create families in different ways from
opposite-sex couples, for whom section 21 is
primarily designed.
12:15
Stewart Stevenson: The minister did not say
much about amendment 53. If I can, I would like to
interact with him on it. I want to be clear about
whether courts other than Scottish courts can hear
an action of divorce in the case of a marriage that
was effected in Scotland. That is self-evidently
true in the first instance.
Hugh Henry: That would not change where we
are at the moment; it would depend on the
circumstances of each case. Issues of jurisdiction
would need to be determined, as different rules
apply in different jurisdictions.
Stewart Stevenson: I pose the question not
because I am trying to resist the amendment—let
me say that at the outset—but because I want to
be clear about the effect, if not the intention, of the
amendment. Would the effect be that if one of the
cohabitants of a cohabiting couple leaves Scottish
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jurisdiction on the separation of the couple, he or
she could use the provisions that apply in Scotland
to raise court action of divorce in another
jurisdiction against someone still resident in
Scotland?
I do not necessarily oppose that, but we should
be clear about whether that is the effect or
intention of the amendment.
Hugh Henry: That is neither the intention nor
the effect of the amendment. I am struggling to
think of the circumstances in which Scottish
jurisdiction can be transposed to another court,
particularly if another jurisdiction did not wish to
recognise Scottish jurisdiction. I suppose that one
could conceive of another jurisdiction’s wanting to
embrace such a situation for whatever reason,
although I am not clear what that might be. Such a
contingency is neither the intention nor the effect
of the amendment.
Stewart Stevenson: Therefore, it would be
necessary for a court other than a Scottish court to
pass legislation to create such rights for Scottish
cohabitants.
Hugh Henry: Yes.
Stewart Stevenson: Right. I just wanted to get
it technically clear.
I would be interested to hear the minister’s
comments on Marlyn Glen’s amendment 83 when
he sums up—or Marlyn Glen might intervene. The
phrase
“in pursuance of a joint decision by them”

occurs in the amendment. How are we to know
that there is a joint decision?
Hugh Henry: That is for Marlyn Glen to answer.
Stewart Stevenson: How are we to know,
since, biologically, carrying a child can be the
responsibility of one of the cohabitants without
reference to the other?
Marlyn Glen: I feel like falling back on what the
minister usually says: “It’s not up to me to say how
sheriffs would look at this.” However, one could
imagine a situation in which a couple have made it
public that they want to have a child together.
Their friends, relatives, and perhaps even their
lawyers, would know about it. Their decision would
be accepted and there would be no difficulty
finding it out. However, that is not in the
amendment.
Stewart Stevenson: I will conclude by agreeing
that there will be circumstances when the
existence of a joint decision is clear and
unambiguous. I am more concerned about the
circumstances when there is ambiguity or perhaps
when a claim is made in the absence of a joint
decision. The way in which the amendment is
presented presents a bit of a difficulty for me.
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Mike Pringle: I would like to speak in favour of
all the amendments in the group. I support
amendment 83.
I return to the question: what are the driving
principles of the bill? One of its driving principles is
to make things better for children. It does not
matter who the child is; the aim is to make things
better for any children, anywhere. We have
constantly heard during the progress of the bill that
that is one of its fundamental aims.
Elsewhere, the bill gives people parental rights
and responsibilities, but I believe that amendment
83 recognises a substantial change in society.
Thirty-five years ago, when I got married, this
would not have been an issue, but times change
and it now is an issue. It was Kenneth Norrie, our
adviser, who brought that to the committee’s
attention.
Let us take the example of two women who
decide to have a relationship. One is the
breadwinner and a substantial earner, the other is
not, and the two of them decide to have a child.
After 20 years, 15 years or 10 years, one person—
the person who is bringing a salary into the
house—will have acquired pension rights. They
can probably prove, too, that they have paid for
everything in the house. Indeed, the house might
be in their name. If they decide to leave the
relationship and the couple have had two children
in the meantime, where does that leave the
children? They need to be protected. It is as
simple as that. Amendment 83 tries to address
that problem, and I think we ought to support it.
Margaret Mitchell: Marlyn Glen said that it is
not her intention that amendment 83 should take
in embryology or refer to the Human Fertilisation
and Embryology Act 1990, but I share the
minister’s reservations about it, because it is
treading on reserved territory. For that reason, I
will not support it.
I seek some assurance from the minister that
the reference in amendment 51 to the “relevant
child” of a couple would not have the unintended
consequence of leaving the door open for
involvement in embryology arguments, which I do
not believe we should be concerning ourselves
with in this devolved Parliament.
Mr McFee: I find myself in the unusual position
of supporting Marlyn Glen for the simple reason
that, as soon as we open the door and go down
this route, we will end up with the logical
conclusion that she presents: that there should not
be discrimination against a couple, or against a
couple’s child, based on the method of
insemination or on the sex of the couple. I might
not agree that we should go down this route in the
first instance, but if we are going to do it we should
do it. Stewart Stevenson raised the question of the
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burden of proof and ambiguity. I see nothing but
problems with the burden of proof and ambiguity
throughout section 21, so adding one more
subsection will not really make much difference.

of succession, which we control. So what is the
argument to say that we should wait for legislation
from another body about an issue that we do not
control?

I do not believe that the level of protection that
has been trumpeted will actually be delivered, but
if people do believe that a certain level of
protection will be delivered, why discriminate
against a child because of the sex of the couple
who are bringing up that child? That is the
difficulty, so if we are going to go down this route I
think amendment 83 should be supported.

Marlyn Glen: Yes, particularly when those
children are already born.

Mrs Mulligan: The difficulty that we face is that
we are dealing with a situation that has not yet
been given a solid basis, although that will come
at some stage. As has already been said,
technical and medical improvements are going on
all the time and they will change the basis on
which children are born. The legislation that deals
with that will have to catch up, but it has not
happened so far. Marlyn Glen’s amendment 83
responds to a situation that is not legislated for at
this stage, and we cannot legislate for it because it
is a reserved matter.
Mike Pringle: Will you take an intervention?
Mrs Mulligan: I will progress with my point for a
minute and then I will let you in.
I appreciate what Mike Pringle said. We should
be seeking to protect the rights of the child, but
that has to be done in an ordered fashion. We
cannot make such a decision at this stage. We
must
therefore
give
the
issue
further
consideration.
In his summing up, will the minister say whether
there will be an opportunity for us to reconsider the
issue when further legislation is being made at
Westminster?
Mike Pringle: I think that you have just
answered part of my question, but for how long will
we have to wait? We have no idea. It might be 10,
15 or 20 years. The truth is that society is
changing quickly and we do not know how long it
will be before something happens with the current
situation. We have the opportunity to do
something now.
Mrs Mulligan: I cannot answer that question. If
the minister can give any indications, I would be
grateful. However, at this stage, we cannot take
the decision that Marlyn Glen seeks, so I cannot
support it, although I will be interested in the
minister’s comments.
Mr McFee: Will the member take a short
intervention?
The Convener: She has finished, but you may
make your point anyway.
Mr McFee: The argument has already been led
that we should not wait for any changes to the law
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The Convener: I will not support amendment
83. I need some time to think about it because, if I
understand it correctly, it would cover any
cohabiting couple who use artificial insemination
or something equivalent. It would therefore not just
cover same-sex couples; it would cover oppositesex couples where one was not the biological
parent. I take Mike Pringle’s point—
Marlyn Glen: May I intervene, convener?
The Convener: Okay.
Marlyn Glen: Opposite-sex couples are already
covered; that is the point of the amendment. The
only people who are excluded are people in samesex couples. Opposite-sex couples who go for
assisted pregnancies are covered so that such a
couple with a child can make a claim. The only
people who cannot access the provisions of this
part of the bill are people in same-sex couples.
The Convener: That is my concern about stepparents and other people who are not biological
parents. I need time to think about the financial
obligations that we place on anyone who has no
parental responsibilities or rights. We talked about
a child of 15; the financial burden usually ends
when a person reaches 16, so I am more
concerned about the situation with younger
children.
We have to balance the interests of the child
with the interests of an adult who has decided to
walk away and whose connection with the child is
not biological, but is based on an agreement. If we
agree to the amendment, we will be saying to that
adult that they will have to take on the financial
burden of a child that is not biologically theirs until
the child is 16, or older if they are in full-time
education. That is a big economic burden and I
think that what the amendment proposes is quite
substantial. I want to get the balance between
adults and children right, so I want more time to
think about it.
I hear what Marlyn Glen is saying about
opposite-sex couples. I had not quite appreciated
that what she described is the case. I will need to
think about that.
12:30
Marlyn Glen: I have one more point to make. In
fact, step-parents are liable in that situation. A
claim for sharing child-rearing costs can be made
even though the step-parent is not the actual
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parent of the child. The only people who are
excluded are same-sex couples.
The Convener: That is not the point I was
making. The point I am making is about the rights,
obligations and responsibilities that we give to all
adults. Mike Pringle made a good point about
step-parents. I am torn about that too, particularly
where younger children are involved. Should we
confer parental rights and responsibilities on
people who have stepped in as parents but are not
biological parents? It is a difficult question. We
must strike the right balance in conferring
obligations on adults who have no biological
connection with the child. Anyway, that is my
opinion, for what it is worth.
Hugh Henry: Some of what you say about
definitions is right and some of what Marlyn Glen
says is right, but the key question is whether we
have the competence to deal with the matter. We
do not. Bruce McFee asked why we cannot deal
with it. The answer is that it is a reserved matter.
You are right, convener, in that the issue does
not apply only to same-sex couples. It will also
apply to opposite-sex couples. The key point is
where the artificial insemination took place and
whether the clinic was licensed or unlicensed.
Another important point is whether same-sex
couples have access to courses of treatment at
licensed clinics—at present, they do not.
Marlyn Glen: A single person can use a
licensed clinic, so the place where the assisted
pregnancy happens is not the point. The baby may
or may not be conceived in a licensed place.
Hugh Henry: Marlyn Glen is correct, but she is
not talking about an individual who seeks
treatment in a licensed clinic and has a child; she
is talking about two people who consciously,
overtly and publicly decide to enter into a
relationship and have a child and who turn to an
unlicensed clinic because they cannot access
treatment in a licensed clinic. That situation is not
covered in the bill and it is for Westminster to
resolve the matter. Because there is no legal
status, Marlyn Glen is trying to convert what could
be argued to be a moral responsibility into a legal
responsibility, but we do not have the power or
competence to do that.
Members asked when we can deal with the
matter. It is for the United Kingdom Government to
decide whether to deal with the issue when it
considers legislation on human embryology and
fertilisation. If the UK Government brings forward
legislation on the matter, there might be no need
for us to do anything because the legislation that it
introduces for the whole of the UK may well be
adequate. However, if we need to do anything that
is not covered in the UK legislation, it will be up to
the Scottish Parliament to seek to amend or
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update our existing legislation by using an
appropriate bill. At the moment, that is speculation.
As things stand, the problem is that we are unable
to legislate to give legal status to something that is
the responsibility of the UK Parliament.
Mr McFee: Convener, I seek clarification on an
important point in relation to amendment 83. The
minister seemed to say that we could not agree to
the amendment because we do not have the
competence to do so. Is that the case and, if so,
why are we considering the amendment?
The
Convener:
The
admissibility
of
amendments is a matter for me and there is no
question but that amendment 83 is admissible.
The minister might want to say why such a
measure should not be included in this bill, but in a
bill at Westminster.
Hugh Henry: To some extent, it would be
competent for the committee to agree to
amendment 83, but the issue that I am trying to
clarify—not very well—is about the legal status of
the child. We cannot confer legal status on such
children because that is a matter for Westminster
under the Human Fertilisation and Embryology Act
1990. The situation for same-sex couples is
complicated by the fact that, under the current law,
we have no means of recognising as children of
the relationship children whom such couples wish
to have jointly. The legal definition of a parent in
that respect is not an issue for the bill but for the
Human Fertilisation and Embryology Act 1990. To
some extent, the issue may relate to adoption
legislation, which we may consider at some point.
However, it is not competent for us to try to give in
the bill a legal definition about the children of such
relationships.
Marlyn Glen: Amendment 83 does not attempt
to change the legal definition of the term “parent”;
it aims to extend the scope of section 21(2)(b)
beyond parents. It would broaden the
responsibility to share the economic burden of
caring for children, but it would not change the
definition of the term “parent”, as the minister
suggests. The trouble with waiting longer for the
measure to be introduced is that such children
have already been born and are in the situation
that the amendment aims to address. The 1990
act is a completely different issue. I am talking
about children who are already among us and who
need to be protected.
Mike Pringle: I have a question on an issue on
which I am left confused. What is the current legal
status of a child who is born to a lesbian couple?
The minister implied that, in Scotland, such a child
does not have any legal status, but they must
have some status.
Hugh Henry: The legal status is that they have
one parent—the mother. I am not talking about
moral issues.
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Some of what Marlyn Glen says is correct, but
amendment 83 seeks to give a determination of
the term “parent” that is outwith legally recognised
definitions.
Margaret Mitchell: As Marlyn Glen says, it is
not her intent that amendment 83 should delve
into the 1990 act, but the potential exists for that to
happen, which is why I will vote against it.

The Convener: In that case, I propose to put
separate questions on amendment 50 and 51 and
to put the question on amendments 52 to 56 en
bloc. Are we agreed?
Members indicated agreement.
Amendment 50 agreed to.
The Convener: The question is, that
amendment 51 be agreed to. Are we agreed?

Hugh Henry: I can give that assurance. The
answer is no.

Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

Hugh Henry: No. The issues have been well
argued. The matter is confusing and complex. I
can well understand Marlyn Glen’s motivation in
lodging amendment 83, but I am not persuaded
that the amendment will achieve her intention.
Amendment 48 agreed to.
Amendment 49 moved—[Hugh Henry]—and
agreed to.
Amendment 83 moved—[Marlyn Glen].
The Convener: The question is, that
amendment 83 be agreed to. Are we agreed?

Members: No.
The Convener: There will be a division.
FOR

ABSTENTIONS
McFee, Mr Bruce (West of Scotland) (SNP)

The Convener: The result of the division is: For
6, Against 0, Abstentions 1.
Amendment 51 agreed to.
Amendments 52 to 56 agreed to.
Amendment 37 moved—[Brian Adam].
The Convener: The question is, that
amendment 37 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

Members: No.

FOR

The Convener: There will be a division.

McFee, Mr Bruce (West of Scotland) (SNP)

FOR
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)

AGAINST
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 83 disagreed to.

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 37 disagreed to.
Section 21, as amended, agreed to.

Amendments 50 to 56 moved—[Hugh Henry].

Section 22—Application to court by survivor
for provision on intestacy

The Convener: Does any member object to a
single question being put on amendments 50 to
56.

The Convener: Amendment 57, in the name of
the minister, is grouped with amendments 60, 61
and 63 to 68.

Mr McFee: Yes.
The Convener: Is your objection to all the
amendments in the group being taken en bloc or
does it relate to just one amendment?
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Mr McFee: It relates to amendment 51.

I again ask the minister whether amendment 51
will have any unintended consequences for the
Human Fertilisation and Embryology Act 1990.
Should we go a little further and mention
specifically that the measure will have no such
unintended impact?

The Convener: No further points of clarification
arise. Do you want to say anything in winding up,
minister?
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Hugh Henry: The purpose of section 22 is to
allow the courts to make a discretionary award to
a surviving cohabitant and to award to the
cohabitant an amount up to the value that they
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would have been entitled to if they had been a
spouse, but no more than that. The Executive
accepts that the provisions have the potential to
have an impact on the deceased’s estate. If a
surviving cohabitant is to be able to pursue a
claim, there has to be a net intestate estate. This
is defined as the intestate estate of the deceased
cohabitant after the prior rights and legal rights of
any surviving spouse and certain other liabilities
are met.
If the legal rights of children and the distribution
of the free estate in terms of section 2 of the
Succession (Scotland) Act 1964 are to be
automatically met, there would be no estate on
which a claim could be mounted. The policy
intention is that the succession rights of surviving
children are not automatically satisfied but are
taken into consideration when deciding whether to
make a discretionary award to the surviving
cohabitant. These rights will no longer be
postponed to the spouse’s prior rights only, but in
future will be postponed to the spouse’s prior and
legal rights and to any discretionary award to a
cohabitant.
To assist the judge in making such a
determination, he will refer to the meaning of
cohabitant in section 18 and the matters to be
considered in section 22. I emphasise that that will
not be an exercise by the court to determine who
is more worthy or deserving. Instead, section 22
provides for legal safeguards for the vulnerable,
and, potentially, for compensation for a surviving
cohabitant who has contributed materially to family
life with the deceased.
The amendments spell out in a clear and cogent
manner the factors that require to be taken into
consideration by the court. They make provision
for civil partners and they fix at six months the
period in which a claim can be made.
12:45
Stewart Stevenson: Have you considered the
effect of removing the words “on cause shown”
from section 22(7)? I am thinking of the case of a
cohabitant lost at sea; the date on which it is likely
that they died will be clear, but the declarator of
their being dead will not be made until six months
have elapsed. Their cohabitant will not be able to
get the death certificate in order to exercise their
rights as granted under section 22 until the six
months have elapsed. It might be, of course, that
you will explain that such a case would not be
affected by the changes proposed in amendments
63 and 64.
Hugh Henry: You describe very unusual, if not
unique, circumstances.
Stewart Stevenson: It is a purely technical
point.
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Hugh Henry: I will reflect on your point and if we
think that a further amendment is required at stage
3, we will lodge one.
Stewart Stevenson: You understand that my
constituents have particular concerns in that
regard. Although I speak of small numbers of
cases, I suggest that such circumstances are not
all that unusual.
Hugh Henry: I will certainly reflect on that point,
but we are attempting to provide legal safeguards
for
vulnerable
people
and,
potentially,
compensation for the surviving cohabitant.
It appears that six months is a sensible and
workable period that will afford the cohabitant
sufficient time to lodge a claim without causing
undue prejudice to the surviving family.
We are amending section 22(11) because as
drafted, it did not meet the policy intention. I hope
that it has now been put beyond doubt that it is
only the legal and prior rights of the spouse that
have priority over the cohabitant’s claim and must
be met before any distribution is made to the
cohabitant.
There are some outstanding technical issues
relating to court processes that require to be
considered and I will include Stewart Stevenson’s
point in that consideration. It might be the case
that an amendment to deal with them will be
lodged at stage 3.
I move amendment 57.
Mr McFee: I am concerned that here we are
again amending the law of succession in a
piecemeal fashion. The—possibly unintentional—
effect of the bill seems to be that there should be
only winners but, unfortunately, if one individual
gets more money when somebody dies, someone
else gets less.
Although the legal and prior rights of the spouse
will be protected, there could be situations in
which, for example, a man who had been married
and who had children from that previous marriage
goes on to cohabit with someone else. It is clear
that the provision in amendment 57 would affect
the rights of the children from his previous
marriage. Is that the policy intention?
Hugh Henry: The intention is to postpone the
exercise of rights until other matters have been
determined.
Mr McFee: Clearly, there is the potential for the
estate that the children would otherwise have
inherited to be reduced considerably, depending
on the court’s decision.
Hugh Henry: Yes, that might happen, but it
might not. It would be for the court to determine.
Mr McFee: That is fine. I just wanted to
establish that the provision could mean that part of
the estate is taken from the children of the
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marriage. It is up to members whether they want
to support that.
The Convener: We received considerable
correspondence on that point. The Executive has
now made clear the effect on section 22(2) and on
rights in relation to the free estate. If part of the
estate is going to be given to a new person it
naturally follows that there will have to be a
reduction in others’ shares.
Minister, on amendment 60, you told the
committee why you want to remove from section
22 the phrase:
“in respect of legal rights and prior rights.”

Does that mean that the court could say that the
upper limit could be more generous than the
amount that would be available in respect of legal
and prior rights? Section 22(4) states:
“An order or interim order under subsection (2) shall not
have the effect of awarding to the survivor an amount which
would exceed the amount to which the survivor would have
been entitled in respect of legal rights and prior rights had
the survivor been the spouse of the deceased.”

I am concerned about the effect of removing the
phrase:
“in respect of legal and prior rights.”

What would the upper limit be?
Hugh Henry: The purpose of amendment 60 is
to ensure that the survivor has entitlement to the
free net intestate estate. It is not about increasing
limits per se, but about ensuring that we clarify
exactly what is involved. The amendment deletes
the references to “legal and prior rights”, because
we think that we have to consider the whole net
intestate estate that is available to the survivor
and, accordingly, the residue of the estate that is
available after legal and prior rights have been
met. It is about the net intestate estate.
The Convener: So the effect of removing the
phrase from section 22(4) is that the upper limit
could be higher than the amount that would have
been derived in respect of legal and prior rights.
The amount would include the amount that would
have been available in respect of legal and prior
rights and anything from the free estate, so the
upper limit would be higher.
Hugh Henry: Our view is that a cohabitant
would not be any better off than a spouse would
be. It is not about trying to increase limits for a
cohabitant in comparison with those of a spouse.
The Convener: Including the phrase means that
a cohabitant would not get anything from the
estate that was greater than the amount in respect
of legal and prior rights. The upper limit is the
amount in respect of legal and prior rights,
because the bill does not mention the free estate.
Removing the phrase does not put the cohabitant
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in the position in which they would have been if
they had been the spouse, but it increases the
upper limit in section 22(4). It is now not
exclusively about legal and prior rights. Is that
right?
Hugh Henry: At the moment the spouse could
get the whole estate, but we recognise that there
could well be another claim. We are trying to
ensure that a balance can be struck. It is for the
courts to determine the amounts.
The Convener: If the spouse could have had
the whole estate, under amended section 22(4)
the cohabitant could also get the whole estate.
Hugh Henry: Yes.
Margaret Mitchell: It was my understanding
that as things stood, the wife would still have legal
and prior rights, which are the first two bites of the
cherry.
Hugh Henry: Yes.
Margaret Mitchell: Does removing the phrase
about legal and prior rights mean that the wife is
disadvantaged, in that she is then considered to
be on a par with the cohabitant? The cohabitant
will not get more than the wife, but she will be on a
par with her. In other words, will amendment 60
remove any protection that was provided by the
previous wording that the wife had prior and legal
rights?
Hugh Henry: No. Spouses’ rights would still
take precedence.
The Convener: If there is a pre-existing spouse,
they come first. They get their entitlement in
respect of legal and prior rights. Do they get
something from the free estate?
Hugh Henry: They could.
The Convener: If there is a cohabitant, they
come next. They get something from the estate. In
the bill as drafted, the cohabitant can get no more
than they would have been entitled to get in
respect of legal and prior rights, but amendment
60 would mean that they could get no more than
the spouse would have got. Amendment 60
means that if there is no spouse—in other words,
there is no one else in the picture—the cohabitant
stands to get from the estate no more than they
would have got if they were the spouse.
Hugh Henry: That is correct.
The Convener: The proposal is that the
cohabitant should be able to get not just what they
would have been able to get in respect of legal
and prior rights, but anything else from the rest of
the estate. That is what amendment 60 means.
Hugh Henry: You are right, convener.
Mr McFee: I go back to the cake analogy. If
someone will get a bigger slice, someone else will
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get a smaller slice. In other words, any extra
amount that is awarded to the cohabitant could
come from what the spouse would have got, had
the law not changed.
Hugh Henry: No.

AGAINST
McFee, Mr Bruce (West of Scotland) (SNP)

The Convener: The result of the division is: For
6, Against 1, Abstentions 0.
Amendment 57 agreed to.

Mr McFee: So who will make up the difference?
Where will that extra money come from?
Hugh Henry: We are talking about
estate, some of which could go to other
If Bruce McFee is looking for potential
such circumstances, myriad relatives,
siblings, could lose out.
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the free
relatives.
losers in
including

Amendments 60, 61 and 63 to 68 moved—
[Hugh Henry].
The Convener: Do members object to a single
question being put on those amendments?
Mr McFee: I would like a separate question to
be put on amendment 60.

Mr McFee: Could the spouse lose out?
Hugh Henry: Siblings could lose out. The
spouse would already have been dealt with—the
spouse is guaranteed to get what they are entitled
to. We are talking about the free estate, which
could go to others. As was said a few weeks ago
when we were discussing another section, if we
want to give people new rights to someone’s
estate, there will be losers. No one is denying that
people who may have benefited in the past may
not benefit to the same degree in future.
The Convener: Do you think that it would help
the courts to give them a guide in the form of a list
of who comes where as regards succession? The
Succession (Scotland) Act 1964 lays out who
comes first; it might be the mother, the father or a
sibling. Would it be helpful for the purposes of
clarity to provide such a list in the bill?
Hugh Henry: I am not sure that we need to do
that. You are right that it would be helpful to spell
things out in that way, but you should remember
that the bill will be read alongside the 1964 act, in
which such matters are spelled out. We would
simply be duplicating what is already there.
The Convener: Okay.
Hugh Henry: A body of judicial knowledge has
developed on the subject since 1964.
The Convener: No other member wishes to
speak. Do you want to say anything to wind up,
minister?
Hugh Henry: No thanks, convener.
The Convener: The question is, that
amendment 57 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

13:00
The Convener: Since Bruce McFee has
objected to a single question being put, I will put
the question on amendment 60 and a single
question on amendments 61 and 63 to 68.
The question is, that amendment 60 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)

AGAINST
McFee, Mr Bruce (West of Scotland) (SNP)

ABSTENTIONS
Mitchell, Margaret (Central Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 1.
Amendment 60 agreed to.
Amendments 61 and 63 to 68 agreed to.
Amendment 38 moved—[Brian Adam].
The Convener: The question is, that
amendment 38 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
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Amendment 38 disagreed to.
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Subordinate Legislation

Section 22, as amended, agreed to.
Section 23—Administration of Justice Act
1982: extension of definition of “relative”
Amendments 69 and
Henry]—and agreed to.

70

Civil Partnership Act 2004 (Consequential
Amendments) (Scotland) Order 2005
(draft)

moved—[Hugh

The Convener: Amendment 39, in the name of
Brian Adam, is in a group on its own.
Brian Adam: We had a long debate on the
general principle earlier. I choose not to press
amendment 39, nor amendment 40, to leave out
section 24, in order to expedite the committee’s
business.
Amendment 39 not moved.
Section 23, as amended, agreed to.
The Convener: I propose to end stage 2
consideration for today, because we have some
Scottish statutory instruments to deal with, and
because we will have to meet next week anyway.
Mike Pringle: Have we had a response to the
letter that you sent to Hugh Henry on 18
November, regarding sections 2 and 28?
The Convener: No, we have not had a
response yet.

13:04
The Convener: Hugh Henry is remaining with
us for item 2, which is subordinate legislation. I
refer members to a note that the clerk has
prepared on the draft order. I ask Hugh Henry to
speak to and move motion S2M-3547.
Hugh Henry: The draft order makes
consequential amendments to primary legislation
to take account of civil partners. The reason for
making the order is to ensure parity of treatment
between spouses and civil partners. That was the
policy of both the Executive and the United
Kingdom Government in framing the Civil
Partnership Act 2004.
The committee will be aware that the Civil
Partnership Act 2004 will come into force
throughout the UK on 5 December. The act affords
greater social and legal inclusion to couples in
same-sex relationships by creating a mechanism
through which they can register their relationships.
Registration will bring with it a package of
responsibilities and rights that parallel those that
are available to opposite-sex couples through
marriage.
Schedule 28 to the act makes consequential
amendments to Scottish primary legislation that
are required to take account of the new
relationship of civil partners but, as is usually the
case with significant pieces of primary legislation,
consequential subordinate legislation is required to
give full effect to the act. The order amends
primary legislation that is not covered by schedule
28 to the Civil Partnership Act 2004. In most
cases, it is simply a matter of adding the term “or
civil partner” alongside existing references to
“spouse”.
The order, along with the Family Law (Scotland)
Bill, consequential regulations that amend
secondary legislation, regulations passed at
Westminster on reserved matters and a number of
sets of regulations in particular subject areas such
as occupational pensions, will ensure that the Civil
Partnership Act 2004 in Scotland is given full
effect when it comes into force on 5 December.
I move,
That the Justice 1 Committee recommends that the draft
Civil Partnership Act 2004 (Consequential Amendments)
(Scotland) Order 2005 be approved.

The Convener: Thank you. Does any member
want to speak?
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Family Law (Scotland) Bill
6th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7
Sections 8, 9, 24 and 25
Sections 26 to 33
Section 34

Sections 10 to Section 23
Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 8
Cathy Jamieson
84

In section 8, page 4, line 26, leave out <the> and insert <a>
Cathy Jamieson

85

In section 8, page 4, line 32, leave out from <the> to end of line 35 and insert <in relation to a
matrimonial home the non-applicant spouse—
(a) is an entitled spouse; or
(b) has occupancy rights.>
Section 9
Cathy Jamieson

86

Leave out section 9
Section 24
Cathy Jamieson

87

In section 24, page 12, line 7, leave out <sections 18B, 18C and 18E> and insert <section 18B>
Cathy Jamieson

88

In section 24, page 12, line 12, leave out from <in> to <sex> in line 14 and insert <as if they were
civil partners>
Cathy Jamieson

89

In section 24, page 12, line 27, leave out <sections 18B to 18E> and insert <section 18B>
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Cathy Jamieson
90

In section 24, page 13, line 3, leave out <the> and insert <a>
Cathy Jamieson

91

In section 24, page 13, line 5, after <has> insert <, by virtue of section 18(1),>
Cathy Jamieson

92

In section 24, page 13, leave out lines 11 and 12 and insert—
<(b) an order under section 18(1) granting or extending occupancy rights is
recalled.>
Cathy Jamieson

93

In section 24, page 13, line 13, leave out from beginning to end of line 28 on page 15
Brian Adam
Supported by: Fergus Ewing

40

Leave out section 24
After section 24
Cathy Jamieson

94

After section 24, insert—
<Attachment of powers of arrest to interdicts ancillary to exclusion orders
Amendment of Protection from Abuse (Scotland) Act 2001: powers of arrest
(1)

Section 1 of the Protection from Abuse (Scotland) Act 2001 (asp 14) (attachment of
power of arrest to interdict) shall be amended as follows.

(2)

After subsection (1) there shall be inserted—
“(1A) In the case of an interdict which is—
(a) a matrimonial interdict (as defined by section 14(2) of the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 (c.59)) which is
ancillary to—
(i)

an exclusion order within the meaning of section 4(1) of that Act;
or

(ii) an interim order under section 4(6) of that Act; or
(b) a relevant interdict (as defined by section 113(2) of the Civil Partnership
Act 2004 (c.33)) which is ancillary to—
(i)

an exclusion order within the meaning of section 104(1) of that
Act; or

(ii) an interim order under section 104(6) of that Act,
the court must, on an application under subsection (1), attach a power of arrest
to the interdict.”.
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(3)

In subsection (2), at the beginning there shall be inserted “In the case of any other
interdict,”.>
Schedule 1

Cathy Jamieson
95

In schedule 1, page 20, line 5, at end insert—
<In section 86 (eligibility to register in Scotland as civil partners)—
(a) in subsection (2), for “subsections (3) and (4)” there shall be substituted
“subsection (3)”; and
(b) for subsections (4) and (5) there shall be substituted—
“(4)

Paragraph 2 of Schedule 10 has effect subject to the modifications specified in
subsection (5) in the case of a person (here the “relevant person”) whose
gender has become the acquired gender under the Gender Recognition Act
2004 (c. 7).

(5)

The reference in that paragraph to—
(a) a former wife of the relevant person includes any former husband of the
relevant person, and
(b) a former husband of the relevant person includes any former wife of the
relevant person.”.>

Cathy Jamieson
96

[Withdrawn]
Marlyn Glen

126* In schedule 1, page 20, line 16, at end insert <; and
( ) in subsection (7)—
(i)

in the definition of “child of the family”, for the words from “a”, where it
first occurs, to “family”, there shall be substituted “any child or grandchild
of either civil partner, and any person who has been brought up or treated
by either civil partner as if the person were a child of that partner, whatever
the age of such a child, grandchild or person”; and

(ii) in the definition of “family”, for “so accepted” there shall be substituted “,
grandchild or person so treated”.>
Cathy Jamieson
13

In schedule 1, page 21, line 33, at end insert—
<After section 111 (adjudication) there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

3
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(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—
(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.>
Cathy Jamieson
97

In schedule 1, page 21, line 38, leave out <the> and insert <a>
Cathy Jamieson

98

In schedule 1, page 22, line 4, leave out from <the> to end of line 7 and insert <in relation to a
family home the non-applicant civil partner—
(a) is an entitled partner; or
(b) has occupancy rights.>
Cathy Jamieson

99

In schedule 1, page 22, line 18, leave out paragraph 7
Cathy Jamieson

124

In schedule 1, page 22, line 24, at end insert—
<In section 123 (nullity) (which shall become subsection (1) of that section)—
(a) the word “or”, which occurs immediately after paragraph (a), shall be repealed;
(b) the word “validly” in paragraph (b) shall be repealed;
(c) at the end of paragraph (b) there shall be inserted “, or
(c) at the time of registration one of them who was capable of consenting to
the formation of the civil partnership gave consent but did so by reason
only of duress or error.”; and
(d) at the end, there shall be added—
“(2)

In this section “error” means—
(a) error as to the nature of civil partnership, or
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(b) a mistaken belief held by a person (“A”) that the other person with
whom A purported to register a civil partnership was the person with
whom A had agreed to register a civil partnership.”.>

Cathy Jamieson
8

In schedule 1, page 22, line 32, after <enactment> insert <; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,>
Section 26
Cathy Jamieson

101

In section 26, page 16, line 1, leave out from <(not> to end of line 4 and insert <of the same sex
are living together as if they were civil partners”;>
After section 26
Cathy Jamieson

102

After section 26, insert—
<Amendments of Damages (Scotland) Act 1976
Amendments of Damages (Scotland) Act 1976
(1)

The Damages (Scotland) Act 1976 (c.13) shall be amended in accordance with
subsections (2) to (5).

(2)

In subsection (4) of section 1 (rights of relatives of deceased person), at the beginning
there shall be inserted “Subject to subsection (4A),”.

(3)

After that subsection, there shall be inserted—
“(4A) Notwithstanding section 10(2) of, and Schedule 1 to, this Act, no award of
damages under subsection (4) above shall be made to a person related by
affinity to the deceased.
(4B) In subsection (4A), a “person related by affinity to the deceased” includes—
(a) a stepchild, step-parent, stepbrother or stepsister of the deceased; and
(b) any person who was an ascendant or descendant of any of the steprelatives mentioned in paragraph (a).”.

(4)

In subsection (2) of section 10 (interpretation), for the words from “sub-paragraph” to
“or (c)”, there shall be substituted “any of sub-paragraphs (a) to (cc)”.

(5)

In paragraph 1 of Schedule 1 (definition of relative)—
(a) in sub-paragraph (c), for “paragraph” there shall be substituted “sub-paragraph”;
(b) after that sub-paragraph, there shall be inserted—
“(ca) any person not falling within sub-paragraph (b) above who accepted the
deceased as a child of the person’s family;

5
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(cb) any person who—
(i)

was the brother or sister of the deceased; or

(ii) was brought up in the same household as the deceased and who
was accepted as a child of the family in which the deceased was a
child;
(cc) any person who was a grandparent or grandchild of the deceased;”;
(c) in sub-paragraph (d), after “person” there shall be inserted “not falling within subparagraph (b) or (cc) above”; and
(d) in sub-paragraph (e), after “person” there shall be inserted “not falling within subparagraph (cb)(i) above”.>
Section 27
Cathy Jamieson
103

In section 27, page 16, line 22, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

104

In section 27, page 16, line 24, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

105

In section 27, page 16, line 29, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

106

In section 27, page 16, line 37, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

107

In section 27, page 16, line 39, after <recognition> insert <, or non-recognition,>
Cathy Jamieson

108

In section 27, page 17, line 5, after <recognition> insert <, or non-recognition,>
Section 28
Cathy Jamieson

109

In section 28, page 17, line 15, leave out <subsection (3)> and insert <subsections (3) and (3A)>
Cathy Jamieson

110

In section 28, page 17, line 21, at end insert—
<(3A) The capacity of the person to enter into the marriage shall not be determined under the
law of the place where, immediately before the marriage, the person was domiciled in so
far as it would be contrary to public policy in Scotland for such capacity to be so
determined.>
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After section 30
Cathy Jamieson
22

After section 30, insert—
<Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.>
After section 32
Cathy Jamieson

111

After section 32, insert—
<Ancillary provision
(1)

The Scottish Ministers may by order made by statutory instrument make such
consequential, transitional or saving provision as they consider appropriate for the
purposes of, in consequence of or for giving full effect to this Act or any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

(3)

The power conferred by subsection (1) on the Scottish Ministers to make orders may be
exercised so as to make different provision for different purposes.

(4)

A statutory instrument containing an order under subsection (1) shall, subject to
subsection (5), be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

(5)

A statutory instrument containing an order under subsection (1) which includes
provision modifying an Act or an Act of the Scottish Parliament shall not be made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Scottish Parliament.>
Schedule 2

Cathy Jamieson
112

In schedule 2, page 23, line 7, at end insert—
<The Damages (Scotland) Act 1976 (c.13)
(1)

In paragraph 1 of Schedule 1 to the Damages (Scotland) Act 1976 (definition of
“relative”)—
(a) in sub-paragraph (a), after “spouse” there shall be inserted “or civil partner”;
(b) in sub-paragraph (aa)—
(i)

after “spouse” there shall be inserted “or civil partner”; and

7
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(ii) at the end there shall be added “or in a relationship which had the
characteristics of the relationship between civil partners”;
(c) after sub-paragraph (e), the word “and” shall be repealed; and
(d) after sub-paragraph (f), there shall be added “and
(g) any person who, having been a civil partner of the deceased, had ceased
to be so by virtue of the dissolution of the civil partnership.”.>
Cathy Jamieson
23

In schedule 2, page 23, line 13, at end insert—
<The Family Law (Scotland) Act 1985 (c.37)
(1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.>

Cathy Jamieson
24

In schedule 2, page 23, line 15, leave out from beginning to <1986> and insert—
<( )

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows.

( )

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

( )

In section 9>

Cathy Jamieson
25

In schedule 2, page 23, line 20, leave out from <, with> to <below,”,> on line 21
Cathy Jamieson

113

In schedule 2, page 23, line 22, at end insert—
<The Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)
In subsection (7) of section 1 of the Civil Evidence (Family Mediation) (Scotland) Act
1995 (inadmissibility in civil proceedings of information as to what occurred during
family mediation)—
(a) the words from “a” to “wife” shall form paragraph (a) of that subsection; and
(b) after “wife” there shall be added “; or
(b) two persons who are not civil partners of each other but are living
together as if they were civil partners.”.>
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Cathy Jamieson
125

In schedule 2, page 23, line 22, at end insert—
<The Children (Scotland) Act 1995 (c.36)
In subsection (4) of section 12 of the Children (Scotland) Act 1995 (restrictions on
decrees for divorce, separation or annulment affecting children)—
(a) the existing words from “the parties” to the end shall become paragraph (a) (with
the existing paragraphs (a) and (b) becoming sub-paragraphs (i) and (ii)); and
(b) after the new paragraph (a), there shall be added “; or
“(b) the partners in a civil partnership, means a child who has been treated by
both partners as a child of the family which their partnership
constitutes.”.>
Cathy Jamieson

114

In schedule 2, page 23, line 24, leave out paragraph 4
Schedule 3
Cathy Jamieson

26

In schedule 3, page 24, line 6, at end insert—
<The Married Women’s Policies of
Assurance (Scotland) Act 1880 (c.26)

In section 2, in the definition of “children”, the words
“illegitimate or”.>

Cathy Jamieson
27

In schedule 3, page 24, line 8, at end insert—
<The Industrial and Provident Societies
Act 1965 (c.12).

In section 25, in subsection (1), the words “subject to
subsection (2) of this section,” and subsection (2).

The Legitimation (Scotland) Act
1968 (c.22).>

The whole Act.

Cathy Jamieson
41

In schedule 3, page 24, line 10, at end insert—
<The Friendly Societies Act 1974 (c.46)

In section 68, subsection (2) and, in subsection (3), the
words from “and” to the end.>

Cathy Jamieson
115

In schedule 3, page 24, line 10, at end insert—
<The Damages (Scotland) Act 1976
(c.13)

In Schedule 1, in paragraph 1(d), the words “(other
than a parent or child)”.

Cathy Jamieson
29

In schedule 3, page 24, line 14, at end insert—

9
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<In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.>
Cathy Jamieson
116

In schedule 3, page 24, line 15, leave out <Section 15(6)> and insert—
<In section 14(2), the words “and section 15”.
Sections 15 to 17.>
Cathy Jamieson

30

In schedule 3, page 24, line 19, at beginning insert—
<In section 1, in subsection (2), the words “Subject to
subsection (4) below,” and subsection (3).>
Cathy Jamieson

31

In schedule 3, page 24, line 20, at end insert—
<The Civil Evidence Act 1988 (c.32)

In section 8, in subsection (2), the words “legitimacy,
legitimation, illegitimacy,”.>

Cathy Jamieson
117

In schedule 3, page 24, line 22, at end insert—
<The Protection from Abuse (Scotland)
Act 2001 (asp 14)

In section 1(2), paragraph (b).
Section 6.>

Cathy Jamieson
118

In schedule 3, page 24, line 23, leave out <86(4) to> and insert <86(6) and>
Cathy Jamieson

119

In schedule 3, page 24, line 24, leave out <Section 114(7)> and insert—
<In section 113(2), the words “and in section 114”.
Sections 114 to 116.>
Cathy Jamieson

120

In schedule 3, page 24, line 25, at end insert—
<In section 119, subsections (1) and (2) and, in
subsection (3), the word “(b)”.
In section 135, in the definition of “family home”, the
words “attached to, and”.>
Cathy Jamieson

121

In schedule 3, page 24, line 26, at end insert—
<In Schedule 28, paragraphs 42 and 60(3).>
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Section 34
Cathy Jamieson
122

In section 34, page 19, line 1, leave out subsection (4)
Long Title
Cathy Jamieson

71

In the long title, page 1, line 6, after <wife> insert <or civil partners>
Cathy Jamieson

123

In the long title, page 1, line 7, after <2004;> insert <to make further provision in relation to
persons entitled to damages under the Damages (Scotland) Act 1976;>

11
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Family Law (Scotland) Bill
Procedural Supplement to the 6th Marshalled List of
Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Matrimonial, civil partnership and domestic interdicts
84, 85, 90, 91, 92, 40, 97, 98
Matrimonial, civil partnership and domestic interdicts: powers of arrest
86, 87, 89, 93, 94, 99, 114, 116, 117
Civil partnerships: miscellaneous amendments
88, 95, 126, 124, 101, 113, 125, 118, 119, 120
Damages (Scotland) Act 1976: definition of “relative”
102, 112, 115, 121, 123
Jurisdiction: declarator of non-recognition of foreign decrees
103, 104, 105, 106, 107, 108
Validity of foreign marriages
109, 110
Subordinate legislation provisions
111, 122

Amendments already debated
Amendments 13, 8, 22, 23, 24, 25, 26, 27, 41, 29, 30, 31, and 71 have already been debated.

SP Bill 36-PS6
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1

Session 2 (2005)

JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
39th Meeting, 2005 (Session 2)
Wednesday 30 November 2005
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Family Law (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 6).
The following amendments were agreed to (without division): 84, 85, 86, 87, 88, 89,
90, 91, 92, 93, 94, 95, 126, 13, 97, 98, 99, 124, 8, 101, 102, 103, 104, 105, 106, 107,
108, 109, 110, 22, 111, 112, 23, 24, 25, 113, 125, 114, 26, 27, 41, 115, 29, 116, 30,
31, 117, 118, 119, 120, 121, 122, 71 and 123.
Amendment 40 was not moved.
Sections 8 and 24, schedule 1, sections 26, 27 and 28, schedules 2 and 3, section 34
and the long title were agreed to as amended.
Sections 25, 29, 30, 31, 32 and 33 were agreed to without amendment.
The Committee completed Stage 2 consideration of the Bill.
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Scottish Parliament
Justice 1 Committee
Wednesday 30 November 2005
[THE CONVENER opened the meeting at 09:53]

Family Law (Scotland) Bill:
Stage 2

Amendment 84 agreed to.
Amendment 85 moved—[Hugh Henry]—and
agreed to.
Section 8, as amended, agreed to.
Section 9—Powers of arrest
The Convener: Amendment 86, in the name of
the minister, is grouped with amendments 87, 89,
93, 94, 99, 114, 116 and 117.

Our first item of business is the continuation of
stage 2 of the Family Law (Scotland) Bill. I
welcome Hugh Henry, the Deputy Minister for
Justice, and his legal team: Carol Duncan, Moira
Wilson, Kirsty Finlay and David McLeish.

Hugh Henry: The committee had expressed
concern that, in practice, the law on interdicts was
becoming increasingly complex and that the
provisions of the bill, particularly those in section
24, would add to that complexity.

Section 8—Matrimonial interdicts

Domestic abuse is a scourge on society and the
situation calls for readily accessible remedies. The
law on interdicts has developed over the past 20
years or so. The 1981 act was a radical piece of
legislation in its day and tackled the problems of
domestic abuse head on. Since then, subsequent
legislation has enhanced the provisions in the
1981 act.

The Deputy Minister for Justice (Hugh
Henry): These amendments are of a technical
nature and seek to clarify the provisions on
matrimonial and domestic interdicts. I believe that
the amendments will make the law more
straightforward, cohesive and user-friendly. More
important, they will extend protection to the
vulnerable. They will not in any manner dilute the
existing powers that are available to the courts.
By introducing the concept of domestic interdicts
in section 24, we are removing the need for
cohabiting partners to depend on matrimonial
interdicts when seeking the protection of the
courts from domestic abuse. At the same time, we
are extending legal provisions that already exist
for opposite-sex cohabiting couples through the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981 to include same-sex cohabiting couples.
By doing that, we are ensuring fair and equitable
treatment for all, regardless of their sex or sexual
orientation.
Through the amendments, Parliament will be
meeting its obligations under the European
convention on human rights to ensure that samesex couples are afforded the same protection as
opposite-sex couples and are not discriminated
against on the basis of their sexual orientation.
I move amendment 84.
The Convener: Brian Adam has already
intimated that he does not intend to move
amendment 40 and no other member appears to
wish to move it instead of him.
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Marlyn Glen (North East Scotland) (Lab): I
welcome the amendments that the minister
outlined. It is important that we have equitable
treatment for all with no discrimination in
legislation.

The Convener (Pauline McNeill): Welcome to
th
the 39 meeting of the Justice 1 Committee in
2005.

The Convener: Amendment 84, in the name of
the minister, is grouped with amendments 85, 90
to 92, 40, 97 and 98.
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I recognise that the present regimes overlap and
that the committee has made some valid points in
that regard. Having said that, I should say that
each regime separately addresses different
aspects of affording protection to victims. We have
listened closely to what has been said on this
matter, including representations that have been
made by the Law Society of Scotland, Scottish
Women’s Aid and Professor Eric Clive. In
particular, we have considered both the Law
Society’s submission that the bill presents an
opportunity to rationalise and simplify the law on
the attachment of powers to interdicts and its
suggested amendment to the bill.
We have concluded that the Law Society’s
proposals have much to commend them and merit
serious consideration. Accordingly, I have lodged
these amendments, many of which are of a
technical nature and will have the effect that only
one act—namely, the Protection from Abuse
(Scotland) Act 2001—will allow courts to attach
powers of arrest to all interdicts, regardless of their
nature. The 2001 act has operated well since it
came into force, in that it deals directly and
appropriately with all the matters that are dealt
with by other legislative provisions.
The amendments will consolidate, in part, the
present legislation. That will help to tackle many of
the key concerns that have been raised by
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stakeholders. They will clarify the law and, most
important, extend protection to the vulnerable.
I move amendment 86.
Stewart Stevenson (Banff and Buchan)
(SNP): I welcome this set of amendments, which
clarifies and simplifies for lawyers and victims the
way in which interdicts work and their effect. I
know that, in my constituency surgeries, I have, on
a significant number of occasions, pointed people
to the 2001 act as it seemed to me—as a
layman—the one that would most easily apply to
some of the issues that are brought to me. I
suspect that I am not alone in that. I will, of course,
support the amendments.
The Convener: We are amending the 2001 act
to amalgamate the previous list of interdicts.
However, the 1981 act will still exist and will
contain a power of interdict.
Hugh Henry: That is correct.
The Convener: I raise that because when the
Scottish Women’s Aid witnesses gave evidence to
the committee they seemed to be under the
impression that a slightly lower test was used in
applying for an interdict under the 1981 act. They
might have been wrong. I just wanted to seek
clarification.
10:00
Hugh Henry: We have attended to that point.
We have discussed the issue with Scottish
Women’s Aid. No rights or opportunities are
diluted as a result of these amendments. As
Stewart Stevenson said, they provide clarification
and are a simplification.
The Convener: So both acts will continue to
apply and if it was more appropriate to use the
1981 act, rather than the 2001 act, that is what
would happen.
Hugh Henry: That is correct.
Amendment 86 agreed to.
Section 24—Domestic interdicts
Amendment 87 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 88, in the name of
the minister, is grouped with amendments 95, 126,
124, 101, 113, 125 and 118 to 120.
Hugh Henry: These amendments will make
consequential or technical amendments to the
provisions in the bill relating to civil partners, to the
Civil Partnership Act 2004 and to other legislation
to take account of the 2004 act.
Amendments 88 and 119 reflect for civil partners
amendments debated earlier in connection with
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interdicts and powers of arrest. Amendments 95
and 118 correct an error in schedule 3 to the bill,
which would have had an unintended effect on
step-parent forbidden degrees where one party to
a civil partnership had undergone gender
recognition.
Amendment 120 makes two minor, technical
corrections to the Civil Partnership Act 2004. One
corrects an omission in the provisions repealing
desertion as a ground for dissolution and the other
corrects an error in the description of “family
home”.
Amendment 113 is a minor, consequential
amendment that has the purpose of including
same-sex cohabitants in the Civil Evidence
(Family Mediation) (Scotland) Act 1995.
Amendment 124 amends the 2004 act to bring
the circumstances under which civil partnerships
are void into line with the circumstances under
which marriages are void by virtue of section 2 of
the bill.
Amendment 125 amends section 12 of the
Children (Scotland) Act 1995 to make reference to
the children of civil partners.
Amendment 101 amends the definition of samesex cohabitants in section 26 of the bill to make
reference to civil partners.
I turn to amendment 126, in the name of Marlyn
Glen, which seeks to change the definition of the
term “child of the family” in the provision in the
Civil Partnership Act 2004 on occupancy rights.
Although we do not believe that the amendment to
the form of words makes any material change to
the definition, it will ensure more consistency with
the equivalent definition of “child of the family” that
appears in the Matrimonial Homes (Family
Protection) (Scotland) Act 1981. Given that the
Executive’s policy has always been that the law
relating to civil partners should mirror that for
spouses, we are content to support the
amendment.
I pay tribute to Marlyn Glen. We did not always
agree that the change was required, but she has
pursued the matter persistently and doggedly and
has persuaded us that she is correct.
I move amendment 88.
Marlyn Glen: The aim of amendment 126 is the
same as that of the rest of the amendments in the
group: to remove the differential wording of
legislation and protect the children of civil
partnerships. As the minister explained, that fits
with the Scottish Executive’s intentions, which I
welcome. I add my thanks for all the detailed work
done on the comparisons, which the convener
mentioned last week. I am confident that the
minister will check between now and stage 3 that
no other amendments are needed in this respect. I
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assure him that my persistence will persist. I get
good legal advice too, which is absolutely
necessary with such detailed legislation.
Stewart Stevenson: I wish to raise an issue
that I think might be too complex to deal with
today. I will describe a constituency case. This is
an actual case, by the way—it is in the public
domain. A husband murdered his wife, with whom
he had two children, and was sent to jail for life.
The children did not have residency in the house
and, under the 1981 act, the husband inherited the
sole rights. Very fortunately, he signed the house
across to the grandparents; they were allowed to
have the house and look after the children.
Despite that outcome, a difficult hole remains in
the law. In a sense, the husband benefited from a
criminal act in a way that could have been to the
detriment of the children. Will the minister consider
such issues at some future stage? Such
circumstances occur extremely rarely, but any
cases of that sort are very hard to deal with. In this
case, there was a shred of decency left in the
person who was in prison, who did the right thing,
but he was not legally required to do so.
The Convener: I am not sure that that is entirely
a question for this group of amendments.
Nevertheless, I invite the minister to comment if he
wishes to.
Hugh Henry: Thank you, convener. You are so
kind. The situation that Stewart Stevenson raises
is fairly unusual. It is a complex matter. I suggest
that the best way to proceed would be for Stewart
Stevenson to raise the issue with me in a letter—
without necessarily giving all the details—and we
will look at that. If the bill can do anything about
such cases—I doubt that it can—we will look into
that before stage 3. If provisions elsewhere need
to be attended to, we will of course seek an
opportunity to consider them in future. Without
being able to examine the detail, however, I
hesitate to pronounce on the case.
Amendment 88 agreed to.
Amendments 89 to 93 moved—[Hugh Henry]—
and agreed to.
Amendment 40 not moved.
Section 24, as amended, agreed to.
After section 24
Amendment 94 moved—[Hugh Henry]—and
agreed to.
Section 25 agreed to.
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Schedule 1

AMENDMENTS OF THE CIVIL PARTNERSHIP ACT 2004

Amendment 95 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 96 has been
withdrawn from the marshalled list.
Amendment 126 moved—[Marlyn Glen]—and
agreed to.
Amendments 13, 97 to 99, 124 and 8 moved—
[Hugh Henry]—and agreed to.
Schedule 1, as amended, agreed to.
Section 26—Application of 1981 Act to
cohabiting couples of same sex
Amendment 101 moved—[Hugh Henry]—and
agreed to.
Section 26, as amended, agreed to.
After section 26
The Convener: Amendment 102, in the name of
the minister, is grouped with amendments 112,
115, 121 and 123.
Hugh Henry: This series of amendments
amends the Damages (Scotland) Act 1976.
Amendment 102 addresses current anomalies,
such as brothers and sisters being unable to sue
for non-patrimonial loss while relatives such as
parents-in-law can, and a stepchild or step-parent
being entitled to sue for non-patrimonial loss even
when the marriage has taken place after the child
has become an adult.
From both the Scottish Law Commission report
and the response to letters that we issued to
relevant organisations to inform them of the
proposals, in which we invited comment if they
had concerns, it is clear that the list of persons
who currently make up the deceased’s immediate
family needs to be updated to reflect the family
structures found in modern-day Scotland.
We believe that the proposals for change both
develop and extend existing policy by ensuring
that relatives closest to the deceased have title to
sue for non-patrimonial loss. That is why we
decided to lodge amendment 102.
Amendment 112 corrects an error made in
taking forward, through the Civil Partnership Act
2004, an amendment that the same-sex
cohabitant of the deceased should be entitled to
sue for both patrimonial and non-patrimonial loss.
Amendment 115 is consequential to amendment
102.
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Amendment 121 repeals paragraph 4 of
schedule 28 to the Civil Partnership Act 2004,
which was incorrect.

and fully satisfy itself that there is none. That is not
a desirable precedent to set.

Amendment 123 amends the long title of the bill
to include reference to the amendments made to
the Damages (Scotland) Act 1976.

10:15
Hugh Henry: I stand to be corrected, but I think
that I raised the matter in a letter to the committee.
I will double-check.

I move amendment 102.
The Convener: I seek clarification. There was
not much discussion at stage 1 of amendments to
the 1976 act. Can you tell the committee more
about where the consensus has come from on
amending the 1976 act?
Hugh Henry: There were comments from the
Scottish Law Commission, which consulted widely
on the proposals for reform. Its report took into
account the views of the respondents to that
consultation. The vast majority of respondents
agreed with the policy aim to retain the concept of
the deceased’s immediate family.
We recently issued letters to 33 organisations,
including ones that represent victims. We informed
them
of
our proposal to
accept the
recommendations in the Scottish Law Commission
report and invited them to comment where they
had concerns. Only one respondent voiced any
concerns. We thought that the 1976 act should be
amended and we attempted to consult as widely
as we could.
The Convener: Does the amendment of the
1976 act mean that it will include an additional list
of
persons:
stepchildren,
step-parents,
stepbrothers or stepsisters?
Hugh Henry: The amendment of the 1976 act
changes the list; it tries to reflect the relationships
that I outlined.
The Convener: This is the first time that I have
heard about the matter and I am trying to
understand it. Who comes out of the list?
Hugh Henry: Nobody comes out of the list. We
are amending the list to reflect the fact that some
close relationships have previously been
overlooked or disadvantaged. We think that it is
relevant to amend the list. It seems to be an
anomaly that siblings can currently sue for
patrimonial loss but, under the 1976 act, are
unable to sue for non-patrimonial loss although, as
I explained earlier, relatives by affinity—for
example, a father-in-law or a son-in-law—can do
so. That does not seem right. We think that
amending the 1976 act is the right thing to do.
Margaret Mitchell (Central Scotland) (Con):
The provision seems sensible. My only comment
is that bringing in the amendments at this stage
has not given the committee a chance to look
underneath to see whether there are any problems

The Convener: I can clarify that you did so; you
said that you wanted to amend the 1976 act.
However, prior to the amendments being lodged,
we were not clear about why you wanted to
amend the 1976 act, which is why we wanted to
draw that out today. There is no opposition to what
you seek to do, but today has been our only
opportunity to understand what the substantial
amendment to the 1976 act would do.
Hugh Henry: I accept the point.
Amendment 102 agreed to.
Section 27—Jurisdiction: actions for
declarator of recognition of certain foreign
decrees
The Convener: Amendment 103, in the name of
the minister, is grouped with amendments 104 to
108.
Hugh Henry: These amendments seek to make
technical changes to section 27. At present, there
are no clear jurisdictional rules to determine when
Scottish courts are competent to deal with
proceedings that relate to the recognition here of a
foreign matrimonial judgment from outside the
European Union. Within the EU, the matter is
governed by the regulation that is commonly
known as Brussels 2A, which came into effect in
March this year.
Section 27 aims to rectify the situation by
creating jurisdictional rules for that type of case.
However, as drafted, it would apply only where the
proceedings were for a declarator that the foreign
judgment should be recognised here. There might
also be circumstances in which it would be in the
interests of a party to seek a declarator that the
foreign judgment should not be recognised.
Amendments 103 to 108 expand the wording of
section 27 to cover the situation.
I move amendment 103.
Amendment 103 agreed to.
Amendments 104 to
Henry]—and agreed to.

108

moved—[Hugh

Section 27, as amended, agreed to.
Section 28—Validity of marriages
The Convener: Amendment 109, in the name of
the minister, is grouped with amendment 110.
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Hugh Henry: Amendments 109 and 110
introduce a public policy provision to section 28.
Section 28 provides that a person’s capacity to
marry is governed by the law of his or her domicile
immediately before the marriage. It is right that the
law of an individual’s long-term home should
regulate the matter. It is legitimate that different
countries take slightly different views about
aspects of capacity, such as prohibited degrees of
relationship. It would be wrong for the validity of a
marriage that was entered into by a foreign couple
abroad to be subjected to the internal rules of
Scots law rather than to the legal systems that
were relevant at the time of the marriage.
However, there might be situations in which a
Scottish court might feel that the content of a
foreign law on capacity was unacceptable—an
example of that might be a law that regarded
young children as having the capacity to marry.
Although the provision is likely to be invoked
rarely, the courts here need to be able to disapply
foreign law on the ground of public policy. The
general rules about the validity of international
marriages are included in section 28, so it is
appropriate also to include there an express
provision in relation to this matter.
The Parliament has spoken out strongly in other
legislation about the need to protect children from
the dangers of sexual exploitation and abuse.
Although we recognise that there might be cultural
differences in some countries, there is
nevertheless potential for some relationships to be
unacceptable here. It is right that we take steps to
ensure that protection can be afforded.
I move amendment 109.
Stewart Stevenson: I support what the minister
is trying to do. I just have a technical point about
the drafting. Amendment 110 uses the phrase
“where, immediately before the marriage, the person was
domiciled”,

whereas section 28(4) uses the phrase
“in which a person is domiciled”.

What is the distinction between someone being
domiciled somewhere else and getting married in
Scotland, and proposed subsection 3A, which
refers to their domicile immediately before the
marriage? What is the technical effect of that
difference? I am not 100 per cent sure that I know
what “immediately before the marriage” means.
Does it mean up to the day before the marriage or
a month before? Is it simply an accepted form of
words that will be fully understood by the courts?
Hugh Henry: We are not aware of any
significant difference. It means just prior to the
marriage. We will reflect on whether any different
inferences would be made, although we do not
think that they would be.
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Stewart Stevenson: I am concerned that there
are different constructs in what will become
adjacent subsections. I am quite content to
support amendment 110 at this stage, as long as
the minister re-examines it.
Hugh Henry: We will look at that. If, for
whatever reason, we think that there is a need for
consistency, we will lodge an amendment. If we
think that there is no problem, we will leave it as it
stands.
The Convener: I presumed that, with
amendment 110, you were trying to establish
domicile as where the marriage took place,
whereas the section to which Stewart Stevenson
referred is the general rule on domicile. Are you
trying to establish where the marriage took place?
Hugh Henry: We are looking at where someone
was resident and where they were married. A
person could seek to claim domicile or residence
in a country that affords them the opportunity to
marry someone whom we would regard as a
young child but whom that country does not. We
are seeking to ensure that we can address that
problem.
The Convener: How far will public policy
extend? You gave one example, but it would not
be the only one. Recently, a United Nations report
was published on a country that encouraged
rapists to marry the women whom they had raped.
Would that be a public policy ground on which a
marriage would not be recognised?
Hugh Henry: It could be.
The Convener: So the provision is broad.
Hugh Henry: Yes. The situation that you
describe could be included. The provision could
include parties to the marriage being within
prohibited degrees of relationship that are
unacceptable here. It could include either party
already being married, which might be acceptable
elsewhere but not here. It could deal with either
party being under 16 years of age, which would be
unacceptable to us. In addition, a marriage could
be considered void if either party could not give
effective consent. A range of issues could be
covered.
The Convener: Will the courts be given
guidance? How will they determine what is public
policy?
Hugh Henry: Normally, such things are within
judicial knowledge. Although we use the term
“public policy”, we are talking about matters that
start from a legal basis and which are not legally
acceptable here but are acceptable elsewhere. If
something that is legally acceptable elsewhere is
not legally acceptable here, the public policy
conclusion is that it would not be applied here.
That conclusion is founded not just on personal or
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political opinion—it has to be founded on the legal
basis of what we find acceptable in this country.
Amendment 109 agreed to.
Amendment 110 moved—[Hugh Henry]—and
agreed to.

2408

Margaret Mitchell: I am satisfied with the
assurance that nothing too fundamental will be
done. If anything fundamental were required, the
affirmative procedure would be better, but I am
happy to accept the assurance that that is not
required.

Section 28, as amended, agreed to.

Hugh Henry: I give that assurance.

Sections 29 and 30 agreed to.

Amendment 111 agreed to.

After section 30
Amendment 22 moved—[Hugh Henry]—and
agreed to.
Sections 31 and 32 agreed to.
After section 32
The Convener: Amendment 111, in the name of
the minister, is grouped with amendment 122.
Hugh Henry: Section 34 details the short title
and the commencement provisions. The
Subordinate Legislation Committee noted that
section 34 allows the commencement order to be
combined with transitional and saving provisions.
While that approach is not unprecedented, the
Subordinate Legislation Committee considers it to
be bad practice, a view that the Justice 1
Committee supported in its stage 1 report.
Accordingly,
the
Executive
has
lodged
amendments to separate the power to commence
the act from the power to make transitional or
saving provisions. As is usual practice, the
commencement order will not be subject to
parliamentary procedure and the transitional and
saving provisions will be subject to the negative
resolution procedure.
I move amendment 111.
The Convener: I understand what a
commencement order is, but what is a transitional
and saving provision?
Hugh Henry: Anything that needs to be kept
alive until the act comes into effect would be
regarded as a transitional provision.
The Convener: Would anything else be
included? When I first read amendment 111, I
thought that the powers were wide, but that is not
what you suggest.
Hugh Henry: The amendments in the group
respond to the concerns of the Subordinate
Legislation Committee and the Justice 1
Committee.

Section 33 agreed to.
Schedule 2
MINOR AND CONSEQUENTIAL AMENDMENTS

Amendments 112, 23 to 25, 113, 125 and 114
moved—[Hugh Henry]—and agreed to.
Schedule 2, as amended, agreed to.
Schedule 3
REPEALS

Amendments 26, 27, 41, 115, 29, 116, 30, 31
and 117 to 121 moved—[Hugh Henry]—and
agreed to.
Schedule 3, as amended, agreed to.
Section 34—Short title and commencement
Amendment 122 moved—[Hugh Henry]—and
agreed to.
Section 34, as amended, agreed to.
Long title
Amendments 71 and
Henry]—and agreed to.

123

moved—[Hugh

Long title, as amended, agreed to.
The Convener: Members will be pleased to
note that that ends our stage 2 consideration of
the Family Law (Scotland) Bill, which did not take
too long. I thank the minister and his officials for
clarifying a substantial number of issues that the
committee had raised. We appreciate all the work
that went into doing that.
We still have some questions outstanding, so we
will meet the minister next Tuesday to run through
them.
Hugh Henry: I look forward to that.
The Convener: We know that you mean it.

Margaret Mitchell: To be clear, would any
transitional orders be made prior to the act coming
into effect and not subsequent to that?
Hugh Henry: That is my understanding.
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Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Family Law (Scotland) Bill
[AS AMENDED AT STAGE 2]

5

10

An Act of the Scottish Parliament to amend the law in relation to marriage, divorce and the
jurisdiction of the courts in certain consistorial actions; to amend the Matrimonial Homes (Family
Protection) (Scotland) Act 1981; to amend the law relating to the domicile of persons who are
under 16 years of age; to make further provision as respects responsibilities and rights in relation
to children; to make provision conferring rights in relation to property, succession and claims in
damages for persons living, or having lived, together as if husband and wife or civil partners; to
amend Part 3 of the Civil Partnership Act 2004; to make further provision in relation to persons
entitled to damages under the Damages (Scotland) Act 1976; to make provision in relation to
certain rules of private international law relating to family law; to make incompetent actions for
declarator of freedom and putting to silence; and for connected purposes.

Marriage
1

Marriage to parent of former spouse: removal of special requirements
In the Marriage (Scotland) Act 1977 (c.15)—
(a) in section 2 (marriage of related persons)—
(i)

15

in subsection (1), for “subsections (1A) and (1B)” there shall be substituted
“subsection (1A)”; and

(ii) subsection (1B) shall be repealed; and
(b) in Schedule 1 (relationships by affinity referred to in section 2(1B)), paragraph 2A
shall be repealed.
20

2

Void marriages
After section 20 of the Marriage (Scotland) Act 1977 (c.15) there shall be inserted—
“Void marriages
20A
(1)

Where subsection (2) or (3) applies in relation to a marriage solemnised in
Scotland, the marriage shall be void.

(2)

This subsection applies if at the time of the marriage ceremony a party to the
marriage who was capable of consenting to the marriage gave consent but did
so by reason only of duress or error.

25

SP Bill 36A

Grounds on which marriage void
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2
(3)

This subsection applies if at the time of the marriage ceremony a party to the
marriage was incapable of—
(a) understanding the nature of marriage; and
(b) consenting to the marriage.

5

(4)

If a party to a marriage gave consent to the marriage other than by reason only
of duress or error, the marriage shall not be void by reason only of that party’s
having tacitly withheld consent to the marriage at the time when it was
solemnised.

(5)

In this section “error” means—
(a) error as to the nature of the ceremony; or

10

(b) a mistaken belief held by a person (“A”) that the other party at the
ceremony with whom A purported to enter into a marriage was the
person whom A had agreed to marry.”.
2A
15

Abolition of marriage by cohabitation with habit and repute
(1)

The rule of law by which marriage may be constituted by cohabitation with habit and
repute shall cease to have effect.

(2)

Nothing in subsection (1) shall affect the application of the rule in relation to
cohabitation with habit and repute where the cohabitation with habit and repute—
(a) ended before the commencement of this section (“commencement”);
(b) began before, but ended after, commencement; or

20

(c) began before, and continues after, commencement.
3

Extension of jurisdiction of sheriff
In subsection (1) of section 5 of the Sheriff Courts (Scotland) Act 1907 (c.51) (extension
of jurisdiction), the words “(except declarators of marriage or nullity of marriage)” shall
be repealed.

25

Matrimonial homes
4

Occupancy rights: duration
In section 1 of the 1981 Act (right of spouse without title to occupy matrimonial home),
after subsection (6) there shall be added—

30

“(7)

Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled spouse and a nonentitled spouse during a continuous period of two years; and
(b) during that period the non-entitled spouse has not occupied the
matrimonial home,
the non-entitled spouse shall, on the expiry of that period, cease to have
occupancy rights in the matrimonial home.

35

(8)
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A non-entitled spouse who has ceased to have occupancy rights by virtue of
subsection (7) may not apply to the court for an order under section 3(1).”.
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3

Occupancy rights: dealings with third parties
(1)

Section 6 of the 1981 Act (continued exercise of occupancy rights after dealing) shall be
amended in accordance with subsections (2) and (3).

(2)

After subsection (1), there shall be inserted—
“(1A) The occupancy rights of a non-entitled spouse in relation to a matrimonial
home shall not be exercisable in relation to the home where, following a
dealing of the entitled spouse relating to the home—

5

(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled spouse; or

10

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”.
(3)

In subsection (3)—
(a) in paragraph (e)—
(i)

15

for “sale” there shall be substituted “transfer for value”; and

(ii) for the words from “seller”, where it first occurs, to the end of the
paragraph there shall be substituted “transferor—
(i)
20

a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a matrimonial home in relation to which
a spouse of the transferor has or had occupancy rights; or

(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
spouse or a person acting on behalf of the non-entitled spouse
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

25

(b) in paragraph (f), for “5” there shall be substituted “2”.
30

6

Occupancy rights: proposed dealings with third parties
In section 7 of the 1981 Act (court’s power to dispense with spouse’s consent to dealing
and proposed dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) to (1D) below,”;

35

(b) after that subsection there shall be inserted—
“(1A) Subsection (1B) applies if, in relation to a proposed sale—
(a) negotiations with a third party have not begun; or
(b) negotiations have begun but a price has not been agreed.
(1B) An order under subsection (1) dispensing with consent may be made only if—

40

(a) the price agreed for the sale is no less than such amount as the court
specifies in the order; and
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(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.
(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.
(1D) An order under subsection (1) dispensing with consent may be made only if—

5

(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order; and
(b) the security is executed before the expiry of such period as may be so
specified.”; and
(c) after subsection (3) there shall be inserted—

10

“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled spouse who is or becomes the occupier
of the matrimonial home—
(a) to make such payments to the owner of the home in respect of that
spouse’s occupation of it as may be specified in the order;

15

(b) to comply with such other conditions relating to that spouse’s occupation
of the matrimonial home as may be so specified.”.
6A
20

Occupancy rights: effect of court action
After section 9 of the 1981 Act (provisions where both spouses have title) there shall be
inserted—
“Reckoning of non-cohabitation periods in sections 1 and 6
9A

Effect of court action under section 3, 4 or 5 on reckoning of periods in
sections 1 and 6
(1)

Subsection (2) applies where an application is made under section 3(1), 4(1) or
5(1) of this Act.

(2)

In calculating the period of two years mentioned in section 1(7)(a) or 6(3)(f) of
this Act, no account shall be taken of the period mentioned in subsection (3)
below.

(3)

The period is the period beginning with the date on which the application is
made and—

25

30

(a) in the case of an application under section 3(1) or 4(1) of this Act,
ending on the date on which—
(i)
35

an order under section 3(3) or, as the case may be, 4(2) of this Act
is made; or

(ii) the application is otherwise finally determined or abandoned;
(b) in the case of an application under section 5(1) of this Act, ending on the
date on which—
(i)

40
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(ii) the application is otherwise finally determined or abandoned.”.
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5

Amendment of definition of “matrimonial home”
In section 22 of the 1981 Act (interpretation) (which shall become subsection (1) of that
section)—
(a) in the definition of “matrimonial home”—
(i)

5

after “means” there shall be inserted “subject to subsection (2),”; and

(ii) for the words “one spouse for that” there shall be substituted “a person for
one”; and
(b) at the end there shall be inserted—
“(2) If––
(a) the tenancy of a matrimonial home is transferred from one spouse to the
other by agreement or under any enactment; and

10

(b) following the transfer, the spouse to whom the tenancy was transferred
occupies the home but the other spouse does not,
the home shall, on such transfer, cease to be a matrimonial home.”.
Matrimonial interdicts

15

8

Matrimonial interdicts
(1)

Section 14 of the 1981 Act (matrimonial interdicts) shall be amended in accordance with
subsections (2) and (3).

(2)

For paragraph (b) of subsection (2) there shall be substituted—
“(b) subject to subsection (3), prohibits a spouse from entering or remaining
in—

20

(i)

a matrimonial home;

(ii) any other residence occupied by the applicant spouse;
(iii) any place of work of the applicant spouse;
(iv) any school attended by a child in the permanent or temporary care
of the applicant spouse.”.

25

(3)

After subsection (2) there shall be added—
“(3)

Subsection (4) applies if in relation to a matrimonial home the non-applicant
spouse—
(a) is an entitled spouse; or

30

(b) has occupancy rights.

35

(4)

Except where subsection (5) applies, the court may not grant a matrimonial
interdict prohibiting the non-applicant spouse from entering or remaining in the
matrimonial home.

(5)

This subsection applies if—
(a) the interdict is ancillary to an exclusion order; or
(b) by virtue of section 1(3), the court refuses leave to exercise occupancy
rights.
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6
(6)

In this section and in sections 15 to 17, “applicant spouse” means the spouse
who has applied for the interdict; and “non-applicant spouse” shall be
construed accordingly.”.
Divorce

5

10

Divorce: reduction in separation periods
In subsection (2) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce)—
(a) in paragraph (d), for “two years” there shall be substituted “18 months”; and
(b) in paragraph (e), for “five” there shall be substituted “three”.

10

11

Irretrievable breakdown of marriage: desertion no longer to be ground
Paragraph (c) of section 1(2) of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

12

Non-cohabitation without consent: removal of bar to divorce
Subsection (5) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

15

13

20

Collusion no longer to be bar to divorce
(1)

Any rule of law by which collusion between parties is a bar to their divorce shall cease
to have effect.

(2)

Section 9 of the 1976 Act (abolition of the oath of calumny) shall be repealed.

13A

Postponement of decree of divorce where religious impediment to remarry exists
After section 3 of the Divorce (Scotland) Act 1976 (c.39) (action for divorce following
on decree of separation) there shall be inserted—
“3A

25

(1)

Postponement of decree of divorce where religious impediment to remarry
exists
Notwithstanding that irretrievable breakdown of a marriage has been
established in an action for divorce, the court may—
(a) on the application of a party (“the applicant”); and
(b) if satisfied—
(i)

that subsection (2) applies; and

(ii) that it is just and reasonable to do so,

30

postpone the grant of decree in the action until it is satisfied that the other party
has complied with subsection (3).
(2)
35
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virtue of a requirement of the religion of that marriage; and
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(b) the other party can act so as to remove, or enable or contribute to the
removal of, the impediment which prevents that marriage.

5

(3)

A party complies with this subsection by acting in the way described in
subsection (2)(b).

(4)

The court may, whether or not on the application of a party and
notwithstanding that subsection (2) applies, recall a postponement under
subsection (1).

(5)

The court may, before recalling a postponement under subsection (1), order the
other party to produce a certificate from a relevant religious body confirming
that the other party has acted in the way described in subsection 2(b).

(6)

For the purposes of subsection (5), a religious body is “relevant” if the
applicant considers the body competent to provide the confirmation referred to
in that subsection.

(7)

In this section—

10

“religious marriage” means a marriage solemnised by a marriage
celebrant of a prescribed religious body, and “religion of that marriage”
shall be construed accordingly;

15

“prescribed” means prescribed by regulations made by the Scottish
Ministers.
(8)

20

Any reference in this section to a marriage celebrant of a prescribed religious
body is a reference to—
(a) a minister, clergyman, pastor or priest of such a body;
(b) a person who has, on the nomination of such a body, been registered
under section 9 of the Marriage (Scotland) Act 1977 (c.15) as
empowered to solemnise marriages; or

25

(c) any person who is recognised by such a body as entitled to solemnise
marriages on its behalf.
(9)
30

Regulations under subsection (7) shall be made by statutory instrument; and
any such instrument shall be subject to annulment in pursuance of a resolution
of the Scottish Parliament.”.
Financial provision

14

Financial provision: valuation of matrimonial property
In section 10 of the Family Law (Scotland) Act 1985 (c.37) (which provides for the
sharing of the value of matrimonial property and fixes the date of its valuation)––

35

(a) in subsection (2), at the beginning there shall be inserted “Subject to subsection
(3A) below,”; and
(b) after subsection (3), there shall be inserted—
“(3A) In its application to property transferred by virtue of an order under section
8(1)(aa) of this Act this section shall have effect as if—

40

(a) in subsection (2) above, for “relevant date” there were substituted
“appropriate valuation date”;
(b) after that subsection there were inserted—
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“(2A) Subject to subsection (2B), in this section the “appropriate valuation
date” means—
(a) where the parties to the marriage or, as the case may be, the
partners agree on a date, that date;
(b) where there is no such agreement, the date of the making of the
order under section 8(1)(aa).

5

(2B) If the court considers that, because of the exceptional circumstances
of the case, subsection (2A)(b) should not apply, the appropriate
valuation date shall be such other date (being a date as near as may be
to the date referred to in subsection (2A)(b)) as the court may
determine.”; and

10

(c) subsection (3) did not apply.”.
14A
15

Financial provision on divorce and dissolution of civil partnership: Pension
Protection Fund

(1)

The Family Law (Scotland) Act 1985 (c.37) shall be amended in accordance with
subsections (2) to (5).

(2)

In section 8 (orders for financial provision), after subsection (4) there shall be inserted—
“(4A) The court shall not make a pension sharing order, or an order under section
12A(2) or (3) of this Act, in relation to matrimonial property, or partnership
property, consisting of compensation such as is mentioned in section 10(5A).”.

20

(3)

In section 10 (sharing of value of property)—
(a) in each of subsections (4) and (4A), for “subsection (5)” there shall be substituted
“subsections (5) and (5A)”;
(b) in subsection (5), after “(4)(b)” there shall be inserted “or (4A)(b)”;
(c) after subsection (5) there shall be inserted—

25

“(5A) Where either person is entitled to compensation payable under Chapter 3 of
Part 2 of the Pensions Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter, the proportion of the compensation
which is referable to the period to which subsection (4)(b) or (4A)(b) above
refers shall be taken to form part of the matrimonial property or partnership
property.”;

30

(d) after subsection (8A) there shall be inserted—
“(8B) The Scottish Ministers may by regulations make provision for or in connection
with the verification, or apportionment, of compensation such as is mentioned
in subsection (5A).”; and

35

(e) in subsection (9), after “(8)” there shall be inserted “or (8B)”.
(4)

In section 12A (orders for payment of capital sum: pensions lump sum)—
(a) after subsection (7) there shall be inserted—
“(7A) Where—

40
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(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the Pensions Act 2004 (c.35)
(“the 2004 Act”), or the Northern Ireland provision, in relation to the
scheme,
the order shall, on the giving of such notice, be recalled.

5

(7B) Subsection (7C) applies where—
(a) the court makes an order under subsection (2) imposing requirements on
the trustees or managers of an occupational pension scheme; and
(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the 2004 Act, or the Northern
Ireland provision, in relation to the scheme.

10

(7C) The order shall have effect from the time when the notice is given—
(a) as if—
(i)
15

references to the trustees or managers of the scheme were
references to the Board; and

(ii) references to any lump sum to which the person with benefits
under a pension arrangement is or might become entitled under the
scheme were references to the amount of any compensation
payable under that Chapter of the 2004 Act, or the Northern
Ireland provision, to which that person is or might become entitled
in respect of the lump sum; and

20

(b) subject to such other modifications as may be prescribed by regulations
by the Scottish Ministers.”;
(b) in subsection (9), for “subsection” there shall be substituted “subsections (7C)(b)
and”; and

25

(c) after subsection (10) there shall be added—
“(11) In subsections (7A) to (7C) “the Northern Ireland provision”, in relation to a
provision of the 2004 Act, means any provision in force in Northern Ireland
corresponding to the provision of that Act.”.
30

(5)

In section 16 (agreements on financial provision), after subsection (2A) there shall be
inserted—
“(2B) Subsection (2C) applies where—

35

(a) the parties to a marriage or the partners in a civil partnership have
entered into an agreement as to financial provision to be made on divorce
or on dissolution of the civil partnership; and
(b) the agreement includes provision in respect of a person’s rights or
interests or benefits under an occupational pension scheme.

40

(2C) The Board of the Pension Protection Fund’s subsequently assuming
responsibility for the occupational pension scheme in accordance with Chapter
3 of Part 2 of the Pension Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter shall not affect—
(a) the power of the court under subsection (1)(b) to make an order setting
aside or varying the agreement or any term of it;
(b) on an appeal, the powers of the appeal court in relation to the order.”.
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15

Financial provision: incidental orders
In subsection (2) of section 14 of the Family Law (Scotland) Act 1985 (c.37) (incidental
orders), after paragraph (j) there shall be inserted—
“(ja) in relation to a deed relating to moveable property, an order dispensing
with the execution of the deed by the grantor and directing the sheriff
clerk to execute the deed;”.

5

Aliment
15A

Variations of agreements on aliment: powers of court

(1)

Section 7 of the Family Law (Scotland) Act 1985 (c.37) (agreements on aliment) shall
be amended as follows.

(2)

After subsection (2) there shall be inserted—

10

“(2ZA) On an application under subsection (2) above, the court may—
(a) pending determination of the application, make such interim order as it
thinks fit;
(b) make an order backdating a variation of the amount payable under the
agreement to—

15

(i)

the date of the application or such later date as the court thinks fit;
or

(ii) on special cause shown, a date prior to the date of the application.
(2ZB) Where the court makes an order under subsection (2ZA)(b) above, it may order
any sums paid under the agreement to be repaid on such terms (including terms
relating to repayment by instalments) as the court thinks fit.

20

(2ZC) Nothing in subsection (2ZA) shall empower the court to substitute a lump sum
for a periodical payment.”.
25

(3)

In subsection (4), for “subsection (2) above” there shall be substituted “this section”.
Abolition of status of illegitimacy

15B

30

Abolition of status of illegitimacy

(1)

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9) shall be amended in
accordance with subsections (2) to (4).

(2)

In section 1 (legal equality of children)—
(a) for subsection (1) there shall be substituted—
“(1)

35

No person whose status is governed by Scots law shall be illegitimate; and
accordingly the fact that a person’s parents are not or have not been married to
each other shall be left out of account in—
(a) determining the person’s legal status; or
(b) establishing the legal relationship between the person and any other
person.”;

(b) for subsection (4) there shall be substituted—


252

Family Law (Scotland) Bill
“(4)

11

Any reference (however expressed) in any enactment passed or made, or in any
deed executed, before the commencement of section 15B of the Family Law
(Scotland) Act 2005 (asp 00) to—
(a) a legitimate or lawful person shall be construed as a reference to a person
whose parents were married to each other at the time of that person’s
conception or subsequently;

5

(b) an illegitimate person shall be construed as a reference to a person whose
parents have not been married to each other at any time since that
person’s conception.”; and
(c) after that subsection there shall be added—

10

“(5)
(6)

15

In subsection (4), “enactment” includes an Act of the Scottish Parliament.
It shall no longer be competent to bring an action for declarator of legitimacy,
legitimation or illegitimacy.”.

(3)

The title of section 1 shall become “Abolition of status of illegitimacy”.

(4)

After paragraph (c) of subsection (1) of section 9 (savings and supplementary
provisions) there shall be inserted—
“(ca) affect the functions of the Lord Lyon King of Arms so far as relating to
the granting of arms;”.
Domicile of persons under 16

20

16

Domicile of persons under 16
(1)

Subsection (2) applies where—
(a) the parents of a child are domiciled in the same country as each other; and
(b) the child has a home with a parent or a home (or homes) with both of them.

25

(2)

The child shall be domiciled in the same country as the child’s parents.

(3)

Where subsection (2) does not apply, the child shall be domiciled in the country with
which the child has for the time being the closest connection.

(4)

In this section, “child” means a person under 16 years of age.
Unmarried fathers: rights in relation to children

17
30

35

Parental responsibilities and parental rights of unmarried fathers
(1)

Section 3 of the Children (Scotland) Act 1995 (c.36) (provisions relating both to
parental responsibilities and parental rights) shall be amended in accordance with
subsections (2) and (3).

(2)

In paragraph (b) of subsection (1) (cases in which parents have parental responsibilities
and parental rights)—
(a) the words from “married” to the end shall become sub-paragraph (i) of that
paragraph; and
(b) at the end there shall be added “or

40

(ii) where not married to the mother at that time or subsequently, the
father is registered as the child’s father under any of the
enactments mentioned in subsection (1A).”.
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(3)

After subsection (1) there shall be inserted—
“(1A) Those enactments are—
(a) section 18(1)(a), (b)(i) and (c) and (2)(b) of the Registration of Births,
Deaths and Marriages (Scotland) Act 1965 (c.49);
(b) sections 10(1)(a) to (e) and 10A(1)(a) to (e) of the Births and Deaths
Registration Act 1953 (c.20); and

5

(c) article 14(3)(a) to (e) of the Births and Deaths Registration (Northern
Ireland) Order 1976 (S.I. 1976/1041).”.
(4)
10

Paragraph (b)(ii) of subsection (1) of section 3 of the Children (Scotland) Act 1995
(c.36) (which is inserted by subsection (2)(b)) shall not confer parental responsibilities
or parental rights on a man who, before the coming into force of subsections (2) and (3),
was registered under any of the enactments mentioned in subsection (1A) of that section
(which is inserted by subsection (3)).
Protection of children from abuse

15

17A

Orders under section 11 of the Children (Scotland) Act 1995: protection from
abuse
After subsection (7) of section 11 of the Children (Scotland) Act 1995 (c.36) (court
orders relating to parental responsibilities etc.) there shall be inserted—

20

“(7A) In carrying out the duties imposed by subsection (7)(a) above, the court shall
have regard in particular to the matters mentioned in subsection (7B) below.
(7B) Those matters are—
(a) the need to protect the child from—
(i)

any abuse; or

(ii) the risk of any abuse,
25

which affects, or might affect, the child;
(b) the effect such abuse, or the risk of such abuse, might have on the child;
(c) the ability of a person—
(i)

30

who has carried out abuse which affects or might affect the child;
or

(ii) who might carry out such abuse,
to care for, or otherwise meet the needs of, the child; and

35

(d) the effect any abuse, or the risk of any abuse, might have on the carrying
out of responsibilities in connection with the welfare of the child by a
person who has (or, by virtue of an order under subsection (1), would
have) those responsibilities.
(7C) In subsection (7B) above—
“abuse” includes —
(a)

40
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(b) abuse of a person other than the child; and
(c)

domestic abuse;

“conduct” includes—
(a)

speech; and

(b) presence in a specified place or area.

5

(7D) Where—
(a) the court is considering making an order under subsection (1) above; and
(b) in pursuance of the order two or more relevant persons would have to cooperate with one another as respects matters affecting the child,
the court shall consider whether it would be appropriate to make the order.

10

(7E) In subsection (7D) above, “relevant person”, in relation to a child, means—
(a) a person having parental responsibilities or parental rights in respect of
the child; or
(b) where a parent of the child does not have parental responsibilities or
parental rights in respect of the child, a parent of the child.”

15

Contact orders
17B

Contact orders: warning notices
After section 11 of the Children (Scotland) Act 1995 (c.36) (court orders relating to
parental responsibilities etc.) there shall be inserted—
“11A

20

Contact orders: warning notices
Where the court makes (or varies) a contact order, it shall attach to the contact
order (or the order varying the contact order) a notice warning of the
consequences of failing to comply with the contact order.”.
Cohabitation

25

18

Meaning of “cohabitant” in sections 19 to 22
(1)

In sections 19 to 22, “cohabitant” means either member of a couple consisting of—
(a) a man and a woman who are (or were) living together as if they were husband and
wife; or
(b) two persons of the same sex who are (or were) living together as if they were civil
partners.

30

(4)

In determining for the purposes of any of sections 19 to 22 whether a person is a
cohabitant, the court shall have regard to—
(a) the length and nature of the relationship; and;
(b) the nature and extent of any financial arrangements subsisting, or which subsisted,
during the relationship.

35

(5)

In subsection (4) and section 21, “court” means Court of Session or sheriff.
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19

5

Rights in certain household goods
(1)

Subsection (2) applies where any question arises (whether during or after the
cohabitation) as to the respective rights of ownership of cohabitants in any household
goods.

(2)

It shall be presumed that each cohabitant has a right to an equal share in household
goods acquired (other than by gift or succession from a third party) during the period of
cohabitation.

(3)

The presumption in subsection (2) shall be rebuttable.

(4)

In this section, “household goods” means any goods (including decorative or ornamental
goods) kept or used at any time during the cohabitation in any residence in which the
cohabitants are (or were) cohabiting for their joint domestic purposes; but does not
include—

10

(a) money;
(b) securities;
(c) any motor car, caravan or other road vehicle; or

15

(d) any domestic animal.
20

Rights in certain money and property
(1)

Subsection (2) applies where, in relation to cohabitants, any question arises (whether
during or after the cohabitation) as to the right of a cohabitant to—
(a) money derived from any allowance made by either cohabitant for their joint
household expenses or for similar purposes; or

20

(b) any property acquired out of such money.

25

(2)

Subject to any agreement between the cohabitants to the contrary, the money or property
shall be treated as belonging to each cohabitant in equal shares.

(3)

In this section “property” does not include a residence used by the cohabitants as the
sole or main residence in which they live (or lived) together.

21

30

Financial provision where cohabitation ends otherwise than by death
(1)

Subsection (2) applies where cohabitants cease to cohabit otherwise than by reason of
the death of one (or both) of them.

(2)

On the application of a cohabitant (the “applicant”), the appropriate court may, after
having regard to the matters mentioned in subsection (3)—
(a) make an order requiring the other cohabitant (the “defender”) to pay a capital sum
of an amount specified in the order to the applicant;
(b) make an order requiring the defender to pay such amount as may be specified in
the order in respect of any economic burden of caring, after the end of the
cohabitation, for a child of whom the cohabitants are the parents;

35

(c) make such interim order as it thinks fit.
(3)
40
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(b) whether (and, if so, to what extent) the applicant has suffered economic
disadvantage in the interests of—
(i)

the defender; or

(ii) any relevant child.
5

(3A) In considering whether to make an order under subsection (2)(a), the appropriate court
shall have regard to the matters mentioned in subsections (3B) and (3C).
(3B) The first matter is the extent to which any economic advantage derived by the defender
from contributions made by the applicant is offset by any economic disadvantage
suffered by the defender in the interests of—
(a) the applicant; or

10

(b) any relevant child.
(3C) The second matter is the extent to which any economic disadvantage suffered by the
applicant in the interests of—
(a) the defender; or
(b) any relevant child,

15

is offset by any economic advantage the applicant has derived from contributions made
by the defender.
(4)

In making an order under paragraph (a) or (b) of subsection (2), the appropriate court
may specify that the amount shall be payable—
(a) on such date as may be specified;

20

(b) in instalments.

25

(5)

Any application under this section shall be made not later than one year after the day on
which the cohabitants cease to cohabit.

(6)

In this section—
“appropriate court” means—
(a)

30

where the cohabitants are a man and a woman, the court which would have
jurisdiction to hear an action of divorce in relation to them if they were
married to each other;

(b) where the cohabitants are of the same sex, the court which would have
jurisdiction to hear an action for the dissolution of the civil partnership if
they were civil partners of each other;
“child” means a person under 16 years of age;

35

“contributions” includes indirect and non-financial contributions (and, in
particular, any such contribution made by looking after any relevant child or any
house in which they cohabited); and
“economic advantage” includes gains in—
(a)

capital;

(b) income; and
(c)
40

earning capacity;

and “economic disadvantage” shall be construed accordingly.
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(7)

For the purposes of this section, a child is “relevant” if the child is—
(a) a child of whom the cohabitants are the parents;
(b) a child who is or was accepted by the cohabitants as a child of the family.

22
5

Application to court by survivor for provision on intestacy
(1)

This section applies where—
(a) a cohabitant (the “deceased”) dies intestate; and
(b) immediately before the death the deceased was—
(i)

domiciled in Scotland; and

(ii) cohabiting with another cohabitant (the “survivor”).
10

(2)

Subject to subsection (4), on the application of the survivor, the court may—
(a) after having regard to the matters mentioned in subsection (3), make an order—
(i)

for payment to the survivor out of the deceased’s net intestate estate of a
capital sum of such amount as may be specified in the order;

(ii) for transfer to the survivor of such property (whether heritable or
moveable) from that estate as may be so specified;

15

(b) make such interim order as it thinks fit.
(3)

Those matters are—
(a) the size and nature of the deceased’s net intestate estate;
(b) any benefit received, or to be received, by the survivor—
(i)

20

on, or in consequence of, the deceased’s death; and

(ii) from somewhere other than the deceased’s net intestate estate;
(c) the nature and extent of any other rights against, or claims on, the deceased’s net
intestate estate; and
(d) any other matter the court considers appropriate.
25

(4)

An order or interim order under subsection (2) shall not have the effect of awarding to
the survivor an amount which would exceed the amount to which the survivor would
have been entitled had the survivor been the spouse or civil partner of the deceased.

(5)

An application under this section may be made to—
(a) the Court of Session;
(b) a sheriff in the sheriffdom in which the deceased was habitually resident at the
date of death;

30

(c) if at the date of death it is uncertain in which sheriffdom the deceased was
habitually resident, the sheriff at Edinburgh.
(6)

Any application under this section shall be made before the expiry of the period of 6
months beginning with the day on which the deceased died.

(8)

In making an order under paragraph (a)(i) of subsection (2), the court may specify that
the capital sum shall be payable—

35

(a) on such date as may be specified;
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(b) in instalments.
(9)

In making an order under paragraph (a)(ii) of subsection (2), the court may specify that
the transfer shall be effective on such date as may be specified.

(10) If the court makes an order in accordance with subsection (8), it may, on an application
by any party having an interest, vary the date or method of payment of the capital sum.

5

(11) In this section—
“intestate” shall be construed in accordance with section 36(1) of the Succession
(Scotland) Act 1964 (c.41);
“legal rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41);

10

“net intestate estate” means so much of the intestate estate as remains after
provision for the satisfaction of—
(a)

inheritance tax;

(b) other liabilities of the estate having priority over legal rights and the prior
rights of a surviving spouse or surviving civil partner; and

15

(c)

the legal rights, and the prior rights, of any surviving spouse or surviving
civil partner; and

“prior rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41).
20

23

Administration of Justice Act 1982: extension of definition of “relative”
In section 13 of the Administration of Justice Act 1982 (c.53) (supplementary provisions
and definitions in relation to Part 2), in the definition of relative, after paragraph (b)
insert—
“(ba) any person, not being the civil partner of the injured person, who was, at
the time of the act or omission giving rise to liability in the responsible
person, living with the injured person as the civil partner of the injured
person;”.

25

Cohabitation: domestic interdicts
24
30

Domestic interdicts
(1)

The 1981 Act shall be amended in accordance with subsections (2) and (3).

(2)

In subsection (3) of section 18 (cohabiting couples: occupancy rights and application of
certain provisions of Act), for the words from “sections”, where it first occurs, to “17”
there shall be substituted “section 13”.

(3)

After section 18 there shall be inserted—
“Domestic interdicts

35

18A
(1)

40

Meaning of “domestic interdict”
In section 18B, “domestic interdict” means—
(a) an interdict granted on the application of a person (“A”) who is (or was)
living with another person (“B”) as if they were husband and wife
against B for any of the purposes mentioned in subsection (2); or
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(b) an interdict granted on the application of a person (“C”) who is (or was)
living with another person (“D”) as if they were civil partners against D
for any of the purposes mentioned in subsection (2).
(2)

Those purposes are—
(a) restraining or prohibiting such conduct of the defender towards—

5

(i)

the pursuer; or

(ii) any child in the permanent or temporary care of the pursuer,
as the court may specify;
(b) prohibiting the defender from entering or remaining in—
(i)

10

a family home occupied by the pursuer and the defender;

(ii) any other residence occupied by the pursuer;
(iii) any place of work of the pursuer;
(iv) any school attended by a child in the permanent or temporary care
of the pursuer.
15

(3)

In this section and in section 18B—
“family home” means, subject to subsection (4), any house, caravan,
houseboat or other structure which has been provided or has been made
available by the pursuer or the defender (or both of them) as (or has
become) a family residence for them and includes any garden or other
ground or building usually occupied with, or otherwise required for the
amenity or convenience of, the house, caravan, houseboat or other
structure; but does not include a residence provided or made available by
any person for the pursuer or, as the case may be, the defender to reside
in (whether or not with any child who is treated as a child of the family
by the pursuer and the defender) separately from the defender or, as the
case may be, the pursuer; and

20

25

“interdict” includes interim interdict.
(4)
30

18B
(1)

If the tenancy of a family home is transferred from a pursuer to a defender (or,
as the case may be, from a defender to a pursuer) by agreement or under any
enactment, the home shall, on such transfer, cease to be a family home.
Domestic interdicts: further provision
Subsection (2) applies if the defender—
(a) is entitled to occupy a family home;
(b) is permitted by a third party to occupy it; or
(c) has, by virtue of section 18(1), occupancy rights in it.

35

40

(2)

Except where subsection (3) applies, the court may not grant a domestic
interdict prohibiting the defender from entering or remaining in the family
home.

(3)

This subsection applies if—
(a) the interdict is ancillary to an exclusion order; or
(b) an order under section 18(1) granting or extending occupancy rights is
recalled.
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Attachment of powers of arrest to interdicts ancillary to exclusion orders
24A

5

Amendment of Protection from Abuse (Scotland) Act 2001: powers of arrest

(1)

Section 1 of the Protection from Abuse (Scotland) Act 2001 (asp 14) (attachment of
power of arrest to interdict) shall be amended as follows.

(2)

After subsection (1) there shall be inserted—
“(1A) In the case of an interdict which is—
(a) a matrimonial interdict (as defined by section 14(2) of the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 (c.59)) which is
ancillary to—
(i)

10

an exclusion order within the meaning of section 4(1) of that Act;
or

(ii) an interim order under section 4(6) of that Act; or
(b) a relevant interdict (as defined by section 113(2) of the Civil Partnership
Act 2004 (c.33)) which is ancillary to—
(i)

15

an exclusion order within the meaning of section 104(1) of that
Act; or

(ii) an interim order under section 104(6) of that Act,
the court must, on an application under subsection (1), attach a power of arrest
to the interdict.”.
(3)

20

In subsection (2), at the beginning there shall be inserted “In the case of any other
interdict,”.
Amendments of Civil Partnership Act 2004

25

Amendments of Civil Partnership Act 2004
Schedule 1, which contains amendments of the Civil Partnership Act 2004 (c.33), shall
have effect.

25

Application of 1981 Act to cohabiting couples of same sex
26

30

Application of 1981 Act to cohabiting couples of same sex
(1)

Section 18 of the 1981 Act (occupancy rights of cohabiting couples) shall be amended in
accordance with subsections (2) and (3).

(2)

In subsection (1)—
(a) after “wife” there shall be inserted “or two persons of the same sex are living
together as if they were civil partners”;
(b) after “wife (”, there shall be inserted “in either case”; and
(c) for “man and the woman” there shall be substituted “entitled partner and the nonentitled partner”.

35

(3)

In subsection (2)—
(a) for “a man and a woman” there shall be substituted “two persons”; and
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20

(b) in paragraph (b), for the words from “are” to the end of that paragraph there shall
be substituted “is any child—
(i)

of whom they are the parents; or

(ii) who they have treated as a child of theirs.”.
Amendments of Damages (Scotland) Act 1976

5

26A

Amendments of Damages (Scotland) Act 1976

(1)

The Damages (Scotland) Act 1976 (c.13) shall be amended in accordance with
subsections (2) to (5).

(2)

In subsection (4) of section 1 (rights of relatives of deceased person), at the beginning
there shall be inserted “Subject to subsection (4A),”.

(3)

After that subsection, there shall be inserted—

10

“(4A) Notwithstanding section 10(2) of, and Schedule 1 to, this Act, no award of
damages under subsection (4) above shall be made to a person related by
affinity to the deceased.
(4B) In subsection (4A), a “person related by affinity to the deceased” includes—

15

(a) a stepchild, step-parent, stepbrother or stepsister of the deceased; and
(b) any person who was an ascendant or descendant of any of the steprelatives mentioned in paragraph (a).”.
(4)

In subsection (2) of section 10 (interpretation), for the words from “sub-paragraph” to
“or (c)”, there shall be substituted “any of sub-paragraphs (a) to (cc)”.

(5)

In paragraph 1 of Schedule 1 (definition of relative)—

20

(a) in sub-paragraph (c), for “paragraph” there shall be substituted “sub-paragraph”;
(b) after that sub-paragraph, there shall be inserted—
“(ca) any person not falling within sub-paragraph (b) above who accepted the
deceased as a child of the person’s family;

25

(cb) any person who—
(i)

was the brother or sister of the deceased; or

(ii) was brought up in the same household as the deceased and who
was accepted as a child of the family in which the deceased was a
child;

30

(cc) any person who was a grandparent or grandchild of the deceased;”;
(c) in sub-paragraph (d), after “person” there shall be inserted “not falling within subparagraph (b) or (cc) above”; and
(d) in sub-paragraph (e), after “person” there shall be inserted “not falling within subparagraph (cb)(i) above”.

35

Jurisdiction
27

Jurisdiction: actions for declarator of recognition of certain foreign decrees
(1)
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The Domicile and Matrimonial Proceedings Act 1973 (c.45) shall be amended in
accordance with subsections (2) and (3).
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21

In section 7 (jurisdiction of Court of Session in certain consistorial causes)—
(a) in subsection (1)—
(i)

for “(2) to (8)” there shall be substituted “(2A) to (10)”; and

(ii) at the end there shall be inserted—
“(aa) an action for declarator of recognition, or non-recognition, of a relevant
foreign decree.”;

5

(b) in subsection (3A), after “marriage”, where it first occurs, there shall be inserted
“or for declarator of recognition, or non-recognition, of a relevant foreign decree”;
and
(c) after subsection (8) there shall be added—

10

“(9)

In this section, “relevant foreign decree” means a decree of divorce, nullity or
separation granted outwith a member state of the European Union.

(10) References in subsection (3A) to a marriage shall, in the case of an action for
declarator of recognition, or non-recognition, of a relevant foreign decree, be
construed as references to the marriage to which the relevant foreign decree
relates.”.

15

(3)

In section 8 (jurisdiction of sheriff court in certain consistorial causes)—
(a) in subsection (1)—
(i)

for “(4)” there shall be substituted “(6)”;

(ii) the words from “an” to the end shall become paragraph (a) of that
subsection; and

20

(iii) at the end there shall be added “and
(b)

an action for declarator of recognition, or non-recognition, of a relevant
foreign decree.”;

(b) in subsection (2), after “divorce” there shall be inserted “or for declarator of
recognition, or non-recognition, of a relevant foreign decree”; and

25

(c) after subsection (4) there shall be added—

30

“(5)

In this section, “relevant foreign decree” has the meaning given by section
7(9).

(6)

References in subsection (2) to a marriage shall, in the case of an action for
declarator of recognition, or non-recognition, of a relevant foreign decree, be
construed as references to the marriage to which the relevant foreign decree
relates.”.
Private international law

35

40

28

Validity of marriages
(1)

Subject to the Foreign Marriage Act 1892 (c.23), the question whether a marriage is
formally valid shall be determined by the law of the place where the marriage was
celebrated.

(2)

The question whether a person who enters into a marriage—
(a) had capacity; or
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22
(b) consented,

to enter into it shall, subject to subsections (3) and (3A) and to section 50 of the Family
Law Act 1986 (c.55) (non-recognition of divorce or annulment in another jurisdiction no
bar to remarriage), be determined by the law of the place where, immediately before the
marriage, that person was domiciled.

5

(3)

(3A) The capacity of the person to enter into the marriage shall not be determined under the
law of the place where, immediately before the marriage, the person was domiciled in so
far as it would be contrary to public policy in Scotland for such capacity to be so
determined.

10

(4)
15

29

If the law of the place in which a person is domiciled requires a person under a certain
age to obtain parental consent before entering into a marriage, that requirement shall not
be taken to affect the capacity of a person to enter into a marriage in Scotland unless
failure to obtain such consent would render invalid any marriage that the person
purported to enter into in any form anywhere in the world.
Matrimonial property

(1)

Any question in relation to the rights of spouses to each other’s immoveable property
arising by virtue of the marriage shall be determined by the law of the place in which the
property is situated.

(2)

Subject to subsections (4) and (5), if spouses are domiciled in the same country, any
question in relation to the rights of the spouses to each other’s moveable property arising
by virtue of the marriage shall be determined by the law of that country.

(3)

Subject to subsections (4) and (5), if spouses are domiciled in different countries then,
for the purposes of any question in relation to the rights of the spouses to each other’s
moveable property arising by virtue of the marriage, the spouses shall be taken to have
the same rights to such property as they had immediately before the marriage.

(4)

Any question in relation to—

20

25

If a marriage entered into in Scotland is void under a rule of Scots internal law, then,
notwithstanding subsection (2), that rule shall prevail over any law under which the
marriage would be valid.

(a) the use or occupation of a matrimonial home which is moveable; or

30

(b) the use of the contents of a matrimonial home (whether the home is moveable or
immoveable),
shall be determined by the law of the country in which the home is situated.
(5)

A change of domicile by a spouse (or both spouses) shall not affect a right in moveable
property which, immediately before the change, has vested in either spouse.

(6)

This section shall not apply—

35

(a) in relation to the law on aliment, financial provision on divorce, transfer of
property on divorce or succession;
(b) to the extent that spouses agree otherwise.
40
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(7)

In this section, “matrimonial home” has the same meaning as in section 22 of the 1981
Act.
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23

Aliment
Subject to the Maintenance Orders (Reciprocal Enforcement) Act 1972 (c.18), a court in
Scotland shall apply Scots internal law in any action for aliment which comes before it.

30A

Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—

5

(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.
Declarator of freedom and putting to silence: action no longer competent

10

31

Action for declarator of freedom and putting to silence to cease to be competent
It shall not be competent to raise an action for declarator of freedom and putting to
silence.
General

15

32

Interpretation
In this Act—
“the 1976 Act” means the Divorce (Scotland) Act 1976 (c.39); and
“the 1981 Act” means the Matrimonial Homes (Family Protection) (Scotland) Act
1981 (c.59).

20

32A

25

30

(1)

The Scottish Ministers may by order made by statutory instrument make such
consequential, transitional or saving provision as they consider appropriate for the
purposes of, in consequence of or for giving full effect to this Act or any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

(3)

The power conferred by subsection (1) on the Scottish Ministers to make orders may be
exercised so as to make different provision for different purposes.

(4)

A statutory instrument containing an order under subsection (1) shall, subject to
subsection (5), be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

(5)

A statutory instrument containing an order under subsection (1) which includes
provision modifying an Act or an Act of the Scottish Parliament shall not be made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Scottish Parliament.

33
35

Ancillary provision

Minor and consequential amendments and repeals
(1)

Schedule 2 (which contains minor amendments and amendments consequential on the
provisions of this Act) shall have effect.
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(2)

34

5

The enactments mentioned in the first column in schedule 3 (which include enactments
that are spent) are repealed to the extent set out in the second column.
Short title and commencement

(1)

This Act may be cited as the Family Law (Scotland) Act 2005.

(2)

The provisions of this Act (except this section) shall come into force on such day as the
Scottish Ministers may by order made by statutory instrument appoint.

(3)

An order under subsection (2) may—
(a) appoint different days for different purposes; and

10
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(b) include such transitional or saving provision as the Scottish Ministers consider
necessary or expedient in connection with the coming into force of the provisions
brought into force.
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25

SCHEDULE 1
(introduced by section 25)
AMENDMENTS OF THE CIVIL PARTNERSHIP ACT 2004
1

The Civil Partnership Act 2004 (c.33) shall be amended in accordance with this
schedule.

1A

In section 86 (eligibility to register in Scotland as civil partners)—

5

(a) in subsection (2), for “subsections (3) and (4)” there shall be substituted
“subsection (3)”; and
(b) for subsections (4) and (5) there shall be substituted—
“(4)

10

(5)

Paragraph 2 of Schedule 10 has effect subject to the modifications specified in
subsection (5) in the case of a person (here the “relevant person”) whose
gender has become the acquired gender under the Gender Recognition Act
2004 (c. 7).
The reference in that paragraph to—
(a) a former wife of the relevant person includes any former husband of the
relevant person, and

15

(b) a former husband of the relevant person includes any former wife of the
relevant person.”.
2

In section 101 (right of civil partner without title to occupy family home)––
(a) after subsection (6) there shall be inserted—

20

“(6A) Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled partner and a nonentitled partner during a continuous period of two years, and
(b) during that period the non-entitled partner has not occupied the family
home,

25

the non-entitled partner shall, on the expiry of that period, cease to have
occupancy rights in the family home.
(6B) A non-entitled partner who has ceased to have occupancy rights by virtue of
subsection (6A) may not apply to the court for an order under section 103(1).”;
and

30

(b) in subsection (7)—
(i)

35

in the definition of “child of the family”, for the words from “a”, where it
first occurs, to “family”, there shall be substituted “any child or grandchild
of either civil partner, and any person who has been brought up or treated
by either civil partner as if the person were a child of that partner, whatever
the age of such a child, grandchild or person”; and

(ii) in the definition of “family”, for “so accepted” there shall be substituted “,
grandchild or person so treated”.
3

In subsection (1) of section 103 (regulation by court of rights of occupancy of family
home), at the beginning there shall be inserted “Subject to section 101(6A),”.

4

In section 106 (continued exercise of occupancy rights after dealing)—

40
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(a) after subsection (1), there shall be inserted—
“(1A) The occupancy rights of a non-entitled partner in relation to a family home
shall not be exercisable in relation to the home where, following a dealing of
the entitled partner relating to the home—
(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled partner, or

5

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”; and
(b) in subsection (3)—

10

(i)

in paragraph (e), for “sale” there shall be substituted “transfer for value”;

(ii) in paragraph (e), for the words from “seller”, where it first occurs, to the
end of the paragraph there shall be substituted “transferor—
(i)
15

a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a family home in relation to which a
civil partner of the transferor has or had occupancy rights, or

(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
partner or a person acting on behalf of the non-entitled partner
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

20

(iii) in paragraph (f), for “5” there shall be substituted “2”.

25

5

In section 107 (dispensation with civil partner’s consent to dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) and (1C),”;
(b) after that subsection there shall be inserted—

30

“(1A) Subsection (1B) applies if, in relation to a proposed sale—
(a) negotiations with a third party have not begun, or
(b) negotiations have begun but a price has not been agreed.
(1B) An order under subsection (1) dispensing with consent may be made only if—

35

(a) the price agreed for the sale is no less than such amount as the court
specifies in the order, and
(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.
(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.

40

(1D) An order under subsection (1) dispensing with consent may be made only if—
(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order, and
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(b) the security is executed before the expiry of such period as may be so
specified.”; and
(c) after subsection (3) there shall be inserted—
“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled partner who is or becomes the occupier
of the family home—

5

(a) to make such payments to the owner of the home in respect of that
partner’s occupation of it as may be specified in the order,
(b) to comply with such other conditions relating to that partner’s occupation
of the family home as may be so specified.”.

10

5A

After section 111 (adjudication) there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—

15

(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—

20

(i)

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—

25

(i)

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.
30

6

In section 113 (civil partnerships: competency of interdict)—
(a) in subsection (2), for paragraph (b) there shall be substituted—
“(b) subject to subsection (3), prohibits a civil partner from entering or
remaining in—
(i)

a family home,

(ii) any other residence occupied by the applicant civil partner,

35

(iii) any place of work of the applicant civil partner,
(iv) any school attended by a child of the family or a child in the care
of the applicant civil partner”; and
(b) after that subsection, there shall be added—
40

“(3)

Subsection (4) applies if in relation to a family home the non-applicant civil
partner—
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(a) is an entitled partner; or
(b) has occupancy rights.
(4)

Except where subsection (5) applies, the court may not grant a relevant
interdict prohibiting the non-applicant civil partner from entering or remaining
in the family home.

(5)

This subsection applies if—

5

(a) the interdict is ancillary to an exclusion order, or
(b) by virtue of section 101(4), the court refuses leave to exercise occupancy
rights.
(6)

10

8

In this section and in sections 114 to 116, “applicant civil partner” means the
civil partner who has applied for the interdict; and “non-applicant civil partner”
is to be construed accordingly.”.

In subsection (3) of section 117 (dissolution of civil partnerships)—
(a) in paragraph (c), for “two years” there shall be substituted “one year”; and
(b) in paragraph (d), for “5” there shall be substituted “two”.

15

8A

In section 123 (nullity) (which shall become subsection (1) of that section)—
(a) the word “or”, which occurs immediately after paragraph (a), shall be repealed;
(b) the word “validly” in paragraph (b) shall be repealed;
(c) at the end of paragraph (b) there shall be inserted “, or
(c) at the time of registration one of them who was capable of consenting to
the formation of the civil partnership gave consent but did so by reason
only of duress or error.”; and

20

(d) at the end, there shall be added—
“(2)

In this section “error” means—
(a) error as to the nature of civil partnership, or

25

(b) a mistaken belief held by a person (“A”) that the other person with
whom A purported to register a civil partnership was the person with
whom A had agreed to register a civil partnership.”.
9
30

Section 135 (interpretation of Part 3) shall become subsection (1) of that section and—
(a) in the definition of “family home”—
(i)

after “means” there shall be inserted “subject to subsection (2)”; and

(ii) for the words “one civil partner for that” there shall be substituted “a
person for one”; and
(b) at the end there shall be inserted—
35

“(2)

If––
(a) the tenancy of a family home is transferred from one civil partner to the
other by agreement or under any enactment; and
(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,

40
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the home shall, on such transfer, cease to be a family home.”.
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SCHEDULE 2
(introduced by section 33(1))
MINOR AND CONSEQUENTIAL AMENDMENTS
The Domicile and Matrimonial Proceedings Act 1973 (c.45)
5

1

In section 7 of the Domicile and Matrimonial Proceedings Act 1973 (jurisdiction of
Court of Session)—
(a) in paragraph (a) of subsection (1)—
(i)

after “marriage”, where it first occurs, there shall be inserted “or”; and

(ii) the words “declarator of freedom and putting to silence” shall be repealed;
(b) subsection (2) shall be repealed; and

10

(c) in subsection (5)—
(i)

after “marriage”, where it secondly occurs, there shall be inserted “or”; and

(ii) “or declarator of freedom and putting to silence” shall be repealed.
The Damages (Scotland) Act 1976 (c.13)
15

1A

In paragraph 1 of Schedule 1 to the Damages (Scotland) Act 1976 (definition of
“relative”)—
(a) in sub-paragraph (a), after “spouse” there shall be inserted “or civil partner”;
(b) in sub-paragraph (aa)—
(i)

after “spouse” there shall be inserted “or civil partner”; and

(ii) at the end there shall be added “or in a relationship which had the
characteristics of the relationship between civil partners”;

20

(c) after sub-paragraph (e), the word “and” shall be repealed; and
(d) after sub-paragraph (f), there shall be added “and
(g) any person who, having been a civil partner of the deceased, had ceased
to be so by virtue of the dissolution of the civil partnership.”.

25

The Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59)
2 (1)

The Matrimonial Homes (Family Protection) (Scotland) Act 1981 shall be amended as
follows.

(2)

In subsection (1) of section 3 (regulation by court of rights of occupancy of matrimonial
home), at the beginning there shall be inserted “Subject to section 1(7) of this Act,”.

(3)

In the proviso to section 17(2), for “10” there shall be substituted “8”

30

The Family Law (Scotland) Act 1985 (c.37)
2A (1)
(2)
35

The Family Law (Scotland) Act 1985 shall be amended as follows.
In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.
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5

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9)
3 (1)

10

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows

(2)

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

(3)

In section 9 (savings and supplementary provisions)—
(a) in paragraph (b) of subsection (1), at the beginning there shall be inserted “subject
to subsection (1A) below,”; and
(b) after that subsection, there shall be inserted—
“(1A) Subsections (1) and (2) of section 1 of this Act shall apply in relation to
adopted children.”.

15

The Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)
3A

In subsection (7) of section 1 of the Civil Evidence (Family Mediation) (Scotland) Act
1995 (inadmissibility in civil proceedings of information as to what occurred during
family mediation)—
(a) the words from “a” to “wife” shall form paragraph (a) of that subsection; and

20

(b) after “wife” there shall be added “; or
(b) two persons who are not civil partners of each other but are living
together as if they were civil partners.”.
The Children (Scotland) Act 1995 (c.36)
25

3B

In subsection (4) of section 12 of the Children (Scotland) Act 1995 (restrictions on
decrees for divorce, separation or annulment affecting children)—
(a) the existing words from “the parties” to the end shall become paragraph (a) (with
the existing paragraphs (a) and (b) becoming sub-paragraphs (i) and (ii)); and
(b) after the new paragraph (a), there shall be added “; or

30
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“(b) the partners in a civil partnership, means a child who has been treated by
both partners as a child of the family which their partnership
constitutes.”.
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SCHEDULE 3
(introduced by section 33(2))
REPEALS
5

Enactment
Extent of repeal
The Conjugal Rights (Scotland) The whole Act.
Amendment Act 1861 (c.86)
The Married Women’s Policies of In section 2, in the definition of “children”, the
Assurance (Scotland) Act 1880 words “illegitimate or”.
(c.26)

10

The Law Reform (Husband and The whole Act.
Wife) Act 1962 (c.48)
The Industrial and Provident In section 25, in subsection (1), the words “subject
Societies Act 1965 (c.12)
to subsection (2) of this section,” and subsection
(2).

15

The Legitimation (Scotland) Act The whole Act.
1968 (c.22)
The Domicile and Matrimonial Section 4.
Proceedings Act 1973 (c.45)

20

The Friendly Societies Act 1974 In section 68, subsection (2) and, in subsection
(c.46)
(3), the words from “and” to the end.
The Damages (Scotland) Act 1976 In Schedule 1, in paragraph 1(d), the words
(c.13)
“(other than a parent or child)”.
The Divorce (Scotland) Act 1976 In section 2, subsection (3) and, in subsection (4),
(c.39)
the word “(c)”.

25

30

35

The Adoption (Scotland) Act 1978 In section 39, in subsections (1) and (2), the word
(c.28)
“legitimate”, wherever it occurs.
In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.
The Matrimonial Homes (Family In section 14(2), the words “and section 15”.
Protection) (Scotland) Act 1981 Sections 15 to 17.
Section 21.
(c.59)
In section 22, in the definition of “matrimonial
home”, the words “attached to, and”.
The Law Reform (Parent and Child) In section 1, in subsection (2), the words “Subject
to subsection (4) below,” and subsection (3).
(Scotland) Act 1986 (c.9)
In section 9(1), paragraph (a).
The Civil Evidence Act 1988 (c.32)

In section 8, in subsection (2), the words
“legitimacy, legitimation, illegitimacy,”.
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Schedule 3—Repeals

32

Enactment

Extent of repeal

The Age of Legal Capacity Section 7.
(Scotland) Act 1991 (c.50)

5

10

15
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The
Protection
from
Abuse In section 1(2), paragraph (b).
(Scotland) Act 2001 (asp 14)
Section 6.
The Civil Partnership Act 2004 Section 86(6) and (7).
In section 113(2), the words “and in section 114”.
(c.33)
Sections 114 to 116.
In section 117, subsections (3)(b), (6) and (7).
In section 119, subsections (1) and (2) and, in
subsection (3), the word “(b)”.
In section 135, in the definition of “family home”,
the words “attached to, and”.
In Schedule 10, paragraph 3.
In Schedule 28, paragraphs 42 and 60(3).
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This document relates to the Family Law (Scotland) Bill as amended at
Stage 2 (SP Bill 36A)

FAMILY LAW (SCOTLAND) BILL
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Family Law (Scotland) Bill as amended at
Stage 2.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill seeks to support the aims set out in the Policy Memorandum by introducing
changes to update Scottish family law. Family law provides the legal framework that regulates
responsibilities and rights between couples and between children and their parents and others
with an interest in their welfare. Scotland, in common with many other countries, has, in recent
decades, seen significant changes in family formation and in attitudes towards the family. The
Bill makes a range of provisions designed to address the legal vulnerabilities experienced by
family members in Scotland today and to ensure that family law protects the best interests of
children regardless of the type of family to which they belong. The provisions of the Bill impact
across a number of aspects of family law and include:
•

the rules regulating divorce;

•

parental responsibilities and rights (PRRs) for fathers;

•

protection against domestic abuse;

SP Bill 36A-EN
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as well as introducing new legal safeguards for cohabiting couples and their children and a
number of technical amendments designed to remove anomalies and clarify various matters
relating to marriage and to the domicile of children.
Marriage
Section 1:

Marriage to parent of former spouse: removal of special requirements

5.
The Marriage (Scotland) Act 1977 specifies that people who are related to one another by
certain ‘forbidden degrees’ may not marry. This applies to people who are connected by close
family ties. There are two levels of these forbidden degrees: relationship by ‘consanguinity’ and
relationship by ‘affinity’. While the former refers to relationship by blood, the latter refers to
relationships which are not. Section 1 removes the provision of the Marriage (Scotland) Act
1977 that makes a marriage void between certain persons related by degrees of affinity. If a
marriage is void it is considered never to have taken place.
6.

Section 1 removes the barriers to a marriage between:
•

a man and the mother of his former wife

•

a man and the former wife of his son

•

a woman and the father of her former husband

•

a woman and the former husband of her daughter

Section 2:

Void Marriages

7.
Section 2 puts into statutory form two grounds that will make a marriage void.
Previously these grounds were not set out in legislation but existed at common law. The
common law is that aspect of the law comprised of decisions by the courts.
8.

A marriage will be void under this section if:
•
•

a party to the marriage was capable of consenting to the marriage but consented only
because of duress or error; or
a party to the marriage was incapable both of understanding the nature of marriage
and of consenting to the marriage

9.
Subsection 4 states that a marriage will not be void simply because a party tacitly
withheld consent to the marriage at the time the marriage was solemnised.
10.
Subsection 5 defines ‘error’ as a mistake as to the nature of the marriage ceremony or the
identity of the persons involved in the ceremony for the purposes of section 2.
Section 2A: Abolition of marriage by cohabitation with habit and repute
11.
Section 2A abolishes marriages by cohabitation with habit and repute with prospective
effect. Couples will be able to begin to constitute a marriage by cohabitation with habit and
repute at any point up until the Act (or the relevant section of it) comes into force – but not after
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that point. The court, in considering an application for decree of declarator of marriage, should
be able to look at the period of cohabitation before and after the Act coming into force.
Section 3:

Extension of jurisdiction of sheriff

12.
Actions for declarators of marriage and declarators of nullity of marriage are family
actions currently competent only in the Court of Session and governed in certain respects by
special rules of procedure. Section 3 provides that actions for declarator of marriage or nullity of
marriage are competent not only in the Court of Session but also in the sheriff courts.
Matrimonial homes
Section 4:

Occupancy rights: duration

13.
Section 4 concerns the matrimonial home and the rights of the “non-entitled” spouse to
occupy the home. An “entitled” spouse is one who has a right to occupy the matrimonial home,
whether because he or she is the owner or tenant or because he or she is allowed by a third party
to occupy it. A spouse with no such right is a “non-entitled” spouse. The Matrimonial Homes
(Family Protection) (Scotland) Act 1981 gives the non-entitled spouse a right to live in the
matrimonial home by providing that, if already living there, he or she has the right to continue to
occupy it and where not living there he or she has a right to occupy it. Section 4 introduces a
time bar to this latter right. Where there has been no cohabitation between a married couple for
two years during which the non-entitled spouse has not occupied the matrimonial home, the nonentitled spouse will cease to have occupancy rights.
Section 5:

Occupancy rights: dealings with third parties

14.
The Matrimonial Homes (Family Protection) (Scotland) Act 1981 contains provisions
designed to protect the non-entitled spouse from the entitled spouse’s “dealing” e.g. selling the
house to a third party. However, it may be the case that a third party purchases a house from
someone, who is not themselves the entitled spouse, unaware that there is a non-entitled spouse
who, subsequent to the sale, seeks to exercise their occupancy rights.
15.
The 1981 Act, therefore, provides circumstances where the occupancy rights of a nonentitled spouse shall not be exercisable where a third party has bought the house in good faith
from a person who is not the entitled spouse. Section 5 further modifies this part of the 1981 Act.
The 1981 Act currently stipulates that if five years have passed since the entitled spouse has
ceased to be entitled to occupy the matrimonial home and the non-entitled spouse has not
occupied the home during that period then the non-entitled spouse loses their occupancy rights.
Subsection (3) of section 5 reduces that qualifying period from five years to two years.
Section 6:

Occupancy rights: proposed dealings with third parties

16.
Section 7 of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 details the
circumstances in which courts can dispense with the consent of the non-entitled spouse to the
dealing of a matrimonial home. Paragraph (b) of section 6 of this Bill amends the 1981 Act by
further defining these circumstances making them subject to conditions, including: that
negotiations on the sale of the home to a third party must not have begun, or at least the price not
yet agreed; the agreed sale price is no less than that specified in the court order; and that the
contract for sale be concluded within a specified time period.
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17. Section 6(c) of this Bill provides that if courts refuse an application to dispense with the
consent of the non-entitled spouse, they may make an order requiring the non-entitled spouse
who becomes the occupier of the matrimonial home to either make specified payment to the
owner of the home or otherwise comply with specified conditions.
Section 6A: Occupancy rights: effect of court action
18.
This section provides that where an application is made under section 3(1), 4(1) or 5(1) of
the Matrimonial Homes (Family Protection) Act 1981, and the application is made to the court
within two years, then calculation of the two year period is suspended for the duration of the
court action. In effect the clock stops ticking once the court action is raised and starts again once
the court action is determined.
Section 7:

Amendment of definition of “matrimonial home”

19.
This section amends the 1981 Act’s definition (at section 22) of the term “matrimonial
home”. This amendment provides that where the tenancy of a matrimonial home has been
transferred from one spouse to the other with the intention that it is to be the other spouse’s
separate residence, it should no longer be regarded as the matrimonial home.
Matrimonial interdicts and powers of arrest
Section 8:

Matrimonial interdicts

20. Matrimonial interdicts relate to restraining the conduct of one spouse towards another (or a
child of the family) or from being in or near to the matrimonial home. Subsection (2) of this
section amends section 14 of the 1981 Act to extend the scope of matrimonial interdicts to
include not only a matrimonial home but also any other home occupied by the applicant, the
applicant’s place of work and the school attended by any child in the applicant’s care. However,
subsection (3) provides that a matrimonial interdict cannot be used as an easy alternative to an
exclusion order (this is when a court orders someone to leave the matrimonial home). It
specifies that a matrimonial interdict should not be available to exclude an entitled spouse, or a
spouse with occupancy rights, from the matrimonial home unless the interdict is ancillary to an
exclusion order or to a refusal by the court of leave to exercise occupancy rights.
Divorce
Section 10:

Divorce: reduction in separation periods

21.
Section 10 amends the Divorce (Scotland) Act 1976 to reduce the periods of noncohabitation required to establish the irretrievable breakdown of a marriage.
22.
Under Scots law, the sole ground for divorce is the irretrievable breakdown of the
marriage. The 1976 Act provides a list of the ways in which it is possible to establish such a
breakdown. Two of these are:
•
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the non-cohabitation of the parties to the marriage for a period of two years where
both parties consent to the divorce

•

the non-cohabitation of the parties to the marriage for a period of five years where
one party does not consent to the divorce.

23.
Section 10 reduces the periods of non-cohabitation in the 1976 Act to 18 months where
both parties consent and 3 years where one party does not consent to the divorce.
Section 11:

Irretrievable breakdown of marriage: desertion no longer to be ground

24.
Section 11 removes desertion as a way to establish the irretrievable breakdown of a
marriage. Under subsection 1(2)(c) of the Divorce (Scotland) 1976 Act it is only possible to
establish the breakdown of the marriage on the grounds of desertion if there has been two years’
non-cohabitation after one party has deserted the other.
Section 12:

Non-cohabitation without consent: removal of bar to divorce

25.
Subsection (1)(5) of the Divorce (Scotland) Act 1976 prevents the court from granting a
divorce following the non-cohabitation of the parties for five years if it considers that to do so
would result in grave financial hardship to the party who does not consent to the divorce.
Section 12 of the Bill repeals this provision.

Section 13:

Collusion no longer to be bar to divorce

26.
The aim of this section is to replace collusion as a bar to divorce, but it remains the case
that at common law the court should not grant a decree of divorce if satisfied that the pursuer has
put forward a false case or the defender has withheld a good defence. ‘Collusion’ is whether the
parties to a marriage agree to permit a false case to be substantiated, or to keep back a good
defence. For example, this might involve the spouses falsifying an adulterous relationship in
order to achieve a quicker divorce. However, given that there is broad agreement that existing
legislative provisions relating to collusion no longer serve a useful purpose, section 13 of this
Bill provides that any rule of law which would prevent spouses from divorcing if they colluded,
will cease to have effect.
27.
Subsection 13(2) repeals section 9 of the Divorce (Scotland) Act 1976. Section 9 of the
1976 Act abolished the oath of calumny. The oath of calumny was an oath by a pursuer to swear
that there was no agreement between the parties to put forward a false case or to hold back a
good defence. However, as collusion is being removed by section 13(1) there is no longer any
need to maintain the repeal at section 9 of the 1976 Act. The oath of calumny is not revived.
Section 13A: Postponement of decree of divorce where religious impediment to re-marry
exists
28.
This section inserts a new section 3A into the Divorce (Scotland) Act 1976 which
provides the court with the discretion to postpone decree of divorce where a religious
impediment to re-marry exists. Regardless of the fact that irretrievable breakdown of a marriage
has been established in an action of divorce, the court may postpone granting decree of divorce
until they are satisfied that the other party has removed or has contributed to the removal of the
impediment which prevents that marriage. If this is the case, the court may order the other party
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to produce a certificate from a relevant religious body confirming that the other party has acted
in the way described above. A power is given to Scottish Ministers to make regulations to
prescribe the religious faiths which can rely on this provision.
Section 14:

Financial provision: valuation of matrimonial property

29.
This section seeks to address the potential for an unfair division of matrimonial property
between divorcing spouses. It introduces a measure of discretion for courts when considering
the value of matrimonial property on divorce. This includes, for example, the value of the
matrimonial home or the occupational pension of one of the parties.
30.
Scots law favours a clean break in divorce settlements. This is based on the fair sharing
of the net value of all matrimonial property. This provision, which amends Section 8 of the
Family Law (Scotland) Act 1985, has the effect of modifying Section 10 as it applies to property
transferred by an order under Section 8(1)(aa)) of that Act. Such property will be valued at a
date agreed between the parties, failing which the date of the Order. However, while this
provision is aimed at enhancing protection and fairness in the division of matrimonial assets by
offering some flexibility, it does not in any way alter the general presumption towards the
relevant date as being the point at which such assets should be divided
Section 14A: Financial provision On divorce And dissolution of civil partnership: Pension
Protection Fund
31.
The purpose of this section is to amend matrimonial legislation to take account of the
introduction of the Pension Protection Fund (PPF). The fund, which is designed to protect
members of eligible private sector defined pension schemes where the employer has become
insolvent, was introduced in the Pensions Act 2004. Once the PPF provisions of the Pensions
Act come into force, where an eligible private sector pension scheme is unable to meet the
minimum level of members benefits, the scheme’s assets and liabilities will be transferred into
the PPF which will be administered by a Pension Protection Board. The Board will have
responsibility for making compensation (not pension) payments to existing pensioners and to pay
such compensation to other members when they reach retirement. This section ensures that
Scotland’s policy relating to pension sharing on divorce and the PPF will be consistent with that
in the rest of the UK.
32.
A consequential amendment has been made in Schedule 2 whereby Section 12(a) of the
Family Law (Scotland) Act 1985 has been amended
Section 15:

Financial provision: incidental orders

33.
Section 15 provides sheriffs with the power to direct a Sheriff Clerk to execute deeds
relating to moveable property. Currently the Sheriff can do so in relation to heritable property
where the grantor of deeds cannot be found, refuses or is unable, or fails to execute the deed.
However, in an increasing number of matrimonial cases, courts are being asked to make orders
for the transfer of movable property, e.g. insurance policies. This section removes the existing
anomaly in the law.
Section 15A: Variations of agreements on aliment: powers of court
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34.
This section inserts three new subsections after subsection (2) of section 7 of the Family
Law (Scotland) Act 1985 whereby the court can award a retrospective and/or interim variation of
registered minutes of agreement entered into between separating parties which regulate the
parties’ financial affairs. Aliment is the duty between a husband and wife to maintain each other,
and the duty a parent has to maintain a child. This is usually manifested in financial provision
between spouses after divorce and financial provision made to a child by a person who is legally
obliged to support that child.
Section 15B: Abolition of status of illegitimacy
35.
This section removes, as far as it is possible and competent, the status of illegitimacy
from Scots Law. It amends section 1 of the Law Reform (Parent and Child) (Scotland) Act 1986
which deals with legal equality of children. That section removed the practical effect in law of
illegitimacy for most purposes but did not abolish the status itself. Section 15B abolishes that
status. The abolition does not apply to the reserved area of hereditary titles and arms, or to the
construction of deeds executed and enactments (including Acts of the Scottish Parliament) made
before the coming into force of section 15B. Amendments made at Stage 2 to Schedule 3 make
provision for the consequential repeal of references to legitimacy or illegitimacy in various
enactments.
Domicile of persons under 16
Section 16:

Domicile of persons under 16

36.
Section 16 takes steps to further eradicate the remnants of the condition of illegitimacy in
Scots law. Currently, the domicile of a child is dependent on the child’s father, if the parents are
married and the mother if the parents are unmarried. Section 16 does away with this distinction.
It provides that a child’s domicile before they have reached the age of 16 will be that of the
country with which the child is for the time being most closely connected. There will therefore
no longer be a link between a child’s domicile and that of his or her parents’ marital status in
relation to both the domicile of origin and dependant domicile.
Unmarried fathers: rights in relation to children
Section 17:

Parental responsibilities and parental rights of unmarried fathers

37.
Subsections (2) and (3) of section 17 amend the Children (Scotland) Act 1995. The
amendment in subsection (2)(b) gives parental responsibilities and parental rights to unmarried
fathers who, in the future, register the birth of their child jointly with the mother. The
registration must be under one of the provisions referred to in subsection (3). At present, a father
will only automatically acquire such responsibilities and rights if he was married to the child’s
mother at the time of conception or subsequently.
38.
Subsection (3) refers to the relevant provisions for registration in Scotland, England,
Wales and Northern Ireland.
39.
Subsection (4) makes it clear that a man whose child’s birth was registered under any of
the provisions for registration referred to in subsection (3) will not gain parental responsibilities
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and parental rights as a result of the amendment made to the Children (Scotland) Act by
subsection (2)(b).
Section 17A: Orders under section 11 of the children (Scotland) Act 1995: protection from
abuse
40.
This section provides that when the court is considering the welfare of the child in
relation to parental responsibilities and rights in terms of Section 11 of the Children (Scotland)
Act 1995, the court shall take into account the matters set out in this section. They include the
need to protect the child from any abuse or the risk of any abuse which affects, or might affect,
the child. The definition of abuse includes domestic abuse.
Section 17B: Contact orders: warning notices
41.
This section makes provision for amendment of Section 11 of the Children (Scotland)
Act 1995 whereby where the court makes (or varies) a contact order, it shall attach to the contact
order (or the order varying the contact order) a notice warning of the consequences of failing to
comply with the contact order.
Cohabitation: new rights
Section 18:

Meaning of “cohabitant”

42.
This section defines the term “cohabitant” as it is used in this legislation and, at
subsection (4) describes the factors which courts will take into account when determining
whether a person is a cohabitant for the purposes of sections 19 to 22. This section applies
equally to same sex couples.
Section 19:

Rights in certain household goods

43.
The provisions relating to cohabitants are designed to give legal protection to unmarried
cohabitants on the breakdown of the relationship or when a partner dies. Subsection (2) specifies
that, on the break up of a relationship, it shall be presumed that each party has the right to an
equal share of any household goods which were acquired during the period of the cohabitation.
This excludes items which were received as gifts or acquired by succession from a third party.
Subsection (4) further defines what is meant by “household goods”.
Section 20:

Rights in certain money and property

44.
This section specifies that money deriving from any allowances made by either
cohabitant for their joint household expenses – or any property purchased from such money –
will be treated as belonging to each cohabitant in equal shares. Subsection (3) makes it clear that
“property” does not here include the cohabitants’ family home.
Section 21:

Financial provision where cohabitation ends otherwise than by death

45.
On the break up of a committed cohabiting relationship, one party may find themselves in
a position of financial vulnerability and section 21 seeks to make provision for such situations. It
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provides that one party can apply to the court for a limited financial settlement from their former
cohabitant. Subsection (2) states that courts may require the defender to pay a capital sum,
payable as described at subsection (4). Courts may also require the defender to make payment in
respect of the cost of caring for any child of whom the cohabitants are parents under the age of
16, also payable as described at subsection (4).
46.
In considering such applications for financial support, courts will consider, at subsection
(3), whether the defender has derived any economic advantage from contributions made by the
applicant and conversely whether the applicant has suffered any economic disadvantage.
Subsection (5) specifies that any application to the court under this section would have to be
made within a year after the day on which the cohabitation ended. This section also sets out
which courts have jurisdiction to deal with such applications. Subsection (7) provides for the
definition of the relevant child, namely a child of whom the cohabitants are the parents or a
child who is or was accepted by the cohabitants as a child of the family. Subsections (3) to (3C)
provide for a balancing exercise to be carried out by the court when assessing the economic
advantage and disadvantage derived and suffered by either or both parties.
Section 22:

Application to court by survivor for provision on intestacy

47.
This section makes provision to allow applications to be made to the court by the
surviving partner on the death of a cohabitant when that person has died intestate. The surviving
partner may make such an application for a share in the deceased partner’s estate although this is
qualified by subsection (4) which specifies that any such award cannot exceed the amount which
the survivor would have been entitled to under statutory rules of intestacy had the survivor been
the spouse of the deceased.
48.
Subsection (2) provides that, if appropriate, courts may award either a capital sum or a
transfer of property from the estate. A capital sum may be paid either on a specified date or in
instalments, as is specified at subsection (8). Subsection (3) describes the matters which courts
may take into account when considering making an order under section 22. Such matters include,
the size of the deceased cohabitant’s estate and the nature and extent of any other claims on the
estate.
49.
Subsection (6) specifies that an application to the court under section 21 must, ordinarily,
be made within 6 months of the date on which the deceased died. Subsection (11) provides
definitions of certain expressions used in the section. This section applies equally to same sex
partners.
Section 23:

Administration of Justice Act 1982: extension of definition of “relative”

50.
Under the Administration of Justice Act 1982, it is competent for a “relative” of an
injured person to raise a court action for a claim of liability against the responsible person. This
section amends the definition of “relative” under the Act to include a same-sex cohabiting
partner.
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Cohabitation: domestic interdicts
Section 24:

Domestic interdicts

51.
This section introduces into the 1981 Act the concept of “domestic interdicts” which will
apply to unmarried cohabitants, either opposite-sex or same-sex. Domestic interdicts will have
much the same effect in relation to cohabitants as matrimonial interdicts have for married
couples with similar scope as is defined in section 8, above. Subsection 24(3) introduces into the
1981 Act two new sections relating to domestic interdicts. Subsection (18A) describes what a
domestic interdict is, who it will apply to and what the scope of such interdicts are. Subsection
(18B) provides further detail as to the application of domestic interdicts.
Section 24A: Amendment of protection from Abuse (Scotland) Act 2001: powers of arrest
52.
This section provides that where an application is made to the court for an exclusion
order, the court must attach a power of arrest to an interdict if that interdict is ancillary to an
exclusion order, “including an interim exclusion order” made under section 4 of the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 or section 104 of the Civil Partnership
Act 2004. The effect of this is that Protection from Abuse (Scotland) Act 2001 will contain
exclusively the power of the court to attach powers of arrest to interdicts granted under the
Matrimonial Homes (Family Protection) (Scotland) Act 2001, including domestic interdicts, and
the Civil Partnership Act 2004.
Amendments of Civil Partnership Act 2004
Section 25:
53.

Amendments of Civil Partnership Act 2004

This gives effect to schedule 1 which amends the Civil Partnership Act 2004.

Application of 1981 Act to cohabiting couples of same sex
Section 26:

Application of 1981 Act to cohabitating couples of same sex

54.
Section 26 introduces amendments to the Matrimonial Homes (Family Protection)
(Scotland) Act 1981 extending the provisions on occupancy rights of cohabiting couples (s.18) to
same sex couples.
Section 26A: Amendments of Damages (Scotland) Act 1976
55.
This section provides for amendment of the Damages (Scotland) Act 1976 whereby the
definition of “immediate family” set out in Schedule 1 to that Act is extended to include any
person who accepted the deceased as a child of the person’s family, any person who was the
brother or sister of the deceased and any person who was the grandparent or grandchild of the
deceased. In addition, persons who are related by affinity eg son-in-law, mother-in-law will no
longer be entitled to sue for grief and suffering( known as non patrimonial loss).
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Jurisdiction
Section 27:

Jurisdiction: actions for declarator of recognition of certain foreign decrees

56.
This section provides rules as to jurisdiction in the Court of Session and the Sheriff Court
in actions where a pursuer is seeking recognition or non-recognition in Scotland of a decree of
divorce, nullity or separation granted in a country outwith the European Union.
Section 28:

Validity of marriages

57.
The rules as to which law governs the validity of marriage in cases involving a foreign
element (such as where one of the spouses is domiciled in one country but married in another)
depend partly on statute and partly on common law. Section 28 offers more clarity in this regard
by providing for which rules will apply, in certain circumstances. It provides that, subject to the
Foreign Marriages Act 1982, the formal validity of a marriage will be governed by the laws of
the place where the ceremony took place. Provision is made to ensure that public policy in
Scotland will apply when determining whether a person had the capacity to marry abroad eg if
the person was underage according to the law of Scotland.
Section 29:

Matrimonial property

58.
This section provides for the rules which will apply in defining matrimonial property in
marriages involving a foreign element.
Section 30:

Aliment

59.
This section provides for the rules which will apply in defining aliment in marriages
involving a foreign element.
Section 30A: Effect of parents’ marriage in determining status to depend on law of
domicile
60.
This section provides that questions arising as to the effect that the marital status of a
person’s parents has on that person’s status will be determined by the law of country in which
that person is domiciled. Consequential amendments are made in schedules 2 and 3. This
section follows on from the provisions removing the last remnants of matters relating to
illegitimacy.
Section 31:
competent.

Action for declarator of freedom and putting to silence to cease to be

61.
An action for a declarator of nullity of marriage is not available if there is not even a
semblance of marriage or pretended marriage that can be declared null. In the past, the remedy
for this situation has been an action for declarator of freedom and putting to silence in which the
pursuer asks the court for a declarator that he or she is free of any marriage with the defender and
for a decree ordaining the defender to desist from asserting that he or she is the spouse of the
pursuer and putting the defender to silence thereafter. Whilst there may have been a need for
this type of action in days when irregular marriages were common and there was often doubt as
to whether a couple had privately exchanged consent to marry, the action is now virtually
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unknown and has become obsolete. Section 31 therefore removes the remedy by providing that
it shall no longer be competent to raise an action for declarator of freedom and putting to silence.
Section 32A: Ancillary provision
62.
This section provides the Scottish Ministers with power to make consequential,
transitional or savings provisions needed to give full effect to the Bill after enactment. Section
34 contains power to make commencement orders, which are not subject to any Parliamentary
procedure to bring the Act into effect. Statutory instruments containing orders made under
section 32A will be subject to negative resolution procedure unless they modify primary
legislation, in which case they will be subject to affirmative procedure in the Parliament.
General
Section 33:

Minor and consequential amendments and appeals

63.
Section 33(1) gives effect to schedule 2 which provides for minor and consequential
amendments while 33(2) gives effect to schedule 3 which provides for minor and consequential
repeals.
Schedule 1: Amendments of the Civil Partnership Act 2004
64.
Schedule 1 makes amendments to the Civil Partnership Act 2004. Paragraphs 2 to 5 relate
to the occupancy rights of civil partners with regard to the family home. Paragraph 6 extends the
scope of interdicts to include the family home, place of work and school attended by a child in
the care of the applicant civil partner. Paragraph 8 reduces the qualifying non-cohabitation
periods for dissolution of a civil partnership from two years to one year where the parties consent
and from five years to two where one of the parties does not consent. Paragraph 9 amends the
definition of “family homes” in section 135 of the Civil Partnership Act 2004 to include the
condition that where one civil partner transfers tenancy to the other civil partner (either by
agreement or under any enactment) then from that point the house ceases to be the “family
home”.

1
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SP Bill 36A-EN

Session 2 (2005)

Justice 1 Committee
Family Law (Scotland) Bill
Letter from Hugh Henry, Deputy Minister for Justice to Pauline McNeill,
December 2005

FAMILY LAW (SCOTLAND) BILL
During the November Committee sessions considering stage 2 of the Family
Law (Scotland) Bill I promised to write to you to follow up a number of issues
that were raised during discussion. The attached annex contains the
Executive’s detailed response to the issues raised by the Committee.
I hope you find this helpful.
Hugh Henry

ANNEX
FAMILY LAW (SCOTLAND) BILL
1. This annex provides a detailed response to each of the issues raised by
Justice 1 Committee members during the November sessions of the stage 2
consideration of the Family Law (Scotland) Bill.
Abolition of marriage by cohabitation with habit and repute — marriages with a
foreign element.
2. There have been recent exchanges between the Executive and the
Convener of the Committee (letters dated 14 and 18 November) about
concerns raised by members of the Committee that the abolition of marriage
by cohabitation with habit and repute may have an adverse affect on couples
who marry abroad and a subsequent doubt, in Scots’ law, as to the validity of
the marriage emerges. Following an examination of reported cases ovçr the
last 10 years, the Executive has concluded that the available evidence
suggests that the concern is more theoretical than real and that there is no
more justification for legislating for these particular theoretical situations than
for any of the many others that could occur. The Executive will therefore not
be bringing forward an amendment at stage 3 to address this issue. However,
if the Committee considers it necessary to do so we will be happy to provide
help with the technical drafting to ensure any amendment the Committee may
bring forward is competent.
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Abolition of illegitimacy
3. Some members of the Committee were concerned to ensure that the
abolition of the status of illegitimacy would not adversely affect existing rights
under Scots law. I can reassure the Committee on this point. Under the law as
it is at present both legitimate and illegitimate persons are entitled to legal
rights to their parents’ estate. However, an illegitimate person cannot inherit a
title of honour. The provisions in the Bill will not affect the position that children
are entitled to claim legal rights. The Bill will not change the law as regards
succession to titles of honour as this is reserved to the UK Parliament.
Stewart Stevenson and Jim Wallace asked whether the abolition of actions for
declarator of legitimacy, legitimation or illegitimacy would adversely impact on
persons subject to the law of Scotland who move abroad. In terms of section
30A of the Bill as amended at Stage 2, whether or not a person’s parents
having been married has any impact on their status is to be determined by the
law of the person’s domicile at the time the question arises. If a person of
Scottish domicile is living abroad then that person will be neither legitimate nor
illegitimate as the status will no longer exist. If, however, the person has
changed their domicile when the question arises the law of the country of
domicile will determine the issue.
Domicile of the child
4. Following receipt of comments from academics at Glasgow university in
respect of the provisions relating to domicile of the child and foreign
marriages, contained in sections 16 and 28 of the Bill, and the response to
those comments from Professor Norrie, we are satisfied that we can rest on
our provisions as they stand and no further amendments are necessary in
these sections of the Bill.
Family Support Services
5. As part of our wide-ranging debate on this topic I undertook to make
contact with the Convention of Scottish Local Authorities. I have done so and
look forward to further discussions with the President. These will focus on the
changes the Executive intends to make in the way that resources for local
mediation services are channelled. But the discussions will also have a wider
and strategic dimension since I am keen to build better links between local
government and providers of family relationship services in the voluntary
sector. There is a powerful role for preventative work with families, focused on
relationships. As I explained to the Committee, it is relevant to many of our
key reforms — in the fields of children’s hearings, child protection and
adoption as well as in family law. Families need better access to support when
relationships are under stress and when families are changing shape. That
support can play a vital role in averting family breakdown, reducing family
conflict, and promoting family stability.
6. Executive funding through local authorities for children & family services is
at record levels. Some £4.5 billion goes into this sector through the local
government settlement. I want to see family relationship support services
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resourced to achieve the outcomes that the Executive is agreeing with local
government through the Quality Improvement Framework for integrated
children & family services. We should not, as the Executive, tell local
government how to spend their money. Our job is to spell out the strategic
agenda, focus on outcomes, insist on results, and invest in quality assurance
and training through the national umbrella bodies in this field. We are doing all
of these things; and I propose to offer the Committee an update on progress
after the passage of the Family Law Bill, as part of the Executive’s response
to the Parliament’s post-implementation scrutiny of the legislation.
Parenting Agreement for Scotland
7. During Stage 2, there was considerable thought given to the status of the
Parenting Agreement for Scotland. Discussion centred around the status the
Agreement would have and whether regard would be given to it in court. As I
said in Committee, I cannot support any proposal which seeks to turn the
Parenting Agreement into a legally binding contract. This runs contrary to the
underlying principle of the document which is founded in the voluntary
agreement of both parents. However, I am confident that the document would
be given significant weight by courts considering contact arrangements.
8. At present, when considering orders relating to children, courts will always
take into account current arrangements for the child and the views of the
parents. If a Parenting Agreement existed, this would clearly be relevant. You
might recall that in giving evidence at Stage 1, Alan Finlayson gave his view.
He talked about the Parenting Agreement having “legal value but not legal
force” and he said that “any judge would take a Parenting Agreement very
seriously and f it had been breached would want to know why.”
9. Naturally, the Executive will carefully monitor the use and effectiveness of
the Parenting Agreement for Scotland. I am confident that in future courts will
be seen to be giving due weight and importance to these Agreements but
clearly if research highlighted that this was not the case then the Executive
would wish to take steps to review how to improve their status.
Legal Aid
10. My officials have spoken with the Scottish Legal Aid Board regarding the
grant of legal aid to persons seeking to thwart the granting andlor enforcement
of contact orders. It has been suggested that a person in receipt of legal aid
has the upper hand and can protract the court process by repeatedly returning
to court thereby financially adversely affecting the non legally aided person.
SLAB have confirmed that when a person applies for legal aid, their legal aid
application is intimated to the opponent and the opponent then has 14 or 28
days, depending if the applicant lives within or out with the United Kingdom, in
which to lodge an objection before a final decision is issued on the
application. The objections can cover issues relating to an individual’s
finances and/or the merits of their case. Opponents are free to lodge
objections at any stage of the case, including after a grant of legal aid has
been made. Post grant objections are not uncommon where, for example,
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there has been an intervening change in circumstances or behaviour on the
part of an applicant in relation to the conduct of an action which may cause
the Board to review whether a grant of legal aid remains reasonable.
11. In cases where the objections relate to the merits of the case as opposed
to an individual’s financial position it should be noted that it is not the Board’s
role to decide disputed matters of fact. In contentious contact cases, the two
parties also frequently have polarised views on what is reasonable or best for
the child: the disputed issues in hand are a matter for the Court, not the
Board. If there are concerns regarding abuse of legal aid, it is open to the
court, the opponent or indeed the legally aided party’s own solicitor to report
these to the Board.
Cohabitation
12. The Committee raised a number of points regarding the Executive’s
proposals to introduce a package of legal safeguards for cohabiting couples
on the breakdown of the relationship. I will take each of these in turn.
Definition of a legally relevant cohabitation
13. As I have explained, the intention is to create legal safeguards for the
protection of cohabitants in long-standing and enduring relationships, not to
cater for short-term cohabitation. In section 18 we are seeking to focus
attention on committed cohabitations -- relationships whose characteristics
point clearly towards the parties’ involvement in each other’s lives. It could be
argued that the analogy with spouses and civil partners in section 18(1), (2)
and (3) of the Bill (as originally drafted) would be sufficient to capture this. But
the Executive is keen that the law should give out a clear message that the
focus is not on all cohabitations but on long-term and enduring relationships.
14. In section 18(4) we are therefore seeking to define those relationships to
which the subsequent safeguards will be relevant by setting out the factors,
including the duration of the relationship, to which a court should have regard
in determining “relevant cohabitation”. In this way, facts and circumstance will,
over time, build up an understanding of the situations in which recourse to the
courts is likely to succeed.
15. Following introduction of the Bill it was pointed out that making reference
in 18(4)(b) to a “cohabitation” when the court is still in the process of
determining whether or not a cohabitation actually existed for the purposes of
sections 19 -22 was potentially confusing. We considered that this argument
had some merit and therefore lodged amendment 46 removing this reference
and replacing it with “relationship” with the aim of making matters clear and
simple. However, during the debate on that amendment some Committee
members raised concerns that, rather than offering clarity this revised
terminology would serve to “muddy the water” and would make the task of the
court more difficult. I undertook to reflect on the points made and if necessary
to bring forward a further amendment at stage 3.
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16. Having considered this further I am inclined to agree with the Committee’s
concerns. While we accept the point made previously about the circularity of
the description as contained in the Bill at introduction we now consider that, by
substituting the word “cohabitation” with “relationship” we have, in effect
widened the scope of the courts consideration beyond our policy intention. We
therefore intend to bring forward a further amendment at stage 3 which will
focus attention on the length and nature of the cohabiting relationship. The
Executive is content that, with this revise, taken together the factors contained
at section 18(4) will give the courts a clear steer about the relationships to
which the subsequent safeguards will be relevant.
Section 21 and an award of a capital sum
17. The Committee also asked about the award of a capital sum once
economic advantage/disadvantage had been established and whether a)
pensions were to be taken into account and b) a transfer of property order
would be available to the courts. I can confirm that it is not our intention to
include pension entitlement when economic advantage/disadvantage is
determined. This would take us too close to an analogy with marriage and the
fair division of property on divorce which, as I have often indicated, is not what
this section is intended to achieve. As far as the award of a capital sum [
concerned, this will be a matter for the courts to determine taking account of
all the facts and circumstances, the provisions allow for a amount payable in
full on a date specified or in instalments.
Section 22 and time limits for claims when the date of death is not clear
18. Stewart Stevenson asked about the impact the six month limit for making
an application for a discretionary award from a deceased person’s intestate
estate in circumstances where the date of death and the declaration of death
are some time apart. As you will no doubt be aware, in normal circumstances
the date and place of a person’s death require to be know before any estate
testate or otherwise can be distributed. Normally the date and place is clear
and is detailed on the death certificate.
19. If no body is found, for example in the circumstances suggested of a
person missing at sea, the requirement to state the place and date of death
may be dispensed with provided a certificate or intimation is issued by on or
behalf of a competent authority within the UK (Registrar General for shipping
and seamen, Civil Aviation Authority for air crashes etc) stating that the
person has died, is presumed to have die or is lost missing in circumstances
affording reasonable ground for the belief that he has died a.s a result of an
incident in connection with a ship aircraft etc. Similarly in actions for declarator
of death any decree will either state the time and place of death or that the
missing person died at the end of the day occurring seven years after the date
on which he was last known to be alive. For the purposes of section 22 of the
Bill, the surviving cohabitant would require to demonstrate in such
circumstances that at the last known time the deceased was alive he or she
was in a cohabiting relationship with the deceased.
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20. It is not necessary for this to be spelled out on the face of the Bill, the
section as drafted is wide enough to cover the situation where a person was
lost at sea. The particular circumstances of each action under section 22
would be detailed in the initial writ and it would be for the court to decide in
any given case whether a cohabiting relationship has been established.
The differences between cohabitation and marriage once the new
arrangements are in place
21. The Committee sought further clarification about the key legal differences
there will be between marriage and cohabitation when the Bill is enacted.
Firstly I must repeat that marriage is much more than a set of legal
responsibilities and rights. It is about a couple making a public, legally binding,
long term, loving commitment towards one another. For many it holds
religious significance. But it is a fact that marriage also brings with it a
comprehensive set of legal responsibilities and rights which is not the case
with cohabitation. Once the Bill is enacted, a limited package of legal.
safeguards will be provided for cohabitants and the most significant legal
differences between marriage and cohabitation will be:
Marriage
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x

A legal commitment which cannot be brought to an end without due
legal process (or death).

x

a requirement to aliment one another both during and for some time
after the end of the relationship.

x

(with the exception of gifts or inherited property) joint ownership of all
property (including the matrimonial home and any accrued pension
rights) obtained in anticipation of the marriage or during it.

x

A financial settlement on divorce based on the principles of section 9 of
the Family Law (Scotland) Act 1985 (i.e. the fair division (usually but
not always equal) of that property; fair account to be taken of economic
advantage! disadvantage suffered by either party in the interests of the
other party or of the family; the fair sharing of any economic burden of
caring for a child under 16; reasonable financial provision for a period
of not more than three years for a party who has been dependent to a
substantial degree on the other party; financial provision to relieve
hardship over a reasonable period)

x

Prior and legal rights in succession for the surviving spouse when a
spouse dies whether leaving a will or not.

x

There are also rights to do with taxation and pension which are, of
course, reserved issues

The new package of for cohabiting couples
x

No legal commitment, the relationship can be ended at will (or death)

x

No requirement to aliment one another during or after the relationship
ends

x

A rebuttable presumption that property (excluding the residence in
which they lived) bought during a relationship is jointly owned.

x

The right to apply to the courts for recompense if there has been
economic disadvantage as a result of the relationship and for a fair
sharing of the economic burden of bring up a child.

x

The right to apply to the court for a discretionary award from the estate
if the partner dies intestate which would be determined after the
entitlement of any surviving spouse and which would in no
circumstance be more than they would have got had they been a
spouse.

x

No impact on taxation and pension issues.

Section 28
22. Stewart Stevenson on 3O November questioned the use of ‘immediately’
in amendment 110 of the Bill. The word ‘ immediately’ is necessary in this
section to ensure that the person concerned is domiciled in the country in
question at the time of the marriage and does not rely on a previous period of
domicile that occurred some time to prior the marriage taking place, to invoke
the public policy exemption in the Bill.

Justice Department
1 December 2005
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
35th Meeting, 2005 (Session 2)
Tuesday 13th December, 2005
Present:
Gordon Jackson (Deputy Convener)
Mr Kenneth Macintosh
Murray Tosh

Dr Sylvia Jackson (Convener)
Mr Stewart Maxwell

Apologies were received from Mr Adam Ingram.
Delegated powers scrutiny: The Committee considered the delegated powers
provisions in the following bill—
Family Law (Scotland) Bill as amended at Stage 2
and agreed to write to the Executive in advance of Stage 3. The Committee
delegated authority to the Convener to lodge a Committee amendment, if required,
following the response from the Executive.
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13 DECEMBER 2005

The Convener: We are still at stage 1, so we
can flag the matter up to the lead committee and
await its deliberations. We can reconsider the
matter at stage 2 if needs be.
Gordon Jackson: It does almost seem to be
our job to flag the matter up. Of course, the lead
committee might not feel it to be a matter of policy
and might conclude that the measures do not
need to be included in the text of the bill.
The Convener: Is that agreed?
Members indicated agreement.

Family Law (Scotland) Bill: as amended at
Stage 2
The Convener: The Family Law (Scotland) Bill
makes amendments to Scots family law, including
the law on marriage and divorce. It has been
referred to the committee again following a
number of substantial changes to the delegated
powers at stage 2.
The first of those is under section 13A, which is
entitled “Postponement of decree of divorce where
religious impediment to remarry exists”. Section
13A inserts new section 3A into the Divorce
(Scotland) Act 1976. It was inserted by a nonExecutive amendment from Ken Macintosh, with a
further amendment by Stewart Stevenson. Ken
Macintosh is of course a member of the
committee, so we have a bit of expertise here.
As I understand it, the issue was discussed at
length by the lead committee. As we can see, the
regulations will be subject to annulment.
Mr Macintosh: The amendment in my name at
stage 2 was subject to quite extensive scrutiny.
The matter does not concern religious laws, but
the civil law where it applies to religious groups.
Rather than naming one specific religious group in
the bill, it was decided that it would be better
practice to copy the format adopted by the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981, under which the various bodies
concerned are listed in regulations. It was decided
to copy that format exactly. That was the reason
for the amendments that were agreed by the
committee, as a better course of action and as a
matter of policy.
The Convener: Are there any views about
whether that should be added to in any way? Are
we quite happy with the provisions?
Mr Stewart Maxwell (West of Scotland) (SNP):
It would be overly burdensome to apply the
affirmative
procedure.
I
think
that
the
arrangements should remain as they are.
The Convener: Is that agreed?
Members indicated agreement.
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The Convener: We come now to section 14A,
which is headed “Financial provision on divorce
and dissolution of civil partnership: Pension
Protection Fund”. It amends section 10 of the
Family Law (Scotland) Act 1985 so that, where
compensation is payable to persons who have lost
their pension as a result of the scheme having
been wound up, it will form part of matrimonial
property.
Section 14A(3)(d) provides for ministers to make
regulations prescribing a method for the
verification and apportionment of compensation
payable by the board of the pension protection
fund, which forms part of the matrimonial property.
The regulations will be subject to the negative
procedure. Do members have any issues about
that, or are we agreed?
Members indicated agreement.
10:45
The Convener: Turning now to section 14A(4),
if the board of the pension protection fund
assumes responsibility for a pension scheme,
section 14A(4)(a) makes provision for ministers to
prescribe by regulations subject to the negative
procedure any modifications necessary for orders
to be implemented by the board. It is argued that
the power is needed because there might be
cases where an order has not been implemented
by the time the board assumes responsibility for a
pension scheme.
That is a very unusual provision, which allows
ministers to amend an order of the court. There is
an issue around proposed new section 12A(7C)(b)
of the 1985 act, as introduced by section 14A(4)(a)
of the bill, on page 9. It says:
“subject to such other modifications as may be
prescribed by regulations by the Scottish Ministers.”

That seems very wide, and it is suggested that
those provisions should be more restricted than
th
they are. We are at the 11 hour with the bill, and
we are going to have to act quite quickly if we
want to suggest any changes.
Mr Macintosh: The committee will wish to flag
up its concern over that wording. The paragraph in
question is in a very specific part of the bill, and it
will affect very specific circumstances. The actual
effect of the power will be to give ministers the
authority to intervene in relation to specific court
orders, and that is not something that the
committee would wish to happen. The explanation
that the Executive has offered in its supplementary
memorandum is straightforward, and I do not think
that we have a problem with that. The Executive
wishes to enable the board of the pension
protection fund to implement the orders of the
court, and it says that the power would make that
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possible. However, the use of the
“modifications” is perhaps overly wide.

word

We should perhaps draw the minister’s attention
to the matter, although we have only two days in
which to do so, because we will be debating the
bill at stage 3 on Thursday. We could draw the
matter to the minister’s attention as a matter of
urgency, saying that the committee is expressing
its concern at the breadth of the powers that are
provided for.
I suggest that we ask the convener to circulate
the relevant information to members before stage
3. Perhaps we should delegate to the convener
our decision on whether or not we wish to raise
the issue during stage 3.
The Convener: Are you suggesting that we use
the form of words—almost—that is set out in the
Executive’s supplementary memorandum, on why
the regulation-making power is necessary, to
replace proposed new section 12A(7C)(b)? We
want reassurance that paragraph (b) will be
subject to any other measures that might be
necessary. Are those the lines along which you
are thinking?
Mr Macintosh: Yes. I am not keen that the
committee should lodge an amendment at stage 3
when we have not had a chance to discuss it
properly or to hear the Executive’s response. I am
anxious that we and the Parliament should take
the opportuntity to discuss the matter on
Thursday. We have not yet heard from the
minister on the matter, but the Executive might
look favourably on moving its own amendment,
even at this late stage—although it would have to
be a manuscript amendment.
I suggest that we write to the Executive as a
matter of urgency, highlighting the matter and
asking for its response. I think that we should then
leave the matter in your hands, convener, when it
comes to the question whether we can ask the
Executive to lodge a late amendment or whether
we could do so ourselves.
Mr Maxwell: I am sure that Murray Tosh could
tell us all about manuscript amendments, having
become an expert of late. I just wonder whether
we should not be a bit firmer with the Executive.
The use of the term “modifications” would allow
ministers to alter anything that they wanted to. The
proposed power is very wide. We should get an
explanation very quickly—this afternoon, I hope—
about why the Executive thinks that such a wide
power is necessary. It may well be that the use of
the word “modifications” is entirely legitimate and
that the Executive can give a full explanation that
answers our concerns. However, there are
grounds for us to agree that if we do not get a full
explanation, we should consider lodging a
manuscript amendment to the bill, even at this late
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stage. We have no choice. That would be the only
way in which we could get the minister to explain
the Executive’s position on Thursday. The minister
would have to say whether the Executive agreed
or disagreed with the amendment and, if it
disagreed with it, it would have to explain to the
whole Parliament why that was the case. Any
member could move such an amendment.
Gordon Jackson: I am not persuaded that
there is a problem. I totally understand that
“modifications” is a vague word and that a power
that allows ministers to amend an order of the
court is highly unusual. Normally, I would be as
zealous as anyone else to stop the Executive
taking such a power, but I just cannot see what
evil it could do with the power. When the
Executive takes a power that is too wide, we
usually say, “There are wonderful, lovely people in
this Executive, so it will not do anything bad with
the power, but another Executive could use the
power to abolish an organisation or do something
else bad.” However, in this case, the explanation
of why the Executive wants to take the power is
fine and I cannot think what another Executive
down the line could do with it that would be bad.
Stewart Maxwell, who is looking at me, might have
an answer to that, which might make it worth while
to lodge a manuscript amendment to the bill, but at
the moment I cannot see what damage the power
could do, so I am not persuaded that I need to
worry about it.
Mr Maxwell: I want to make two points. First, I
was looking at Gordon Jackson not because I had
thought of what an evil Executive could do with the
power, but because I was thinking that we should
get an explanation back from the Executive before
we make a decision. That said, we probably need
to decide now what we will do if the Executive fails
to answer our questions.
My second point is more important. Even if the
use of the phrase
“such other modifications as may be prescribed”

would not give the Executive the power to do evil
things on this occasion, surely there is a principle
involved. Once we start to allow provisions that
use such phrases, other bills will come along and
the Executive will say, “We have used such a
provision before and there was no problem.” If we
think that the proposed power is so unusual that
we object to it in principle, that might be enough to
make us want to lodge an amendment to the bill.
Gordon
argument.

Jackson:

That

is

a

reasonable

Murray Tosh (West of Scotland) (Con): I find
what Stewart Maxwell said quite persuasive and I
would be happy to go along with Ken Macintosh’s
suggestion that the convener be delegated to act
on our behalf after we have heard back from the
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Executive. I am sure that we will get a response,
but if the convener is not happy with it, she would
have the opportunity to lodge a manuscript
amendment.
I cannot in any way prejudge what the Presiding
Officer would do with such an amendment, but
there might be something to be said for
acquainting his office with the fact that a problem
has been identified beyond the point at which an
amendment might have been lodged under the
normal procedure. The convener could explain
that although she was trying to clear up the matter
with the Executive and thus avoid the need for a
manuscript amendment, the issue might be of
such significance that she would wish to lodge
such an amendment. As Ken Macintosh said, it is
possible that once the Executive has received the
suggestion that something is wrong with the
provision in question, it might want to make its
own change. I am just suggesting that it might be
better if the Presiding Officer’s office knew that a
manuscript amendment might be lodged and
understood the thinking behind it, rather than
being confronted with the task of making a
decision on it at 5 o’clock tomorrow, when it would
have to decide what effect throwing the
amendment into the pot at that stage would have.
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the bill because the Executive was of the view
that, for the reasons that are given in paragraph
18 of the supplementary memorandum, it would
never be used. Are members content just to note
that?
Members indicated agreement.

The Convener: That is a sensible suggestion.
Are we agreed that we should alert the Presiding
Officer’s office to what might happen and write to
the Executive to outline our concerns about the
provision in section 14A(4) and to ask for an
explanation of why it has gone down the route of
using the phrase
“such other modifications as may be prescribed”?

I will circulate the correspondence that we send
and the responses that we receive and, as far as
is humanly possible, will try to contact members if I
think that we need to lodge a manuscript
amendment. Is that agreed?
Members indicated agreement.
The Convener: We move on to consider section
32A, which deals with ancillary provision. It
provides for ministers to make, by order, such
consequential, transitional or saving provision as
they consider to be appropriate in consequence of,
or to give full effect to, the Family Law (Scotland)
Bill as enacted. Do members agree simply to note
that power?
Members indicated agreement.
The Convener: Section 17(3) of the bill as
introduced was on parental responsibilities and
rights of unmarried fathers. It would have
conferred on ministers the power to make
regulations affecting unmarried fathers and their
parental responsibilities and rights in relation to
their children. That power has been removed from
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Subordinate Legislation Committee
Remit and membership
Remit:
1. The remit of the Subordinate Legislation Committee is to consider and report
on(a) any(i) subordinate legislation laid before the Parliament;
(ii) Scottish Statutory Instrument not laid before the Parliament but
classified as general according to its subject matter,
and, in particular, to determine whether the attention of the Parliament should
be drawn to any of the matters mentioned in Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other
proposed legislation;
(c) general questions relating to powers to make subordinate legislation; and
(d) whether any proposed delegated powers in particular Bills or other
legislation should be expressed as a power to make subordinate legislation.
(Standing Orders of the Scottish Parliament, Rule 6.11)
Membership:
Dr Sylvia Jackson (Convener)
Mr Adam Ingram
Gordon Jackson (Deputy Convener)
Mr Kenneth Macintosh
Mr Stewart Maxwell
Murray Tosh
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Subordinate Legislation Committee
46th Report, 2005 (Session 2)
Family Law (Scotland) Bill as amended at Stage 2
The Committee reports to the Parliament as follows—
Introduction
1.
At its meeting on 13 December 2005, the Committee considered the inserted
or substantially amended delegated powers provisions in the Family Law
(Scotland) Bill as amended at stage 2. The Committee reports to the Parliament
on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided a supplementary delegated
powers memorandum (“DPM”) to the Committee, which is published at Annex A
to this report, and correspondence with the Executive is published at Annex B.
Delegated powers
3.
The Committee considered all of the powers as set out in the DPM and is
content with new section 13A, new section 14A(3), new section 32A and with the
removal of section 17(3).
Section 14A(4) – Financial provision on divorce and dissolution of civil
partnership: Pension Protection Fund
4.
The Committee noted the unusual provision in section 14A(4), which it
considered allowed Ministers to amend an order of the court. The Committee was
particularly concerned by the inserted subsection (7C)(b) which states "such other
modifications as may be prescribed by regulations by the Scottish Ministers". It
considered that this provision gave Ministers a very wide and unrestricted power
and that such a power should be limited.
5.
The Committee sought the views of the Executive on the intended policy of
the provision and asked for clarification of its reasoning for choosing to take such a
wide power.
6.
The Executive provided full explanation and additional information in relation
to the taking of this power as reprinted at Annex B to this report.
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ANNEX A
SUPPLEMENTARY MEMORANDUM ON DELEGATED POWERS
FAMILY LAW (SCOTLAND) BILL
Purpose
1. This supplementary Memorandum has been prepared by the Scottish
Executive to accompany the Family Law (Scotland) Bill following Stage 2 which
commenced on 5th October 2005 and concluded on 30th November 2005. It
details further provisions in the Family Law (Scotland) Bill that confer powers to
make subordinate legislation, and a power which has been removed from the Bill,
introduced by way of amendment at Stage 2. It describes the persons upon whom
these powers are conferred, the form in which the powers are to be exercised, the
Parliamentary procedure to which the powers are to be subject and why it is
considered necessary to delegate the powers. It explains why it is considered
necessary to remove a delegated power from the Bill. It does not form part of the
Bill and has not been endorsed by the Parliament.
Further delegated powers
Section 13A Postponement of decree of divorce where religious impediment
to remarry exists
Power conferred on:
Power exercisable by:
Parliamentary procedure:

The Scottish Ministers
Regulations made by statutory instrument
Negative resolution of the Scottish
Parliament

2. Section 13A confers on Scottish Ministers the power to make regulations
prescribing religious bodies for the purpose of the definition of “religious marriage”
contained in the section.
Justification for taking this power
3. Section 13A was introduced into the Bill by way of non-Executive amendment
at Stage 2. The section inserts a new section 3A into the Divorce (Scotland) Act
1976 to give the court the power, where a party in an action of divorce is
prevented by a religious impediment from undertaking a religious marriage, to
postpone the grant of decree until the other party to the action has acted to
remove or to assist in the removal of the impediment if he or she is able to do so.
For the purposes of the section a religious marriage will be a marriage solemnised
by a marriage celebrant of a religious body prescribed in regulations made by the
Scottish Ministers. The section is intended to assist those who, as a matter of faith,
can only remarry within their religion but who are currently prevented from doing
so until an impediment is removed.
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4. In terms of section 3A(9) of the Divorce (Scotland) Act 1976, as inserted by
section 13A of the Bill, such regulations will be subject to annulment in pursuance
of a resolution of the Scottish Parliament. The negative resolution procedure is
considered to offer an appropriate balance between, on the one hand, expedition
and convenience and, on the other, the need for scrutiny for a provision of this
nature. It is appropriate that this matter be dealt with by secondary legislation to
provide for flexibility and the opportunity to consult with interested parties on the
technical detail required in this area.
Section 14A(3) Financial provision on divorce and dissolution of civil
partnership: Pension Protection Fund
Power conferred on:
Power exercisable by:
Parliamentary procedure:

The Scottish Ministers
Regulations made by statutory instrument
Negative resolution of the Scottish
Parliament

5. Section 14A(3)(d) provides for the Scottish Ministers to make regulations
prescribing a method for the verification and apportionment of compensation
payable by the Board of the Pension Protection Fund which forms part of
matrimonial property.
Justification for taking this power
6. In terms of the Pensions Act 2004 the Board of the Pension Protection Fund
will, in respect of the pension schemes provided for in that Act, pay compensation
to persons who have lost their pension as a result of the scheme having been
wound up. Section 14A of the Bill seeks to amend section 10 of the Family Law
(Scotland) Act 1985 so that where such compensation is payable it will form part of
matrimonial property. The regulation making power will allow the Scottish Ministers
to provide for verification of the compensation payable and the proportion which
shall form part of matrimonial property for the purposes of financial provision on
divorce. This power will sit alongside the existing power in section 10(8) and (8A)
for Scottish Ministers to make regulations in relation to the calculation and
verification of benefits in respect of a pension which forms part of matrimonial
property.
7. In terms of section 10(9) of the Family Law (Scotland) Act 1985, such
regulations will be subject to annulment in pursuance of a resolution of the
Scottish Parliament. The technical nature of these provisions is more appropriately
dealt with by secondary legislation. The negative resolution procedure is
considered to offer an appropriate balance between, on the one hand, expedition
and convenience in what is essentially a very technical area of the law and, on the
other, the need for scrutiny for a provision of this nature.

3
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Section 14A(4) Financial provision on divorce and dissolution of civil
partnership: Pension Protection Fund
Power conferred on:
Power exercisable by:
Parliamentary procedure:

The Scottish Ministers
Regulations made by statutory instrument
Negative resolution of the Scottish
Parliament

9. In the event that the Board of the Pension Protection Fund assumes
responsibility for a pension scheme, section 14A(4)(a) makes provision for the
Scottish Ministers to prescribe any modifications necessary to an order made
under section 12A(2) of the Family Law (Scotland) Act 1985 to enable that order to
be implemented by the Board.
Justification for taking this power
10. There may be cases where, at the time when the Board of the Pension
Protection Fund assumes responsibility for a pension scheme, an order which has
been made under section 12A(2) of the Family Law (Scotland) Act 1985 has not
yet been implemented by the trustees or managers of that scheme. The regulation
making power is necessary to ensure that in all cases where the Board has
assumed responsibility for a pension scheme a court order made under section
12A(2) can be implemented by the Board.
11. In terms of section 12A(9) of the Family Law (Scotland) Act 1985, such
regulations will be subject to annulment in pursuance of a resolution of the
Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, expedition and convenience and,
on the other, the need for scrutiny for a provision of this nature.
Section 32A Ancillary provision
Power conferred on:
Power exercisable by:
Parliamentary procedure:

The Scottish Ministers
Order made by statutory instrument
Negative resolution procedure or affirmative
resolution procedure

12. Section 32A provides for the Scottish Ministers by order to make such
consequential, transitional or saving provision as they consider appropriate in
consequence of or to give full effect to the Family Law (Scotland) Bill as enacted.
Justification for taking this power
13. This order-making power is necessary to ensure that full effect can be given
to the Bill once it is enacted. The power will allow the Scottish Ministers to make
any modifications to primary legislation or subordinate legislation which are
consequential on the Bill. It will ensure that any transitional or savings provisions
which are necessary in relation to existing statutory rights or obligations can be
made.
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14. An order under this section which amends or modifies subordinate legislation
will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, expedition and convenience and,
on the other, the need for scrutiny for a provision of this nature.
15. An order under this section which modifies primary legislation shall not be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament. The affirmative resolution procedure is
considered to offer the appropriate level of scrutiny for a provision of this nature.
16. In consequence of the new ancillary provision at 32A of the Bill section 34(4) of
the Bill is no longer required as the commencement order will not include any
transitional or savings provisions. These, if required, will be made by a separate
negative instrument and accordingly section 34(4) has been removed.
Delegated power removed from the Bill
Section 17(3) Parental responsibilities and rights of unmarried fathers
Power conferred on:
Power exercisable by:
Parliamentary procedure:

The Scottish Ministers
Regulations made by statutory instrument
Negative resolution of the Scottish
Parliament

17. Section 17(3) of the Bill as introduced conferred on the Scottish Ministers the
power to make regulations making provision for or in connection with specifying
cases in which a father––
(a) who was not married to the mother at the time of the child’s conception or
subsequently; and
(b) is not registered as the child’s father under any of the enactments
mentioned in section 3(1A) of the Children (Scotland) Act 1995 (as inserted
by section 17(3) of the Bill)
shall have parental responsibilities and rights in relation to the child.
Justification for removing the power
18. The regulation making power at section 17(3) was intended to allow the
Scottish Ministers to make regulations to recognise the parental responsibilities
and rights of fathers of children whose births were registered outside the United
Kingdom, as long as the registration was made with the mother’s consent and
conferred equivalent parental responsibilities and rights in the jurisdiction
concerned. It was decided that this power is unnecessary as the concept of
parental responsibilities and rights as enacted in the Children (Scotland) Act 1995
and similar legislation in other parts of the United Kingdom is unlikely to be
replicated in similar form in other jurisdictions and accordingly such a power would
never be used.

5
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ANNEX B
Letter to Deputy Minister for Justice from Convener of Subordinate
Legislation Committee
Family Law (Scotland) Bill as amended at Stage 2
The Subordinate Legislation Committee met this morning to consider the
delegated powers in the Family Law (Scotland) Bill as inserted or amended at
Stage 2.
The Committee noted the unusual provision in section 14A(4), which allows
Ministers to amend an order of the court. The Committee is particularly concerned
by the inserted subsection (7C)(b) where it states "such other modifications as
may be prescribed by regulations by the Scottish Ministers". It considers that this
provision gives Ministers a very wide and unrestricted power and that such a
power should be limited, for example by being expressed as allowing
consequential amendment relating to the earlier provisions in 14A(4). The
Committee seeks the views of the Executive as to whether the intended policy of
the power, as set out at paragraph 10 of the supplementary memorandum on
delegated powers, could be achieved with such an amendment.
The Committee also urgently seeks clarification from the Executive as to its
reasoning for choosing to take such a wide power and for explanation as to why it
considers that this power is necessary.
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Response from Deputy Minister for Justice to Convener of Subordinate
Legislation Committee

FAMILY LAW (SCOTLAND) BILL AS AMENDED AT STAGE 2
Thank you for your letter of 13th December, concerning the Subordinate
Legislation Committee’s consideration of the Family Law (Scotland) Bill as
amended at Stage 2. I trust the following response will prove helpful in clarifying
the points you have raised.
Subsections (7B) and (7C) of section 12A of the Family Law (Scotland) Act 1985
(inserted by section 14A(4) of the Bill) are intended to deal with the situation where
a court has made an earmarking order under subsection (2) of section 12A which
has not been implemented at the time the trustees or managers of a pension
scheme receive a transfer notice under section 160 of the Pensions Act 2004. In
terms of section 161 of the Pensions Act 2004, the effect of such a transfer notice
is that the trustees or managers are relieved of their pension obligations, the
Board of the Pension Protection Fund (“the PPF Board”) becomes responsible for
paying pension compensation in terms of the provisions in that Act and the
pension scheme is treated as wound up.
A court order under section 12A(2) earmarks part or all of any lump sum to which
the party with the pension is entitled so that, when the lump sum becomes due,
part or all of it is payable to the other party. Where such an order has been made,
but a transfer notice is given prior to the lump sum’s becoming due, subsections
(7B) and (7C) will operate to allow the order to be implemented by the PPF Board.
However, subsections (7B) and (7C)(a) are cast in such a way that these
provisions will operate only if the order imposes a requirement on the trustees or
managers of a pension scheme to pay to the other party an amount by reference
to the lump sum. These provisions are drafted in this way to correspond with the
terms of section 12A(2).
The regulation-making power at (7C)(b) is necessary to allow Scottish Ministers to
deal with cases where the terms of an order identifying the pension scheme or
those responsible for it or the lump sum are not as cast in (7C)(a). For example,
there might be cases where an earmarking order imposes a requirement on the
trustees or managers of a pension scheme to pay a specific amount in terms of
the lump sum, but the order itself does not say that the amount is by reference to
the lump sum.
The regulation-making power is not, strictly speaking, a power to amend an order
of court. It is a power to modify the order for the purposes of giving effect to it
where otherwise that would not be possible. The rationale for having this power is
the same as that for including subsections (7B) and (7C)(a) in the Bill, namely to
enable earmarking orders which otherwise would be incapable of implementation
to be implemented in so far as the amount of compensation allows.
The power requires to be wider than consequential on the earlier provisions to
ensure that these court orders can be given effect to as not all modifications will

7
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necessarily be consequential on subsections (7B) and (7C). For example, an
earmarking order might identify the pension scheme or the trustees and managers
by reference to a trust deed or make no reference to a lump sum as such but
merely specify an amount. Subsection (7B) provides that subsection (7C) applies
where the court has made an earmarking order imposing requirements on the
trustees or managers of an occupational pension scheme. To modify a court order
to the effect that a specified amount is to be payable by reference to PPF
compensation would not be consequential on subsection (7B). The intention is to
allow provision to be made for earmarking orders under section 12A(2) that need
more adaptation than subsection (7C)(a) would enable to be made.
Finally, the Committee may wish to note that subsections (7B) and (7C) are
modelled on section 25E(2) and (3) of the Matrimonial Causes Act 1973 (inserted
by paragraph 3 of Schedule 12 to the Pensions Act 2004). In particular, there is a
direct parallel between the regulation-making power in section 25E(3)(b) and that
in new section 12A(7C)(b).
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Family Law (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 34
Long Title

Schedules 1 to 3

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Cathy Jamieson
1

In section 2, page 1, line 27, leave out <gave> and insert <purported to give>
Cathy Jamieson

2

In section 2, page 2, line 5, leave out <gave> and insert <purported to give>
Section 2A
Pauline McNeill

6

In section 2A, page 2, line 21, at end insert—
<(3)

Nothing in subsection (1) shall affect the application of the rule in relation to
cohabitation with habit and repute where—
(a) the cohabitation with habit and repute began after commencement; and
(b) the conditions in subsection (4) are met.

(4)

Those conditions are—
(a) that the cohabitation with habit and repute was between two persons, one of
whom, (“A”), is domiciled in Scotland;
(b) that the person with whom A was cohabiting, (“B”), died domiciled in Scotland;
(c) that, before the cohabitation with habit and repute began, A and B purported to
enter into a marriage (“the purported marriage”) outwith the United Kingdom;
(d) that, in consequence of the purported marriage, A and B believed themselves to be
married to each other and continued in that belief until B’s death;
(e) that the purported marriage was invalid under the law of the place where the
purported marriage was entered into; and
(f) that A became aware of the invalidity of the purported marriage only after B’s
death.>
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Section 5
Cathy Jamieson
7

In section 5, page 3, line 15, after <“sale”> insert <, where it first occurs,>
Section 10
Brian Adam

35

In section 10, page 6, leave out line 8
Cathy Jamieson

8

In section 10, page 6, line 8, leave out <“18 months”> and insert <“one year”>
Cathy Jamieson

9

In section 10, page 6, line 9, leave out <“three”> and insert <“two”>
Section 13A
Stewart Stevenson

36

In section 13A, page 7, line 16, leave out from <prescribed> to end of line 19 and insert
<religious body, one or more of whose members may solemnise marriages by virtue of section
8(1)(a)(ii) or 9 of the Marriage (Scotland) Act 1977 (c.15).>
Stewart Stevenson

37

In section 13A, page 7, line 20, leave out <prescribed>
Stewart Stevenson

38

In section 13A, page 7, leave out lines 28 to 30.
Mike Rumbles

10

Leave out section 13A
After section 13A
Margaret Mitchell

39

After section 13A, insert—
<Breakdown of communication between partners: effect on children
Breakdown of communication between partners: effect on children
(1)
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On this section coming into force, the Scottish Ministers shall initiate a campaign to
promote public awareness of the negative impact that a breakdown in communication
between couples—

2

(a) whose relationship has ended; and
(b) who were or are living together as a family with children,
may have on the welfare of any such children.
(2)

In this section, “breakdown in communication” includes—
(a) lack of communication;
(b) hostile or obstructive behaviour.>
After section 15

Cathy Jamieson
*11

After section 15, insert—
<Special destinations: revocation on divorce or annulment
Special destinations: revocation on divorce or annulment
(1)

Subsections (2) and (3) apply where—
(a) heritable property is held in the name of—
(i)

a person (“A”) and A’s spouse (“B”) and the survivor of them;

(ii) A, B and another person and the survivor or survivors of them;
(iii) A with a special destination on A’s death, in favour of B;
(b) A and B’s marriage is terminated by divorce or annulment; and
(c) after the divorce or annulment A dies.
(2)

In relation to the succession to A’s heritable property (or part of it) under the
destination, B shall be deemed to have failed to survive A.

(3)

If a person has in good faith and for value (whether by purchase or otherwise) acquired
title to the heritable property, the title so acquired shall not be challengeable on the
ground that, by virtue of subsection (2), the property falls to the estate of A.

(4)

Subsection (2) shall not apply if the destination specifies that B is to take under the
destination despite the termination of A and B’s marriage by divorce or annulment.>
After section 15A

Phil Gallie
40

After section 15A, insert—
<Offer of payments towards maintenance of children
Offer of payments towards maintenance of children
In section 50 of the Children Act 1975 (c.72) (payments towards maintenance of
children) for the words “may make to that person” there shall be substituted “must make
an offer to that person of”>

3
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Section 15B
Cathy Jamieson
12

In section 15B, page 10, line 38, leave out from beginning to <conception”> in line 9 on page 11
and insert—
<( ) in subsection (4), in paragraph (a), for the words from “this”, where it first occurs,
to the end of that paragraph there shall be substituted “section 15B of the Family
Law (Scotland) Act 2005 (asp 00)”;>
Cathy Jamieson

13

In section 15B, page 11, line 15, leave out <After paragraph (c) of> and insert <In>
Cathy Jamieson

14

In section 15B, page 11, line 16, after <provisions)> insert—
<( ) in paragraph (c), at the end, there shall be inserted “(including, in particular, the
competence of bringing an action of declarator of legitimacy, legitimation or
illegitimacy in connection with such succession or devolution)”; and
( ) after that paragraph,>
After section 17
Ms Rosemary Byrne

41

After section 17, insert—
<Court orders concerning parental responsibilities etc.: role of wider family members
Court orders concerning parental responsibilities etc.: role of wider family
members
After paragraph (a) of subsection (7) of section 11 of the Children (Scotland) Act 1995
(c.36) (court orders relating to parental responsibilities etc.) there shall be inserted—
“(aa) shall have regard to the charter for grandchildren or to other current
guidance issued by the Scottish Ministers concerning the promotion of
effective relationships between children and family members other than
parents;”>
Pauline McNeill

42

After section 17 insert—
<Court orders relating to parental responsibilities etc.
Court orders relating to parental responsibilities etc.: expedited court procedure
The Scottish Ministers shall request that the rules councils of the Court of Session and
Sheriff Court establish expedited court procedures for the making of orders under
section 11 of the Children (Scotland) Act 1995 (c.36) (court orders relating to parental
responsibilities etc.).>
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Stewart Stevenson
44

After section 17, insert—
<Family relationship support services
Duty on local authorities to provide family relationship support services
Each local authority shall provide a family relationship support service, which shall
include—
(a) relationship counselling services;
(b) family mediation services for couples with children, whose relationship has
ended; and
(c) the provision of contact centres, the purpose of which is to facilitate contact
between a child and an individual who has parental responsibilities and rights in
relation to the child but with whom the child does not live.>
Section 17A
Stewart Stevenson

45

In section 17A, page 13, line 4, after <speech> insert—
<(aa) written communication;
(ab) gestures;
(ac) electronic communication;
(ad) creation of a picture;
(ae) creation of a moving picture;
(af) execution of a computer program;>
Section 17B
Cathy Jamieson

15

Leave out section 17B
Section 18
Fergus Ewing
Supported by: Brian Adam

16

In section 18, page 13, line 28, after <wife> insert <for at least one year>
Fergus Ewing
Supported by: Brian Adam

17

In section 18, page 13, line 30, at end insert <for at least one year>

5
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Cathy Jamieson
18

In section 18, page 13, line 31, leave out from <is> to end of line 35 and insert <(“A”) is a
cohabitant of another person (“B”), the court shall have regard to—
(a) the length of the period during which A and B have been living together (or lived
together);

5

(b) the nature of their relationship during that period; and
(c) the nature and extent of any financial arrangements subsisting, or which subsisted,
during that period.>
Fergus Ewing
Supported by: Brian Adam

18A As an amendment to amendment 18, line 4, at end insert <(and it shall be presumed, unless the
contrary is shown, that if the period during which A and B have been living together (or lived
together) is less than one year then A is not a cohabitant of B)>
Section 21
Fergus Ewing
Supported by: Brian Adam
22

In section 21, page 14, line 30, leave out <after having regard to the matters mentioned in
subsection (3)> and insert <if it considers that either of the matters referred to in subsection (3)
applies>
Pauline McNeill

46

In section 21, page 14, line 33, at end insert <in respect of those matters;>
Marlyn Glen

3

In section 21, page 14, line 36, at end insert <; or
( ) a child who is being or has been carried by one of the cohabitants as a
result, in pursuance of a joint decision by them, of the placing in her of an
embryo or of sperm and eggs or of her artificial insemination;>
Fergus Ewing
Supported by: Brian Adam

23

In section 21, page 14, line 39, leave out from beginning to end of line 17 on page 15 and insert—
<( ) that, because of the cohabitation ending, the applicant is suffering, or will suffer,
financial hardship and that the making of an order under subsection (2) would be
necessary to relieve the applicant of that hardship;
( ) that the welfare of any relevant child is, or will be, endangered as a result of the
cohabitation ending and that the making of an order under subsection (2) would be
necessary to protect the welfare of the child.>

6
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Fergus Ewing
Supported by: Brian Adam
*24

In section 21, page 15, leave out from line 33 to end of line 3 on page 16
Section 22
Pauline McNeill

47

In section 22, page 16, line 17, at end insert—
<( ) the length of the period during which the deceased and the survivor lived
together;>
Pauline McNeill

48

In section 22, page 16, line 24, at end insert—
<( )

For the avoidance of doubt, the amount of any claim to legal rights by any child out of
the deceased’s net intestate estate shall be calculated after the satisfaction of any claim
to the estate by virtue of an order under subsection (2).>

Stewart Stevenson
49

In section 22, page 16, line 35, leave out <deceased died> and insert <death of the deceased was
established>
Section 24
Cathy Jamieson

50

In section 24, page 18, line 24, leave out from <who> to <by> in line 25 and insert <of>
Cathy Jamieson

51

In section 24, page 18, line 30, at end insert—
<(5)

In subsection (3), “child of the pursuer and the defender” includes any child or
grandchild of the pursuer or the defender, and any person who has been
brought up or treated by the pursuer or the defender as if the person were a
child of the pursuer or, as the case may be, the defender, whatever the age of
such a child, grandchild or person.>
After section 26A

Cathy Jamieson
25

After section 26A, insert—
<Amendments of Adults with Incapacity (Scotland) Act 2000
Termination of power of attorney on separation, dissolution or nullity of civil
partnership
Section 24 of the Adults with Incapacity (Scotland) Act 2000 (asp 4) (termination of
continuing or welfare power of attorney) shall be amended as follows—
7
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(a) after subsection (1), there shall be inserted—
“(1A) If the granter and the continuing or welfare attorney are in civil partnership
with each other the power of attorney shall, unless the document conferring it
provides otherwise, come to an end on the granting of—
(a) a decree of separation of the partners in the civil partnership;
(b) a decree of dissolution of the civil partnership;
(c) a declarator of nullity of the civil partnership.”;
(b) in subsection (4), after “(1)” there shall be inserted “or subsection (1A)”>.
Section 34
Margaret Mitchell
52

In section 34, page 24, line 5, after <section> insert <and section (Breakdown of communication
between partners: effect on children)>
Stewart Stevenson

53

In section 34, page 24, line 6, at end insert—
<( )

Any order bringing section (Duty on local authorities to provide family relationship
support services) into force shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.>
Schedule 1

Cathy Jamieson
26

In schedule 1, page 26, line 11, after <“sale”> insert <, where it first occurs,>
Marlyn Glen

4

In schedule 1, page 27, line 37, leave out <of the family or a child in the> and insert <in the
permanent or temporary>
Cathy Jamieson

27

In schedule 1, page 28, line 14, leave out <“one year”> and insert <“18 months”>
Cathy Jamieson

28

In schedule 1, page 28, line 15, leave out <“two”> and insert <“three”>
Cathy Jamieson

5

In schedule 1, page 28, line 21, leave out <gave> and insert <purported to give>
Cathy Jamieson

*29
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In schedule 1, page 28, line 28, at end insert—

8

<After section 124 there shall be inserted—
Special destinations: revocation on dissolution or annulment
“124A
(1)

Special destination: revocation on dissolution or annulment
Subsections (2) and (3) apply where—
(a) heritable property is held in the name of—
(i)

a person (“A”) and A’s civil partner (“B”) and the survivor of
them;

(ii) A, B and another person and the survivor or survivors of them;
(iii) A with a special destination on A’s death, in favour of B;
(b) A and B’s civil partnership is terminated by dissolution or annulment;
and
(c) after the dissolution or annulment A dies.
(2)

In relation to the succession to A’s heritable property (or part of it) under the
destination, B shall be deemed to have failed to survive A.

(3)

If a person has in good faith and for value (whether by purchase or otherwise)
acquired title to the heritable property, the title so acquired shall not be
challengeable on the ground that, by virtue of subsection (2), the property falls
to the estate of A.

(4)

Subsection (2) shall not apply if the destination specifies that B is to take under
the destination despite the termination of A and B’s civil partnership by
dissolution or annulment.”>
Schedule 2

Cathy Jamieson
30

In schedule 2, page 29, line 25, at end insert—
<The Land Registration (Scotland) Act 1979 (c.33)
In subsection (3) of section 12 of the Land Registration (Scotland) Act 1979 (Keeper’s
indemnity in respect of loss), at the end there shall be added—
“(r) the loss is suffered by the estate of a deceased former spouse in respect
of heritable property falling to it where the title to the property or to any
interest in the property has been acquired by another person and is
unchallengeable by virtue of section (Special destinations: revocation on
divorce or annulment) of the Family Law (Scotland) Act 2005 (asp 00);
(s) the loss is suffered by the estate of a deceased former civil partner in
respect of heritable property falling to it where the title to the property or
to any interest in the property has been acquired by another person and is
unchallengeable by virtue of section (Special destinations: revocation on
dissolution or annulment) of the Civil Partnership Act 2004 (c.33).”>

9


321

Schedule 3
Cathy Jamieson
31

In schedule 3, page 31, line 9, at end insert—
<The Sheriff Courts (Scotland) Act 1907
(c.51)>

Section 38B.

Cathy Jamieson
32

In schedule 3, page 31, line 35, leave out <and subsection (3)> and insert <, subsection (3) and, in
subsection (4), paragraph (c)>
Cathy Jamieson

33

In schedule 3, page 31, line 38, at end insert—
<The Court of Session Act 1988 (c.36)

Section 19.>

Cathy Jamieson
34

In schedule 3, page 32, line 11, at end insert—
<Section 129.>
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Family Law (Scotland) Bill
Supplement to the Marshalled List of Amendments selected for
Stage 3
The following amendment was lodged as a manuscript amendment under Rule 9.10.6. The
Presiding Officer has agreed under that Rule that this amendment may be moved at the
meeting of the Parliament on 15 December 2005. The amendment will be debated in group
4. The amendment will be called immediately after amendment 4 (on page 8 of the
Marshalled List of Amendments).
Schedule 1
Cathy Jamieson
54

In schedule 1, page 28, leave out line 14

SP Bill 36A-ML (Supp.)

1

Session 2 (2005)
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Family Law (Scotland) Bill
Groupings of Amendments for Stage 3
Note: The time limits indicated are those set out in the timetabling motion to be considered
by the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the groups above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be
concluded by the time indicated, although the amendments in those groups may still be
moved formally and disposed of later in the proceedings.

Group 1: Void marriages / civil partnerships
1, 2, 5
Group 2: Circumstances in which marriage by cohabitation with habit and repute may have
effect
6
Group 3: Occupancy rights: dealings with third parties
7, 26
Group 4: Divorce/dissolution of civil partnership: separation periods
35, 8, 9, 54, 27, 28
Debate to end no later than 1 hour 15 minutes after proceedings begin
Group 5: Postponement of decree of divorce where religious impediment to remarry exists
36, 37, 38, 10
Group 6: Breakdown of communication between partners: effect on children
39, 52
Group 7: Special destinations
11, 29, 30
Group 8: Payments towards maintenance of children
40
Debate to end no later than 2 hours 10 minutes after proceedings begin
Group 9: Abolition of status of illegitimacy
12, 13, 14, 32
Group 10: Court orders concerning parental responsibilities etc.: role of wider family
members
41
Group 11: Court orders relating to parental responsibilities etc.
42, 15
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Group 12: Family relationship support services
44, 53
Group 13: Conduct constituting abuse: definition
45
Debate to end no later than 3 hours 30 minutes after proceedings begin

Group 14: Meaning of “cohabitant”
16, 17, 18, 18A
Group 15: Financial provision where cohabitation ends: matters court may take into
consideration
22, 46, 23, 24
Group 16: Financial provision for artificially conceived child where cohabitation ends
3
Debate to end no later than 4 hours 25 minutes after proceedings begin
Group 17: Provision for cohabitant dying intestate
47, 48, 49
Group 18: Family interdicts: definition of “child”
50, 51, 4
Group 19: Termination of power of attorney on dissolution, etc of civil partnership
25
Group 20: Divorce, etc or dissolution, etc of civil partnership: Lord Advocate as party to
proceedings
31, 33, 34
Debate to end no later than 4 hours 55 minutes after proceedings begin

2
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 3, No. 42

Session 2

Meeting of the Parliament
Thursday 15 December 2005
Note: (DT) signifies a decision taken at Decision Time.
Family Law (Scotland) Bill - Stage 3: The Bill was considered at Stage 3.
The following amendments were agreed to without division: 1, 2, 6, 7 and 11
The following amendments were agreed to (by division)—
8 (For 91, Against 34, Abstentions 0)
9 (For 93, Against 31, Abstentions 1)
The following amendments were disagreed to (by division)—
35 (For 13, Against 111, Abstentions 1)
10 (For 7, Against 108, Abstentions 1)
39 (For 10, Against 95, Abstentions 8)
The following amendments were moved and, with the agreement of the
Parliament, withdrawn: 36 and 40.
The following amendments were not moved: 37 and 38.
The Presiding Officer extended the time-limits under Rule 9.8.4A.
Family Law (Scotland) Bill - Stage 3: The Parliament resumed
consideration of the Bill at Stage 3.
The following amendments were agreed to without division: 12, 13, 14, 18, 50,
51, 25, 26, 5, 29, 30, 31, 32, 33 and 34.
The following amendments were agreed to (by division)—
15 (For 78, Against 39, Abstentions 0)
4 (For 92, Against 10, Abstentions 11)
The following amendments were disagreed to (by division)—
41 (For 21, Against 96, Abstentions 2)
42 (For 45, Against 74, Abstentions 0)
44 (For 28, Against 87, Abstentions 0)
3 (For 22, Against 91, Abstentions 2)
49 (For 34, Against 85, Abstentions 0)
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The following amendments were moved and, with the agreement of the
Parliament, withdrawn: 45, 16, 22 and 47.
The following amendments were not moved: 17, 18A, 46, 23, 24, 48, 52, 53,
54, 27 and 28.
The Presiding Officer extended the time-limits under Rule 9.8.4A.
Motion without Notice: Margaret Curran moved without notice that, under
Rule 9.8.5A, the debate on Group 20 be extended by 10 minutes.
The motion was agreed to.
Family Law (Scotland) Bill: The Minister for Justice (Cathy Jamieson)
moved S2M-3628—That the Parliament agrees that the Family Law
(Scotland) Bill be passed.
After debate, the motion was agreed to ((DT) by division: For 104, Against 12,
Abstentions 6).
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Scottish Parliament
Thursday 15 December 2005
[THE PRESIDING OFFICER opened the meeting at
09:15]

Family Law (Scotland) Bill:
Stage 3
The Presiding Officer (Mr George Reid): Good
morning. We start with stage 3 of the Family Law
(Scotland) Bill. I will make the usual
announcement about the procedures to be
followed. First, we deal with amendments to the
bill, and then we move on to the debate on the
motion to pass the bill. For the first part, members
should have before them the bill as amended at
stage 2; the marshalled list, which contains the
amendments that have been selected for debate;
a supplement to the marshalled list, which
contains one manuscript amendment that I have
agreed may be moved during today’s proceedings;
and the groupings, which I have agreed.
The division bell will sound and proceedings will
be suspended for five minutes before the first
division this morning. The period of voting for the
first division will be 30 seconds. Thereafter, I will
allow a voting period of one minute for the first
division following a debate. All other divisions will
last 30 seconds.
Section 2—Void marriages
The Presiding Officer: Group 1 is on void
marriages and civil partnerships. Amendment 1 is
grouped with amendments 2 and 5.
The Deputy Minister for Justice (Hugh
Henry): Section 2 is concerned with putting on
record certain elements of the common law in
Scotland. It will place on a statutory footing the
existing grounds at common law under which a
marriage would be void. One of the key policy
objectives in putting the rules for void marriage
into statute was to dispense with tacit mental
reservation as a ground for nullity, because it is
considered to encourage sham marriages.
Persuasive arguments have been received from
the Scottish Law Commission that, due to a recent
court case—which was reported after stage 2
consideration of section 2—the existing section is
potentially flawed under certain circumstances, so
amendments 1 and 2 have been lodged to ensure
that the policy aims of the section will be met.
Amendment 5 replicates the change in relation to
civil partnership.
I move amendment 1.
Stewart Stevenson (Banff and Buchan)
(SNP): What a welcome relief it is that we are at
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stage 3 at last. I will support all three of the
amendments in the group. I welcome the rejection
of a manuscript amendment that was submitted
very late, because not selecting late amendments
promotes effective debate at this stage. I would
like, with your indulgence, Presiding Officer, to ask
whether the minister can confirm that manuscript
amendment 55’s not being selected for debate will
not have any material effect on the bill.
Margaret Mitchell (Central Scotland) (Con): I
confirm that I will support amendment 1, which is
welcome in that it will fill a gap in current law.
Hugh Henry: We do not believe that there will
be any unforeseen consequences of manuscript
amendment 55’s not being selected. In effect, that
amendment referred to something that was no
longer there. At some point in the future, we will
use a suitable legislative vehicle to effect the
appropriate change.
I apologise to you, Presiding Officer, and to
Parliament, for the lodging of that manuscript
amendment. It was done without our knowledge,
albeit with the best intentions, at a very late stage.
Both Cathy Jamieson and I felt that it would be
inappropriate for it to be debated and considered
today. We felt that, given that there would
essentially be no consequences of its not being
agreed to, it would be better to deal with the
matter at another time, rather than have it cause
anxiety and confusion or create the impression of
our trying to bounce Parliament into a decision.
Amendment 1 agreed to.
Amendment
agreed to.

2

moved—[Hugh

Henry]—and

Section 2A—Abolition of marriage by
cohabitation with habit and repute
The Presiding Officer: Group 2 is on
circumstances in which marriage by cohabitation
with habit and repute may have effect.
Amendment 6, in the name of Pauline McNeill, is
the only amendment in the group.
Pauline McNeill (Glasgow Kelvin) (Lab): The
doctrine of marriage by cohabitation with habit and
repute was defined by the Scottish Law
Commission as follows:
“If a man and a woman who are free to marry each other
cohabit as husband and wife in Scotland for a considerable
time and are generally regarded as being husband and wife
they are presumed to have consented to be married, even
if only tacitly, and, if the presumption is not rebutted, will be
held to be married by cohabitation with habit and repute …
without the need for a court decree”.

In practice, a court decree of declarator is
sometimes necessary before a third party will
accept that the requirements for this type of
marriage have been met.
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It has been said that this form of marriage has
little to commend it and that it has in reality been a
way of conferring rights on cohabitants,
particularly on the death of a partner. For that
reason, the Scottish Law Commission and the Law
Society of Scotland argue that we should abolish
the doctrine.
The doctrine was used during world wars when
people never got around to marrying but, to all
intents and purposes, held themselves out as
married. Other people have also relied on the
provision. Times have changed and it is now
socially acceptable to live in forms of relationship
other than marriage. Given that we are to confer
new rights on cohabiting couples, perhaps it is
time to move on.
Some 57 per cent of people who were surveyed
thought that people living in a common-law
marriage had the same rights as married couples,
but that is clearly not the case. The Justice 1
Committee was keen for the Executive to make it
clear to couples what type of relationship they are
in and what the legal consequences are. The bill
provides a good opportunity for it to do so.
Before stage 1, the Executive said that it was
neutral on whether to abolish the doctrine, and
sought the committee’s view on whether the laws
in question should be swept away. By and large,
the committee was concerned only about whether
any couple would be disadvantaged if the doctrine
were swept away. During the stage 2 debate, the
committee was advised that it would, in the case
of foreign marriages, still be possible for couples
to rely on the doctrine, but that later turned out not
to be the case.
Other members of the committee and I were
concerned that there might be disadvantage, albeit
in only a few cases a year, to couples who married
abroad but found out later that they were not
legally married in that country; such couples would
no longer be able to rely on the doctrine of
marriage by cohabitation with habit and repute.
I am grateful to the Executive for the dialogue
that we have had on the matter. Amendment 6
would simply retain the provision for some people.
Paragraph (d) of proposed new subsection (4) of
section 2A states, as a condition, that
“in consequence of the purported marriage, A and B
believed themselves to be married to each other and
continued in that belief until B’s death;

That means that we would still use the doctrine of
marriage by cohabitation with habit and repute for
the purposes of such marriages, on the death of
one of the partners.
We should always be cautious about sweeping
away a doctrine that has existed for several
hundred years, even though there is consensus in
the Scottish Law Commission and the Law Society
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that the provision is no longer required and that
only a small number of people would be affected.
I hope that the Executive will support
amendment 6 and I ask Parliament to do so, too.
I move amendment 6.
Stewart Stevenson: Like other Justice 1
Committee members, I have wrestled with the
issue during our deliberations at previous stages. I
concur with the view that has been expressed by
the committee’s convener and I will support
amendment 6. To sum up the argument, when
people believe that they are married and have
been through a marriage ceremony elsewhere, but
thereafter discover that their marriage is invalid for
a technical reason, they can—if both are living—
do something about it by having a civil ceremony
in Scotland. However, if one partner dies, there is
a real disadvantage. Amendment 6 addresses that
particular situation, which applies to very few
people, and protects a potentially vulnerable
minority.
Margaret Mitchell: I am happy to support
amendment 6. It would retain the provision in law
relating to a couple who genuinely thought that
they were married but who subsequently found out
that that was not the case. The amendment would
stop potential abuse of the status of marriage by
cohabitation with habit and repute, which the
Executive and the Law Society were concerned
about when they first thought that it would be
acceptable to do away with the provision entirely.
Hugh Henry: In response to the request from
the committee in its stage 1 report, the Executive
reconsidered its decision to retain marriage by
cohabitation with habit and repute and lodged an
amendment at stage 2 for its abolition.
I appreciate that a number of committee
members have expressed concern about
difficulties that might face some Scottish couples
who choose to marry abroad—members have
heard about that in detail from Pauline McNeill.
Stewart Stevenson was right to say that changes
in that regard will affect few, if any, people.
However, the point has been made well by Pauline
McNeill. We are happy to support amendment 6,
which is designed to address the particular
circumstances that caused concern for the Justice
1 Committee.
Pauline McNeill: I am pleased that the
Executive will accept amendment 6. It is clear that
there will no longer be a doctrine of marriage by
cohabitation with habit and repute other than for
this saving provision for foreign marriages, in
relation to which people will still have to go to court
to plead their case as to why they did not know
that, when then they got married in a foreign
country, they would not be legally married in
Scotland.
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Amendment 6 agreed to.
Section 5—Occupancy rights: dealings with
third parties
The Presiding Officer: Group 3 is on
occupancy rights: dealings with third parties.
Amendment 7, in the name of Cathy Jamieson, is
grouped with amendment 26.
Hugh Henry: Amendment 7 will make a minor
technical change to the wording of section 5 of the
bill, which concerns the conveyancing of a
matrimonial home and protection of the occupancy
rights of a non-entitled spouse.
Section 5(3)(a) of the bill will operate on section
6(3)(e) of the Matrimonial Homes (Family
Protection) (Scotland) Act 1981. It will do so by
reference to the word “sale” but, in fact, there are
two instances of that word in paragraph (e). By
specifying that we are amending the word where it
first occurs, we are removing any potential doubt
as to precisely which part of the 1981 act will be
amended. The same problem arises in relation to
the mirroring provision for civil partnerships, so an
equivalent change to schedule 1 will be made by
amendment 26.
I move amendment 7.
Amendment 7 agreed to.
Section 10—Divorce: reduction in separation
periods
The Presiding Officer: Group 4 is on
separation periods for divorce and the dissolution
of civil partnerships. Amendment 35, in the name
of Brian Adam, is grouped with amendments 8, 9,
27, 28 and 54. If amendment 35 is agreed to,
amendment 8 will be pre-empted and, if
amendment 54 is agreed to, amendment 27 will be
pre-empted.
Brian Adam (Aberdeen North) (SNP): This is
one of the more controversial areas of the bill. At
stage 2, I lodged an amendment that was similar
to amendment 8, but I would not have lodged
amendment 8 had the Executive been willing to
accept the compromise position that was reached
by the Justice 1 Committee. In fact, the committee
only narrowly failed to support the amendment that
I lodged at stage 2.
The effect of amendment 8 would be to retain
two years as the amount of time of separation
prior to a divorce when there is consent. The
reasoning behind that is that I am not in any way
convinced that it is unreasonable for a couple to
seek a divorce when they have failed to cohabit for
a consecutive period of two years. I accept that
the current stipulation of five years in situations in
which there is no consent is unreasonable.


330

21762

Figures have been produced that show that,
when the law on divorce has been liberalised, the
number of divorces has increased. The committee
was anxious not to change the law in a way that
would increase or decrease the number of
divorces; it wanted the law to be neutral in that
regard. However, the effect of the Divorce
(Scotland) Act 1976 was a 21 per cent increase in
the number of divorces that took place in 1980 and
a 30 per cent increase in 1982. The committee
might want the law not to increase the number of
divorces, but I suggest that evidence from
previous liberalisation in the divorce laws shows
that there is likely to be a further increase in
divorce.
09:30
I also understand the argument that we should
try to make the process as painless as possible
and that a long period in the limbo of separation
can lead to greater conflict, but I am not convinced
that that is necessarily the case. After all, it can
take people a long time to work through difficulties
in their relationships.
I accept that we cannot make people stay
together and I do not think that divorce should
never happen—although that is a perfectly
honourable position to take. I believe that there is
a place for divorce, but we should not take steps
that actively encourage it. When, at stage 2, I
asked the minister how the bill’s provisions would
support and encourage marriage, his silence was
deafening. In my view, section 10 will actively
encourage more divorce.
A briefing from Couple Counselling Scotland
delineates a number of the consequences that
result—
Mr Jim Wallace (Orkney) (LD): Will the
member give way?
Brian Adam: I am more than happy to do so.
Mr Wallace: Figures suggest that, in Finland,
where the non-cohabitation period is six months,
the divorce rate is 1.8 per 1,000. However, in New
Zealand, where the period is two years, the rate is
2.63 per 1,000. How can the member claim that
there is a correlation between the period of cohabitation and the prevalence of divorce?
Brian Adam: I beg to suggest that arguments
that are based on the culture in Switzerland or
New Zealand cannot necessarily be transferred to
Scotland. Today, we are making significant
changes to family law that successive
Governments
have
shrunk
away
from
implementing. I commend the Executive for having
the courage to introduce the bill, but I simply feel
that we should genuinely debate this matter—
indeed, I lodged amendment 35 to allow us to air
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the whole range of views. I respect Mr Wallace’s
views; I just do not agree either with them or with
his analysis. Evidence shows that, when divorce
laws are liberalised, divorce rates increase. I am
merely reiterating the committee’s view that that
should not happen.
The fact is that people’s circumstances change.
This morning, I heard on the radio that the
Government has decided to put some more
financial muscle behind organisations that seek to
save marriages through reconciliation. I welcome
that move.
Richard Lochhead (North East Scotland)
(SNP): Does Brian Adam agree that, if children
are involved in relationships that break down, it is
sometimes to their benefit if their parents are
allowed to move on with their lives as soon as
possible?
Brian Adam: Throughout the long debate on the
bill, I kept hearing that the bill was about trying to
help children, but there is very little focus on
children and none of the proposals suggests that
we should take different views in respect of
whether children are or are not involved in such
situations. I accept what my colleague Mr
Lochhead said, but it does not automatically follow
that a quick divorce is less painful, particularly for
children.
I also understand the—I have to say, totally
erroneous—argument that has sometimes been
advanced against the terms of amendment 35
that, in cases of spousal abuse, waiting for two
years could have dangerous consequences for the
individual who is being abused. I draw members’
attention to the fact that abuse is specifically in
and of itself a ground for divorce. Under the
Divorce (Scotland) Act 1976, where a marriage
has broken down irretrievably, a divorce can be
granted by the pursuer if one of five factual
circumstances exists. In such cases, abuse is a
ground for divorce in itself, so it would not have
any influence in a situation in which there is
consent.
I do not think that we will be able to get to a
point at which things will be done and dusted
within a year. If amendment 35 does not gather
sufficient support to win the day, I shall urge
colleagues to examine the bill as it has emerged
from the Justice 1 Committee. The committee’s
position is reasonable and takes cognisance of the
fact that many people are concerned about
devaluation of marriage, which it is perceived
might happen as a consequence of the change
that is proposed by the Executive. I certainly do
not want the arguments in favour of longer periods
to go by default, just because there may have
been stresses and strains in the Executive parties
in delivering what they perceive to be a
commitment.
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I urge members to support amendment 35,
which would leave the position as it is today. I
believe that two years is a perfectly reasonable
time and I do not accept that five years is
reasonable. The Justice 1 Committee took the
position that, for cases where consent is not given,
three years is an appropriate time. I urge members
to reject moves to introduce periods of one year
and two years.
I move amendment 35.
Hugh Henry: Section 10 has, understandably,
attracted more attention and debate than any
other part of the Family Law (Scotland) Bill. We
recognise that divorce is always a sensitive issue
and that for many people it touches on their core
beliefs about the sanctity of marriage and its
importance as one of the principal building blocks
of society. There are others who disagree, but
people have strong views on the matter.
Ministers have stated many times—I am happy
to do so again—that the Executive values and
supports marriage. We recognise its special status
and the value that it contributes to so many
families in Scotland. The Executive has not, does
not and will not undermine marriage, and we
certainly do not do so with the proposals that we
are considering today.
However, it is equally right to say that the state
cannot force people to remain married. A
proportion of marriages will end in divorce for
whatever reasons; in those circumstances it is
important, as Richard Lochhead said, to support
families so that the transition is as painless as
possible, particularly where children are involved.
Where the conflict is protracted and bitter, children
will suffer.
I want to emphasise that relationship services
are an important part of the Executive’s overall
effort to support stable families and to give
children the best possible start in life. I believe that
the best way is early intervention, through
counselling to help couples to save their marriages
or other committed relationships, where those
marriages or relationships can be saved. I accept,
however, that where separation is inevitable,
mediation can help to ensure that parents work
together sensibly to look after the best interests of
their children. Parents should not use their
children as pawns in their personal war.
I acknowledge that current services can be
made to work more effectively for users. Our view
is that counselling and mediation services are
complementary and should be linked at national
and local levels. We need integrated and cohesive
services.
Phil Gallie (South of Scotland) (Con): I hear
what the minister says about children and I accept
his arguments, but does not evidence show that


331

21765

15 DECEMBER 2005

the great majority of children suffer when their
parents are divorced, and does not he agree that it
is better to give them the maximum opportunity to
have their parents stay together?
Hugh Henry: If people want the opportunity to
stay together and to work things through in their
own interests and those of their children, we want
that to happen. Children suffer not so much from
the process of divorce as from a wide range of
factors including bitterness, fighting, arguments
and distress. Many children go through a
protracted period of suffering because of the
agonies that have been inflicted on them by their
parents. The Executive wants to try to remove that
suffering. We hope that adults will behave like
adults and behave responsibly, instead of seeing
such situations as a surrogate war in which the
children can be used to inflict harm and pain on
the other individual. That is disgraceful and it
happens in far too many cases.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): Will the minister take an
intervention?
Hugh Henry: I will move on. The member can
come in later if he wishes.
We believe that people should have a range of
relationship services to which to turn. The strategy
on the ground for those services should be aligned
with local authorities’ overall goals for children and
families. There should be easy access points and
there should be flexibility to respond to families’
changing needs. However, we need action in
order to get the overall framework right, which is
why we are encouraging and funding the national
bodies to integrate their efforts and to build the
capacity of local services to deliver more
effectively. We have already made available some
£500,000 this year and last year to the national
family bodies, in addition to the existing grant
funding of some £633,000 a year.
There is a particular challenge to develop the
capacity of local family support services and to
provide incentives for more joined-up working.
Local services are at the sharp end—they deal
with the people, with the fallout and with the
breakdowns. I am pleased to announce that the
Executive will provide an additional £300,000 for
capacity building in local family support services in
2006-07. We will consider the details of how that
investment will be made, but the key message is
that more money will be available next year to
fund proposals by local counselling and mediation
services, acting together for capacity building,
infrastructure development and joint working. I
hope that that will put local services in a stronger
position to contribute effectively to the wider
agenda on integrated services for children and
families that local authorities, with their partners,
should be developing at local level.
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Christine Grahame (South of Scotland)
(SNP): Will the minister take an intervention?
Hugh Henry: I will make one point and then let
Christine Grahame in.
I acknowledge the concern that has been
expressed by the Justice 1 Committee in a
number of our discussions and by the national
bodies and many of the local bodies, about gaps
throughout Scotland. They are worried about the
failure in some areas to provide adequate
services.
Pauline McNeill: Will the minister take an
intervention?
Hugh Henry: I will finish this point and, if the
Presiding Officer allows it, I will take both
interventions.
I have asked the Convention of Scottish Local
Authorities for a meeting to discuss that concern.
The Justice 1 Committee is equally concerned—
Pauline McNeill may develop that point. I am sure
that it is something that the committee may
consider. We need to consider the funding that the
Executive has already provided under a number of
headings, and we need to ask why that is not
being used to deliver adequate local services. I
hope that those discussions will lead to something
productive.
Christine Grahame: In my many years as a
family lawyer, one of the great problems was
provision of contact centres, particularly in rural
areas that have greatly dispersed communities,
when there are disputatious arrangements for
children. There is a huge difficulty in providing
neutral territory at the early stages of separation
and divorce where parents can have contact with
their children. I ask the minister to consider that.
The Presiding Officer: We will have a separate
debate on that.
Hugh Henry: Christine Grahame’s point is
about local service delivery and local service
provision. We are funding the national bodies but
we recognise that there is a problem with local
service delivery. There is concern about that—the
Justice 1 Committee raised that issue on a
number of occasions.
Pauline McNeill: I am sure that it is on behalf of
the whole of the Justice 1 Committee that I record
a whole-hearted welcome for the funding decision
that has been announced this morning. The
minister has said that the committee has argued
hard for that, and it should be welcomed. Given
that the debate is about divorce and relationships,
will the minister say whether, as well as the
support for families, some of the additional funding
could be used to provide early intervention when
there is evidence that a relationship can be saved
if we intervene early?
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09:45
Hugh Henry: Exactly—we want there to be local
capacity
building.
We
acknowledge
the
contribution of mediation, but mediation comes at
the end of the process, when people are
negotiating how to part. We want to focus more
attention and funding on counselling and
conciliation, to help people to work through their
difficulties. We will discuss with national bodies
and local service providers exactly how that can
be done.
Divorce is a process not an event. It does not
happen overnight; it happens after relationships
begin to break down and after people begin to
argue, to move apart and to lose contact with each
other.
Brian Adam said that things could not be “done
and dusted” within a year. That is right, and our
proposals do not suggest that they could. We are
talking about a minimum of one year’s separation
before divorce can be contemplated, so there is no
way that everything could be “done and dusted”
within a year. Mr Adam also spoke about
evidence, but he suggested that the evidence that
Jim Wallace presented was not valid because the
circumstances were different. I am not quite sure
what Mr Adam’s evidence is.
We know that many couples will have been
unhappy and will have been working to resolve
their relationship for a considerable time before
they make the difficult and heartbreaking decision
that their marriage is over and they want to
separate. That decision made, the sole ground for
divorce is the irretrievable breakdown of the
marriage, as established by one of five facts. At
present, one of the facts is separation. When there
is consent, the period of separation that courts
require to establish irretrievable breakdown is two
years; when there is no consent, it is five years. It
is important to understand that the separation
periods represent the minimum time after the
couple separate and before a divorce can be
applied for. Even then, divorce is not granted
automatically. Regardless of the length of the
separation, the court must still be convinced that
the marriage has irretrievably broken down. If the
court considers that there is a reasonable prospect
of reconciliation between the parties, it will not
grant the divorce. Contrary to what may be said,
divorce is never easy.
In reforming divorce laws, we have made it clear
that we do not wish to change the nature of the
divorce process. We want the law to continue to
underline the importance of marriage. That is why
couples will still have to prove to the court that
their marriage has irretrievably broken down, and
it is why a court will still not grant a divorce if it
considers that there is a reasonable prospect of
reconciliation.

21768

Following the recommendations of the Scottish
Law Commission, we looked closely at the
statutory non-cohabitation period. We accepted
the commission’s proposals that the time periods
should be reduced to one year when both parties
consent and to two years when they do not. I
accept that an element of judgment came into that.
However, that is what politicians are elected to
do—to judge what we think is best. We have
based our decisions on the advice of the Scottish
Law Commission and on the subsequent support
of legal practitioners and academics in successive
consultation exercises. We have not plucked the
figures from thin air; we have consulted on divorce
three times in the past five years. Parliament has
also consulted.
The Executive’s amendments 8 and 9 seek to
return section 10 to its original form. We propose
time periods that, first, were recommended by the
Scottish Law Commission; secondly, have been in
the public domain for more than a decade; thirdly,
have been fully consulted on; and fourthly, have
broad support among legal practitioners. The time
periods that the Justice 1 Committee agreed at
stage 2 were subject to no consultation whatever.
The Parliament places great emphasis on
consultation as a critical part of the legislative
process. I would argue that to pick arbitrary time
periods for such an important and significant issue
without consultation and careful deliberation would
be to do a disservice to our legislative process. I
am not convinced that the alternative separation
periods that were agreed at stage 2—or those that
are proposed today by Brian Adam—have any
foundation to support them like the foundation that
supports our proposals.
Finally, I want to clarify an issue that many
members may have found confusing. Our
amendments 27, 28 and 54 seek to ensure that
whatever decision Parliament makes on the
separation periods for divorce, the same periods
will apply to the dissolution of civil partnerships.
We are concerned that if the arrangements for
divorce do not mirror those for the dissolution of
civil partnerships, the bill as a whole might not be
compliant with the European convention on human
rights and so might be defective. I am sure that
members understand the principle that is at stake.
We might not need to move amendments 27, 28
and 54, but we must have a fallback that will
ensure that whatever decision Parliament makes,
the bill is consistent.
The Presiding Officer: This is an important
debate, which is heavily subscribed. I will try to fit
everyone in, but speeches should be kept to about
three minutes.
Stewart Stevenson: I hope that my speech will
drop short of three minutes.
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At the risk of pre-empting the debate on group
12, when we will talk about support services, I take
an early opportunity to welcome the movement
and—more important—the money that the
Executive has offered. The minister obviously saw
the formidable Liz Wallace from Family Mediation
Grampian in the public gallery and realised that he
would not escape alive if he did not take such
action.
It is worth reminding ourselves that there is a
consensus to reduce the length of time that it
takes to divorce—not when there is agreement, of
course, but when there is not agreement. No one
is seriously suggesting that we should maintain
the current five-year period for obtaining divorce
when there is not agreement. That puts in context
the debate that we are having about the relevant
periods and indicates that, as a Parliament, we are
seriously engaging with the subject, rather than
just making knee-jerk reactions.
That said, at stage 2, I voted to keep the period
of separation for divorce when there is agreement
at two years. When that proposal failed, I
supported a period of 18 months. One of the
threads that must run through any such debate is
what value we place on marriage. I have no
hesitation in saying that in relationships and in
building stable families, marriage is the gold
standard. People who make other choices are
perfectly capable of living good, useful lives and of
bringing up children who will be useful members of
the community, but the safest, most secure way of
achieving those ends is through the bounds of
marriage.
I will support only a small reduction in the length
of time that it takes to divorce when there is
agreement, to 18 months. In other words, I seek to
maintain the position that the Justice 1 Committee
adopted at stage 2. I will do so because I value
marriage. That does not mean that all members
Parliament will necessarily share my view. I think
that the minister concedes that although the
proposed periods of two years and one year were
widely consulted on—I acknowledge that—and no
other periods were consulted on, what periods are
chosen is a matter of judgment. It will be
impossible to prove, evidentially, that any
particular figure has any particular outcome.
Bluntly, we ain’t going to be able to do that.
I, as an individual, will support the proposal to
which the committee eventually agreed at stage 2,
but I am sure that colleagues will have other
views.
Margaret Mitchell: I am tremendously
sympathetic towards, and agree totally with the
sentiment behind, amendment 35, but from the
evidence that has been taken at stage 1 and stage
2, I am convinced that the two-year period is
slightly too long. However, I have grave concerns
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about the Executive’s proposal. From the
beginning of our consideration of the bill, there
seems to have been an acceptance that as soon
as a couple separates and files for divorce, it is
inevitable that the divorce will go through, but all
members probably know of situations in which
although a couple has separated and divorced, the
same people have gone on to remarry.
Mr Stewart Maxwell (West of Scotland) (SNP)
rose—
Margaret Mitchell: I want to move on a little.
The huge problem with debating amendment 35
is that no empirical evidence has been produced,
which means that we must consider such
situations when we decide whether to support an
increase in the timescales. From the beginning,
there has been an emphasis on mediation as
opposed to reconciliation and counselling to save
the marriage. I believe that when the minister
continues to talk about couples being intent on
divorcing, he is making the same mistake.
I applaud the fact that resources will be put into
local services for early intervention to try to solve
any problems as they arise. However, I plead with
the minister not to take away the opportunity for a
husband and wife to have a one-year period,
which can be considered as the bereavement
process, during which time they go through a full
year of changed circumstances, and, at the end of
that time, an additional six months in which to
decide whether they are absolutely sure that there
is no prospect of reconciliation.
There seems to be an assumption that when
people divorce, it will always be acrimonious. It will
not. There will be myriad complex and varied
reasons why relationships break down. The 18
months and the three years would ensure that the
marriage is given every possible chance to
survive.
The evidence of the Faculty of Advocates was
that when one of the parties is still hoping for or
seeking reconciliation, the two-year period is not
long enough. Therefore, it is only sensible to give
the extra year that the three-year period would
give.
Today the Scottish Parliament will send out an
important and powerful message about how we
value the institution of marriage. The one-year and
two-year periods have been referred to as “quickie
divorces”. That sends out the wrong message. It
undermines the very important institution of
marriage and I earnestly urge colleagues from all
parts of the chamber to vote honestly with their
consciences and not just to follow blindly any
party-political line.
Pauline McNeill: This is a very personal debate
for us all. Despite the press making it the most
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controversial issue, I am sure that we will continue
to have a mature and responsible debate.
If I thought that my decision to support a
reduction in the time limits for divorce would result
in more divorces, I would not support it; I would
support keeping the existing law. I do not believe
that short time periods on no-fault grounds will
lead to more divorces. I am a Christian and a
Roman Catholic and I am also a legislator, so I
have thought seriously about what the country
needs.
What periods of separation should parties who
are married have observed before the court will
grant a dissolution of a civil partnership or a
divorce? Jim Wallace has already demonstrated
that there are no statistics to back up the assertion
that a longer separation makes any difference to
divorce.
Families of all shapes and sizes, whether there
is a marriage or otherwise, go through difficult
periods, so the only proviso that I make—and I
welcome the Executive’s commitment on this—is
that professional support should be available,
which is why the funding package is so important.
It is much more important to try to save
relationships at an early stage than to try to save
them at the end, when most of the couples have
gone through difficult and acrimonious times.
There are not even that many statistics to back
up the Executive’s assertion that longer time
periods lead to more difficulties for children. Our
gut instinct is that they probably do, but the
committee really struggled with that point.
Through the years, couples have manipulated
the grounds for divorce to get quicker divorces.
The headline for today’s debate should not say
that the Executive supports quickie divorces. In
certain cases, divorces might be quicker if
Parliament passes the bill, but, certainly in my
view, the bill will not lead to more divorces. There
are other grounds for divorce, such as adultery,
unreasonable behaviour, desertion and so on,
which already get a couple into court quickly.
Members must know that couples can get into
court in a matter of months and couples have
colluded on that; they might not know that the bill
will remove the bar to collusion for adultery.
Previously, it was against the law to collaborate
with one’s partner to get a quickie divorce on the
ground of adultery. By passing the bill, we will
remove that bar—and rightly so.
The five-year period when one party wants to
get divorced and the other does not is a bit too
long for contemplation. I do not believe that it is
right to hold someone to a marriage for that long
who does not want to be in it. I did not support
Margaret Mitchell’s amendment at stage 2
because I felt that three years is also a long time.
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I had concerns about the shorter period of a
year for couples who consent to divorce, but given
the Executive’s commitment on funding for family
mediation and reconciliation services, I am much
happier.
We know that divorce is an emotive issue,
although I am sure that members will make the
right decision at the end of the day. We all know of
difficult cases and we know of all the different
reasons why people get divorced, but we should
not make the mistake of thinking that the law can
force couples to remain together.
10:00
Mrs Mary Mulligan (Linlithgow) (Lab): As
members have said, divorce is a sensitive issue,
and many of us will have had painful experience of
family and friends going through it. Today, we
need to think about divorce and give it the same
careful consideration that the committee has given
it. I have every confidence that the Parliament will
do that.
Let us be clear: we are talking about no-fault
divorce. That does not include adultery or
unreasonable behaviour, including domestic
abuse. Why are we trying to reduce the time
period? The reason most commonly given is that it
will reduce acrimony, and Mr Lochhead said that it
would also reduce the acrimony for the children
who get caught up in their parents’ divorce. Many
of us would instinctively recognise that as a
problem; however, there is no proof that reducing
the time period lessens the acrimony of divorce. In
considering the bill, our experience was that
warring couples who are determined to end their
marriage acrimoniously will continue on that path
regardless of the timescale for the divorce. There
is no evidence to support the claims made for
shortening the time period, which was one of the
problems that we faced.
Where is the support for reducing the time
period? The minister made something of the
consultations that have taken place over a
substantial period. However, of the 190 individuals
and organisations that responded to the
Executive’s most recent consultation, 74 per cent
were against reducing the time period and only 26
per cent were in favour. I accept that those figures
break down into individual and professional
responses, but the Parliament should take them
into consideration nevertheless. I have been
considering the bill for the past few months, yet it
was not until last Thursday that I got an e-mail
from someone who suggested that I should
support the Executive’s position.
What do the amendments that the committee
agreed to at stage 2 say? They say that, where
there is agreement, the two-year limit should be
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reduced to 18 months and that, where there is no
agreement, the five-year limit should be reduced
to three years. The committee accepts the need to
move on. There is no great difference between its
position and the Executive’s; the committee is
perhaps a little more cautious.
The Executive has always said—and, as Pauline
McNeill said, the committee has agreed—that the
bill should be neutral on the number of divorces.
However, experience has shown that liberalisation
has led to more divorces. I heard the figures that
Jim Wallace quoted this morning, but we would
have to dig deeper to find out the points from
which those countries started to get the full
picture.
I welcome the minister’s announcement that
£300,000 will be given to family support services.
It will be a boost, and we will discuss it in more
detail later. I hope that it will cover issues such as
pre-marriage advice, reconciliation services,
mediation and family contact centres. The
Executive and the Parliament say that they value
families, but we must demonstrate that we value
them by supporting them.
The findings of the consultation were far from
overwhelming and there is not much difference
between the Executive’s position and the
committee’s position. I accept that the Executive
perceives that there is a desire to reduce the time
limits, but the data to support that are sparse. I ask
the Executive to be a little more cautious in its
approach to divorce and to recognise the damage
that its extension might cause.
Fergus Ewing: The debates at stages 1 and 2
and, so far, at stage 3 have been conducted with a
great deal of sensitivity by all those who have
taken part. We hold different views on the topic but
those views are not a matter of party politics. My
view has always been that the people of Scotland
do not expect us to vote on such issues on party
lines. Our decisions are entirely a matter of
judgment.
I disagree strongly with the minister’s suggestion
that there is relevance in the fact that there has
not been a consultation on the proposed
reduction. As Mary Mulligan pointed out, the
overwhelming majority of people who took the
trouble to respond to the consultation and express
their views were opposed to a reduction in the
period of non-cohabitation that is required to found
the irretrievable breakdown of marriage.
John Swinburne (Central Scotland) (SSCUP):
Will the member take an intervention?
Fergus Ewing: I am sorry. I have very little time.
I am no expert, but my experience as a family
lawyer for a couple of decades is that, when
someone comes to seek advice about a divorce,


336

21774

they face a momentous decision, which is not
taken without a great deal of thought and pain. It
involves a difficult discussion about private and
deeply personal matters. It takes a long time for
most people to undergo that process. To me, the
idea that there is a host of people who desperately
want a divorce after the first month but are
frustrated by the law is wrong.
As I said at stage 1, I accept that five years is
probably too long. Some people are probably
waiting after two or three years, having gone
through the torment and turmoil of the process, so
the committee’s compromise of three years is a
good one. Some regard should be had to the fact
that a committee of the Parliament has examined
the issues in much more detail than we have. I am
not saying that its view should be binding, but it
should be persuasive to those who are thinking
carefully about which way to vote.
I fundamentally disagree with the suggestion
that changing the law can remove acrimony. For
what it is worth, my experience is that there is a
tendency for some litigants—often male litigants, I
have to say—to use the grounds of adultery and
unreasonable
behaviour
to
create
an
embarrassment. They use it as a lever or as a
weapon to try to get a better financial deal. That is
wholly wrong, but if the minister really wanted to
remove that possibility he would have removed the
grounds of adultery and unreasonable behaviour
so that they could not be used as a weapon. He
has not done that, so he cannot argue that
acrimony will be removed. To argue that the law
on the page will remove acrimony from such
situations is a misconception of the role of law.
I have never argued that if divorce is made
easier and quicker, that will fundamentally
undermine the institution of marriage. To argue
that would be to overstate the position. However, if
we change the law to allow divorce after as short a
time as one year, we will be chipping away at the
foundation columns of marriage, which is the
bedrock and foundation of society and which
offers the best possible chance for the upbringing
of children. The majority opinion in the Parliament
may be in favour of the shorter periods, but I do
not think that there is such a majority in the nation
that we represent.
Mr Wallace: I echo Fergus Ewing’s views on the
sensitivity with which the debate is being carried
out. I certainly respect the views of members who
propose different time periods, which I know are
sincerely held. However, I disagree with Fergus
Ewing and Margaret Mitchell in that I do not agree
that the proposal in some way undermines
marriage.
People do not just wake up one morning and
say, “We’re going to separate.” Separation comes
after a period, after which it is proposed that a
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year must elapse before parties who agree can
start a divorce action in court. The welcome
additional support that the minister announced for
agencies that are engaged in counselling and
reconciliation underlines a commitment to
marriage. The briefings that we have had from
Couple Counselling Scotland and Scottish
Marriage Care show that when efforts are made to
reconcile—the process is not easy—the success
rate can be very high. Early intervention is
important, as is the opportunity that the debate
and the bill offer to flag up the availability of those
services. I hope that the additional money will
make them available in parts of Scotland in which
they have not necessarily been provided.
I quoted figures to Brian Adam that, like other
figures, show that there is no correlation between
the length of the separation before divorce and the
divorce rate. That is not scientific but, as Hugh
Henry said, the periods in amendments 8 and 9 in
Cathy Jamieson’s name—which were in the bill
originally—are based on recommendations in a
Scottish Law Commission report from as long ago
as 1989 and on several white papers that were
published before and after devolution. Amendment
8 specifies one year of separation before divorce
proceedings with consent can start. Hugh Henry
was right to say that, under the Divorce (Scotland)
Act 1976, a court will still have to be satisfied that
there is no prospect of a reconciliation between
the parties before it grants divorce.
As a practising advocate many years ago, I dealt
with divorce cases when proceedings were held in
the Court of Session. I know that divorce on
whatever ground is a serious matter for people
and is not something that they enter into lightly.
People take no particular relish in ending a
marriage. Many tragic stories and sadness lay
behind the cases that I dealt with.
If the separation period were longer, people
might use another ground of divorce, such as
unreasonable behaviour, to try to obtain a socalled quickie divorce. We want to avoid that
situation. It is right and proper for the
unreasonable behaviour ground of divorce to be
available for serious domestic abuse. However,
showing unreasonable behaviour has often meant
that a small incident is blown out of proportion to
be used as a lever. Children can be drawn into
such situations and used as pawns. Even if they
are not, they have to live through the acrimony
that develops between the divorcing spouses. By
reducing the periods as proposed in Cathy
Jamieson’s amendments, we can help to remove
some of that acrimony. We will never eliminate it,
but we can mitigate it. That is why I strongly
support the amendments that Hugh Henry
proposed.
Murdo Fraser (Mid Scotland and Fife) (Con): I
will oppose Executive amendments 8 and 9. The
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starting point for the debate and for all of us is that
marriage is good for society—all the objective
evidence points in that direction. As a Parliament,
we should be clear and unapologetic about that in
the face of political correctness. As a responsible
Parliament, we should be nervous of taking any
measures that might weaken or undermine
marriage, even if to do so is not the bill’s intention.
I have listened to the arguments on both sides
and I simply do not know whether the measures, if
passed, would undermine marriage and make
divorce rates rise or fall. There is not enough
evidence on either side to support either
contention. However, we know that many couples
change their minds about divorce during the
process. I fear that the Executive’s proposed
reductions in separation periods go too far and so
should be opposed. An important principle in a
liberal democracy is that, before we change the
law, a persuasive case should be made and
compelling reasons should be given for the
change. I do not think that the reasons for the
proposed changes are compelling or that the
evidence supports them.
I listened with interest to Brian Adam and I have
much sympathy for his position, but it is fair to say
that he takes an absolutist view—he believes that
the current position should not be changed.
Similarly, the Executive takes an absolutist view in
the opposite direction—it believes that we should
go right down to a one-year separation period with
consent.
If there is a lack of clear evidence, it is entirely
wrong to take an absolutist view in either direction.
There is a case for reducing the periods, but not
for reducing them by as much as the Executive
proposes. If there is a lack of available evidence, it
is surely sensible and responsible not to take an
absolutist position; rather, a sensible middle road
should be taken, which is what the bill currently
takes.
10:15
We should remember that the Justice 1
Committee properly and thoroughly discussed the
matters that we are considering. That committee
reached the view that there is insufficient social
research to support the reduction in periods to one
and two years respectively, but the Executive is
seeking to overturn that committee’s decision. Not
for the first time, we must ask what the point is of
having a committee system in the Parliament. A
strong committee system was supposed to be one
of the Parliament’s jewels. It was supposed to
allow parties to consider difficult issues and the
evidence on a cross-party basis. However, again
an attempt is being made to ride roughshod over a
committee’s opinions. I cannot believe that doing
so is in the Parliament’s best interests.
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I have one more point to make. It is a longstanding
convention
in
Parliaments
that
Governments do not whip on matters of
conscience. The Conservatives will have a free
vote today and I think that the Scottish nationalists
will have a free vote. We should allow people to
make their own judgments on matters of
conscience. If it is true that the Executive is
whipping on the matter that we are discussing—
and I believe that it is true—that is deeply
regrettable and will do the reputation of the
Parliament no good at all. I did not campaign to
have a Scottish Parliament; indeed, I campaigned
against it. I accept that I lost that argument, but I
cannot believe that those who campaigned to
have a Scottish Parliament would have wanted to
see a day on which the Executive is prepared to
whip members on an issue of conscience that is
important to people throughout the country. If
members vote according to their conscience and
against the amendments, the Parliament’s stature
will be enhanced in the eyes of the Scottish
people.
Patrick Harvie (Glasgow) (Green): All of us
can welcome what Hugh Henry said about
increasing the resources that are available to
support services—we all see the value of doing
so. However, getting the resources right is one
thing; overcoming the cultural barriers and
attitudes in society that prevent people from taking
up those services is another thing. We must get
things right and ensure that the quality of all the
services in question is first class. We must all sign
up to that agenda because the earlier that people
access those services—whether because they
want to stay together and reduce their problems in
doing so, or because they have decided that they
want to separate but recognise that maintaining a
parental relationship is in the best interests of the
children—the better.
However, there is a fundamental disagreement
that is perhaps not being fully articulated. One
position is that marriage is simply better than
anything else. Perhaps Stewart Stevenson came
closest to that position when he said:
“marriage is the gold standard.”

The position is that marriage is a sacred act
between man and woman and that civil, state
arrangements should fall in line behind that. I
fundamentally disagree with that standpoint.
However, the policy position of those who support
it should be the same as that of the Executive and
the one that I will support when we press our
buttons. People should be given the support that
they need to make their relationships work when
they are working. We should not say that we will
increase the value of marriage, civil partnerships
or any other relationships by locking people into
relationships when they have gone wrong.
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Margaret Mitchell: Will the member take an
intervention?
Patrick Harvie: I am sorry, but all members
have a short time to speak.
We should say that we will increase the value of
those relationships in society by giving people time
off work to spend with their kids and by giving
them good homes to live in and good schools to
go to. We should achieve that objective by getting
our other jobs right in the chamber, rather than by
locking people into relationships for a little bit
longer when their marriage has failed and they
have separated and decided to divorce. That
seems to me to be utterly wrong. If members want
to increase the value of commitment, love and
relationships in our society, we should recognise
that those come in many shapes and forms and
we should support them on their own terms, rather
than locking people into legal arrangements once
their relationships have broken down.
The Greens are free to vote with their
consciences on every vote; we do not have a
disciplinary whip. However, I am happy to say that
we will all support the Executive’s position,
because we believe in it.
The Presiding Officer: I said that this is an
important debate, and I want the issue to be
thoroughly debated. I therefore propose to use my
discretion, under rule 9.8.4A(c) of standing orders,
to extend the debate until 10.45. That should just
about get everyone in.
Margaret
Jamieson
(Kilmarnock
and
Loudoun) (Lab): I fully support amendments 8
and 9, in the name of Cathy Jamieson. I am
concerned that the debate appears to be turning
into a discussion of whether we value marriage
and whether the bill undermines marriage. To my
mind, we are required to ensure that the legislation
exists to move the process on when a marriage is
over.
No one enters into a marriage with the thought
that it will end in divorce. I ask members who have
not decided how they will vote to consider the
impact of further delay on people who have
decided that their marriage is over. I ask members
also to consider that it is not always children aged
under 16 who are involved; young adults are
sometimes more affected than children are when
their parents make the monumental decision to
divorce. A young adult’s education can be
severely affected, as can their ability to deal with
everyday issues and their own relationships.
I ask members to consider all those issues. I
have certainly done so, and I have a wee bit of
experience. My daughter was 17 when her father
and I decided that divorce was our only option,
after 25 years of marriage. Divorce is not an issue
that any individual takes lightly. I ask members to
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consider not just their religious beliefs but the
impact that our decision will have on society. We
have an opportunity to help our children and
young people to establish themselves in stable,
new relationships or in relationships of their own. It
would be remiss of us to pass up that opportunity
by asking people who have already decided to
divorce to stay together or to delay the final
process that would allow everyone—not just the
two people who make the decision, but everyone
in their family, including their extended family—to
move on in their lives.
Mr Kenny MacAskill (Lothians) (SNP): I speak
as an individual, not as an SNP front-bench
spokesman, as this is a matter on which the party
is not whipped. I do not agree with my colleagues
who have spoken before me; I concur with the
views of the minister and—as we are talking about
legal issues—I adopt the points that were made by
Jim Wallace.
Divorce is always a tragedy. Even if it is justified
on moral or legal grounds, it is a tragedy for the
individuals concerned, as there will always have
been something that made them enter into a
relationship. It also has a significant effect on
others, especially dependent children and, as
Margaret Jamieson has said, non-dependent
children in due course. We must try to enable
people to separate and go onwards, bearing in
mind the good things that brought them into the
relationship but allowing matters to proceed with
as little acrimony as possible.
In an ideal world, we would make it harder to
enter into marriage, rather than harder to get out,
but we do not live in that society. We need to
counsel people and provide not just mediation but
aspects of reconciliation. Like others, I welcome
the minister’s earlier pronouncements. As Jim
Wallace mentioned, this is a cultural matter, which
is why there are differences between societies—it
is not so much the legislation as the counselling
that is important. We need to get across to the
people of Scotland that marriage is a significant
and serious matter that should not be entered into
lightly or discarded on a whim or a fancy—not that
I believe that people do that. However, there is a
growing perception that marriage is only a minor
impediment that people can get out of. Obligations
and responsibilities go with marriage, but if it
breaks down for whatever reason, our society will
not be served well by a law that seeks to impose
unnecessary impediments.
It would take the wisdom of Solomon to work out
whether the separation period should be 12
months, 18 months or two years. It is difficult to
find any tangible evidence for those periods.
However, I concur with the minister because the
matter has been considered by the Scottish Law
Commission,
which
has
not
made
its
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recommendation on a whim or a fancy. It has
given significant consideration to the matter by
looking to those people on the front line who are
regularly involved with divorce and separation,
such as the judiciary, the shrieval bench and the
Law Society of Scotland.
It might be that in due course we will seek to
change the separation period again. At present,
however, we need to bring our legislative process
st
into the 21 century, we need to make changes,
and we should have some trust in the Law
Commission. We are not making it more difficult to
get out of marriage, but we should simply remind
the people of Scotland that marriage is to be
valued—whether as a gold standard or whatever
else—that it carries with it obligations and
responsibilities and that the law is made to
recognise that and to mediate.
Mike Pringle (Edinburgh South) (LD): When I
got married 35 years ago, it was accepted that
everybody got married. Luckily, I have a happy
relationship and I am still married. However,
society has changed and we have to change with
it.
Murdo Fraser talked about whether the vote on
this group was a whipping or a conscience issue.
If we were discussing divorce alone, it would be a
conscience issue and I would probably vote
differently from some other people. Divorce is the
conscience issue and not whether the separation
period should be a year, 18 months or two years.
As Kenny MacAskill mentioned, members of the
Scottish Law Commission—better people than I—
have looked at the length of the separation period.
The Executive eventually said that setting the
period at between one and two years was the right
way forward. It is unfortunate that I was not
present for the relevant part of the stage 2 debate;
if I had been, I would have asked what the
difference is between one year and 18 months. I
think that somebody has climbed on the
bandwagon and decided to change the period for
the sake of change.
As Fergus Ewing said, when he was a solicitor
people did not come to him 10 minutes after they
had separated; it took them months. When
representatives of Couple Counselling Scotland
came to give evidence, they said that people
speak to them and decide to get divorced only
after many months in some cases and years in
others. Therefore, once people have come to the
decision to divorce, which they do not take lightly,
surely we should be able to say to them, “Okay, if
you’ve made the decision, we should now make
the separation period easier.”
I think that one year is the right length. People
have jumped on a bandwagon of change for the
sake of change, but extending the period to 18
months would be arbitrary. I support the
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Executive’s aim to reduce the period from two
years to one year because that is the right thing to
do.
10:30
The Presiding Officer: If John Swinburne can
restrict his comments to two minutes, there will
also be two minutes for Maureen Macmillan.
John Swinburne: It will not take me two
minutes to put across my thoughts. I believe in the
sanctity of marriage and am glad to say that I have
been married for 52 happy years. Margaret
Jamieson touched on the most important topic in
today’s discussion—the children. We are great at
publishing consultations, but how do children reply
to a consultation? Kenny MacAskill spoke about
the wisdom of Solomon. It will take more than the
wisdom of Solomon to get the correct answer on
this issue. The question is whether children are
damaged more by a short divorce or by a long
divorce. In this case, I am inclined to come down
in favour of the Executive.
Maureen Macmillan (Highlands and Islands)
(Lab): I cannot quite match John Swinburne’s
record in marriage, but I have been married for 40
years. A good marriage and a happy family life are
above price. I have been very fortunate, but some
women have not been as fortunate as I have
been. In last week’s debate on domestic violence,
Malcolm Chisholm spoke about having met a
woman who had suffered the violence of an
abusive husband for 40 years, which is almost
unimaginable suffering.
What options for divorce are open to a woman
who has been bullied and humiliated for the whole
of her married life, has left her husband and is
afraid of facing him again? I want to talk not about
divorce with consent, but about divorce where
there is no consent. There is not a church in this
country that would not agree that divorce is
acceptable to ensure the safety of one partner in a
marriage. If a woman’s husband says that he will
contest the divorce in order to seek to continue to
control her, she may be afraid to petition for
divorce on the ground of unreasonable behaviour,
in case she has to face him in court—just as a
rape victim would fear her rapist. We should
remember that the vulnerable witness legislation
does not apply to civil cases.
A woman may be unwilling, for the sake of her
wider family, to make public what went on in the
marriage. That is one reason why I do not support
the amendment that was agreed to at stage 2 and
that proposes a separation period of three years,
rather than two, for a contested divorce. I want
abused women whose husbands will not let them
go to be able to divorce in the least traumatic way
possible. Three years is too long to wait to be free
of such a relationship.
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There is also a financial consideration that no
member has mentioned. Women who are entitled
to a proportion of their husband’s pension have
their share frozen when the separation takes
place, but the husband’s share continues to
increase in value, so that the longer the divorce
takes to be finalised, the greater is the financial
imbalance between the wife’s and the husband’s
shares.
I have set out two reasons why I support
amendment 9, which would restore the original
provision for a two-year separation period in cases
of contested divorce, rather than a three-year
period. As a corollary to that, uncontested divorces
must be allowed to take place a year after
separation. Very few couples reconcile after
separation—by then, it is too late. Conciliation
needs to take place before separation. I was very
pleased to hear the Executive’s announcement
today of support for conciliation services within
marriage and other relationships. Back benchers
have been pressing the minister on the issue for a
while and I am glad that he has come through.
The Presiding Officer: We can just squeeze in
two minutes of Christine Grahame, if it is only two
minutes.
Christine Grahame: You make that sound
terribly exciting, Presiding Officer.
As I have said before, I practised as a family
lawyer for 12 years. In my unfortunate experience,
only one couple reconciled. The duty of a solicitor
is to reconcile—it is not to rubber-stamp divorces.
Divorces are always painful, personal and
individual. However, the reality of life is that, when
one party has decided that a marriage is at an
end, it is at an end. I welcome the Executive’s
amendments, which I will support.
It is proposed that there should be a minimum
separation period of one year in cases of
uncontested divorce, but consent can be
withdrawn at any time. If that happens, people will
have to wait two years to divorce. There are also
fault divorces. The problem has been with the fiveyear separation period that is currently required in
cases of contested divorce. Over all my years as a
family lawyer, my experience was that, the longer
a divorce took, the more bitter disputes over
children and property became and the messier the
situation became. One partner may have moved
on to a new partner and may have another family.
Margaret Mitchell mentioned the Faculty of
Advocates, but these days it handles very few
divorces. It handles only those divorces that
involve complex, perhaps international, law,
severe difficulties with children or vast numbers of
complex property rights. It does not really deal
with—I hate to call them this—the run-of-the-mill
divorces that many of us have been through. Like
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Margaret Mitchell, I divorced after 25 years of
marriage. [Interruption.] I am sorry—I meant to say
Margaret Jamieson. I assure members that
divorce was not a step taken lightly, either in my
experience or in that of the clients who came over
my doorstep.
I welcome the position that has been adopted. I
would add that no sheriff will grant a divorce of
consent if they are not satisfied as to the welfare
of the children. That is an important point to
remember.
Hugh Henry: Murdo Fraser spoke about the
primacy of committee decisions on this matter.
Could that be a member of the same Conservative
group that regularly votes against committee
decisions when they come back to the chamber?
He suggested that we should take the decision
that was made at stage 2 as being the line that
should be held and said that it would not do
anything for the reputation of the Parliament if we
ignored that. If we followed that argument to its
logical conclusion, we would not bother with any
votes at stage 3 at all. This is about Parliament
coming to an informed decision and, on the basis
of the discussion that we have had today, I believe
that the decision that we will take will be an
informed one. We have had a very good,
measured debate from all sides.
I recognise the difficulties that many members
face when contemplating the issue. John
Swinburne made a valid point about how we can
hear the views of children on this subject. That
might be one of the matters that Scotland’s
commissioner for children and young people
should consider when establishing what children
think on a range of issues. Divorce, in common
with all aspects of family law, is a sensitive issue. I
recognise the range of views that exist. I
emphasise yet again that our reform of family law
is not intended to devalue the importance of
marriage; it intends to reflect the changing shape
of our society and to protect the interests of
children.
I come from a tradition in which divorce is not
recognised. When I grew up, I did not know
anyone who had divorced and there was no one to
whom I was related who was divorced. It was just
not something that featured in our lives. Today, it
is entirely different. The question for us, as
legislators, is this: do we legislate for what we
believe in, personally, individually or religiously, or
do we legislate for Scotland as we find it? Do we
legislate in the best interests of people,
irrespective of what we individually think about the
decisions that they choose to make in whatever
way, shape or form? That is what we as legislators
need the courage to do to reflect the best interests
of Scotland and the rights of people, wherever
they are in Scotland and whatever they believe. I
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believe that it is also right to put children at the
centre of our reform. We are confident that our
approach strikes the right balance.
We want relationships to work and we recognise
the special place that marriage holds for so many
people in our society. That is why we will increase
our support to those who help to resolve problems
in relationships. I say this to those who believe so
strongly in the value of marriage: if someone has
decided that there is no longer any point in making
a relationship work, if that person then meets
someone else and wants to move on to a new
relationship, and if that person believes
fundamentally in the value of marriage, are we
seriously saying that we will prevent them from
marrying again and that we will force them to
continue living with the same person? That would
seem to fly in the face of everything that people
argue if they believe in marriage. We should let
people move on and live their lives to the fullest.
Let us put some of the problems of the past
behind us.
If two people are intent on divorcing, we believe
that it is necessary for that to happen with the
minimum possible bitterness and acrimony. Far be
it from me to agree with Fergus Ewing on
anything, but if I gave the impression that we
believed that our proposals would remove
acrimony, I apologise—they will not. They are
about trying to reduce it and minimise it. We want
that parting of the ways to take into account the
best interests of the children, not the personal
anger and animosity of the adults. Our proposals
are based on long-held values that reflect the
central role of children in family life. The
amendments are based on the principle that is
central to everything that we stand for as a country
and as a society: the best interests of children.
The Presiding Officer: The final speech is from
Brian Adam. You have until 10.45 exactly, Mr
Adam.
Brian Adam: We do not have any proposals
before us to abolish divorce or to extend the
period of time following separation prior to divorce.
Various speakers, such as Patrick Harvie,
suggested that the proposals would lock people in
for longer, but there are no such proposals.
Others—I cannot remember who—suggested that
there would be further delay but, again, there are
no such proposals before us today.
There is a recognition that society has moved on
since 1976. Sadly, we are having the debate
against a background of little evidence, whether
from Jim Wallace or from me, about the
implications for the number of divorces. There is
no evidence about whether the changes to
separation periods will reduce—or otherwise
affect—acrimony or about the impact on children.
Sadly, that is the background that we have before
us.
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The Scottish Law Commission might well have
come up with a set of proposals. Westminster has
ignored the issue, although it was sitting waiting to
be acted on. It has taken the Executive almost
seven years to get to this point. I do not criticise
the Executive for that, because the issue is
contentious. I accept that there is a range of
views, which are not necessarily as well informed
as many of us would like, given the lack of
evidence. It comes down to a judgment call.
On one side are those who parade the evidence
of the Scottish Law Commission and the
practitioners, but the great majority of those who
took part in the most recent consultation did not
agree with the commission’s proposals.
It was suggested at some point—perhaps by Mr
Wallace, who I think did the same at stage 2—that
there could be an increase in the number of
applications for divorce on the ground of
unreasonable behaviour, but there is no evidence
for that. If there were lots of concerns about a fiveyear separation period where there is no consent
and a two-year separation period where there is
consent being too long, surely there would have
been a great increase in the number of
applications for divorce on the ground of
unreasonable behaviour or on the other grounds.
There is no evidence for such an increase.
Although we have had a challenging and, at times,
heated debate about that, it seems that on the
basis of the actions that they are taking there is
not the groundswell of support from the public for
the proposed changes that the proposers of the
change to two years without consent and one year
with consent would have us believe.
I do not take an absolutist position, as Mr Fraser
suggested that I do. I am willing to change and
recognise that five years is too long. An absolutist
position would be to oppose divorce, which I do
not. I believe that the choice is up to us all as
individuals. Regardless of whether this is a
conscience issue, there are a range of views in all
our parties, with the possible exception of the
Greens, who have said that they have all arrived
at the same conclusion independently. It would
have enhanced the debate if we had reflected
those views by having a free vote on the issue. I
do not think that whether the issue is one of
conscience is particularly important.
I thank the Executive for lodging amendments
27, 28 and 54, which I failed to lodge. I commend
amendments 35, 27, 28 and 54 and urge
members to vote against amendments 8 and 9.
The Presiding Officer: The question is, that
amendment 35 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
As this is the first division of the day, there will be
a five-minute suspension before we vote.
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10:45
Meeting suspended.
10:50
On resuming—
The Presiding Officer: We will now proceed
with the division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Davidson, Mr David (North East Scotland) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Johnstone, Alex (North East Scotland) (Con)
Mather, Jim (Highlands and Islands) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
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Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Gallie, Phil (South of Scotland) (Con)
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The Presiding Officer: The result of the division
is: For 13, Against 111, Abstentions 1.
Amendment 35 disagreed to.
Amendment 8 moved—[Hugh Henry].
The Presiding Officer: The question is, that
amendment 8 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
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McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
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The Presiding Officer: The result of the division
is: For 91, Against 34, Abstentions 0.
Amendment 8 agreed to.
Amendment 9 moved—[Hugh Henry].
The Presiding Officer: The question is, that
amendment 9 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
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McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
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ABSTENTIONS
Ewing, Mrs Margaret (Moray) (SNP)

The Presiding Officer: The result of the division
is: For 93, Against 31, Abstentions 1.
Amendment 9 agreed to.
The Presiding Officer: Trish Marwick will now
chair group 5. [Laughter.] Surprise, surprise—
Trish Godman will chair group 5.
The Deputy Presiding Officer
Godman): That was a Freudian slip.

(Trish

Section 13A—Postponement of decree of
divorce where religious impediment to remarry
exists
The Deputy Presiding Officer: Group 5
concerns the postponement of a decree of divorce
where a religious impediment to remarry exists.
Amendment 36, in the name of Stewart
Stevenson, is grouped with amendments 37, 38
and 10.
Stewart Stevenson: I hope that the minister will
address the substance of amendment 36, which is
a relatively technical, probing amendment. It seeks
to remove the need to introduce additional
secondary legislation describing the religions that
might be affected by these provisions by using the
list that has already been produced in secondary
legislation made under the Marriage (Scotland)
Act 1977. I understand that there may be some
difficulties with my amendment on ECHR grounds,
but it would be useful to confirm why it is
necessary to have additional secondary legislation
to cover the provisions of section 13A. That is
what
amendment
36
and
consequential
amendments 37 and 38 are about.
I will refer briefly to Mike Rumbles’s proposal to
delete section 13A entirely, but I will retain my
main remarks for my closing comments at the end
of the debate on this group, because I know that
other members will develop lines of argument as
to why section 13A is important. It is a matter that
considerably taxed the committee. It is difficult and
sensitive, and I hope that in our discussion now
we will treat the matter with the appropriate care
and attention.
I think that the argument against section 13A is
misplaced and stems from a misunderstanding
based on a secularist view that we are somehow
interfering in religious matters. On the contrary, we
are supporting people who are in religious
marriages, and that is the important thing to bear
in mind. Section 13A is in the bill to address
inequality issues that exist in some circumstances
and to protect the rights of women in some
circumstances where the existence of a religious
marriage can give the man some power to
frustrate the decisions of the civil court in relation
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to a divorce. Other members will develop the point
and I will return to the issue when I sum up on the
group.
I move amendment 36.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Section 13A was inserted into
the bill at stage 2. It is there at the specific request
of the Jewish community. It allows the court to
postpone the grant of a divorce until it is satisfied
that the religious divorce has been sorted out.
The committee took evidence on the matter for
the stage 1 report, which was debated and
approved earlier this year. The committee’s
conclusion, highlighted in bold in paragraph 70 of
its report, was:
“The Committee also wishes to state that there are
strong arguments that, as a matter of principle, the law
should not conflate civil and religious divorces.”

Hang on a minute. What happened in committee
at stage 2? Suddenly there is a whole new
section—section 13A—which does just that. The
bill that the Executive introduced now includes
section 13A, which gives the court the power, if it
thinks it reasonable and just to do so, to block a
civil divorce by postponement, with no time limit,
until the religious divorce is sorted.
In my view, that is wrong. For all the best
reasons, the advocates of section 13A have
introduced it to tackle injustices within the Jewish
community. I do not criticise Stewart Stevenson or
Ken Macintosh, or anyone else who supports
section 13A. Their motives, I believe, are
absolutely honourable. What is not recognised,
however, is the danger inherent in section 13A of
conflating church and state in divorce
proceedings. It is a danger that the committee
warned us about in its stage 1 report. What is that
danger? It is simple enough. Once we start
legislating in civil law to accommodate the
religious beliefs or practices of one faith
community, how long will it be before other faith
groups ask us to legislate for them? If we do not
restore the Executive’s original position, I believe
that we run the real danger of opening up a
Pandora’s box.
Pauline McNeill: I should say a word about why
the committee changed its view. I am sure that
Ken Macintosh will speak at length on the matter,
but the Jewish community apologised to the
committee because it did not make it clear in its
evidence for our stage 1 report what the specific
problem was and how it could be fixed. What Mike
Rumbles is saying is absolutely right and he
should not think for a minute that members who
voted for section 13A took that decision lightly. I
voted for it because I believed—
The Deputy Presiding Officer: Ms McNeill, is
this an intervention or a speech?
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Pauline McNeill: I believed that there was no
other way to resolve the problem, and we did not
feel that section 13A was as dangerous as Mike
Rumbles suggests. I just thought that I should
clear that up.
11:00
Mike Rumbles: In fact, the Jewish community
suggested other ways of resolving the problem,
but we can perhaps talk about that another time.
There are good reasons why we should always
separate church and state in our laws.
Mr Wallace: Will Mr Rumbles give way?
Mike Rumbles: I have just given way. I want to
make progress.
To argue that that separation does not matter in
this case, or indeed to argue that we already
conflate civil and religious marriage, is to miss the
point entirely. In marriage, the law allows
recognised ministers of religion to act for the state.
That is entirely different from allowing an individual
in the civil court to ask for a postponement of their
divorce on religious grounds. The issue is clearcut. Heaven knows why, without taking further
evidence—
Stewart Stevenson: Will the member take an
intervention?
Mike Rumbles: Mr Stevenson has already had
two bites at the cherry.
The majority of Justice 1 Committee members
changed their minds about what they said in the
stage 1 report and agreed the amendment at
stage 2. As Marlyn Glen, a member of the
committee, said at the stage 2 meeting:
“At the time, the committee decided that it was a mistake
to conflate the two laws and that it would be much better to
leave them apart. … The committee talks about evidence a
lot and about why we should not move forward without it.
However, we do not have the evidence from the English
changes to consider properly before making what will be a
fundamental change to our laws.”—[Official Report, Justice
1 Committee, 2 November 2005; c 2227.]

I could not agree more. This is not a good way
to make law. Earlier in the debate, on the issue of
separation periods, Hugh Henry said on behalf of
the Executive that there had been no consultation
and no careful consideration of the committee’s
move to periods of 18 months and three years
respectively. We have the same situation here.
Hugh Henry should be using the arguments that
he used previously, in the Executive response
today. The proposal represents a fundamental
change to our law. The committee reversed its
view between stage 1 and stage 2. Why, when no
new evidence was taken, did it do that? This is not
the right way to legislate. There has been little, if
any, scrutiny of the proposal. I urge members to
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reflect on the bigger picture, to restore the bill to its
original position and to remove section 13A.
Mr Kenneth Macintosh (Eastwood) (Lab): I
refer Mr Rumbles to comments that I made in the
Justice 1 Committee at stage 2 about the fact that
much of the discussion on this matter has gone on
outwith the bounds of the committee. That is
unfortunate, but that is what happened. There was
a great deal of discussion on that point. I
recognise that some members still have anxieties
about section 13A, but I believe that those
anxieties are misplaced. I hope that I can offer
some reassurance. The concerns, as I understand
them and as Mike Rumbles has just outlined them,
centre on three points: first, the principle that we
should not confuse or conflate religious and civil
law; secondly, that we should not introduce an
unlimited delay to divorce because of religious
beliefs; and thirdly, that we should not give one
group—religious or not—special treatment. The
bill does none of those things.
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This is about allowing Scottish families going
through a divorce to reach a fair and just
settlement just like any other Scottish families. I
urge members to reject amendment 10.
Margaret Mitchell: I will not support
amendment 36, in the name of Stewart
Stevenson, which I do not think is necessary; nor
will I support amendment 10, in the name of Mike
Rumbles. Mike asks why the Justice 1 Committee
changed its view after stage 1. There was not
enough time to discuss the issue at stage 1, but
various meetings were held after that and, as a
result, the issue was properly considered at stage
2. I am content that section 13A will not open a
Pandora’s box and will not lead to unnecessary
delays, because of religious considerations, in the
granting of divorce. Section 13A will allow us to
flush out a situation in which one party can
deliberately use the terms and conditions
necessary for the recognition of a religious divorce
to delay the granting of a civil divorce.

We are not amending, interfering, confusing,
conflating or muddling civil and religious law; we
are simply recognising religious divorce in exactly
the way that we already recognise religious
marriage. In fact, the wording used in section 13A
is an exact copy of that used in the Marriage
(Scotland) Act 1977. Section 13A does not prevent
one partner from granting the other a divorce;
quite the reverse. It merely builds into the formal
civil process the ability for the sheriff to grant a
delay, not an indefinite postponement. It treats the
existence of a religious impediment to remarriage
in exactly the same way as property or custody of
children: as an issue that can create acrimony and
upset and that needs to be resolved.

Mike Rumbles mentioned conflation. It seems
only common sense to me that, if both religious
and civil aspects are considered when people
marry, the same aspects should be considered
when they divorce.

Although section 13A would in practice be used
by divorcing Jewish couples who find themselves
in the difficult position of not being able to remarry,
the bill applies equally to any religious body as
prescribed in the 1977 marriage regulations.
Although Pauline McNeill said that I would speak
at length on this issue, I will not repeat the many
arguments in favour of section 13A that were
discussed in some detail at stage 2, other than to
highlight that section 13A was overwhelmingly
agreed to by Justice 1 Committee members; it has
the support of all the main party leaders, if not
officially of the parties themselves; and it is a
proposal that has been actively pursued by the
Jewish community, with my support, since at least
1999.

Secondly, on conflation, Mike Rumbles cannot
really get away with the idea that when the
Marriage (Scotland) Act 2002 allows a pastor, a
rabbi or another religious person to act on behalf
of the state, that is not conflation. I cannot think of
any example that represents conflation more than
having a religious person acting on behalf of the
state. If Mike Rumbles were consistent, he would
have lodged amendments to this bill in order to
remove the religious parts of the Marriage
(Scotland) Act 2002.

Members should not think that section 13A is
unimportant just because few people will be
affected by it. Surely no one here believes that a
man should be able to exercise control over his
former partner after the two have separated. That
is what happens in a few cases at the moment,
and it will continue to happen if we do not retain
the section.

Mr Wallace: I wish to make three points, mostly
to endorse what Ken Macintosh said. First, the fact
that extensive evidence was not taken should not
blind us to the fact that this issue has been widely
aired. When, as Minister for Justice, I introduced
one of the white papers on family law, I remember
Ken Macintosh raising this issue in the chamber. It
has been widely debated, and a very good debate
took place in the Justice 1 Committee.

Thirdly, if we are talking about principles—and
Mike Rumbles is always keen to do so—I would
say that in a liberal democracy a fundamental
principle is that the Parliament should take
measures to safeguard the vulnerable and the
weak. We have heard that there are situations—
albeit very few—in which Jewish law can be used
to overturn a decision of the civil courts on access
or financial arrangements. I believe that that is an
abuse of power and it is proper for this Parliament
to tackle such abuse when it has the means to do
so.
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Donald Gorrie (Central Scotland) (LD): Jim
Wallace has just made some of the points that I
wanted to. Section 13A, introduced by Ken
Macintosh, does not confuse church and state; we
are keeping them apart.
It is our duty to legislate for the real world—a
phrase that occurs in lots of cliché-ridden
speeches, no doubt including mine. In the real
world, some Jews are able to misuse Jewish
religious law to ignore the will of this Parliament
during a couple’s divorce. As Ken Macintosh has
said, we are talking about power being exerted by
a man over a woman for what I believe are base
motives. In the real world, we have to legislate for
such situations, and section 13A is a reasonable
way of doing so. The sheriff will take account of
the section and, in the end, the divorce will go
through as intended. If we remove section 13A, as
amendment 10 seeks to do, we might prevent a
woman from ever remarrying. It is a civil matter
and section 13A is sensible. I strongly support Ken
Macintosh’s ideas on this, as I have done in the
past.
The Minister for Justice ( Cathy Jamieson):
Many of the arguments have been eloquently
made, so I will try to keep my speech brief. As
Hugh Henry outlined clearly earlier this morning,
an overarching aim of the bill is to ensure that,
when marriages break down, acrimony can be
reduced for all concerned, especially the children.
We are obviously concerned about situations in
which marriages have broken down completely,
but the parties remain unable to make new lives
for themselves. That is far from ideal and we have
heard about the distressing consequences that
can arise.
Section 13A was introduced at stage 2 as a
result of an amendment that Ken Macintosh
lodged in direct response to concerns that the
Jewish community had raised. Jim Wallace has
told us the history of the situation and how far
back it stretches. We are well aware of those
concerns and we believe that section 13A will
provide a useful and practical solution. I put on
record my thanks to the Justice 1 Committee for
its deliberations on the matter.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): As the bill stands, it will not
make it an offence for a Jewish man to deny his
wife the get, but if a Jewish man denied his wife
the get for financial purposes, for example, would
that not be an offence of extortion?
Cathy Jamieson: I am sure that we could have
an extensive debate about what that set of
circumstances would constitute, but we must take
a decision on the amendments that are in front of
us. Amendment 10 seeks to remove section 13A
from the bill, but I do not believe that, as an
Executive, we should support an amendment that
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would deny members of the Jewish community
recourse to a useful and valuable remedy that is
designed to combat the inequalities that can arise
in such cases. As a result of what the committee
agreed at stage 2, we have an opportunity to deal
with the issue here and now.
I understand what Stewart Stevenson is trying to
do with his amendments—they are designed to
remove from section 13A the power to prescribe to
which religious bodies the section applies; instead,
the existing provisions in the Marriage (Scotland)
Act 1977 would be relied on to define which
religions were relevant for the purposes of the
section. Although that approach may at first glance
seem appealing, it would have further, more widereaching ramifications—Stewart Stevenson is
nodding his head, so he has probably realised
that. Amendments 36 to 38 would turn a provision
that was designed to address the specific and
discrete concerns of the Jewish community into
one that would apply to the vast majority of
religious bodies that have an authorised celebrant.
I am sure that that was not Stewart Stevenson’s
initial intention.
I hope that we are able to find a resolution that
deals with the specific issues that face the Jewish
community, but does not have wider ramifications
than were originally intended. In those
circumstances, I invite Stewart Stevenson to
consider withdrawing amendment 36 and not
moving amendments 37 and 38.
The Deputy Presiding Officer: I give Mr
Stevenson half a minute to indicate whether he
intends to press or to withdraw amendment 36.
Stewart Stevenson: I say to Jeremy Purvis that
the situation is complicated. In Jewish law, if
coercion is involved in the provision of a get, it is
invalid. That is why we cannot do what he
suggests.
I have three points to make. We as
parliamentarians should not interfere in the
profession and practice of faith, but we should
work with all people of all faiths in Scotland and
the wider world and we should support people of
faith when they require it. This is precisely such an
occasion.
I have listened to what the minister has said
about my amendments and I seek the
Parliament’s consent to withdraw amendment 36.
Amendment 36, by agreement, withdrawn.
Amendments 37 and 38 not moved.
Amendment 10 moved—[Mike Rumbles].
The Deputy Presiding Officer: The question is,
that amendment 10 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
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Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Glen, Marlyn (North East Scotland) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 7, Against 108, Abstentions 1.
Amendment 10 disagreed to.
After section 13A
11:15
The Deputy Presiding Officer: Group 6 is on
the breakdown of communication between
partners and the effect of that on children.
Amendment 39, in the name of Margaret Mitchell,
is grouped with amendment 52.
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Margaret Mitchell: Amendment 39 is a probing
amendment that focuses on situations in which
there has been a breakdown in communication
between spouses that has resulted in one or both
parties indulging in hostile or obstructive behaviour
to the detriment of any children of the marriage.
The amendment seeks to concentrate both
parents’ minds on the needs of the children as
opposed to any grievance that might be obscuring
their ability to see the potential damage to children
resulting from such behaviour.
The emphasis is therefore on trying to achieve a
voluntary agreement as a result of which both
spouses, despite the fact that they might be
divorcing or divorced, will have quality parenting
time and will remain united in being involved in
their children’s upbringing and future. Amendment
39 has at its heart the interests of the child and
proposes that prior to the bill coming into force,
there would be a campaign to cover those issues
and promote the benefits of the excellent
provisions contained in the parenting agreement
and the grandparents charter, which are firmly
focused
on
achieving
agreements
and
arrangements for contact that are in the children’s
interests.
Amendment 52 is consequential to amendment
39.
I move amendment 39.
Stewart Stevenson: I welcome the Tories’
commitment to spending public money. If we are
going to do so, I suggest that it would be better if
we simply increased the budget that Hugh Henry
has announced for family mediation contact
centres and conciliation.
Cathy Jamieson: I appreciate the sentiment
that has prompted amendment 39, and I recognise
that Margaret Mitchell said that it is a probing
amendment. I hope that I will be able to give her
the reassurances that will persuade her not to
press the amendment. I do not believe that the
provision should be on the face of the bill.
Amendment 39 suggests that a new provision
would be required in statute so that we could take
an information campaign to the public. I am sure
that Margaret Mitchell understands that we already
have the power to provide advice and information
on any policy matter within our devolved
competence.
We have heard a lot this morning from those
who have experience as family law practitioners.
Although I do not share that experience, I spent a
considerable amount of my professional life
working as an advocate for children whose
circumstances, in some cases, had been brought
about by that very breakdown—of communication
and of the relationship between partners—that has
caused so much concern to members. For the
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children in the middle of those situations it can be
a living nightmare to watch their parents battle
over several years and to see that battle, rather
than their interests, become their parents’ focus.
That has informed all the work that we have tried
to do with this legislation.
As has been mentioned, we have been working
on a parenting agreement for Scotland and on a
charter for grandchildren. They are designed to
help those families where there is a separation—
and particularly the children in those families. The
parenting agreement aims to encourage parents at
or around the painful point of separation to agree
on the arrangements for the future care and
welfare of their children and to put that at the
centre of their considerations. It also seeks to
persuade parents of the importance of putting
aside their differences and not allowing them to
cause problems for their children. That would
include information on the negative effects that a
breakdown in communications between the parties
could have on the children of a relationship. The
grandchildren’s charter also aims at highlighting
the role that the wider family can play in
supporting children, especially at the point of
family separation. In doing that, it focuses on the
effect that a breakdown in communication—not
just between partners but also within the wider
family—can have on children.
Those two documents, which have been
generally welcomed, were drawn up with the
involvement of people who have experience of the
circumstances that we are discussing today. The
Executive believes that they will provide parents
and families—and children—with useful and
practical tools to help them through difficult times.
We intend to launch an information and
communication campaign to raise awareness of
family law, to inform people about the nonlegislative options that are available to them, and
to detail the many organisations that can offer
support and advice at difficult times.
I hope that, with those assurances, Margaret
Mitchell will not feel it necessary to press her
amendment.
Margaret Mitchell: I will press my amendment. I
welcome everything that the minister said, but the
amendment is designed to tackle entrenched
attitudes. It is designed to tackle situations in
which there is no co-operation and in which either
contact orders are not being enforced, or there are
huge difficulties in enforcing them.
We agree that the parenting agreement and the
grandchildren’s charter are excellent documents.
However, my amendment would give them more
prominence and would, I hope, encourage a
difference in attitudes.
Fergus Ewing: Have the Tories costed this
commitment?

21803

15 DECEMBER 2005

Margaret Mitchell: I would look to the money
coming from the same pool as money for
mediation and counselling services. It would be on
the same basis as the successful campaigns to
tackle domestic violence and drink-driving. For
those reasons, I believe it to be an important and
worthwhile step that the Parliament could take to
promote the grandchildren’s charter and the
parenting agreement. Similar campaigns have
made drink-driving substantially unacceptable and
have highlighted issues of domestic abuse.
The Deputy Presiding Officer: The question is,
that amendment 39 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
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Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Johnstone, Alex (North East Scotland) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Scott, John (Ayr) (Con)
Tosh, Murray (West of Scotland) (Con)
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The Deputy Presiding Officer: The result of
the division is: For 10, Against 95, Abstentions 8.
Amendment 39 disagreed to.
The Deputy Presiding Officer: I propose to
invoke rule 9.8.4A to allow the debates on groups
7 and 8 to take place. The debate on group 8 must
conclude by 11.38.
After section 15
The Deputy Presiding Officer: Group 7 is on
special destinations. Amendment 11, in the name
of the minister, is grouped with amendments 29
and 30.
Cathy Jamieson: The amendments originate
from proposals by the Scottish Law Commission.
They rectify an existing problem relating to the
division of matrimonial property when a couple has
divorced or when a marriage has been annulled.
It is common practice for spouses to take the
title to their home in joint names, with the house
passing to the survivor in the event of the death of
one of the spouses. If, however, the couple
divorces or the marriage is annulled, the provision
for the house to pass to the surviving spouse must
be revoked. In such situations, the solicitor who
conveys the property to one of the spouses after
the divorce will evacuate the destination when
they convey the property to the person who will
remain in the family home.
However, the Law Society of Scotland and
others have pointed out cases in which that did not
happen and the continued effect of a survivorship
destination after divorce gave rise to substantial
injustice. For example, if, on divorce, a husband
transfers his half share of the matrimonial home to
his former wife and she subsequently dies, her
half share—if nothing has been done about the
special destination—will pass to her former
husband even though all parties intended her to
be the sole owner of the house after divorce.
Amendment 11 rectifies that problem for married
couples by ensuring that divorce or annulment has
the effect of revoking any special destination.
Amendment 29 replicates that for civil partners.
Amendment 30 protects the Keeper of the
Registers of Scotland from a claim by the
deceased ex-spouse’s executors, as the keeper
cannot rectify the land register against a third
party. Amendment 30 also applies to civil partners.
I move amendment 11.
David McLetchie (Edinburgh Pentlands)
(Con): I rise not to bury the Scottish Executive, as
is my wont, but to praise it for lodging at this late
stage an amendment that will remedy a serious
injustice that was suffered by one of my
constituents. The minister is aware of the case to
which I refer.
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To put it briefly, on the death of my constituent’s
husband, whose will bequeathed to her the whole
of their matrimonial home, a half share in the
property passed, by virtue of a survivorship
destination in the title, to her late husband’s exwife, notwithstanding the fact that the ex-wife’s
half share in the property was bought out by the
husband as part of their divorce settlement. In
other words, notwithstanding the divorce, the
survivorship provision in the title deed carried the
husband’s original half share in the property to his
former wife. The situation could and should have
been resolved at the time but, regrettably, it was
not. That meant that my constituent, on the death
of her husband, was forced to sell the house and
split the proceeds with her late husband’s ex-wife.
She had no legal redress in respect of the
situation in which she found herself.
As the minister indicated, my constituent’s case
is not unique; others have fallen foul of the same
quirk in the law. Amendments 11 and 29 will
ensure that that does not happen again, because
they provide that such destinations are
automatically revoked on divorce, annulment or
the dissolution of a civil partnership. My
constituent has campaigned for that change to the
law, although she knows that it will not have
retrospective effect and that it will not remedy the
injustice that she suffered.
The change was first recommended by the
Scottish Law Commission in its report on the law
of succession, which was published in 1990. I
have lobbied ministers on the matter and the
change has the support of the Law Society of
Scotland. I congratulate the ministerial team and
thank it for taking the matter on board and
including the provision in the bill. I urge members
to support amendments 11, 29 and 30.
Pauline McNeill: I support the amendments,
which make good sense. The Justice 1 Committee
did not have a chance to consider the matter at
stages 1 or 2. Given that the proposed change is a
recommendation
from
the
Scottish
Law
Commission, it would have been helpful to have
had a chance to consider it a bit sooner. Today is
the first time that I have heard the arguments. I
have no difficulty with what I heard, so I will
support the amendments, but, as a precaution, I
ask the minister to assure me that, if any issues
arise, there will be a further opportunity to consider
the matter, particularly if we are to examine the
law on wills and succession.
Christine Grahame: I, too, welcome the
amendments. I share Pauline McNeill’s concern
about the lodging of substantial new amendments
at stage 3. Nevertheless, the amendments have
arrived and they are welcome. They remedy an
injustice that is a consequence of people not
realising what will happen on divorce—or,
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sometimes, unfortunately, of a solicitor’s
negligence, if they have not looked carefully at all
the documents. The amendments are welcome
because they will ensure that the true intentions of
the deceased are reflected.
11:30
Cathy Jamieson: I acknowledge on the record
the work that David McLetchie has done. He wrote
to the Executive about the matter; other members
have dealt with similar cases.
I reassure Pauline McNeill that we will keep the
matter under review. I recognise that the
committee did not have the opportunity to examine
the amendments in detail but, having considered
all the facts of the case, I thought it better to
resolve an injustice now, while we have the
opportunity. We will of course keep the matter
under review when considering any future
legislation on wills and succession.
Amendment 11 agreed to.
After section 15A
The Deputy Presiding Officer: Group 8 is on
payments towards the maintenance of children.
Amendment 40, in the name of Phil Gallie, is the
only amendment in the group. I ask Mr Gallie to be
brief.
Phil Gallie (South of Scotland) (Con): I will be
as brief as I can be.
Amendment 40 deals with an issue that
constituents have raised with me many times over
the years. When parents are absent for whatever
reason, children are often best looked after by
those who are closest to them, such as
grandparents, brothers, aunts or uncles. Local
authority social work departments throughout the
country generally accept that. In many cases,
parents can make provision for such care without
the involvement of social workers or anyone else.
On that basis, things can move along nicely.
However, when a situation develops in which
grandparents take care of children, they do so late
in life, when their incomes do not match their
responsibility to look after the children. The
shortfall in support for the children means that
both grandparents and children can suffer
considerably.
I apologise to Pauline McNeill for injecting
issue at a late stage and for not giving
committee the opportunity to debate it, but I
that the bill, which I welcome, gave me
opportunity to raise the matter.

the
the
felt
the

I have contacted the Executive about such
payments. When Euan Robson was the Deputy
Minister for Education and Young People, he was
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extremely helpful. He emphasised that he felt that
local authorities operated the existing legislation in
different ways. They can choose whether to give a
grant for the maintenance of children in such
circumstances. Some authorities take a blanket
approach and do not consider giving any
support—they simply say no. That is wrong.
My amendment would place on local authorities
a duty to make an offer. It would not set a level of
offer; that would be left to local authorities’
discretion. However, the amendment would
remove a local authority’s ability to ignore the
Children Act 1975 and the Scottish Executive’s
guidance notes.
I hope that the Parliament will go along with me
on the amendment. As far as I can see, it would
have a more or less neutral effect on local
authority budgets, given that benefits could result
from saving fostering costs.
I move amendment 40.
Margaret Mitchell: I support the amendment,
which would ensure that the financial contribution
that grandparents and sometimes other relatives
make in some circumstances was recognised.
Cathy Jamieson: I understand why Phil Gallie
lodged the amendment and I have some sympathy
with his arguments, particularly in relation to
grandparents and other family members who take
on the care of children. I am sure that he will
appreciate that looking after children has a
particular meaning in legislation.
Under existing legislation, local authorities have
the discretion to pay allowances to such relatives
when children are formally in their care and when
relatives have stepped in before children have
become looked after by local authorities. The
legislation gives local authorities the flexibility to
decide on types and scales of payment to foster
carers according to local child care needs and
circumstances. I recognise that Phil Gallie and
other members have had constituency cases
when that has caused some difficulty.
On the face of it, an element of compulsion on
local authorities might seem an attractive
proposition. However, as Phil Gallie recognises,
the Executive is currently considering fostering
allowances. Moreover, the Social Work Inspection
Agency has commissioned research on lookedafter children. That research will cover a study by
Professor Jane Aldgate on kinship care, which is
among the subjects that we are discussing. It is
right and proper that ministers should consider
that report and thereafter reach a view on the
action that is required. In addition, the recent
consultation exercise on the Executive’s proposals
to reform adoption indicated widespread support
for a national system of fostering allowances.
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As a result, we believe that kinship care would
be better dealt with in another bill. The Executive
is still considering responses on fostering
allowances. I ask Phil Gallie to accept the
arguments on why his proposal should not be
included in the Family Law (Scotland) Bill and to
accept that amendment 40 would not necessarily
have the effect that he wishes it to have. I ask him
to seek to withdraw amendment 40.
Phil Gallie: I saw the bill as an opportunity, but I
hear what the minister says and am encouraged
by it. If the Executive is prepared to address the
issue in another bill that will be introduced not too
far in the future, it would be irresponsible of me to
press amendment 40. Given the minister’s
assurance, I therefore seek members’ agreement
to withdraw it.
Amendment 40, by agreement, withdrawn.
The Deputy Presiding Officer: I must now
suspend the meeting until 11.40 am.
11:36
Meeting suspended.
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11:40
On resuming—

Question Time
SCOTTISH EXECUTIVE
General Questions
Schools (Co-operative Principles)
1. Bill Butler (Glasgow Anniesland) (Lab): To
ask the Scottish Executive what action is being
taken to promote the teaching of co-operative
principles in schools. (S2O-8475)
The Minister for Education and Young People
(Peter Peacock): The Executive’s determined to
succeed team is working with the Co-operative
Education Trust Scotland on the development of a
comprehensive
co-operative
enterprise
in
education project in schools.
Bill Butler: I welcome the minister’s
encouraging response. Does he agree that there
is
more
to
enterprise
than
individual
entrepreneurship? Does he recognise the need to
encourage enterprise education in which more
emphasis is given to the co-operative model of
common ownership and which teaches young
people not only about the benefits that enterprise
can bring them as individuals, but about the
benefits that can accrue to their local community
and the wider world?
Peter Peacock: I support the principle behind
what Bill Butler says. He is quite right that there is
more
to
enterprise
than
individual
entrepreneurship, although we want to see all
sorts of enterprising activity in our schools. A lot is
going on in that regard, some of which I mentioned
in my first answer. In addition, 10 schools are
active in the young co-operatives pilot scheme and
30 schools have co-operative businesses. On
Monday, I visited a school in which young people
are organising a series of enterprise projects and,
a couple of weeks ago, I visited a school in which
there was a similar range of activity. Schools now
undertake a range of initiatives and our focus on
citizenship education is adding to young people’s
belief in the importance of co-operation in a
general sense as well as in an enterprising sense.
NHS Western Isles
2. Rob Gibson (Highlands and Islands)
(SNP): To ask the Scottish Executive what
conclusions have been reached by NHS Scotland
about concerns raised at public meetings in
Stornoway on 30 November and 1 December
2005 in respect of the financial and clinical
governance of NHS Western Isles. (S2O-8426)
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opportunity to manage sentenced offenders better
throughout the south-west of Scotland.
I think that it has been stated before that, at
present, we have no plans to examine the
restructuring of police forces. However, I am sure
that Alasdair Morgan, and other members, would
agree that the most appropriate way of dealing
with the issue is to ensure that the services that
get the best outcomes are provided for local
people; logically, the structures should follow that.
Phil Gallie: I note that Rosie Kane is absent
from the chamber. Have there been any cases in
Dumfries and Galloway in which the police have
been used to remove asylum seekers? Are the
police used to trace those people who deliberately
avoid removal from this country?
Cathy Jamieson: I cannot give Phil Gallie the
relevant figures off the top of my head, but I can
tell him what I would say in my reply to Rosie
Kane if she was present to ask the next question.
The nature, the timing and the extent of any police
involvement in the removal of failed asylum
seekers are operational matters, which are
decided on by the chief constables in conjunction
with the United Kingdom immigration service.
The Deputy Presiding Officer: Rosie Kane is
not here to ask question 10, so I suspend the
meeting for one minute before the next item of
business.
14:54
Meeting suspended.
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Family Law (Scotland) Bill:
Stage 3
Resumed debate.
Section 15B—Abolition of status of illegitimacy
14:55
The Deputy Presiding Officer (Murray Tosh):
We resume our consideration of amendments to
the Family Law (Scotland) Bill. Group 9 is on the
abolition of the status of illegitimacy. Amendment
12, in the name of the minister, is grouped with
amendments 13, 14 and 32.
Hugh Henry: Amendments 12, 13, 14 and 32
deal with the representations that we received in
the wake of amendments to the bill at stage 2 that
were designed to abolish the concept of
illegitimacy.
Many commentators have expressed their
desire to see the concept of illegitimacy removed
from Scottish law. However, as illegitimacy
impacts on two reserved areas—succession to
hereditary titles and the granting of arms—it is not
within the competence of the Scottish Parliament
to abolish the concept in its entirety. I will leave it
to members’ imagination as to who might still be
classified as illegitimate.
The provisions that were introduced at stage 2
attempted to achieve the retrospective abolition of
illegitimacy from Scots law with a saving provision
that the abolition does not affect those reserved
matters. However, since the amendments were
made, a couple of points have been brought to our
attention that require further consideration.
The first concerns new section 1(4) of the Law
Reform (Parent and Child) (Scotland) Act 1986, as
introduced by section 15B of the bill. It has been
argued that the provisions in subsection (4), which
explains how references to enactments and deeds
that were passed prior to the commencement of
section 15B are to be read, are too narrow and run
the risk of missing out people who are currently
regarded as legitimate. Although the risk is small,
it is unacceptable. Amendment 12 provides that
the changes made by the bill will not affect
enactments or deeds that were passed or made
before the commencement of section 15B.
Although that represents a shift in policy from a
retrospective to a prospective abolition, it provides
much-needed clarity and ensures that the position
is both straightforward and unambiguous.
Amendment 32 is an additional repeal that is
made necessary by that change.
Secondly, questions were raised about the
relationship between the removal from the law of
declarators of legitimacy, illegitimacy and
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legitimation and the reserved matters of
succession to or devolution of hereditary titles. It
was drawn to our attention that, although the
existing saving provisions in the 1986 act refer to
the titles and the way in which they may transmit
on death, they do not extend to the means by
which a person may establish whether there is any
entitlement to such transmission. Amendments 13
and 14 allow for the retention of such actions in
the limited circumstances that there is a
connection with the succession to or devolution of
a title, coat of arms, honour or dignity that is
transferable on the death of the holder.
I move amendment 12.
Amendment 12 agreed to.
Amendments 13 and
Henry]—and agreed to.

14

moved—[Hugh

After section 17
The Deputy Presiding Officer: Group 10 is on
court orders concerning parental responsibilities
and the role of wider family members. Amendment
41, in the name of Rosemary Byrne, is the only
amendment in the group.
Ms Rosemary Byrne (South of Scotland)
(SSP): The purpose of amendment 41 is to
highlight the positive role that grandparents or
other family members have in children’s lives and
to ensure that that role is widely recognised.
Although the bill does not confer legal rights on
grandparents and other family members, the
development of the charter for grandchildren will
go some way towards ensuring the recognition of
the positive effect that grandparents and wider
family members can have.
Amendment 41 would ensure that one of the key
aims of the charter—that, in making decisions,
courts should consider whether grandparents can
play a role in children’s lives—is enshrined in
legislation. The amendment would ensure that the
role of grandparents and other family members is
not overlooked and that the best interests of the
child are taken fully into account.
I move amendment 41.
15:00
Christine Grahame: Although I have a great
deal of sympathy with amendment 41, I will not
support it. Anyone who can show an interest in a
child can make an application to the court at
present—I use the word “interest” in its legal
sense. Grandparents, aunts, uncles or associates
who have been involved in the life of a child may
already seek a contact order, residency or some
role in a child’s life. Children—often surprisingly
young children, perhaps eight or nine—can be
questioned by a sheriff if it is felt that they can


356

21868

express themselves about what they want to
happen in their lives. There are many good
sheriffs on the bench who specialise in the
sensitive area of family law.
Grandparents often play a supportive role in
relationships, although, as I learned in my 12
years of practice, some grandparents can be
mischief makers when a couple are trying to reach
a divorce settlement—they may pitch parents one
against the other by saying things such as, “I
wouldnae let him have access to the weans.”
Grandparents are like everybody else: a mixed
crowd.
It is good to bring the issue of wider family
members to the chamber and sheriffs should take
cognisance of it. However, we should not enshrine
it in statute.
Donald Gorrie: I support the involvement of
members of the wider family. I accept Christine
Grahame’s point that there are bad grandparents
just as there are bad parents, bad MSPs and bad
anyone else. However, the concept of the wider
family can be extremely positive.
Grandparents have been lobbying intelligently
on the issue for many years, but they are not the
only people who would be covered by the
amendment. Step-parents often have a long
relationship with the child and help him or her to
grow up, yet they are given no legal status.
Similarly, an uncle or an aunt may occupy that
important position. The courts should recognise
that a well-meaning, useful and intelligent relation
could be involved in looking after the future of a
child in a much better way than at present. At the
moment, some sheriffs may be managing well to
involve members of the wider family. However, the
Parliament should give guidance to all sheriffs to
say that the law must recognise the wider family.
We could learn from the extended families of the
east. Today, our concept of family focuses too
much on two plus two in a wee box. That is wrong.
We should widen the concept of family. Therefore,
the amendment is well worth supporting.
Margaret Mitchell: I totally sympathise with the
sentiment behind the amendment, but I do not
believe that it would have the outcome that
Rosemary Byrne desires. The amendment would
give an almost automatic right of contact to
grandparents and other relatives. The best way of
ensuring contact is to leave the matter to the
discretion of the court, where appropriate, or to
work hard behind the scenes to ensure that
everyone, including the parents, focuses on the
needs and interests of the child. In that way, the
place of grandparents and other meaningful
people in the life of a child is assured and the child
is afforded contact time with those people.
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Mrs Mulligan: I will make a couple of points on
behalf of the Justice 1 Committee. We took
evidence on the issue from grandparents groups
and we recognise the strong role that
grandparents can play in the upbringing of
children. However, we feel that it is important that
we do not make that role into a statutory
responsibility—the difficulties involved have been
mentioned already.
Responsibility for children rests with parents. To
give statutory rights to grandparents could further
confuse an already complicated situation. The
committee believes that the grandchildren’s
charter will tilt the balance towards the children’s
right to benefit from the relationship that they can
have with their grandparents and, as Donald
Gorrie said, with the wider family. However, the
committee felt that that relationship should not be
put on a statutory footing.
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role of grandparents. Christine Grahame said that
the courts can already do that, but amendment 41
seeks to ensure that the grandparents charter is
recognised in the bill. Kenny MacAskill and others
said that they have a great deal of respect for the
grandparents charter. To my mind, there is value
in recognising the charter in the bill.
Hugh Henry: I point out to Phil Gallie—this is
also relevant to what Donald Gorrie said—that
Rosemary Byrne’s amendment does not mention
a grandparents charter. The amendment deals
with the charter for grandchildren and looks at the
matter from the child’s perspective. Some
members have concentrated on grandparents, but
the amendment focuses on grandchildren.

Sheriffs who regularly deal with such cases
assured us that grandparents act as a stabilising
influence. We have recognised that and the
grandchildren’s charter will go some way towards
recognising it, too. Therefore, the amendment
should be rejected.

Phil Gallie: I accept the minister’s comment. He
is absolutely right, but perhaps that gives greater
emphasis to Rosemary Byrne’s argument. The
fact is that everyone in the chamber is interested
in the protection of children and in doing what is
best for them. As Donald Gorrie said, the wider
family may well be the best option for the child.
The amendment does not seek to mandate the
judge; it simply asks the judge to consider the
matter. On that basis, I support the amendment.

Mr MacAskill: It is clear that there is agreement
in the chamber that wider family involvement is
beneficial. However, I concur with the points made
by Christine Grahame, Mary Mulligan and
Margaret Mitchell. To enshrine contact between
grandparents and grandchildren in law would be
fundamentally wrong. What matters, and what
must always be paramount, is the best interests of
the child. There is no doubt that the involvement of
a loving grandparent, aunt or uncle is beneficial
and will add to a child’s life, but to force the
involvement of grandparents on the child would be
counterproductive.

Karen Gillon (Clydesdale) (Lab): I had some
sympathy with Rosemary Byrne’s amendment but,
having considered it further, I think that it goes one
step too far. Grandparents continue to play a
valuable role in their grandchildren’s lives. If
grandparents are excluded, that is often because
the parents have failed to work out their
relationship. Loss of contact with the grandparents
is a by-product of problems in the parents’
relationship. If the bill helps the parents to sort out
their acrimony in taking forward a divorce, it will go
some way towards resolving some of the issues
for grandparents.

As has been pointed out, there is already an
opportunity for any interested party—regardless of
whether they are a blood relative—to apply for a
contact or residence order. Sometimes, tragedies
occur when sons and daughters fall out with their
parents, but they should work towards
reconciliation. It would be fundamentally wrong to
enshrine in law the opportunity to make an order
for access to a grandson or granddaughter, except
in the most unusual circumstances in which part of
the family is deceased. We should accept what
Mary Mulligan said. We must take cognisance of
the grandparents charter, but fundamentally we
must trust in the good sense of our judges and
sheriffs, who, in the main, tend to get it right.
These are difficult matters and decisions must be
made on each individual case. We should not
force the issue in any particular circumstance.

As a child, I experienced an acrimonious
divorce, but I had full contact with my
grandparents on both sides and I appreciate the
stability and support that they gave me in working
through that difficult situation. Where such contact
is appropriate and possible, it should happen.
However, if the bill helps mums and dads to move
forward, grandparents will benefit as well.

Phil Gallie: I was persuaded by Rosemary
Byrne’s argument. She made the point that the
amendment would allow the courts to consider the

Hugh Henry: Rosemary Byrne’s amendment 41
seeks to ensure that the court has
“regard to the charter for grandchildren”.

It is important to keep emphasising that we are
taking the child’s perspective. We have
emphasised that throughout the bill. Kenny
MacAskill was right to say that we need to
consider the child’s best interests. Christine
Grahame explained in detail how the courts
examine the broader range of issues and consider
the contribution that members of the wider family
can make in a child’s interests. Margaret Mitchell
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is right: the amendment would not achieve the
desired outcome.
We started by developing a grandparents
charter but, as discussions progressed, it became
clear that we had to shift the focus back to
grandchildren. It would have been wrong to
consider an adult’s interests ahead of those of a
child. The charter is one of several packages of
non-legislative projects that we are undertaking,
including the parenting agreement and a public
information campaign.
A range of organisations supported the drafting
of the charter. We involved people from
organisations such as the Association of Directors
of Social Work, the Family Law Association,
Parenting Across Scotland, Family Mediation
Scotland, the Grandparents Apart self-help group,
Stepfamily Scotland, Children in Scotland, Scottish
Women’s Aid and Families Need Fathers.
To avoid doubt, given that we are talking about
grandchildren and not grandparents, it is useful to
put on record our recognition of the tremendous
role that many grandparents play. Christine
Grahame is right: some grandparents play an
inordinately invaluable role, although others may
be quite obstructive. In general, we know that
grandparents do a huge amount throughout the
country.
When we debated financial support this
morning, Cathy Jamieson said that we are
considering a range of measures. We know that
many grandparents step into the breach when
parents have failed for whatever reason—whether
it is medical, social or personal problems.
Grandparents may be left with the burden at a
time when they should, in a sense, be winding
down. We need to examine how to support them
far better and we are doing that.
Phil Gallie: I go along with much of what the
minister says, especially in relation to the debate
this morning. He knows the bill better than I do. Is
the charter for grandchildren mentioned elsewhere
in the bill? If so, I could well be satisfied.
Hugh Henry: The charter is not mentioned
elsewhere. Kenny MacAskill and other members
spelled out why neither the charter nor the
parenting agreement is mentioned in the bill.
Those documents are non-legislative and are
designed to help people; they will not be legal
documents. The court will take into account many
factors, such as anything that a parenting
agreement says. It will listen to children and
consider the contributions from other family
members. However, the charter was never
designed to be a legal document.
As Margaret Mitchell said, Rosemary Byrne’s
proposal would not achieve the desired outcome. I
have tremendous sympathy with what Rosemary
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Byrne seeks and I have put on record our
appreciation of the work that grandparents do
throughout Scotland. The charter was drawn up to
recognise the value that grandparents can add to
their grandchildren’s lives but, in practical terms, it
does not serve any real purpose.
In considering orders that relate to children, the
courts will take into account current arrangements
for a child, parents’ views and, as Christine
Grahame said, the views of other family members
such as grandparents, if appropriate. The charter
says nothing about the relationship between
children and their grandparents, so to compel
sheriffs to have regard to the charter when they
consider the granting of a contact order would at
best be inappropriate. If the amendment were
agreed to, it could also reduce the flexibility for
revision in future.
The intention is honourable and right and we
sympathise with it. However, the practical effect
would not be achieved. I ask Rosemary Byrne to
withdraw her amendment.
15:15
Ms Byrne: First, I welcome the charter for
grandchildren as a good move in the right
direction. However, my reason for lodging
amendment 41 is that there is no mention in the
bill either of the charter or of the role of
grandparents or other family members. Given that
grandparents often play a tremendous role in
children’s lives and hold things together—for
example, they provide child protection in
circumstances of drug and alcohol misuse—it is
surely time to ensure that they have some
recognition. I do not ask that grandparents be
given parental rights and responsibilities; I am just
asking that they be given recognition.
Christine Grahame and others pointed out that
the role of grandparents can be recognised by due
process through the courts, but over the past two
or three years I have spoken to many
grandparents who have found the court process to
be not only costly but, in some cases, extremely
destructive and stressful. Amendment 41 provides
another opportunity to recognise in the bill the role
that grandparents play. As Phil Gallie said,
grandparents are asking only for recognition of
their role. I ask members to support amendment
41, which would provide that recognition.
It is interesting that many, although not all,
members who have spoken in support of
amendment 41 have been grandparents
themselves. Some of us know full well how
important that role is. I ask members to support
amendment 41.
The Deputy Presiding Officer: The question is,
that amendment 41 be agreed to. Are we agreed?
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Members: No.
The Deputy Presiding Officer: There will be a
five-minute suspension, after which I will put the
question again before moving to the vote.
15:17
Meeting suspended.
15:22
On resuming—
The Deputy Presiding Officer: The question is,
that amendment 41 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Ewing, Mrs Margaret (Moray) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gorrie, Donald (Central Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Matheson, Michael (Central Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Sheridan, Tommy (Glasgow) (SSP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
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Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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ABSTENTIONS
Adam, Brian (Aberdeen North) (SNP)
Johnstone, Alex (North East Scotland) (Con)

The Deputy Presiding Officer: The result of
the division is: For 21, Against 96, Abstentions 2.
Amendment 41 disagreed to.
The Deputy Presiding Officer: Group 11 is on
court orders relating to parental responsibilities
and so on. Amendment 42, in the name of Pauline
McNeill, is grouped with amendment 15.
Pauline McNeill: Going to court is an indication
that there is conflict over or disagreement about
contact with children. The parental agreement
should provide an important starting point for
separating parents. I originally wanted the parental
agreement in the bill, but I have accepted
ministers’ assurances that it is a valid document to
present to the courts.
The Children (Scotland) Act 1995 requires a
court to consider contact and residency in the
interests of the child. Indeed, the context of the
1995 act is that there should be joint decision
making about children, whether or not they are
resident with one parent. More work needs to be
done on the 1995 act to ensure that parents
understand that we are trying to achieve joint
decision making.
When there is conflict, procedures can be
protracted. I am familiar with cases in which the
court has taken four, five, six or even seven years
to reach a decision. There is a special procedure
for family contact cases, but they are not always
speedily conducted. Glasgow Sheriff Court has
two specialist sheriffs, and I believe that they
make a difference because they can press
individuals when there are difficult issues and
emphasise the role of both parents. However,
when those cases go to court, they are costly and
children are involved. We must impress on people
the fact that it is the duty of both parents to
consider the interests of their children.
The Executive has not yet acknowledged the
extent of the problem, although it has shifted
significantly in two important areas—the first is
research and the second is access to justice. My
amendment 42 requires the Executive to regulate
for a shorter, speedier process. At issue is access
to civil justice. We have heard in the chamber of
cases that have cost ordinary individuals £30,000,
£40,000 or £50,000 and rising, just to get access
to the civil courts in order to see their children.
Although amendment 42 is a probing
amendment, I emphasise my concern that we
must do better to reduce the cost and length of
such cases. My primary concern is about cases in
which people argue for contact and the costs
continue to rise significantly. In addition, parties
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who defend a position might claim legal aid, so the
cost to the public purse must also be considered.
The debate on the previous group of
amendments was about grandparents, who also
have to use the 1995 act. They too might have
problems with cost in order to get into court to
argue their point of view.
The Executive’s amendment 15 concerns the
enforcement of contact orders. There are many
cases in which the court grants an order that is
frustrated or refused by the parent who has
residency. I make it clear that, although I
recognise that both parents must adhere to
contact orders and I support action to deal with
both parents, I refer to cases in which there is no
suggestion of domestic violence. I supported the
Executive’s strengthening provisions to ensure
that sheriffs have regard to both women and
children when making such determinations and I
do not argue for parents to be jailed or fined.
However, the operation of contact orders is a
genuine concern and it would be wrong simply to
acknowledge and condone that contact orders are
not complied with in some cases. Although it is
difficult to find a solution—Hugh Henry has always
said that—it would be wrong to give the
impression that because we cannot find a solution,
we therefore condone parents who refuse to abide
by contact orders. It is not in the interests of
children to do that.
Where do we go from here? I accept that there
are flaws in the committee’s position, which is now
in section 17B of the bill and which does not
achieve the desired effect. I support the Executive
amendment for those reasons. However, I hope
that the Executive will think further about what we
do about the difficult cases because we do not
know how many there are. I welcome the
Executive’s commitment to research that matter.
We need to make a proportionate response. We
need a mechanism that at least attempts to
recognise that when the court has made a
decision in the interests of the child, as it is
required to do, we can do more—in a familyfriendly way—to effect that decision.
I move amendment 42.
Hugh Henry: Amendment 15 removes section
17B, which was inserted into the bill by an
amendment from Sylvia Jackson at stage 2.
Section 17B seeks to compel the courts, when
making or varying a contact order, to attach to it a
notice warning of the consequences of failing to
comply with the contact order.
I understand what drove Sylvia Jackson to lodge
her stage 2 amendment and what was behind
some of the other issues that she raised at that
stage. Indeed, both Sylvia Jackson and Pauline
McNeill have been diligent in pressing an issue of
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genuine injustice at times when one parent is
denied access to their children. As a parent
myself, I could not begin to imagine what it would
be like not to have access to my child, despite
having a court order to support me. Pauline
McNeill was absolutely right to outline some of the
implications, of both cost and the significant time
that it takes to resolve such issues.
I sympathise with what Sylvia Jackson
attempted to achieve to improve the quality of
contact between children and their separated
parents. However, section 17B as constructed
could be unhelpful. It could be unduly intimidating
to warn parents, before either of them had done
anything wrong, of the consequence of noncompliance. At worst, it could encourage one
parent to seek opportunities to threaten the other
with consequences, for even the slightest breach.
Our main motivation for lodging amendment 15
was the unintended consequences of section 17B.
If it achieved simply what Sylvia Jackson was
seeking to achieve, we might have been able to
live with it. Unfortunately, it affects each party
differently. The resident parent could face harsher
consequences than the non-resident parent.
Having listened and spoken to Sylvia Jackson, I
do not think that she intended that.
15:30
Stewart Stevenson: I am listening carefully to
what the minister says. Can he explain how there
are any new consequences because of the
existence of section 17B? I accept that there is
potential for psychological pressures, but the
minister is suggesting that there could be further
consequences.
Hugh Henry: The warning will be effective only
if there are sanctions to back it up. The sanctions
to back up the warning affect the parties
differently. One party faces far graver sanctions for
non-compliance than the other. I have already
mentioned the potential for people to feel
intimidated.
Christine Grahame: I, too, am listening
carefully to the minister. He is simply informing us
of the existing position in law. Parents must
understand that a court order is not made lightly
and that it is contempt of court to breach it. All that
will be given is information—nothing substantive is
changing.
Hugh Henry: However, it remains for the court
to determine how issues should be raised,
whether warnings should be given and what action
should be taken. We are attempting to deal with
issues that are best left to the rules of court. We
do not think that section 17B is the best way of
proceeding, which is why amendment 15 has been
lodged.
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We are concerned that the issues raised by both
Sylvia Jackson and Pauline McNeill are
substantial, and we intend to move on two fronts.
First, we want to determine the extent of the
problem. When Sylvia Jackson drew attention to it,
we found that there was a lack of accurate
information and statistics. Some of the information
was not particularly pertinent to Scotland. At stage
2, I gave the commitment that we would undertake
research
into
post-separation
contact
arrangements. We need to scope the extent and
shape of the problem, to understand what works
and does not work and to examine the durability of
the arrangements. Once we have a clear
understanding of the problem in Scotland, we can
start to design specific solutions. If it transpires
that court-based solutions are needed—we do not
know for certain that that is the case—and that the
issue cannot be addressed through changes to the
rules of court, we will seek a suitable legislative
vehicle to introduce those solutions. I hope that
the civil justice review that we intend to carry out
will offer us scope to do that.
My second point is that, in direct response to
what Sylvia Jackson, Pauline McNeill and others
have said, we propose a pilot project to explore
issues relating to contact enforcement. I will give
members an outline of the proposals. It will be an
outline only, because much remains to be
developed with key partners, including the
judiciary and the Scottish Court Service. We
propose to establish a contact compliance officer,
initially in one or two courts. The overall purpose
of the post will be to contribute to local resolution
of disputed contact cases, to provide data and
analysis for wider research into the causes of
breach of contact and to contribute to developing
ideas for options for reducing the incidence of
such breach and securing the parties’ continued
exercise of their parenting role.
The proposals are very much in the early
stages, but we will work up a fully developed
project plan that will establish a framework for the
role of contact compliance officers and their
interface with the court and the parties involved.
The officers’ functions are likely to include early
and protracted involvement in cases in which a
contact order has been breached; becoming a
point of contact between the parties; supporting
and giving the parties practical advice, including
information about relevant services; explaining to
parties the consequences of failure to obey the
court order; and calling on mediators’ skills, if
appropriate. That goes some way to realising what
Sylvia Jackson is trying to achieve with her
amendment, but it also recognises the concerns
that she and Pauline McNeill have.
Cost is an issue when one party has access to
legal aid and the other does not. I will have further
discussions with the Scottish Legal Aid Board
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about how the rules are applied and whether
changes need to be made. It cannot be right that
one party can use legal aid to thwart another
party’s access to justice without further
consideration. We will negotiate with sheriff
principals to explore the structure of the role of
contact compliance officers and how they could
add value to the current family court system. We
will also explore the possibility of either using the
existing rules of court or making new ones to
make provision for the referral of appropriate
cases to the contact compliance officer.
Amendment 42, in the name of Pauline McNeill,
seeks to speed up court procedures. She has
recognised the Executive belief that the
amendment is unnecessary because the existing
court rules are sufficient. The rules direct the
court, in appropriate cases, to set a child welfare
hearing for the next suitable date, allowing 21
days between the lodging of the notice of intention
to defend and the hearing. Amendment 42 also
cuts across the existing provision for making rules
of court either by acts of sederunt or by rules of
the Court of Session. The judiciary, rather than
ministers, should determine court procedures.
That maintains the independence of the judiciary. I
hope that with those assurances, Pauline McNeill
will withdraw her amendment.
The Deputy Presiding Officer: Too many
members wish to speak, and I will not have a
chance to call everyone. I will restrict speeches in
this group to two minutes.
Dr Sylvia Jackson (Stirling) (Lab): I will speak
quickly. I support the sentiments behind
amendment 42, in the name of Pauline McNeill,
and I turn quickly to amendment 15. At stage 2, I
lodged three amendments dealing with the
enforcement of contact orders. One related to
warning notices and was agreed by the
committee, resulting in section 17B. The other two
amendments, which dealt with introducing
additional measures, such as community service
orders and compensation for financial loss, gained
some support, but they were not agreed.
Since stage 2, I have become aware of the
different legal interpretations of the warning notice
statement. Rephrasing the statement so that it
applies to both parents has proved difficult. The
amendments that I moved at stage 2 built on the
research and consultation that is associated with
the Children and Adoption Bill in England and
Wales, which is passing from the House of Lords
to the House of Commons, and I am sure that
there will be a lot of discussion about the nonenforcement of contact orders and other points.
The Family Law (Scotland) Bill will be law
shortly. On balance, the minister’s suggestion that
the lack of enforcement of contact orders should
be addressed is constructive, even at this late
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stage—as long as there are no delays. Research
will be important to provide the kind of data that at
the moment exist only in England and Wales.
More important is the Executive’s proposal for a
pilot project to investigate the role of a contact
compliance officer. It is essential that that person
works centrally in the court system and is more
permanently involved than the existing curators.
It is vital to act quickly once a court order has
been breached. A constituent of mine, who has
campaigned for a long time on this issue, knows
that long court proceedings—eight years in his
case—can be not only financially costly, costing
up to £50,000, but emotionally costly. Contact with
his children has now stopped. I ask the minister to
consider—
The Deputy Presiding Officer: I must hurry
you.
Dr Jackson: —that the views of individuals,
such as my constituent, and groups that have
been most directly involved with non-compliance
with contact orders, are important. They should be
consulted as part of the on-going work. I hope that
the Justice 1 Committee will take an active interest
in this and other issues with which the bill is
concerned. Can I take the opportunity to thank the
convener of the Justice 1 Committee—
The Deputy Presiding Officer: No. That is not
reasonable. We are very short of time.
Mr Wallace: I will keep this brief. I want to
underline the concerns that Pauline McNeill and
Sylvia Jackson have reflected in the debate and in
committee. During my time as a member of
Parliament and then a member of the Scottish
Parliament, I recall a number of occasions on
which a parent, usually a father, came to me to
express concern that access to his children was
being withheld and that the court proceedings
were dragging on and on.
That in itself can change the dynamic. If a child
has not seen his or her father—it is usually the
father—for a number of months because the court
has not had a hearing or taken action, that can
change the outcome. The court might decide later
that the circumstances have changed so much
that it will not enforce an order. That is why I
believe that speed is of the essence in dealing
with these matters.
I welcome what Hugh Henry said about legal
aid. I have seen cases where a father or mother
has been frustrated in pursuing a legitimate
interest in getting contact, simply because they
cannot afford their costs, because the other party
is going back to court time and again.
In welcoming the steps that Hugh Henry has
taken, I ask that the situation be monitored
carefully and that the Executive be prepared to
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come back to the Parliament with proposals for
different action if the pilot that he is proposing
shows that there is a problem that is not being
addressed adequately in existing law.

Patrick Harvie: I seem to be developing an
unhealthy habit of standing up to support the
Executive’s position. I will need to think about that
a little.

Margaret Mitchell: I feel strongly that
amendment 42, in the name of Pauline McNeill,
and section 17B, should be in the bill. Amendment
42 seeks to speed up the agreement and
enforcement of contact orders. That is in the best
interests of children and, importantly, seeks to
prevent unnecessary aggravation and trauma for
both parties in emotional and financial terms. I do
not believe that section 17B is unduly intimidating;
it merely ensures that there is a clear warning that
contact orders are serious and should not be
ignored on a whim. I certainly want amendment 42
to be agreed to and section 17B to be retained in
the bill.

Pauline McNeill outlined clearly and powerfully
why the issue is significant and why the Executive
needs to provide an answer to people in the
situation of not having contact orders enforced.
However, the enforcement mechanisms that have
been proposed during the bill’s progress are not
appropriate, so I will support the Executive. I ask
the minister to say a little more about the
timescale. Clearly, if research is being
commissioned, it seems unlikely that we will get
around to anything concrete in this session of the
Parliament. When does the minister expect the
outcome to be delivered? I hope that all members
will bear in mind the necessity of keeping this
issue on the agenda if nothing can be brought
forward before the next election.

Mr MacAskill: I am opposed to both
amendment 42 and amendment 15. I accept the
minister’s point that these matters are best left to
the court, but it is important that we bring home to
people that court orders are not granted on a
whim. I do not think that doing so is intimidatory.
Of course there is a problem with instances of
mothers not granting contact to an absent father,
but there is a bigger problem with fathers who
apply for contact and then do not take it up; that is
why we should ram home the importance of
orders. That is a far more complex situation and it
arises far more often. We should tell people that if
they apply for contact and the court grants it, it is
important to take it up. We should say to them,
“You should not be watching the football live on
television; you should be undertaking the
obligation to your child. You should not be seeking
to go away with your new girlfriend; you should be
undertaking the obligation that you applied for.”
Hugh Henry: The problem is that the same
force would not come down on the father who did
not turn up because he was watching the football,
as would come down on the resident parent. We
would be warning people about consequences
that are completely and utterly uneven. That is the
problem.
Mr MacAskill: We require not simply to warn of
the consequences, but to stress the importance of
the order. Having contact is an obligation that
should be treated responsibly and with respect—
the buzzword that is flying around this chamber
and others. If someone applies for contact, the
order should be adhered to. There should be a
warning to mothers, but equally, there should be a
warning to fathers. They would have the
opportunity to take legal advice on the matter. It is
important that we maintain an opportunity to make
it quite clear that the contact order is important,
not simply in the legal process, but in how we view
parents’ obligations to their child.

15:45
Marlyn Glen (North East Scotland) (Lab):
Perhaps we should not be discussing something
like this in such great detail at stage 3; we really
should have dealt with this earlier. Again and
again, people have said that the Family Law
(Scotland) Bill is so big and complex that we
needed more time to enable us to take it in
sections and debate it properly in committee
before we brought it to the chamber.
I want to bring some context to the debate. We
are talking about only a small number of difficult
cases. In more than 70 per cent of cases, contact
arrangements are agreed between parents without
reference to the courts at all. Of the remaining 30
per cent, the courts refuse only about 1 per cent.
I agree with the sentiments that Kenny MacAskill
expressed, but I underline the minister’s point that
section 17B would not meet that requirement
because it would not impact evenly on resident
and non-resident parents.
I urge a note of caution about the idea of contact
compliance officers. That sounds like a good idea
but I would have thought that it required a lot of
work. The part of the bill that is most important
relates to the safety of the child. We are talking
about safe contact. We must not forget that.
I am relieved that Pauline McNeill will not press
her amendment. Although it is desirable to
minimise delay in court processes, that must not
be to the detriment of decisions taken. Time must
be given to investigate closely all matters that
impact on the child’s safety, including domestic
abuse, prior to making any contact order. That
includes giving the child the chance to voice their
views and giving proper consideration to those
views. It could be absolutely counter-productive to
have an expedited procedure.
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The Deputy Presiding Officer: My regrets to
the members who wished to participate in this
debate but could not. I ask Hugh Henry to respond
only to those specific points that he has to
address.
Hugh Henry: On the question about the
timescale, research will take some time. We will
start that as early in the new year as we can. I give
the chamber a guarantee that the compliance
officer will start work as soon as we are able to
scope the job and to recruit. The funding will be
made available before the end of this financial
year and the work will probably start in the next
financial year.
The Deputy Presiding Officer: I ask Pauline
McNeill to wind up as briefly as she can.
Pauline McNeill: As I indicated earlier, I will not
press my amendment, for the reasons that I gave.
On Marlyn Glen’s point, I recognise that the
court needs time in which to make important
decisions. However, it should not cost an ordinary
citizen the sale of their house to go to court to
argue for contact with their children.
I welcome what has been said about research,
which is important because we must have the
facts. I acknowledge that a lot of work needs to be
done, but I think that the announcement that there
will be at least a couple of pilot schemes marks a
significant and welcome shift in the Executive’s
position. I urge the minister to conduct one pilot in
a large city and one in a rural area—I am sure that
that would have been considered in any case.
I seek leave to withdraw amendment 42.
The Deputy Presiding Officer: Pauline McNeill
has asked leave to withdraw amendment 42. Is
that agreed?
Members: No.
The Deputy Presiding Officer: The question is,
therefore, that amendment 42 be agreed to. Are
we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
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Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (North East Scotland) (SNP)
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Sheridan, Tommy (Glasgow) (SSP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
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Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 45, Against 74, Abstentions 0.
Amendment 42 disagreed to.
The Deputy Presiding Officer: Group 12 is on
family relationship support services. Amendment
44, in the name of Stewart Stevenson, is grouped
with amendment 53.
Stewart Stevenson: The context of the debate
has changed in light of the minister’s
announcement this morning of £300,000 to aid
capacity building in the various family relationship
services around Scotland. However, we must be
conscious that there are 30 such services,
therefore if the funding for capacity building were
divided evenly—I recognise that it will not be—the
amount given to each would be limited to £10,000.
Of course, that would not secure the long-term
future of the services. I am particularly interested
to hear what the minister has to say about that.
I did not make a sufficiently accurate note of the
minister’s announcement this morning, so I am not
100 per cent clear whether it covers all three of the
proposed subsections in amendment 44, which
are on relationship counselling services, family
mediation and contact centres. I recognise that, in
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many ways, contact centres might be the most
costly service, but they enable the kind of contacts
that we have just discussed—those that result
from contact orders—to be facilitated and
mentored by a third party. I suspect that contact
centres strongly support the initiative that the
minister adumbrated in discussing the contact
officer pilot in group 11.
I do not think that I speak separately from the
Justice 1 Committee on this subject, which the
committee discussed again yesterday. The minute
of the meeting records:
“The Committee agreed the importance of proper
provision of family support services and to consider this
matter at a future meeting following the passage of the
Family Law (Scotland) Bill.”

We assume that the bill will be passed—it is a
widely held assumption—but we have not
exhausted the subject by any means.
The minister has an opportunity to compare and
contrast what might be happen in Scotland with
what the Justice 1 Committee found is happening
in Australia. Even I might agree that it is going
over the top a bit to spend 300 million Australian
dollars—if I recall the figure correctly—on the
matter in a country that has twice our population.
However, that puts into context the £300,000 that
the minister announced this morning. Australia’s
system of dealing with matters is a three-stage
process that is similar to ours. First, a court order
is made. Secondly, if the court order is breached
there is a fallback. Thirdly, people are sent to jail.
Of course, Australia never sends people to jail.
Amendment 53 is consequential and I will say
no more on it.
I move amendment 44.
The Deputy Presiding Officer: Before I call the
next speaker I advise members that, all the
interested
parties
having—I
think—been
consulted, under rule 9.8.4A I propose to extend
the next deadline set out in the timetabling motion.
The debate on group 13 will conclude at 4.10 pm.
That does not mean that we have a lot of time.
There will be two-minute speeches.
Mrs Mulligan: I am pleased to speak to
amendment 44, but I make it clear that I will not
support it, because the bill is not the appropriate
place to put such measures. However, the
discussion on the issue has shown that we need
more information and research on which family
support services we want and which services
actually work. The Justice 1 Committee now
understands the differences between the services
that are provided, but I am not sure that everybody
else understands them. Even Stewart Stevenson
missed out one service that we discussed: premarriage advice. The other services are
reconciliation services, mediation and family
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contact services, which all work differently, but
which all have a contribution to make when
relationships break down.

Finally, I ask the minister whether compliance
officers will have a role with regard to contact
centres.

As we approached the end of stage 2, more and
more information came before the committee. I
thank Scottish Marriage Care for the information
that it provided. It is clear that services exist that
can be built upon, but it is also clear that there
should be local responsibility for those services
and that decisions on which services should be
made available and how they should be provided
should be taken locally. The Executive has already
had discussions with the Convention of Scottish
Local Authorities on the issue, but I press the
deputy minister to take those discussions further.
Some local authorities, such as South Lanarkshire
Council, are innovative, but others do not make
the efforts that they need to make for their local
communities, which will ask searching questions
of their councils.

Hugh Henry: To answer Christine Grahame’s
final point, we will scope that, but it is for the court
to determine what is best and to try to resolve
problems. The purpose of compliance officers is
contact enforcement. They will report to the court,
after which it will be for the court to determine
exactly what happens.

We have often said that we want to know how
legislation that we pass is implemented. As
Stewart Stevenson said, the committee will
consider the issue further. The committee can
have a strong role in ensuring that services are
available to support the legislation, which I am
sure the Parliament will pass today.
Margaret Mitchell: I appreciate the sentiment
behind amendment 44, but I will not support it
because, rather than channel funds for family
support services through local authorities, we
should give voluntary organisations such as
Family Mediation Scotland and Scottish Marriage
Care, which have representation throughout
Scotland, the opportunity to bid directly for
funding.
Christine Grahame: In answer to Margaret
Mitchell’s point, I comment that local authorities
can commission the services of the voluntary
sector. Amendment 44 tries to ensure a duty on
local authorities to provide family support services,
the provision of which, as Mary Mulligan made
plain, is patchy throughout Scotland. That is
particularly true of mediation services, which can
remove many difficulties and shorten the amount
of time that divorcing couples spend in court.
I want to return to an issue that I raised this
morning on contact centres. I am worried that, if
we do not put a duty on local authorities to provide
such centres, the present situation will continue—
in some areas, solicitors can make referrals to
contact centres but, in other areas, solicitors
simply do not have that facility. A contact centre
can be important at the abrasive stage of a
broken-down relationship, as it can allow the
parents, on neutral ground, to work their way to a
civilised method of contact with their children. The
sooner we get parents who are in such
circumstances to a contact centre, the better.
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We are committed to the delivery of high-quality
public services, which is why we give a huge
amount of support to local government through
grant-aided expenditure, the changing children’s
services fund and other funding sources. Under
the way in which we operate in Scotland, it is then
a matter for local government—the democratically
elected local councils—to deliver services locally. I
recognise that it is for local authorities, working
with partners, to determine their local service
priorities based on local need. In that way, they
can secure the outcomes that matter locally.
Therefore, it would be wrong for us to build an
infrastructure in which local services were funded
directly from the centre.
16:00
However, I also acknowledge the point that Mary
Mulligan made and that other members made in
the committee, which is that local councils must be
held to account locally, given that there are huge
gaps in provision across Scotland. Stewart
Stevenson also made that point. The question is
whether it is for us to determine what happens in a
local area or whether that is a matter for the
council. The money that we put in will go towards
trying to encourage the development of local
services. As we have not quite finalised the
arrangement, at this stage I would prefer that we
put more effort into looking to help people to work
through relationship problems by using counselling
and conciliation services. We already spend
money on mediation, which also has a contribution
to make. We are not talking about a universal
service that everyone should have; people need
the service at certain times in their lives and in
different ways. This is about local needs being
responded to locally by those responsible.
I said this morning that I am arranging a meeting
with COSLA to discuss concerns about patchy
service delivery. Mary Mulligan mentioned the
excellent way in which South Lanarkshire Council
uses the changing children’s services fund. Why
have other councils not done the same? We give
the money to local government to use as it sees fit
in local areas. Why is it that the arrangement can
work very well in some areas but not in others? I
want to explore that issue further. I know from
talking to the convener of the Justice 1 Committee
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that the committee may well come back to the
issue.
A statutory obligation on local authorities to
provide services in a specific way would have
significant financial implications, as they would
come straight back to us to ask for more money.
This morning I heard SNP members shout to
Conservative members about what was, in
comparison, a relatively modest financial proposal.
The SNP members asked, “Where will the money
come from? Have you costed the proposal?” We
could say exactly the same about this proposal,
which would involve a huge financial burden, for
which there is no blank cheque.
I know exactly what Stewart Stevenson is trying
to do. We sympathise with his aim and we will
work to try to improve service delivery locally in an
appropriate manner. We want new models of
working. We want joint working and better
integration of services such as counselling,
mediation and conciliation throughout the country.
We want more effort to be put in at the start of the
process rather than at the end. That is why we
announced the funding this morning.
Stewart Stevenson’s amendments are well
intentioned, but they would have completely the
wrong effect. I worry about what the
consequences would be if they were agreed to.
Therefore, if he does not withdraw amendment 44
or moves amendment 53, I ask Parliament to
oppose them.
The Deputy Presiding Officer: I ask Stewart
Stevenson to make the briefest of responses and
to indicate whether he will press or withdraw
amendment 44.
Stewart Stevenson: I do not read amendment
44 as determining a specific way in which services
must be delivered, but as stipulating merely that
they shall be delivered. I also believe that
amendment 44 would mean that the services
would need to be delivered not by the local
authority but through it. I will press amendment 44
precisely because of the excellent services that I
see in my area and the benefits that accrue to my
constituents and people in neighbouring
constituencies. A travelling caravan could be used
to provide contact centres in rural areas—just as
there are travelling banks and travelling libraries.
Councils could consider providing services in a
variety of innovative ways.
I press amendment 44 and encourage other
members to support it.
The Deputy Presiding Officer: The question is,
that amendment 44 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
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FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Sheridan, Tommy (Glasgow) (SSP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
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Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 28, Against 87, Abstentions 0.
Amendment 44 disagreed to.
Section 17A—Orders under section 11 of the
Children (Scotland) Act 1995: protection from
abuse
The Deputy Presiding Officer: That brings us
to group 13, on the definition of conduct
constituting abuse. Amendment 45, in the name of
Stewart Stevenson, is the only amendment in the
group.
Stewart Stevenson: I will be extremely brief.
Amendment 45 is simply a probing amendment.
During the passage of the Criminal Justice
(Scotland) Bill, when discussing the physical
chastisement of children, we discussed what might
constitute abuse. We concluded, for example, that
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shouting at a child constituted abuse. Amendment
45 would simply add, after the word “speech” in
the definition of conduct in section 17A, a range of
other types of conduct. I want them to be included
in the bill, unless the minister can assure us that
they are already covered legally. If he can
reassure us, I will not press amendment 45.
However, I will move it pro tem.
I move amendment 45.
Hugh Henry: I have some sympathy with
Stewart Stevenson on this, but I will not say too
much about the scourge of domestic abuse. It
could be argued that a more descriptive definition
of conduct would be helpful, but we believe that
the bill as drafted is sufficiently wide in scope to
include the behaviour described in amendment 45.
However, if we were to be as prescriptive as
amendment 45, there would be a danger that
some forms of threatening or abusive behaviour
might not be considered by the courts because
they were not listed in the bill. We need to avoid
that situation.
We think that section 17A strikes the right
balance. The drafting of subsection (7B)(d) quite
deliberately mirrors the definition of abuse that is
contained in the Protection from Abuse (Scotland)
Act 2001. Without a complementary change to the
provisions of the 2001 act, there would be the
potential for considerable confusion. We do not
want to move away from a position of clarity and
consistency, so we hope that Stewart Stevenson
will withdraw amendment 45.
Amendment 45, by agreement, withdrawn.
Section 17B—Contact orders: warning notices
Amendment 15 moved—[Hugh Henry].
The Deputy Presiding Officer: The question is,
that amendment 15 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
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Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
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Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 78, Against 39, Abstentions 0.
Amendment 15 agreed to.
Section 18—Meaning of “cohabitant” in
sections 19 to 22
The Deputy Presiding Officer: Group 14 is on
the meaning of “cohabitant”. Amendment 16, in
the name of Fergus Ewing, is grouped with
amendments 17, 18 and 18A.
Fergus Ewing: I start by quoting the minister
from the stage 1 debate on the general principles
of the bill. He said that the package regarding
cohabiting couples was
“perhaps the most complex and controversial aspect of the
bill”.

He went on to say that the aim was
“to protect the legally vulnerable when a relationship
ends.”—[Official Report, 15 September 2005; c 19116.]

At stage 2, Brian Adam and I argued
unsuccessfully that the whole of section 18 should
be deleted, and I will vote against the bill because
it contains provisions that I believe are
unworkable. We decided not to bring the argument
back to the chamber today because it attracted
only one vote in committee. We feel that there is
no purpose in trying again because there is no
realistic chance of getting an amendment through.
We determined to try to make the provisions less
unworkable—if that is not an oxymoron. The
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starting point is the definition, because we will
create in Scots law a new status that will belong to
a group of people called “cohabitants”. The first
question that a court will have to determine is
whether the parties in a couple are cohabitants.
Let us consider what the Executive has said
about its aim. In the policy memorandum, the
Executive states that the bill focuses not on all
cohabitants, but on people who are in long-term
and enduring relationships. If we look at the
definition in the bill and the definition that is
proposed in amendment 18, which will change the
original definition slightly but not fundamentally,
we find that no attempt has been made to include
provisions to that effect. No reference is made to
commitment or to an enduring relationship and no
length of time is specified. In theory and perhaps
in practice, it is quite possible that one could
become a cohabitant after living with someone for
a few weeks.
In the interests of fairness and clarity, I suggest
that there should be an objective definition. It is
difficult to define legally concepts such as loyalty
and the commitment to share one’s life with
someone else because any such test would be
subjective. It would be an objective test simply to
say that no one could be a cohabitant until the
cohabitation had lasted for a period that was
consistent with the Executive’s criteria for an
enduring relationship. In my view, one year is a
reasonable starting point. If a couple had not lived
together for a year, it is unlikely that the two
partners could be said to be involved in an
“enduring” relationship.
However, I lodged amendment 18A to offer
Parliament an alternative approach, as I signalled
to Hugh Henry at stage 2 that I would. I know that
the Executive will argue that it would be arbitrary
to impose a strict time limit of one year. A couple
who had lived together for 11 months and who had
a child might be regarded as cohabitants just as
might a couple who had lived together for 13
months. That is why I have offered an alternative
that I hope will be attractive to the many members
who would be concerned about difficult cases
arising. Amendment 18A provides that if the
cohabitation period had not reached 12 months,
there would be a presumption against the partners
being defined as cohabitants. However, that
presumption would be rebuttable—it would be
open to the pursuer who had gone to court to
argue that he or she was, in fact, a cohabitant.
I will listen with interest to the responses of the
minister and other members before I decide
whether to put both options to Parliament. I
suspect that the option of the rebuttable
presumption that is contained in amendment 18A
might command more support. I urge members to
think carefully whether they want the £11 million
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that it is suggested will be spent on legal aid to be
used on disputes about whether people are
cohabitants. In determining our approach to the
bill, we should reflect on how popular such
expenditure of £11 million would be among
members of the public.
I move amendment 16.
Phil Gallie rose—
Fergus Ewing: I think I am out of time; perhaps
I will take an intervention from Phil Gallie later.
Cathy Jamieson: Fergus Ewing has reminded
Parliament of comments that I made early in the
process, when I said that we were tackling one of
the most complex and difficult areas with which
the Executive and members of the Justice 1
Committee had had to deal. Before I discuss the
amendments, it is important that I describe briefly
what we sought to achieve by introducing a
package of legal safeguards for cohabiting
couples whose relationships break down.
16:15
At the outset of the process, we made it clear
that we were not talking about introducing
marriage-equivalent rights and responsibilities, or
about equating cohabitation with marriage,
although we recognise that, in some senses and
for some people, our proposals go too far and that,
for others, they do not go far enough.
We always sought to ensure that, when a
relationship breaks down, the fundamental
principle is the protection of vulnerable adults and
children. That principle is central to the bill and in
establishing a package of safeguards, we have
borne it in mind. We have also borne in mind the
fact that it is as right and proper to try to protect
the right of an adult to live unfettered by financial
obligations towards a partner as it is to protect
vulnerable people. We believe that we have
achieved that balance.
We want to bring greater certainty, fairness and
clarity into the law through the establishment of a
firm statutory foundation for disentanglement of
the shared life of cohabitants on the ending of their
relationship. It is important to remember that some
of the provisions are in place at the moment—I
refer to provisions on tenancy rights, damages and
occupation of the marital home. The distribution of
cohabitants’ property on the breakdown of a
relationship or on the death of a partner is not
prescribed, however, and we believe that the legal
vulnerability that arises from the current absence
of systematic regulation sits uncomfortably
alongside the increasing number of cohabiting
couples and, indeed, the significant number of
Scotland’s children who are part of cohabitingcouple relationships.
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Some people may not want the situation that we
are providing for; nonetheless, it is the reality of
what is happening in Scotland today. We believe
that we must have modern laws that reflect what is
happening in our modern Scotland. The bill
therefore provides a set of basic safeguards that
relate to sharing of household goods, money and
property; to financial provision on relationship
breakdown; and to discretionary provision for the
surviving cohabitant when a partner dies without a
will.
From the outset, our intention was to create
legal safeguards to protect cohabitants who are in
long-standing and enduring relationships, but not
to cater for short-term cohabitation. Our focus
therefore was on relationships that offer evidence
of the partners’ commitment to a joint life. Section
18 therefore defines the term “cohabitant” and, at
section 18(4), describes the factors that the courts
will take into account when determining whether a
person is a legally relevant cohabitant for the
purposes of sections 19 to 22.
I acknowledge that much discussion about how
we should describe the factors took place in the
Justice 1 Committee at stage 1 and, again, at
stage 2. In giving evidence to the committee, Hugh
Henry said that the Executive would lodge an
amendment at stage 3 that would put it beyond
doubt that what we are asking the courts to do is
to take account of the time that a couple lived
together as if they were husband and wife or civil
partners, but not the whole relationship.
Amendment 18 is designed to do that.
I will turn briefly to Fergus Ewing’s amendments
in the group. As I said, when we tried to consider
the issue and decide what to do, one of the
thorniest issues that the Executive and the
committee had to resolve was duration. We want
the courts to focus on longer-term committed
relationships; the length of time that a couple has
been together is one of the most significant
aspects of that consideration.
Again, although the proposition to put a time
period on the face of the bill may at first seem
attractive, if the matter is considered carefully—as
the Executive has done—one sees, as we do, that
more would be lost than gained. The provision
would be arbitrary, rigid and unresponsive to
individual cases. It would not only create problems
of proof and destroy people’s behaviour, but lead
to especially harsh outcomes in respect of
discretionary awards on the death of a partner.
The example that I will cite was also referred to
by Fergus Ewing. If a qualifying time period is set
and one partner were to die a few days, a week or
a month before the qualifying time was reached,
surely it would not be right and proper for the
surviving partner to be more disadvantaged than
someone whose partner died after the qualifying
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period. Surely a surviving partner should have a
right to ask the court to consider whether they
were entitled to a discretionary award in those
circumstances.
In his amendments in the group, Fergus Ewing
proposes provisions which, if taken together,
would mean that a couple would not be
considered to have been cohabitants for the
purposes of an award under sections 19 to 22
unless they had lived together for at least one
year. In addition, amendment 18A would create a
presumption that two people are not cohabitants
except where the applicant can prove the contrary.
We do not believe that that would be helpful in the
circumstances in which people find themselves. I
have outlined some of the reasons why we think
that would cause problems.
A 12-month period would not be a magic
solution—we could find ourselves in a situation in
which people believed that they had rights only to
find that they did not. Fergus Ewing’s amendments
would simply give courts a strong signal that
Parliament might consider 12 months to be the
trigger point for access to safeguards. However,
the amendments could lead to courts finding
themselves unable to give discretionary awards.
Why would we give courts discretion to take
account of the length of a cohabitation only to tie
their hands with the presumption of 12 months that
the amendments suggest?
We considered all the ramifications very
carefully before concluding that the outcome
should be dictated by the facts and the
circumstances of individual cases that concern the
lives of real people who are going through
traumas. Section 18 gives a clear signal that
duration should be an aspect of courts’
consideration, while allowing them sufficient
discretion to judge what is fair and reasonable,
given all the circumstances. Those principles and
concepts are familiar to the courts.
I urge Parliament to reject amendments 16, 17
and 18A.
The Deputy Presiding Officer: I am going to
have to apply a time limit to speeches. We will
start with three minutes and see how we go.
Donald Gorrie: I would like to explore the
business of who is a cohabitant. I have been
approached, as I am sure other members have
over the years, by sisters who live together, by
brothers who live together and by brother and
sister who live together. They may have lived in a
deep and settled relationship for many years—
such relationships can often be deeper than most
marriages or cohabiting relationships.
The one thing that such people do not have is
an active sex life together. Are we so obsessed by
sex that it is the only criterion for choosing who
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gets support from the law and who does not?
Those very worthy people suffer—they have a
worse deal on intestacy than cohabiting couples
have. I am all for protecting cohabiting couples
and for rewarding proper relationships, but such
couples might have very good arrangements for
sorting out their affairs, so why do we militate
against brothers and sisters who live together in
an harmonious and public-spirited manner by
giving them a raw deal on intestacy? That is very
foolish.
Is it possible to extend the definition of
cohabiting to cover couples who cohabit but who
are not in a sexual relationship? Could legislation
be introduced to do that? The alternative is to
drive people to deceit. Some couples who are not
involved in such a relationship could claim that
they want to be recognised as being in a civil
partnership. However, if they said that they were,
they would qualify for the benefits that are set out
in the bill. A law that is an inducement to deceit is
a bad law. What we are doing for cohabitants is
good, but what we do for brothers and sisters who
live together is bad. We should sort that out.
Brian Adam: At the risk of appearing
absolutist—that accusation was made against me
earlier in the day—I support the amendments in
the name of my colleague, Fergus Ewing. The
absolutist position is that people need to be living
together as if they were man and wife. I point out
to Donald Gorrie that section 18(2) says:
“A person falls within this subsection if the person is (or
was) living with another person as if they were husband
and wife.”

It is possible to amend section 18 by deleting the
reference to living together as man and wife. If
Donald Gorrie was so concerned about the issue,
why did he not lodge an amendment that would do
that? I share his view that we should not always
determine our legislation on the basis of sexual
relationships, but given that the bill deals with
family law, to do so is probably not unreasonable
in this case.
A year is a sensible period. It is not easy to
argue that a relationship is enduring or long-lasting
if it is shorter than that. Our giving sheriffs the
opportunity to exercise a rebuttal presumption will
protect the small number of people who are
involved in the unusual cases that Mr Ewing and
Cathy Jamieson referred to.
By including a definition of “cohabitant” in the
bill, we will give cohabitation a new status. We
already recognise it in some other laws, but we will
now give it a particular status. People have to do
certain formal things in order to become civil
partners or to get married; that should also apply
to cohabitees, so we should specify the length of
time for which people must have lived together
before they are considered to be cohabitees.
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I urge members to consider supporting
amendment 18A. In my view, members ought to
support amendments 16 and 17 as well.
Margaret Mitchell: I do not support Fergus
Ewing’s amendments. The policy intention of our
giving cohabitants the discretionary right to make
a claim in the event of the death of a partner, or in
a dispute following the breakdown of the
relationship, is just, fair and equitable. The claim
will be limited to determining of settlements as
regards joint assets or financial contributions to
the joint budget during the relationship.
It is not necessary to define a period of time in
order to establish whether a relationship is
cohabitation. It is clear that the two people must
have a joint commitment to spending their lives
together and that a brief or experimental
relationship will not be covered. It is for the courts
to determine whether the relationship qualifies as
a cohabitation. I will therefore support amendment
18.
Stewart Stevenson: I was surprised that the
minister got things slightly wrong—in my humble
opinion—when she used the words “is a
cohabitant”. The bill will not create the status of
cohabitant. Things will happen as a result of the
bill’s provisions on cohabitation only post hoc—in
other words, after the relationship has ended. No
rights are to be conferred on people during their
cohabitation. That is an important point when we
are trying to understand what the bill will do. It will
not create a status of cohabitation, so the
comparisons with junior marriage, junior civil
partnership or whatever are somewhat misplaced.
Pauline McNeill: I agree with the member, but
does he agree that sheriffs should be free to make
decisions under section 18 without having to set
precedents on the length of cohabitations?
Stewart Stevenson: Pauline McNeill will be
delighted to hear that I agree with the Executive
line on that.
We must take cognisance of the fact that the
existence of benefits that can be derived after
cohabitation has ended will create prospective
benefits that might modify the behaviour of
cohabitants. However, we cannot escape from that
consequence.
I remind the minister of a proposal that I made at
stage 2. I would have liked to bring it back at stage
3, but I got no support for it in committee. With
cohabitation, civil partnership and marriage, there
is an escalating set of commitments that partners
can make to each other to strengthen, deepen and
improve the status of the relationship. The birth of
a child is a golden moment—the minister has
heard me say that before. As people are given
information about their options when they go to
register a death, I would like people to be given
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information about their options and the
implications for their relationship when they
register the birth of their child. However, that is not
to be.

a significant step forward in recognising and
protecting tens of thousands of cohabitants and
their children throughout Scotland. It is not before
time.

I support the Executive’s line. I think that, on this
one occasion, my colleagues have perhaps got it
rather wrong.

Christine Grahame: Susan Deacon eloquently
described what I, too, would have liked the bill to
do, which is to give cohabitants even more
protection than is being offered. We know that
many people in society think that they have
established what they call a common-law
marriage—a marriage by cohabitation with habit
and repute—but by the fact that they say that they
live together there is no repute, so they have no
protection. The bill is not before time.

16:30
Susan Deacon (Edinburgh East and
Musselburgh) (Lab): As is understandable and
right in a family law debate, we have heard much
about marriage. However, it is important to redress
the balance a little and say a bit more about
cohabitation; after all, more than 160,000 couples
in Scotland live in cohabiting-couple family
households and more than 60,000 of those
households have one or more dependent children.
As has been said, almost half of all the children
who are born in Scotland are born outside
marriage. In this modern and forward-looking
Parliament, it is essential that we give proper
recognition, proper legal rights and proper
protection to those individuals and—crucially—to
their children.
I declare something of an interest in the matter: I
have listened to many members talking about the
longevity of their marriages, but I have lived with a
partner for 17 long—long but good—years. We
share two children, a home and a mortgage. We
have shared many life experiences good and bad,
and many cross words, some of which I suspect
some
members
have
overheard.
Such
relationships deserve no less recognition or
protection than a marriage that has lasted a similar
time. However, it is not only a matter of time, as
some people have suggested, but a matter of
commitment. Many cohabiting relationships
demonstrate not only the financial characteristics
and longevity, but the commitment, love and
concern that many marriages demonstrate.
The end of a relationship raises specific issues. I
well recall someone who had separated from a
partner of 14 years recounting the number of
people who had said, “Oh well, it’s okay—at least
you weren’t married.” I suggest that the emotional
distress of separating from a partner whom one
has loved, cared for and shared a life with while
living together can be every bit as great as it is
when people have been married. In fact, the
situation can be made even worse by the fact that
people have not had proper legal protection or
recognition because they have cohabited.
Cohabitation may not have status in the law, as
Brian Adam said, but it should have. I would have
liked many aspects of the bill to go further, but I
am more than happy to accept the Executive’s
position in detail and in general, because it will be

I support the Executive’s amendment 18 and
oppose the amendments that my colleague
lodged. Fergus Ewing made it plain from his
speech that picking one year as an arbitrary time
is nonsense. If people had stayed together for 11
months and 30 days, they could not establish that
they were cohabitants, but if they had stayed
together for 12 months and one day, they would
automatically have the right to be cohabitants.
That is ridiculous. I can imagine the court disputes
that would arise over when cohabitation started in
order to squeeze in extra days and weeks, so
Fergus Ewing’s amendments would not reduce
litigation.
We must keep the bill flexible, as the minister’s
amendment is. One must always consider the
facts and circumstances of a relationship. I will
give an invented example. Two elderly people
have known each other for years, their spouses
have died and they are on their own. They remain
friends and decide to move in together—to cohabit
and to live together as man and wife. Regrettably,
one of them dies two months into the relationship.
In all those circumstances, we could see that they
had made a commitment, but lack of time took
away their opportunity to establish that they were
cohabitants under the criteria that Fergus Ewing
tries to set.
The presumption that would be provided for by
amendment 18A is equally nonsensical. If we
accepted such a presumption—which is Fergus
Ewing’s plan B—in the case of the couple in the
plot that I related earlier, the surviving cohabitant
would find that the presumption operated in his or
her favour if the couple had been together for 12
months and a day but not if they had been
together for 11 months and 30 days. We should
not handicap sheriffs in that way. Sheriffs are
perfectly capable of considering the facts and
circumstances, as they do in cases of matrimonial
breakdown. In the circumstances of the elderly
couple in my example, the sheriff would be able to
say that they were cohabitants and that the
surviving partner was entitled to certain legal
rights. In other circumstances, the sheriff would be
able to decide otherwise.
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I support Executive amendment 18 and I reject
the amendments in the name of my colleague,
Fergus Ewing.

cohabitation ends. Amendment 22, in the name of
Fergus Ewing, is grouped with amendments 46,
23 and 24.

The Deputy Presiding Officer: If the minister
needs to respond to any points that have been
made in the debate, I can give her a couple of
minutes to do so.

Fergus Ewing: The intention behind the setting
up of the provision for financial claims of former
cohabitants is set out in the Executive’s
explanatory notes to the bill, which state:

Cathy Jamieson: Briefly, the debate on group
14 has perhaps shown that, as I have heard it said
before, whenever a number of lawyers get
together in one room, there will be a number of
different opinions. The debate has shown that that
applies even when the lawyers concerned are
members of the same political party.

“On the break up of a … cohabiting relationship, one
party may find themselves in a position of financial
vulnerability”.

On a serious note, it is important that we
recognise the points that members from around
the chamber have raised, which I hope will be
reflected in the vote. As Susan Deacon eloquently
outlined, people who are in long-term committed
relationships need the same protection when
things go wrong as is enjoyed by people in longterm married relationships. I hope that members
will support amendment 18, which will ensure that
the courts have the flexibility to provide that
protection where it is needed.
The Deputy Presiding Officer: In making a
brief summation of the debate, Fergus Ewing
should indicate whether he will press or seek to
withdraw amendment 16.
Fergus Ewing: I have listened with interest to
all the speeches. Very few members agreed with
me, but that is not a unique experience. However,
some members ranged far beyond the specific
scope of my amendments—the amendments in
the next group are perhaps rather more
important—which I lodged in an attempt to provide
clarity for the courts. We should remember that it
is our job to make law that is clear and certain. If
we fail to do that, we might end up asking the
courts to achieve the impossible.
That said, I believe that we have had an
interesting debate that has been mostly on topic.
Having achieved that, I seek, with the leave of
members, to withdraw amendment 16.
Amendment 16, by agreement, withdrawn.
Amendment 17 not moved.
Amendment 18 moved—[Cathy Jamieson].
Amendment 18A not moved.
Amendment 18 agreed to.
Section 21—Financial provision where
cohabitation ends otherwise than by death
The Deputy Presiding Officer: Group 15 is on
the matters that a court may take into
consideration in making financial provision when a
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Like other members, I was struck by the
eloquence and passion of Susan Deacon’s speech
in the debate on group 14, but we need to go to
the nub of the issue. What does the Executive
claim will be achieved if the current words on the
page remain in the bill when it becomes law?
In the stage 1 debate, the Deputy Minister for
Justice said:
“We need to introduce greater certainty, fairness and
clarity to the law, and to protect the legally vulnerable when
a relationship ends.”—[Official Report, 15 September 2005;
c 19116.]

The aim of the bill is to protect the legally
vulnerable. However, paragraph 193 of the Justice
1 Committee’s stage 1 report points out that the
committee, after doing its job thoroughly, could
find no reference in the bill to financial
vulnerability. The bill does not do what it says on
the tin—it does not contain any provision to the
effect that vulnerability is to be the justification for
a financial claim.
Instead, the bill makes it clear that equity is to be
the justification for a financial claim. Indeed,
sections 19 and 20 provide the only two classes of
rights that cohabitees will have, which relate to
household goods such as furniture and furnishings
and money or property that is derived through a
housekeeping allowance.
It is important—especially in the light of what
Susan Deacon said a moment ago—to clarify what
protection will not be afforded to cohabitants. That
was covered by Hugh Henry at stage 2. A
vulnerable woman who splits from her partner
after 10 or 20 years, with children, will have no
claim whatever against the matrimonial home if it
is in her partner’s name. Under the provisions of
the bill, she will have no claim whatever to the
pension of her male partner, if he has a valuable
pension right; she will have no claim whatever to
any car, caravan or other vehicle; and she will
have no claim whatever to any securities—any
stocks or shares. She will also, perhaps, have no
claim to her male partner’s domestic pet.
Members may argue—as Susan Deacon did
with great passion, and I agreed with her
sentiments—that we are providing protection for
vulnerable women; however, we are not. We are
doing the exact opposite. The minister admitted to
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the committee that there will be no protection for
the female partner and that she will have no claim
against a house in the male’s name; no claim
against the male’s pension; no claim against
stocks and shares; and no claim against money
except in very limited circumstances. How much
would a claim for the average household furniture
be worth? Second-hand furniture is worth little—
we are talking about a sale value of a few hundred
pounds.
I agree with the sentiments that Susan Deacon
expressed and I admire the aplomb with which she
expressed them. I agree also with the sentiments
that Pauline McNeill, Mary Mulligan and others
expressed at stage 2. However, the bill will not
protect the vulnerable. It will not safeguard the
children and it will not do what it says on the tin.
There is no reference to vulnerability: the word
“vulnerable” does not appear anywhere in the bill.
My amendments do not address those
fundamental criticisms. I am afraid that, if
members agree that the bill will take away rather
than confer protection, their only option is to vote
against the bill. That is what I will do later, with
sadness. My amendments are intended to make it
clear that it is the vulnerable partner and the
children who should be protected to the limited
extent that they can be protected under the bill.
Ironically, if the bill is passed it will allow a wealthy
member of a formerly cohabiting couple to make a
claim. It will give each partner rights; therefore, the
wealthy male with the job, the house, the pension
and the car will also have a claim to half the
furniture and the household goods.
Pauline McNeill: I hear all that the member is
saying and do not disagree with his analysis. Is he
suggesting that we should extend the rights for
cohabitants in the bill?
Fergus Ewing: No, I am not. However, the
committee said that a claim could be made by a
wealthy person—that was the committee’s
conclusion. I mention that because it may not be
obvious to members who were not able to attend
all the committee meetings.
I move amendment 22.
16:45
Pauline McNeill: I may not agree with Fergus
Ewing on anything else, but I agree that we must
provide clear law for the courts. We are discussing
the most significant provisions in the bill, because
they are new law that sheriffs have not dealt with
before. That is why I have lodged some probing
amendments. We are giving wide discretion to
sheriffs, so we must be clear about how we want
to guide them.
At first sight, the provisions are not that easy to
understand. We discussed section 18, which
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determines whether someone is in a cohabiting
relationship. Every case will be different and any
determination will depend on the circumstances,
the nature and extent of the financial
arrangements and the length of the relationship.
The length of the relationship should not define a
de facto cohabitation; rather, it should be the
combination of all those circumstances. That is
what section 18 tries to achieve.
I want to clarify how the provisions should be
used. Fergus Ewing was not quite right to suggest
that the interests of children would necessarily be
affected if they were born of cohabiting
relationships. I am in favour of ensuring that when
it comes to children’s rights, it does not matter
whether the parents are married or cohabiting.
However, there will be differences, which we need
to balance, between the rights of cohabitants,
married couples and civil partners. The Executive
is right to identify hard cases in which one partner
has simply walked away from a relationship after a
long period and the courts are unable to grant the
remaining partner any kind of award, and to
balance that against the rights of the partner who
does not want to make a lifelong commitment to
the relationship.
The financial provisions for when cohabitation
ends otherwise than by death are contained in
section 21(3), which refers to the economic
advantage derived by the defender
“from contributions made by the applicant”,

and to economic disadvantage suffered by the
applicant in the interests of the defender or any
children.
How will the provisions be used once the sheriff,
using their discretion, has made the decision that
someone is a cohabitant? It is clear to me now
that the provisions are meant to be used by the
sheriff to establish the economic advantage or
disadvantage to the person who applies for a
discretionary payment.
To that extent, the provisions will protect
vulnerable people. I am now satisfied that we are
not dividing wealth, that the sheriff is expected to
find out the exact circumstances of a case and, if a
child is involved, to ask the partners, “Did you stay
at home and look after that child? Did you give up
your career?” Sheriffs will be asked to look at
those issues in arriving at their decision.
At the end of the day, I want to make clear the
nature and extent of any financial arrangements
that exist between the parties. That is the crucial
element. If we are to make those new provisions,
they must be clear. I will not move amendment 46,
but I want an answer to my questions so that we
can be clear about how sheriffs are expected to
deliberate on the provisions.
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Mr MacAskill: I am diametrically opposed to my
colleague Fergus Ewing on this matter—I much
prefer the substantive law. Pauline McNeill’s point
that we are in uncharted waters is clearly the case
and matters will have to develop.
As the minister correctly touched on earlier, we
must recognise the new world in which we find
st
ourselves in this 21 century. People choose not
to marry and that is a matter for them—some
people disagree with that and others do not. It
would be fundamentally wrong if money and
access to legal rights that we think are important
were available only on the basis of hardship—an
agreement and obligations have been entered into
and that would therefore be inappropriate.
We are talking about creating rights. That takes
us back to the corollary that with rights come
responsibility and obligations, not simply when one
party faces hardship, but when both parties have
signed up to and entered into a relationship. If that
relationship breaks down, the outcome should not
simply be that someone should face economic
hardship—they have broken the relationship that
they made. They might not have taken marriage
vows before a minister or a priest, but they
entered into that arrangement so its breakdown
must be dealt with.
I disagree fundamentally that some funding
should be required to protect a child’s welfare. At
the end of the day, the child was born of a
relationship and whether or not it was born in
wedlock, the parents have a responsibility. Simply
to say that payment will be made only if there is
some question of vulnerability or hardship on the
part of either parent is entirely unacceptable.
That applies especially to males, who must take
responsibility for the child they have fathered.
Whether or not the mother has a well-paid job, we
expect the father to contribute financially to the
child because it is their responsibility to do so—
that touches on the points that were made about
contact. Fathers have fatherly obligations that are
not simply monetary and that is why we should
leave the provisions as they are in the bill.
Margaret Mitchell: I support the current
provisions in the bill, which go some way towards
ensuring that a just and equitable settlement,
which recognises what they have put into their
relationship, is available for cohabitants either on
the break-up of that relationship or on the death of
their partner.
Cathy Jamieson: As I have indicated, in trying
to establish the provisions for cohabitants whose
relationship breaks down other than by death, the
Executive has been at pains to ensure two things:
first, that any financial award that the courts make
to an applicant addresses the net economic
disadvantage that that person may face as a direct
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result of joint decisions that were made by the
couple during the relationship; and secondly, that
the economic burden of caring for a child that
cohabitants have had together is shared until the
child is 16. Those points were picked up by
Pauline McNeill and Kenny MacAskill.
I want to speak about Pauline McNeill’s
amendment, in particular, because I understand
that in amendment 46 she was seeking to put
matters beyond doubt. We looked at the
amendment very carefully and have reached the
conclusion that it could restrict the discretion of the
court, such that a capital sum could be awarded
only in respect of the two matters that are
specified in section 21(2). Although those are
important matters that we would want the court to
take into account, we also want the court to be
able to consider any and all relevant factors when
deciding whether to make an award under section
21(2)(a), particularly the tests of economic
advantage and disadvantage that are outlined in
section 21(3)(a) and (b).
I will comment briefly on Fergus Ewing’s
amendments. In my view, the member has
misunderstood what the package is intended to
achieve. It is not about protecting one partner who
is or has been economically weaker than the
other. It is not about seeking to replicate the
financial arrangements that apply to spouses or
civil partners. I accept that some members may
wish that to be the case, but the bill does not do
that. Cohabitants are under no legal obligation to
aliment each other during their relationship, so
there is no reason why we should seek to ensure
that they do so when the relationship is over.
However, it is important to achieve fairness. That
is why we have adopted the provisions that are set
out in section 21. Those provisions will ensure that
one partner compensates the other for any net
economic disadvantage that has resulted from the
relationship that they formed together and that
they will share the cost of caring for their children.
We believe that that offers fairness to both parties,
while respecting their rights to live as they choose
without the Government imposing other financial
obligations.
I urge the Parliament to reject amendments 22,
46, 23 and 24.
Fergus Ewing: I understand fully the minister’s
position; I have understood it all along. The debate
has been useful because it has allowed some
clarification of just how minimal the so-called
protection that will be afforded to vulnerable
females, in particular, will be. I did not state that
there could be a payment only when there was
hardship. Amendment 23 states that there could
be a payment in two circumstances: when there
was hardship or where there were children. The
Child Support Act 1991 provides an obligation for
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aliment that will continue irrespective of the
provisions of the bill—and rightly so. Those who
argued that amendment 23 would somehow affect
that are entirely wrong and confused about the
amendment.
If there is confusion in the chamber about what
the bill will do and what protection it will provide,
how can we expect people in the country to be
aware that, when they are told that they will get
legal protection—the minister has repeatedly used
the word “safeguard”—that protection will probably
relate to a few sticks of furniture and a small
amount of cash, rather than the full rights that are
afforded to man and wife through the institution of
marriage, which, if I were a feminist, I would
certainly support? In Scotland, marriage fully
protects the vulnerable female, whereas the
provisions that we are debating would cause great
uncertainty and confusion. If any of us went to any
street in Scotland and asked people whether they
were aware that we are doing this, I suspect that
fewer than one in 100 of them would have the
slightest idea.
I seek leave to withdraw amendment 22.
Amendment 22, by agreement, withdrawn.
Amendment 46 not moved.
The Deputy Presiding Officer: Group 16
concerns the financial provision for an artificially
conceived child where cohabitation ends.
Amendment 3, in the name of Marlyn Glen, is the
only amendment in the group.
Marlyn Glen: Amendment 3 relates to section
21(2)(b), which deals with financial provisions,
separation of cohabitants, and the future economic
burden of caring for a child of cohabitants. The
current policy is that the financial provision should
be limited to children whom the cohabitants have
had together, rather than to a child of one partner
and a third party. However, the bill does not deal
with female cohabiting couples who have a child
together. It is not unusual for female couples to
have a child via artificial insemination by donor.
That may be done through a licensed clinic or
through private arrangements with a donor. If it is
done through a licensed clinic, the partner who
bears the child will be its legal mother, and the
child will have no legal father. If it is done privately,
that donor will be the legal father.
However, in both cases the two female partners
have decided together to take on the responsibility
of having and caring for a child. They decided that
in the same way as a man and woman who
cohabit and have a child. Where women are civil
partners, section 9(1)(c) of the Family Law
(Scotland) Act 1985 allows the court to make
financial provision for the cost of caring for such a
child after the dissolution of that partnership.
However, without amendment 3, if women cohabit
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and are not civil partners, their responsibilities for
the child are not recognised and their child is not
protected. I do not seek to change their legal
status, regardless of whether the second partner is
a parent, nor do I want to change legislation that
should be more properly considered in the UK
Parliament. I want to ensure that children in
Scotland are protected.
Amendment 3 is drafted to ensure that it covers
only cases in which both women cohabitants
jointly took the decision to have the child. That is
the same-sex equivalent of a mixed-sex cohabiting
couple deciding to have a child. In short, this is
one of those situations in which ensuring equal
treatment of the families of mixed-sex and samesex couples requires a specific provision in the bill,
rather than simply using the gender-neutral term
“cohabitant”.
I move amendment 3.
The Deputy Presiding Officer: Under rule
9.8.4A, I propose to extend the next deadline as
set out in the timetabling motion. The debate on
group 16 must therefore conclude by 17.08. I ask
members to make only very brief speeches.
Mike Pringle: I agree with everything that
Marlyn Glen said. I supported her amendment at
stage 2, and I continue to do so. That is because
the bill is about one thing: better facilities and
opportunities for children. The bill is about children
and giving them better rights. As Kenny MacAskill
has said many times, the bill is also about people
taking responsibility for their lives in a changing
society. Today’s society is entirely different, and
Marlyn Glen described many of those differences.
Amendment 3 addresses a specific issue and a
particular type of couple, that is, a lesbian couple.
We have to acknowledge that many couples live in
that type of relationship in our modern society. I do
not believe that the bill protects the person who
bears the child and who will often rear the child
while the other partner earns the salary and gets
the pension. If that person then disappears, the
woman who has had the child is left in a
vulnerable position. I do not think that that is right
and I ask the minister to give us undertakings
about it. Many things will remain to be addressed
after the bill has been passed—I do not doubt that
it will be passed—and this is one of the issues to
which we will have to return to get some sort of
resolution. If amendment 3 is not agreed to, we
must try to press our colleagues in London to
change the Human Fertilisation and Embryology
Act 1990.
Nobody has said anything to me that suggests
that we could not include in the bill the provision
that is proposed in amendment 3.
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17:00
Stewart Stevenson: At the risk of stating the
obvious, maternity is a matter of fact and paternity
is a matter of evidence. In this case, that is the
difficult issue. How are we to know that the nonchild-bearing partner agreed to the conception?
I would be astonished if any couple—two
ladies—out there who were proceeding along
these lines thought that rights would result from
that kind of act. A deliberate act to create a child
should be accompanied by a deliberate act to
protect its future. Even amendment 3 would not do
enough; it would do much less than would a
deliberate act to protect a child’s future. The
provision that is proposed in the amendment is
unlikely to be able to be implemented
meaningfully.
Cathy Jamieson: This matter has to be set in
the context of what we discussed earlier in relation
to section 21, which provides for two related but
distinct awards—the award to cover the net
economic disadvantage that resulted from the
breakdown of a relationship and the future child
care costs. That is, of course, separate from
children’s alimentary needs, which are addressed
fully and adequately by the Family Law (Scotland)
Act 1985 and the Child Support Act 1991.
In the case of future child care costs, the
Executive is applying the principle that cohabitants
who have a child together should remain jointly
responsible for meeting expenses that are
incurred by the adult who cares for the child after
separation. That includes cohabitants who have a
child as a result of treatment licensed under the
Human Fertilisation and Embryology Act 1990.
We are setting out not to introduce additional
alimentary provisions for children, but to reflect the
principle defined in section 9(1)(c) of the 1985 act
that any economic burden of caring after divorce
for a child of the marriage under 16 years should
be shared fairly by the parties. The intention has
always been to limit that provision to children of
whom the cohabitants are the parents. The
reasons for that distinction have been well
rehearsed in the policy memorandum and in a
number of subsequent exchanges with the Justice
1 Committee.
We recognise that the provisions exclude certain
circumstances, such as when children are
conceived by artificial insemination by couples
using a sperm donor from an unlicensed clinic. I
heard the arguments that Marlyn Glen has made
around amendment 3. However, it could well be
argued that people who choose to have a child
together in whatever circumstances owe a moral
responsibility to one another and to the child. I
certainly would not argue with that principle.
However, amendment 3 seeks to impose an on-
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going legal responsibility on someone who has no
legal relationship with either the parent or the child
concerned, which we do not think is appropriate. If
a couple use a sperm donor in an unlicensed
arrangement, only the person who carries and
gives birth to the child is legally a parent; the other
member of the couple is not the child’s parent as a
matter of law.
The question of establishing a new legal
relationship between adults and children is not for
the bill. In the particular circumstances in question,
we believe that the remedy lies in legislation on
human fertilisation and embryology, which is a
reserved matter and would therefore be
considered by the Westminster Parliament. At
present, the definition of a parent in such
circumstances is defined under the act to which I
referred.
The Department of Health at Westminster, which
has recently ended a consultation on the 1991 act,
is considering the status of same-sex couples with
regard to children who are conceived by assisted
means. Any change to the legal status of such
couples will be dealt with in any change to the
reserved legislation, as it should be. Such
changes would apply in Scotland.
We believe that the time to make any changes
such as those that have been proposed by Marlyn
Glen would be if the status of a parent were to be
redefined in the legislation on human fertilisation.
It may well be that no amendment to Scots law
would be necessary, depending on the terms of
that legislation. However, we cannot necessarily
say that at this stage.
Given the existing provisions, I reiterate that we
do not believe that we should make such a change
to the law at this time or in this bill. Therefore, I
ask Marlyn Glen to withdraw her amendment.
Marlyn Glen: I realise that the matter is
complex, but I do not agree at all with the idea that
United Kingdom legislation is needed to do what I
propose. There is no intent in the amendment to
change the legal status of parents. The
amendment seeks to protect children by ensuring
that, if a cohabiting couple split up, the on-going
expenses of the child would be covered. I am
disappointed that the Executive will not support
the amendment, but I hope that I can get some
assurances that the issue will be considered in an
on-going way and that the situation will be sorted
out. We are talking about children who are living
among us and who need protection as much as
anyone else does.
I seek leave to withdraw amendment 3.
The Deputy Presiding Officer: Marlyn Glen
has sought leave to withdraw amendment 3. Is
that agreed?
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Members: No.
The Deputy Presiding Officer: The question is,
therefore, that amendment 3 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Patrick (Glasgow) (Green)
Ingram, Mr Adam (South of Scotland) (SNP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
Maclean, Kate (Dundee West) (Lab)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sturgeon, Nicola (Glasgow) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
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Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Glen, Marlyn (North East Scotland) (Lab)
Pringle, Mike (Edinburgh South) (LD)

The Deputy Presiding Officer: The result of
the division is: For 22, Against 91, Abstentions 2.
Amendment 3 disagreed to.
Amendments 23 and 24 not moved.
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Section 22—Application to court by survivor
for provision on intestacy
The Deputy Presiding Officer: Group 17 is on
provision for a cohabitant dying intestate.
Amendment 47, in the name of Pauline McNeill, is
grouped with amendments 48 and 49.
Pauline McNeill: Amendment 47 is designed to
ensure that we are clear about how section 22
should be applied by the courts when estates are
divided up.
There is no doubt that this is a complicated
area—it is probably more complicated than the
issues that we have previously discussed. The
committee got itself into all sorts of knots trying to
understand the provisions. The situation is
straightforward if there is only the cohabitant to
think about. However, if there are husbands, wives
and children in the scenario, it becomes harder to
understand how the provisions will work in law.
Under section 22(11), debts and liabilities and the
rights of the spouse are disposed of first.
Normally, the children’s legal rights would be
disposed of next, leaving the rest to the free
estate. However, section 22 gives the sheriff the
discretion to consider the existence of other rights
when deciding what sum to award to a cohabitant.
Amendment 47 tries to draw out whether the
court should be required to take account of the
length of the relationship for the purposes of
determining whether it is a cohabiting relationship,
which it has to do under section 18. The sheriff
must take into account the size and nature of the
deceased’s estate, any benefit received by the
survivor and the nature of any other rights and any
other matter that the court considers appropriate.
The lesson for all of us is that we need to ensure
that our constituents realise the importance of
drawing up a will in every case, so that they do not
die intestate and can avoid arguments and
determine where their estate goes. However,
where a will does not exist, we need to be clear. I
am not arguing that the length of the relationship
per se should be included in section 22, but I want
to note where sheriffs are expected to take it into
account. Section 22(3)(d) refers to “any other
matter”. If I am told that sheriffs are meant to
consider the length of the relationship under that
provision, I will be a lot happier. I realise that the
consideration will not always apply, but I am
concerned about the sheriff having total discretion
in the situation in which the cohabitation was short
and there are children. I would be concerned if no
account was taken of the length of the relationship
and a large capital sum was awarded to the
cohabitant, but the children received nothing from
the estate.
Amendment 48 seeks to avoid doubt. Once the
sheriff has done all that, there is the Succession
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(Scotland) Act 1964, which states the order in
which the free estate has to be divided, starting
with husbands and wives, children, brothers and
sisters and so on. Given that cohabitants are not
mentioned in the 1964 act, I want to ensure that
any decision that is taken by a sheriff under
section 22 cannot be challenged using the 1964
act. I think that the answer from the Executive will
be that that is not the intention, which is what I
want to hear for the purposes of clarity. It would be
wrong if, in giving discretion to the sheriff, we
enabled children and brothers and sisters who
were concerned about the decision to use the
1964 act. I should make it clear that I understand
that the legal rights concerned are common-law
rights and that we are talking about the remainder
of the estate and nothing else. If I hear the
answers that I am looking for, I will not press
amendments 47 and 48.
I move amendment 47.
Stewart Stevenson: Section 22(6), to which
amendment 49 applies, states:
“Any application under this section shall be made before
the expiry of the period of 6 months beginning with the day
on which the deceased died.”

Therefore, on intestacy, a cohabitant must apply
within six months of the death. Amendment 49
would change “deceased died” to
“death of the deceased was established”.

That seems like a small change, but it covers the
situation where the cohabitant is a fisherman
whose boat is presumed lost with all on board, but
there is still hope. The death might not be
established for seven months or seven years. The
rights of the surviving cohabitant would be lost
because the person would not be legally dead until
more than six months from the actual date of
death had elapsed. Amendment 49 aims to protect
people who are in the position where death is
established on a date that is significantly distant
from the date on which the death is determined to
have happened.
I accept that the minister wrote to the Justice 1
Committee on that point to explain that,
notwithstanding what section 22(6) says,
everything is okay. I confess to the minister that on
that occasion I was unable to award a clear
English award for the Executive’s response—I did
not understand more than three words and they
were “Dear Stewart”.
Fergus Ewing: I always thought that Stewart
Stevenson was numerate.
Does the minister consider that the fact that
cohabitants’ rights upon death will apply only
where there is no will is consistent with the
Executive’s aim of protecting the vulnerable?
Especially if two cohabitants have fallen out in the
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period shortly before one of them dies, there is a
great incentive for one to exclude the other from
their will. The bill will not provide the necessary
protection, because a cohabitant could be
excluded entirely by a will. That is completely
different from the situation between a husband
and wife—a surviving spouse has indefeasible
legal rights, which take priority under the
Succession (Scotland) Act 1964, which Pauline
McNeill mentioned. The wife has the protection of
being entitled to a house, up to a fairly substantial
value, and to a cash sum, but a surviving
cohabitant will have no such right.
The current system for winding up estates has
clear rules on intestacy, with various benefits. The
law sets out a scheme under which estates are
wound up. However, the bill will create a
discretionary award, not a rules-based payment,
which means that the sheriff will have to determine
how much is payable, which will introduce
uncertainty. Where uncertainty arises in the
winding-up of an estate, it has at least the
potential to encourage and generate acrimony. I
take this brief opportunity to point out yet again
that the bill does not do what it says on the legal
tin.
17:15
Margaret Mitchell: I welcome amendment 48,
which seeks to clarify the bill on the important
point of prior legal rights. I also welcome
amendment 49, in the name of Stewart
Stevenson, which raises an important issue about
the need to establish a recognised date of death
when the actual date is difficult or impossible to
determine.
Hugh Henry: In establishing a right for a
cohabitant to apply to the court for a discretionary
award when their partner dies intestate, we will
introduce a degree of fairness into an unhappy
situation, with provisions that are just and
equitable. We have tried to ensure that any
surviving spouse’s or civil partner’s position will
remain intact and that the total award to a
cohabitant will be limited to the amount to which
they would have been entitled had they been a
spouse or civil partner of the deceased. Beyond
that, the courts will be expected to decide what is
fair and reasonable in the circumstances of each
case, within the rules that are set out in section 22.
The court will first of all refer to the definition of
“cohabitant” in section 18. The applicant will have
to satisfy the test that is set out there before the
court considers the application for an award. The
court will then consider the factors that are set out
in section 22(3), which include
“the size and nature of the deceased’s net intestate estate”

as well as
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“any benefit received, or to be received”

by the surviving cohabitant from the estate and
“the nature and extent of any other rights against, or claims
on, the deceased’s net intestate estate”.

Amendment 47 seeks to introduce an additional
factor for the court to consider in determining the
award: the length of time that the cohabitants lived
together. That displays a wee bit of
misunderstanding of the discretion that will be
available to the court. Section 18 will determine
whether the applicant is eligible to be considered
for an award. Once that has been established, the
discretion that will be available to the court will
relate to the circumstances of the individual estate.
Therefore, the court will not carry out an exercise
in determining who is more worthy or deserving or
whether someone who lived with their partner for
10 years is entitled to more than they would have
got if their partner had died six years earlier;
instead, the court will examine the size and nature
of the estate and the other legitimate claims that
can be made on it. A cohabitant who lived with
someone for 10 years where the deceased had no
surviving spouse or children might get a different
outcome from a cohabitant who lived with a
partner for 10 years but whose partner remained
married and had children with the spouse and/or
another previous partner.
Amendment 48 seeks to make matters clear by
putting it beyond doubt that the calculation of any
children’s legal rights should be postponed until
the discretionary award that is to be made to the
cohabitant has been satisfied. However, that
would fetter the discretion of the court in such
matters. The issue is more complex than
amendment 48 suggests; it is not simply an
either/or situation. Among other matters, a child’s
claim on the estate would be taken into account in
the decision on the award. In certain
circumstances—for example if the cohabitant was
entitled to a large pension settlement from the
deceased’s estate—the court might wish to set
aside a sum to meet the child’s legal rights in their
entirety before deciding on the award to the
cohabitant. In other cases, the circumstances
described by the amendment would be
appropriate. The matter must be left to the
discretion of the court, which will take into account
all the facts and circumstances.
Pauline McNeill: I hear what the minister says.
Would he expect sheriffs to consider the length of
the relationship?
Hugh Henry: Clearly, that would be one of a
number of factors that would need be taken into
account; it is not appropriate to specify one factor.
I move to amendment 49, in the name of
Stewart Stevenson. I am sorry that he understood
only the three words “Dear Stewart”. I will try to
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clarify the issue; I will write again to see whether
we can provide more clarity.
As Stewart Stevenson said, he seeks to address
an unusual situation in which there has been some
time between the person dying and a declarator of
death being made. We are satisfied—this is the
nub of the letter, although the legalese may not
have been understood—that the terms of section
22 are sufficiently wide and give the court
sufficient discretion to ensure that all the
circumstances that he raises can be covered. I
urge Parliament to reject amendments 47, 48 and
49.
Pauline McNeill: Having heard what the
minister said, I take it that the length of the
relationship is one of the factors that could be
taken into account. I recognise that it is not the
only factor and I am not saying that it should be
taken into account in every case. I wanted that to
be made clear.
I am happy with what the minister said on
amendment 48. I am trying to ensure that there is
no legal challenge once a sheriff makes a
decision. I will seek to withdraw amendment 47
and not move amendment 48.
Amendment 47, by agreement, withdrawn.
Amendment 48 not moved.
Amendment 49 moved—[Stewart Stevenson].
The Deputy Presiding Officer (Trish
Godman): The question is, that amendment 49 be
agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
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Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
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Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 34, Against 85, Abstentions 0.
Amendment 49 disagreed to.
The Deputy Presiding Officer: I am minded to
accept a motion without notice, under rule 9.8.5A
of standing orders, to extend the total debating
time for amendments by 10 minutes to five hours
five minutes.
I inform members that if the motion is agreed to,
I will not use my power under rule 9.8.5B to move
forward decision time—it will stay at 6.30 pm.
Motion moved,
That the debate on group 20 be concluded no later than
5 hours 5 minutes after proceedings begin.—[Ms Margaret
Curran.]

Motion agreed to.
Section 24—Cohabitation: domestic interdicts
The Deputy Presiding Officer: Group 18 is on
the definition of “child” in relation to family
interdicts. Amendment 50, in the name of the
minister, is grouped with amendments 51 and 4.
Hugh Henry: Amendments 50 and 51 are
technical. We are amending the definition of “child”
in section 18(3) of the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 to follow more
closely the definition that is used elsewhere in the
act. As section 24 of the Family Law (Scotland) Bill
is adding new provisions to the 1981 act, for the
sake of consistency it makes sense that “child”
has the same definition throughout.
I turn now to amendment 4. Section 8 of the bill
amends the Matrimonial Homes (Family
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Protection) (Scotland) Act 1981 by extending
matrimonial interdicts to include not only a
matrimonial home but any other home occupied by
the applicant, the applicant’s place of work and the
school attended by any child in the applicant’s
permanent or temporary care. Section 24 of the
bill makes similar provision for domestic interdicts
for cohabiting couples in relation to their family
home.
Those changes are replicated for civil partners in
schedule 1. However, the wording that is used at
section 8(2), new paragraph (b)(iv), to describe
schools attended by children in the care of an
applicant spouse, has not been mirrored exactly in
the drafting of the equivalent provision for
applicant civil partners, which is new paragraph
(b)(iv) under schedule 1 (6)(a), which will become
part of section 113(2)(b) of the Civil Partnership
Act 2004.
I understand that amendment 4 aims to bring the
drafting of the relevant interdict provisions in
schedule 1 into line with that for matrimonial
interdicts in section 8 and domestic interdicts in
section 24. I am therefore happy to support
amendment 4, which is very useful.
I move amendment 50.
Marlyn Glen: Amendment 4 extends protection
to cover all children, whatever the gender mix of
the adults who are bringing them up. As such, it is
a very important amendment.
Stewart Stevenson: I have a little factual
question about the use of the word “attended” in
new paragraph (b)(iv). I am not clear in law what
tense is applied there. If it were the past tense, it
would cover a very wide range of schools.
Possibly a wide range of children in care might
apply. It is just a clarification.
Hugh Henry: I am sorry, but I am not able to
give that specific clarification. Do we want to delay
proceedings till I find it? I am actively searching for
the provision among my papers—I am not sure of
the tense. As well as being a mathematical expert,
Stewart Stevenson is clearly a language expert.
Amendment 50 agreed to.
Amendment 51 moved—[Hugh Henry]—and
agreed to.
After section 26A
The Deputy Presiding Officer: Group 19 is on
the termination of power of attorney on dissolution
of civil partnership. Amendment 25, in the name of
Cathy Jamieson, is the only amendment in the
group.
Hugh Henry: If you will bear with me, Presiding
Officer, I am still seeking that word. I believe that
“attended” means “going to”, but I do not know
what that then does.—[Laughter.]
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The effect of amendment 25 is to amend the
Adults with Incapacity (Scotland) Act 2000 at
section 24 to include civil partners, as well as
married people, in the provisions relating to the
termination of a power of attorney, thus ensuring
that civil partners are treated in the same way as
spouses in the legislation.
I move amendment 25.
Amendment 25 agreed to.
Section 34—Short title and commencement
Amendments 52 and 53 not moved.
Schedule 1—Amendments of the Civil
Partnership Act 2004
Amendment 26 moved—[Hugh Henry]—and
agreed to.
Amendment 4 moved—[Marlyn Glen].
17:30
The Deputy Presiding Officer: The question is,
that amendment 4 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
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Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Gorrie, Donald (Central Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Robison, Shona (Dundee East) (SNP)
Tosh, Murray (West of Scotland) (Con)
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ABSTENTIONS
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Lochhead, Richard (North East Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Scanlon, Mary (Highlands and Islands) (Con)

The Deputy Presiding Officer: The result of
the division is: For 92, Against 10, Abstentions 11.
Amendment 4 agreed to.
Amendments 54, 27 and 28 not moved.
Amendments 5 and
Jamieson]—and agreed to.
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moved—[Cathy

Schedule 2
MINOR AND CONSEQUENTIAL AMENDMENTS

Amendment 30 moved—[Cathy Jamieson]—and
agreed to.
Schedule 3
REPEALS

The Deputy Presiding Officer: Group 20 is on
the Lord Advocate’s role as party to proceedings
in actions for divorce or the dissolution of civil
partnerships. Amendment 31, in the name of the
minister, is grouped with amendments 33 and 34.
Hugh Henry: Amendments 31, 33 and 34 seek
to add three minor repeals to schedule 3. Section
19 of the Court of Session Act 1988 makes
provision for the Lord Advocate to enter into any
actions of declarator of nullity of marriage or for
divorce. Section 38B of the Sheriff Courts
(Scotland) Act 1907 makes equivalent provision
for actions that are brought in the sheriff court.
Section 129 of the Civil Partnership Act 2004
makes corresponding provision for actions of
declarator of nullity of a civil partnership or for
dissolution of a civil partnership. That was done to
ensure equal treatment for civil partners. However,
the power is outdated and has rarely been used in
the past 20 years. Persuasive arguments have
been made that there is no clear need or
justification for the retention of the statutory
provision in question.
I move amendment 31.
Amendment 31 agreed to.
Amendments 32 to 34 moved—[Hugh Henry]—
and agreed to.
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Family Law (Scotland) Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-3628, in the name of Cathy
Jamieson, that the Parliament agrees that the
Family Law (Scotland) Bill be passed.
17:35
The Minister for Justice (Cathy Jamieson):
We come to the final stage in a process that
started some 15 years ago with the
groundbreaking work of the Scottish Law
Commission. As we have seen throughout the
consideration of the bill, family law is a serious
topic. Because of the wide and deep impact that
family law has on society and individuals, the
subject deserves a measured, well-tempered and
open debate, and that is what the Parliament has
given it. Not only today but throughout
proceedings on the bill, the Parliament has shown
that it is more than capable of conducting debate
and discussion on this complex issue.
I thank the Justice 1 Committee and its staff.
Following the introduction of the bill last February,
the committee was responsible for progressing it
and for giving it careful scrutiny. I also place on
record my appreciation for the contribution that
Hugh Henry, the Deputy Minister for Justice, made
to the Executive’s handling of the bill. [Applause.]
Along with members of the bill team and the
Justice 1 Committee, he worked to improve the
bill. He also tried to build agreement in areas
where there was clear consensus, to iron out any
difficulties, to deal with some of the complex
issues and to allow the debate to take place in an
open and constructive manner.
I thank all the individuals and organisations who
commented, first on the Executive’s proposals and
then on the bill at its various stages. I say to them
that we welcome their participation in the process
and admire their commitment to good law—we
benefited from their insights into the ways that the
law affects people’s lives and the bill is all the
better for all their contributions.
The Executive has a clear and broad vision for
children and families in Scotland. Above all, we
are committed to safeguarding the best interests
of children and to promoting and supporting stable
family relationships. We try to express that vision
across all our policies, whether in health, inclusion,
education, youth justice, services and support for
families, work-life balance or a range of other
areas.
The bill proposes realistic and measured
reforms that uphold our core values and recognise
the special place that marriage has for many
people in Scotland and the fact that stable family


385

21927

15 DECEMBER 2005

life gives children the best opportunity in which to
reach their full potential. The bill also recognises
the reality of the Scotland in which we live today. It
addresses the need to update the safeguards that
are available to vulnerable people when
relationships break down and when families
change shape as a result.
The bill is wide ranging. It covers the rules that
regulate divorce and parental responsibilities and
rights for fathers. It offers protection against
domestic abuse and introduces new legal
safeguards for cohabiting couples and their
children. Its provisions are more wide ranging than
the issues that caught the public and media
attention. It completes a process, which began
with the Children (Scotland) Act 1995, to develop
a body of family law that would deal with the reality
of modern family life in Scotland. I recall when the
1995 act was going through. Then—in another
life—I was working to secure changes that would
benefit children and young people. Since that time,
others, including my predecessor Jim Wallace,
have moved the agenda on.
The bill is the product of possibly the most
extensive and intensive consultation process that
has yet been mounted for a bill that has come
before the Scottish Parliament. There have been
three consultations since 2000 and a further
consultation by the Parliament itself. The
Parliament has scrutinised and adjusted the
provisions in the bill in useful and positive ways.
Again, I pay tribute to all the members who were
involved in the process.
The bill takes account of both national and
international evidence on family law and its impact
on people’s lives. The Parliament showed a strong
interest in the approaches that other countries
take and in how those work. That is exactly as it
should be: many jurisdictions are grappling with
similar issues and we can learn from each other.
We need to go beyond legislation of itself; in
isolation, it can be a blunt tool. That is why, from
the outset, we sought to develop non-legislative
measures alongside the bill. I refer to the
parenting
agreement
for
Scotland,
the
grandchildren’s charter, the new investment in
family support that will encourage integrated
services, the pilot project on contact compliance
that will inform future policy development in this
difficult area and the major public information
campaign that will begin in spring 2006 when the
legislation comes into effect. All that complements,
reinforces and supports the bill. We will consider
family justice issues in more detail in the context of
our work on the broader civil justice system. Our
commitment to family justice does not end with
this bill.
The bill provides a principled, fair and sensible
framework for regulating family relationships in the
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Scotland of the early 21 century: it is a modern
law for a modern Scotland. The bill is anchored in
principles that have commanded wide support—
the best interests of children and stable families—
and which are central to what we have done all the
way through; the bill is fair in that it does not
intrude unnecessarily in family life and provides a
sensible framework for resolving disputes and
enabling individuals and families to move on; and
the bill is sensible in acknowledging the realities of
family life today and in reaching judgments that
balance freedoms and obligations.
The bill is supported by practical measures to
help people to use the law where they need it,
which will help them to avoid recourse to the law if
there are other means of resolving problems. They
will help the law to work well.
Our vision is ambitious and our commitment to
families is unshakeable. We believe that the bill
will deliver sensible change in a changing world. I
am happy to endorse the bill and I commend it to
the Parliament.
I move,
That the Parliament agrees that the Family Law
(Scotland) Bill be passed.

17:41
Stewart Stevenson (Banff and Buchan)
(SNP): At this stage in the progress of a bill, it is
always interesting to look around the chamber to
see who are the few hardy chiels who have
managed to survive, awake and engaged.
I conclude from today’s debate and from
debates in committee and elsewhere that no one
in the Parliament wishes to do anything that would
damage relationships of whatever nature or
adversely affect the children of Scotland. At our
core, each and every one of us shares a common
set of values. We continue to differ on the detail
and on whether the bill supports or degrades
progress in that respect. However, we are likely to
pass a bill tonight, and I will vote for it. We have
heard that not all my colleagues will necessarily do
so, and we may hear from them later.
I will start with matters outside the bill, to which
the minister made reference, by paying tribute to
the work that former sheriff Alan Finlayson did on
the parenting agreement. It is a most impressive
document that was produced by a very impressive
process. Alan Finlayson’s engagement with the
committee and his willingness to interact, respond
and adapt as a result of that interaction is an
interesting model for extra-legislative ways of
dealing with some of the complex issues that arise
when one deals with matters such as those that
the Family Law (Scotland) Bill encompasses.
I welcome the abolition of marriage by
cohabitation with habit and repute and its
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replacement with something that I hope will be
rather clearer and which provides a range of
objective tests, although there remains some
disagreement about their nature.
We have reformed the waiting times for no-fault
divorces. Everyone in the Parliament accepted
that we had to reduce by some degree some of
the waiting periods under that heading. Anyone
outside the Parliament who suggests that
members were holding a line and seeking to
abolish divorce or to restrict access to it by
obstructionism is entirely mistaken. We have
differed in degree and in detail, but not, by and
large, in principle.
We have addressed an historic wrong in relation
to the power of some Jewish men—a very small
number—over Jewish wives, and that is welcome.
We have addressed the issue of contact orders
to some degree. The minister must continue to
work with members to convince us that contact
orders will be complied with, given that there are
cases in which severe hurt is inflicted through
what appears to be wilful disregard of the
judgment that the court hands down. By the same
token, the minister made some useful moves on
support services, but she should not take her hand
out of her wallet yet. There is more to do and we
will be watching her carefully.
I continue to regret that the Parliament did not
respond to my invitation to ensure that information
is made available to people about the effects of
the various choices—and, indeed, about the
effects of their not making certain choices,
particularly when children are involved.
We have changed the law of succession in
Scotland, but I am worried that we have done so in
a relatively non-systematic way that might have
unintended consequences. For many years, under
a number of Administrations, there has been a
desire to reform the law of succession more
generally. That is one of the most difficult and
technically complex projects that we could
consider, but that must not be a reason for further
delay. I am worried about the matter and I know
that others are too.
We have been told that children are at the core
of the bill, but I have to say that it mentions
children relatively infrequently and its effects on
children are rather imprecise. Nonetheless, I have
been persuaded that there will be benefits to
children and to vulnerable people who leave a
relationship or whose relationship ends due to a
death, so I will support the bill.
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17:47
Margaret Mitchell (Central Scotland) (Con):
The Family Law (Scotland) Bill is a hugely
important bill. Its provisions have the potential to
affect almost everyone in Scotland because it
covers such a wide range of relationships. It
addresses a huge number of complex issues. I
pay tribute to the convener of the Justice 1
Committee, Pauline McNeill; to the committee’s
adviser, Professor Norrie; to the committee clerks;
and to the Scottish Parliament information centre
advisers. They have all done an outstanding job in
supporting the committee in its deliberations.
I had better take this opportunity to set the
record straight in relation to Christine Grahame’s
contribution this morning. I assure the chamber
that I was not divorced when I woke up this
morning and, despite the Parliament having
reduced the separation times for divorce, I will not
be divorced when I go home this evening—a fact
that will, no doubt, elicit mixed emotions from my
husband.
On a more serious note, I am disappointed that
the compromise separation times of 18 months
and three years were not agreed to. In the
absence of any hard, empirical evidence, I hoped
that members would agree that those times were a
reasonable compromise. I now seek an assurance
that the Executive will take steps to record
statistics on the effects of both the current
separation times and the new separation times.
That information was not available to the
committee when it scrutinised the bill, but I hope
that it will be available when the Parliament
reviews the bill.
I do not have enough time to cover all the
provisions in the bill but I will make some
comments on marriage. I support the various
comments that were made during the day on the
need to recognise the special status of marriage.
Marriage has a special status in society because it
is a legal and public lifelong commitment by a man
and a woman to spend a shared life together to
the exclusion of all others—to quote the Christian
definition. As such, it is the most stable
relationship and it provides the best framework
within which children can be brought up.
Having said that, I fully take on board Susan
Deacon’s comments. I recognise that, for some
cohabiting couples, the commitment will be a
lifelong one, but the fact is that cohabitation
remains an open-ended relationship. That is why
marriage automatically attracts rights that are not
available to cohabitants. It is regrettable that
Patrick Harvie, who I am sure considers himself
always to be fair minded, has doggedly refused to
accept that fact.
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Without doubt, some provisions in the bill will not
only clarify the law but—importantly—address
gaps or unintended consequences left by previous
legislation. On that basis, I will vote for the bill,
especially given the minister’s assurance about
the measures that will be put in place to
strengthen the enforcement of contact orders and
to encourage a child-centred approach.
17:50
Mike Pringle (Edinburgh South) (LD): I, too,
acknowledge the enormous amount of work that
the Justice 1 Committee’s convener, Pauline
McNeill, got through. I also thank the committee’s
clerks.
The bill is intended to improve the law for
children, to support stable relationships and stable
families and to update the law in our modern
society. In future, the Executive must acknowledge
that more time is needed to deal with such
complex legislation. We have all seen that, and it
was shown in the debate when we heard about
the many matters that we will have to consider
after the bill has been passed. I will support the
bill, but we will have to follow up several issues as
a result of it.
One issue that we did not discuss in great detail
today is the abolition of illegitimacy under Scots
law. When I joined the Justice 1 Committee and
heard that discussed, I was very much in favour of
abolition. In a modern society, it is time for that;
illegitimacy has no place in our modern society.
However, as the minister said, we in Scotland
cannot abolish it. The committee’s stage 1 report
says:
“Although the abolition of the status of illegitimacy may
be largely symbolic and have little … impact, the
Committee believes that it is right in principle to take this
opportunity to do so and requests that the Executive
explore with the UK Government ways in which the
remaining statutory obstacles … can be removed.”

I accept that the bill introduces several provisions
that go towards abolition. I urge the Executive to
talk to the United Kingdom Government about
removing the remaining obstacles.
I will talk about two or three issues. The first is
parental rights and responsibilities for stepparents, which I have pursued and which have an
impact on children. If the committee revisits issues
from the bill, I intend to reconsider that matter. I
lodged an amendment—which Jim Wallace
pursued, because I did not attend the committee
meeting when it was discussed—about giving
step-parents parental rights and responsibilities.
The committee did not see its way to supporting
that amendment, which was withdrawn. After
considerable discussion with the minister, I was
persuaded not to pursue the amendment at stage
3.
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I am delighted that we have reduced the
separation periods before divorce from two years
to one and from five years to two. Again—
unfortunately—I was not at the committee meeting
when that was discussed, because I was dealing
with another bill, but I am delighted that we have
brought the bill’s provisions back to the
Executive’s line.
Although I am a member of the Justice 1
Committee,
because
the
debate
was
oversubscribed I did not have the chance to speak
about fathers and the question that Sylvia Jackson
pursued. I am delighted that the minister
announced several measures to address the
situation. It is beyond me that some people can
ignore court orders, which cannot be right. People
cannot be allowed to ignore court orders, yet
Sylvia Jackson has shown that people have done
so for a long time. I understand why—people do
not want to fine mothers or put them in prison. I
am delighted that the minister has announced the
contact compliance officers in courts and the other
measures.
I support the bill. I believe that it is a credit to the
Executive and the Parliament that we have been
able to introduce such a hugely complex piece of
legislation, which, as Margaret Mitchell said, will
change the life of almost every person in Scotland.
I commend the bill to the Parliament.
The Presiding Officer (Mr George Reid): As
we move into the general debate, time is very
tight. I think that I will manage to have only four
speakers, who will have three minutes each.
17:55
Pauline McNeill (Glasgow Kelvin) (Lab): As
other members have said, the Family Law
(Scotland) Bill has been a marathon bill by reason
of not only its contents but the number of people
that it is likely to affect. I cannot remember
scrutinising a piece of legislation that is likely to
affect more people.
Like other members, I put on record our thanks
to our adviser, Ken Norrie. Without him, we—or at
least I—could not have understood many of the
issues. I also give special thanks to Hugh Henry,
who not only listened a lot but did so with good
grace. I am grateful for the hard work that he and
his officials have done. Other members will vouch
for the lever arch folder upon lever arch folder of
notes and advice that went back and forwards
between the committee and the minister’s officials
on an almost daily basis. The bill required hard
work on everyone’s part, but I particularly thank
our clerks, Dougie Wands and Callum Thomson,
who ensured that all that information flowed
backwards and forwards and who set up our
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meetings. I also thank the SPICe researchers who
remained with us throughout the process.
Committee members from across the parties
have made their mark on the bill. I certainly saw
some proactive thinking. Although we had
disagreements, I know that members thought hard
about where they wanted to be in relation to the
main positions on the bill.
The bill will deal with void marriages, simplify
interdicts, abolish illegitimacy, create a legal
framework for cohabitants, reduce time limits for
divorce—despite our disagreements—provide
domicile rules and even save a wee bit of
marriage by cohabitation with habit and repute for
foreign marriages. Thus, the bill contains a lot of
things, but it will probably be more noted for what
it does not say, so I want to say a word about that
as well. I agree with Stewart Stevenson and others
that the parenting agreement, which was created
by Alan Finlayson and others, will be a useful tool.
A great deal of work went into that and I believe
that it will be well used.
As has been demonstrated in other countries,
reforming family law often ends in dissatisfaction
on all sides, so I suppose that we will hear only
after tonight whether we have achieved a
consensus. However, other work is on-going,
including research on contact orders and on
access to justice. The pilot projects that were
announced today will also have a role and the
money for family support services will be very
welcome indeed.
Another 10 years might pass before we have a
chance to legislate again in the area of family law,
but members must ensure that they are proactive
in the intervening period, because family law
affects not only justice but every other portfolio.
Marlyn Glen has been particularly dogged about
ensuring that equal rights are provided under the
bill. I pay tribute to her and to the officials who
ensured that all aspects of the law—including,
believe it or not, the Anatomy Act 1984 and the
Land Reform (Scotland) Act 2003—will be
reformed to ensure that equal rights are provided
for those who are in a civil partnership.
In conclusion, there is more work to be done, as
we will need to debate the consequences of
European legislation on family law. I hope that
members are listening, as there is more work to be
done.
The Presiding Officer: I am sorry to hustle
members along, but I can give members only
three minutes.
17:58
Brian Adam (Aberdeen North) (SNP): The
temperature in the chamber—not only the actual
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temperature but the way in which we engage in
debate—has dropped a lot, but I must tell Pauline
McNeill that we will not end up with a consensus
on the bill. However, we will have a degree of
respect, as I certainly respect the position of those
with whom I have disagreed. I will also respect the
decision that the Parliament is likely to take later
this evening.
I am very much aware of how long it has taken
for the proposals in the Scottish Law Commission
report to reach this stage. The Executive has
made many courageous decisions, not all of which
I have agreed with. In half an hour or so, I will
show my disagreement by voting against the bill,
but I will do so with perhaps a heavy heart, as the
bill contains some good elements.
I accept that the Executive has approached the
issue in a spirit of trying to recognise all the
different kinds of relationship that exist in Scotland
today. However, I am disappointed that the
Executive has not shown leadership in saying that
some relationships should be valued to a greater
degree than others. I know that that view will not
be universally accepted. I am not saying that any
relationship is not valid. However, the evidence
will show that marriage and bringing up children
within marriage are the most successful ways of
allowing people to fulfil their potential.
It is absolutely true that we do not know what will
happen in life. Margaret Mitchell said that, as far
as she is aware, she is not divorced and hopes not
to be divorced when she goes home. Whether we
are in a marriage or a civil partnership or are
cohabiting, we do not know what is before us—I
am not making any predictions. We have to deal
with these things, and I recognise that addressing
the realities is what motivates those who have
taken a different view from mine. What I have
found more difficult to accept is the fact that,
although the motivation is good, the execution in a
number of areas—especially cohabitation—is not
going to deliver the results that people want. One
of the most helpful things has been the fact that,
after stage 2, we received a letter from Hugh
Henry that clearly delineates the differences
between the different relationships.
I am disappointed with the outcome of today’s
debates and the votes, and I am not going to vote
in favour of the bill.
18:01
Patrick Harvie (Glasgow) (Green): Various
members have reflected on their own family
relationships. The only such reflection that I can
make as a single man is that the long succession
of civil partnership receptions that I hope to attend
over the coming year will provide excellent
opportunities for a little harmless self-indulgence
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and perhaps even opportunities not to be single
for much longer.
The issue that Brian Adam has addressed, and
to which Margaret Mitchell has referred, is the
perceived primacy of marriage. The view was
expressed by representatives of the Christian
Institute, at a briefing here, that marriage is simply
superior and more effective at providing a family
home and a relationship within which children can
thrive. I reject that view fundamentally. The love,
the commitment and the emotional investment that
parents make are about the people, not their legal
status.
Even if I accepted the Christian Institute’s
position, I would say to people who believe that
marriage is just better—superior because of its
legal status—that the policy response from the
state should be the same for people in my position
as for married people. If it is not, it would be like
an employer who, considering that the people who
work in their office have a range of different
abilities—some of them being good at their jobs
and some of them being less good—starts to take
away annual leave from the less good employees,
give them inferior equipment to work with and
make them sit on seats that give them back pain.
We should be asking our employees how we can
best support them to do the best job that they can
do. That support will be different for different
people, based on their various skills, abilities and
qualities. Similarly, as we design family law for the
st
21 century, Government should be asking people
in family relationships how it can best support
them—on their terms—to be the best families that
they can be for each other’s benefit, for their own
benefit and for their children’s benefit.
The bill goes a long way towards achieving that
and towards recognising the equal dignity of all
types of families. I congratulate the Justice 1
Committee on its work and I congratulate the
Executive on the bill.
18:04
Marlyn Glen (North East Scotland) (Lab): We
should enjoy a great sense of achievement at the
end of this stage 3 debate. However, as the
minister has said, this is not the end of the work.
Even the Justice 1 Committee will have a followup discussion on its agenda in the new year. That
may seem amazing, but it is a fact.
Families in Scotland are not particularly open to
the idea of outside help, so a great deal of work
needs to be done to promote mediation,
counselling and early intervention—particularly
counselling, such as that available through
Scottish Marriage Care’s FOCCUS service, which
is aimed at those who are planning a long-term
relationship.
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Couples need to be aware of their
responsibilities towards each other and their rights
and—most
important—their
responsibilities
towards any children and those children’s rights.
However, we cannot realistically expect young
couples to focus on possible break-up or
bereavement at the beginning of their
relationships. We can at least promote
information, education and knowledge about
relationships and the legal responsibilities and
rights that come with them. I therefore welcome
the minister’s announcement of additional funding
for services and I add my voice to the call for ongoing information campaigns.
It is a frightening statistic that only one third of
adults take the trouble to make a will. People do
not realise how vulnerable they make themselves
and their families when they do not make a will.
The Family Law (Scotland) Bill is, in part, an
attempt to protect all families in circumstances that
young people starting out rarely contemplate. Part
of any information campaign must give out the
message, which Pauline McNeill also mentioned,
about the importance of making a will.
I mention specifically the detailed amendments
on domestic abuse and contact orders that were
made to the bill at stage 2. There was a good deal
of negotiation with the recognised expert in the
field, Scottish Women’s Aid, which drove the call
for safe contact and for courts to take domestic
abuse and safety issues into consideration before
making a contact order. Women and children
fleeing domestic abuse have often been tracked
down via the courts and forced to comply with
orders. Given that, on average, two women every
week are killed by a partner or ex-partner in the
United Kingdom—the most dangerous time being
when a woman and her children try to leave—
protective provisions are a must, and section 17 is
a great step forward in enhancing the safety of
women and children.
I am really pleased by the progress that has
been made towards equal treatment by the law of
same-sex couples and their families. We have not
as yet removed all the inconsistencies, but I
recognise that there has been a fundamental
change to the approach of legislation. I look
forward to the necessary further changes in both
UK and Scottish legislation.
I support the bill.
The Presiding Officer: My regrets to Mary
Mulligan and Fergus Ewing, who were not called
to speak.
18:07
Mr Jim Wallace (Orkney) (LD): As others have
remarked, much of the origin of the bill goes back
to the work of the Scottish Law Commission in
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1989. Those who campaigned for a Scottish
Parliament said that one of the things that it would
do would be to ensure that that work of the
Scottish Law Commission was put into legislation.
I welcome the fact that that is happening today.
I had some involvement with the bill along the
way. I published one of the white papers and the
consultation paper. I pay tribute to Cathy
Jamieson and to my erstwhile deputy and current
Deputy Minister for Justice, Hugh Henry, who has
put so much work into the bill. As I had the
opportunity to serve as a substitute member of the
Justice 1 Committee and was able to take part in
three meetings at which the bill was debated at
stage 2, I equally acknowledge the work that
Pauline McNeill and her committee have done in
dealing with some complex issues.
We need only look at the bill to see its wide
range. For example, we are abolishing marriage
by cohabitation with habit and repute, except for
the saving provision that Pauline McNeill
introduced earlier today; as far as we can in this
Parliament, we are removing the stigma of
illegitimacy; and we are abolishing the action for
declarator of freedom and putting to silence. I am
sure that we have all wanted to use that from time
to time, but we never knew how to, and now we
cannot.
When Hugh Henry replied to the debate on the
length of time before divorce proceedings could
commence, he said that each and every one of us
is a product of our upbringing and the choices that
we have made about our beliefs. It is inevitable
that that shapes the way that we think; it makes us
the people and the politicians we are, with the
political views that we have. However, it is
important that when we legislate, we take into
account the life circumstances and approaches of
people who do not share our values and beliefs.
We are dealing with relationships of marriage,
civil partnership and cohabitation. The bill clearly
tries to recognise that Government cannot
legislate for everything. Heaven help us: we do not
want Government to legislate for that most basic
thing—people’s relationships.
However, the role of Parliament is to ensure
that, where relationships exist, we try to buttress
their stability and to give protection to people who
are in them but may be vulnerable or subject to
abuse. Crucially, we must give protection to
children within relationships. I believe that the bill
does that by reducing the waiting period for
divorce with and without consent and by making
provision for enforcement of contact orders, which
is important for children.
As Cathy Jamieson said, we must remember
that legislation can take us only so far. Important
issues have arisen that do not require legislation.
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The grandchildren’s charter, parenting agreements
and the support that will be given to family support
organisations are crucial. We cannot legislate for
them but, in tandem with the bill, they indicate that
we are trying to discharge our responsibility to
ensure that, whatever relationships people are in,
we make them stable. When people find that their
relationships no longer work and have broken
down, we should enable them to move on, so that
their relationships can be wound up in a fair and
just way.
I support the bill.
18:11
Murdo Fraser (Mid Scotland and Fife) (Con):
There is much in the bill that is worth supporting.
Among the provisions that I believe are very
worthy are the improved protection against
domestic abuse, the ending of the problem of nonevacuated survivorship destinations in title deeds
and the granting of additional parental
responsibilities and rights. So the list goes on.
Those of us who have concerns about bills that
contain a mixture of good provisions and
provisions with which we are uncomfortable face
the challenge of deciding how to proceed. I have
serious concerns about some of the provisions in
the bill. In the stage 1 debate, I flagged up some of
my concerns about the new rights that will be
granted to cohabiting couples. That debate has
had a good airing this afternoon. People have the
right to cohabit, if they wish, but by cohabiting they
have taken a conscious decision not to enter into
the legal contract that is marriage, with all its
attendant rights and responsibilities. As someone
who practised law for many years, I see it as
perfectly obvious that, if people want to have the
rights and legal protections that come with a
relationship, they should get married. We have
civil marriage on the statute book because it was
created as an alternative for those people who, for
whatever reason, do not want to go through a
ceremony of religious marriage.
I am concerned that the bill creates rights for
cohabiting couples, but only in certain
circumstances—where the sheriff is persuaded
that a case has been made. I listened with great
interest to the speech of Susan Deacon, who is
unfortunately no longer with us. She made an
eloquent case for more rights to be granted to
cohabiting couples. I do not agree with her
argument, but in my view it makes much more
sense to say that cohabiting couples should have
rights similar to those of people who are married,
rather than the halfway house that the bill
proposes, which will do nothing but create
confusion and send out mixed messages. I am a
lawyer and have examined the bill carefully, but I
am confused by its provisions regarding cohabiting


391

21939

15 DECEMBER 2005

couples. I cannot imagine how the general public
will be able to understand it.
My more fundamental concerns relate to the
divorce provisions. When looking at family law, we
should start from the clear point that marriage is
good for society. I accept that society orders itself
in different ways. People are perfectly entitled to
order their lives as they wish and to enter into
different forms of relationship. Other relationships
can be just as stable as marriage and can provide
homes for children that are just as loving for
children as those that marriage provides.
However, in general marriage is a good thing and
should be supported by public policy. On that
point, I disagree with Patrick Harvie. I suspect that
my views are more in line with public opinion than
his are.
For me, the test for the bill is, are its provisions
good for society? Do they support marriage? Will
they help couples to stay together? I welcome the
announcement this morning of additional sums for
counselling and mediation, but that does not
outweigh my concerns regarding the separation
periods. I do not intend to rehearse all the
arguments from this morning, as there is not time
for that. However, it is a pity that the Parliament
did not accept the middle way that was proposed
by my colleague Margaret Mitchell and accepted
by the Justice 1 Committee. That was a
compromise between two different positions. It is a
pity that the committee, which considered the
matter carefully and looked at all the evidence,
was not listened to. It is a pity that the Executive
did not allow a free vote on what should be a
matter of personal choice and conscience.
Whatever careful arguments are heard in the
chamber, the bill will be seen by others as support
for quickie divorces, even though public opinion is
substantially against that.
The Conservatives will have a free vote on the
bill. I will vote against it, but some of my
colleagues, including Margaret Mitchell, will vote in
favour. I will vote against it because I am not
convinced that the bill meets the important test of
building a better and stronger society in our
country.
18:15
Mr Kenny MacAskill (Lothians) (SNP): It is
difficult to sum up when there is no party line to
follow—as the Scottish National Party has a free
vote, I am speaking as an individual. I support the
bill; indeed, long before it was published, I said to
the minister that I would fully support it.
We must respect the fact that the issues that the
bill raises clearly divide not only political parties
but households and Scotland in general. I take
cognisance of what my colleague Brian Adam
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said. Although he opposes the bill, to his credit he
correctly acknowledges that change has to occur
and that he will respect the Parliament’s decision.
Marlyn Glen said that the bill should give us a
great sense of achievement. I hope that she will
not take this as a criticism, but I think that she
meant to say that significant progress has been
made. I accept that many aspects of the bill will
make Scotland a better place. However, some
aspects will make us vote with a heavy heart.
Some members will vote against the bill, but it is
likely that the majority will vote in favour of it.
Some members mentioned their time as legal
practitioners, which takes me back to the 20 years
during which I practised family law. Apart from the
odd instances of buffoonery and bluster, I do not
remember anybody celebrating their divorce.
Divorce was always tinged with sadness. No
matter whether the divorce was clearly justified—
perhaps there had been a fundamental breach or
violence—there had always been something that
had brought the couple together in the first
instance. Aspects of the relationship could never
be taken away.
Although we normally celebrate stage 3 debates
and the passing of legislation, we will do so today
in the knowledge that there are some aspects of
family law on which we would rather not legislate.
However, we live in the real world, which is why I
support the bill. The minister correctly said at the
beginning of the debate that our society has
changed. Indeed, Scotland has irrevocably
changed. Many of those changes have been for
the better, although much of our economic
progress has come at a severe social price, which
is paid in divorce and the dislocation of families.
We cannot hide from, ignore or refuse to
recognise that fact; we have to accept it and deal
with the changes.
Whether people prefer to cohabit is a matter for
them; I do not judge them. I have been married for
many years, but another type of relationship now
exists. There have been clear cases of hardship
when rights or moral obligations were not met. I do
not see the two kinds of relationship as mutually
irreconcilable, which is why I am happy to support
the bill. In recognising a new situation, we do not
seek to exclude the position of marriage; it is
accepted that marriage has a position in society.
Like others, I disagree with Patrick Harvie. I
believe that it is important to recognise that
marriage is the cornerstone and foundation—
Patrick Harvie: Can the member point to one
occasion when I have criticised the institution of
marriage or proposed some way of undermining
it? I have always valued it, but I also value other
relationships. That is the only difference.
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Mr MacAskill: I did not suggest that Patrick
Harvie criticised marriage. However, the majority
of parties recognise that marriage has a special
position; it is a pinnacle and should be treated as
such, although that does not mean that it is
necessarily deified or sanctified. It is special when
people come together. As I mentioned earlier,
marriage is not something that one enters on a
whim or a fancy in the same way as some
American pop stars enter salons in Las Vegas.
That kind of behaviour fundamentally detracts
from what marriage means.
We should recognise that, because marriage
brings with it obligations, it should have a special
position. That does not mean that people should
not be allowed to choose not to enter into
marriage and should not be given rights when they
choose not to enter into marriage but to regulate
their affairs in a different manner. However, we
have to recognise that marriage is pivotal in our
society and we should seek to protect it.
Given those circumstances, I will be voting in
favour of the bill. I recognise that progress has
been made on a variety of other issues—those
issues will not be touched on in tomorrow’s press,
but they represent a significant change for the
better in our society. Progress had to be made.
That has been difficult and it is to the Executive’s
credit that it chose to introduce the bill. With power
comes responsibility. We had to recognise the
change in our society and I will be supporting the
Executive and the bill.
18:20
The Deputy Minister for Justice (Hugh
Henry): I start by clarifying a point that arose
when we were dealing with amendments. Stewart
Stevenson asked about the tense of a word in the
bill. I apologise for any confusion about the
meaning of “attended” in schedule 1, paragraph 6,
new paragraph (b)(iv). We mean the school that is
being attended; the word is used in the present
tense. I hope that that puts the matter to rest.
I join others in thanking a number of people. I
thank the Justice 1 Committee for its work, which
has been a good example of the Executive and a
committee being able to work together. There has
been give and take on both sides and we have
had to listen. I understand the pressures on the
committee. The bill is complex and it took a long
time to get through. I recognise that the committee
was working to deadlines. Committee members,
supported valiantly by their clerks and others, did
a fantastic job in getting us to where we are today.
I also thank the Executive’s bill team: Carol
Duncan, Moira Wilson, Alex Mowat, Neil
Robertson, Kirsty Finlay, Anne Cairns and David
McLeish. Not only have they been tremendous in
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supporting Cathy Jamieson and me, but they
worked with committee members and attempted to
support them where further clarification was
needed. They have helped us through an
enormously difficult job.
I agree with what Marlyn Glen said about having
a great sense of achievement, although I hope
that it is not too churlish to say that I also feel a
great sense of relief now that we have got to this
stage. There have been achievements and it is
right to put the bill in context. It will not resolve
every failure or every problem in our country. In a
sense, we need such a bill only because problems
exist. If everybody got on well together and was
able to resolve their difficulties without any
aggravation or dispute, there would be no need for
the bill. However, human nature being what it is,
with people not being able to agree, we have had
to build in certain degrees of protection. That is
why there is a huge sense of achievement. We
have righted a number of wrongs that it has taken
some time to address. As Jim Wallace said, one of
the benefits of having the Parliament is that we
have been able to do that.
I hope that, on reflection, people will recognise
the significance of what we are doing. We are
legislating not for the Scotland of our personal
beliefs, not for the Scotland in which we grew up
and not for the Scotland of the church or group in
society to which we belong, but for Scotland as we
find it—a Scotland in which people make decisions
in their own way. We are legislating to address not
just the wrongs but the problems that existed. For
many years, there were myths about the rights of
unmarried fathers in relation to their children.
Those rights just did not exist, but now we have
introduced parental responsibilities and rights. It is
right to talk not just about the rights but the
responsibilities that parents have to make a
difference to their children. It is a disgrace in many
respects that many men in particular walk away
from their children, turn their back on them and do
no more for them. It is right that we give them
rights but also responsibilities.
It is right that we have done away with the wrong
in relation to the concept of illegitimacy. It is right
that we should examine how to help parents to do
what is a difficult job. Alan Finlayson has done
tremendous work in developing a parenting
agreement that will be of enormous value and
benefit over the coming years. It is right that we
had the opportunity to discuss the difficulties that
many grandparents faced in trying to maintain
contact with their children. It is right that we were
able to give recognition to the fantastic job that
grandparents do across Scotland. I hope that the
bill will help to create a better context in which
grandparents can be seen as valuable parts of an
extended family. We should have a sense of pride
in being able to address a problem—[Interruption.]
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The Presiding Officer: Order. This is an
important speech on an important bill. There is far
too much noise in the chamber.

Animal Welfare Bill

Hugh Henry: It is right that we were able to
address an anomaly that existed for certain people
in the Jewish faith. I am proud that we were able
to do something about that. It is right that we were
able to address the myth that, in so-called
common-law marriages, women had certain rights
and protections. They did not and we have
recognised that there is a need to protect people—
usually women—who find themselves in a
vulnerable position in a relationship. It might
disappoint Susan Deacon and others but, by doing
that, we have not extended the same rights to
those people as are available to people who are
married. Marriage still has a certain status in our
society that we value. Nevertheless, that should
not prevent us from trying to right the wrongs that
many people who live together have experienced.
It is right that we addressed some of the problems
that fathers had in getting access to their children.
I am pleased that we have introduced measures
that will, we hope, help to make contact orders
more effective. We have righted a number of
wrongs and can take great pride in that.

18:28
The Presiding Officer (Mr George Reid): The
next item of business is consideration of motion
S2M-3741, in the name of Ross Finnie, on the
Animal Welfare Bill, which is United Kingdom
legislation.

After this debate, I will also be left with the words
of Murdo Fraser ringing in my ears. He said: “I am
a lawyer and I am confused.” What is new about
that?
The Scottish Parliament has much to be proud
of in passing the bill. Being a member of the
Parliament is a privilege. It is a privilege to be
allowed to make a difference for the people whom
we represent across Scotland. Sometimes that
means making difficult decisions, falling out with
people and perhaps not pleasing everyone.
Sometimes, however, we simply have to do what
is right; I think that, in the bill, we have done what
is right.
The Presiding Officer: That concludes the
remarkably tolerant, compassionate and wellargued debate on the Family Law (Scotland) Bill.
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Motion moved,
That the Parliament agrees the principle of reciprocal
recognition of court orders in relation to animal welfare and
agrees that the relevant provisions of the Animal Welfare
Bill, introduced into the House of Commons on 13 October
2005, so far as they relate to matters within the legislative
competence of the Parliament, should be considered by the
UK Parliament.—[Rhona Brankin.]

The Presiding Officer: The question on that
motion will be put at decision time.
I suspend the meeting until 6.30 pm.
18:28
Meeting suspended.
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Decision Time
18:31
The Presiding Officer (Mr George Reid):
There are three questions to be put as a result of
today’s business. The first question is, that motion
S2M-3628, in the name of Cathy Jamieson, that
the Family Law (Scotland) Bill be passed, be
agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
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Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Scott, John (Ayr) (Con)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Cunningham, Roseanna (Perth) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
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Goldie, Miss Annabel (West of Scotland) (Con)
Matheson, Michael (Central Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)

The Presiding Officer: The result of the division
is: For 104, Against 12, Abstentions 6.
Motion agreed to.
That the Parliament agrees that the Family Law
(Scotland) Bill be passed.

The Presiding Officer: The second question is,
that motion S2M-3741, in the name of Ross
Finnie, on the Animal Welfare Bill, which is United
Kingdom legislation, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)


396

21950

Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Canavan, Dennis (Falkirk West) (Ind)

ABSTENTIONS
Adam, Brian (Aberdeen North) (SNP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)

Family Law (Scotland) Bill
[AS PASSED]
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Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Family Law (Scotland) Bill
[AS PASSED]

5

10

An Act of the Scottish Parliament to amend the law in relation to marriage, divorce and the
jurisdiction of the courts in certain consistorial actions; to amend the Matrimonial Homes (Family
Protection) (Scotland) Act 1981; to amend the law relating to the domicile of persons who are
under 16 years of age; to make further provision as respects responsibilities and rights in relation
to children; to make provision conferring rights in relation to property, succession and claims in
damages for persons living, or having lived, together as if husband and wife or civil partners; to
amend Part 3 of the Civil Partnership Act 2004; to make further provision in relation to persons
entitled to damages under the Damages (Scotland) Act 1976; to make provision in relation to
certain rules of private international law relating to family law; to make incompetent actions for
declarator of freedom and putting to silence; and for connected purposes.

Marriage
1

Marriage to parent of former spouse: removal of special requirements
In the Marriage (Scotland) Act 1977 (c.15)—
(a) in section 2 (marriage of related persons)—
(i)

15

in subsection (1), for “subsections (1A) and (1B)” there shall be substituted
“subsection (1A)”; and

(ii) subsection (1B) shall be repealed; and
(b) in Schedule 1 (relationships by affinity referred to in section 2(1B)), paragraph 2A
shall be repealed.
20

2

Void marriages
After section 20 of the Marriage (Scotland) Act 1977 (c.15) there shall be inserted—
“Void marriages
20A
(1)

Where subsection (2) or (3) applies in relation to a marriage solemnised in
Scotland, the marriage shall be void.

(2)

This subsection applies if at the time of the marriage ceremony a party to the
marriage who was capable of consenting to the marriage purported to give
consent but did so by reason only of duress or error.

25

SP Bill 36B
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(3)

This subsection applies if at the time of the marriage ceremony a party to the
marriage was incapable of—
(a) understanding the nature of marriage; and
(b) consenting to the marriage.

5

(4)

If a party to a marriage purported to give consent to the marriage other than by
reason only of duress or error, the marriage shall not be void by reason only of
that party’s having tacitly withheld consent to the marriage at the time when it
was solemnised.

(5)

In this section “error” means—
(a) error as to the nature of the ceremony; or

10

(b) a mistaken belief held by a person (“A”) that the other party at the
ceremony with whom A purported to enter into a marriage was the
person whom A had agreed to marry.”.
2A
15

Abolition of marriage by cohabitation with habit and repute
(1)

The rule of law by which marriage may be constituted by cohabitation with habit and
repute shall cease to have effect.

(2)

Nothing in subsection (1) shall affect the application of the rule in relation to
cohabitation with habit and repute where the cohabitation with habit and repute—
(a) ended before the commencement of this section (“commencement”);
(b) began before, but ended after, commencement; or

20

(c) began before, and continues after, commencement.
(3)

Nothing in subsection (1) shall affect the application of the rule in relation to
cohabitation with habit and repute where—
(a) the cohabitation with habit and repute began after commencement; and
(b) the conditions in subsection (4) are met.

25

(4)

Those conditions are—
(a) that the cohabitation with habit and repute was between two persons, one of
whom, (“A”), is domiciled in Scotland;
(b) that the person with whom A was cohabiting, (“B”), died domiciled in Scotland;

30

(c) that, before the cohabitation with habit and repute began, A and B purported to
enter into a marriage (“the purported marriage”) outwith the United Kingdom;
(d) that, in consequence of the purported marriage, A and B believed themselves to be
married to each other and continued in that belief until B’s death;

35

(e) that the purported marriage was invalid under the law of the place where the
purported marriage was entered into; and
(f) that A became aware of the invalidity of the purported marriage only after B’s
death.
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3

Extension of jurisdiction of sheriff
In subsection (1) of section 5 of the Sheriff Courts (Scotland) Act 1907 (c.51) (extension
of jurisdiction), the words “(except declarators of marriage or nullity of marriage)” shall
be repealed.
Matrimonial homes

5

4

Occupancy rights: duration
In section 1 of the 1981 Act (right of spouse without title to occupy matrimonial home),
after subsection (6) there shall be added—
“(7)

Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled spouse and a nonentitled spouse during a continuous period of two years; and

10

(b) during that period the non-entitled spouse has not occupied the
matrimonial home,
the non-entitled spouse shall, on the expiry of that period, cease to have
occupancy rights in the matrimonial home.

15

(8)

5

A non-entitled spouse who has ceased to have occupancy rights by virtue of
subsection (7) may not apply to the court for an order under section 3(1).”.

Occupancy rights: dealings with third parties
(1)

Section 6 of the 1981 Act (continued exercise of occupancy rights after dealing) shall be
amended in accordance with subsections (2) and (3).

(2)

After subsection (1), there shall be inserted—

20

“(1A) The occupancy rights of a non-entitled spouse in relation to a matrimonial
home shall not be exercisable in relation to the home where, following a
dealing of the entitled spouse relating to the home—
(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled spouse; or

25

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”.
30

(3)

In subsection (3)—
(a) in paragraph (e)—
(i)

35

for “sale”, where it first occurs, there shall be substituted “transfer for
value”; and

(ii) for the words from “seller”, where it first occurs, to the end of the
paragraph there shall be substituted “transferor—
(i)

40

a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a matrimonial home in relation to which
a spouse of the transferor has or had occupancy rights; or
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(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
spouse or a person acting on behalf of the non-entitled spouse
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

5

(b) in paragraph (f), for “5” there shall be substituted “2”.
6

Occupancy rights: proposed dealings with third parties
In section 7 of the 1981 Act (court’s power to dispense with spouse’s consent to dealing
and proposed dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) to (1D) below,”;

10

(b) after that subsection there shall be inserted—
“(1A) Subsection (1B) applies if, in relation to a proposed sale—
(a) negotiations with a third party have not begun; or
(b) negotiations have begun but a price has not been agreed.

15

(1B) An order under subsection (1) dispensing with consent may be made only if—
(a) the price agreed for the sale is no less than such amount as the court
specifies in the order; and
(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.

20

(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.
(1D) An order under subsection (1) dispensing with consent may be made only if—
(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order; and

25

(b) the security is executed before the expiry of such period as may be so
specified.”; and
(c) after subsection (3) there shall be inserted—
“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled spouse who is or becomes the occupier
of the matrimonial home—

30

(a) to make such payments to the owner of the home in respect of that
spouse’s occupation of it as may be specified in the order;
(b) to comply with such other conditions relating to that spouse’s occupation
of the matrimonial home as may be so specified.”.

35

6A

Occupancy rights: effect of court action
After section 9 of the 1981 Act (provisions where both spouses have title) there shall be
inserted—
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“Reckoning of non-cohabitation periods in sections 1 and 6
9A

Effect of court action under section 3, 4 or 5 on reckoning of periods in
sections 1 and 6
(1)

Subsection (2) applies where an application is made under section 3(1), 4(1) or
5(1) of this Act.

(2)

In calculating the period of two years mentioned in section 1(7)(a) or 6(3)(f) of
this Act, no account shall be taken of the period mentioned in subsection (3)
below.

(3)

The period is the period beginning with the date on which the application is
made and—

5

10

(a) in the case of an application under section 3(1) or 4(1) of this Act,
ending on the date on which—
(i)

an order under section 3(3) or, as the case may be, 4(2) of this Act
is made; or

(ii) the application is otherwise finally determined or abandoned;

15

(b) in the case of an application under section 5(1) of this Act, ending on the
date on which—
(i)

the order under section 3(3) or, as the case may be, 4(2) is varied
or recalled; or

(ii) the application is otherwise finally determined or abandoned.”.

20

7

Amendment of definition of “matrimonial home”
In section 22 of the 1981 Act (interpretation) (which shall become subsection (1) of that
section)—
(a) in the definition of “matrimonial home”—
(i)

25

after “means” there shall be inserted “subject to subsection (2),”; and

(ii) for the words “one spouse for that” there shall be substituted “a person for
one”; and
(b) at the end there shall be inserted—
“(2) If––
(a) the tenancy of a matrimonial home is transferred from one spouse to the
other by agreement or under any enactment; and

30

(b) following the transfer, the spouse to whom the tenancy was transferred
occupies the home but the other spouse does not,
the home shall, on such transfer, cease to be a matrimonial home.”.
Matrimonial interdicts

35

8

Matrimonial interdicts
(1)

Section 14 of the 1981 Act (matrimonial interdicts) shall be amended in accordance with
subsections (2) and (3).

(2)

For paragraph (b) of subsection (2) there shall be substituted—
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“(b) subject to subsection (3), prohibits a spouse from entering or remaining
in—
(i)

a matrimonial home;

(ii) any other residence occupied by the applicant spouse;
(iii) any place of work of the applicant spouse;

5

(iv) any school attended by a child in the permanent or temporary care
of the applicant spouse.”.
(3)

After subsection (2) there shall be added—
“(3)

10

Subsection (4) applies if in relation to a matrimonial home the non-applicant
spouse—
(a) is an entitled spouse; or
(b) has occupancy rights.

(4)

Except where subsection (5) applies, the court may not grant a matrimonial
interdict prohibiting the non-applicant spouse from entering or remaining in the
matrimonial home.

(5)

This subsection applies if—

15

(a) the interdict is ancillary to an exclusion order; or
(b) by virtue of section 1(3), the court refuses leave to exercise occupancy
rights.
(6)

20

In this section and in sections 15 to 17, “applicant spouse” means the spouse
who has applied for the interdict; and “non-applicant spouse” shall be
construed accordingly.”.
Divorce

10

Divorce: reduction in separation periods
In subsection (2) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce)—

25

(a) in paragraph (d), for “two years” there shall be substituted “one year”; and
(b) in paragraph (e), for “five” there shall be substituted “two”.
11

Irretrievable breakdown of marriage: desertion no longer to be ground
Paragraph (c) of section 1(2) of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

30

12

Non-cohabitation without consent: removal of bar to divorce
Subsection (5) of section 1 of the 1976 Act (irretrievable breakdown of marriage to be
sole ground of divorce) shall be repealed.

35

13

Collusion no longer to be bar to divorce
(1)
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13A

7

Section 9 of the 1976 Act (abolition of the oath of calumny) shall be repealed.
Postponement of decree of divorce where religious impediment to remarry exists
After section 3 of the Divorce (Scotland) Act 1976 (c.39) (action for divorce following
on decree of separation) there shall be inserted—

5

“3A
(1)

Postponement of decree of divorce where religious impediment to remarry
exists
Notwithstanding that irretrievable breakdown of a marriage has been
established in an action for divorce, the court may—
(a) on the application of a party (“the applicant”); and
(b) if satisfied—

10

(i)

that subsection (2) applies; and

(ii) that it is just and reasonable to do so,
postpone the grant of decree in the action until it is satisfied that the other party
has complied with subsection (3).
15

(2)

This subsection applies where—
(a) the applicant is prevented from entering into a religious marriage by
virtue of a requirement of the religion of that marriage; and
(b) the other party can act so as to remove, or enable or contribute to the
removal of, the impediment which prevents that marriage.

20

25

(3)

A party complies with this subsection by acting in the way described in
subsection (2)(b).

(4)

The court may, whether or not on the application of a party and
notwithstanding that subsection (2) applies, recall a postponement under
subsection (1).

(5)

The court may, before recalling a postponement under subsection (1), order the
other party to produce a certificate from a relevant religious body confirming
that the other party has acted in the way described in subsection 2(b).

(6)

For the purposes of subsection (5), a religious body is “relevant” if the
applicant considers the body competent to provide the confirmation referred to
in that subsection.

(7)

In this section—

30

“religious marriage” means a marriage solemnised by a marriage
celebrant of a prescribed religious body, and “religion of that marriage”
shall be construed accordingly;
“prescribed” means prescribed by regulations made by the Scottish
Ministers.

35

(8)

Any reference in this section to a marriage celebrant of a prescribed religious
body is a reference to—
(a) a minister, clergyman, pastor or priest of such a body;
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(b) a person who has, on the nomination of such a body, been registered
under section 9 of the Marriage (Scotland) Act 1977 (c.15) as
empowered to solemnise marriages; or
(c) any person who is recognised by such a body as entitled to solemnise
marriages on its behalf.

5

(9)

Regulations under subsection (7) shall be made by statutory instrument; and
any such instrument shall be subject to annulment in pursuance of a resolution
of the Scottish Parliament.”.
Financial provision

10

14

Financial provision: valuation of matrimonial property
In section 10 of the Family Law (Scotland) Act 1985 (c.37) (which provides for the
sharing of the value of matrimonial property and fixes the date of its valuation)––
(a) in subsection (2), at the beginning there shall be inserted “Subject to subsection
(3A) below,”; and
(b) after subsection (3), there shall be inserted—

15

“(3A) In its application to property transferred by virtue of an order under section
8(1)(aa) of this Act this section shall have effect as if—
(a) in subsection (2) above, for “relevant date” there were substituted
“appropriate valuation date”;
(b) after that subsection there were inserted—

20

“(2A) Subject to subsection (2B), in this section the “appropriate valuation
date” means—
(a) where the parties to the marriage or, as the case may be, the
partners agree on a date, that date;
(b) where there is no such agreement, the date of the making of the
order under section 8(1)(aa).

25

(2B) If the court considers that, because of the exceptional circumstances
of the case, subsection (2A)(b) should not apply, the appropriate
valuation date shall be such other date (being a date as near as may be
to the date referred to in subsection (2A)(b)) as the court may
determine.”; and

30

(c) subsection (3) did not apply.”.
14A
35

(1)

The Family Law (Scotland) Act 1985 (c.37) shall be amended in accordance with
subsections (2) to (5).

(2)

In section 8 (orders for financial provision), after subsection (4) there shall be inserted—
“(4A) The court shall not make a pension sharing order, or an order under section
12A(2) or (3) of this Act, in relation to matrimonial property, or partnership
property, consisting of compensation such as is mentioned in section 10(5A).”.

40

(3)
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(a) in each of subsections (4) and (4A), for “subsection (5)” there shall be substituted
“subsections (5) and (5A)”;
(b) in subsection (5), after “(4)(b)” there shall be inserted “or (4A)(b)”;
(c) after subsection (5) there shall be inserted—
“(5A) Where either person is entitled to compensation payable under Chapter 3 of
Part 2 of the Pensions Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter, the proportion of the compensation
which is referable to the period to which subsection (4)(b) or (4A)(b) above
refers shall be taken to form part of the matrimonial property or partnership
property.”;

5

10

(d) after subsection (8A) there shall be inserted—
“(8B) The Scottish Ministers may by regulations make provision for or in connection
with the verification, or apportionment, of compensation such as is mentioned
in subsection (5A).”; and
(e) in subsection (9), after “(8)” there shall be inserted “or (8B)”.

15

(4)

In section 12A (orders for payment of capital sum: pensions lump sum)—
(a) after subsection (7) there shall be inserted—
“(7A) Where—
(a) the court makes an order under subsection (3); and

20

(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the Pensions Act 2004 (c.35)
(“the 2004 Act”), or the Northern Ireland provision, in relation to the
scheme,
the order shall, on the giving of such notice, be recalled.

25

(7B) Subsection (7C) applies where—
(a) the court makes an order under subsection (2) imposing requirements on
the trustees or managers of an occupational pension scheme; and

30

(b) after the making of the order the Board gives the trustees or managers of
the scheme a notice under section 160 of the 2004 Act, or the Northern
Ireland provision, in relation to the scheme.
(7C) The order shall have effect from the time when the notice is given—
(a) as if—
(i)

35

40

references to the trustees or managers of the scheme were
references to the Board; and

(ii) references to any lump sum to which the person with benefits
under a pension arrangement is or might become entitled under the
scheme were references to the amount of any compensation
payable under that Chapter of the 2004 Act, or the Northern
Ireland provision, to which that person is or might become entitled
in respect of the lump sum; and
(b) subject to such other modifications as may be prescribed by regulations
by the Scottish Ministers.”;
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(b) in subsection (9), for “subsection” there shall be substituted “subsections (7C)(b)
and”; and
(c) after subsection (10) there shall be added—
“(11) In subsections (7A) to (7C) “the Northern Ireland provision”, in relation to a
provision of the 2004 Act, means any provision in force in Northern Ireland
corresponding to the provision of that Act.”.

5

(5)

In section 16 (agreements on financial provision), after subsection (2A) there shall be
inserted—
“(2B) Subsection (2C) applies where—
(a) the parties to a marriage or the partners in a civil partnership have
entered into an agreement as to financial provision to be made on divorce
or on dissolution of the civil partnership; and

10

(b) the agreement includes provision in respect of a person’s rights or
interests or benefits under an occupational pension scheme.
(2C) The Board of the Pension Protection Fund’s subsequently assuming
responsibility for the occupational pension scheme in accordance with Chapter
3 of Part 2 of the Pension Act 2004 (c.35) or any provision in force in Northern
Ireland corresponding to that Chapter shall not affect—

15

(a) the power of the court under subsection (1)(b) to make an order setting
aside or varying the agreement or any term of it;

20

(b) on an appeal, the powers of the appeal court in relation to the order.”.
15

Financial provision: incidental orders
In subsection (2) of section 14 of the Family Law (Scotland) Act 1985 (c.37) (incidental
orders), after paragraph (j) there shall be inserted—
“(ja) in relation to a deed relating to moveable property, an order dispensing
with the execution of the deed by the grantor and directing the sheriff
clerk to execute the deed;”.

25

Special destinations: revocation on divorce or annulment
15ZA
30

(1)

Special destinations: revocation on divorce or annulment
Subsections (2) and (3) apply where—
(a) heritable property is held in the name of—
(i)

a person (“A”) and A’s spouse (“B”) and the survivor of them;

(ii) A, B and another person and the survivor or survivors of them;
(iii) A with a special destination on A’s death, in favour of B;
(b) A and B’s marriage is terminated by divorce or annulment; and

35

(c) after the divorce or annulment A dies.
(2)
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(3)

If a person has in good faith and for value (whether by purchase or otherwise) acquired
title to the heritable property, the title so acquired shall not be challengeable on the
ground that, by virtue of subsection (2), the property falls to the estate of A.

(4)

Subsection (2) shall not apply if the destination specifies that B is to take under the
destination despite the termination of A and B’s marriage by divorce or annulment.

5

Aliment
15A

10

Variations of agreements on aliment: powers of court

(1)

Section 7 of the Family Law (Scotland) Act 1985 (c.37) (agreements on aliment) shall
be amended as follows.

(2)

After subsection (2) there shall be inserted—
“(2ZA) On an application under subsection (2) above, the court may—
(a) pending determination of the application, make such interim order as it
thinks fit;
(b) make an order backdating a variation of the amount payable under the
agreement to—

15

(i)

the date of the application or such later date as the court thinks fit;
or

(ii) on special cause shown, a date prior to the date of the application.
(2ZB) Where the court makes an order under subsection (2ZA)(b) above, it may order
any sums paid under the agreement to be repaid on such terms (including terms
relating to repayment by instalments) as the court thinks fit.

20

(2ZC) Nothing in subsection (2ZA) shall empower the court to substitute a lump sum
for a periodical payment.”.
(3)

In subsection (4), for “subsection (2) above” there shall be substituted “this section”.
Abolition of status of illegitimacy

25

15B

30

Abolition of status of illegitimacy

(1)

The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9) shall be amended in
accordance with subsections (2) to (4).

(2)

In section 1 (legal equality of children)—
(a) for subsection (1) there shall be substituted—
“(1)

No person whose status is governed by Scots law shall be illegitimate; and
accordingly the fact that a person’s parents are not or have not been married to
each other shall be left out of account in—
(a) determining the person’s legal status; or

35

(b) establishing the legal relationship between the person and any other
person.”;
(b) in subsection (4), in paragraph (a), for the words from “this”, where it first occurs,
to the end of that paragraph there shall be substituted “section 15B of the Family
Law (Scotland) Act 2005 (asp 00)”; and

40

(c) after that subsection there shall be added—
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“(5)
(6)

5

In subsection (4), “enactment” includes an Act of the Scottish Parliament.
It shall no longer be competent to bring an action for declarator of legitimacy,
legitimation or illegitimacy.”.

(3)

The title of section 1 shall become “Abolition of status of illegitimacy”.

(4)

In subsection (1) of section 9 (savings and supplementary provisions)––
(a) in paragraph (c), at the end, there shall be inserted “(including, in particular, the
competence of bringing an action of declarator of legitimacy, legitimation or
illegitimacy in connection with such succession or devolution)”; and
(b) after that paragraph, there shall be inserted—
“(ca) affect the functions of the Lord Lyon King of Arms so far as relating to
the granting of arms;”.

10

Domicile of persons under 16
16

Domicile of persons under 16
(1)

Subsection (2) applies where—
(a) the parents of a child are domiciled in the same country as each other; and

15

(b) the child has a home with a parent or a home (or homes) with both of them.

20

(2)

The child shall be domiciled in the same country as the child’s parents.

(3)

Where subsection (2) does not apply, the child shall be domiciled in the country with
which the child has for the time being the closest connection.

(4)

In this section, “child” means a person under 16 years of age.
Unmarried fathers: rights in relation to children

17

Parental responsibilities and parental rights of unmarried fathers
(1)

Section 3 of the Children (Scotland) Act 1995 (c.36) (provisions relating both to
parental responsibilities and parental rights) shall be amended in accordance with
subsections (2) and (3).

(2)

In paragraph (b) of subsection (1) (cases in which parents have parental responsibilities
and parental rights)—

25

(a) the words from “married” to the end shall become sub-paragraph (i) of that
paragraph; and
(b) at the end there shall be added “or

30

(ii) where not married to the mother at that time or subsequently, the
father is registered as the child’s father under any of the
enactments mentioned in subsection (1A).”.
(3)
35

After subsection (1) there shall be inserted—
“(1A) Those enactments are—
(a) section 18(1)(a), (b)(i) and (c) and (2)(b) of the Registration of Births,
Deaths and Marriages (Scotland) Act 1965 (c.49);
(b) sections 10(1)(a) to (e) and 10A(1)(a) to (e) of the Births and Deaths
Registration Act 1953 (c.20); and
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(c) article 14(3)(a) to (e) of the Births and Deaths Registration (Northern
Ireland) Order 1976 (S.I. 1976/1041).”.
(4)
5

Paragraph (b)(ii) of subsection (1) of section 3 of the Children (Scotland) Act 1995
(c.36) (which is inserted by subsection (2)(b)) shall not confer parental responsibilities
or parental rights on a man who, before the coming into force of subsections (2) and (3),
was registered under any of the enactments mentioned in subsection (1A) of that section
(which is inserted by subsection (3)).
Protection of children from abuse

17A
10

Orders under section 11 of the Children (Scotland) Act 1995: protection from
abuse
After subsection (7) of section 11 of the Children (Scotland) Act 1995 (c.36) (court
orders relating to parental responsibilities etc.) there shall be inserted—
“(7A) In carrying out the duties imposed by subsection (7)(a) above, the court shall
have regard in particular to the matters mentioned in subsection (7B) below.

15

(7B) Those matters are—
(a) the need to protect the child from—
(i)

any abuse; or

(ii) the risk of any abuse,
which affects, or might affect, the child;
20

(b) the effect such abuse, or the risk of such abuse, might have on the child;
(c) the ability of a person—
(i)

who has carried out abuse which affects or might affect the child;
or

(ii) who might carry out such abuse,
25

to care for, or otherwise meet the needs of, the child; and
(d) the effect any abuse, or the risk of any abuse, might have on the carrying
out of responsibilities in connection with the welfare of the child by a
person who has (or, by virtue of an order under subsection (1), would
have) those responsibilities.

30

(7C) In subsection (7B) above—
“abuse” includes —
(a)

35

violence, harassment, threatening conduct and any other conduct
giving rise, or likely to give rise, to physical or mental injury, fear,
alarm or distress;

(b) abuse of a person other than the child; and
(c)

domestic abuse;

“conduct” includes—
(a)

speech; and

(b) presence in a specified place or area.
40

(7D) Where—
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(a) the court is considering making an order under subsection (1) above; and
(b) in pursuance of the order two or more relevant persons would have to cooperate with one another as respects matters affecting the child,
the court shall consider whether it would be appropriate to make the order.
(7E) In subsection (7D) above, “relevant person”, in relation to a child, means—

5

(a) a person having parental responsibilities or parental rights in respect of
the child; or
(b) where a parent of the child does not have parental responsibilities or
parental rights in respect of the child, a parent of the child.”.
Cohabitation

10

18

Meaning of “cohabitant” in sections 19 to 22
(1)

In sections 19 to 22, “cohabitant” means either member of a couple consisting of—
(a) a man and a woman who are (or were) living together as if they were husband and
wife; or
(b) two persons of the same sex who are (or were) living together as if they were civil
partners.

15

(4)

In determining for the purposes of any of sections 19 to 22 whether a person (“A”) is a
cohabitant of another person (“B”), the court shall have regard to—
(a) the length of the period during which A and B have been living together (or lived
together);

20

(b) the nature of their relationship during that period; and
(c) the nature and extent of any financial arrangements subsisting, or which subsisted,
during that period.
(5)
25

19

Rights in certain household goods
(1)

Subsection (2) applies where any question arises (whether during or after the
cohabitation) as to the respective rights of ownership of cohabitants in any household
goods.

(2)

It shall be presumed that each cohabitant has a right to an equal share in household
goods acquired (other than by gift or succession from a third party) during the period of
cohabitation.

(3)

The presumption in subsection (2) shall be rebuttable.

(4)

In this section, “household goods” means any goods (including decorative or ornamental
goods) kept or used at any time during the cohabitation in any residence in which the
cohabitants are (or were) cohabiting for their joint domestic purposes; but does not
include—

30

35

In subsection (4) and section 21, “court” means Court of Session or sheriff.

(a) money;
(b) securities;
(c) any motor car, caravan or other road vehicle; or
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(d) any domestic animal.
20

Rights in certain money and property
(1)

Subsection (2) applies where, in relation to cohabitants, any question arises (whether
during or after the cohabitation) as to the right of a cohabitant to—
(a) money derived from any allowance made by either cohabitant for their joint
household expenses or for similar purposes; or

5

(b) any property acquired out of such money.

10

(2)

Subject to any agreement between the cohabitants to the contrary, the money or property
shall be treated as belonging to each cohabitant in equal shares.

(3)

In this section “property” does not include a residence used by the cohabitants as the
sole or main residence in which they live (or lived) together.

21

15

Financial provision where cohabitation ends otherwise than by death
(1)

Subsection (2) applies where cohabitants cease to cohabit otherwise than by reason of
the death of one (or both) of them.

(2)

On the application of a cohabitant (the “applicant”), the appropriate court may, after
having regard to the matters mentioned in subsection (3)—
(a) make an order requiring the other cohabitant (the “defender”) to pay a capital sum
of an amount specified in the order to the applicant;
(b) make an order requiring the defender to pay such amount as may be specified in
the order in respect of any economic burden of caring, after the end of the
cohabitation, for a child of whom the cohabitants are the parents;

20

(c) make such interim order as it thinks fit.
(3)
25

Those matters are—
(a) whether (and, if so, to what extent) the defender has derived economic advantage
from contributions made by the applicant; and
(b) whether (and, if so, to what extent) the applicant has suffered economic
disadvantage in the interests of—
(i)

the defender; or

(ii) any relevant child.
30

(3A) In considering whether to make an order under subsection (2)(a), the appropriate court
shall have regard to the matters mentioned in subsections (3B) and (3C).
(3B) The first matter is the extent to which any economic advantage derived by the defender
from contributions made by the applicant is offset by any economic disadvantage
suffered by the defender in the interests of—

35

(a) the applicant; or
(b) any relevant child.
(3C) The second matter is the extent to which any economic disadvantage suffered by the
applicant in the interests of—
(a) the defender; or
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(b) any relevant child,

is offset by any economic advantage the applicant has derived from contributions made
by the defender.
(4)
5

In making an order under paragraph (a) or (b) of subsection (2), the appropriate court
may specify that the amount shall be payable—
(a) on such date as may be specified;
(b) in instalments.

10

(5)

Any application under this section shall be made not later than one year after the day on
which the cohabitants cease to cohabit.

(6)

In this section—
“appropriate court” means—
(a)

where the cohabitants are a man and a woman, the court which would have
jurisdiction to hear an action of divorce in relation to them if they were
married to each other;

(b) where the cohabitants are of the same sex, the court which would have
jurisdiction to hear an action for the dissolution of the civil partnership if
they were civil partners of each other;

15

“child” means a person under 16 years of age;
“contributions” includes indirect and non-financial contributions (and, in
particular, any such contribution made by looking after any relevant child or any
house in which they cohabited); and

20

“economic advantage” includes gains in—
(a)

capital;

(b) income; and
(c)

25

earning capacity;

and “economic disadvantage” shall be construed accordingly.
(7)

For the purposes of this section, a child is “relevant” if the child is—
(a) a child of whom the cohabitants are the parents;
(b) a child who is or was accepted by the cohabitants as a child of the family.

30

22

Application to court by survivor for provision on intestacy
(1)

This section applies where—
(a) a cohabitant (the “deceased”) dies intestate; and
(b) immediately before the death the deceased was—
(i)

domiciled in Scotland; and

(ii) cohabiting with another cohabitant (the “survivor”).

35

(2)

Subject to subsection (4), on the application of the survivor, the court may—
(a) after having regard to the matters mentioned in subsection (3), make an order—
(i)
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capital sum of such amount as may be specified in the order;
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(ii) for transfer to the survivor of such property (whether heritable or
moveable) from that estate as may be so specified;
(b) make such interim order as it thinks fit.
(3)

Those matters are—
(a) the size and nature of the deceased’s net intestate estate;

5

(b) any benefit received, or to be received, by the survivor—
(i)

on, or in consequence of, the deceased’s death; and

(ii) from somewhere other than the deceased’s net intestate estate;
(c) the nature and extent of any other rights against, or claims on, the deceased’s net
intestate estate; and

10

(d) any other matter the court considers appropriate.

15

(4)

An order or interim order under subsection (2) shall not have the effect of awarding to
the survivor an amount which would exceed the amount to which the survivor would
have been entitled had the survivor been the spouse or civil partner of the deceased.

(5)

An application under this section may be made to—
(a) the Court of Session;
(b) a sheriff in the sheriffdom in which the deceased was habitually resident at the
date of death;
(c) if at the date of death it is uncertain in which sheriffdom the deceased was
habitually resident, the sheriff at Edinburgh.

20

(6)

Any application under this section shall be made before the expiry of the period of 6
months beginning with the day on which the deceased died.

(8)

In making an order under paragraph (a)(i) of subsection (2), the court may specify that
the capital sum shall be payable—
(a) on such date as may be specified;

25

(b) in instalments.
(9)

30

In making an order under paragraph (a)(ii) of subsection (2), the court may specify that
the transfer shall be effective on such date as may be specified.

(10) If the court makes an order in accordance with subsection (8), it may, on an application
by any party having an interest, vary the date or method of payment of the capital sum.
(11) In this section—
“intestate” shall be construed in accordance with section 36(1) of the Succession
(Scotland) Act 1964 (c.41);

35

“legal rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41);
“net intestate estate” means so much of the intestate estate as remains after
provision for the satisfaction of—
(a)

40

inheritance tax;

(b) other liabilities of the estate having priority over legal rights and the prior
rights of a surviving spouse or surviving civil partner; and
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(c)

the legal rights, and the prior rights, of any surviving spouse or surviving
civil partner; and

“prior rights” has the meaning given by section 36(1) of the Succession (Scotland)
Act 1964 (c.41).
5

23

Administration of Justice Act 1982: extension of definition of “relative”
In section 13 of the Administration of Justice Act 1982 (c.53) (supplementary provisions
and definitions in relation to Part 2), in the definition of relative, after paragraph (b)
insert—
“(ba) any person, not being the civil partner of the injured person, who was, at
the time of the act or omission giving rise to liability in the responsible
person, living with the injured person as the civil partner of the injured
person;”.

10

Cohabitation: domestic interdicts
24
15

Domestic interdicts
(1)

The 1981 Act shall be amended in accordance with subsections (2) and (3).

(2)

In subsection (3) of section 18 (cohabiting couples: occupancy rights and application of
certain provisions of Act), for the words from “sections”, where it first occurs, to “17”
there shall be substituted “section 13”.

(3)

After section 18 there shall be inserted—
“Domestic interdicts

20

18A
(1)

Meaning of “domestic interdict”
In section 18B, “domestic interdict” means—
(a) an interdict granted on the application of a person (“A”) who is (or was)
living with another person (“B”) as if they were husband and wife
against B for any of the purposes mentioned in subsection (2); or

25

(b) an interdict granted on the application of a person (“C”) who is (or was)
living with another person (“D”) as if they were civil partners against D
for any of the purposes mentioned in subsection (2).
(2)
30

Those purposes are—
(a) restraining or prohibiting such conduct of the defender towards—
(i)

the pursuer; or

(ii) any child in the permanent or temporary care of the pursuer,
as the court may specify;
(b) prohibiting the defender from entering or remaining in—
35

(i)

a family home occupied by the pursuer and the defender;

(ii) any other residence occupied by the pursuer;
(iii) any place of work of the pursuer;
(iv) any school attended by a child in the permanent or temporary care
of the pursuer.
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In this section and in section 18B—
“family home” means, subject to subsection (4), any house, caravan,
houseboat or other structure which has been provided or has been made
available by the pursuer or the defender (or both of them) as (or has
become) a family residence for them and includes any garden or other
ground or building usually occupied with, or otherwise required for the
amenity or convenience of, the house, caravan, houseboat or other
structure; but does not include a residence provided or made available by
any person for the pursuer or, as the case may be, the defender to reside
in (whether or not with any child of the pursuer and the defender)
separately from the defender or, as the case may be, the pursuer; and

5

10

“interdict” includes interim interdict.
(4)

If the tenancy of a family home is transferred from a pursuer to a defender (or,
as the case may be, from a defender to a pursuer) by agreement or under any
enactment, the home shall, on such transfer, cease to be a family home.

(5)

In subsection (3), “child of the pursuer and the defender” includes any child or
grandchild of the pursuer or the defender, and any person who has been
brought up or treated by the pursuer or the defender as if the person were a
child of the pursuer or, as the case may be, the defender, whatever the age of
such a child, grandchild or person.

15

20

18B
(1)

Domestic interdicts: further provision
Subsection (2) applies if the defender—
(a) is entitled to occupy a family home;
(b) is permitted by a third party to occupy it; or
(c) has, by virtue of section 18(1), occupancy rights in it.

25

(2)

Except where subsection (3) applies, the court may not grant a domestic
interdict prohibiting the defender from entering or remaining in the family
home.

(3)

This subsection applies if—
(a) the interdict is ancillary to an exclusion order; or

30

(b) an order under section 18(1) granting or extending occupancy rights is
recalled.”.
Attachment of powers of arrest to interdicts ancillary to exclusion orders
24A
35

Amendment of Protection from Abuse (Scotland) Act 2001: powers of arrest

(1)

Section 1 of the Protection from Abuse (Scotland) Act 2001 (asp 14) (attachment of
power of arrest to interdict) shall be amended as follows.

(2)

After subsection (1) there shall be inserted—
“(1A) In the case of an interdict which is—

40

(a) a matrimonial interdict (as defined by section 14(2) of the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 (c.59)) which is
ancillary to—
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(i)

an exclusion order within the meaning of section 4(1) of that Act;
or

(ii) an interim order under section 4(6) of that Act; or
(b) a relevant interdict (as defined by section 113(2) of the Civil Partnership
Act 2004 (c.33)) which is ancillary to—

5

(i)

an exclusion order within the meaning of section 104(1) of that
Act; or

(ii) an interim order under section 104(6) of that Act,
the court must, on an application under subsection (1), attach a power of arrest
to the interdict.”.

10

(3)

In subsection (2), at the beginning there shall be inserted “In the case of any other
interdict,”.
Amendments of Civil Partnership Act 2004

25

Amendments of Civil Partnership Act 2004
Schedule 1, which contains amendments of the Civil Partnership Act 2004 (c.33), shall
have effect.

15

Application of 1981 Act to cohabiting couples of same sex
26

Application of 1981 Act to cohabiting couples of same sex
(1)

Section 18 of the 1981 Act (occupancy rights of cohabiting couples) shall be amended in
accordance with subsections (2) and (3).

(2)

In subsection (1)—

20

(a) after “wife” there shall be inserted “or two persons of the same sex are living
together as if they were civil partners”;
(b) after “wife (”, there shall be inserted “in either case”; and
(c) for “man and the woman” there shall be substituted “entitled partner and the nonentitled partner”.

25

(3)

In subsection (2)—
(a) for “a man and a woman” there shall be substituted “two persons”; and
(b) in paragraph (b), for the words from “are” to the end of that paragraph there shall
be substituted “is any child—

30

(i)

of whom they are the parents; or

(ii) who they have treated as a child of theirs.”.
Amendments of Damages (Scotland) Act 1976
26A
35
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Amendments of Damages (Scotland) Act 1976

(1)

The Damages (Scotland) Act 1976 (c.13) shall be amended in accordance with
subsections (2) to (5).

(2)

In subsection (4) of section 1 (rights of relatives of deceased person), at the beginning
there shall be inserted “Subject to subsection (4A),”.
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21

After that subsection, there shall be inserted—
“(4A) Notwithstanding section 10(2) of, and Schedule 1 to, this Act, no award of
damages under subsection (4) above shall be made to a person related by
affinity to the deceased.
(4B) In subsection (4A), a “person related by affinity to the deceased” includes—

5

(a) a stepchild, step-parent, stepbrother or stepsister of the deceased; and
(b) any person who was an ascendant or descendant of any of the steprelatives mentioned in paragraph (a).”.
(4)

In subsection (2) of section 10 (interpretation), for the words from “sub-paragraph” to
“or (c)”, there shall be substituted “any of sub-paragraphs (a) to (cc)”.

(5)

In paragraph 1 of Schedule 1 (definition of relative)—

10

(a) in sub-paragraph (c), for “paragraph” there shall be substituted “sub-paragraph”;
(b) after that sub-paragraph, there shall be inserted—
“(ca) any person not falling within sub-paragraph (b) above who accepted the
deceased as a child of the person’s family;

15

(cb) any person who—
(i)

was the brother or sister of the deceased; or

(ii) was brought up in the same household as the deceased and who
was accepted as a child of the family in which the deceased was a
child;

20

(cc) any person who was a grandparent or grandchild of the deceased;”;
(c) in sub-paragraph (d), after “person” there shall be inserted “not falling within subparagraph (b) or (cc) above”; and
(d) in sub-paragraph (e), after “person” there shall be inserted “not falling within subparagraph (cb)(i) above”.

25

Amendments of Adults with Incapacity (Scotland) Act 2000
26B

30

Termination of power of attorney on separation, dissolution or nullity of civil
partnership
Section 24 of the Adults with Incapacity (Scotland) Act 2000 (asp 4) (termination of
continuing or welfare power of attorney) shall be amended as follows—
(a) after subsection (1), there shall be inserted—
“(1A) If the granter and the continuing or welfare attorney are in civil partnership
with each other the power of attorney shall, unless the document conferring it
provides otherwise, come to an end on the granting of—

35

(a) a decree of separation of the partners in the civil partnership;
(b) a decree of dissolution of the civil partnership;
(c) a declarator of nullity of the civil partnership.”;
(b) in subsection (4), after “(1)” there shall be inserted “or subsection (1A)”.
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Jurisdiction
27

5

Jurisdiction: actions for declarator of recognition of certain foreign decrees
(1)

The Domicile and Matrimonial Proceedings Act 1973 (c.45) shall be amended in
accordance with subsections (2) and (3).

(2)

In section 7 (jurisdiction of Court of Session in certain consistorial causes)—
(a) in subsection (1)—
(i)

for “(2) to (8)” there shall be substituted “(2A) to (10)”; and

(ii) at the end there shall be inserted—
“(aa) an action for declarator of recognition, or non-recognition, of a relevant
foreign decree.”;

10

(b) in subsection (3A), after “marriage”, where it first occurs, there shall be inserted
“or for declarator of recognition, or non-recognition, of a relevant foreign decree”;
and
(c) after subsection (8) there shall be added—
“(9)

15

In this section, “relevant foreign decree” means a decree of divorce, nullity or
separation granted outwith a member state of the European Union.

(10) References in subsection (3A) to a marriage shall, in the case of an action for
declarator of recognition, or non-recognition, of a relevant foreign decree, be
construed as references to the marriage to which the relevant foreign decree
relates.”.

20

(3)

In section 8 (jurisdiction of sheriff court in certain consistorial causes)—
(a) in subsection (1)—
(i)

for “(4)” there shall be substituted “(6)”;

(ii) the words from “an” to the end shall become paragraph (a) of that
subsection; and

25

(iii) at the end there shall be added “and
(b)

30

an action for declarator of recognition, or non-recognition, of a relevant
foreign decree.”;

(b) in subsection (2), after “divorce” there shall be inserted “or for declarator of
recognition, or non-recognition, of a relevant foreign decree”; and
(c) after subsection (4) there shall be added—

35
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“(5)

In this section, “relevant foreign decree” has the meaning given by section
7(9).

(6)

References in subsection (2) to a marriage shall, in the case of an action for
declarator of recognition, or non-recognition, of a relevant foreign decree, be
construed as references to the marriage to which the relevant foreign decree
relates.”.
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Private international law

28

Validity of marriages
(1)

Subject to the Foreign Marriage Act 1892 (c.23), the question whether a marriage is
formally valid shall be determined by the law of the place where the marriage was
celebrated.

(2)

The question whether a person who enters into a marriage—

5

(a) had capacity; or
(b) consented,
to enter into it shall, subject to subsections (3) and (3A) and to section 50 of the Family
Law Act 1986 (c.55) (non-recognition of divorce or annulment in another jurisdiction no
bar to remarriage), be determined by the law of the place where, immediately before the
marriage, that person was domiciled.

10

(3)
15

If a marriage entered into in Scotland is void under a rule of Scots internal law, then,
notwithstanding subsection (2), that rule shall prevail over any law under which the
marriage would be valid.

(3A) The capacity of the person to enter into the marriage shall not be determined under the
law of the place where, immediately before the marriage, the person was domiciled in so
far as it would be contrary to public policy in Scotland for such capacity to be so
determined.
(4)

20

25

29

If the law of the place in which a person is domiciled requires a person under a certain
age to obtain parental consent before entering into a marriage, that requirement shall not
be taken to affect the capacity of a person to enter into a marriage in Scotland unless
failure to obtain such consent would render invalid any marriage that the person
purported to enter into in any form anywhere in the world.
Matrimonial property

(1)

Any question in relation to the rights of spouses to each other’s immoveable property
arising by virtue of the marriage shall be determined by the law of the place in which the
property is situated.

(2)

Subject to subsections (4) and (5), if spouses are domiciled in the same country, any
question in relation to the rights of the spouses to each other’s moveable property arising
by virtue of the marriage shall be determined by the law of that country.

(3)

Subject to subsections (4) and (5), if spouses are domiciled in different countries then,
for the purposes of any question in relation to the rights of the spouses to each other’s
moveable property arising by virtue of the marriage, the spouses shall be taken to have
the same rights to such property as they had immediately before the marriage.

(4)

Any question in relation to—

30

35

(a) the use or occupation of a matrimonial home which is moveable; or
(b) the use of the contents of a matrimonial home (whether the home is moveable or
immoveable),
shall be determined by the law of the country in which the home is situated.

40

(5)

A change of domicile by a spouse (or both spouses) shall not affect a right in moveable
property which, immediately before the change, has vested in either spouse.
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(6)

This section shall not apply—
(a) in relation to the law on aliment, financial provision on divorce, transfer of
property on divorce or succession;
(b) to the extent that spouses agree otherwise.

(7)

5

30

In this section, “matrimonial home” has the same meaning as in section 22 of the 1981
Act.
Aliment
Subject to the Maintenance Orders (Reciprocal Enforcement) Act 1972 (c.18), a court in
Scotland shall apply Scots internal law in any action for aliment which comes before it.

10

30A

Effect of parents’ marriage in determining status to depend on law of domicile
Any question arising as to the effect on a person’s status of—
(a) the person’s parents being, or having been, married to each other; or
(b) the person’s parents not being, or not having been, married to each other,
shall be determined by the law of the country in which the person is domiciled at the
time at which the question arises.

15

Declarator of freedom and putting to silence: action no longer competent
31

Action for declarator of freedom and putting to silence to cease to be competent
It shall not be competent to raise an action for declarator of freedom and putting to
silence.
General

20

32

Interpretation
In this Act—
“the 1976 Act” means the Divorce (Scotland) Act 1976 (c.39); and
“the 1981 Act” means the Matrimonial Homes (Family Protection) (Scotland) Act
1981 (c.59).

25

32A

30

35
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Ancillary provision

(1)

The Scottish Ministers may by order made by statutory instrument make such
consequential, transitional or saving provision as they consider appropriate for the
purposes of, in consequence of or for giving full effect to this Act or any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

(3)

The power conferred by subsection (1) on the Scottish Ministers to make orders may be
exercised so as to make different provision for different purposes.

(4)

A statutory instrument containing an order under subsection (1) shall, subject to
subsection (5), be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

Family Law (Scotland) Bill
(5)

5

10

15

33

25

A statutory instrument containing an order under subsection (1) which includes
provision modifying an Act or an Act of the Scottish Parliament shall not be made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Scottish Parliament.
Minor and consequential amendments and repeals

(1)

Schedule 2 (which contains minor amendments and amendments consequential on the
provisions of this Act) shall have effect.

(2)

The enactments mentioned in the first column in schedule 3 (which include enactments
that are spent) are repealed to the extent set out in the second column.

34

Short title and commencement
(1)

This Act may be cited as the Family Law (Scotland) Act 2005.

(2)

The provisions of this Act (except this section) shall come into force on such day as the
Scottish Ministers may by order made by statutory instrument appoint.

(3)

An order under subsection (2) may—
(a) appoint different days for different purposes; and
(b) include such transitional or saving provision as the Scottish Ministers consider
necessary or expedient in connection with the coming into force of the provisions
brought into force.
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SCHEDULE 1
(introduced by section 25)
AMENDMENTS OF THE CIVIL PARTNERSHIP ACT 2004
1

The Civil Partnership Act 2004 (c.33) shall be amended in accordance with this
schedule.

1A

In section 86 (eligibility to register in Scotland as civil partners)—

5

(a) in subsection (2), for “subsections (3) and (4)” there shall be substituted
“subsection (3)”; and
(b) for subsections (4) and (5) there shall be substituted—
“(4)

10

(5)

Paragraph 2 of Schedule 10 has effect subject to the modifications specified in
subsection (5) in the case of a person (here the “relevant person”) whose
gender has become the acquired gender under the Gender Recognition Act
2004 (c. 7).
The reference in that paragraph to—
(a) a former wife of the relevant person includes any former husband of the
relevant person, and

15

(b) a former husband of the relevant person includes any former wife of the
relevant person.”.
2

In section 101 (right of civil partner without title to occupy family home)––
(a) after subsection (6) there shall be inserted—

20

“(6A) Subject to subsection (5), if—
(a) there has been no cohabitation between an entitled partner and a nonentitled partner during a continuous period of two years, and
(b) during that period the non-entitled partner has not occupied the family
home,

25

the non-entitled partner shall, on the expiry of that period, cease to have
occupancy rights in the family home.
(6B) A non-entitled partner who has ceased to have occupancy rights by virtue of
subsection (6A) may not apply to the court for an order under section 103(1).”;
and

30

(b) in subsection (7)—
(i)

35

in the definition of “child of the family”, for the words from “a”, where it
first occurs, to “family”, there shall be substituted “any child or grandchild
of either civil partner, and any person who has been brought up or treated
by either civil partner as if the person were a child of that partner, whatever
the age of such a child, grandchild or person”; and

(ii) in the definition of “family”, for “so accepted”, there shall be substituted “,
grandchild or person so treated”.
3

In subsection (1) of section 103 (regulation by court of rights of occupancy of family
home), at the beginning there shall be inserted “Subject to section 101(6A),”.

4

In section 106 (continued exercise of occupancy rights after dealing)—

40
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(a) after subsection (1) there shall be inserted—
“(1A) The occupancy rights of a non-entitled partner in relation to a family home
shall not be exercisable in relation to the home where, following a dealing of
the entitled partner relating to the home—
(a) a person acquires the home, or an interest in it, in good faith and for
value from a person other than the person who is or, as the case may be,
was the entitled partner, or

5

(b) a person derives title to the home from a person who acquired title as
mentioned in paragraph (a).”; and
(b) in subsection (3)—

10

(i)

in paragraph (e), for “sale”, where it first occurs, there shall be substituted
“transfer for value”;

(ii) in paragraph (e), for the words from “seller”, where it first occurs, to the
end of the paragraph there shall be substituted “transferor—
(i)

20

a written declaration signed by the transferor, or a person acting on
behalf of the transferor under a power of attorney or as a guardian
(within the meaning of the Adults with Incapacity (Scotland) Act
2000 (asp 4)), that the subjects of the transfer are not, or were not
at the time of the dealing, a family home in relation to which a
civil partner of the transferor has or had occupancy rights, or

25

(ii) a renunciation of occupancy rights or consent to the dealing which
bears to have been properly made or given by the non-entitled
partner or a person acting on behalf of the non-entitled partner
under a power of attorney or as a guardian (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)).”; and

15

(iii) in paragraph (f), for “5” there shall be substituted “2”.
5

In section 107 (dispensation with civil partner’s consent to dealing)—
(a) in subsection (1), at the beginning there shall be inserted “Subject to subsections
(1A) and (1C),”;

30

(b) after that subsection there shall be inserted—
“(1A) Subsection (1B) applies if, in relation to a proposed sale—
(a) negotiations with a third party have not begun, or
(b) negotiations have begun but a price has not been agreed.
(1B) An order under subsection (1) dispensing with consent may be made only if—

35

(a) the price agreed for the sale is no less than such amount as the court
specifies in the order, and
(b) the contract for the sale is concluded before the expiry of such period as
may be so specified.

40

(1C) Subsection (1D) applies if the proposed dealing is the grant of a heritable
security.
(1D) An order under subsection (1) dispensing with consent may be made only if—
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(a) the heritable security is granted for a loan of no more than such amount
as the court specifies in the order, and
(b) the security is executed before the expiry of such period as may be so
specified.”; and
(c) after subsection (3) there shall be inserted—

5

“(3A) If the court refuses an application for an order under subsection (1), it may
make an order requiring a non-entitled partner who is or becomes the occupier
of the family home—
(a) to make such payments to the owner of the home in respect of that
partner’s occupation of it as may be specified in the order,

10

(b) to comply with such other conditions relating to that partner’s occupation
of the family home as may be so specified.”.
5A

After section 111 there shall be inserted—
“111A

Effect of court action under section 103, 104 or 105 on reckoning of
periods in sections 101 and 106

(1)

Subsection (2) applies where an application is made under section 103(1),
104(1) or 105(1).

(2)

In calculating the period of two years mentioned in section 101(6A)(a) or
106(3)(f), no account shall be taken of the period mentioned in subsection (3).

(3)

The period is the period beginning with the date on which the application is
made and—

15

20

(a) in the case of an application under section 103(1) or 104(1), ending on
the date on which—
(i)
25

an order under section 103(3) or, as the case may be, 104(2) is
made, or

(ii) the application is otherwise finally determined or abandoned,
(b) in the case of an application under section 105(1), ending on the date on
which—
(i)
30

the order under section 103(3) or, as the case may be, 104(2) is
varied or recalled, or

(ii) the application is otherwise finally determined or abandoned.”.
6

In section 113 (civil partnerships: competency of interdict)—
(a) in subsection (2), for paragraph (b) there shall be substituted—

35

“(b) subject to subsection (3), prohibits a civil partner from entering or
remaining in—
(i)

a family home,

(ii) any other residence occupied by the applicant civil partner,
(iii) any place of work of the applicant civil partner,
40

(iv) any school attended by a child in the permanent or temporary care
of the applicant civil partner”; and
(b) after that subsection, there shall be added—
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Subsection (4) applies if in relation to a family home the non-applicant civil
partner—
(a) is an entitled partner, or
(b) has occupancy rights.

5

(4)

Except where subsection (5) applies, the court may not grant a relevant
interdict prohibiting the non-applicant civil partner from entering or remaining
in the family home.

(5)

This subsection applies if—
(a) the interdict is ancillary to an exclusion order, or
(b) by virtue of section 101(4), the court refuses leave to exercise occupancy
rights.

10

(6)

15

8

In this section and in sections 114 to 116, “applicant civil partner” means the
civil partner who has applied for the interdict; and “non-applicant civil partner”
is to be construed accordingly.”.

In subsection (3) of section 117 (dissolution of civil partnerships)—
(a) in paragraph (c), for “two years” there shall be substituted “one year”; and
(b) in paragraph (d), for “5” there shall be substituted “two”.

8A

In section 123 (nullity) (which shall become subsection (1) of that section)—
(a) the word “or”, which occurs immediately after paragraph (a), shall be repealed;
(b) the word “validly” in paragraph (b) shall be repealed;

20

(c) at the end of paragraph (b) there shall be inserted “, or
(c) at the time of registration one of them who was capable of consenting to
the formation of the civil partnership purported to give consent but did so
by reason only of duress or error.”; and
(d) at the end, there shall be added—

25

“(2)

In this section “error” means—
(a) error as to the nature of civil partnership, or
(b) a mistaken belief held by a person (“A”) that the other person with
whom A purported to register a civil partnership was the person with
whom A had agreed to register a civil partnership.”.

30

8B

After section 124 there shall be inserted—
Special destinations: revocation on dissolution or annulment
“124A
(1)

35

Special destination: revocation on dissolution or annulment
Subsections (2) and (3) apply where—
(a) heritable property is held in the name of—
(i)

a person (“A”) and A’s civil partner (“B”) and the survivor of
them,

(ii) A, B and another person and the survivor or survivors of them,
(iii) A with a special destination on A’s death, in favour of B,
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(b) A and B’s civil partnership is terminated by dissolution or annulment,
and
(c) after the dissolution or annulment A dies.
(2)

In relation to the succession to A’s heritable property (or part of it) under the
destination, B shall be deemed to have failed to survive A.

(3)

If a person has in good faith and for value (whether by purchase or otherwise)
acquired title to the heritable property, the title so acquired shall not be
challengeable on the ground that, by virtue of subsection (2), the property falls
to the estate of A.

(4)

Subsection (2) shall not apply if the destination specifies that B is to take under
the destination despite the termination of A and B’s civil partnership by
dissolution or annulment.”.

5

10

9

Section 135 (interpretation of Part 3) shall become subsection (1) of that section and—
(a) in the definition of “family home”—
(i)

15

after “means” there shall be inserted “, subject to subsection (2),”; and

(ii) for the words “one civil partner for that” there shall be substituted “a
person for one”; and
(b) at the end there shall be inserted—
“(2)

If––
(a) the tenancy of a family home is transferred from one civil partner to the
other by agreement or under any enactment; and

20

(b) following the transfer, the civil partner to whom the tenancy was
transferred occupies the home but the other civil partner does not,
the home shall, on such transfer, cease to be a family home.”.

SCHEDULE 2
(introduced by section 33(1))

25

MINOR AND CONSEQUENTIAL AMENDMENTS
The Domicile and Matrimonial Proceedings Act 1973 (c.45)
1
30

In section 7 of the Domicile and Matrimonial Proceedings Act 1973 (jurisdiction of
Court of Session)—
(a) in paragraph (a) of subsection (1)—
(i)

after “marriage”, where it first occurs, there shall be inserted “or”; and

(ii) the words “declarator of freedom and putting to silence” shall be repealed;
(b) subsection (2) shall be repealed; and
35

(c) in subsection (5)—
(i)

after “marriage”, where it secondly occurs, there shall be inserted “or”; and

(ii) “or declarator of freedom and putting to silence” shall be repealed.
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The Damages (Scotland) Act 1976 (c.13)
1A

In paragraph 1 of Schedule 1 to the Damages (Scotland) Act 1976 (definition of
“relative”)—
(a) in sub-paragraph (a), after “spouse” there shall be inserted “or civil partner”;
(b) in sub-paragraph (aa)—

5

(i)

after “spouse” there shall be inserted “or civil partner”; and

(ii) at the end there shall be added “or in a relationship which had the
characteristics of the relationship between civil partners”;
(c) after sub-paragraph (e), the word “and” shall be repealed; and
(d) after sub-paragraph (f), there shall be added “and

10

(g) any person who, having been a civil partner of the deceased, had ceased
to be so by virtue of the dissolution of the civil partnership.”.
The Land Registration (Scotland) Act 1979 (c.33)
15

1B

In subsection (3) of section 12 of the Land Registration (Scotland) Act 1979 (Keeper’s
indemnity in respect of loss), at the end there shall be added—

20

“(r) the loss is suffered by the estate of a deceased former spouse in respect
of heritable property falling to it where the title to the property or to any
interest in the property has been acquired by another person and is
unchallengeable by virtue of section 15ZA of the Family Law (Scotland)
Act 2005 (asp 00);

25

(s) the loss is suffered by the estate of a deceased former civil partner in
respect of heritable property falling to it where the title to the property or
to any interest in the property has been acquired by another person and is
unchallengeable by virtue of section 124A of the Civil Partnership Act
2004 (c.33).”
The Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59)
2 (1)

The Matrimonial Homes (Family Protection) (Scotland) Act 1981 shall be amended as
follows.

(2)

In subsection (1) of section 3 (regulation by court of rights of occupancy of matrimonial
home), at the beginning there shall be inserted “Subject to section 1(7) of this Act,”.

(3)

In the proviso to section 17(2), for “10” there shall be substituted “8”

30

The Family Law (Scotland) Act 1985 (c.37)
2A (1)

The Family Law (Scotland) Act 1985 shall be amended as follows.

(2)

In subsection (2) of section 12A (orders for payment of capital sum: pensions lump
sum), for “party”, where it first occurs, there shall be substituted “person”.

(3)

In subsection (2) of section 16 (agreements on financial provision), after “divorce”,
wherever it occurs, there shall be inserted “or of dissolution of the civil partnership”.

(4)

In subsection (1) of section 27 (interpretation), in the definition of “partner”, for “has”,
where it first occurs, there shall be substituted “was”.

35
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The Law Reform (Parent and Child) (Scotland) Act 1986 (c.9)
3 (1)

The Law Reform (Parent and Child) (Scotland) Act 1986 shall be amended as follows

(2)

In subsections (1) and (5) of section 7 (actions for declarator), for the words “nonparentage, legitimacy, legitimation or illegitimacy”, in each place where they occur
there shall be substituted “or non-parentage”.

(3)

In section 9 (savings and supplementary provisions)—

5

(a) in paragraph (b) of subsection (1), at the beginning there shall be inserted “subject
to subsection (1A) below,”; and
(b) after that subsection, there shall be inserted—
“(1A) Subsections (1) and (2) of section 1 of this Act shall apply in relation to
adopted children.”.

10

The Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)
3A
15

In subsection (7) of section 1 of the Civil Evidence (Family Mediation) (Scotland) Act
1995 (inadmissibility in civil proceedings of information as to what occurred during
family mediation)—
(a) the words from “a” to “wife” shall form paragraph (a) of that subsection; and
(b) after “wife” there shall be added “; or
(b) two persons who are not civil partners of each other but are living
together as if they were civil partners.”.

20

The Children (Scotland) Act 1995 (c.36)
3B

In subsection (4) of section 12 of the Children (Scotland) Act 1995 (restrictions on
decrees for divorce, separation or annulment affecting children)—
(a) the existing words from “the parties” to the end shall become paragraph (a) (with
the existing paragraphs (a) and (b) becoming sub-paragraphs (i) and (ii)); and

25

(b) after the new paragraph (a), there shall be added “; or
“(b) the partners in a civil partnership, means a child who has been treated by
both partners as a child of the family which their partnership
constitutes.”.
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SCHEDULE 3
(introduced by section 33(2))
REPEALS
5

Enactment
Extent of repeal
The Conjugal Rights (Scotland) The whole Act.
Amendment Act 1861 (c.86)
The Married Women’s Policies of In section 2, in the definition of “children”, the
Assurance (Scotland) Act 1880 words “illegitimate or”.
(c.26)

10

The Sheriff Courts (Scotland) Act Section 38B.
1907 (c.51)
The Law Reform (Husband and The whole Act.
Wife) Act 1962 (c.48)

15

The Industrial and Provident In section 25, in subsection (1), the words “subject
Societies Act 1965 (c.12)
to subsection (2) of this section,” and subsection
(2).
The Legitimation (Scotland) Act The whole Act.
1968 (c.22)

20

The Domicile and Matrimonial Section 4.
Proceedings Act 1973 (c.45)
The Friendly Societies Act 1974 In section 68, subsection (2) and, in subsection
(c.46)
(3), the words from “and” to the end.
The Damages (Scotland) Act 1976 In Schedule 1, in paragraph 1(d), the words
(c.13)
“(other than a parent or child)”.

25

The Divorce (Scotland) Act 1976 In section 2, subsection (3) and, in subsection (4),
(c.39)
the word “(c)”.

30

The Adoption (Scotland) Act 1978 In section 39, in subsections (1) and (2), the word
(c.28)
“legitimate”, wherever it occurs.
In section 65, in the definition of “relative”, the
words “, where the child is illegitimate,”.

35

The Matrimonial Homes (Family In section 14(2), the words “and section 15”.
Protection) (Scotland) Act 1981 Sections 15 to 17.
(c.59)
Section 21.
In section 22, in the definition of “matrimonial
home”, the words “attached to, and”.
The Law Reform (Parent and Child) In section 1, in subsection (2), the words “Subject
(Scotland) Act 1986 (c.9)
to subsection (4) below,”, subsection (3) and, in
subsection (4), paragraph (c).
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Enactment

Extent of repeal
In section 9(1), paragraph (a).

The Civil Evidence (Scotland) Act In section 8, in subsection (2), the words
1988 (c.32)
“legitimacy, legitimation, illegitimacy,”.
5

The Court of Session Act 1988 Section 19.
(c.36)
The Age of Legal Capacity Section 7.
(Scotland) Act 1991 (c.50)

10

15

20
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The
Protection
from
Abuse In section 1(2), paragraph (b).
(Scotland) Act 2001 (asp 14)
Section 6.
The Civil Partnership Act 2004 Section 86(6) and (7).
(c.33)
In section 113(2), the words “and in section 114”.
Sections 114 to 116.
In section 117, subsections (3)(b), (6) and (7).
In section 119, subsections (1) and (2) and, in
subsection (3), the word “(b)”.
Section 129.
In section 135, in the definition of “family home”,
the words “attached to, and”.
In Schedule 10, paragraph 3.
In Schedule 28, paragraphs 42 and 60(3).
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