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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
•
•
•
•
•
•
•
•

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
•
•
•
•

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the

Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Stage 1 Report included the Finance Committee’s report on the Bill and the
written evidence received by that committee, but not the oral evidence it heard.
Relevant minute and Official Report extracts are therefore included in this volume
after the Stage 1 Report.
A supplementary piece of written evidence which arrived too late for inclusion in the
Stage 1 Report was circulated to the Communities Committee for its meeting on 8
September 2005 and is included in this volume in the “Before Stage 2” section. The
committee also received additional briefing from officials on one issue at its meeting
on 14 September 2005. Again, the written evidence and relevant minute and Official
Report extracts are included in this volume in the “Before Stage 2” section.
Forthcoming titles
The next titles in this series will be:
•
•
•
•

SPPB 90: Family Law (Scotland) Bill 2005
SPPB 91: Joint Inspection of Children’s Services and Inspection of Social Work
Services (Scotland) Bill 2005
SPPB 92: Human Tissue (Scotland) Bill 2005
SPPB 93: Budget (Scotland) (No.3) Bill 2006
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1

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 40-EN. A Policy Memorandum is printed separately as SP Bill 40-PM.

Housing (Scotland) Bill
[AS INTRODUCED]

5

An Act of the Scottish Parliament to make provision about housing standards; to confer a right to
adapt rented houses to meet the needs of disabled occupants; to provide for the giving of
assistance by local authorities in connection with work carried out in relation to houses; to require
certain information to be made available on the sale of houses; to regulate the multiple occupation
of houses and certain other types of living accommodation; to make provision about mobile
homes; to make provision about matters to be considered by local authorities when assessing
suitability of persons to act as a landlord; and for connected purposes.

PART 1
HOUSING STANDARDS
CHAPTER 1

10

HOUSING RENEWAL AREAS
Designation of housing renewal areas
1

Housing renewal areas: criteria
A local authority may by order designate any locality in its area as a housing renewal
area (“HRA”) if it considers—

15

(a) that a significant number of the houses in the locality are sub-standard, or
(b) that the appearance or state of repair of any houses in the locality are adversely
affecting the amenity of that locality.
2
20

Housing renewal areas: procedure
(1)

An order designating any locality as an HRA (an “HRA designation order”) must—
(a) set out the reasons for the designation by reference to section 1, and
(b) include—
(i)

an HRA action plan, and

(ii) a map delineating the HRA.

SP Bill 40
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(2)

An HRA designation order may not be made unless the Scottish Ministers have
approved a draft of the proposed order.

(3)

Schedule 1 makes further provision about the procedure for making HRA designation
orders.

3

HRA action plans
(1)

An HRA action plan is a strategy for securing an improvement in the condition and
quality of housing in the HRA.

(2)

Such a plan must—
(a) identify each house in the HRA which the local authority considers to be substandard and, in relation to each, specify whether the local authority considers that
the house—

10

(i)

ought to be closed or demolished under Part 6 (houses which fail tolerable
standard or constitute obstructive buildings) of the 1987 Act,

(ii) requires to be demolished under section 29 (dangerous buildings) of the
Building (Scotland) Act 2003 (asp 8),

15

(iii) is in a state of serious disrepair and ought to be demolished, or
(iv) ought to have work carried out in or in relation to it for the purposes of
bringing it into, and keeping it in, a reasonable state of repair,
(b) identify any house in the HRA which ought to have work carried out in or in
relation to it for the purposes of enhancing the amenity of the HRA,

20

(c) specify—
(i)

any standard to which any demolition required by the plan is to be carried
out (including any standard to which the site of the demolished house must
be cleared),

(ii) the work which the plan requires to be carried out,

25

(iii) any standard which must be met on completion of that work, and
(iv) any step which the local authority requires to be taken in carrying out that
work,
(d) describe the general effect of Part 15 (compensation payments) of the 1987 Act
and Part 2 (scheme of assistance) of this Act in so far as they apply in relation to
houses identified in the plan, and

30

(e) specify the period within which the local authority intend to secure the
implementation of the plan.
(3)

The work specified in an HRA action plan may include work which is intended to—
(a) improve the safety or security of any houses or persons,

35

(b) reduce the long-term costs of maintaining any houses, or
(c) enhance the amenity of any houses.
(4)
40
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An HRA action plan may also specify work which ought to be carried out in or in
relation to any house in the HRA which is adjacent to, or otherwise associated with, any
house identified in it.

Housing (Scotland) Bill
Part 1—Housing standards
Chapter 1—Housing renewal areas
4

5

3

Variation of HRA designation order
(1)

The local authority may, on the request of the owner of any house identified in an HRA
action plan as a house in or in relation to which work ought to be carried out, vary an
HRA designation order.

(2)

The local authority must consult—
(a) the owner concerned, and
(b) any other person whom it considers likely to be affected by the proposed
variation,
before deciding whether to vary an HRA designation order under subsection (1).

10

(3)

A variation under subsection (1) may vary the HRA action plan only; and may do so
only so far as it affects the house owned by the person who made the request.

(4)

The local authority may, at any time, vary an HRA designation order in a way which it
considers unlikely to adversely affect any person significantly.

(5)

The local authority must give notice of any variation made under subsection (1) or (4)
to—

15

(a) any person whom it considers likely to be affected by the variation, and
(b) such other persons as it thinks fit.
(6)

The notice must—
(a) describe the general effect of the variation, and
(b) specify the places where, and the times at which, a copy of the HRA designation
order as varied is to be made available under section 7.

20

5

Revocation of HRA designation order
(1)

The local authority must revoke an HRA designation order if it is—
(a) satisfied that the HRA action plan has been implemented, or
(b) directed to do so by the Scottish Ministers.

25

(2)

The local authority may, with the consent of the Scottish Ministers, otherwise revoke an
HRA designation order at any time if it is satisfied that there has been a change in
circumstances which justifies such a revocation.

(3)

Any work notice given for the purpose of implementing an HRA action plan is to cease
to have effect on revocation of the HRA designation order which includes that plan.

(4)

The local authority must give notice of a revocation under subsection (1)(b) or (2) to any
person whom it considers likely to be affected by the revocation.

30

6

Directions concerning identification of housing renewal areas
(1)

A local authority must comply with any directions given by the Scottish Ministers
concerning identification of areas suitable to be designated as HRAs.

(2)

A direction given for the purpose of subsection (1) may—

35

(a) be given generally, or
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(b) make different provision for different cases and, in particular, for different areas,
different localities, different types of local authority or in respect of any particular
local authority or authorities.
(3)

5

7

Such a direction may be varied or revoked at any time.
Public access to HRA designation orders

(1)

The local authority must make a copy of each HRA designation order in force for its
area (including any variations) available for public inspection, free of charge.

(2)

It is for the local authority to determine the form and manner in which, and the places
where, a copy HRA designation order is made available; but in so doing the local
authority must ensure that the copy order is made reasonably obtainable.

10

Implementation of HRA action plans
8

15

Implementation: duties of local authority
(1)

A local authority which has designated an HRA must take such steps as are reasonably
practicable for the purposes of securing the implementation of the HRA action plan.

(2)

Those steps must include—
(a) informing the owners and occupiers of houses identified in the HRA action plan
about the way in which it intends to secure implementation of the plan, and
(b) from time to time, giving those owners and occupiers progress reports about the
implementation of the plan.

20

9

Duty to rehouse displaced residents
(1)

This section applies where—
(a) a person is to be displaced permanently from any living accommodation as a
result of the implementation of an HRA action plan, and
(b) that living accommodation was the only or main residence of that person on the
day on which notice of the relevant HRA designation order was first given in
accordance with schedule 1.

25

(2)

Where this section applies the local authority must, if so requested by the person to be
displaced, ensure—
(a) that the person is provided with suitable alternative living accommodation on
reasonable terms, and

30

(b) in so far as practicable, that the living accommodation which is so provided is in,
or within a reasonable distance of, the locality of the living accommodation from
which the person is to be displaced.
(3)
35
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The reference in subsection (2) to suitable alternative living accommodation is a
reference to living accommodation which is suitable for occupation by the person to be
displaced and any other person whose only or main residence on the day referred to in
subsection (1)(b) would, but for the location of that other person’s place of work or of
any educational institution which the person attends, have been the living
accommodation concerned.

Housing (Scotland) Bill
Part 1—Housing standards
Chapter 2—Strategic housing functions

5

CHAPTER 2
STRATEGIC HOUSING FUNCTIONS
10

Local housing strategies
In section 89 (duty to prepare a local housing strategy) of the Housing (Scotland) Act
2001 (asp 10)—

5

(a) in subsection (5), before paragraph (a) insert—
“(za) improves the standard of housing in the authority’s area,”,
(b) after that subsection insert—
“(5A) The local housing strategy must, in particular, set out—
(a) a strategy for ensuring compliance with section 85(1) (duty to close,
demolish or improve houses which do not meet the tolerable standard) of
the Housing (Scotland) Act 1987 (c.26),

10

(b) the authority’s policy for identifying parts of its area for designation
under section 1 (housing renewal areas) of the Housing (Scotland) Act
2005 (asp 00).”.

15

CHAPTER 3
THE TOLERABLE STANDARD
11

Amendment of the tolerable standard
(1)

Section 86 (definition of house meeting the tolerable standard) of the 1987 Act is
amended as follows.

(2)

In subsection (1)—

20

(a) after paragraph (c) insert—
“(ca) has satisfactory thermal insulation;”,
(b) in paragraph (f), after “closet” insert “or waterless closet”,
(c) after paragraph (g) insert—

25

“(ga) in the case of a house having a supply of electricity, complies with the
relevant requirements in relation to the electrical installation for the
purposes of that supply;
“the electrical installation” is the electrical wiring and associated
components and fittings, but excludes equipment and appliances;

30

“the relevant requirements” are that the electrical installation is adequate
and safe to use;”.
(3)
35

After subsection (1), insert—
“(1A) In construing any such reference, regard shall be had to any guidance issued by
the Scottish Ministers.
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(1B) The Scottish Ministers must issue the guidance in such manner as they
consider appropriate for bringing it to the notice of local authorities and other
persons with an interest.
(1C) The Scottish Ministers may vary or revoke any such guidance.”.
(4)

5

After subsection (2), insert—
“(2A) An order under subsection (2) is to be made by statutory instrument, and no
such order is to be made unless a draft of the order has been laid before and
approved by resolution of the Scottish Parliament.”.
CHAPTER 4
THE REPAIRING STANDARD

10

Landlord’s duty to repair and maintain
12

Tenancies to which repairing standard duty applies
This Chapter applies to any tenancy of a house let for human habitation unless it is—
(a) a Scottish secure tenancy or a short Scottish secure tenancy,
(b) a tenancy of a house retained or purchased by a local authority under section 121
of the 1987 Act for use as housing accommodation, or

15

(c) a tenancy of an agricultural holding (within the meaning of the Agricultural
Holdings (Scotland) Act 1991 (c.55)),
and a reference in this Chapter to a tenancy refers only to a tenancy to which this
Chapter applies.

20

13

The repairing standard
(1)

A house meets the repairing standard if—
(a) the house is wind and water tight and in all other respects reasonably fit for human
habitation,
(b) the structure and exterior of the house (including drains, gutters and external
pipes) are in a reasonable state of repair and in proper working order,

25

(c) the installations in the house for the supply of water, gas and electricity and for
sanitation, space heating and heating water are in a reasonable state of repair and
in proper working order,
(d) any fixtures, fittings and appliances provided by the landlord under the tenancy
are in a reasonable state of repair and in proper working order, and

30

(e) any furnishings provided by the landlord under the tenancy are capable of being
used safely for the purpose for which they are designed.
(2)

In determining whether a house meets the standard of repair mentioned in subsection
(1)(a), regard is to be had to the extent (if any) to which the house, by reason of disrepair
or sanitary defects, falls short of the provisions of any building regulations.

(3)

In determining whether a house meets the standard of repair mentioned in subsection
(1)(b), regard is to be had to—

35

(a) the age, character and prospective life of the house, and
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7

(b) the locality in which the house is situated.
(4)

5

14

The reference in subsection (1)(c) to installations in a house includes reference to
installations outwith the house which, directly or indirectly, serve the house and which
the owner is responsible for maintaining (solely or in common with others) by virtue of
ownership, any real burden or otherwise.
Landlord’s duty to repair and maintain

(1)

The landlord in a tenancy must ensure that the house meets the repairing standard—
(a) at the start of the tenancy, and
(b) at all times during the tenancy.

10

(2)

The duty imposed by subsection (1) includes a duty to make good any damage caused
by carrying out any work for the purposes of complying with the duty in that subsection.

(3)

The duty imposed by subsection (1)(b) applies only where—
(a) the tenant notifies the landlord, or
(b) the landlord otherwise becomes aware,
that work requires to be carried out for the purposes of complying with it.

15

(4)

20

15

25

Application of duty in relation to flats etc.
(1)

Where a house forms part only of any premises, the reference in section 13(1)(b) to the
house includes reference to any part of those premises which the owner of the house is
responsible for maintaining (solely or in common with others) by virtue of ownership,
any real burden or otherwise.

(2)

Nothing in subsection (1) requires the landlord to carry out any work unless any part of
the premises, or anything in the premises, which the tenant is entitled to use is adversely
affected by the disrepair or failure to keep in proper working order.

16

Exceptions to landlord’s repairing duty
(1)

30

The landlord complies with the duty imposed by subsection (1)(b) only if any work
which requires to be carried out for the purposes of complying with that duty is
completed within a reasonable time of the landlord being notified by the tenant, or
otherwise becoming aware, that the work is required.

The duty imposed by section 14(1) does not require—
(a) any work to be carried out which the tenant is required by the terms of the tenancy
to carry out,
(b) any work to be carried out for which the tenant—
(i)

35

is liable by virtue of the tenant’s duty to use the house in a proper manner,
or

(ii) would be so liable but for any express undertaking on the landlord’s part,
(c) the house to be rebuilt or reinstated in the event of destruction or damage by fire
or by storm, flood or other inevitable accident, or
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(d) the repair or maintenance of anything that the tenant is entitled to remove from the
house.
(2)

The exception made by subsection (1)(a) applies only if the tenancy concerned is—
(a) for a period of not less than 3 years, and
(b) not determinable at the option of either party within 3 years of the start of the
tenancy.

5

(3)

Where the terms of a tenancy are not agreed until after the tenancy starts, the tenancy is,
for the purposes of subsection (2), to be treated as starting on the date of agreement.

(4)

A landlord is not to be treated as having failed to comply with the duty imposed by
section 14(1) where the purported failure occurred only because the landlord lacked
necessary rights (of access or otherwise) despite having taken reasonable steps for the
purposes of acquiring those rights.

10

17

Prohibition on contracting out
(1)

15

The terms of a tenancy and of any other agreement between the landlord and the tenant
are of no effect in so far as they purport to—
(a) require the tenant to carry out, or to pay for or contribute towards the cost of, any
work which the landlord requires to ensure be carried out for the purposes of
complying with the duty imposed by section 14(1),
(b) exclude or limit that duty, or
(c) provide for termination of the tenancy, or impose on the tenant any penalty,
disability or obligation, in the event of the tenant enforcing compliance by the
landlord of that duty.

20

(2)
18
25

This section is subject to any contrary provision made by order under section 18.
Contracting out with consent of sheriff

(1)

The sheriff may, on the application of the landlord or the tenant, by order exclude or
modify the application to the tenancy of any of the provisions of sections 14, 15 and 17.

(2)

An order under subsection (1) may be made only if—
(a) the other party under the tenancy consents, and
(b) the sheriff, having regard to the terms of the tenancy and to all the circumstances,
considers that it is reasonable to do so.

30

19

Pre-tenancy inspection
The landlord must—
(a) inspect the house before the tenancy starts for the purpose of identifying any work
necessary to comply with the duty imposed by section 14(1)(a), and

35
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(b) notify the tenant of any such work.
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9

Tenant’s right to information about landlord’s duty
(1)

The landlord must, on or before the start of a tenancy, provide the tenant with written
information about the effect of this Chapter in relation to the tenancy.

(2)

The Scottish Ministers may issue guidance to such persons as they think fit about the
form and content of information to be provided under subsection (1) and the manner in
which the information should be provided.

(3)

Any landlord to whom such guidance is issued must have regard to it.

(4)

The Scottish Ministers may vary or revoke any such guidance.

5

Enforcement of repairing standard
10

21
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Naming of panel and re-naming of committees
(1)

The panel constituted under Schedule 4 of the Rent (Scotland) Act 1984 (c.58) is to be
known as the private rented housing panel.

(2)

Rent assessment committees constituted in accordance with that Schedule are to be
known as private rented housing committees.

(3)

The panel, the president of the panel and those committees are—
(a) to continue to exercise the functions conferred on them by virtue of Part 5 of the
Rent (Scotland) Act 1984 (c.58) and Part 2 of the Housing (Scotland) Act 1988
(c.43), and
(b) in addition, to exercise the functions conferred on them by this Act.

20

25

30

35

(4)

It is for the president to monitor the exercise by those committees of the functions
conferred on them by this Act.

(5)

Those committees must comply with any direction, and have regard to any guidance,
given by the president in connection with the exercise of those functions.

(6)

But the president may not give any such direction in relation to a particular case.

(7)

Directions or guidance given under subsection (5) may be varied or revoked at any time.

(8)

The president’s functions under this Act may, where the president is absent or
incapacitated, be exercised by the vice-president of the panel.

(9)

Any reference to the panel or to any of those committees in any enactment or instrument
is to be construed in accordance with subsection (1) or, as the case may be, (2).

22

Application to private rented housing panel
(1)

A tenant may apply to the private rented housing panel for determination of whether the
landlord has failed to comply with the duty imposed by section 14(1)(b).

(2)

An application under subsection (1) must set out the tenant’s reasons for considering
that the landlord has failed to comply with that duty.

(3)

No such application may be made unless the tenant has notified the landlord that work
requires to be carried out for the purpose of complying with that duty.

(4)

No such application may be made where the landlord is—
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(a) a local authority landlord (within the meaning of the Housing (Scotland) Act 2001
(asp 10)),
(b) a registered social landlord (being a body registered in the register maintained
under section 57 of that Act),
(c) Scottish Homes, or

5

(d) Scottish Water.
(5)

Schedule 2 makes further provision about the procedure for making and determining an
application under this section.

(6)

Paragraph (c) of subsection (4) is to cease to have effect on the date specified in an order
made under section 87(1) (power to dissolve Scottish Homes) of the Housing (Scotland)
Act 2001 (asp 10).

10

23

Referral to private rented housing committee
(1)

The president of the private rented housing panel must decide whether to—
(a) refer an application under section 22(1) to a private rented housing committee, or
(b) reject the application.

15

(2)

The president may reject an application only if the president considers—
(a) that it is vexatious or frivolous,
(b) where the tenant has previously made an identical or substantially similar
application in relation to the same house, that there has not been a reasonable
period of time between the applications, or

20

(c) that the dispute to which the application relates has been resolved.
(3)

The president must make a decision under subsection (1)—
(a) within 14 days of the panel’s receipt of the application concerned, or
(b) where the president considers—
(i)

25

that the decision cannot be made without further information, or

(ii) that there is a reasonable prospect of the dispute being resolved by the
parties,
by such later date as the president considers reasonable.
(4)

The president must, as soon as practicable after rejecting an application, give notice of
the rejection to the tenant.

(5)

Such a notice must—

30

(a) set out the reasons for the rejection, and
(b) explain the procedure for appealing against it.
24
35
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Determination by private rented housing committee
(1)

The private rented housing committee to which a tenant’s application under section
22(1) is referred must decide whether the landlord has complied with the duty imposed
by section 14(1)(b).
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(2)

11

Where the committee decide that the landlord has failed to comply with that duty, they
must by order (a “repairing standard enforcement order”) require the landlord to carry
out such work as is necessary for the purposes of ensuring—
(a) that the house concerned meets the repairing standard, and
(b) that any damage caused by the carrying out of any work in pursuance of that duty
or the order is made good.

5

(3)

A repairing standard enforcement order must specify the period within which the work
required by the order must be completed.

(4)

The period so specified must be the period beginning with the date from which the order
has effect within which the committee reasonably consider that the work required can be
completed (but must not, in any case, be a period of less than 21 days).

(5)

A repairing standard enforcement order may specify particular steps which the
committee require the landlord to take in complying with the order.

(6)

Where the committee are prevented by reason only of section 16(4) from deciding that a
landlord has failed to comply with the duty imposed by section 14(1)(b), the committee
must serve notice on the local authority stating that they consider the landlord to be
unable to comply with that duty.

(7)

Where the sheriff has made an order under section 18(1) in relation to a tenancy—

10

15

(a) the committee must, when determining whether the landlord has failed to comply
with the duty imposed by section 14(1)(b), treat sections 14, 15 and 17 as having
been modified or excluded in the manner described in the sheriff’s order,

20

(b) a repairing standard enforcement order may not require the carrying out of any
work which the duty imposed by section 14(1)(b) does not, because of that
modification or exclusion, require to be carried out.
25

25

Variation and revocation of repairing standard enforcement orders
(1)

The private rented housing committee which made a repairing standard enforcement
order may, at any time—
(a) vary the order in such manner as they consider reasonable, or
(b) where they consider that the work required by the order is no longer necessary,
revoke it.

30

(2)

Where subsection (3) applies, the committee must vary the repairing standard
enforcement order in question—
(a) so as to extend, or further extend, the period within which the work required by
the order must be completed, and
(b) in such other manner as they think fit.

35

(3)

40

This subsection applies where—
(a) the committee consider, on the submission of the landlord or otherwise, that the
work required by a repairing standard enforcement order has not been, or will not
be, completed during the period within which the order requires the work to be
completed, and
(b) the committee—
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(i)

(ii) have received a written undertaking from the landlord stating that the work
required will be completed by a later date which the committee consider
satisfactory.

5

(4)

10

consider that satisfactory progress has been made in carrying out the work
required, or

26

References in this Act (including this section) to a repairing standard enforcement order
or to work required by such an order are, where the order has been varied under this
section, to be treated as references to the order as so varied or, as the case may be, to
work required by the order as so varied.
Effect of failure to comply with repairing standard enforcement order

(1)

It is for the private rented housing committee to decide whether a landlord has complied
with a repairing standard enforcement order made by the committee.

(2)

Where the committee decide that a landlord has failed to comply with the repairing
standard enforcement order, the committee must—
(a) serve notice of the failure on the local authority, and

15

(b) decide whether to make a rent relief order.
(3)

The committee may not decide that a landlord has failed to comply with a repairing
standard enforcement order—
(a) unless the period within which the order requires the work to be completed has
ended, or

20

(b) if the committee are satisfied, on the submission of the landlord or otherwise—
(i)

(ii) that the work required by the order is likely to endanger any person.

25

(4)

30

27
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Where the committee are prevented by reason only of subsection (3)(b) from deciding
that a landlord has failed to comply with a repairing standard enforcement order, the
committee must serve notice on the local authority stating that they consider the
landlord to be unable to comply with the repairing standard enforcement order.
Rent relief orders

(1)

A rent relief order is an order by a private rented housing committee which reduces any
rent payable under the tenancy in question by such amount (not exceeding 90% of the
rent which would, but for the order, be payable) as may be specified in the order.

(2)

A private rented housing committee may make a rent relief order only where they have
decided that a landlord has failed to comply with a repairing standard enforcement order
which has effect in relation to the house concerned.

(3)

A rent relief order does not affect the terms or validity of the tenancy to which it relates
(otherwise than by reducing the rent payable under the tenancy).

(4)

The committee may decide to revoke a rent relief order at any time; and the committee
must decide to do so if—

35

40

that the landlord is unable to comply with the order because of a lack of
necessary rights (of access or otherwise) despite having taken reasonable
steps for the purposes of acquiring those rights, or
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(a) the repairing standard enforcement order to which the rent relief order relates is
revoked, or
(b) a certificate is granted under section 58 in relation to the work required by that
repairing standard enforcement order.
(5)

5

28

The revocation of a rent relief order does not make a tenant liable to pay any rent which
the tenant would, but for the rent relief order, have been liable to pay under the tenancy
while the rent relief order had effect.
The repairing standard: offences

(1)

A landlord who, without reasonable excuse, fails to comply with a repairing standard
enforcement order commits an offence.

(2)

For the purposes of subsection (1), a landlord has reasonable excuse for failing to
comply with a repairing standard enforcement order if—

10

(a) the landlord is unable to comply with the order because of a lack of necessary
rights (of access or otherwise) despite having taken reasonable steps for the
purposes of acquiring those rights, or

15

(b) the work required by the order is likely to endanger any person.
(3)

Subsection (2) does not affect the generality of the defence of reasonable excuse.

(4)

A landlord cannot be guilty of an offence under subsection (1) unless the private rented
housing committee which made the repairing standard enforcement order in question
has decided that the landlord has failed to comply with it (but such a decision does not
establish a presumption that the landlord has committed an offence under subsection
(1)).

(5)

A landlord commits an offence if the landlord enters into a tenancy or occupancy
arrangement in relation to a house at any time during which a repairing standard
enforcement order has effect in relation to the house.

(6)

A landlord does not commit an offence under subsection (5) if the private rented
housing committee which made the order has consented to the landlord entering into the
tenancy or occupancy arrangement.

(7)

A landlord who is guilty of an offence under subsection (1) or (5) is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

20

25

30

29

35

40

Annual report
(1)

The president of the private rented housing panel must, in respect of each reporting year,
prepare a written report on the exercise of functions by the president, by the panel and
by private rented housing committees during that year.

(2)

The president must submit each such report to the Scottish Ministers as soon as
practicable after the end of the reporting year to which it relates.

(3)

The Scottish Ministers must lay before the Scottish Parliament a copy of each such
report submitted to them.

(4)

A reporting year for the purposes of this section is—
(a) the period beginning with the day on which this section comes into force and
ending with 31 December next following that date, and
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(b) each successive calendar year.
CHAPTER 5
REPAIR, IMPROVEMENT AND DEMOLITION OF HOUSES
Work notices and demolition notices

5

30

Work notices
(1)

The local authority may require the owner of a house to carry out work in it for the
purposes of—
(a) implementing an HRA action plan in relation to any house identified in the plan,
or
(b) bringing any house which the local authority considers to be sub-standard
(whether or not situated in an HRA) into, or keeping it in, a reasonable state of
repair.

10

15

(2)

A requirement under subsection (1) must be made by serving notice (a “work notice”) in
accordance with section 60.

(3)

The work notice must specify—
(a) the reason for the requirement (by reference, if the requirement relates to any
house other than the house in which the work is to be carried out, to the condition
of that other house),
(b) the work which requires to be carried out,
(c) any standard which that house is to meet on completion of the work, and

20

(d) the period within which the work must be completed.

25

(4)

The period so specified must be the period beginning with the date from which the
notice has effect within which the local authority reasonably considers that the work
required can be completed (but must not, in any case, be a period of less than 21 days).

(5)

The work notice may also specify particular steps which the local authority requires to
be taken in carrying out the work required.

31

30

Suspension of work notice
(1)

The local authority may suspend a work notice if satisfied that carrying out the work
required is likely to be detrimental to the health of any resident of the house concerned.

(2)

The local authority may lift a suspension under subsection (1) at any time.

(3)

The local authority must give notice of any—
(a) suspension, or
(b) lifting of a suspension,
in accordance with section 60.

35

(4)

A notice under subsection (3)(b) may—
(a) extend the period within which the work requires to be completed by such period
as the local authority considers reasonable,
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(b) specify particular steps which the local authority requires to be taken in carrying
out the work required (in addition to or in place of any such steps specified in the
work notice or in any previous notice under subsection (3)(b)).
32

Revocation of work notice
(1)

5

The local authority may revoke a work notice if—
(a) the house to which it relates is demolished, or
(b) it considers that the work required by the notice is no longer necessary for the
purpose for which the notice was served.

(2)
10

33

15

The local authority must give notice of any such revocation in accordance with section
60.
Demolition notices

(1)

Where a house is identified in an HRA action plan as a house which the local authority
considers to be in a state of serious disrepair and ought to be demolished, the local
authority may require the owner of the house to demolish it.

(2)

A requirement under subsection (1) must be made by serving notice (a “demolition
notice”) in accordance with section 60.

(3)

The demolition notice must specify—
(a) the reason for the requirement,
(b) the standard to which the demolition is to be carried out (including any standard to
which the site of the demolished house must be cleared), and

20

(c) the period within which the demolition must be carried out.
(4)

25

34

The period so specified must be the period beginning with the date from which the
notice has effect within which the local authority reasonably considers that the
demolition can be completed (but must not, in any case, be a period of less than 21
days).
Extension of period for completion of work or demolition

(1)

The local authority may, at any time, extend the period within which any—
(a) work required by a work notice, or
(b) demolition required by a demolition notice,
must be completed by such period as it considers reasonable.

30

(2)

But such a period may be extended only where the local authority—
(a) considers that satisfactory progress has been made in carrying out the work or
demolition, or
(b) has received a written undertaking from the owner stating that the work or
demolition will be completed by a later date which the authority considers
satisfactory.

35

(3)

The local authority must give notice of any extension in accordance with section 60.
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Enforcement by local authority

35

Carrying out of work or demolitions by local authority
(1)

If the owner of a house fails to comply with a work notice or a demolition notice, the
local authority may carry out—
(a) the work or the demolition required by the notice, and

5

(b) any other work which, in the course of carrying out work or demolition authorised
by paragraph (a), the local authority finds to be required for the purposes of—
(i)

implementing an HRA action plan in relation to any house identified in it,
or

(ii) bringing any house which the local authority considers to be sub-standard
(whether or not situated in an HRA) into, and keeping it in, a reasonable
state of repair,

10

but which it could not reasonably have known to be so required before it served
the work notice or demolition notice.
(2)

15

The local authority may not carry out any work authorised by subsection (1)(a) unless—
(a) the period within which the work or demolition requires to be carried out has
ended, or
(b) the owner has given notice to the local authority—
(i)

20

of being unable to comply with the work notice or demolition notice
because of a lack of necessary rights (of access or otherwise) despite
having taken reasonable steps for the purposes of acquiring those rights, or

(ii) stating that the owner considers that carrying out the work or demolition
required is likely to endanger any person.
(3)

Before carrying out any work authorised by subsection (1)(b) the local authority must
give 21 days’ notice of its intention to do so in accordance with section 60.

(4)

The requirement to give notice under subsection (3) does not apply if the local authority
considers—

25

(a) that the situation is urgent, or
(b) that it would otherwise be impractical to carry out work authorised by subsection
(1)(a) before carrying out any work authorised by subsection (1)(b).

30

36

Carrying out of work by local authority: repairing standard
(1)

Where a private rented housing committee notifies the local authority that a landlord—
(a) is unable to comply with the duty imposed by section 14(1)(b), or
(b) has failed, or is unable, to comply with a repairing standard enforcement order,
the local authority may carry out the work specified in subsection (2).

35

(2)

That work is—
(a) the work needed to bring the house concerned up to the repairing standard or, as
the case may be, the work required by the repairing standard enforcement order,
and
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(b) any other work which, in the course of carrying out work required by the order,
the local authority finds to be required for the purposes of enabling the work
required by the order to be carried out.
(3)

Before carrying out any work authorised by subsection (1) the local authority must give
21 days’ notice of its intention to do so to the landlord and the tenant under the tenancy
to which the order relates.

(4)

The requirement to give notice under subsection (3) does not apply if the local authority
considers—

5

(a) that the situation is urgent, or
(b) in the case of work falling within subsection (2)(b), that it would otherwise be
impractical to carry out any other work in respect of which notice has been given
under subsection (3) before carrying out the work in question.

10

37

Evacuation
(1)

Where the local authority—
(a) is required or authorised by or under this Chapter to carry out work in, or to
demolish, a house, and

15

(b) considers that doing so is likely to endanger the occupant of any land or premises,
it must require that occupant to move from the land or premises.
(2)
20

A requirement under subsection (1) must be made by serving a notice on the occupant
specifying—
(a) by reference to the work or demolition which the local authority is required or
authorised to carry out, the reason why the occupant is required to move, and
(b) the period, beginning not less than 14 days after the date on which the notice is
served, within which the occupant must move.

(3)

25

A requirement under subsection (1) ceases to have effect if—
(a) the sheriff refuses to grant a warrant under section 38(4) in relation to it, or
(b) the work or demolition concerned is completed.

38

Warrants for ejection
(1)

Where an occupant has not complied with a requirement under section 37(1), the local
authority may, by summary application, apply to the sheriff for a warrant for the ejection
of the occupant from the land or premises in question.

(2)

No such application may be made before the expiry of the period specified in the notice
served under section 37(2).

(3)

On such an application, the sheriff may require the service of a further notice on the
occupant.

(4)

The sheriff may, if satisfied that the occupant is likely to be endangered by the carrying
out of the work or demolition concerned, grant a warrant of ejection requiring the
occupant to move from the land or premises in question, within such period as the
sheriff may determine, until the work or demolition is completed.

30

35
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(5)

Such a warrant—
(a) may be made subject to such other conditions (including conditions with respect
to payment of rent) as the sheriff thinks just and equitable, but
(b) where a further notice is served under subsection (3), may not require the
occupant to move before the day which is 14 days after service of that notice.

5

(6)

No such warrant may require a person to move from any living accommodation which is
that person’s only or main residence unless the sheriff is satisfied that suitable
alternative living accommodation on reasonable terms will be available to that person.

(7)

The reference in subsection (6) to suitable alternative living accommodation is a
reference to living accommodation which is suitable for occupation by the resident and
any other person whose only or main residence would, but for the location of that other
person’s place of work or of any educational institution which the person attends, be the
living accommodation concerned.

(8)

The sheriff’s decision on the application is final.

15

(9)

Refusal by the sheriff to grant any warrant sought under this section does not affect the
validity of the work notice, demolition notice or repairing standard enforcement order in
relation to which the warrant was sought.

20

(10) Nothing in the Rent (Scotland) Act 1984 (c.58) or in Part 2 of the Housing (Scotland)
Act 1988 (c.43) restricts the power of a local authority to apply for, or the power of the
sheriff to grant, a warrant under subsection (4).

10

39

Unlawful occupation etc.
(1)

A person commits an offence if the person, knowing that a requirement under section
37(1) has effect in relation to any land or premises—
(a) occupies it or them, or
(b) permits such occupation.

25

(2)

A person guilty of an offence under subsection (1) is liable, on summary conviction, to a
fine not exceeding level 5 on the standard scale or to imprisonment for a term not
exceeding 3 months or to both.

(3)

It is not an offence under subsection (1)—
(a) for a person to continue to occupy any land or premises which that person
occupied on the day on which the requirement under section 37(2) is made, or

30

(b) to permit such a person to continue occupation.
40

Acquisition of houses to be demolished
(1)

35

Where a local authority is authorised by section 35 to demolish a house the authority
may, before carrying out the demolition, acquire the house and its site—
(a) by agreement, or
(b) with the authorisation of the Scottish Ministers, compulsorily.

(2)
40
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The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies
in relation to an acquisition under subsection (1)(b) as if that provision were contained
in an Act of Parliament in force immediately before the commencement of that Act.
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19

Sale of materials from demolished houses
(1)

The local authority may sell any material arising from the demolition of a house in
pursuance of section 35.

(2)

The local authority may set off the proceeds of any such sale against any sum
recoverable under section 57 in relation to the demolition (so far as not otherwise
recovered).

(3)

If those proceeds exceed the total of any such sums, the local authority must account to
the owner of the house for the surplus.

5

CHAPTER 6
MAINTENANCE

10

Maintenance orders
42

Maintenance orders
(1)

The local authority may by order (a “maintenance order”) require the owner of a house
to prepare a plan (a “maintenance plan”) for securing the maintenance of the house to a
reasonable standard over such period not exceeding 5 years as may be specified in the
order.

(2)

A maintenance order may be made only if the local authority considers—

15

(a) that any benefit arising from work carried out in pursuance of a work notice or a
repairing standard enforcement order has been reduced or lost because of a lack of
maintenance, or

20

(b) that the house has not been, or is unlikely to be, maintained to a reasonable
standard.
(3)
25

A maintenance order must require the owner of the house concerned to submit the
maintenance plan, by such date as may be specified in the order, to the local authority
for approval.
Maintenance plans

43

Maintenance plans
A maintenance plan must—

30

(a) specify the maintenance which requires to be carried out over the period during
which the plan is to apply,
(b) specify—
(i)

35

any steps to be taken for the purposes of carrying out that maintenance
(including any steps to be taken where anything to be maintained under the
plan requires to be repaired or replaced), and

(ii) when any such steps are to be taken, and
(c) set out an estimate of the costs likely to be incurred in implementing the plan.
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Maintenance plans for two or more houses
(1)

A maintenance order may, where any premises consist of two or more houses, require
the owners of those houses to prepare jointly a maintenance plan in relation to any part
of the premises, including any part—
(a) which is owned in common by those owners, or

5

(b) which those owners are responsible for maintaining by virtue of a real burden or
otherwise.
(2)

A maintenance plan prepared in pursuance of a maintenance order which relates to two
or more houses must, in addition to the provision required by section 43, apportion the
liability of each joint owner in respect of the costs of implementing the plan in such
manner as the owners of those houses think fit.

(3)

Such a maintenance plan may also—

10

(a) apportion responsibility for maintaining the houses to which the plan relates in
such manner as the owners of those houses think fit (or, where the plan is devised
by a local authority, in such manner as it thinks fit),

15

(b) require those owners to appoint a person to manage its implementation,
(c) require those owners to open, and deposit sums into, a maintenance account,
(d) set out the arrangements for operating a maintenance account (including
arrangements for authorising withdrawals from it and for winding up and closure).
20

45

Maintenance plans for two or more houses: further provision
(1)

A maintenance order which relates to two or more houses may require the maintenance
plan to make provision for securing the maintenance of any part of the premises
concerned which some but not all of the owners required to prepare the plan—
(a) own, or
(b) have a responsibility to maintain by virtue of a real burden or otherwise.

25

(2)

But a maintenance plan prepared in pursuance of such a maintenance order may not—
(a) require the owner of any house to which the plan relates to do anything in relation
to any part of the premises concerned which that owner does not own or have a
responsibility to maintain by virtue of a real burden or otherwise, or
(b) despite section 44(2) and (3)(a), apportion responsibility for maintaining any part
of the premises concerned or liability for the costs of such maintenance in a way
which conflicts with—

30

(i)

any real burdens encumbering the houses concerned,

(ii) the development management scheme in so far as it applies to those houses
or any decision made under that scheme, or

35

(iii) the tenement management scheme in so far as it applies to those houses or
any decision made under that scheme.
46

Approval of maintenance plans
(1)
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(a) approve a maintenance plan submitted to it, with or without modifications,
(b) reject a maintenance plan and—
(i)

make another maintenance order requiring the preparation of another
maintenance plan, or

(ii) substitute a maintenance plan of its own devising in its place, or

5

(c) where a maintenance plan is not submitted by the date specified in a maintenance
order, devise a maintenance plan for the house concerned.
(2)

The local authority may approve a maintenance plan only if it is satisfied—
(a) that the plan complies with section 43 and, if relevant, sections 44(2) and 45(2),
and

10

(b) that implementation of the plan will secure the maintenance of the house
concerned to a reasonable standard,
and the local authority must be satisfied that any maintenance plan it devises complies
with those provisions and that implementation of it will have that effect.
15

20

25

(3)

The local authority may not approve a maintenance plan which relates to three or more
houses unless the owners of the majority of those houses have confirmed to the authority
that they are content with the plan submitted for approval.

(4)

The local authority must serve notice of its decision under subsection (1) in accordance
with section 60.

(5)

A copy of the plan approved (or, as the case may be, devised under paragraph (b)(ii) or
(c) of subsection (1)) must be attached to that notice.

(6)

The maintenance order to which a decision under subsection (1) relates ceases to have
effect on the date on which notice of the decision is served on the owner of the house
concerned.

47

Variation and revocation of maintenance plans
(1)

The local authority may vary a maintenance plan in such manner as it thinks fit—
(a) if satisfied at any time that there has been a change in circumstances which
justifies such a variation, or
(b) before doing anything under section 49 in relation to the plan.

30

(2)

The local authority may vary a maintenance plan on the application of an owner of any
of the houses concerned or of its own accord.

(3)

The local authority may revoke a maintenance plan if it is satisfied at any time—
(a) that implementation of the plan is no longer practicable, and
(b) that the plan cannot be varied so as to make implementation practicable.

35

(4)

The local authority must serve notice of any variation or revocation in accordance with
section 60.

(5)

Where a maintenance plan is varied, a copy of the revised plan must be attached to that
notice.
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5

Implementation of maintenance plans
(1)

Where a maintenance plan is approved or devised under section 46, it is for the owner
for the time being of the house concerned to secure the implementation of the plan
during the period for which it has effect.

(2)

The local authority may—
(a) pay grants in respect of any expenses incurred in connection with the opening,
winding up or closure of a maintenance account which is established to hold
money to be used to pay costs incurred in implementing the maintenance plan,
(b) do anything else for the purposes of enabling or assisting the owner of the house
to implement the maintenance plan.

10

(3)

Subsection (2) does not authorise the local authority to pay any sums—
(a) into a maintenance account otherwise than in accordance with section 50, or
(b) to the owner of the house to which the maintenance plan relates otherwise than by
grant paid in pursuance of subsection (2)(a).

15

49

Enforcement of maintenance plans
(1)

Where the local authority considers that the owner of a house which is subject to a
maintenance plan has failed to—
(a) secure the carrying out of any maintenance required by the maintenance plan, or
(b) do anything else required by the plan,
the local authority may itself do anything which it considers necessary or expedient for
the purposes of securing the implementation of the plan.

20

(2)

Subsection (1) does not authorise the local authority to pay any sums—
(a) into a maintenance account otherwise than in accordance with section 50, or
(b) to any owner of a house to which the maintenance plan relates for any purpose
other than the purpose mentioned in section 48(2)(a).

25

Recovery of maintenance costs
50

Power of majority to recover maintenance costs
(1)

30

Subsection (3) applies where—
(a) the owners of two or more houses which form part of the same premises are
responsible by virtue of a real burden or otherwise for maintaining any part of
those premises and—
(i)

those owners are required to carry out any such maintenance (whether in
implementation of a maintenance plan or otherwise), or

(ii) a majority of those owners agree to carry out any such maintenance,
35


30

(b) notice has been served on each owner responsible for that maintenance requiring
the owner to deposit a sum into a maintenance account representing the
apportioned share of the estimated costs for which that owner will be liable,
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(c) an owner on whom such a notice is served has not complied with such a
requirement, and
(d) the local authority is satisfied as to the matters set out in subsection (2).
(2)

Those matters are—
(a) that the maintenance proposed is, having regard to the state of repair of the
premises, reasonable,

5

(b) that the share of estimated costs apportioned to the owner who has not complied
with the requirement does not conflict with any provision about liability for or
apportionment of costs contained in—
(i)

10

any real burdens encumbering the houses concerned,

(ii) the development management scheme in so far as it applies to those houses
or any decision made under that scheme, or
(iii) the tenement management scheme in so far as it applies to those houses or
any decision made under that scheme, and
(c) that—

15

(i)

the owner who has not complied with the requirement is unable to do so,

(ii) it is unreasonable to require that owner to deposit the sum in question, or
(iii) that owner cannot, by reasonable inquiry, be identified or found.
(3)

Where this subsection applies the local authority may, on the application of any of the
owners concerned, deposit in the maintenance account a sum representing the share of
the estimated costs of any owner who has not complied with a requirement to make such
a deposit.

(4)

Before deciding to make a deposit under subsection (3), the local authority may request
the owner who has failed to comply to make representations to the authority, by such
date as the authority may specify, about the owner’s financial circumstances.

(5)

A notice of the type referred to in subsection (1)(b) must set out—

20

25

(a) the maintenance which is to be carried out,
(b) the timetable for carrying out the
commencement and completion dates,
30

maintenance,

including

proposed

(c) the date of any requirement or agreement to carry out the maintenance; and, in the
case of an agreement, the names of those by whom it was agreed,
(d) the estimated cost of the maintenance,
(e) why the estimate is considered reasonable,
(f) the apportioned share of the estimated costs attributable to each of the owners,

35

(g) how that apportionment is arrived at,
(h) the location and number of the maintenance account, and
(i) the date by which the owners are required to deposit the sum representing their
respective apportioned shares in the maintenance account.
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(6)

The local authority may pay grants in respect of any expenses incurred in connection
with the opening, winding up or closure of any maintenance account into which the
local authority deposits sums in pursuance of this section.

(7)

This section is without prejudice to any other entitlement of the owner of any house to
recover sums from an owner who has not complied with a requirement set out in a
notice of the type mentioned in subsection (1)(b).

(8)

The local authority must have regard to any guidance issued by the Scottish Ministers
about the exercise of its functions under this section.

(9)

The Scottish Ministers may vary or revoke any such guidance.

5

CHAPTER 7

10

RIGHT TO ADAPT RENTED HOUSES TO MEET NEEDS OF DISABLED OCCUPANTS
51

15

Right to adapt rented houses to meet needs of disabled occupants
(1)

This section applies to any tenancy of a house let for human habitation (other than a
Scottish secure tenancy).

(2)

The tenant in a tenancy to which this section applies may carry out any work in the
house which the tenant considers necessary for the purpose of making the house suitable
for the accommodation, welfare or employment of any disabled person who occupies, or
intends to occupy, the house as a sole or main residence.

(3)

But a tenant is not entitled to exercise the right set out in subsection (2) without the
consent of the landlord, which must not be unreasonably withheld.

(4)

An application for consent to carry out work in pursuance of subsection (2) must specify
the work which the tenant proposes to carry out.

(5)

The landlord may, on receipt of such an application—

20

(a) consent,
(b) consent subject to such reasonable conditions as the landlord may impose, or

25

(c) refuse consent, provided that it is not refused unreasonably.
(6)

The landlord must, within one month of receipt of such an application, serve notice of
the landlord’s decision on the applicant.

(7)

That notice must—
(a) where the landlord gives consent subject to conditions, set out those conditions
and the reasons for imposing them,

30

(b) where the landlord refuses consent, set out the reason for refusal, and
(c) in either of those cases, explain the procedure for appealing the decision to impose
conditions or, as the case may be, refuse consent.
35

(8)

Where a landlord fails to comply with subsection (6)—
(a) the landlord is to be treated as having decided to refuse consent, and
(b) notice of such refusal is to be treated as having been served on the applicant on
the last day of the period mentioned in that subsection.
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(9)

25

The terms of a tenancy, and of any other agreement between the landlord and the tenant
in any tenancy, are of no effect in so far as they purport to negate or modify the effect of
this section.

(10) Nothing in this section entitles a tenant to carry out work for which the consent or other
approval of any person is required under any other enactment unless that consent or
approval has been given.

5

(11) Where it is for the landlord to obtain any such consent or approval, the landlord must, if
requested to do so by the tenant, take reasonable steps for the purposes of doing so (and
may recover any expenses incurred in doing so from the tenant).
(12) But the need for any such consent or approval by any person other than the landlord is
not, of itself, a reasonable ground on which the landlord may impose any condition
under subsection (5)(b) or, as the case may be, refuse consent under subsection (5)(c).

10

52

Matters relevant to application to carry out work under section 51
(1)

15

The landlord may, in considering whether it is reasonable to consent to an application to
carry out work in pursuance of section 51(2) (or whether it is reasonable to impose a
condition on such a consent), have regard to—
(a) whether the work proposed is necessary for the purpose set out in section 51(2),
(b) the safety of the occupiers of the house or of any other premises,
(c) any costs which the landlord is likely to incur, directly or indirectly, as a result of
the proposed work,

20

(d) whether the proposed work is likely—
(i)

to reduce the value of the house or of any other part of any premises of
which the house forms part, or

(ii) to make the house or any other part of such premises less suitable for
letting or for sale,

25

(e) whether, if the proposed work was to be carried out, the house could be reinstated
to the condition it was in before it was carried out.
(2)

A condition imposed under section 51(5)(b) may—
(a) specify the standard to which the work consented to must be carried out,
(b) require the tenant to reinstate the house at the end of the tenancy to the condition
it was in before that work was carried out.

30

(3)

The landlord must, in considering whether to impose a condition under section 51(5)(b)
as to the standard to which the proposed work must be carried out, have regard to—
(a) the age and condition of the house, and
(b) the likely cost of complying with the condition.

35

(4)

40

It is reasonable for a landlord to refuse to consent to an application to carry out work in
pursuance of section 51(2), or to impose any condition on such a consent, if the carrying
out of the proposed work or, as the case may be, failure to comply with that condition,
would make the landlord susceptible under any enactment or rule of law to any sanction
or other remedy.
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(5)

Subsection (4) applies only where the landlord has taken reasonable steps for the
purposes of acquiring the right to give consent or, as the case may be, not to impose the
condition without making the landlord so susceptible.

(6)

The landlord may recover from the tenant any expenses incurred by the landlord in
taking any such reasonable steps (regardless of the landlord’s decision on the tenant’s
application).

5

CHAPTER 8
SUPPLEMENTAL PROVISIONS, INCLUDING APPEALS
Supplemental
10

53

Power of local authority to carry out or arrange work or demolition
A local authority may carry out, or arrange for the carrying out of, any work or
demolition which any other person is required or authorised by or under this Part to
carry out (but only by agreement with, and at the expense of, that other person).

54

Effect of tenant moving from house
(1)

15

Where—
(a) a person moves from any house for the purposes of enabling any person to carry
out any work required or authorised by or under this Part (whether in pursuance of
a requirement under section 37(1) or a warrant under section 38(4) or otherwise),
and
(b) that person resides in the house under a tenancy,

20

the tenancy, if the tenant so chooses, is to be taken not to have terminated, varied or
altered by reason of the tenant moving.
(2)

If a tenant who has so moved resumes lawful occupation, the same terms apply (except
so far as otherwise agreed) in respect of that occupation as applied in respect of the
previous occupation.

(3)

In this section “lawful occupation” means occupation which is not an offence under
section 39.

25

55

Obstructions etc.
(1)

This section applies if, after receiving notice of the intended action, any person prevents
or obstructs any other person from doing anything which that other person is by or under
this Part required, authorised or entitled to do.

(2)

Where this section applies, the sheriff may order the person who prevented or obstructed
another person to permit that other person to do all things which the other person
reasonably requires to do for the purposes of—

30

(a) complying with any requirement imposed by or under this Part, or

35

(b) doing anything which that other person is by or under this Part authorised or
entitled to do.
(3)
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Any person who fails to comply with such an order is guilty of an offence and liable on
summary conviction to a fine not exceeding level 3 on the standard scale.
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(4)
56

27

This section does not apply in relation to rights conferred by Part 7.
Listed buildings etc.

(1)

This section applies to a building which is—
(a) included in a list of buildings of special architectural or historic interest, being a
list compiled or approved under section 1 of the Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”),

5

(b) subject to a building preservation notice under section 3 of the 1997 Act, or
(c) one to which section 66 of the 1997 Act (control of demolition in conservation
areas) applies.
(2)

10

The local authority must, before it carries out any work in, or demolishes, any house
which is, or which forms part of, a building to which this section applies in pursuance of
section 35 or 36, consult—
(a) the Scottish Ministers,
(b) the planning authority (where the planning authority is not the local authority),
and

15

(c) such other persons as the local authority thinks fit.
(3)

20

57

Any authorisation or requirement under this Part to demolish or carry out work in or in
relation to a building to which this section applies has effect only in so far as it is not
inconsistent with any provision of the 1997 Act.
Recovery of expenses etc.

(1)

The local authority may recover any—
(a) expenses it incurs in carrying out any work authorised by section 35,
(b) expenses it incurs in pursuance of section 49(1), or
(c) payments made under section 50(3),
from the owner of the house concerned.

25

(2)

The local authority may recover any expenses it incurs in carrying out any work
authorised by section 36 from the landlord concerned.

(3)

Subsections (1) and (2) entitle the local authority to recover—
(a) any administrative expenses incurred by it in connection with the act to which the
expenses relate or, as the case may be, with the making of the payment, and

30

(b) interest, at such reasonable rate as it may determine, from the date when a demand
for payment is served until the whole amount is paid.

35

(4)

The local authority may declare any sums recoverable under this section to be payable
by instalments.

(5)

Notice of any such declaration must be served on the person from whom the sums are
recoverable.

(6)

A local authority is not, despite the generality of subsection (1)(a), entitled to recover
any expenses incurred in demolishing a house it has acquired under section 40.
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58

Certification
(1)

A person who is required to carry out work by—
(a) a work notice, or
(b) a repairing standard enforcement order,
may apply for certification that the work has been completed.

5

(2)

An application under subsection (1) is to be made—
(a) where it is made in consequence of a work notice, to the local authority, or
(b) where it is made in consequence of a repairing standard enforcement order, to the
private rented housing committee which made the order.

10

15

(3)

Where the work was carried out by the local authority under section 35 or 36, an
application under this section is not competent unless the applicant has paid any
expenses demanded by the local authority under section 57 in relation to that work.

(4)

The local authority or, as the case may be, the committee must grant the certificate
applied for if satisfied that the work required by the notice or order has been completed.

(5)

A private rented housing committee may, of their own accord—
(a) inspect any house in respect of which they have made a repairing standard
enforcement order, and
(b) if they are satisfied that the work required by the order has been completed, certify
that the work has been completed,
but the committee may not exercise their power under this subsection unless the period
within which the order requires the work to be carried out has ended.

20

59

Registration
(1)

Each—
(a) repairing standard enforcement order,
(b) notice of a decision to vary or revoke a repairing standard enforcement order,

25

(c) certificate granted by a private rented housing committee under section 58,
(d) maintenance order,
(e) maintenance plan approved, devised or varied under this Part, and
(f) notice of revocation of a maintenance plan,
must be registered in the appropriate land register.

30

(2)

It is for the private rented housing committee which made the repairing standard
enforcement order concerned to register documents falling with paragraph (a) to (c) of
subsection (1).

(3)

It is for the local authority to register documents falling within paragraph (d) to (f) of
subsection (1).

(4)

The Keeper of the Registers of Scotland is not required to investigate or determine the
accuracy of any information contained in any document falling within paragraphs (a) to
(f) of subsection (1) which is submitted for registration.

35
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29

In section 12(3) (exemptions from indemnification by Keeper) of the Land Registration
(Scotland) Act 1979 (c.33), after paragraph (q) insert—
“(r) the loss arises in consequence of an inaccuracy in any information
contained in any document registered in pursuance of section 59(1) of
the Housing (Scotland) Act 2005 (asp 00).”.

5

(6)

Section 24 (duty to keep building standards register) of the Building (Scotland) Act
2003 (asp 8) is amended as follows—
(a) in subsection (1)—
(i)

the word “and” which follows paragraph (b) is repealed,

(ii) after paragraph (c) insert “, and

10

(d) work notices served under section 30, and demolition notices served
under section 33, of the Housing (Scotland) Act 2005 (asp 00)”,
(b) in subsection (2)(a), for “(c)” substitute “(d)”.
60

Service of documents
(1)

15

The section applies to the following documents—
(a) work notices,
(b) notices under section 31(3), 32(2) or 34(3),
(c) demolition notices,
(d) notices under section 35(3),
(e) maintenance orders,

20

(f) notices of decisions under section 46(1), and
(g) notices of variation or revocation of maintenance plans.
(2)

A document to which this section applies must be served on—
(a) the owner and occupier of the house concerned,
(b) any creditor holding a standard security over that house,

25

(c) any person who, directly or indirectly, receives rent in respect of that house, and
(d) any other person appearing to the local authority to have an interest in that house,
and the document is to be treated as being served or, as the case may be, made on the
day on which the document is served on the owner of the house.
(3)

30

61
35

Failure to comply with any of paragraphs (b) to (d) of subsection (2) does not invalidate
the document concerned if the local authority, after exercising its powers under section
160(1), is not aware of the existence of the person on whom the document should have
been served.
Date of operation of notices, orders etc.

(1)

Unless this section provides otherwise, any order, notice, requirement, application,
consent or other document served, submitted, given or made, or any other decision
made, under this Part has effect from the date on which the document or, as the case
may be, notice of the document or decision is served.
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(2)

Subsection (3) applies where a decision to—
(a) make or vary a repairing standard enforcement order,
(b) serve a work notice or a demolition notice,
(c) make a maintenance order, or
(d) approve, devise, vary or revoke a maintenance plan,

5

is appealed under section 62.
(3)

Where this subsection applies—
(a) the effect of the decision and of the order, notice, plan, variation or revocation
made in consequence of it is suspended until the appeal is abandoned or finally
determined, and

10

(b) where the appeal is abandoned or finally determined by confirming the decision,
the decision and the order, notice, plan, variation or revocation made in
consequence of it are to be treated as having effect from the day on which the
appeal is abandoned or so determined.
15

(4)

A—
(a) rent relief order, or
(b) revocation of such an order,
has effect from the date set out in subsection (5).

(5)

That date is the date which is 28 days after—
(a) the last date on which the decision to make or, as the case may be, revoke the rent
relief order may be appealed under section 62, or

20

(b) where such an appeal is made, the date on which the appeal is abandoned or
finally determined (by confirming the decision).
(6)

A repairing standard enforcement order does not cease to have effect where work
required by the order would, but for the order, no longer require to be carried out.

(7)

No work may be done or proceedings taken under any order, notice or plan to which
subsection (2) or (4) applies, and no requirement to register any such order, notice or
plan has effect, until—

25

(a) the last date on which the decision to make it may be appealed, or
(b) where such an appeal is made, the date on which the appeal is abandoned or
finally determined (by confirming the decision).

30

(8)

35

References in this section to the date on which an appeal is finally determined are to be
read as references—
(a) where the sheriff’s determination on the appeal is final, to the date on which the
sheriff determines the appeal,
(b) where the sheriff’s determination may be appealed to the sheriff principal—
(i)

to the last date on which such an appeal may be made, or

(ii) where such an appeal is made, to the date on which the appeal is abandoned
or determined by the sheriff principal.
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(9)

31

A reference in this section to the last date on which a decision may be appealed is,
where that date is in any case changed under section 62(7), to be read as referring to the
new date only if the change is made before the date on which the right to appeal would
otherwise expire.
Appeals

5

62

Part 1 appeals
(1)

Any person aggrieved by a decision by a local authority—
(a) to serve a work notice,
(b) to serve a demolition notice,
(c) to carry out work in pursuance of—

10

(i)

section 35(1)(b), or

(ii) section 36(1)(b),
other than, in either case, work for which no notice is required,
(d) to demand recovery of any expenses incurred in carrying out work authorised
by—

15

(i)

section 35, or

(ii) section 36,
(e) to serve a maintenance order,
(f) to approve or devise a maintenance plan or to vary or revoke such a plan, or
(g) to refuse to grant a certificate under section 58 in relation to any work required by
a work notice,

20

may appeal to the sheriff within 21 days of the date specified in subsection (2).
(2)

That date is—
(a) in the case of an appeal under paragraph (a), (b), (d) or (e) of subsection (1), the
date on which the work notice, demolition notice, demand for recovery of
expenses or, as the case may be, maintenance order is served on the appellant,

25

(b) in the case of an appeal under paragraph (c) or (g) of subsection (1), the date on
which notice of proposed work or, as the case may be, of the decision to refuse to
grant the certificate is served on the appellant, or
(c) in the case of an appeal under paragraph (f) of subsection (1), the date on which
notice of the approval, devising, variation or revocation is served on the appellant.

30

(3)

An appeal under subsection (1) may be made only by a person on whom the relevant
work notice, notice of proposed work, demand for recovery of expenses, maintenance
order or, as the case may be, notice of the approval, devising, variation or revocation of
a maintenance plan is served under this Act.

(4)

A landlord or a tenant aggrieved by a decision by a private rented housing committee—

35

(a) under section 24(1) (decision on a tenant’s application),
(b) to vary or revoke a repairing standard enforcement order (see section 25),
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(c) that a landlord has failed to comply with a repairing standard enforcement order
(see section 26(1)),
(d) to make or not to make a rent relief order (see section 26(2)(b)),
(e) to revoke a rent relief order (see section 27(4)), or
(f) to grant, or to refuse to grant, a certificate under section 58 in relation to any work
required by a repairing standard enforcement order,

5

may appeal to the sheriff within 21 days of being notified of that decision.
(5)

A tenant may appeal to the sheriff against a decision by the president of the private
rented housing panel under section 23(1) within 21 days of being notified of that
decision.

(6)

A tenant aggrieved by a decision by a landlord—

10

(a) to impose any condition on a consent to carry out work in pursuance of section
51(2), or
(b) to refuse to consent to the carrying out of any such work,
may appeal to the sheriff within 21 days of being notified if that decision.

15

(7)

63

The sheriff may, on cause shown, hear an appeal after the deadline set by subsection (1),
(4), (5) or, as the case may be, (6).
Part 1 appeals: determination

(1)

The sheriff, in determining an appeal under 62(1), may—
(a) confirm the decision (and any work notice, demolition notice, demand for
recovery of expenses or maintenance order served, or maintenance plan approved,
devised or varied, in consequence of it),

20

(b) quash the decision (and any such notice, demand, order or plan), or
(c) make such other order as the sheriff thinks just.
25

(2)

The sheriff may determine an appeal under section 62(4) or (5) by—
(a) confirming the decision (and any order or variation made, or certificate granted, in
consequence of it),
(b) remitting the decision (together with the sheriff’s reasons for doing so) to the
president or, as the case may be, the committee for reconsideration, or
(c) quashing the decision (and any order or variation made, or certificate granted, in
consequence of it).

30

(3)

The sheriff must, unless the sheriff considers the condition or, as the case may be,
refusal appealed against to be reasonable, determine an appeal under section 62(6) by
quashing the decision and directing the landlord to withdraw the condition (or to vary it
in such manner as the sheriff may specify) or, as the case may be, to consent to the
application (with or without such conditions as the sheriff may specify).

(4)

The sheriff’s determination on an appeal under section 62 is final (subject to subsection
(5)).

35


40

Housing (Scotland) Bill
Part 1—Housing standards
Chapter 9—Interpretation
(5)

64
5

10

33

The sheriff’s determination on an appeal under paragraph (a), (b), (c)(i), (d)(i) or (g) of
section 62(1) may be appealed to the sheriff principal within 21 days of the sheriff’s
determination; and the sheriff principal’s decision on any such appeal is final.
Part 1 appeals: procedure etc.

(1)

An appeal under section 62 is to be made by summary application.

(2)

No question may be raised on an appeal under section 62(1)(c)(i), (d)(i) or (g) (or on a
subsequent appeal to the sheriff principal) which might have been raised on an appeal
against the decision to make the work notice or demolition notice to which the appeal
relates.

(3)

No question may be raised on an appeal under subsection (1)(c)(ii) or (d)(ii), or
subsection (4)(d), (e) or (f), of section 62 which might have been raised on an appeal
against the decision under section 24(1) in consequence of which the repairing standard
enforcement order to which the appeal relates was made.

(4)

The sheriff may make such order about the expenses of an appeal under section 62 as
the sheriff thinks fit (and the sheriff principal may make such an order in relation to any
subsequent appeal).

15

CHAPTER 9
INTERPRETATION
65
20

Sub-standard houses
(1)

For the purposes of this Part, a house is sub-standard if it—
(a) does not meet the tolerable standard,
(b) is in a state of serious disrepair, or
(c) is in need of repair and, if nothing is done to repair it, is likely to—
(i)

deteriorate rapidly into a state of serious disrepair, or

(ii) damage any other premises.

25

(2)

The—
(a) age,
(b) character,
(c) location, and
(d) internal decorative repair,

30

of a house are to be ignored when considering whether it is sub-standard.
(3)

A house which does not meet the tolerable standard is, for the purposes of this Part, to
be treated as not being in a reasonable state of repair.
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Application to non-residential premises
(1)

This Part applies in relation to non-residential premises which form part of any building
containing a house as it applies in relation to houses; and references in this Part (except
this section) to a house are to be construed as including reference to such non-residential
premises.

(2)

But nothing in this Part authorises or requires the demolition of, or the carrying out of
any work in, any non-residential premises unless the demolition or work is necessary for
the purposes of—

5

(a) implementing an HRA action plan in relation to any house identified in the plan
which forms part of the same building,

10

(b) bringing any house which the local authority considers to be sub-standard
(whether or not situated in an HRA) which forms part of the same building into,
and keeping it in, a reasonable state of repair, or
(c) securing the maintenance of any house which forms part of the same building.
(3)

15

67

For the purposes of this section, any part of any premises which do not include a house
are “non-residential premises”.
Interpretation of Part 1

(1)

In this Part—
“building regulations” means any enactments, byelaws, rules or regulations or
other provisions under whatever authority made, relating to the construction of
new buildings or the laying out of and construction of new roads which are for the
time being in force in relation to the land or premises concerned,

20

“development management scheme” has the same meaning as in the Title
Conditions (Scotland) Act 2003 (asp 9),
“sanitary defects” includes lack of air space or of ventilation, lack of lighting,
dampness, absence of adequate and readily accessible water supply or of sanitary
arrangements or of other conveniences, and inadequate paving or drainage of
courts, yards or passages,

25

“Scottish secure tenancy” and “short Scottish secure tenancy” have the same
meanings as in the Housing (Scotland) Act 2001 (asp 10),

30

“sub-standard”, in relation to a house, has the meaning given in section 65,
“tenement management scheme” has the same meaning as in the Tenements
(Scotland) Act 2004 (asp 11).
(2)
35
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References in this Part to the start of a tenancy are references to the date on which the
tenant first occupies the house concerned under the tenancy (or, if earlier, the date from
which the tenant is entitled to so occupy the house).
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SCHEME OF ASSISTANCE FOR HOUSING PURPOSES
Provision of assistance for housing purposes
68
5

Assistance for housing purposes
(1)

A local authority may provide or arrange for the provision of assistance to a person in
connection with work on any land or in any premises for any of the following
purposes—
(a) provision of one or more houses by the conversion of a house or other premises,
(b) acquisition or construction of a house,
(c) improvement, repair or maintenance of a house,

10

(d) bringing any house into, or keeping any house in, a reasonable state of repair,
(e) adaptation of a house for a disabled person to make it suitable for the
accommodation, welfare or employment of that person,
(f) reinstatement of any house adapted for the purpose set out in paragraph (e),
(g) provision, in relation to a house, of means of escape from fire and other fire
precautions.

15

(2)

Such assistance may, in particular, be in the form of—
(a) the provision of advice, training or other services and facilities,
(b) the provision of information relating to housing,
(c) making available the services of staff of the local authority,

20

(d) guaranteeing or joining in guaranteeing the payment of the principal of, and
interest on, money borrowed by the person (including money borrowed by the
issue of loan capital) or of interest on share capital issued by the person,
(e) payments in respect of any expenses incurred in connection with the opening of a
maintenance account,

25

(f) acquiring, holding, managing and disposing of land or premises,
(g) grants,
(h) standard loans,
(i) subsidised loans.
30
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(3)

Assistance may be provided on such terms as the authority thinks fit (subject to any
provision about such terms made by or under this Part).

(4)

The Scottish Ministers may by regulations make further provision about any assistance
of a type mentioned in subsection (2)(a) to (f).

(5)

Those regulations may, in particular, make provision as to—
(a) the procedure to be followed by local authorities in—
(i)

considering whether to provide such assistance,

(ii) providing or arranging for the provision of such assistance,
(b) the terms which may be imposed under subsection (3) on providing any such
assistance (including provision restricting or requiring the imposition of a term).
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(6)

In this section, “house for a disabled person” means a house which—
(a) is a disabled person’s residence at the time when assistance is first provided, or
(b) is likely in the opinion of the local authority to become a disabled person’s
residence within a reasonable period after that time.

5

69

Guidance about availability and amount of assistance
(1)

A local authority must prepare and make publicly available a statement of—
(a) the criteria by reference to which it determines whether to provide assistance
under section 68(1) in particular types of case and the form of the assistance,
(b) the circumstances in which the approved expense relating to assistance provided
by way of a grant or loan may be limited in a manner specified in the statement
(see section 73(5)),

10

(c) the rate of interest or the rate or amount of other charges payable on a standard
loan or on the repayment element of a subsidised loan.
15

(2)

Such a statement may make different provision for different cases.

(3)

The local authority may revise or replace such a statement.

70

When assistance must be provided
(1)

A local authority must provide assistance—
(a) under section 68(1) to the owner of a house (or any non-residential premises
forming part of the same building as a house) in respect of work in the house (or
those premises) which the owner is required by a work notice to carry out, and

20

(b) in connection with work in a house for the purpose mentioned in section 68(1)(e),
where the house is (or is likely to become) a disabled person’s only or main
residence.
(2)
25

Where assistance provided under subsection (1)(b) is in respect of work required for
providing a house with one or more of the standard amenities such assistance must be
provided by way of a grant if—
(a) the house lacks one or more of the standard amenities and, in the opinion of the
authority, the amenity or amenities to be provided will meet the needs of a
disabled person, or
(b) the house already has the standard amenity in question but, in the opinion of the
authority, the amenity to be provided is essential to the needs of a disabled person.

30

(3)

A local authority complies with this section if it invites a person to apply for a grant or
loan in pursuance of subsection (1) or, as the case may be, a grant in pursuance of
subsection (2) and the grant or loan is not provided because—
(a) no application is made,

35

(b) the application is not made in accordance with section 71, or
(c) any of the conditions mentioned in section 72(4) (so far as applicable) is not
satisfied.
(4)
40


44

The standard amenities are the amenities mentioned in section 86(1)(e), (f) and (fa) of
the 1987 Act.
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(5)

37

The Scottish Ministers may by order add or remove references in subsection (4) to
paragraphs of section 86(1) of the 1987 Act.
Grants and loans

71
5

Grants and loans: applications
(1)

A grant or loan may be made only on an application to the local authority.

(2)

The application must contain full particulars of—
(a) the work in question, including plans and specifications of the work,
(b) the land on or premises in which the work is to be, or is being, carried out,
(c) the expenses (including any professional fees) estimated to be incurred in carrying
out the work, and

10

(d) such other matters, including information on the matters mentioned in section 74,
as may be required by regulations under section 162.
(3)

Where the application is for an amount of grant or loan representing a proportion of the
total expense estimated under subsection (2)(c), the application must specify that
proportion.

(4)

A local authority may require an applicant to provide, within such reasonable period as
it may specify, such information as it considers necessary to satisfy itself that the
information in the application form is accurate.

(5)

The authority must disregard any application from an applicant who fails to comply with
such a requirement.

15

20

72

Determination of applications
(1)

Subject to the provisions of this Part, it is for the local authority to decide whether to
approve an application for a grant or loan.

(2)

On approving an application, the local authority must then determine—
(a) the approved expense in accordance with section 73, and

25

(b) where the application is for a grant or subsidised loan, the applicant’s contribution
under section 74.

30

35

(3)

A local authority may approve an application for a grant or loan only if, in its opinion,
all of the conditions in subsection (4) (so far as applicable) are satisfied.

(4)

Those conditions are—
(a) that the owners of any land on or premises in which the work is to be, or is being,
carried out (other than land or premises proposed to be sold or leased under
section 12(4) of the 1987 Act) have consented in writing to the application and to
being bound by the conditions mentioned in section 80 (in so far as those
conditions apply),
(b) where that work has begun, that there were good reasons for beginning it before
the application was approved,
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(c) that the house or houses to which the application relates will provide suitable
living accommodation for such period, and conform with such requirements with
respect to construction and physical condition and the provision of services and
amenities, as the authority considers reasonable,
(d) that, if the house or houses to which the application relates form part of any
premises containing more than one house, the work to be carried out will not
prevent the improvement of any other house in the premises, and

5

(e) that, in the case of an application for a standard loan, the applicant is unable to
obtain a sufficient loan on fair terms from a commercial lender.
(5)

10

In subsection (4)(e)—
“commercial lender” means a person who—
(a)

15

has permission under Part 4 of or is otherwise authorised under the
Financial Services and Markets Act 2000 (c.8) to pay money under a
contract on terms under which it will be repaid or otherwise to provide
credit,

(b) is an exempt person within the meaning of that Act in relation to the
activity mentioned in paragraph (a), or
(c)
20

holds a licence under Part 3 of the Consumer Credit Act 1974 (c.39) to
carry on a consumer credit business or consumer hire business or who, by
virtue of section 21 of that Act, does not require such a licence, and

“fair terms” means terms which, in the opinion of the local authority, are
reasonable and affordable having regard to the circumstances of the applicant and
the interest rates prevailing at the time the loan was applied for.
(6)

Subsection (5)(a) must be read with—
(a) section 22 of the Financial Services and Markets Act 2000,

25

(b) any relevant order under that section, and
(c) Schedule 2 to that Act.
(7)
30

73

The authority may, as a condition of paying the grant or loan, impose a requirement that
the work to which the grant or loan relates is completed within such period (being a
period of not less than 12 months) as the authority may specify or within such further
period as the authority may allow.
The approved expense

(1)

The approved expense, in relation to the work referred to in an application for a grant or
loan, is the amount of—
(a) the expense of carrying out the work, or

35

(b) the proportion of that expense (as specified in the application),
which the local authority considers reasonable.
(2)
40

If, after approving an application for a grant or loan, the authority is satisfied that—
(a) the expense of carrying out the work will exceed the expense estimated in the
application, and
(b) the increase is due to circumstances beyond the control of the applicant,
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the authority may, on receipt of a further estimate, substitute a higher amount as the
amount of the approved expense in accordance with subsection (1).
(3)

Subsections (1) and (2) are subject to subsections (4) and (5).

(4)

The Scottish Ministers may, by order, provide that the approved expense in relation to a
grant or loan must not, unless they otherwise consent, exceed such amount as may be
specified in the order.

(5)

In circumstances mentioned in a statement prepared under section 69(1)(b), a local
authority may limit the amount of the approved expense in relation to a particular grant
or loan to an amount determined in the manner specified in the statement.

5

10

74

15

Assessment of applicant’s contribution
(1)

The Scottish Ministers may by regulations make provision for the assessment, in
relation to such classes of application for a grant or a subsidised loan as the regulations
may specify, of an amount to be treated, for the purposes of this Part, as the applicant’s
contribution towards the approved expense (“the applicant’s contribution”).

(2)

Regulations under subsection (1) may provide for the assessment to be by reference to—
(a) the income and other financial circumstances of any of the following—
(i)

the applicant,

(ii) the applicant’s spouse or civil partner,
(iii) any person on whom the applicant is dependent or who is dependent on the
applicant,

20

(iv) any person who resides or intends to reside with the applicant,
(b) such other criteria as the Scottish Ministers think fit.
(3)

Regulations under subsection (1) may make provision—
(a) for a local authority, with the consent of the Scottish Ministers, to reduce the
applicant’s contribution by an amount determined by the authority in such cases
as may be specified in the regulations,

25

(b) for the delegation of functions conferred by this section.
75

Applicant’s contribution: review
(1)

Where an applicant for a grant or a subsidised loan requests a review of an assessment
of the applicant’s contribution, the local authority must review the assessment.

(2)

A request for a review must be made before the end of the period of 21 days beginning
with the day on which the notice under section 78(1) was given or such longer period as
the authority may allow.

(3)

A review under subsection (1) is to be carried out by a person senior to the person who
made the assessment being reviewed and who had no involvement in the making of the
assessment.

(4)

The authority must notify the applicant of the decision reached on the review.

(5)

There is no right to request a review of a decision reached on review.

30

35
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Amount of grant or loan
(1)

The amount of a grant is the greater of—
(a) the approved expense less the applicant’s contribution (if any), or
(b) where subsection (6) applies, the amount determined by virtue of that subsection.

5

(2)

The amount of a standard loan is the approved expense (unless section 85(1)(b) applies).

(3)

The amount of a subsidised loan is the approved expense which is divided into two
elements—
(a) an interest free element, and
(b) a repayment element.

(4)

10

The amount of the interest free element is the greater of—
(a) the approved expense less the applicant’s contribution (if any), or
(b) where subsection (6) applies, the amount determined by virtue of that subsection.

15

(5)

The amount of the repayment element is the approved expense less the amount of the
interest free element.

(6)

In such cases as the Scottish Ministers may specify in regulations, the amount for the
purposes of subsection (1)(b) and (4)(b) is such percentage of the approved expense as
may be so specified or such other percentage as a local authority may, with the consent
of the Scottish Ministers, determine.

(7)

Where the amount of a grant or of the interest free element of a subsidised loan is
determined by virtue of subsection (6), the grant or subsidised loan is referred to in this
Part as a “minimum percentage” grant or loan.

20

77

Terms of loan
(1)

A loan may be made on such terms as the local authority thinks fit.

(2)

Those terms may include—
(a) terms as to interest, other charges and repayment,

25

(b) a requirement that the loan, and any such interest and charges, be secured by a
standard security over the land on or premises in which the work to which the loan
relates is carried out.
(3)

But, despite subsection (1)—
(a) no interest or other charge is to be payable in respect of the interest free element
of a subsidised loan,

30

(b) the local authority may not demand repayment of that element of such a loan (or
any part of it) unless the applicant to whom the loan is paid disposes of an interest
in the land or premises, and
(c) the repayment element of such a loan is to be repaid in instalments of such
amounts and at such times as the authority may determine.

35

(4)
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For the purposes of this section, a person is to be treated as disposing of an interest in
any land or premises if—
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(a) the person disposes of the land or premises (or any part of it or them) by way of
sale, exchange or gift, or by way of the creation of any right or privilege over that
interest or by any other way except by way of lease, the grant of a standard
security or other charge or the creation of a servitude, or
(b) where the person holds an interest as tenant, the person ceases to be entitled to
occupy the land or premises as tenant.

5

78

Notification of decisions
(1)

On approving an application for a grant or loan the local authority must notify the
applicant of—
(a) the approved expense,

10

(b) the applicant’s contribution (where it has been assessed under section 74),
(c) the amount of the grant or loan (and, where the grant or loan is a minimum
percentage grant or loan, a statement of that fact), and
(d) the terms (including, in the case of a loan, terms as to interest and repayment) on
which the grant or loan is offered.

15

(2)

Where the applicant is not the owner of the land on or premises in which the work to
which the application relates is to be, or is being, carried out, the local authority must
notify the owner of the matters mentioned in subsection (1)(c) and (d).

(3)

In relation to a loan the notice must also advise the applicant to obtain independent
advice from a suitably qualified person on the terms on which the loan is offered.

(4)

Where an authority—

20

(a) refuses an application, or
(b) approves an application but fixes as the approved expense in respect of any land
or premises an amount less than the amount of the expense estimated in the
application or, as the case may be, the proportion of that expense specified in the
application in respect of that land or those premises (unless the approved expense
is the maximum amount which may be fixed by virtue of an order made under
section 73(4)),

25

it must notify the applicant of the reasons for its decision.
30
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Payment of grants and loans
(1)

A local authority must, if the conditions mentioned in subsection (2) are satisfied, pay a
grant or loan—
(a) within one month of the date on which, in the authority’s opinion, the house to
which the grant or loan relates becomes fit for occupation on completion of the
work to which the grant or loan relates, or

35

(b) by instalments during the carrying out of the work and a final instalment within
one month of that date.
(2)

Those conditions are—
(a) that the work has been carried out to the satisfaction of the authority, and

40

(b) in the case of a loan to be secured by a standard security, that the security has
been registered in the appropriate land register.
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(3)

Where payment of a loan is by instalments, subsection (2)(b) applies to payment of the
first instalment.

(4)

The payment of an instalment is conditional on the part of the work which the authority
considers will entitle the applicant to payment of the instalment having been carried out
to the satisfaction of the authority.

(5)

The aggregate of instalments of a grant paid before the completion of the work must not
at any time exceed the sum calculated using the following formula—

5

G
–– × W
A

10

where—
G is the amount of the grant,
A is the approved expense, and
W is the amount of the approved expense referable to the work carried out up to
that time.

15

(6)

Subsection (7) applies where—
(a) an instalment of a grant or loan is paid before completion of the work, and
(b) the work is not completed within 12 months of the date of payment.

(7)
20

Where this subsection applies, the applicant to whom the instalment is paid must, if the
authority so requires, repay to the authority the instalment and any subsequent
instalments together with interest from the date on which each instalment was paid at
such rate as the authority may determine.
Grants and loans: conditions

80
25

Conditions applicable on completion of work
(1)

Conditions A to D apply for the period mentioned in subsection (3) with respect to any
land on or premises in which work to which an approved grant or loan relates is carried
out.

(2)

But conditions A and B do not apply where the work is carried out on land or in any
premises which is not a house (unless that land is or, as the case may be, those premises
are converted by the work into a house).

(3)

That period is the period—

30

(a) beginning with the date on which the work is completed (which cannot be before
the house to which the grant or loan relates becomes, in the authority’s opinion, fit
for occupation), and
35

(b) ending—
(i)

in the case of a grant, 10 years after that date,

(ii) in the case of a subsidised loan, 10 years after that date or on the date on
which the repayment element of the loan and any interest or other charge
on it is repaid in full, whichever is the later,
40
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(iii) in the case of a standard loan, on the date on which the loan and any
interest or other charge on it is repaid in full.
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(4)

Condition A is that the house must not be used other than as a private dwelling; but that
does not prevent the use of part of the house as a shop or office or for business, trade or
professional purposes.

(5)

Condition B is that the house must not be occupied by the owner or a member of the
owner’s family (within the meaning of section 83 of the 1987 Act) except as that
person’s only or main residence.

(6)

Condition C is that the owner of the land or premises must take all practicable steps to
keep it in a good state of repair.

(7)

Condition D is that the owner of the land or premises must, if required to do so by the
local authority, certify that the conditions A to C are, in so far as they apply, being
observed.

5

10
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Registration of conditions
(1)

On paying a grant or loan or, in the case of a grant or loan payable by instalments, the
final instalment, the local authority must register notice of that fact in the appropriate
land register.

(2)

Subsection (1) does not apply where the applicant for the grant or loan was a tenant-atwill (within the meaning of section 20(8) of the Land Registration (Scotland) Act 1979
(c.33)) unless the applicant has, since applying, acquired the landlord’s interest in the
tenancy.

(3)

But in that case the local authority must keep a written record.

(4)

A notice under subsection (1) and a written record under subsection (3) must specify—

15

20

43

(a) the conditions mentioned in section 80 which apply with respect to the land or
premises,
(b) the period for which they are to be complied with, and
(c) the provisions of section 83 under which, if the conditions are breached, the owner
becomes liable to repay the amount repayable by virtue of that section.

25

(5)

82
30

The applicant to whom the grant or loan is paid must pay to the local authority the
amount of the expenses of registering the notice under subsection (1).
Discharge of conditions

(1)

At any time when the conditions mentioned in section 80 require to be complied with in
relation to any land or premises, the owner or a creditor in a standard security with a
right to sell may pay to the local authority the sum which would be payable by virtue of
section 83 in the event of a breach of those conditions.

(2)

The reference in subsection (1) to a “right to sell” is a reference to the right of the
creditor to sell the land or premises under—

35

(a) section 20(2) or 23(2) of the Conveyancing and Feudal Reform (Scotland) Act
1970 (c.35), or
(b) a warrant granted under section 24(1) of that Act.
(3)

On the making of the payment observance of those conditions ceases to be required.
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(4)

Where, following a breach of any of those conditions, the local authority demands
payment under section 83(1), observance of the conditions mentioned in section 80
ceases to be required.

(5)

On the making of a payment referred to in subsection (3) or a demand for payment
referred to in subsection (4) the authority must—

5

(a) if a notice was registered under subsection (1) of section 81, register a further
notice in the appropriate land register,
(b) if a written record was kept under subsection (3) of that section, amend that
record,
specifying that observance of the conditions is no longer required.

10

15

(6)

The owner for the time being of the land or premises must pay to the local authority the
amount of the expenses of registering the notice under subsection (5).

(7)

A sum paid under subsection (1) by a creditor in a standard security forms part of the
sum secured by the standard security.

83

20

Breach of conditions of grant or loan
(1)

In the event of a breach of any of the conditions mentioned in section 80 which apply to
any land or premises, the local authority must, subject to subsections (2) to (4), demand
from the owner for the time being of the land or premises payment of the sums specified
in section 84.

(2)

If the authority is satisfied that the breach of any condition can be remedied it may, with
the consent of the Scottish Ministers and subject to any conditions imposed by them,
suspend the operation of subsection (1) for such period as they consider necessary to
enable the breach to be remedied.

(3)

If the breach is remedied within that period the authority may direct that the breach is to
be disregarded for the purposes of this section.

(4)

If the authority—

25

(a) considers that the breach cannot be remedied, but
(b) is satisfied that it was not due to the act, default or connivance of the owner for
the time being of the land or premises,
it may, with the consent of the Scottish Ministers and subject to any conditions approved
by them, direct that the breach is to be disregarded for the purposes of this section.

30

(5)

35

84

On the application of the authority the sheriff within whose jurisdiction the land is, or
premises are, situated may, whether or not any other relief is claimed, grant an interdict
restraining a breach or apprehended breach of any of those conditions.
Calculation of amount to be paid on breach of conditions

(1)

In the case of a grant, the sums mentioned in section 83(1) are—
(a) the whole amount of the grant in relation to the work in question, and
(b) interest on the grant accruing from the date of its payment or, where it was paid by
instalments, from the date of payment of the final instalment to the date on which
the amount mentioned in paragraph (a) is paid.

40

(2)
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(a) the whole amount of the loan in relation to the work in question, and
(b) any interest or other charge on the loan which has accrued to the date on which
the amount mentioned in paragraph (a) is paid and which remains outstanding on
that date.
(3)

5

In the case of a subsidised loan, those sums are—
(a) the whole amount of—
(i)

the repayment element, and

(ii) the interest free element,
of the loan in relation to the work in question,
(b) any interest or other charge on the repayment element which has accrued to the
date on which the amount mentioned in paragraph (a)(i) is paid and which remains
outstanding on that date, and

10

(c) any interest or other charge on the interest free element, for which the applicant
would have been liable had that element been treated as forming part of the
repayment element and which would have accrued to the date on which the
amount mentioned in paragraph (a)(ii) is paid.

15

(4)

The reference to “interest” in subsection (1)(b) is to compound interest at such
reasonable rate as the local authority determines and with yearly rests.
Miscellaneous and supplementary

20

85

Limitation on further grant and loan applications
(1)

Where an application for a grant or subsidised loan has been approved in respect of any
work—
(a) a local authority must not approve a further grant or, as the case may be,
subsidised loan in respect of the same work, but
(b) where an application for a grant has been approved, a local authority may approve
an application for a standard loan in respect of the same work for an amount not
exceeding the amount of the approved expense less the amount of the grant.

25

(2)

Where an application for a grant or a subsidised loan has been approved in respect of
any work, the local authority must not, within the period of 10 years beginning with the
date on which the application was approved, approve a further application for a grant or
subsidised loan in respect of the land or premises in which the work is carried out unless
it is satisfied that at least one of the conditions set out in subsection (3) applies.

(3)

Those conditions are—

30

35

(a) that the need for the work to which the further application relates was not
reasonably foreseeable when the original application was approved,
(b) that it would not have been reasonably practicable to carry out that work at the
same time as the work to which the original application related,

40

(c) that the work to which the further application relates was not considered by the
authority to be eligible for a grant or subsidised loan when the original application
was approved,
(d) the application is made in response to an invitation made by the authority to the
applicant under section 87(1).
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Grant and loan applications: offences
(1)

A person who—
(a) knowingly or recklessly makes a statement—
(i)

in an application for a grant or loan, or

(ii) in response to a requirement made under section 71(4),

5

which is false in a material particular, or
(b) fails, without reasonable excuse, to notify the local authority, as soon as
reasonably practicable, of any change of circumstances which—
(i)
10

occurs prior to notification of the authority’s decision on an application for
a grant or loan being given to that person, and

(ii) that person could reasonably be expected to regard as material to the
application,
is guilty of an offence.
(2)
15

87

A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.
Work to improve energy efficiency and safety

(1)

Where—
(a) an application for a grant or loan has been made in respect of work in any
premises, and
(b) the local authority considers that those premises will, on completion of that
work—

20

(i)

where the premises are a house, meet the tolerable standard, and

(ii) in any case, be in a reasonable state of repair (disregarding the state of
internal decorative repair) having regard to the age, character and locality
of the premises,

25

the local authority may invite an application (or, as the case may be, a further
application) for a grant or subsidised loan in respect of any work in those premises of
the type specified in subsection (2).
(2)
30

The work in respect of which such an invitation may be made is—
(a) in the case of a house—
(i)

replacement of unsafe electrical wiring,

(ii) installation of mains-powered smoke detectors,
(iii) provision of adequate thermal insulation, and
35

(b) in the case of any premises any part of which is owned in common, installation
of—
(i)

a fire-resistant door at the entry to each place forming part of those
premises which is, or which is capable of being, occupied separately,

(ii) a main door entry-phone system.
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47

Local authority payments to not for profit lenders
(1)

A local authority may make payments to a designated lender for the purposes of
enabling or assisting the lender to provide assistance to individuals by way of loans for
any of the purposes mentioned in section 68(1).

(2)

A “designated lender” is an organisation which—
(a) carries on a business providing such assistance, and
(b) does not carry on that business for profit.

10

(3)

Payments made under subsection (1) may be subject to such terms (including terms as to
repayment) as the authority thinks fit.

(4)

The Scottish Ministers may, by regulations—
(a) amend the definition of “designated lender” in subsection (2),
(b) make provision as to the terms which may be imposed under subsection (3)
(including provision restricting or requiring the imposition of a term).
Special cases

15

89

Tenants
A tenant is not eligible for a grant or loan unless the work to which the grant or loan
relates—
(a) has, for the period of 2 years preceding the tenant’s application, been the tenant’s
responsibility under the tenancy,
(b) is for the purpose set out in section 68(1)(e), or

20

(c) is required as a matter of urgency for the health, safety or security of the
occupants of a house, including, in particular, work to—
(i)

repair a house,

(ii) provide means of escape from fire or other fire precautions.
25

90

Application to agricultural tenants etc.
(1)

For the purposes of this Part, where the condition in subsection (2) is satisfied, a tenant,
crofter, landholder or statutory small tenant is deemed to be the owner of any land or
premises on the person’s farm, croft or holding.

(2)

That condition is that, on the termination of the tenancy, the person would be entitled to
compensation for the work to which the grant or loan relates under the Agricultural
Holdings (Scotland) Act 1991 (c.55), the Crofters (Scotland) Act 1993 (c.44) or the
Small Landholders (Scotland) Acts 1886 to 1931 as for an improvement.

(3)

Where by virtue of subsection (1) a grant or subsidised loan is made to a crofter, a
landholder or a statutory small tenant in respect of work in relation to land or premises
on the person’s farm, croft or holding, the local authority must intimate to the landlord
of the croft or holding that the grant or loan has been made, and the amount.

(4)

Subsection (5) applies where—

30

35
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(a) compensation becomes payable as for an improvement under the Crofters
(Scotland) Act 1993 (c.44) or the Small Landholders (Scotland) Acts 1886 to
1931 in respect of a house, or for work carried out in relation to a house, provided
on a farm, croft or holding, and
(b) under section 80, conditions must at that time be observed with respect to the
house otherwise than by its landlord.

5

(5)

The amount specified in subsection (6) is to be deducted from the amount of
compensation which would be payable but for this subsection.

(6)

That amount is—
(a) where a grant was made in relation to the house, so much of the value of the house
or work as is attributable to the grant, or

10

(b) where a subsidised loan was made in relation to the house, so much of the value of
the house or work as is attributable to the interest free element of that loan.
(7)
15

The landlord of a farm, croft or holding on which there is land or premises with respect
to which conditions under section 80 must for the time being be complied with is not
entitled to receive any sum by way of rent or otherwise in respect of so much of the
value of the house or work as is attributable to the grant or subsidised loan.
Supplementary

91
20

Directions and guidance
(1)

The Scottish Ministers may give directions to local authorities in relation to the
provision of assistance under this Part.

(2)

Directions under subsection (1) may, in particular, with a view to preventing the
duplication of the making of grants or loans in respect of the same work, make provision
as to the circumstances in which local authorities—
(a) may or may not exercise their powers, or

25

(b) are or are not to perform their duties,
under this Part.
(3)

A direction under subsection (1) may be—
(a) given to a particular authority or to authorities generally,
(b) varied or revoked.

30

(4)

In exercising its functions under this Part, a local authority must have regard to any
guidance issued by the Scottish Ministers.

(5)

Before issuing any such guidance the Scottish Ministers must consult—
(a) such bodies representing local authorities, and
(b) such other persons,

35

as they think fit.
(6)
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The Scottish Ministers may vary or revoke any such guidance.
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Local authority powers for improvement of amenity of an area
(1)

For the purpose of improving the amenity of a predominantly residential locality in its
area, a local authority may—
(a) carry out any work on any land or in any premises owned by it,
(b) assist (whether by grants or loans or otherwise) in the carrying out of work on any
land or in any premises not owned by it,

5

(c) with the agreement of the owner of any land or premises carry out or arrange for
the carrying out of work on that land or in those premises at the expense of the
owner, of the authority or of both,
(d) acquire any land or premises—

10

(i)

by agreement, or

(ii) with the authorisation of the Scottish Ministers, compulsorily.
(2)

The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies
in relation to an acquisition under subsection (1)(d)(ii) as if that provision were
contained in an Act of Parliament in force immediately before the commencement of
that Act.

(3)

Assistance may be provided under subsection (1)(b) on such terms as the local authority
thinks fit.

(4)

This section does not apply in relation to—

15

(a) any house, or

20

(b) any part of any premises which is a building which is, or which is capable of
being, occupied.
93

Application of this Part to the Scottish Ministers
Any power of a local authority to make grants or loans (including the powers to make
payments under section 88(1) and to provide assistance under section 92(1)(b)), and any
function of a local authority in relation to the making of grants or loans, under this Part
is exercisable by the Scottish Ministers as it is by the local authority.

25

94

Interpretation of Part 2
(1)

In this Part—
“applicant’s contribution” means an amount assessed under section 74,

30

“approved expense” has the meaning given in section 73,
“interest free element” means an amount determined under section 76(4),
“minimum percentage grant” and “minimum percentage loan” have the meanings
given in section 76(7),
“repayment element” means an amount determined under section 76(5),

35

“standard loan” means a loan made under this Part which is not a subsidised loan,
“subsidised loan” means a loan made under this Part which is divided into two
elements in accordance with section 76(3).
(2)

In this Part—
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(a) references to grants or loans (excluding the reference in section 92(1)(b)) are to
grants or loans provided under section 68(1), and
(b) references to the applicant for a grant or loan are to be read, in relation to any time
after an applicant dies, as references to the applicant’s executor.
PART 3

5

PROVISION OF INFORMATION ON SALE OF HOUSE
Duty to have or provide information about houses on the market
95

Duty to have information about a house which is on the market
A person who is responsible for marketing a house which is on the market must possess
the prescribed documents in relation to the house.

10

96

15

Duty to provide information to potential buyer
(1)

A person who is responsible for marketing a house which is on the market must comply
with any request by a potential buyer for a copy of any or all of the prescribed
documents in relation to the house.

(2)

Such a request must be complied with within such period as the Scottish Ministers may
by regulations specify (“the permitted period”).

(3)

The duty under subsection (1) does not apply if the person responsible for marketing the
house reasonably believes that the person making the request—
(a) is unlikely to have sufficient means to buy the house in question,
(b) is not genuinely interested in buying the house, or

20

(c) is not a person to whom the seller is likely to be prepared to sell the house.
(4)

Nothing in subsection (3) authorises the doing of anything which is an unlawful act of
discrimination.

(5)

Subsection (3) does not apply if the person responsible for marketing the house knows
or suspects that the person making the request is an officer of an enforcement authority.

(6)

The person responsible for marketing the house may charge a sum not exceeding the
reasonable cost of making and, if requested, sending a paper copy of any prescribed
documents requested under subsection (1).

(7)

If the person responsible for marketing the house ceases to be so responsible before the
end of the permitted period (whether because the house has been sold, taken off the
market or for any other reason), that person ceases to be under any duty to comply with
a request made under subsection (1).

(8)

A person does not comply with the duty under subsection (1) by providing a copy in
electronic form unless the potential buyer consents in writing to receiving it in that form.

25

30

35

97

Imposition of conditions on provision of information
(1)
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A potential buyer who has made a request to which section 96(1) applies may be
required to comply with either or both of the following conditions before a copy is
provided.
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(2)

The potential buyer may be required to pay a charge authorised by section 96(6).

(3)

The potential buyer may be required to accept any terms specified in writing which—

51

(a) are proposed by the seller or in pursuance of the seller’s instructions, and
(b) relate to the use or disclosure of the copy (or any information contained in or
derived from it).

5

(4)

A condition is effective only if it is notified to the potential buyer before the end of the
permitted period.

(5)

Where the potential buyer has been so notified of either or both of the conditions
authorised by this section, the permitted period for the purposes of section 96(2) is to
run afresh beginning with—

10

(a) where one condition only is involved, the day on which the potential buyer
complies with it by making the payment demanded or, as the case may be,
accepting the terms proposed (or such other terms as may be agreed between the
seller and the potential buyer in substitution for those proposed), or
(b) where both conditions are involved, the day on which the potential buyer complies
with them or, where each condition is complied with on a different day, the later
of those days.

15

98

Other duties of person acting as agent for seller
(1)

This section applies to a person acting as agent for the seller of a house where—
(a) the house is not on the market, or

20

(b) the house is on the market but the person so acting is not responsible for
marketing the house.

25

(2)

A person to whom this section applies must possess the prescribed documents in relation
to a house when any qualifying action is taken by or on behalf of that person.

(3)

In subsection (2) “qualifying action” means action taken with the intention of marketing
the house which—
(a) communicates to any person the fact that the house is or may become available for
sale, but
(b) does not put the house on the market.

30

99

Acting as agent
(1)

A person acts as agent for the seller of a house if the person does anything in the course
of a business in pursuance of marketing instructions from the seller.

(2)

In subsection (1) “marketing instructions” means instructions to carry out any activities
with a view to—
(a) effecting the introduction to the seller of a person wishing to buy the house, or

35

(b) selling the house by auction.
100

Duty to ensure authenticity of documents held under section 95 or 98

(1)

This section applies to a person who is subject to the duty in section 95 or 98(2).

(2)

Where such a person—
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(a) provides a potential buyer with, or
(b) allows a potential buyer to inspect,
a copy of a prescribed document (or a part of such a document), that person must ensure
that the copy is authentic.
Prescribed documents

5

101
(1)

Information to be held or provided to potential buyers
The Scottish Ministers may by regulations—
(a) prescribe documents for the purposes of section 95, 96(1) or 98(2), and
(b) make such further provision about those documents as they think fit.

10

(2)

A document may be prescribed under subsection (1) only if the Scottish Ministers
consider that it discloses information about—
(a) the physical condition of a house (including any characteristics or features of the
house),
(b) the value of a house, or
(c) any other matter connected with a house, or the sale of a house, that would be of
interest to potential buyers.

15

(3)

Regulations under subsection (1) may, in particular, make provision—
(a) about the form of, and the information to be included in, or excluded from, a
prescribed document,
(b) requiring that a prescribed document be prepared by a person of a description
specified in the regulations,

20

(c) requiring that the date to which information in a prescribed document relates is no
earlier than the beginning of such period as the regulations may specify before the
date on which the house was put on the market,
(d) requiring that a prescribed document is to be valid for such period of time, or is to
be invalidated in such circumstances, as the regulations may specify.

25

Exceptions from duty
102

Exceptions from duty to have or provide information
The Scottish Ministers may by regulations—

30

(a) exempt persons of such description as the regulations may specify from any of the
duties in section 95, 96(1) or 98(2),
(b) specify periods of time during which or circumstances under which—
(i)

35

a person need not possess any prescribed document under section 95 or
section 98(2), or

(ii) a person need not comply with a request under section 96(1),
(c) set out such other exceptions to the duties mentioned in paragraph (a) as may be
so specified.
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Responsibility for marketing houses
103

5

Responsibility for marketing: general

(1)

Only the seller or a person acting as agent for the seller may be responsible for
marketing the house.

(2)

A seller is not so responsible if any person is acting as agent for the seller.

(3)

But a seller who—
(a) is not responsible because of subsection (2), and
(b) reasonably believes that the person acting as agent for the seller possesses the
prescribed documents,
must take reasonable steps to inform a potential buyer that a request under section 96(1)
should be made to the person acting as agent.

10

(4)
104

A person may be responsible for marketing the house on more than one occasion.
Responsibility of person acting as agent

(1)

A person acting as agent becomes responsible for marketing the house when action
taken by or on behalf of that person results in the house being on the market.

(2)

That responsibility ceases when—

15

(a) the house is sold or taken off the market, or
(b) each of the conditions in subsection (3) is satisfied.
(3)

Those conditions are that—
(a) the contract between the person acting as agent and the seller is terminated
(whether by withdrawal of marketing instructions or otherwise),

20

(b) the person acting as agent has ceased to take any action which makes public the
fact that the house is on the market, and
(c) any such action being taken on behalf of the person acting as agent has ceased.
25

105

Responsibility of seller

(1)

A seller becomes responsible for marketing the house when action taken by or on behalf
of the seller results in the house being on the market.

(2)

That responsibility ceases when—
(a) the house is sold or taken off the market, or
(b) the conditions in subsection (3) are satisfied.

30

(3)

Those conditions are that—
(a) the seller has ceased to take any action which makes public the fact that the house
is on the market, and
(b) any such action being taken on behalf of the seller has ceased.

35

(4)

In this section references to action taken on behalf of the seller exclude action taken by
or on behalf of a person acting as the seller’s agent.
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Enforcement

106

5

Enforcement authorities

(1)

Every local weights and measures authority is an enforcement authority for the purposes
of this Part.

(2)

It is the duty of each enforcement authority to enforce this Part in their area.

107

Power to require production of prescribed documents

(1)

An authorised officer of an enforcement authority may require a person who appears to
the officer to be or to have been subject to the duty under section 95, 96(1) or 98(2) in
relation to a house to produce for inspection a copy of any prescribed document in
relation to the house.

(2)

The power conferred by subsection (1) includes power—

10

(a) to require the production in a legible documentary form of any document which is
held in electronic form, and
(b) to take copies of any document produced for inspection.
15

20

(3)

A requirement under this section may not be made more than 6 months after the last day
on which the person concerned appeared to the officer to be subject to the duty under
section 95, 96(1) or 98(2) in relation to the house.

(4)

A person subject to a requirement under this section must comply with it within the
period of 7 days beginning with the day after that on which it is made.

(5)

But a person need not comply with the requirement if the person has a reasonable
excuse for not complying with it.

108

Penalty charge notices

(1)

An authorised officer of an enforcement authority may, if the officer believes that a
person has breached any duty under section 95, 96(1), 98(2) or 100(2), give a penalty
charge notice to that person.

(2)

A penalty charge notice may not be given after the end of the period of 6 months
beginning with the day on which it appeared to the officer that the duty was breached.

(3)

Schedule 3 (which makes further provision about penalty charge notices) has effect.

(4)

The Scottish Ministers may by regulations make further provision about penalty charge
notices or any other notice mentioned in schedule 3.

(5)

Such regulations may, in particular, include provision prescribing—

25

30

(a) the form of penalty charge notices or any other notice mentioned in that schedule,
(b) circumstances in which penalty charge notices may not be given,
(c) the methods by which penalty charge notices or any other notice must be given,
(d) the method or methods by which penalty charges may be paid.

35

109
(1)
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Offences relating to enforcement officers
A person who obstructs an authorised officer of an enforcement authority acting in
pursuance of section 107 is guilty of an offence.
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(2)

A person who, not being an authorised officer of an enforcement authority, purports to
act as such in pursuance of section 107 or 108 is guilty of an offence.

(3)

A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
Duty to provide information to tenant exercising right to purchase

5

110

Information for tenants exercising right to purchase

(1)

The 1987 Act is amended as follows.

(2)

In subsection (2) of section 63 (application to purchase and offer to sell)—
(a) the word “and” immediately preceding paragraph (e) is repealed, and
(b) after that paragraph, insert—

10

“; and
(f) information prescribed under section 63A.”.
(3)

After section 63 insert—
“63A

15

(1)

Information to be prescribed
The Scottish Ministers may by regulations made by statutory instrument—
(a) prescribe information for the purpose of paragraph (f) of section 63(2);
and
(b) make such further provision about that information as they think fit.

(2)

Information prescribed under subsection (1) may include information which—
(a) provides a reasonable estimate of any costs of maintaining the house and
any common parts;

20

(b) states how long—
(i)

any common parts;

(ii) any fixtures and fittings; or
(iii) any items in, forming part of or relating to the house as may be
prescribed by the regulations,

25

are expected to last, including a reasonable estimate of the cost of
replacing each of the things to which the information relates; and
(c) relates to any other matters which may be of interest to a tenant who has
served an application to purchase.

30

(3)

In this section “common parts” means any—
(a) part of the house;
(b) part of any building of which the house forms part; or
(c) other property,

35

which the tenant, as owner of the house, would own in common with others or
would have an obligation in common with others to maintain.”.
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Supplementary

111

Grants for development of proposals

(1)

The Scottish Ministers may make grants towards expenditure incurred by any person in
connection with the development of proposals for any provision to be made by
regulations under section 101(1).

(2)

A grant under this section may be made on conditions, which may include (among other
things)—

5

(a) conditions as to the purposes for which the grant or any part of it may be used,
(b) conditions requiring the repayment of the grant or any part of it in such
circumstances as may be specified in the conditions.

10

112

Disapplication for houses not available with vacant possession

(1)

The duties under sections 95, 96, 98 and 100 apply in relation to a house only when it is
available for sale with vacant possession.

(2)

For the purposes of this Part, a house being marketed is presumed to be available with
vacant possession unless the contrary appears from the manner in which the house is
being marketed.

15

113
(1)

Application of Part to sub-divided buildings
This section applies where—
(a) two or more houses in a sub-divided building are marketed for sale as a single
property, and

20

(b) any one or more of those houses—
(i)

is not available for sale separately from the others, but

(ii) is available with vacant possession.
(2)

The provisions of this Part (but not section 112) apply to the house mentioned in
subsection (1)(a) as if it were a single house.

(3)

Subsection (2) does not affect the application of this Part to any of those houses which
are available for sale as a separate house.

(4)

In this section “sub-divided building” means a building originally constructed or
adapted for use as a single dwelling which has been divided (on one or more occasions)
into separate houses.

25

30

114
(1)

Notification of breach of duty
An enforcement authority may notify—
(a) the Office of Fair Trading,
(b) any other person or body having an interest,
of any breach of duty under this Part appearing to the authority to have been committed
by a person acting as agent for the seller of a house.

35

(2)

An enforcement authority must notify the Office of Fair Trading of—
(a) any penalty charge notice given by an officer of the authority under section 108,
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(b) any notice given by the authority confirming or withdrawing a penalty charge
notice, and
(c) the result of any appeal from the confirmation of a penalty charge notice.
115
5

Possession of documents

(1)

For the purposes of this Part, “possession” includes civil possession; and “possess” and
“possesses” are to be construed accordingly.

(2)

A document held in electronic form is to be treated for the purposes of this Part as being
in a person’s possession if the person is readily able (using equipment available to that
person)—
(a) to view the document in a form that is legible, and

10

(b) to produce copies of it in a legible documentary form.
116

Meaning of “on the market”, “sale” and related expressions

(1)

In this Part references to “the market” are to the market for houses in Scotland.

(2)

A house is on the market when the fact that it is or may become available for sale is,
with a view to marketing the house, made public in Scotland by or on behalf of the
seller.

(3)

A house is to be regarded as remaining on the market until it is sold or taken off the
market.

(4)

A fact is made public when it is advertised or otherwise communicated (in whatever
form and by whatever means) to the public or a section of the public.

(5)

In this Part—

15

20

“long lease” means a probative lease—
(a)
25

30

granted for a period exceeding 20 years, or

(b) which contains an obligation on the landlord to renew the lease from time
to time at fixed periods, upon the termination of a life or lives, or otherwise
so that the total duration could (in terms of the lease, as renewed, and
without any subsequent agreement, express or implied, between the persons
holding the interests of the landlord and the tenant) endure for a period
exceeding 20 years,
“potential buyer” means a person who claims to be interested, or that the person
may become interested, in buying a house,
“sale”, in relation to a house, means a disposal, or agreement to dispose, by way
of sale of—
(a)

35

the ownership of the house,

(b) the interest of the tenant under a long lease of a house,
and “seller” means a person contemplating such a disposal (and related
expressions are to be construed accordingly).


65

58

Housing (Scotland) Bill
Part 4—Licensing of houses in multiple occupation
PART 4
LICENSING OF HOUSES IN MULTIPLE OCCUPATION
Introductory

117
5

Requirement for HMOs to be licensed

(1)

Every house in multiple occupation (“HMO”) must be licensed under this Part unless it
is exempted by or under section 119, 120 or 134.

(2)

A licence under this Part (an “HMO licence”) is a licence granted by a local authority
authorising occupation of living accommodation as an HMO.
Meaning of “house in multiple occupation”

10

118

Meaning of “house in multiple occupation”

(1)

Any living accommodation falling within subsection (2) is an HMO if it is occupied by
3 or more persons who are not all members of the same family or of one or other of two
families.

(2)

Living accommodation falls within this subsection if—
(a) it is a house, or

15

(b) it is, or forms part of, any premises or group of premises owned by the same
person and its occupants share one or more of the basic amenities with each other.
(3)

The “basic amenities” are—
(a) a toilet,
(b) personal washing facilities, and

20

(c) facilities for the preparation or provision of cooked food.
(4)

For the purposes of this section—
(a) a person is to be treated as occupying living accommodation only if it is that
person’s only or main residence,
(b) living accommodation occupied during term time by a person undertaking a fulltime course of further or higher education is, at all times during that person’s
residence, to be treated as being that person’s only or main residence,

25

(c) a patient in a health service hospital (within the meaning of section 108(1) of the
National Health Service (Scotland) Act 1978 (c.29)) is not to be treated as
occupying the hospital,

30

(d) a person is not to be treated as sharing a basic amenity if the living
accommodation concerned has more than one of any such amenity and the person
has exclusive use of at least one of them.
119
35

(1)

HMOs exempt from licensing requirement
An HMO is exempt from the requirement to be licensed under this Part if it is—
(a) occupied only by the owners of the HMO either alone or together with—
(i)
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any persons in the same family as any of those owners, and
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(ii) any number of other persons who are unrelated to any of those owners but
who are members of the same family or of one or other of two families,
(b) provided as part of—
(i)

a care home service,

(ii) an independent health care service,

5

(iii) a school care accommodation service, or
(iv) a secure accommodation service,
registered under Part 1 of the Regulation of Care (Scotland) Act 2001 (asp 8),
(c) owned by the Crown and occupied only by members of the armed forces of the
Crown (either alone or together with any persons in the same family as any of
those members),

10

(d) a prison, a young offenders institution or a remand centre,
(e) occupied only by—
(i)
15

persons who are members of, and fully maintained by, a religious order the
main occupation of which is prayer, contemplation, education or the relief
of suffering, or

(ii) a group consisting of such persons and no more than two other persons,
(f) subject to a management control order made under section 74 (order transferring
landlord’s rights and obligations to local authority) of the Antisocial Behaviour
etc. (Scotland) Act 2004 (asp 8), or

20

(g) owned by a co-operative housing association (within the meaning of section
300(1)(b) of the 1987 Act) the management of which is undertaken by general
meeting.
(2)

The Scottish Ministers may by order amend subsection (1) by—
(a) adding or removing the description of any type of HMO to or from those
descriptions for the time being listed in that subsection, or

25

(b) varying any such description which is for the time being so listed.
120

Power to designate HMOs capable of being exempted by local authorities

(1)

The Scottish Ministers may by order describe types of HMOs which may be exempted
by a local authority from the requirement to be licensed under this Part.

(2)

A local authority may by order exempt from the requirement to be licensed under this
Part any HMO of a type described in an order made under subsection (1) which is
situated in—

30

(a) the authority’s area, or
(b) any part of that area as may be specified in the order,

35

and the local authority may vary or revoke such an order at any time.
(3)

The local authority must give notice of any order it makes, or of any variation or
revocation, under subsection (2)—
(a) in a newspaper circulating in the authority’s area, and
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(b) to every person entered in the register maintained by the authority under section
82(1) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) (the “register
of landlords”).
(4)

5

The local authority must serve a copy of any notice given under subsection (3)(b) on any
other person who—
(a) acts for the person to whom the notice is given, and
(b) is specified in the authority’s register of landlords as being a person who so acts,
but failure to comply with this subsection does not invalidate the related notice given
under subsection (3)(b).

10

(5)

Where—
(a) an order made by the Scottish Ministers under subsection (1) is revoked, or
(b) any description of a type of HMO set out in such an order is amended,
an order made by a local authority under subsection (2) ceases to have effect in so far as
it relates to any type of HMO which may no longer be exempted by an order under
subsection (2).

15

121
(1)

Relationships
Persons are to be treated as being in the same family as, and as being related to, each
other for the purposes of this Part only if—
(a) they are a couple,
(b) one of them is a relative of the other, or

20

(c) one of them is a relative of one member of a couple and the other is a relative of
the other member of that couple.
(2)

For the purposes of subsection (1)—
(a) a “couple” means two persons who—

25

(i)

are married or are civil partners, or

(ii) live together as husband and wife or, where they are of the same sex, in an
equivalent relationship,
(b) “relative” means parent, grandparent, child, grandchild, brother, sister, uncle,
aunt, nephew or niece,
30

(c) a relationship by the half-blood is to be treated as a relationship of the whole
blood,
(d) the stepchild of a person is to be treated as that person’s child, and

35
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(e) a person brought up or treated by another person as if the person were that other
person’s child (including any person placed with that other person, or with that
other person’s family, under section 26(1)(a) of the Children (Scotland) Act 1995
(c.36)) is to be treated as that other person’s child.
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Application for HMO licence
122

5

Application for HMO licence

(1)

An application to a local authority for an HMO licence may be made only by an owner
of the living accommodation concerned.

(2)

The local authority may determine an application for an HMO licence by—
(a) granting the HMO licence (with or without conditions), or
(b) refusing to grant the HMO licence.

(3)

10

123
(1)

Schedule 4 makes provision about procedural requirements relating to an application for
an HMO licence.
Suitability of applicants
The local authority must refuse to grant an HMO licence if—
(a) the applicant is disqualified by an order made under section 141(2), or
(b) the authority considers that the applicant is not a fit and proper person to be
authorised to permit persons to occupy any living accommodation as an HMO.

15

(2)

Section 85 of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) applies to a
local authority in deciding whether a person is a fit and proper person for the purposes
of subsection (1)(b) as it applies to the authority when it is deciding whether a person is
a fit and proper person for the purposes of section 84(3) or (4) of that Act.

(3)

Where an applicant is not an individual, references in this section to the applicant
include references to any director, partner or other person concerned in the management
of the applicant.

20

124
(1)

Suitability of living accommodation
The local authority may grant an HMO licence only if it considers that the living
accommodation concerned—
(a) is suitable for occupation as an HMO, or

25

(b) can be made so suitable by including conditions in the HMO licence.
(2)

In determining whether any living accommodation is, or can be made to be, suitable for
occupation an HMO the local authority must consider—
(a) its location,
(b) its condition,

30

(c) any amenities it contains,
(d) the type and number of persons likely to occupy it,
(e) the safety and security of persons likely to occupy it, and
(f) the possibility of undue public nuisance.
35

125
(1)

Restriction on applications
Where a local authority refuses to grant an HMO licence the local authority may not
consider a further application for an HMO licence by the same applicant—


69

62

Housing (Scotland) Bill
Part 4—Licensing of houses in multiple occupation
(a) in relation to the living accommodation concerned, or
(b) where the application was refused because of section 123(1)(b), in relation to any
living accommodation,
within one year of the date on which notice of the refusal is given to the applicant under
section 142.

5

(2)

This section does not prevent the local authority from considering a further application
for an HMO licence where it is satisfied that there has been a material change of
circumstances.
Terms of HMO licence

10

15

126

Conditions

(1)

An HMO licence may include such conditions as the local authority thinks fit.

(2)

The Scottish Ministers may by order require local authorities to include in HMO
licences of such description as may be specified in the order such conditions as may be
so specified.

(3)

A condition included in an HMO licence may specify a date from which that condition
is to have effect (and section 127(1) or, as the case may be, 130(7) is of no effect in so
far as it purports to bring any condition which specifies such a date into effect before
that date).

(4)

Where an HMO licence includes, or is varied to include, a condition which requires
work to be carried out in any living accommodation, the condition must also specify the
date by which that work must be completed.

(5)

No date may be specified for the purposes of subsection (3) or (4) which would—

20

(a) cause a condition of an HMO licence to have effect, or
(b) require the work required by such a condition to be completed,
before the date by which the local authority reasonably considers that the licence holder
can secure compliance with the condition or, as the case may be, complete the work.

25

127
(1)

Duration of HMO licence
An HMO licence—
(a) has effect from, and
(b) expires 3 years after,

30

the latest of the dates set out in subsection (2).
(2)

Those dates are—
(a) the date on which notice of the decision to grant it is served on the licence holder
under section 142,

35

(b) where the local authority were required to consider a valid written representation,
or decided to consider a late written representation, about the application for the
HMO licence—
(i)
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the last date on which the decision to grant the HMO licence may be
appealed to the sheriff by the respondent, or

Housing (Scotland) Bill
Part 4—Licensing of houses in multiple occupation

63

(ii) where such an appeal is made, the date on which it is abandoned or finally
determined other than by quashing the decision to grant the licence, and
(c) any later date as may be specified in the HMO licence.
(3)

Subsection (1) does not apply to an HMO licence granted in pursuance of paragraph
9(6) of schedule 4.

(4)

An HMO licence which is so granted—

5

(a) has effect from, and
(b) expires one year after,
the date by which the local authority was required by sub-paragraph (1) of that
paragraph to determine the application for that licence.

10

(5)

128
(1)

Sections 128 and 129 set out circumstances in which an HMO licence is to continue to
have effect until a later date or, as the case may be, to expire early.
Application for new HMO licence: effect on existing HMO licence
Where—
(a) an HMO licence has been granted (an “existing HMO licence”), and

15

(b) an application for a new HMO licence is made in relation to the living
accommodation concerned before the existing HMO licence has expired,
the existing HMO licence expires on the date set out in subsection (2).
(2)

That date is—
(a) where the new HMO licence is granted, the date from which the new HMO
licence has effect, and

20

(b) where the local authority refuse to grant the new HMO licence, the latest of the
following dates—
(i)
25

the last date on which the decision to refuse to grant the new HMO licence
may be appealed to the sheriff,

(ii) where such an appeal is made, the date on which it is abandoned or finally
determined other than by quashing the decision to refuse to grant the new
HMO licence, and
(iii) the date on which the existing HMO licence would expire had an
application for a new HMO licence not been made.

30

129
(1)

Death of licence holder: effect on HMO licence
Where a sole licence holder dies, the HMO licence—
(a) is to be treated as having been granted to the licence holder’s executor, but
(b) expires 3 months after the date of the death.

35

(2)

The local authority may, on the application of a licence holder’s executor, extend the
period mentioned in subsection (1)(b) if it is satisfied that it is reasonable to do so for
the purposes of winding up the licence holder’s estate.
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Variation and revocation of HMO licence

130

Variation of HMO licence

(1)

The local authority may vary an HMO licence at any time.

(2)

The local authority may do so on the application of the licence holder or of its own
accord.

(3)

But an HMO licence may not be so varied so as to shorten the period for which the
licence has effect.

(4)

The local authority must serve notice of any proposed variation on—

5

(a) where the local authority is proposing the variation, the licence holder, and
(b) the chief constable,

10

and must invite both the licence holder and the chief constable to make oral
representations about the proposed variation.

15

(5)

The notice and invitation required by subsection (4) must be served not less than 7 days
before the local authority proposes to hear any such representation.

(6)

The local authority must consider any such representations made before it decides
whether to vary the HMO licence.

(7)

A variation of an HMO licence has effect from the latest of the following dates—
(a) the date on which notice of the decision to vary the HMO licence is served on the
licence holder under section 142,
(b) where the licence holder or the chief constable has objected to the variation—

20

(i)

the last date on which the decision to vary the HMO licence may be
appealed to the sheriff, or

(ii) where such an appeal is made, the date on which it is abandoned or finally
determined other than by quashing the decision to vary, and
(c) any later date as may be specified in the notice of the decision to vary the HMO
licence served on the licence holder under section 142.

25

131
(1)

Revocation of HMO licence
The local authority may revoke an HMO licence at any time if it considers—
(a) that, if an application for that HMO licence were to be made at that time, it would
be required by section 123 (suitability of applicants) to refuse to grant it,

30

(b) that the living accommodation concerned is no longer suitable for occupation as
an HMO and cannot be made so suitable by varying the conditions included in the
HMO licence, or
(c) that any condition of an HMO licence has been breached (regardless of whether
the local authority has taken any other action, or of whether criminal proceedings
have been commenced, in respect of that breach).

35

(2)

The local authority must serve notice of a proposed revocation on—
(a) the licence holder,

40
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(b) any person who has made a written representation which the local authority
considers relevant to a proposed revocation, and
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(c) the chief constable,
inviting each of them to make oral representations about the proposal.
(3)

A notice under subsection (2) must—
(a) set out the ground on which the local authority proposes to revoke the HMO
licence,

5

(b) be accompanied by a copy of any written representation which the local authority
considers relevant to the proposed revocation, and
(c) be given not less than 21 days before the proposed hearing.
(4)

The local authority must consider any oral representations made at the hearing before it
decides whether to revoke the HMO licence.

(5)

A revocation of an HMO licence has effect from—

10

(a) the last date on which the decision to revoke the HMO licence may be appealed to
the sheriff, or
(b) where such an appeal is made, the date on which it is abandoned or finally
determined other than by quashing the decision to revoke.

15

Delivery and cancellation of HMO licence
132
(1)

A notice under section 142 notifying the licence holder of a decision to grant or vary an
HMO licence must be accompanied by the HMO licence or, as the case may be, by the
HMO licence as varied.

(2)

A notice under section 148(3)(b)(ii) notifying a remaining licence holder of the variation
of the HMO licence must be accompanied by the HMO licence as varied.

(3)

A licence holder who requests the local authority to provide a certified copy of the
HMO licence is, if the request is reasonable, entitled to be given such a certified copy.

(4)

Any such copy HMO licence which purports to be certified by a proper officer of the
local authority is sufficient evidence of the terms of the HMO licence.

20

25

Delivery of HMO licence

133

Cancellation of HMO licence
The licence holder may cancel the HMO licence at any time by returning it (and any
certified copy issued under section 132(3)) to the local authority.
Temporary exemptions

30

134

35

Temporary exemption orders

(1)

The local authority may, on the application of the owner of any HMO which requires to
be licensed under this Part but which is not so licensed, grant an order (“a temporary
exemption order”) in respect of the HMO.

(2)

Such an application must specify the steps which the owner of the HMO intends to take
with a view to securing that it stops being an HMO which requires to be licensed under
this Part.

(3)

The local authority may grant a temporary exemption order only if satisfied that the
steps specified in the application will have the intended effect.
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(4)

An HMO does not require to be licensed under this Part during any period for which a
temporary exemption order has effect in relation to it.

(5)

A temporary exemption order has effect for—
(a) 3 months from the date it is granted, or
(b) where that period is extended under subsection (6), the extended period.

5

(6)

The local authority may, on the application of the owner of any HMO in respect of
which a temporary exemption order has effect, extend the period during which the order
has effect by such period (not exceeding 3 months) as it thinks fit.

(7)

But the local authority may so extend a period only if satisfied that there are exceptional
circumstances which justify the extension.

(8)

The 3 month period may not be extended more than once.

10

135

Temporary exemption orders: requirement to improve safety or security

(1)

A temporary exemption order may require the owner of the HMO concerned to carry out
such work in the HMO as the local authority may specify in the order for the purpose of
improving the safety or security of its occupants during the period for which the order
has effect.

(2)

Any such work must be completed by such date as the local authority may specify in the
order.

(3)

But a date so specified must be not earlier than the date by which the local authority
reasonably considers that the work required can be completed.

(4)

The local authority may revoke a temporary exemption order if it is satisfied that the
owner of the HMO has failed to comply with any requirement included in it.

(5)

A revocation of a temporary exemption order has effect from—

15

20

(a) the last date on which the decision to revoke the order may be appealed to the
sheriff, or

25

(b) where such an appeal is made, the date on which it is abandoned or finally
determined other than by quashing the decision to revoke.
Enforcement by local authority
136
30

(1)

Suspension of rent etc.
The local authority may, if satisfied—
(a) that an HMO which requires to be licensed under this Part is not so licensed, or
(b) that any condition included in an HMO licence has been breached (regardless of
whether the local authority has taken any other action, or of whether criminal
proceedings have been commenced, in respect of that breach),
by order provide that no rent or other sums for occupation are to be payable under any
tenancy or occupancy arrangement by virtue of which any person occupies the living
accommodation concerned.

35

(2)
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A notice under section 142 giving notice of the decision to make an order under
subsection (1) must specify—
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(a) the name of the owner of the living accommodation concerned (where the local
authority is aware of it),
(b) the address of the living accommodation concerned,
(c) the effect of the order, and
(d) the date on which it is take effect (which must not be earlier than the date on
which the notice is served on the owner).

5

10

(3)

Where the local authority is aware of the name and address of a person who acts for the
owner on whom that notice is served the local authority must serve a copy of the notice
(accompanied by a copy of the order) on that person.

(4)

The local authority must revoke an order under subsection (1) if—
(a) in the case of an order made in pursuance of paragraph (a) of that subsection, the
local authority—
(i)

subsequently grants an HMO licence to the owner of the living
accommodation concerned, or

(ii) is subsequently satisfied, on the application of any person with an interest
or otherwise, that the living accommodation concerned is no longer an
HMO, or

15

(b) in the case of an order made in pursuance of paragraph (b) of that subsection, the
local authority is subsequently satisfied, on the application of any person with an
interest or otherwise—

20

(i)

that the condition is no longer being breached, or

(ii) that the living accommodation concerned is no longer an HMO.
(5)

The local authority must serve notice of any such revocation, as soon as practicable after
doing so, on—
(a) the owner of the living accommodation concerned,

25

(b) the occupiers of the living accommodation concerned, and
(c) where the local authority is aware of the name and address of a person who acts
for the owner, on that person,
and the revocation is to have effect from the day on which notice is served under
paragraph (a).

30

(6)

An order under subsection (1) does not affect the terms or validity of the tenancy or
occupancy arrangement to which it relates (otherwise than by suspending the rent or
other sums payable for occupation under that tenancy or occupancy arrangement).

(7)

Revocation of an order under subsection (1) does not make any person liable to pay any
rent or sums which that person would, but for the order, have been liable to pay under
the tenancy or occupancy arrangement concerned while the order had effect.

(8)

Failure to comply with—

35

(a) section 142(6)(b), or
(b) subsection (3) or (5)(b) or (c),
40

does not invalidate the order or, as the case may be, the revocation concerned.
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Power to require rectification of breach of HMO licence

(1)

This section applies where the local authority considers that any condition included in
an HMO licence has been, or is likely to be, breached (regardless of whether the local
authority has taken any other action, or of whether criminal proceedings have been
commenced, in respect of that breach).

(2)

Where this section applies the local authority may require the licence holder to take such
action as the local authority considers necessary for the purposes of rectifying or, as the
case may be, preventing the breach.

(3)

A requirement under subsection (2) has effect from the date on which notice of the
decision to make the requirement is served on the licence holder under section 142.

(4)

That notice must specify—

5

10

(a) the action required, and
(b) the period within which that action must be undertaken.
(5)

The period so specified must be the period within which the local authority reasonably
considers that that action can be undertaken.

(6)

The local authority may revoke a requirement under subsection (2) by serving notice to
that effect on the licence holder; and the local authority must do so if satisfied that the
licence holder has complied with the requirement.

15

Offences etc.
20

138

Offences relating to HMOs

(1)

The owner of an HMO which requires to be licensed under this Part commits an offence
if the HMO is not so licensed (unless the owner has a reasonable excuse for not holding
an HMO licence).

(2)

A licence holder commits an offence if—
(a) any condition included in the HMO licence is, without reasonable excuse,
breached at any time during which the living accommodation concerned is an
HMO which requires to be licensed under this Part, or

25

(b) the licence holder, without reasonable excuse, permits any person to occupy the
living accommodation concerned at any time during which a requirement under
section 137(2) (power to require rectification of breach) has effect in relation to it.

30

(3)

The owner of any living accommodation commits an offence by, without reasonable
excuse, representing an HMO licence which has ceased to have effect as having effect in
relation to the living accommodation.

(4)

A person commits an offence if the person, without reasonable excuse, does anything as
agent for the owner of any living accommodation which directly permits or facilitates
the occupation of the living accommodation—

35

(a) as an HMO which requires to be licensed under this Part at any time when it is not
so licensed, or
(b) at any time during which a requirement under section 137(2) has effect in relation
to it.

40

(5)
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A person commits an offence by preventing or obstructing any person from exercising a
power conferred by section 156(1)(e) (powers of entry).
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Defences
The owner of an HMO which requires to be licensed under this Part but which is not so
licensed has reasonable excuse for not holding an HMO licence if—
(a) either of the circumstances mentioned in subsection (2) apply, and
(b) the owner—

5

(i)

has taken reasonable steps with a view to securing that the living
accommodation concerned stops being an HMO which requires to be
licensed under this Part, but

(ii) despite having taking those steps, is unable able to stop it from being such
an HMO without breaching the terms of any tenancy or occupancy
arrangement under which any person occupied it on the day on which the
HMO licence was revoked or, as the case may be, on which the exemption
ceased to have effect.

10

(2)

The circumstances mentioned in subsection (1)(a) are—
(a) that an HMO licence held by the owner in respect of the HMO has been revoked,

15

(b) that the HMO requires to be licensed under this Part by virtue only of the fact that
an exemption provided by an order by the local authority under section 120(2) has
ceased to have effect.
(3)
20

A licence holder has reasonable excuse for breaching a condition of an HMO licence if
the licence holder—
(a) has taken reasonable steps with a view to securing that the condition is not
breached, but
(b) despite having taken those steps, cannot secure compliance with the condition
without breaching the terms of any tenancy or occupancy arrangement under
which any person occupied the living accommodation concerned on the day on
which the HMO licence was granted or, as the case may be, varied so as to
include that condition.

25

(4)

Subsections (1) and (3) do not affect the generality of the defence of reasonable excuse.

(5)

It is not an offence under section 138(2)(b) or (4)(b) to permit or, as the case may be, to
do anything which permits or facilitates the occupation by any person of the living
accommodation concerned if that person occupied it on the day from which the
requirement in question has effect.

(6)

Where—

30

35

(a) the owner of living accommodation has applied for an HMO licence in respect of
it, and
(b) the local authority has not determined the application,
it is not an offence to do anything as agent for that owner which would otherwise be an
offence under section 138(4)(a) if that act does not entitle a person to occupy the living
accommodation before an HMO licence is granted in respect of it.
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(1)

Penalties etc.
A person guilty of an offence under section 138 is liable, on summary conviction, to a
fine not exceeding—
(a) in the case of an offence under subsection (1) or (4)(a) of that section, level 5 on
the standard scale,

5

(b) in the case of an offence under subsection (2), (3), (4)(b) or (5) of that section,
level 3 on the standard scale.
(2)

Within 6 days of the court convicting a person of an offence under section 138, the clerk
of court must provide to the local authority which granted the HMO licence—
(a) an extract of the conviction and sentence (if any), and

10

(b) a note of any order made under section 141(2).
141

Disqualification orders etc.

(1)

This section applies where a court convicts a person of an offence under section 138
(other than an offence under subsection (5) of that section committed by a person who is
not the owner of the living accommodation concerned).

(2)

Where this section applies, the court may, in addition to imposing a penalty under
section 140, by order—

15

(a) revoke any HMO licence which has effect in relation to the living accommodation
concerned,
(b) disqualify the owner of the living accommodation concerned (and, where the
owner is not an individual, any director, partner or other person concerned in the
management of the owner) from holding an HMO licence for such period not
exceeding 5 years as may be specified in the order.

20

(3)

A person may appeal against an order under subsection (2) in the same manner as the
convicted person may appeal against sentence.

(4)

The court which made an order under subsection (2) may suspend its effect pending
such an appeal.

(5)

The court may, on summary application by a person disqualified by an order under
subsection (2)(b), revoke the order with effect from such date as the court may specify.

(6)

But no such revocation may be made unless the court is satisfied that there has been a
change in circumstances which justifies the revocation of the order.

(7)

No application may be made for the purposes of subsection (5) during the first year of a
disqualification.

(8)

The court may order the applicant to pay the whole or part of the expenses arising from
an application made for the purposes of subsection (5).

25

30

35

Local authority decisions: notice and appeals
142
(1)

Notice of decisions
This section applies to any decision by the local authority—
(a) to grant an HMO licence (with or without conditions) or to refuse to do so,

40
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(b) to vary an HMO licence or not to make a proposed variation,
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(c) to revoke an HMO licence or not to make a proposed revocation,
(d) to grant a temporary exemption order (with or without a requirement such as
mentioned in section 135) or to refuse to do so,
(e) to extend the period for which a temporary exemption order has effect or to refuse
to do so,

5

(f) to revoke a temporary exemption order,
(g) to make an order under section 136(1) or to refuse, on the application of any
person with an interest, to revoke the order, or
(h) to make a requirement under section 137(2).
10

(2)

The local authority must serve notice of a decision falling within paragraphs (a) to (c) of
subsection (1) on—
(a) the applicant or, as the case may be, the licence holder, and
(b) the chief constable.

(3)

The local authority must also either—
(a) serve notice of a decision falling within paragraph (a) of that subsection on each
person who made a valid written representation, or a late written representation
considered by the authority, in relation to the application, or

15

(b) give notice of that decision in a newspaper circulating in its area.
(4)

The local authority must also serve notice of a decision falling with paragraph (c) of that
subsection to any person from whom it heard evidence in pursuance of section 131(2)(b)
(notice inviting respondent to be heard).

(5)

The local authority must serve notice of a decision falling within paragraphs (d) to (f) of
that subsection on the owner and the occupiers of the living accommodation concerned.

(6)

The local authority must serve notice of a decision falling within paragraph (g) of that
subsection on—

20

25

(a) the owners of the living accommodation concerned,
(b) the occupiers of the living accommodation concerned, and
(c) in the case of a refusal on the application of any other person, that person.
(7)
30

The local authority must serve notice of a decision falling within paragraph (h) of that
subsection on—
(a) the licence holder,
(b) the occupiers of the living accommodation concerned, and
(c) the chief constable.

(8)

A notice of a decision to which this section applies must be served within 7 days of the
decision.

(9)

The notice must—

35

(a) give the local authority’s reasons for the decision,
(b) advise of the right to appeal against the decision and of the period within which
such an appeal must be made,


79

72

Housing (Scotland) Bill
Part 4—Licensing of houses in multiple occupation
(c) if an HMO licence is granted, narrate the effect of section 127 (which sets the date
from which the HMO licence has effect and the date on which it expires),
(d) if an HMO licence is varied or revoked, narrate the effect of section 130 or, as the
case may be, 131 (which sets the date from which the variation or, as the case may
be, revocation has effect),

5

(e) if a temporary exemption order is granted, be accompanied by a copy of the order,
(f) if an order under section 136(1) is made, be accompanied by a copy of the order.
143
(1)

Any decision of a local authority to which section 142 applies may be appealed by
summary application to the sheriff.

(2)

An appeal may be made only by a person on whom notice of the decision requires to be
served under that section.

(3)

An appeal is not competent unless the person making it has followed every procedure
made available under this Part for stating a case to the local authority in relation to the
decision being appealed that it would be reasonable to have expected the person to
follow.

(4)

An appeal must be made within 28 days of the person receiving notice of the decision.

(5)

But the sheriff may on cause shown hear an appeal made after the deadline set by
subsection (4).

(6)

The sheriff may determine the appeal by—

10

15

20

Part 4 appeals

(a) confirming the decision (and any HMO licence or order granted or varied in
consequence of it) with or without variations,
(b) remitting the decision, together with the sheriff’s reasons for doing so, to the local
authority for reconsideration, or
(c) quashing the decision (and any HMO licence or order granted, or variation made,
in consequence of it).

25

(7)

On remitting a decision the sheriff may—
(a) set a date by which the local authority must, after reconsidering the decision,
confirm, vary, reverse or revoke it,
(b) modify any procedural steps which would otherwise be required by or under any
enactment (including this Act) in relation to the reconsideration.

30

35

(8)

A determination by the sheriff may be appealed to the sheriff principal within 28 days of
the sheriff’s determination.

(9)

The sheriff principal’s decision on any such appeal is final.

(10) The sheriff may make such order about the expenses of an appeal under subsection (1)
as the sheriff thinks fit (and the sheriff principal may make such an order in relation to
any subsequent appeal).
(11) References in the other provisions of this Part to the date on which an appeal to the
sheriff is finally determined are to be read as references—

40
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(i)

73

to the last date on which the determination may be appealed to the sheriff
principal under subsection (8), or

(ii) where such an appeal is made, to the date on which that appeal is
abandoned or determined by the sheriff principal, or
(b) where the appeal is determined by the sheriff under subsection (6)(b), to the date
of the determination.

5

(12) Subsection (11)(b) does not affect any entitlement to appeal to the sheriff principal
under subsection (8) against a determination by the sheriff under subsection (6)(b).
10

(13) A reference in this Part to the last date on which a decision may be appealed under this
section to the sheriff is, where that date is in any case changed under subsection (5), to
be read as referring to the new date only if the change is made before the date on which
the right to appeal would otherwise expire.
General and supplementary
144

15

HMO register

(1)

A local authority must keep a register containing information about HMO licences for
living accommodation situated in its area (and applications for them).

(2)

A local authority must enter in its HMO register—
(a) details of each application for an HMO licence including—
(i)

the name of the applicant,

(ii) the address of the living accommodation concerned,

20

(iii) a note of the date on which the application is made,
(b) a note of its decision on each such application,
(c) details of any HMO licence granted in pursuance of that decision including—
(i)

a note of any conditions included in the HMO licence,

(ii) a note of any variation, revocation or cancellation of the HMO licence, and

25

(d) such other information as it thinks fit.
(3)

A local authority must exclude from its HMO register any information it would
otherwise be required by subsection (2) to enter in the register if the authority considers
that entering the information is likely to jeopardise the safety or security of any person
or premises.

(4)

A local authority must make its HMO register available for public inspection at all
reasonable times.

(5)

A person who requests a local authority to provide a certified copy of any entry in its
HMO register is, if the request is reasonable, entitled to be given that certified copy.

(6)

Any such copy entry which purports to be certified by a proper officer of the local
authority is sufficient evidence of the terms of the entry.

30

35

145
(1)

Fees
The local authority is entitled to charge a fee in relation to—
(a) an application for an HMO licence,
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(b) the issue of a certified copy of an HMO licence under section 132(3),
(c) the issue of a certified copy of an entry in the authority’s HMO register.

5

(2)

The Scottish Ministers may by order make provision about the charging of fees under
subsection (1).

(3)

Such an order may, in particular—
(a) set the amount, or maximum amount, of any such fee,
(b) set out how such fees are to be arrived at,
(c) specify circumstances in which no fee is payable.

146

The Scottish Ministers may pay to a local authority such sums as they think fit for the
purpose of enabling or assisting the authority to exercise its functions under this Part.

10

147

15

Grants: exercise of functions in relation to HMOs

Guidance

(1)

A local authority must have regard to any guidance issued by the Scottish Ministers
about the exercise of its functions under this Part.

(2)

Such guidance may make different provision for different cases and, in particular, for
different areas, different types of living accommodation, different types of person or
different types of local authority.

(3)

Before issuing any such guidance the Scottish Ministers must consult—
(a) local authorities, and
(b) such other persons as they think fit.

20

(4)

The Scottish Ministers must issue any such guidance in such manner as they consider
appropriate for the purpose of bringing it to the notice of local authorities generally or,
as the case may be, the local authority concerned.

(5)

The Scottish Ministers may vary or revoke any guidance issued for the purposes of this
section.

25

148
(1)

Joint licence holders
Where living accommodation is owned jointly by two or more persons, an application
for an HMO licence for the living accommodation may be made by—
(a) any one of those owners, or
(b) any two or more of those owners jointly,

30

and references in this Part to an “applicant” or a “licence holder” are to be construed
accordingly.
(2)

Where one or more (but not all) of the joint licence holders ceases to be an owner of the
living accommodation concerned, the HMO licence is to be treated as having been
granted to any licence holder who remains an owner.

(3)

Where one or more (but not all) of the joint licence holders applies to the local authority
to be removed as licence holders, the local authority must—

35

(a) vary the HMO licence accordingly, and
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(b) serve notice of that variation on—
(i)

the persons removed as licence holders,

(ii) the remaining licence holder, and
(iii) the chief constable,
within 7 days of the variation.

5

(4)

149

A variation under subsection (3) has effect from the day on which notice of the variation
is served on the remaining licence holder.
Interpretation of Part 4
In this Part—
“applicant” means a person who applies for an HMO licence,

10

“chief constable”, when referred to in relation to any living accommodation,
means the chief constable of the police force maintained for the area in which the
living accommodation is situated,
“finally determined”, in relation to an appeal to the sheriff, has the meaning given
in section 143(11),

15

“HMO register”, in relation to a local authority, means the register kept by it
under section 144,
“licence holder” means a person who holds an HMO licence,
“proper officer”, in relation to a local authority, is to be construed in accordance
with section 235(3) of the Local Government (Scotland) Act 1973 (c.65).

20

PART 5
MOBILE HOMES
150
25

Particulars of site agreements to be given in advance
For section 1 (particulars of agreements between site owners and occupiers of mobile
homes) of the Mobile Homes Act 1983 (c.34) (“the 1983 Act”) substitute—
“1

Particulars of agreements: Scotland
(1)

This Act applies to any agreement under which a person (“the occupier”) is
entitled—
(a) to station a mobile home on land forming part of a protected site; and
(b) to occupy the mobile home as the person’s only or main residence.

30

(2)

Before making an agreement to which this Act applies, the owner of the
protected site (“the owner”) must give to the proposed occupier under the
agreement a written statement which—
(a) specifies the names and addresses of the parties;

35

(b) includes particulars of the land on which the proposed occupier is to be
entitled to station the mobile home that are sufficient to identify that
land;
(c) sets out the express terms to be contained in the agreement;
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(d) sets out the terms to be implied by section 2(1) below; and
(e) complies with such other requirements as may be prescribed by
regulations made by the Scottish Ministers.
(3)

5

Where the owner is selling the mobile home to the proposed occupier, the
written statement required by subsection (2) above must be given not later than
28 days before the earlier of—
(a) the date on which the agreement to which this Act applies is made; and
(b) the date on which any agreement for the sale of the mobile home to the
proposed occupier is made.

10

(4)

In any other case, the written statement required by subsection (2) above must
be given not later than 28 days before the date on which the agreement to
which this Act applies is made.

(5)

But if the proposed occupier consents in writing to the written statement
required by subsection (2) above being given by a date which is later than the
date by which subsection (3) or (4) above would otherwise require it to be
given, the statement must be given not later than that later date.

(6)

If any express term—

15

(a) is contained in an agreement to which this Act applies; but
(b) was not set out in a written statement given to the proposed occupier in
accordance with subsections (2) to (5) above,

20

the term is unenforceable by the owner or any person within section 3(1)
below.
This subsection is subject to any order made by the court under section 2(3)
below.
25

(7)

If the owner has failed to give the occupier a written statement in accordance
with subsections (2) to (5) above, the occupier may, at any time after the
making of the agreement, apply to the court for an order requiring the owner—
(a) to give the occupier a written statement which complies with paragraphs
(a) to (e) of subsection (2) above (read with any modifications necessary
to reflect the fact that the agreement has been made); and

30

(b) to do so not later than such date as is specified in the order.

35

(8)

A statement required to be given to a person under this section may be either
delivered to the person personally or sent to the person by post.

(9)

Any reference in this section to the making of an agreement to which this Act
applies includes a reference to any variation of an agreement by virtue of
which the agreement becomes one to which this Act applies.

(10) Regulations under this section—
(a) shall be made by statutory instrument which shall be subject to
annulment in pursuance of a resolution of the Scottish Parliament; and
40
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(b) may make different provision with respect to different cases or
descriptions of case.”.
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77

Variation of site agreements
Section 2 of the 1983 Act (terms of agreements) is amended as follows—
(a) in subsection (2), for “six months of the giving of the statement under section 1(2)
above” substitute “the relevant period”; and
(b) for subsection (3) substitute—

5

“(3)

The court may, on the application of either party made within the relevant
period, make an order—
(a) varying or deleting any express term of the agreement;
(b) in the case of any express term to which section 1(6) above applies,
provide for the term to have full effect or to have such effect subject to
any variation specified in the order.

10

(3A) In subsections (2) and (3) above “the relevant period” means the period
beginning with the date on which the agreement is made and ending—
(a) six months after that date; or
(b) where a written statement relating to the agreement is given to the
occupier after that date (whether or not in compliance with an order
under section 1(7) above), six months after the date on which the
statement is given;

15

and section 1(9) above applies for the purposes of this subsection as it applies
for the purposes of section 1.”.

20

152

25

Implied terms relating to termination of agreements or disposal of mobile homes

(1)

Part 1 of Schedule 1 (terms implied in site agreements) to the 1983 Act is amended as
follows.

(2)

In paragraph 6 (termination by owner on ground of detrimental effect resulting from age
and condition of mobile home)—
(a) the words “age and” are repealed;
(b) after sub-paragraph (2) insert—
“(3)

Sub-paragraphs (4) and (5) below apply if, on an application under subparagraph (1) above—
(a) the court considers that—

30

(i)

having regard to the present condition of the mobile home,
paragraph (a) or (b) of that sub-paragraph applies to it; but

(ii) it would be reasonably practicable for particular repairs to be
carried out on the mobile home that would result in neither of
those paragraphs applying to it; and

35

(b) the occupier indicates an intention to carry out those repairs.
(4)

In such a case the court may make an order setting out the repairs and
adjourning proceedings on the application for such period specified in the order
as the court considers reasonable to allow the repairs to be carried out.
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(5)

(3)
5

If the court makes such an order, the application is not to be further proceeded
with unless the court is satisfied that the specified period has expired without
the repairs having been carried out.”.

In paragraph 8 (sale of mobile home to person approved by owner)—
(a) after sub-paragraph (1) insert—
“(1A) The occupier may serve on the owner a request for the owner to approve a
person for the purposes of sub-paragraph (1) above.
(1B) The owner must, within 28 days of receipt of the request—

10

(a) approve the person, unless it is reasonable for the owner not to do so;
and
(b) serve on the occupier notice of the decision whether or not to approve
the person.
(1C) An approval may be made subject to conditions.
(1D) But any such conditions must be—

15

(a) reasonable, and
(b) capable of being satisfied without varying or deleting any express term
of the agreement.
(1E) A notice under sub-paragraph (1B) above must specify—
(a) if the approval is given subject to conditions, the conditions;

20

(b) if the approval is withheld, the reasons for withholding it.
(1F) The occupier may appeal to the court if—
(a) the owner fails to notify the occupier as required by sub-paragraphs (1B)
and (1E) above;
(b) the owner decides not to approve the person; or

25

(c) the occupier is aggrieved by any condition imposed in an approval.
(1G) The court may determine such an appeal by—
(a) making an order declaring that the person is approved (subject to such
conditions, if any, as may be specified in the order), or
(b) making such other order as it thinks fit.

30

(1H) It is for the owner—
(a) if the owner served a notice under sub-paragraph (1B) above and the
question arises whether the notice was served within the required period
of 28 days, to show that it was;

35

(b) if the owner gave approval subject to any condition and the question
arises whether the condition falls within sub-paragraph (1D) above, to
show that it does;
(c) if the owner withheld approval and the question arises whether it was
reasonable for the owner to do so, to show that it was.
(1I) A request or notice under this paragraph—

40
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(b) may be either delivered personally or sent by post.”;
(b) in sub-paragraph (2) for “Secretary of State” substitute “Scottish Ministers”.
(4)

After the existing provisions of paragraph 9 (gift of mobile home to person approved by
owner), which become sub-paragraph (1), insert—
“(2)

5

Sub-paragraphs (1A) to (1I) of paragraph 8 above shall apply in relation to the
approval of a person for the purposes of sub-paragraph (1) above as they apply
in relation to the approval of a person for the purposes of sub-paragraph (1) of
that paragraph.”.

(5)

The amendments made by this section apply in relation to an agreement to which the
1983 Act applies that was made before the day on which this section comes into force as
well as in relation to one made on or after that day.

(6)

However—

10

(a) the amendments made by subsection (2) do not apply in relation to any application
for the purposes of paragraph 6 of schedule 1 to the 1983 Act which is made
before the date on which this section comes into force, and

15

(b) the amendments made by subsections (3)(a) or (4) do not apply in relation to any
request for approval for the purposes of paragraph 8 or, as the case may be, 9 of
that schedule which is made before that date.
153
20

(1)

Power to amend terms implied in site agreements
After section 2A of the 1983 Act insert—
“2B

Power to amend implied terms: Scotland
(1)

The Scottish Ministers may by order make such amendments of Part 1 or 2 of
Schedule 1 to this Act as they consider appropriate.

(2)

An order under this section—
(a) shall be made by statutory instrument;

25

(b) may make different provision with respect to different cases or
descriptions of case;
(c) may contain such incidental, supplementary, consequential, transitional
or saving provisions as the Scottish Ministers consider appropriate.
30

(3)

Without prejudice to the generality of subsections (1) and (2), an order under
this section may—
(a) make provision for or in connection with the determination by the court
of such questions, or the making by the court of such orders, as are
specified in the order;
(b) make such amendments of any provision of this Act as the Scottish
Ministers consider appropriate in consequence of any amendment made
by the order in Part 1 or 2 of Schedule 1.

35

(4)
40

The first order made under this section may provide for all or any of its
provisions to apply in relation to agreements to which this Act applies that
were made at any time before the day on which the order comes into force (as
well as in relation to such agreements made on or after that day).


87

80

Housing (Scotland) Bill
Part 5—Mobile homes
(5)

No order may be made under this section unless the Scottish Ministers have
consulted—
(a) such organisations as appear to them to be representative of interests
substantially affected by the order; and
(b) such other persons as they consider appropriate.

5

(6)
(2)
10

154
(1)
15

No order may be made under this section unless a draft of the order has been
laid before, and approved by a resolution of, the Scottish Parliament.”.

For the purposes of subsection (5) of the section 2B inserted by this section, consultation
undertaken before the date on which this section comes into force (including any
undertaken before the Bill for this Act received Royal Assent) constitutes as effective
compliance with that subsection as if it had been undertaken on or after that date.
Amendments: harassment and eviction of occupiers of mobile homes
The Caravan Sites Act 1968 (c.52) is amended as follows—
(a) in section 1(2) (meaning of “protected site”), for “or 11A of Schedule 1 to that
Act (exemption of gypsy and other” substitute “of Schedule 1 to that Act
(exemption of”,
(b) in section 3 (protection of occupiers against eviction and harassment)—
(i)

20

for paragraph (c) of subsection (1) substitute—

“(c) if, whether during the subsistence or after the expiration or determination
of a residential contract, the person—
(i)

25

does anything likely to interfere with the peace or comfort of the
occupier or persons residing with the occupier; or

(ii) persistently withdraws or withholds services or facilities
reasonably required for the occupation of the caravan as a
residence on the site,
and (in either case) knows, or has reasonable cause to believe, that that
conduct is likely to cause the occupier to abandon the occupation of the
caravan or remove it from the site or to refrain from exercising any right
or pursuing any remedy in relation to the caravan.”,

30

(ii) subsections (1A) and (1B) are repealed,
(iii) in subsection (3) (penalties for offences), for the words from “liable” to the
end substitute “liable on summary conviction—
(a) in the case of a first offence, to a fine not exceeding the statutory
maximum;

35

(b) in the case of a second or subsequent offence, to a fine not exceeding the
statutory maximum or to imprisonment for a term not exceeding 6
months, or to both.”,
(iv) for subsection (4A), substitute—

40
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“(4A) In proceedings for an offence under subsection (1)(c) of this section it shall be
a defence to prove that the accused had reasonable grounds for doing the acts
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(c) in section 4(6) (restriction on suspension of eviction orders), for the words from
“if” to the end of paragraph (b) substitute “if—
(a) no site licence under Part 1 of the Caravan Sites and Control of
Development Act 1960 (c.62) is in force in respect of the site; and
(b) paragraph 11 of Schedule 1 to that Act does not apply;”.

5

(2)

The amendments made by subsections (1)(a) and (b) do not apply in relation to conduct
occurring before the day on which those provisions comes into force.

(3)

The amendment made by subsection (1)(c) does not apply in relation to proceedings
begun before the day on which that provision comes into force.
PART 6

10

AMENDMENT TO CRITERIA USED TO ASSESS SUITABILITY TO ACT AS LANDLORD
155

Matters relevant to deciding whether person is fit and proper to act as a landlord

(1)

The Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8) is amended as follows.

(2)

In section 85 (matters to be considered by local authority in deciding whether a person is
a fit and proper person to act as landlord to an unconnected person)—

15

(a) in subsection (2)(c), before sub-paragraph (i) insert—
“(zi) any Letting Code issued under section 92A;”,
(b) after subsection (3) insert—
“(3A) Material falls within this subsection if it relates to any agreement between the
relevant person and any person in terms of which that person acts for the
relevant person in relation to a lease or occupancy arrangement such as is
mentioned in section 84(3)(c).”,

20

(c) after subsection (4) insert—
“(4A) A local authority need not, despite subsection (1), have regard to any material
falling within subsection (3A) in deciding for the purposes of section 84(4)
whether a person specified in an application by virtue of section 83(1)(c) is a
fit and proper person to act for a landlord.”.

25

(3)

After section 92 insert—
“92A

30

(1)

The Letting Code
The Scottish Ministers may prepare and issue a code of practice, to be known
as the Letting Code, making provision about the standards of management of—
(a) any relevant person who enters into, or who seeks to enter into, a lease or
occupancy arrangement by virtue of which an unconnected person may
use a house as a dwelling, and
(b) any other person who acts for such a relevant person in relation to such a
lease or occupancy arrangement.

35

(2)

The Scottish Ministers must, from time to time, review any Letting Code
issued under subsection (1) and may, following such a review—
(a) vary it, or

40

(b) revoke and replace it.
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(3)

The Scottish Ministers must, before preparing, varying or replacing any Letting
Code—
(a) publish, in such manner as they think fit, an assessment of the
effectiveness of any existing obligations and voluntary arrangements
which relate to any standards of management which a Letting Code may
make provision about, and

5

(b) consult—
(i)

such bodies representing local authorities,

(ii) such bodies representing private sector landlords, and
(iii) such other persons,

10

as they think fit about the need for, and the terms of, the Letting Code or
variation proposed.”.
PART 7
RIGHTS OF ENTRY
15

156
(1)

Rights of entry: general
Any person authorised by a local authority is entitled to enter—
(a) any land or premises for the purposes of enabling or assisting the local authority
to decide whether any part of its area should be designated as an HRA,

20

(b) any premises for the purposes of enabling or assisting the local authority to decide
whether—
(i)

to serve a work notice or demolition notice,

(ii) any such notice has been complied with, or
(iii) to grant a certificate under section 58 in relation to work required by a
work notice,
25

(c) any premises which the local authority is required or authorised by Part 1 to carry
out work in or to demolish, for the purposes of doing so,
(d) any premises for the purposes of enabling the local authority to—
(i)

decide whether to make a maintenance order,

(ii) consider or devise a maintenance plan,
30

(iii) decide whether a maintenance plan has been implemented, or
(iv) do anything which the local authority is authorised by section 48(2) or
49(1) to do,
(e) enter any living accommodation for the purposes of enabling or assisting the local
authority to decide whether—

35

(i)

to grant, vary or revoke an HMO licence in relation to the living
accommodation,

(ii) a condition included in an HMO licence has been breached,
(iii) any person has failed to comply with a requirement made by a temporary
exemption order,
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(iv) any person has failed to comply with a requirement made under section
137(2).
(2)
5

A member of a private rented housing committee, and any person authorised by any
such member, is entitled to enter any house in respect of which a tenant’s application
under section 22(1) has been referred to the committee for the purposes of enabling or
assisting the committee to—
(a) determine the application under section 24(1),
(b) decide whether the landlord has complied with, or is likely to comply with, any
repairing standard enforcement order made by the committee in pursuance of that
application, or

10

(c) decide whether to grant a certificate under section 58 in relation to the work
required by any such order.
(3)

The owner of any premises, or any person authorised by the owner, is entitled to enter
the premises for the purposes of—
(a) carrying out work required by a work notice,

15

(b) carrying out a demolition required by a demolition notice, or
(c) implementing a maintenance plan.
(4)

A landlord in a tenancy to which Chapter 4 of Part 1 applies, or any person authorised
by the landlord, is entitled to enter the house concerned for the purpose of—
(a) viewing its state and condition for the purpose of determining whether the house
meets the repairing standard, or

20

(b) carrying out any work necessary to comply with the duty in section 14(1)(b) or a
repairing standard enforcement order.
(5)

An authorisation under subsection (1) to (4) must state the particular purpose or
purposes for which the entry is authorised.

(6)

Any person who inspects a house in exercise of a right conferred by subsection (2) must
provide the committee with a report of that inspection.

25

157
(1)

A sheriff or a justice of the peace may by warrant authorise any person entitled to
exercise a right conferred by subsection (1) or (2) of section 156 to do so, if necessary
using reasonable force, in accordance with the warrant.

(2)

A warrant may be granted under subsection (1) only if the sheriff or justice is satisfied,
by evidence on oath—

30

35

Warrants authorising entry

(a) that there are reasonable grounds for the exercise of the right in relation to the
land or premises concerned, and
(b) that—
(i)

the exercise of the right in relation to the land or premises has been refused,

(ii) such a refusal is reasonably expected,
(iii) the land is, or premises are, unoccupied,
40

(iv) the occupier is temporarily absent,
(v) the case is one of urgency, or
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(vi) that an application for admission would defeat the object of the proposed
entry.
(3)

5

158

A sheriff or justice may not be satisfied that a condition specified in any of heads (ii) to
(iv) of subsection (2)(b) is met unless the sheriff or justice is also satisfied that notice of
intention to apply for a warrant has been given to the occupier of the land or premises
concerned.
Rights of entry: constables

(1)

A constable who suspects with reasonable cause that any person is committing or has
committed an offence under section 28, 39 or 138 may, at any reasonable time, enter any
premises for the purpose of obtaining evidence of the offence.

(2)

A sheriff or a justice of the peace may by warrant authorise a constable authorised to
exercise the power conferred by subsection (1) to do so, if necessary using reasonable
force, in accordance with the warrant.

(3)

A warrant may be granted under subsection (2) only if the sheriff or justice is satisfied,
by evidence on oath, that there are reasonable grounds for suspecting that an offence
under section 28, 39 or, as the case may be, 138 is being or has been committed in
relation to the premises concerned.

10

15

159
(1)
20

Rights of entry: supplemental
A right to enter any land or premises conferred by or under this Part includes a right to
enter for the same purpose—
(a) in the case of land, any land adjacent to it, and
(b) in the case of any part of any premises, any land adjacent to that part and any
other part of those premises.

(2)
25

Any person who enters any land or premises in exercise of a right conferred by or under
this Part is entitled to—
(a) survey and examine the land or premises, and
(b) do anything else which is reasonably required in order to fulfil the purpose for
which entry is taken.

(3)

A right to enter any land or premises conferred by or under this Part may be exercised
only at a reasonable time.

(4)

The occupants of the land or premises concerned must be given at least 24 hours’ notice
before any person exercises any such right in relation to it unless—

30

(a) the situation is urgent, or
(b) the person entitled to exercise the power considers that giving such notice would
defeat the object of the proposed entry.

35

40
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(5)

A person authorised to exercise any right conferred by or under this Part must, if
required to do so, produce written evidence of that authorisation.

(6)

Subsection (5) does not apply to a constable in uniform seeking to exercise a right
without warrant.

(7)

A right conferred by this section applies despite any term to the contrary in any tenancy,
occupancy arrangement or other agreement.
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(8)

85

Any person who enters any land or premises in exercise of a right conferred by or under
this Part—
(a) is entitled, subject in the case of a right exercisable under a warrant to the terms of
the warrant, to take on to the land or into the premises—
(i)

5

such other persons, and

(ii) such equipment,
as may be reasonably required for the purposes of assisting that person,
(b) must leave the land or premises as effectually secured against unauthorised entry
as that person found it, and
(c) must compensate any other person who has sustained damage as a result of—

10

(i)

the exercise of the right or power, or

(ii) any failure to comply with paragraph (b),
unless the damage is attributable to the fault of the person who sustained it.
(9)
15

20

25

Any question of disputed compensation under subsection (8)(c) is to be determined by
arbitration; and, where there is no agreement as to who is to be appointed as arbiter, as
to the procedure to be followed at the arbitration or as to the defraying of related
expenses, the Scottish Ministers must appoint an arbiter, specify the procedure or, as the
case may be, determine liability for expenses.

(10) A warrant granted under section 157 or 158 continues in force until the purpose for
which the warrant was issued has been fulfilled or, if earlier, the expiry of such period as
the warrant may specify.
(11) Any person who, without reasonable excuse, prevents or obstructs any other person
from doing anything which is authorised by a warrant granted under section 157 or 158
is guilty of an offence and liable on summary conviction to a fine not exceeding level 3
on the standard scale.
PART 8
GENERAL AND SUPPLEMENTARY
160
(1)

30

Power to obtain information etc.
A local authority may, for the purpose of enabling or assisting it to exercise any function
conferred on it by this Act in relation to any land or premises, serve notice on any
person who appears to it to be a person falling within subsection (2) requiring the person
to—
(a) state in writing to the local authority—
(i)

the nature of that person’s interest in the land or premises, and

(ii) the name and address of any other person known to that person as having
an interest in the land or premises, and

35

(b) provide the local authority with any other information about the land or premises
that it may reasonably request.
(2)
40

A person falls within this subsection if the person—
(a) owns or occupies the land or premises concerned, or
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(b) receives rent, directly or indirectly, in respect of that land or those premises.
(3)

Any person who, having been required by a notice under subsection (1) to give
information to a local authority—
(a) without reasonable excuse, refuses or fails to give that information, or
(b) knowingly or recklessly makes any statement in respect of that information which
is false or misleading in a material particular,

5

is guilty of an offence and liable on summary conviction to a fine not exceeding level 2
on the standard scale.
(4)
10

161
(1)

Nothing in this section authorises a local authority to require the disclosure of any
information if such disclosure would make the person holding it susceptible under any
enactment or rule of law to any sanction or other remedy.
Formal communications
A “formal communication” means any—
(a) notice,
(b) notification,

15

(c) direction,
(d) consent,
(e) confirmation,
(f) requirement,
(g) request,

20

(h) order,
(i) application (other than an application to a court),
(j) licence,
(k) acknowledgment, or
(l) decision,

25

used under or for the purposes of this Act.
(2)

A formal communication must be in writing.

(3)

A formal communication is served on or, as the case may be, submitted, given, made or
issued to, a person if it is—
(a) delivered to the person at the place mentioned in subsection (4),

30

(b) sent, by post in a prepaid registered letter or by the recorded delivery service, to
the person at that place, or
(c) sent to the person in some other manner (including by electronic means) which the
sender reasonably considers likely to cause it to be delivered to the person on the
same or next day.

35

(4)

The place referred to in subsection (3) is—
(a) where the person is an individual, to the person at that person’s place of business
or usual or last known place of abode,


94

Housing (Scotland) Bill
Part 8—General and supplementary

87

(b) where the person is an incorporated company or body, to the secretary, chief clerk
or chief executive of the company or body at its registered or principal office, or
(c) where the person is a public office-holder, to the office-holder at the officeholder’s principal office.
(5)

Where the person to which a formal communication is to be delivered or sent is an
incorporated company or body, the sender complies with subsection (3) by delivering or
sending it to the secretary, chief clerk or chief executive of the company or body.

(6)

A formal communication which is sent by electronic means is to be treated as being in
writing if it is received in a form which is legible and capable of being used for
subsequent reference.

(7)

A formal communication sent under subsection (3)(c) is, unless the contrary is proved,
to be treated as having been delivered on the next working day after the day on which it
was sent.

(8)

In subsection (7), “working day” means any day other than a Saturday, a Sunday or a
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday
in Scotland.

(9)

20

Subsection (10) applies where a person is unable to deliver or send a formal
communication to the owner or occupier of any house or other premises because that
person is not (having made reasonable inquiries) aware of the name or address of that
owner or occupier.

25

(10) Where this subsection applies, the formal communication may be served on or, as the
case may be, submitted, given, made or issued to the owner or occupier concerned by
addressing a copy of it to “The Owner” or, as the case may be, “The Occupier” of the
house or other premises (describing it or them) and causing a copy of it to be displayed
on or near the house or other premises.

5

10

15

162

30

(1)

The Scottish Ministers may by regulations make provision as to the form and content of
any formal communication authorised or required to be used under or for the purposes
of this Act.

(2)

Any formal communication in respect of which provision is made by such regulations
must be used in the form provided for, or in a form as close to it as circumstances
permit.

163
(1)
35

Forms

Offences by bodies corporate etc.
Where an offence under this Act committed—
(a) by a body corporate, is committed with the consent or connivance of, or is
attributable to any neglect on the part of, a person who—
(i)

is a director, manager or secretary of the body corporate, or

(ii) purports to act in any such capacity,
40

(b) by a Scottish partnership, is committed with the consent or connivance of, or is
attributable to any neglect on the part of, a person who—
(i)

is a partner, or

(ii) purports to act in that capacity,
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(c) by an unincorporated association other than a Scottish partnership, is committed
with the consent or connivance of, or is attributable to any neglect on the part of, a
person who—
(i)

is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,

5

the individual (as well as the body corporate, Scottish partnership or, as the case may be,
unincorporated association) is guilty of the offence and is liable to be proceeded against
and punished accordingly.
(2)
10

164

Ancillary provision

(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes or in consequence of this Act.

(2)

An order under subsection (1) may modify any enactment, instrument or document.

15

165

20

Where the affairs of a body corporate are managed by its members, subsection (1)
applies in relation to the acts and defaults of a member in connection with the member’s
functions of management as if the member were a director of the body corporate.

Orders and regulations

(1)

Any power of the Scottish Ministers under this Act to make orders or regulations is
exercisable by statutory instrument.

(2)

Any such power includes power to make—
(a) such incidental, supplemental, consequential, transitional, transitory or saving
provision as the Scottish Ministers think necessary or expedient,
(b) different provision for different purposes.

(3)

Unless contrary provision is made in subsections (4) to (6), a statutory instrument
containing an order or regulations under this Act is subject to annulment in pursuance of
a resolution of the Scottish Parliament.

(4)

No order—

25

(a) under section 119(2), or
(b) under section 164(1) containing provisions which add to, replace or omit any part
of the text of an Act,

30

is to be made unless a draft of the statutory instrument containing the order has been laid
before, and approved by resolution of, the Scottish Parliament.
(5)

Regulations under sections 74(1) and 76(6) are not to be made unless a draft of the
statutory instrument containing the regulations has been laid before, and approved by
resolution of, the Scottish Parliament.

(6)

Subsection (3) does not apply to any statutory instrument containing an order under
section 169(3) (commencement orders).

35
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Modification, revocation and repeal of enactments

(1)

Schedule 5 contains modifications and revocations of enactments in consequence of the
provisions of this Act.

(2)

The repeals of the enactments specified in column 1 of schedule 6 have effect to the
extent specified in column 2.

5

167

Crown application

(1)

This Act binds the Crown.

(2)

But subordinate legislation made under this Act need not bind the Crown.

(3)

No contravention by the Crown of any provision made by or under this Act makes the
Crown criminally liable; but the Court of Session may, on the application of any public
body or office-holder having responsibility for enforcing that provision, declare
unlawful any act or omission of the Crown which constitutes such a contravention.

(4)

Despite subsection (3), the provisions made by and under this Act apply to persons in
the public service of the Crown as they apply to other persons.

(5)

In the application of this Act to the Crown, “owner”—

10

15

89

(a) in the case of land or premises belonging to Her Majesty in right of the Crown and
forming part of the Crown Estate, means the Crown Estate Commissioners,
(b) in the case of any other land or premises belonging to Her Majesty in right of the
Crown, means the office-holder in the Scottish Administration or, as the case may
be, the government department having the management of the land or premises,

20

(c) in the case of land belonging to an office-holder in the Scottish Administration or
to a government department or held in trust for Her Majesty for the purposes of
the Scottish Administration or a government department, means that office-holder
or government department.
25

(6)

168
(1)
30

It is for the Scottish Ministers to determine any question which arises as to who is, for
the purposes of this Act, the owner of land or premises falling within paragraphs (a) to
(c) of subsection (5); and their decision is final.
Interpretation
In this Act, unless the context indicates otherwise—
“the 1987 Act” means the Housing (Scotland) Act 1987 (c.26),
“demolition notice” means a notice served under section 33(2),
“disabled person” has the same meaning as in the Disability Discrimination Act
1995 (c.50),
“formal communication” has the meaning given in section 161,

35

“HMO”, which is an acronym for “house in multiple occupation”, has the
meaning given in section 118(1),
“HMO licence” has the meaning given in section 117(2),
“HRA” is used as an acronym for “housing renewal area”,
“HRA action plan” has the meaning given in section 3,

40

“HRA designation order” means an order made under section 1,
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“house”—
(a)

5

means any living accommodation which is, or which is capable of being,
occupied as a separate dwelling (other than a mobile home or any other
living accommodation which is not a building), and

(b) includes—
(i) any part of the living accommodation (including its structure and
exterior) which is, and any common facilities relating to it which are,
owned in common with others, and
(ii) any yard, garden, garage, out-house or other area or structure which
is, or which is capable of being, occupied or enjoyed together with the
living accommodation (solely or in common with others),

10

“land” means any land (including any structure or erection on the land) other than
land which consists of or on which there are any premises,
15

“landlord” means any person who lets a house under a tenancy, and includes the
landlord’s successors in title,
“living accommodation” means any place which is, or which is capable of being,
occupied for the purposes of human habitation,

20

25

30

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39); and references to a local authority in
relation to any land or premises are to the authority for the area in which the land
is or, as the case may be, the premises are situated,
“maintenance” includes repairs and replacement, cleaning, painting and other
routine work, gardening, and the reinstatement of part (but not most) of premises
(but does not include demolition, alteration or improvement, or any internal
decoration of any part of premises which are not owned in common, unless
reasonably incidental to any such repairs etc.); and “maintain”, “maintaining” and
other cognate words are to be construed accordingly,
“maintenance account” means a bank or building society account opened for the
purpose of holding money to be used to pay costs incurred in connection with any
work carried out for the purpose of maintaining premises consisting of two or
more houses,
“maintenance order” has the meaning given in section 42,
“maintenance plan” has the meaning given in section 43,

35

“occupancy arrangement” means an arrangement other than a lease under which a
person is entitled, by way of contract or otherwise, to occupy any land or
premises,
“occupier” includes any person entitled to occupy any land or premises under a
tenancy or an occupancy arrangement (and “occupy”, “occupied” and “occupant”
are to be construed accordingly),

40

“premises”—
(a)

means any building which is, or which is capable of being, occupied
(separately or otherwise) for any purpose, and

(b) includes—
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(i) any part of the building (including its structure and exterior) which is,
and any common facilities relating to it which are, owned in common
with others, and
(ii) any yard, garden, garage, out-house or other area or structure which
is, or which is capable of being, occupied or enjoyed together with the
building or any part of it,

5

“private rented housing committee” and “private rented housing panel” are to be
construed in accordance with section 21,
“rent relief order” has the meaning given in section 27(1),
“repairing standard” has the meaning given in section 13,

10

“repairing standard enforcement order” means an order made under section 24(2),
“temporary exemption order” has the meaning given in section 134(1),
“tenancy” includes—
(a)

a sub-tenancy,

(b) any occupation of living accommodation by a worker employed in
agriculture under that person’s terms of employment,

15

but does not otherwise include any occupation under an occupancy arrangement,
“tenant” means a tenant under a tenancy,
“tolerable standard” has the meaning given in section 86 of the 1987 Act,
“work” includes maintenance, repair and improvement but does not include
demolition,

20

“work notice” means a notice served under section 30(2),
“worker employed in agriculture” is to be construed in accordance with section 17
of the Agricultural Wages (Scotland) Act 1949 (c.30).
25

(2)

References in this Act to land or premises may, where the context permits, be construed
as including reference to any part of that land or those premises which is, or which is
capable of being, occupied separately.

(3)

References in this Act to work in any premises include references to work—
(a) on any part of them which is a building, and
(b) in or on any part of them which is not a building.

30

(4)

References in this Act to the demolition of any premises include references to such
reconstruction of them as the local authority may approve.

(5)

References in this Act to a private rented housing committee which is determining a
tenant’s application or which has made a repairing standard enforcement order include
references to any successor private rented housing committee constituted under
Schedule 4 of the Rent (Scotland) Act 1984 (c.58).

(6)

References in this Act to the registering of a document in the appropriate land register
are to be treated as references to the recording of the document in the General Register
of Sasines or the registering of the information contained in the document in the Land
Register of Scotland as appropriate.

(7)

This Act does not apply in relation to houses or other living accommodation outwith
Scotland.

35

40
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Short title and commencement

(1)

This Act may be cited as the Housing (Scotland) Act 2005.

(2)

Sections 164 and 165 and this section come into force on Royal Assent.

(3)

The other provisions of this Act comes into force on such day as the Scottish Ministers
may by order appoint.
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SCHEDULE 1
(introduced by section 2)
HOUSING RENEWAL AREAS: PROCEDURE
Consultation
5

1 (1)

Where a local authority proposes to designate any locality in its area as an HRA, it must
give notice of that fact—
(a) to the owner and occupier of each house in the proposed HRA,
(b) where the proposed HRA includes any building which falls within paragraph 4,
the planning authority (where the planning authority is not the local authority),
(c) in at least two newspapers circulating in the local authority’s area (at least one of
which must, if practicable, be a local newspaper), and

10

(d) in such other manner as the local authority thinks fit.
(2)

The notice must—
(a) name a place where and specify the times at which a copy of a draft of the
proposed HRA designation order (the “draft order”) may be inspected free of
charge,

15

(b) describe, by reference to the statement made available by the local authority in
pursuance of section 69, the assistance which the authority proposes to provide
under Part 2 (scheme of assistance) in relation to the implementation of the HRA
action plan included in the draft order, and

20

(c) specify the period (of not less than 3 months from the date on which the notice is
given) during which representations concerning the draft order may be made to
the local authority.
(3)
25

The local authority must, as soon as reasonably practicable after considering any
representations made during the period specified in the notice—
(a) decide whether to submit the draft order to the Scottish Ministers, and
(b) give notice of its decision to the persons, and in the manner, mentioned in subparagraph (1).

(4)

The local authority may, before it makes its decision, modify the draft order in such
manner as it thinks fit.

(5)

Such a modification may not extend the proposed HRA.

(6)

The notice given under sub-paragraph (3)(b) must describe the general effect of any
modifications made (other than modifications which the local authority considers to be
insignificant).

30

35

Consideration by Scottish Ministers
2 (1)

The Scottish Ministers must acknowledge receipt of any draft order submitted to them
as soon as reasonably practicable after they receive it.

(2)

The Scottish Ministers must, as soon as reasonably practicable after giving such
acknowledgement—
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(a) approve or reject the draft order, and
(b) give notice of their decision to the local authority.
(3)

The Scottish Ministers may, before they make their decision—
(a) consult such persons as they think fit,
(b) modify the draft order in such manner as they think fit.

5

(4)

Such a modification may not—
(a) extend the proposed HRA, or
(b) vary the HRA action plan included in the draft order so as to identify any house
for demolition which is not so identified in the plan included in the draft order
submitted to them.

10

(5)

The Scottish Ministers must not modify the draft order in so far as it affects a building
which falls within paragraph 4 unless they have consulted the planning authority about
the proposed modification.

Notice of designation
15

3 (1)

The local authority must, as soon as practicable after making an HRA designation order,
give notice of that fact—
(a) to the owner and occupier of each house in the HRA,
(b) in at least two newspapers circulating in the local authority’s area (at least one of
which must, if practicable, be a local newspaper), and
(c) in such other manner as the local authority thinks fit.

20

(2)

The notice must—
(a) describe the general effect of the HRA designation order,
(b) describe, by reference to the statement made available by the local authority in
pursuance of section 69, the assistance which the authority proposes to provide
under Part 2 (scheme of assistance) in relation to the implementation of the HRA
action plan included in the order, and

25

(c) specify the places where, and the times at which, a copy of the order is to be made
available under section 7.
Listed buildings etc.
30

4

A building falls within this paragraph if it is—
(a) included in a list of buildings of special architectural or historic interest, being a
list compiled or approved under section 1 of the Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997 (c.9) (“the 1997 Act”),
(b) subject to a building preservation notice under section 3 of the 1997 Act, or

35
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SCHEDULE 2
(introduced by section 22)
PRIVATE RENTED HOUSING COMMITTEES: PROCEDURE ETC.
Notification of referral
5

1 (1)

The private rented housing committee to which a tenant’s application is referred under
section 23(1) must, as soon as practicable after receiving the reference, serve notice on
the landlord and the tenant—
(a) setting out the detail of the application in such manner as the committee think fit,
(b) stating that the president of the private rented housing panel has referred the
application to the committee for determination, and

10

(c) specifying the day by which any—
(i)

written representations, or

(ii) request to make oral representations,
must be made.
15

(2)

The day so specified—
(a) must be at least 14 days after the day on which the notice is served, and
(b) may, at the request of either party, be changed to such later day as the committee
think fit.

(3)
20

Inquiries
2 (1)

25

The committee must notify both parties of any change under sub-paragraph (2)(b).

The committee may, in considering an application, make such inquiries as they think fit
for the purposes of determining whether the landlord has complied with the duty
imposed by section 14(1)(b) in relation to the house concerned.

(2)

Inquiries may be made about matters other than those to which the application relates.

(3)

Inquiries must include—
(a) consideration of any timeous written representation made by or on behalf of the
landlord or tenant,
(b) where the committee receives a timeous request to make an oral representation,
hearing any such representation made by or on behalf of the landlord or tenant
who made the request, and

30

(c) consideration of any report about the state of repair of the house concerned which
the committee requests a third party to prepare.
(4)

A representation or request is timeous if it is received—
(a) by the day specified in the notice served under paragraph 1(1)(c), or

35

(b) where a later day is specified in a notice served under paragraph 1(2)(b), by that
later day.
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Evidence
3 (1)

The committee may, for the purposes of making inquiries, require the landlord, the
tenant or any other person—
(a) to attend a hearing of the committee, at such time and place as the committee may
specify, for the purposes of giving evidence,

5

(b) to give the committee, by such day as they may specify, such documents or
information as they may reasonably require.
(2)

Sub-paragraph (1) does not authorise the committee to require any person to answer any
question or to disclose anything which the person would be entitled to refuse to answer
or disclose on grounds of confidentiality in civil proceedings in the Court of Session.

(3)

Any person on whom a requirement under sub-paragraph (1) is served who—

10

(a) fails to attend a hearing of the committee as required by the citation,
(b) refuses or fails, while attending such a hearing as so required, to answer any
question,
(c) refuses or fails to give the committee any document or information so required,

15

(d) knowingly or recklessly makes any statement in respect of any information so
required which is false or misleading in a material respect, or
(e) deliberately alters, suppresses, conceals or destroys any document so required,
is guilty of an offence and liable on summary conviction to a fine not exceeding level 3
on the standard scale.

20

(4)

It is a defence for a person charged with an offence under sub-paragraph (3)(a), (b) or
(c) to show that the person had a reasonable excuse for the refusal or failure.

Expenses
4 (1)
25

The Scottish Ministers may pay to any person such allowances and expenses as they
may determine in respect of—
(a) the person’s attendance at a hearing of any private rented housing committee,
(b) the disclosure of anything required or requested by a committee (including any
report about the state of repair of a house which the committee requests the person
to prepare),
(c) anything else which the person was required or requested to do for the purposes of
or in connection with inquires made by a committee.

30

(2)

No such payments may be made to—
(a) the landlord,
(b) the tenant, or
(c) a representative of the landlord or tenant.

35

Recording and notification of decisions
5 (1)

This paragraph applies to any decision of a private rented housing committee—
(a) under section 24(1) (decision on a tenant’s application),
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(b) to vary or revoke a repairing standard enforcement order (see section 25),
(c) that a landlord has failed to comply with a repairing standard enforcement order
(see section 26(1)),
(d) to make or not to make a rent relief order (see section 26(2)(b)),
(e) to revoke a rent relief order (see section 27(4)),

5

(f) to grant, or to refuse to grant, a certificate under section 58.
(2)

A decision to which this paragraph applies—
(a) may be reached by majority, and
(b) must be recorded in a document which—
(i)

10

contains a full statement of the facts found by the committee and the
reasons for their decision,

(ii) explains the procedure for appealing the decision, and
(iii) narrates the effect of section 61 (which sets the date from which the
decision, and any order made or varied in pursuance of it, has effect).
15

(3)

The committee must, as soon as reasonably practicable after making a decision to which
this paragraph applies, serve notice of the decision on the landlord, the tenant and the
local authority.

(4)

Such a notice must be accompanied by a copy of—
(a) the document mentioned in sub-paragraph (2)(b),
(b) any order made or varied, or certificate granted, in pursuance of the decision, and

20

(c) any report which the committee considered before making the decision.
(5)

The local authority is entitled to disclose any notice and any copy document, order,
certificate or report it receives under this paragraph to—
(a) an authority administering housing benefit,
(b) a person providing services relating to housing benefit to, or authorised to
discharge any function relating to housing benefit of—

25

(i)

a local authority, or

(ii) an authority administering housing benefit.
Withdrawal of application
30

6 (1)

A tenant may withdraw an application under section 22(1) at any time (and the tenant is
to be treated as having withdrawn it if the tenancy concerned is lawfully terminated).

(2)

Where an application is withdrawn before the president of the private rented housing
panel refers the case to a private rented housing committee, the president may—
(a) abandon the application, or
(b) despite the withdrawal, continue to refer the case to a private rented housing
committee.

35

(3)

Where an application is withdrawn after it has been referred to a private rented housing
committee, the committee may—
(a) abandon their consideration of the application, or
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(b) despite the withdrawal—
(i)

continue to determine the application, and

(ii) if they do so by deciding that the landlord has failed to comply with the
duty imposed by section 14(1), make and enforce a repairing standard
enforcement order.

5

Procedure: further provision.
7 (1)

The Scottish Ministers may by regulations make further provision about the making or
determination of applications under section 22(1).

(2)

Those regulations may, in particular, provide that matters which are preliminary or
incidental to the determination of such an application may be dealt with by any
individual member of the private rented housing panel or a private rented housing
committee alone.

10

SCHEDULE 3
(introduced by section 108(3))
PENALTY CHARGE NOTICES UNDER SECTION 108

15

1

A penalty charge notice given to a person under section 108 by an authorised officer of
an enforcement authority must—
(a) state the officer’s belief that that person has committed a breach of duty,
(b) give such particulars of the circumstances as may be necessary to give reasonable
notice of the breach of duty,

20

(c) require that person, within a period specified in the notice—
(i)

to pay a penalty charge specified in the notice, or

(ii) to give notice to the enforcement authority that that person wishes the
authority to review the notice,
(d) state the effect of paragraph 8,

25

(e) specify the person to whom and the address at which the penalty charge may be
paid and the method or methods by which payment may be made, and
(f) specify the person to whom and the address at which a notice requesting a review
may be sent (and to which any representations relating to the review may be
addressed).

30

2

The penalty charge specified in the notice must be the amount (not exceeding £500)
prescribed for the time being by regulations made by the Scottish Ministers.

3 (1)

The period specified under paragraph 1(c) must—
(a) not be less than 28 days, and
(b) begin with the day after that on which the penalty charge notice was given.

35

(2)
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4 (1)

99

If, within the period specified under paragraph 1(c) (or that period as extended under
paragraph 3(2)), the recipient of the penalty charge notice gives notice to the
enforcement authority requesting a review, the authority must—
(a) consider any representations made by the recipient and all other circumstances of
the case,

5

(b) decide whether to confirm or withdraw the notice, and
(c) serve notice of their decision on the recipient.

10

(2)

A notice under sub-paragraph (1)(c) confirming the penalty charge notice must also state
the effect of paragraphs 5(1) to (4) and 7.

(3)

The enforcement authority—
(a) must withdraw the penalty charge notice if satisfied, following a review or at any
other time—
(i)

that the recipient did not commit the breach of duty specified in the notice,
or

(ii) that the notice was not given within the time allowed by section 108(2) or
did not comply with the other requirements imposed by or under this
schedule,

15

(b) may otherwise withdraw the penalty charge notice if satisfied, following a review
or at any other time, that the recipient is unlikely to commit a further breach of the
duty specified in the notice.

20

5 (1)

If after a review the penalty charge notice is confirmed by the enforcement authority, the
recipient may appeal by summary application to the sheriff against the penalty charge
notice.

(2)

An appeal against a penalty charge notice must be made within the period 28 days
beginning with service of the notice under paragraph 4(1)(c).

(3)

But the sheriff may on cause shown hear an appeal made after the deadline set by subparagraph (2).

(4)

An appeal against a penalty charge notice must be on one (or both) of the following
grounds—

25

(a) that the recipient did not commit the breach of duty specified in the penalty charge
notice, or

30

(b) that the notice was not given within the time allowed by section 108(2) or does
not comply with any other requirement imposed by or under this schedule.
(5)

The sheriff must determine an appeal against a penalty charge notice by upholding or
quashing the notice.

(6)

The recipient or the enforcement authority may, on point of law only, appeal to the
sheriff principal against the sheriff’s determination.

(7)

In this paragraph “sheriff” means the sheriff of the sheriffdom in which the house is
situated.

35

40

6

If the penalty charge notice is withdrawn or quashed, the authority must repay any
amount previously paid as a penalty charge in pursuance of the notice.

7 (1)

The amount of the penalty charge is recoverable from the recipient of the penalty charge
notice as a debt owed to the authority unless—
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(a) the notice has been withdrawn or quashed, or
(b) the charge has been paid.

(2)

Proceedings for the recovery of the penalty charge may not be commenced—
(a) before the end of the period mentioned in paragraph 4(1), or
(b) where within that period the recipient of the penalty charge notice gives notice to
the authority that the recipient wishes the authority to review the penalty charge
notice—

5

(i)

before the end of the period mentioned in paragraph 5(2), or

(ii) where the recipient appeals against the penalty charge notice, before the
end of the period of 28 days beginning with the day on which the appeal is
abandoned or determined by the sheriff.

10

8

In proceedings for the recovery of the penalty charge, a certificate which—
(a) purports to be signed by or on behalf of the person having responsibility for the
financial affairs of the enforcement authority, and
(b) states that payment of the penalty charge was or was not received by a date
specified in the certificate,

15

is sufficient evidence of the facts stated.
SCHEDULE 4
(introduced by section 122)
APPLICATIONS FOR HMO LICENCES: PROCEDURE

20

Content of application
1 (1)
(2)

An application for an HMO licence must be written in such form as the local authority
may reasonably require.
Such an application must set out—
(a) the address of the living accommodation concerned,

25

(b) in the case of an application by an individual, the name and address of the
applicant,
(c) in the case of an application by a body—
(i)

the name of the applicant,

(ii) the applicant’s principal office,

30

(iii) the name and address of each of the directors, partners or other persons
concerned in the management of the applicant,
(d) any other information which the Scottish Ministers may by order require to be set
out in such an application, and
(e) any other information which the local authority may reasonably require.

35

(3)

The application must be—
(a) signed by or on behalf of the applicant, and
(b) accompanied by the application fee (see section 145).
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Notice of application
2 (1)

A “notice of HMO application” is a notice which—
(a) states that an application for an HMO licence has been made in respect of living
accommodation,
(b) sets out the information described in paragraph 1(2) (excluding the information
described in head (c)(iii) of that provision),

5

(c) states the date of the notice,
(d) explains the procedure for making written representations about the application to
the local authority.
10

15

(2)

The applicant must cause a notice of HMO application to be displayed on or near to the
living accommodation concerned for 21 days from the date on which the application is
made.

(3)

The applicant must ensure that the notice of HMO application is designed and displayed
so that it can be conveniently read by the public.

(4)

The removal, obscuring or defacement of a notice of HMO application does not affect
compliance with sub-paragraphs (2) and (3) if the applicant—
(a) took reasonable steps to prevent (and did not cause) the removal, obscuring or
defacement, and
(b) on becoming aware of such an event, replaced the notice.

20

(5)

An applicant who considers that sub-paragraphs (2) and (3) have been complied with
must certify that fact to the local authority.

(6)

Where—
(a) a notice of HMO application is removed, obscured or defaced during the period
for which it must be displayed, but
(b) the applicant considers that compliance with sub-paragraphs (2) and (3) is,
because of sub-paragraph (4), unaffected,

25

the certificate must state the relevant circumstances.
(7)

If the local authority is satisfied that sub-paragraph (2) or (3) has not been complied
with in the manner certified by the applicant, it may require the applicant to cause a
notice of HMO application to be displayed on or near the living accommodation
concerned for 21 days from such date as the authority may specify.

(8)

Sub-paragraphs (3) to (7) apply in relation to a duty under sub-paragraph (7) as they
apply in relation to a duty under sub-paragraph (2).

(9)

On receiving an application for an HMO licence, the local authority—

30

(a) must send a copy of the application to the chief constable, and

35

(b) may give a notice of HMO application in a newspaper circulating in its area.
Notices: exceptions
3 (1)

This paragraph applies where the local authority considers, on the submission of any
applicant—
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(a) that the applicant has been unable to comply with paragraph 2(2) or (3) because of
a lack of necessary rights (of access or otherwise) despite having taken reasonable
steps for the purposes of acquiring those rights, or
(b) that complying with paragraph 2(2) or (3) is likely to jeopardise the safety or
security of any persons or premises.

5

(2)

Where this paragraph applies the local authority must—
(a) disapply paragraph 2(2) to (8) in relation to the application concerned by serving
notice of the disapplication to the applicant, and
(b) serve, or require the applicant to serve, notice of HMO application on the
occupiers of such premises in the vicinity of the living accommodation concerned
as the authority thinks fit.

10

(3)

The local authority must give notice under paragraph 2(9)(b) where this paragraph
applies because of sub-paragraph (1)(a) of this paragraph.

(4)

The local authority must not give notice under paragraph 2(9)(b) where this paragraph
applies because of sub-paragraph (1)(b) of this paragraph.

(5)

The Scottish Ministers may give directions to local authorities about circumstances in
which authorities must consider that compliance with paragraph 2(2) or (3) is likely to
jeopardise the safety or security of persons or premises.

(6)

Directions given under sub-paragraph 5 may be varied or revoked at any time.

15

20

Representations
4 (1)

A written representation about an application for an HMO licence is valid only if it—
(a) sets out the name and address of the respondent,
(b) is signed by or on behalf of the respondent, and
(c) is made on or before the deadline for making written representations.

25

(2)

The deadline for making written representations is—
(a) where one or more notices of HMO application has or have been—
(i)

displayed in pursuance of paragraph 2(2) or (7), or

(ii) served under paragraph 2(9)(b) or 3(2)(b),
the latest date specified in any such notice as the date by which written
representations must be made, or

30

(b) where no such notice is given, the date which is 21 days after the date on which
the application is made.
Inquiries
5 (1)

The local authority may make such inquiries about the application as the authority
thinks fit.

(2)

The local authority must make a report of any matter arising from any such inquiries
which the local authority considers relevant to the determination of the application.

35


110

Housing (Scotland) Bill
Schedule 4—Applications for HMO licences: procedure

103

Applicant’s opportunity to respond
6 (1)

The local authority must give the applicant a copy of—
(a) any valid written representation,
(b) any late written representation which the authority intends to consider, and
(c) any report made under paragraph 5(2).

5

(2)

10

A copy representation or report given under sub-paragraph (1) must be accompanied by
a notice specifying the period (of not less than 7 days from the date on which the notice
is given) during which the applicant may give a written response to the local authority
on any matter set out in the copy representation or report.

Hearings
7 (1)
(2)

The local authority may decide to hear oral representations about the application.
If the local authority decides to hold such a hearing, it must invite—
(a) the applicant,
(b) each respondent who has made a valid written representation or a late written
representation which the authority intends to consider, and

15

(c) any other person it thinks fit,
to make oral representations.
(3)

20

An invitation under sub-paragraph (1) must be given not less than 7 days before the
proposed hearing.

Consideration of application
8 (1)

Before determining an application for an HMO licence, the local authority must
consider any—
(a) valid written representations (unless withdrawn),
(b) reports made under paragraph 5(2),
(c) written responses given by the applicant in pursuance of paragraph 6(2) (within
the period specified in that paragraph), and

25

(d) oral representations made in pursuance of paragraph 7.

30

(2)

The local authority must not consider any written representation which is invalidated by
paragraph (a) or (b) of paragraph 4(1).

(3)

But the local authority may consider a late written representation if it is satisfied that it
was reasonable for the respondent to make the representation after the deadline for
doing so.

Time limit for determining application
9 (1)

The local authority must decide whether to grant or refuse an application for an HMO
licence within 12 months of it receiving the application.

(2)

The period mentioned in sub-paragraph (1) may be extended by the sheriff, on summary
application by the local authority, by such period as the sheriff thinks fit.

35
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(3)

The sheriff may not extend a period unless the local authority applies for the extension
before the period expires.

(4)

The applicant is entitled to be a party to any proceedings on such a summary
application.

(5)

The sheriff’s decision on such an application is final.

(6)

If the local authority does not determine an application for an HMO licence within the
period mentioned in sub-paragraph (1) (or that period as extended), the authority is to be
treated as having decided to grant the HMO licence unconditionally.

(7)

Sub-paragraph (6) does not affect the local authority’s power to vary or revoke an HMO
licence granted in pursuance of that sub-paragraph.
SCHEDULE 5
(introduced by section 166(1))
CONSEQUENTIAL CHANGES
PART 1
MODIFICATION OF ACTS

15

References to “standard amenities”
1

A reference in any previous enactment to “standard amenities” within the meaning of—
(a) section 39 of the Housing (Financial Provision) (Scotland) Act 1968 (c. 31),
(b) section 7 of the Housing (Scotland) Act 1974 (c.45), or
(c) section 244 of the 1987 Act,

20

is a reference to standard amenities within the meaning of section 70(4).
Crofters Holdings (Scotland) Act 1886 (c.29)
2

For paragraph 1A of the Schedule to the Crofters Holdings (Scotland) Act 1886,
substitute—
“1A

25

Work carried out in implementation of an HRA action plan included in an
HRA designation order made under section 1 of the Housing (Scotland) Act
2005 (asp 00).”.

Land Compensation (Scotland) Act 1973 (c.56)
3
30

In section 27(7) of the Land Compensation (Scotland) Act 1973—
(a) in paragraph (a), for the words “an order under section 88 of that Act” substitute
“an HRA designation order under section 1 of the Housing (Scotland) Act 2005
(asp 00)”,
(b) in each of paragraphs (b) and (c), at the end insert “of 1987”,
(c) for paragraph (d), substitute—

35
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Rent (Scotland) Act 1984 (c.58)
4

The Rent (Scotland) Act 1984 is amended as follows.

5

For “rent assessment”, in each place where those words appear in—
(a) sections 44, 46(6), 48(1), 49(2), 50(4), 53(1), 60(2), 65(1) and (2), 66(1) and (5),
66A(2) and (3), 67(1), 68, 70(1) and (4), 71(1), 72(1), 74(1), 77, 80(1), 81(1) (in
the definition of “register”), 85(1)(b) and 115(2),

5

(b) paragraphs 1, 5 to 7 and 11 of Schedule 4,
(c) paragraphs 6, 7(1), 8(1), 11(3), 12 and 13(1) of Schedule 5,
(d) paragraphs 2(1) and (2), 5, 6(1), 7(1) and (2) and 9(b) of Schedule 6,
(e) the titles of sections 44, 65, 66, 71, 72 and 77 and the title of Schedule 4,

10

(f) the cross-headings before paragraphs 8 and 13 of Schedule 5,
substitute “private rented housing”.
6

In section 106—
(a) in subsection (1), for the words “Part XIII of the Housing (Scotland) Act 1987”
substitute “a grant or loan under Part 2 of the Housing (Scotland) Act 2005 (asp
00)”,

15

(b) in subsection (2), for the words “section 241(2) of the Act of 1987” substitute
“section 72(7) of the said Act of 2005”,
(c) for subsection (5), substitute—
“(5)

20

In this section—
“standard amenities” has the meaning given by section 70(4) of the said
Act of 2005; and
“tolerable standard” has the meaning given by section 86 of the Housing
(Scotland) Act 1987 (c. 26).”.

25

7

In section 115(1), for the definition of “rent assessment committee” substitute—
““private rented housing committee” has the meaning assigned to it by
section 44 above;”.

8

In paragraph 5 of Schedule 4, the words “to act for any registration areas” are repealed.

Housing (Scotland) Act 1987 (c.26)
30

9

The 1987 Act is amended as follows.

10

In section 107, after “amenities”, where it first occurs, insert “(within the meaning given
by section 70(4) of the Housing (Scotland) Act 2005 (asp 00))”.

11

In section 308(1), for “sections 88 or” substitute “section”.

12

In section 311(1), for paragraph (b) substitute—
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“(b) if the house is in a housing renewal area (within the meaning of the
Housing (Scotland) Act 2005 (asp 00)), the date on which the order
designating it was made under section 1 of that Act of 2005 and the
authority which made it;”.

5

13

In section 338(1), for the definition of “disabled person” substitute—
““disabled person” has the same meaning as in the Disability
Discrimination Act 1995 (c.50),”.

14

10

In paragraph 1 of Schedule 9, for “sections 108(3), 131(2) and 164(4)” substitute
“section 131(2)”.

Housing (Scotland) Act 1988 (c.43)
15

In the Housing (Scotland) Act 1988, for “rent assessment”, in each place where those
words appear in—
(a) sections 17(3) to (5), (7) and (8), 24(3), 25(1) and (4) to (7), 25A(4), 25B(1) and
(3), 34(1), (3) and (4), 44(3), 48(1) and (2), 48A, 49(1) and (2) and 68,
(b) the titles of sections 25, 25B, 34, 35 and 48,

15

substitute “private rented housing”.
Tribunals and Inquiries Act 1992 (c.53)
16

20

In paragraph 59 of Schedule 1 to the Tribunals and Inquiries Act 1992, for “rent
assessment” substitute “private rented housing”.

Scottish Public Services Ombudsman Act 2002 (asp 11)
17

In paragraph 5 of schedule 3 to the Scottish Public Services Ombudsman Act 2002, for
“rent assessment” substitute “private rented housing”.
PART 2
REVOCATION OF SUBORDINATE LEGISLATION

25

The Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple Occupation) Orders
18

The following orders are revoked—
(a) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple
Occupation) Order 2000 (S.S.I. 2000/177),

30

(b) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple
Occupation) Amendment Order 2002 (S.S.I. 2002/161), and
(c) the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple
Occupation) Amendment Order 2003 (S.S.I. 2003/463).
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SCHEDULE 6
(introduced by section 166(2))
REPEALS
Enactment
5

Caravan Sites and Control
Development Act 1960 (c.62)

Extent of repeal
of In schedule 1, paragraph 11A.

Land Compensation (Scotland) Act In section 34(2), the words “and paragraph 12 of
Schedule 8 to”.
1973 (c.56)
In section 36(4)(b), the words “or section 214 of
the Housing (Scotland) Act 1987”.

10

Civic Government (Scotland) Act Section 87(5).
1982 (c.45)
Housing (Scotland) Act 1987 (c.26)

Sections 85(3), 88 to 106 and 108 to 113.
Part 8.
Sections 214, 215, 217, 218 and 219(1)(a).

15

Part 13.
In sections 309(1) and 310, the word “88,”.
Section 311(1)(e).
In section 338(1), the definitions of “disabled
occupant”, “housing action area”, “improvement”,
“improvement grant”, “repairs grant” and
“standard amenities”.

20

Schedules 7, 8, 10, 11 and 17 to 19.
In schedule 23, paragraph 1.
25

Housing (Scotland) Act 1988 (c.43)

Section 2(8) and (9).
In schedule 7, paragraphs 10 to 16.
In schedule 8, paragraphs 6 and 7.
In schedule 9, paragraph 12.

Local Government Act 1988 (c.9)
30

Sections 24 to 26.

Local Government and Housing Act In schedule 11, paragraph 95.
1989 (c.42)
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Enactment

Agricultural Holdings
Act 1991 (c.55)
Clean Air Act 1993 (c.11)
5

Extent of repeal
(Scotland) In schedule 11, paragraph 54.
Section 62(2)(c).

Leasehold Reform, Housing and Section 157(4).
Urban Development Act 1993 (c.28)
Abolition of Feudal Tenure etc. In schedule 12, paragraph 48(6) to (12) and (16)
(Scotland) act 2000 (asp 5)

10

Housing (Scotland) Act 2001 (asp Section 92(3) and (6)
10)
In section 93(1) and (3), the words “or (3)”.
Part 6.
In schedule 10, paragraph 13(23) to (35) and
(41)(c).

15

Antisocial Behaviour etc. (Scotland) Sections 81(3)(d) and 83(6)(c).
Act 2004 (asp 8)
Housing Act 2004 (c.34)
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.

The Bill is in 8 parts.

5.

These are:


Part 1 – Housing standards



Part 2 – Scheme of assistance for housing purposes



Part 3 – Provision of information on sale of house



Part 4 – Licensing of houses in multiple occupation



Part 5 – Mobile homes



Part 6 – Amendment to criteria used to assess suitability to act as landlord



Part 7 – Rights of entry



Part 8 – General and supplementary

Background
6.
The main purpose of the Bill is to address problems of condition and quality in private
sector housing (although some provisions also relate to the social rented sector). Owner
occupation is now the largest tenure and the whole private sector, including private rented
housing, amounts to over 70% of Scottish housing.
7.
The findings of the 2002 Scottish House Condition Survey showed the extent of these
problems. For example, in the owner-occupied sector 27% of houses and 40% of flats had at
least one element in a state of urgent disrepair (which means that, if repair is not carried out, the
fabric of the building would deteriorate further or health and safety would be placed at risk).
8.
The approach taken by this Bill is based on the work of the Housing Improvement Task
Force, which was set up by Ministers in December 2000. Its remit was to consider issues
relating to housing quality in the private sector and the house buying and selling process. The
Task Force‘s first report, Issues in Improving Quality in Private Housing (2002), confirmed that,
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although most private sector housing is in good condition, a significant proportion is in poor
repair. The Task Force published its final report and recommendations, Stewardship and
Responsibility: A Policy Framework for Private Sector Housing in Scotland, in March 2003.
The Bill builds on those recommendations.
Overview of the Bill
9.
Part 1 of the Bill deals with various aspects of housing standards. Chapter 1 gives a local
authority power to designate as a Housing Renewal Area an area with a concentration of houses
that are sub-standard or with any houses that are damaging the amenity of the area because of
their appearance or state of repair. Within a Housing Renewal Area the local authority will be
able to implement an action plan to improve the area.
10.
Chapter 2 requires a local authority to include in its local housing strategy details of its
policy for identifying areas that should be designated as Housing Renewal Areas and a strategy
for dealing with housing that is below the Tolerable Standard. Chapter 3 amends the Tolerable
Standard, in relation to thermal insulation, waterless closets and the electrical supply.
11.
Chapter 4 defines the statutory repairing standard that has to be met by a private landlord.
It also expands the functions of the Rent Assessment Panel (and renames it the Private Rented
Housing Panel) to provide private tenants with a new means of enforcing the repairing standard.
12.
Chapter 5 deals with the issue by local authorities of work notices requiring work to be
carried out on houses in Housing Renewal Areas and on substandard houses. Local authorities
may also require demolition of houses in serious disrepair. The Bill gives them powers to carry
out required work and demolitions when the owner fails to do so.
13.
Local authorities are given powers to issue maintenance orders in Chapter 6. A
maintenance order requires the drawing up and implementation of a plan to ensure the
maintenance of a house or houses to a reasonable standard. If the owners do not draw up or
implement a plan, the local authority may do so.
14.
Chapter 7 gives a new right to a private sector tenant to carry out adaptations to meet the
needs of a disabled occupant. The tenant must obtain the consent of the landlord, who may
withhold it only on reasonable grounds.
15.
Chapter 8 deals with appeals and other matters, including listed buildings and the service
of documents, while Chapter 9 defines some of the terms used in Part 1 of the Bill.
16.
Part 2 sets out the details of the scheme of assistance for housing purposes. This allows
local authorities to provide assistance to house owners for repairs, improvements and
adaptations. The assistance can take the form of grants, loans, subsidised loans, practical
assistance, information or advice. In certain circumstances local authorities must provide
assistance. This Part replaces the scheme of improvement grants contained in Part 13 of the
Housing (Scotland) Act 1987 and section 92(3) of the Housing (Scotland) Act 2001.

3
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17.
Part 3 gives the Scottish Ministers powers to require sellers of houses or their agents to
provide specified information to potential buyers. Ministers also have powers to require
additional information to be provided to tenants of local authorities and registered social
landlords who request a valuation in connection with the right to buy.
18.
In Part 4 the system of licensing of houses in multiple occupation, which is presently
founded in secondary legislation under the Civic Government (Scotland) Act 1982, is re-enacted
in primary legislation, with some changes to its details.
19.
Part 5 amends legislation relating to occupiers of mobile homes who let stances. This is
in relation to the provision of an advance written statement of terms. Condition, but not age, can
be taken into account when deciding whether a mobile home is detrimental to a site. There is
also a provision to improve protection for mobile home occupiers against harassment.
20.
Part 6 gives Ministers powers to issue a Letting Code, and provides that the Code,
together with the nature of any agency arrangement, should be taken into account by local
authorities when deciding whether a landlord is a fit and proper person under the terms of the
Antisocial Behaviour (Scotland) Act 2004.
21.
Part 7 deals with rights of local authorities, Private Rented Housing Committees, house
owners, landlords and the police to enter houses for specified purposes, such as carrying out
work.
22.

Part 8 deals with various technical matters.

23.

Commentary explaining the provisions in each Part is provided below.

COMMENTARY ON PARTS
PART 1 – HOUSING STANDARDS
Chapter 1 – Housing renewal areas
Designation of Housing Renewal Areas
24.
Section 1 sets out the criteria for a local authority to designate any locality as a housing
renewal area (HRA). These are either that a significant number of the houses in that locality are
sub-standard (for example, below the Tolerable Standard or in serious disrepair) or that the
appearance or state of repair of any houses in the area is adversely affecting the amenity of the
locality. This replaces the Housing Action Areas provisions in sections 89 to 91 of the Housing
(Scotland) Act 1987.
25.
The procedure for the declaration of a Housing Renewal Area is set out in section 2,
subsection (1) of which provides that an HRA designation order must set out the reasons for
designation (which must be from those set out in section 1) and that the order must include an
HRA action plan and a map of the area covered by the plan. Subsection (2) establishes that the
Scottish Ministers must approve a draft designation order before the order can be made.
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26.
Schedule 1 details the procedure to be followed where a local authority proposes to
designate an HRA. Paragraph 1 sets out the procedure for notification in the proposed HRA
(including who should be notified) and requires that the notice must give information on
availability for inspection of the draft designation order, a general indication as to how the
scheme of assistance will be applied, and the specific timescale for the local authority to receive
representations (which is at local authority discretion, but must not be less than 3 months from
the date on which the notice is given). After considering representations the local authority may
submit the draft designation order to the Scottish Ministers for approval. Whether the draft is
submitted for approval or the local authority chooses not to take forward the HRA, it must give
notice of its decision in the same way that it gave notice of the proposal to declare an HRA. The
local authority may modify the order to take account of representations, but it cannot extend the
area covered by the draft order. The notification given where a draft order is submitted to the
Scottish Ministers must contain information on the general effect of any significant modification.
27.
Paragraph 2 of schedule 1 sets out how the Scottish Ministers should consider a draft
designation order. Ministers may approve or reject a draft order, and can modify the draft order
before they decide to approve or reject. Ministers may not modify the draft designation order to
extend the HRA or to identify houses for demolition that were not in the draft order, as submitted
by the local authority. In conjunction with paragraph 4, it also sets out circumstances where
Ministers must consult with planning authorities if they wish to make a modification affecting
various listed or protected buildings. Ministers should give their decision as soon as reasonably
practicable.
28.
Paragraph 3 of schedule 1 sets out the notification requirements where a local authority
finally makes an HRA designation order. Notice must be given to each owner and occupier of
each house in the HRA, in at least two newspapers circulating in the area and in any other way
the local authority thinks fit. The notice must describe the general effect of the order, assistance
to be offered under the scheme of assistance and where and when a copy of the order will be
available for public inspection.
29.
Section 3 makes more detailed provision about HRA action plans. It defines an HRA
action plan as a strategy for securing an improvement in the condition and quality of housing in
the HRA. Subsection (2) requires that the action plan must identify houses in the area covered
by the plan which require to be demolished or need work to bring them into (and keep them in) a
reasonable state of repair or to enhance the amenity of the HRA. The plan must specify the work
(and the standard of the work) required, along with any steps that the local authority requires to
be taken in carrying out the work. This work can include demolition. The action plan must also
set out how the scheme of assistance will apply where a house is affected by the action plan.
Subsection (3) lists some examples of what work identified in the action plan may be intended
to do. Subsection (4) allows for work to be carried out to houses adjacent to or associated with
those identified in the action plan. This will, for example, allow work to be carried out to an
identified house, which can only be completed by carrying out work on an adjacent house.
30.
Section 4 covers circumstances where the designation order may be varied. The local
authority may vary an order on the request of an owner of a house identified in the action plan,
but any variation can only apply to that house and the local authority must consult the owner and
other people that it feels may be affected. The local authority may vary the designation order at
any time in a way that does not significantly adversely affect any person. If a variation is made,
5
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the local authority must inform anyone it considers affected by the variation, describing the
variation and stating where a copy of the modified designation order may be viewed.
31.
Section 5 covers circumstances where the designation order is revoked. The authority
must revoke the order when the work is complete or as directed by the Scottish Ministers. The
local authority can, with the consent of the Scottish Ministers, revoke the order if the
circumstances which led to the order being made have changed. Where the order is revoked,
works notices issued as part of the HRA will no longer have effect. The local authority must
notify those it considers to be affected by a revocation, except where revocation is because all
the work required has been completed.
32.
Section 6 gives the Scottish Ministers the power to give directions to local authorities
about identifying areas suitable for designation as HRAs. Any local authority affected must
comply with these directions. Directions can be general or specific, applying to a number of local
authorities, an individual local authority as a whole, or to areas within an individual local
authority, amongst other things.
33.
Section 7 requires the local authority to make available for free public inspection a copy
of each HRA designation order in force for its area. The local authority can choose how to do
this, but the copy orders must be reasonably obtainable.
Implementation of HRA action plans
34.
Section 8 requires that the local authority take reasonable steps to implement the action
plan and as part of this inform owners and occupiers affected by the action plan about how it will
do this. The local authority also must inform owners and occupiers on progress in implementing
the action plan.
35.
Section 9 applies where a person is permanently displaced from his or her living
accommodation as a result of the implementation of the HRA action plan. Where a person was
residing in the affected living accommodation on the day that the draft designation order was
notified to the occupier, then the local authority must secure that the person is provided with
suitable alternative accommodation, where they are asked to do so by that person. If possible,
the local authority should meet requests for accommodation within a reasonable distance of the
affected living accommodation.
Chapter 2 – Strategic housing functions
36.
Section 10 amends the requirement in the Housing (Scotland) Act 2001 for local
authorities to prepare a local housing strategy. It expands the purpose to be accomplished by the
local authority to include ‗improves the standard of housing in the authority‘s area‘. It also adds
a requirement that the local housing strategy must set out a strategy for identifying and dealing
with houses which fail the Tolerable Standard, along with the local authority‘s policy for
designating Housing Renewal Areas.
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Chapter 3 – The tolerable standard
37.
Section 11 extends the definition of a house meeting the Tolerable Standard (set out in
section 86 of the Housing (Scotland) Act 1987) to include satisfactory thermal insulation and
electrical safety. It also amends the existing reference in section 86 of the 1987 Act to include a
waterless closet. The Scottish Ministers will have the power to issue guidance on the tolerable
standard, to which local authorities and others must have regard.
Chapter 4 – The repairing standard
Landlord’s duty to repair and maintain
38.
Section 12 sets out the tenancies that the repairing standard applies to. It will apply to all
tenancies, except Scottish secure tenancies and short Scottish secure tenancies, houses purchased
by a local authority to be repaired and used as housing accommodation as an alternative to
demolition, or agricultural tenancies under the Agricultural Holdings (Scotland) Act 1991. In
terms of the interpretation section (section 168) the standard does not apply to occupancy
arrangements as they are not tenancies.
39.
Section 13 outlines the definition of the repairing standard. Subsection (1) sets out the
criteria to be met if a house is to meet the repairing standard. Subsection (2) requires that, in
determining whether a house is fit for human habitation, regard should be had to whether, and to
what extent, the house fails to meet building regulations in force in the area. Subsection (3)
states that the standard of repair of the structure and exterior of the house should have regard to
the age, character and prospective life of the house and the nature of the locality. Subsection (4)
means that gas, water and electricity supplies which are the landlord‘s responsibility but are
outside the house are also covered.
40.
Landlords‘ duties to repair and maintain a property are set out in section 14. Landlords
have a duty to ensure that the house meets the repairing standard. They must ensure that work is
carried out at the start of the tenancy so that the house meets the standard, and at all times during
the tenancy, but this latter duty only applies where the landlord is notified by the tenant of a
problem or the landlord otherwise becomes aware that work is required. This work should be
carried out within a reasonable time and must include making good any damage caused in
carrying out the work.
41.
Section 15 details how the repairing standard applies to flats or other situations where the
house forms part only of the premises. Subsection (1) makes clear that the reference in the
repairing standard to the structure and exterior of the house includes any part of the building in
which the landlord has an interest. This has the effect of including common property in the
assessment of the repairing standard in relation to the structure and exterior. In terms of
subsection (2), the landlord is only obliged to carry out work that will have an effect on the parts
of the premises that the tenant is entitled to use.
42.
Section 16 excludes from the landlord‘s duty under the repairing standard any work
where the tenant has the responsibility for the work and the house is let for a period of not less
than three years. In addition, where the need for work under the duty arose from the tenant‘s
action, the duty would not apply. The duty under the repairing standard does not include
7
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rebuilding or reinstating a house that is damaged or destroyed or work on anything that the
tenant is entitled to remove from the house. The subsection also provides that the landlord has
not failed to comply with the obligation where he has tried to carry out the required work, but
cannot obtain rights to do so.
43.
Section 17 prevents contracting out from the landlord‘s obligation under section 14(1)
through the terms of a tenancy or other agreement between a landlord and tenant, unless consent
has been obtained from the sheriff under section 18.
44.
Section 18 provides that the landlord‘s duty to repair and maintain the property may be
varied or excluded by order of the sheriff, on application from landlord or tenant. This can be
done only if the sheriff considers it reasonable and both parties consent.
45.
A landlord must inspect a house before a tenancy starts to identify any work required to
meet the repairing standard. The landlord must tell the tenant of any work needed to meet the
standard (section 19). Landlords must give tenants, on or before the tenancy starts, written
information on the repairing standard and the landlord‘s duties under the standard. The Scottish
Ministers can issue guidance on the information to be provided to tenants, to which landlords
must have regard (section 20).
Enforcement of repairing standard
46.
Section 21 sets out the basis for the Private Rented Housing Panel and Private Rented
Housing Committees, which will be formed by renaming the existing Rent Assessment Panel
and Rent Assessment Committees constituted under Schedule 4 to the Rent (Scotland) Act 1984.
As well as carrying out the duties set out in this Chapter and schedule 2 to the Bill in relation to
enforcement of the repairing standard obligations, they will also carry out all of the existing
work of the Rent Assessment Panel and Rent Assessment Committees. The president of the
Panel must monitor how the Committees exercise their functions in relation to the repairing
standard and can give guidance and (except in relation to particular cases) directions.
47.
Section 22 outlines the right of a tenant, who believes that his or her landlord has not
complied with the repairing standard duty, to apply to the Panel to seek a determination as to
whether the landlord has complied with their duties under the repairing standard. An application
can only be made to the Panel if the tenant has informed the landlord of the need for work to be
done. An application to the Panel cannot be made if the landlord is a local authority, a registered
social landlord, Scottish Water or Scottish Homes.
48.
Schedule 2 sets out the procedure to be adopted by a Private Rented Housing Committee
in determining an application. Under paragraphs 1 and 2 the landlord and tenant must be
notified and given the opportunity to make written or oral representations. The Committee may
also make other inquiries, including inquiries about matters not included in the application.
Under paragraph 3, the Committee may cite any person to give evidence or information. It is
an offence to refuse to give such information, to make a false or misleading statement in respect
of information required, or to conceal or destroy any documents requested. Once the Committee
reaches its decision, which can be by a majority, it must record it in a full report which must be
sent to the landlord, tenant and local authority (paragraph 5). Paragraph 6 provides that, even
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if the tenant withdraws the application, the Committee may continue to consider the case and
make a repairing standard enforcement order if appropriate.
49.
Section 23 makes provision about the process whereby the president of the Private
Rented Housing Panel decides whether to refer an application to a Private Rented Housing
Committee or reject it. Section 24 requires the Committee to which an application is referred to
decide whether the landlord has complied with his repairing obligations. If it decides that the
landlord has failed to comply, it must issue a repairing standard enforcement order, requiring the
landlord to carry out work to meet the repairing standard, within a specified period of at least 21
days. The order may state specific things that the landlord must do to meet the standard. If it
decides that the landlord is unable to comply because he is unable to obtain rights of access, it
must notify the local authority.
50.
Section 25 allows a Private Rented Housing Committee to vary or revoke a repairing
standard enforcement order. This includes extending the period within which work must be
completed, when the Committee is satisfied that the work was not or will not be completed
within the original period set and either considers that satisfactory progress has been made or
that a written undertaking from the landlord that work will be completed by another date is
satisfactory.
51.
Section 26 sets out the procedure if a landlord fails to comply with a repairing standard
enforcement order. The Committee must notify the local authority of the failure and may serve a
rent relief order. The landlord is not to be treated as having failed the standard if the Committee
is satisfied that he or she has tried but is unable to obtain rights, such as rights of access, that are
necessary for him or her to carry out the work, or that the work is dangerous. Section 27
provides that a rent relief order reduces the rent payable by up to 90% but does not otherwise
affect the tenancy. The order falls when the work has been completed or the repairing standard
order is revoked, and a rent relief order may be revoked by the Committee at any time.
52.
Section 28 makes it an offence for a landlord to fail to comply with a repairing standard
enforcement order or to enter into a tenancy or occupancy arrangement while a repairing
standard enforcement order is in effect, unless the Committee consents.
53.
The work of the Panel will be the subject of an annual report. Section 29 sets out what
the report should cover and that the report must be submitted to the Scottish Ministers, who must
lay any report before the Scottish Parliament. The report will be prepared by the President of the
Panel and will cover the work of the President, the Panel and the Private Rented Housing
Committees in the period up to 31 December each year.
Chapter 5 – Repair, improvement and demolition of houses
Work notices and demolition notices
54.
Section 30 provides that a local authority may require an owner of a house to carry out
work as part of the implementation of a Housing Renewal Area action plan, or to bring any substandard house into a reasonable state of repair, by serving a work notice. The definition of substandard for the purpose of the notice is set out in section 65: a house is sub-standard if it does

9
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not meet the tolerable standard, is in a state of serious disrepair, or is in need of repair such that,
if nothing is done, it is likely to deteriorate into serious disrepair or damage any other house or
premises. Section 60 sets out that a work notice must be served on each owner and occupier, any
person holding a heritable security over the house, any person who receives rent for the house,
and any other person appearing to the local authority to have an interest in the house. The notice
is treated as being served on the day that it is served on the owner. The notice is valid despite its
not being served on persons other than the owner, if the local authority has tried to identify such
persons, using its powers in section 160, but has been unable to do so.
55.
The work notice must specify why the work needs to be carried out, the work that needs
to be carried out, the period within which the work must be completed, and the standard the
house must meet on completion of the work. The local authority must allow a period it considers
reasonable for completion of the work, which must not be less than 21 days after the date of
serving of the notice. The local authority can also specify in the notice what steps they require to
be taken in the carrying out of the work.
56.
Section 31 gives the local authority the power to suspend the work notice if they believe
that the work required will be detrimental to the health of any resident. The suspension can be
lifted at any time. The local authority must notify the people on whom the original notice was
served of any suspension or lifting of the suspension and may specify how the work should be
carried out, in addition to, or in place of, the original (or subsequent) notice. Where a suspension
is lifted the local authority can extend the period for completion of the work.
57.
Section 32 allows a local authority to revoke a work notice if the building concerned is
demolished or the work is no longer necessary.
58.
Section 33 applies to a house identified for demolition in an HRA action plan as a result
of serious disrepair. The local authority may require demolition by serving a demolition notice.
The notice must specify why the house is to be demolished and the standard to which the
demolition is to be carried out. This includes specifying the condition that the site is to be left in
when work is completed. The notice will also state the time within which the demolition is to be
carried out, which may not be less than 21 days.
59.
Section 34 allows the local authority to extend the period for completion of the work
required by a work notice or demolition required by a demolition notice, if it considers that
satisfactory progress has been made in carrying out the work or demolition, or if the owner has
given a written undertaking that the work or demolition will be carried out by a later date, which
date is considered to be satisfactory.
Enforcement by local authority
60.
Under section 35, where the owner of a house fails to comply with a work notice or
demolition notice within the time required, the local authority may carry out the work required
by the notice. The local authority may also do this where the owner has given notice to the local
authority that he or she cannot carry out the work because of not having the necessary rights (and
having been unable to acquire them) or that he or she considers that carrying out the work could
endanger any person. In carrying out such work, the local authority may also carry out any
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additional work it finds to be necessary which could not reasonably have been anticipated when
the original work notice or demolition notice was served. The additional work which may be
carried out must be required to implement an HRA action plan or bring any sub-standard house
into a reasonable state of repair. Before carrying out this additional work, the local authority
must give 21 days notice. This notice requirement does not apply if the situation is urgent or if it
would be impractical to carry out the work required by the original notice without carrying out
the additional work that needs to be done.
61.
Section 36 enables a local authority to carry out work in relation to the repairing standard
duty where a Private Rented Housing Committee notifies the local authority that a landlord is
unable to comply with the duty or has failed to comply with a repairing standard enforcement
order. If the landlord is unable to comply with the duty, the local authority may carry out the
necessary work. If an order has been made, the local authority may carry out the works required
by the order and any additional work which is found to be necessary to enable the work required
by the order to be carried out. The local authority must give 21 days notice to the landlord and
tenant of any works, unless the situation is urgent or the works are additional works which have
to be carried out before the works specified in the order can continue.
62.
Section 37 refers to circumstances where the local authority is required or authorised to
carry out any work on a house, or to demolish it. If the local authority considers that the work is
likely to endanger the occupant of any land, house or building, the authority can require the
occupant to move out. The local authority must serve a notice on the occupant stating why they
are required to move and giving the period within which they must do so. This period must begin
not less than 14 days after the notice is served. This requirement to move stops having effect
when the sheriff refuses to grant a warrant to require evacuation under section 38 or the work is
completed.
63.
Section 38 stipulates that, if the occupant has not moved as required in terms of section
37, then the local authority can apply to the sheriff for a warrant of ejection, which he or she may
grant if satisfied that the occupant is likely to be endangered. The warrant can include conditions
(including conditions with respect to payment of rent) that the sheriff thinks are just and
equitable. If the sheriff requires a further notice to be served, the warrant may not require the
occupant to move until 14 days after the date on which this notice is served. Otherwise, the
sheriff can decide when the warrant takes effect. The warrant cannot require an occupant to
move unless the sheriff is satisfied that suitable alternative accommodation is available on
reasonable terms. The sheriff‘s decision on the application is final. Where the sheriff does not
grant a warrant for ejection, this does not invalidate the original notice or order upon which the
warrant was sought. The power of the local authority to apply for a warrant, or for the sheriff to
grant a warrant for ejection, is not affected by the provisions regarding tenancy rights of the Rent
(Scotland) Act 1984 or Part 2 of the Housing (Scotland) Act 1988.
64.
Section 39 makes it an offence for anyone to occupy or permit the occupation of any
land, house or building, from which a local authority has required an occupant to move under
section 37. This applies only to new occupants, not to anyone who was occupying the property
when the requirement to move was made. Where a person is guilty of an offence under this
section, they can be liable to a fine of up to Level 5 on the standard scale or to imprisonment for
a period of up to 3 months or to both.
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65.
Where a local authority is empowered by section 35 to demolish a house, section 40
gives it power to acquire the house and its site, either by agreement with its owner or, with
Ministers‘ consent, compulsorily. Any compulsory purchase is regulated by the rules contained
in the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947.
66.
Section 41 authorises a local authority to sell off the materials resulting from the
demolition of a house under section 35 and to set off the money obtained against the expenses
that it is entitled to recover under section 57 (a local authority is not entitled to recover the
expenses of demolition where it has acquired the house under section 40). Any surplus from the
sale of materials after the expenses are met must be paid to the owner of the house.
Chapter 6 – Maintenance
Maintenance orders
67.
Section 42 gives a local authority the power to serve a maintenance order if it considers
that benefit from work carried out under a work notice has been reduced or lost because of lack
of maintenance or the house has not been, or is unlikely to be, maintained to a reasonable
standard. The order requires the owner to prepare a maintenance plan for the house for a period
of not more than 5 years, and to submit it to the local authority for approval by a date specified in
the order.
Maintenance plans
68.
The content of the maintenance plan is described in section 43. The plan must specify the
maintenance to be carried out over the period of the plan, any steps to be taken to carry out
maintenance, arrangements where items to be maintained under the plan are to be repaired or
replaced, a timetable for these steps, and an estimate of costs in implementing the plan. Section
44 makes clear that a maintenance plan can be required from owners jointly, where the parts
concerned are common property of the owners or they are responsible for maintaining them. In
these circumstances, the maintenance plan should show how the liability for the costs of carrying
out the plan is apportioned. The plan may also require the appointment of a person to manage
implementation. Where it applies to common property, the plan can require owners to pay into a
maintenance account and set out the arrangements for the operation (and winding up and
closure) of the account.
69.
Under section 45, the maintenance plan can relate to part of a building that is owned by
some, but not all, owners in the building, but it cannot require an owner of a house to do
anything to a part that the owner does not own or have responsibility for maintaining. There is
similar provision for parts of a building which an owner has responsibility to maintain. The
maintenance plan cannot apportion responsibility between owners in ways which conflict with
real burdens, a development management scheme which applies, or the tenement management
scheme (set out in the Tenements (Scotland) Act 2004), where that applies.
70.
Under section 46, the local authority may approve a maintenance plan, with or without
modifications, provided it considers the plan contains all the required information and will
ensure the house is maintained to the required standard. If the local authority rejects a plan
submitted to it, it can make an order requiring a further plan to be prepared or prepare a plan
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itself. If a plan is not submitted at all, the authority can prepare a plan itself. The authority must
notify the owners affected of its decision on a maintenance plan, if appropriate enclosing a copy
of the plan. The local authority cannot approve a plan relating to three or more houses unless the
owners of the majority of the houses have confirmed their approval of the plan. When the local
authority serves notice of its approval, rejection or imposition of a maintenance plan, the
maintenance order ceases to have effect. Where a plan is rejected, the local authority, if it
wishes to require another maintenance plan to be produced, must serve a further maintenance
order.
71.
Local authorities have the power to vary or revoke plans in line with section 47. The plan
can be varied in any way that the local authority sees fit if there has been a change in
circumstances or before the local authority does anything to carry out work to enforce the
maintenance plan. The local authority may also vary the plan on application of the owners. The
maintenance plan may be revoked by the local authority where implementation is impracticable
and it is not possible to vary the plan to make it practicable. Notification of any variation or
revocation must be provided.
72.
Section 48 makes clear that it is for the owner to secure the implementation of the
maintenance plan. The local authority may pay grants towards the opening or winding up of a
maintenance account (sometimes known in this case as a sinking fund) or take other actions to
help the owners implement the plan, but it cannot make any payments towards the works
themselves (except in line with section 50).
73.
Local authorities are given powers to enforce maintenance plans in section 49. Where a
local authority reaches the view that the owner of a house has not carried out the actions required
by a maintenance plan, it may do whatever it considers necessary to secure the implementation
of the plan. It may not make any payments to any owners (except in line with section 50) or into
a maintenance account for this purpose, except towards the cost of opening or winding up a
maintenance account.
Recovery of maintenance costs
74.
Section 50 outlines the power of the majority of owners in a building with commonlyowned parts to recover maintenance costs. This can apply where the majority of owners are
required or have agreed to carry out maintenance work, and a notice has been served on each
owner who is liable to pay a share of the costs, asking them to pay that share into a maintenance
account. The notice must set out what is to be done and by when, how this has been agreed or
required, what it will cost, how the costs are apportioned between the owners, and details of the
account into which the money is to be paid. If, after receiving such a notice, any owner fails to
pay their share into the maintenance account, other owners can apply to the local authority to
make a deposit into the maintenance account for the non-paying owner‘s share. The local
authority can only make a deposit if the apportionment of the non-paying owner‘s share does not
conflict with any real burden, a development management scheme or the tenement management
scheme, if it applies. The proposed maintenance work must be reasonable and the local authority
must be satisfied that the non-paying owner is either unable to pay or cannot be found. The
authority may invite the owner concerned to make representations about their financial
circumstances. The other owners retain the right to recover costs from the owner concerned.
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Local authorities must have regard to any guidance issued by the Scottish Ministers in relation to
this section.
Chapter 7 – Right to adapt rented houses to meet needs of disabled occupants
75.
Section 51 gives every private sector tenant the right to carry out work to make the house
suitable for the accommodation, welfare or employment of any disabled person who occupies it
as his or her only or main home. The exercise of this right requires the consent of the landlord,
which must not be withheld except on reasonable grounds. On receiving an application to carry
out such work, the landlord may consent, consent subject to reasonable conditions, or refuse
consent, so long as refusal is not unreasonable. The landlord must give the tenant notice of his
decision within one month of the application, including reasons for any refusal or conditions
attached. Failure to do so will be regarded as refusal.
76.
Section 52 states the matters that the landlord may have regard to in considering an
application. Reasonable conditions that the landlord may attach to consent include specifying
the standard of the work and requiring the tenant to reinstate the house to its previous condition
at the end of the tenancy. If a condition specifies the standard of the work, the landlord must
take into account the age and condition of the house and the cost of complying with the
condition. It will be considered reasonable for a landlord to refuse consent if the proposed work
would breach any real burden or other legal obligation on the landlord.
Chapter 8 – Supplemental provisions, including appeals
Supplemental
77.
Section 53 provides that, if the owner or landlord of the house agrees and pays the costs,
a local authority may carry out, or arrange for the carrying out of, any work or demolition
resulting from this Part.
78.
Section 54 applies where a tenant moves from a house to allow work required or
authorised by this Part of the Bill to be carried out, whether moving was required by the local
authority, in terms of a warrant of ejection or otherwise. The tenancy is not taken to be
terminated, varied or altered as a result (if the tenant chooses). The tenant can resume lawful
occupation on the same terms and conditions as he or she enjoyed before leaving.
79.
Section 55 deals with people who are authorised or entitled to do anything under this
Part. If anyone, having received notice of the intended action, prevents or obstructs a person
from doing something they are authorised or entitled to do, the sheriff can order the person
causing the obstruction to allow access. If they fail to comply with the order from the sheriff,
then they are guilty of an offence and on summary conviction liable to a fine of up to level 3 on
the standard scale. This section does not apply in relation to rights of entry under Part 7.
80.
Section 56 applies where the local authority is going to carry out work under a work
notice or under the repairing standard on, or demolish under a demolition notice, a building
which is protected under the Planning (Listed Buildings and Conservation Areas) (Scotland) Act
1997. In these circumstances the local authority must consult the Scottish Ministers, the
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planning authority where it is not the local authority, and any other persons that the local
authority thinks fit. Any requirements or authorisation under Part 1 of the Bill only apply insofar
as they are not inconsistent with the 1997 Act.
81.
The local authority power to recover expenses is provided for in section 57. The local
authority may recover expenses from the owner for work carried out in relation to work notices
or demolition notices, enforcement of maintenance plans or payments to maintenance accounts
where a liable owner has not contributed their share. The amount recovered can include
administrative expenses and interest charged at a reasonable rate, from the date of the demand
until the whole amount is paid. The local authority may allow repayment by instalments. A local
authority cannot recover expenses of demolition where it has acquired the property under section
40.
82.
Under section 58, an owner of a house or landlord subject to a work notice or repairing
standard enforcement order may apply to the local authority or Private Rented Housing
Committee for a certificate that work has been completed. If it is for the local authority to grant
the certificate, it must do so if it is satisfied that the work has been completed and it has
recovered any applicable expenses. Similarly, where the local authority has carried out work
under section 36, no certificate can be issued until the expenses have been paid to the local
authority. A Private Rented Housing Committee may also issue a certificate without an
application, but only once the period for the work to be carried out has ended.
83.
Each repairing standard enforcement order, modification or revocation of such an order
and certificate of compliance with such an order, all issued by a Private Rented Housing
Committee, must be registered in the land register by the Committee, as per section 59.
Similarly, each maintenance order, maintenance plan and notice of revocation of a plan must be
registered, but this time by the local authority. Work notices and demolition notices must be
registered in the building standards register, created under the Building (Scotland) Act 2003.
84.
Section 60 covers the service of documents in relation to work notices, demolition
notices, maintenance orders and local authority decisions on maintenance plans. These must be
served on the owner and occupier of the house, the heritable creditor, a person who receives rent
for the house and any other person appearing to have an interest in the house. Any notice under
this section is not invalidated by failure to serve it on any of these persons, save the owner and
occupier, if the local authority has taken the steps under section 160 to establish who has an
interest in the house.
85.
Section 61 deals with the date on which documents and decisions served or made under
this Part of the Bill come into effect. This is generally the date on which the notice is served.
Where a repairing standard enforcement order, work notice, maintenance order or maintenance
plan (or variation of a plan) is appealed, its effect is suspended until the appeal is decided. If the
appeal is rejected or abandoned, it has effect from that point. A rent relief order or its revocation
comes into effect 28 days after the last date on which the decision may be appealed or, if an
appeal is made, 28 days after the date on which the appeal is rejected or abandoned. No work or
action arising from a notice, order or plan may be done until the deadline for appealing the
decision has passed or, if an appeal is made, the appeal has been finally determined. Where the
sheriff‘s determination is final, the date on which an appeal is finally determined is the date on
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which the sheriff makes the determination. Where there may be a further appeal to the sheriff
principal, the date on which an appeal is finally determined is either the last date on which such
an appeal may be made or, where such an appeal is made, the date on which the appeal is
abandoned or determined by the sheriff principal. When a sheriff has allowed a late appeal on
cause shown (under section 62(7)), the last date when a decision may be appealed is to be
construed according to the new date, but only where the change to the date is made before the
original deadline for appeal.
Appeals
86.
Section 62 provides for the terms of appeals against a work notice, a demolition notice, a
local authority decision to carry out additional work, a demand for expenses for carrying out this
work, a maintenance order, a maintenance plan or its variation or revocation, or a refusal to grant
a certificate under section 58 in relation to work required by a work notice. In these
circumstances the person on whom the notice, demand or order is served may appeal to the
sheriff within 21 days of service. Landlords and tenants can appeal to the sheriff against
decisions of a Private Rented Housing Committee and a tenant can also appeal against a decision
by the President of the Private Rented Housing Panel not to refer a complaint to a Committee. In
each case the appeal must be made within 21 days of notification of the decision. A tenant can
appeal within 21 days of a landlord‘s refusal of, or imposition of conditions on, consent to carry
out adaptations under section 51. The sheriff may decide to hear a late appeal.
87.
Section 63 deals with the sheriff‘s determination of appeals. In the case of a work notice,
a demolition notice, a local authority decision to carry out additional work, the demand for
expenses for carrying out this work, a maintenance order, a maintenance plan or its variation or
revocation, the sheriff may confirm or quash a decision, or make any other order the sheriff
thinks just. In the case of an appeal by a landlord or tenant against a decision of the president of
the Private Rented Housing Panel or of a Private Rented Housing Committee, the sheriff may
confirm the decision or remit it, with reasons, for reconsideration by the president or Committee
or quash it. In the case of a tenant‘s appeal against a landlord‘s refusal of, or imposition of
conditions on, consent to carry out adaptations under section 51(1), the sheriff may refuse the
appeal or, as appropriate, direct the landlord to withdraw or vary the condition or to accept the
tenant‘s application. The sheriff‘s decision on appeals relating to work or demolition notices, a
local authority‘s carrying out additional work in the course of carrying out work required by a
work or demolition order, expenses charged by a local authority for carrying out work required
by a work or demolition order, or a refusal to grant a certificate under section 58 in relation to
work required by a work notice may be appealed to the sheriff principal, whose decision is final.
The sheriff‘s decision on any other type of appeal is final.
88.
Section 64 deals with procedures for appeals. They are made by summary application to
the court. Issues concerning additional works or expenses in relation to a work notice or
repairing standard enforcement notice cannot be appealed if the points could have been raised in
an appeal against the original notice or order.
Chapter 9 – Interpretation
89.
Section 65 defines a sub-standard house as one that fails the tolerable standard, is in a
state of serious disrepair, or is in need of repair and, if nothing is done to repair it, is likely to
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deteriorate rapidly into a state of serious disrepair, or damage any other premises. The age,
character, location and internal decorative repair are not to be taken into account. In Part 1, a
house that fails the Tolerable Standard is considered as not being in a reasonable state of repair.
90.
Section 66 concerns non-residential premises. Work to implement a Housing Renewal
Area action plan, a work notice or a maintenance plan can only be carried out on non-residential
premises if they form part of a building containing a house and the works are required to
implement an HRA action plan, bring a sub-standard house into a reasonable state of repair or
secure the maintenance of a house that forms part of the same premises.
91.

Section 67 deals with the interpretation of terms in Part 1.

PART 2 – SCHEME OF ASSISTANCE FOR HOUSING PURPOSES
Provision of assistance for housing purposes
92.
Section 68 sets out the purposes for which local authorities may provide assistance for
housing purposes. Subsection (2) gives examples of the forms of assistance that may be
provided. Assistance may be provided on such terms as the local authority thinks fit, subject to
the further provisions of Part 2 regarding grants or loans. The Scottish Ministers may make
regulations about the procedures to be used, and the terms to be imposed, by local authorities in
the provision of assistance other than grants or loans.
93.
Section 69 requires a local authority to publish a statement of the criteria by which it
decides whether to provide assistance and in what form. The statement must also set out any
circumstances in which the local authority intends to cap the costs of work for which grant or
loan is available, and the rate of interest or other charges on loans.
94.
Section 70 provides that a local authority must provide assistance to the owner of a house
in relation to works required by a work notice, or works required to make a house suitable for a
disabled person. A local authority must also provide assistance to the owner of non-residential
premises which are the subject of a work notice through the operation of section 66. Where
works are to make the house suitable for a disabled person by the provision of standard amenities
the assistance must be in the form of a grant. Standard amenities (toilet, bath or shower, washhand basin and sink) are defined in relation to the Tolerable Standard, and the Scottish Ministers
can vary the definition by referring to different parts of the Tolerable Standard. Subsection (3)
specifies that a local authority has carried out its duty under this section if it has invited the
person to apply for a grant or loan, but they have not submitted a valid application or have failed
to meet mandatory conditions.
Grants and loans
95.
Section 71 states that a person can obtain a grant or loan only if they make an application
to the local authority. The application must include full details of the proposed work, including
plans and specifications, the location of the work, an estimate of the cost of the work, and other
information which may be required, particularly to carry out any financial assessment. If the
applicant does not wish to apply for the full costs of the work, they may state the amount they
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are applying for. A local authority may require the applicant to provide information supporting
the accuracy of the details in the application. The application will not be processed if such
additional information is not provided.
96.
Section 72 gives the local authority discretion to approve or refuse an application for a
grant or loan. If an application is approved, the local authority must work out the approved
expense and, where application is made for a grant or subsidised loan, the applicant‘s
contribution. The local authority may only approve an application for a grant or loan if it
considers that the owners of all the land on which the work is to be carried out have given
written consent to the application and to being bound by the conditions of grant or loan; the
house will provide satisfactory housing accommodation for a reasonable time and meet
reasonable standards of physical condition and amenities; and the work will not prevent the
improvement of any other house in the same building. The local authority must not approve an
application if the work has already begun, unless there were good reasons for starting the work
early. A standard loan may only be given if the local authority is satisfied that the applicant
would be unable to obtain a sufficient loan on reasonable and affordable terms from a legally
authorised commercial lender. The local authority may require that the work is completed within
a specified period, which must not be less than 12 months.
97.
Section 73 defines the approved expense in relation to the work referred to in an
application for grant or loan. It is the amount that the local authority considers reasonable for the
work it considers eligible for assistance, subject to any cap set out in the authority‘s statement of
criteria. If the cost of work rises due to circumstances beyond the applicant‘s control, the
authority may increase the approved expense. The Scottish Ministers may by order specify a
maximum amount for the approved expense for a grant or loan. Local authorities may only
exceed an amount so specified with the consent of Ministers.
98.
Section 74 gives the Scottish Ministers power to make regulations for means-testing of
grants and subsidised loans. Such regulations would set out a method for assessing an amount to
be contributed by the applicant towards the approved expense. The assessment may take into
account the financial circumstances of the applicant and their household or dependants, and any
other criteria set by Ministers. The regulations may allow a local authority, with Ministers‘
consent, to reduce the applicant‘s contribution for different types of case.
99. Section 75 establishes the procedure a local authority must follow if an applicant requests a
review of their assessment.
100. Section 76 deals with the amount of a grant or loan. The amount of a standard
(unsubsidised) loan is the total of the approved expense. The amount of a subsidised loan is also
the approved expense, but this is divided into an interest-free element and a repayment element.
The amount of a grant, or of the interest-free element of a subsidised loan, is the greater amount
of two options. The first is the approved expense minus the applicant‘s contribution, as
calculated under section 74. The second, which applies in cases that the Scottish Ministers have
specified in regulations, is a specified percentage of the approved expense, or a percentage set by
the local authority with the consent of Ministers. A grant or loan calculated in the second way is
called a ―minimum percentage‖ grant or loan.
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101. Section 77 allows a local authority to set the terms for a standard loan or the repayment
element of a subsidised loan, including provisions on interest (or other charges) and repayment.
The local authority may not require repayment of the interest free element until the applicant to
whom the loan is made disposes of an interest in the house by sale or otherwise, except by the
grant of a standard security or a servitude or by means of a lease. An example could be on sale
of the house. The local authority may require the loan and interest to be secured by a standard
security over the house.
102. Section 78 deals with notification of a local authority‘s decision on grant or loan
applications. If the authority approves the application, it must inform the applicant of the
approved expense, the applicant‘s contribution, the amount of the grant or loan (stating that this
is a minimum percentage grant or loan, where appropriate), and the terms of the offer of loan
(including interest and repayment terms) or grant. If the owner is a different person, the
authority must inform the owner of the amount and terms of the loan or grant. Where a loan is
offered, the notice must advise the applicant to obtain independent advice on its terms from a
suitably qualified person. If the local authority refuses an application or sets the approved
expense at an amount less than was applied for, it must provide the applicant with written notice
of its reasons.
103. Section 79 requires the local authority to pay a grant or loan either within one month of
the date on which the local authority considers that the house is fit for occupation on completion
of the relevant work, or by instalments while the work is being done, with a final instalment
within one month of completion. Payment is subject to the local authority being satisfied with
the standard of the work completed. No money may be paid on a secured loan before the
standard security has been registered. If a grant is paid in instalments, the amount paid at any
time must be in proportion with the grant percentage, for example, if the amount of grant is 75%
of the approved expense, the total amount paid at any time must be no more than 75% of the cost
of works completed up to that time. Where an instalment of grant or loan is paid before
completion, and the work is not completed within 12 months of the date of that payment, the
local authority may require repayment of the instalment and any subsequent instalments, along
with interest from each date of payment. The local authority may set the rate of interest.
Grants and loans: conditions
104. Section 80 sets conditions which must be complied with in respect of land or premises
where work has been done with grant or loan assistance. The conditions apply from the date on
which the local authority considers that the house is fit for occupation on completion of the
relevant work. In the case of a grant, they end 10 years after that date. In the case of a
subsidised loan, they end either 10 years after that date or when the repayment element of the
loan and any interest or charge on it is fully repaid, whichever is later. In the case of a standard
loan, the conditions cease to apply when the loan and any interest are fully repaid. The first
three conditions are: a house to which the conditions apply must be used as a private dwelling
(although part of it can be used for business); if it is occupied by the owner or a member of their
family it must be their only or main residence; and the property must be kept in good repair.
Only this last condition applies to non-residential premises which have received grant. In
addition the owner must, if required to do so, certify to the local authority that the relevant
conditions are being met.
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105. When a grant or loan is paid, the local authority must record a notice, in terms of section
81, in the appropriate land register, either the General Register of Sasines or the Land Register of
Scotland. The notice must specify the conditions set out in section 80, the period for which they
apply, and the provisions in section 83 requiring the owner to repay the relevant amount if the
conditions are not met. The costs of recording the notice are to be paid by the applicant to whom
the grant or loan is paid.
106. Section 82 allows the owner (or a creditor in a standard security with a right to sell) to
discharge the conditions on a house resulting from a loan or grant by paying the local authority
the sum that would be due if the conditions were breached. The conditions are also discharged
when a local authority demands payment following a breach of any of them. In either of these
cases, the local authority must register a further notice to specify that the conditions no longer
apply. The owner of the house must pay the local authority the expenses of registering the
notice. If a creditor in a standard security makes a payment to discharge the conditions, the sum
concerned forms part of the amount secured by the standard security.
107. Section 83 requires that, if any of the conditions in section 80 are breached, the local
authority must demand repayment from the owner of the house. However, if the authority
believes that the breach can be remedied, it may allow time for this to be done. If the breach is
remedied within the period set, the local authority may disregard it. If the authority considers
that the breach cannot be remedied, but the owner was not responsible for it, it may disregard the
breach. Either of these actions requires the consent of Ministers, who may approve conditions to
apply to the suspension or disregard. The authority also has power to apply to the sheriff for an
interdict to correct or forestall a breach of the conditions.
108. Section 84 establishes how the sum to be paid to a local authority if conditions are
breached is calculated. Where a grant was given, the amount is the whole grant plus interest on
it. A standard loan has to be repaid in full, with the unpaid interest up to the date of repayment.
Where a subsidised loan was given, the whole loan has to be repaid, plus unpaid interest on the
repayment element up to the date of repayment, plus interest on the interest-free element up to
that date.
Miscellaneous and supplementary
109. Section 85 prevents a local authority from giving a further grant or subsidised loan for
the same work for which a grant or subsidised loan has already been approved. It may give a
standard loan for the same work, but the amount cannot exceed the approved expense minus the
amount of the grant, ie the amount the applicant is required to pay. A local authority must not
give a further grant or subsidised loan within 10 years of approving one for work on the same
house, unless at least one of four conditions apply. These are that the additional work could not
have been foreseen when the original application was approved; that the additional work could
not have been carried out at the same time as the original work; that the additional work was not
considered to be eligible for a grant or subsidised loan when the local authority approved the
original application; or that the authority has invited an application for a further grant or loan
under section 87.
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110. Section 86 makes it a criminal offence to give false information in an application for a
grant or loan or in response to an authority‘s request for information to support the accuracy of
an application. It is also an offence to fail to notify the authority of a change in circumstances
affecting an application.
111. Section 87 allows a local authority to invite an application for a further grant or
subsidised loan, where an application for grant or loan has been made and the house requires the
replacement of unsafe electrical wiring, installation of mains-powered smoke detectors or
provision of adequate thermal insulation. For premises where any part is owned in common (for
example, a tenement), this section also applies to the installation of a fire-resistant front door for
each separate house or part of the premises, or a main door entry-phone system.
112. Section 88 allows a local authority to make payments to a not for profit lender that
provides assistance to individuals for the purposes of work eligible for local authority assistance.
This could allow the authority to contribute to the loan fund or subsidise administrative costs of a
non-profit lender working across authority areas, as an alternative to making standard loans
itself. Scottish Ministers may make regulations to change the definition of relevant lenders or
control the terms of payments to them.
Special cases
113. Section 89 provides that there are only three situations in which a tenant is eligible for a
grant or loan. The first is if the relevant work has been the responsibility of the tenant under the
lease for at least two years. The second is if the work is to make the house suitable for a disabled
person. The third is when the work is urgently required to protect the health and safety of the
occupants of the house, including repair work and the provision of fire safety measures.
114. Section 90 modifies this Part of the Bill in relation to agricultural tenants and crofters,
whose tenancies include provision for compensation to be paid at the end of the tenancy for any
improvements carried out by the tenant. Such a tenant is to be treated as the owner of the house
for the purposes of this Part. Where compensation becomes due, under the Crofters (Scotland)
Act 1993 or the Small Landholders (Scotland) Acts 1886 to 1931, during the period when
conditions apply to the house resulting from a grant or loan, a deduction is made from the
compensation to take account of the contribution made by the grant or loan. Provision for
similar deductions from compensation was inserted in the Agricultural Holdings (Scotland) Act
1991 by the Agricultural Holdings (Scotland) Act 2004.
Supplementary
115. Section 91 allows Ministers to give local authorities generally, or a particular authority,
directions on the giving of assistance. Local authorities must have regard to guidance issued by
Ministers on their functions under this Part.
116. Section 92 gives local authorities powers to improve the amenity of residential areas, for
example by improving paths and waste ground. A local authority may carry out work on its own
land, assist work on land not owned by it, carry out work on land with the agreement of its
owner, and acquire land by agreement. There is also a power of compulsory purchase, which
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requires authorisation by Ministers. Assistance for such works may be on such terms and
conditions as the local authority thinks fit, and is not constrained by the provisions on grants and
loans for work to houses.
117. Section 93 extends to the Scottish Ministers the powers and functions given to local
authorities in relation to grants and loans in this Part.
118.

Section 94 provides the interpretation of terms used in this Part.

PART 3 – PROVISION OF INFORMATION ON SALE OF HOUSE
Duty to have or provide information about houses on the market
119. Section 95 provides that a person who has responsibility for marketing a house that is on
the market must possess prescribed documents in relation to the house. The duty to provide these
documents is set out in section 96. The person marketing the house must comply with a request
from a potential buyer for a copy of any or all of the prescribed documents, within a period to be
set out in regulations. The duty does not apply if the person marketing the house believes that the
person making the request is unlikely to have the means to buy the house, is not genuinely
interested in buying the house, or is a person that the seller would not be likely to be prepared to
sell the house to. This does not allow for unlawful discrimination and does not apply where the
person marketing the house believes that the request is from an officer of an enforcement
authority. A charge to cover the reasonable cost of making and sending a paper copy of the
documents may be made. It is possible to provide electronic versions of the information, but the
potential purchaser must consent in writing to this. There is no requirement on the person
responsible for marketing the house to provide the documents if, between the request and the
date by which the documents should have been provided, the house is sold, taken off the market,
or for any other reason that person ceases to be responsible for marketing the house.
120. Section 97 allows the person responsible for marketing the house to levy a reasonable
charge under section 96 and to specify terms in writing. These could include a restriction on the
further circulation of the document without the seller‘s permission.
121. Section 98 applies to anyone acting for the seller of a house, where the house is not being
marketed, or is on the market but that particular agent is not responsible for marketing it. The
agent must nonetheless possess the prescribed documents before informing people that the house
is, or may become, available for sale.
122. Section 99 defines the circumstances where a person is to be considered as acting as an
agent. Essentially this means that, in the course of a business, they act on instructions from a
seller of a house.
123. Section 100 requires the person marketing the house to ensure the authenticity of copies
of documents provided or shown to a potential buyer.
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Prescribed documents
124. The information to be held and provided may be set out in regulations under section 101.
Documents may be prescribed only if Ministers consider they contain information on the
physical condition of the house, the value of the house, or other information that may be of
interest to potential buyers. Regulations can make provisions about the form of documents, who
can prepare them, and the period of validity of documents and how far in advance of putting the
house on the market they may be prepared.
Exceptions from duty
125. Section 102 gives the Scottish Ministers the power to make regulations exempting
persons from the duty to hold and provide information and defining the circumstances or
timescale where this exemption may apply.
Responsibility for marketing houses
126. Section 103 states that only a seller or an agent may be responsible (for the purposes of
the Bill) for marketing a house. The agent and the seller cannot have the responsibility at the
same time, and where there is an agent they will be the responsible person. Where there is an
agent responsible for marketing the property, the seller must take reasonable steps to inform a
potential buyer that they should ask the agent for the prescribed documents. This section also
makes clear that a person can market the same house on more than one occasion.
127. The responsibility of a person acting as an agent is described in section 104. The person
becomes responsible on taking steps that result in the house put on the market. They have the
responsibility until the house is sold, taken off the market, they no longer act for the seller or
they stop taking any action to market the house. The responsibility of a seller is set out in section
105. Where the seller does not have an agent and takes steps to put the house on the market, then
they become responsible for the provision of information. This ceases when the house is sold,
taken off the market or the seller stops taking any action to market the house. Actions taken on
the seller‘s behalf by an agent are excluded.
Enforcement
128. Section 106 states that local weights and measures authorities (which in Scotland are
local authorities) have a duty to enforce this Part of the Bill.
129. The powers of officers of enforcement authorities to require documents are set out in
section 107. The enforcement officer may require a person they believe has a duty to provide
prescribed documents to do so, in a legible form, and they may take copies of any document.
They can only require this up to six months from the last day the person appeared to the
enforcement officer to have a duty. Any request by an enforcement officer for a prescribed
document must be complied with within 7 days of the request. A request need not be complied
with if there is a reasonable excuse for not doing so.
130. Where the enforcement officer believes that a person has breached the duty to provide
information, or that the information provided was not authentic, the enforcement officer may
23


141

These documents relate to the Housing (Scotland) Bill (SP Bill 40) as introduced in the Scottish
Parliament on 7 March 2005
give that person a penalty charge notice, under section 108. This must be within a period of not
more than 6 months from when the breach was believed to have taken place. Provisions relating
to penalty charges are set out in schedule 3. This states the information that must be included on
the penalty charge notice, including provisions on the right to review. The penalty charge will be
£500 or such other lesser amount specified by regulations and the period for paying the penalty
charge will be 28 days from the service of the notice, but this may be extended by the
enforcement authority. If the recipient of the charge requests a review, then the enforcement
authority must consider representations and the circumstances of the case and decide whether to
confirm or withdraw the notice. They must give notice of their decision to the recipient. The
penalty charge must be withdrawn if the authority is satisfied that the recipient did not commit
the breach of duty which resulted in the notice being served, the notice was not given within 6
months of the date that it appeared the duty was breached or that the notice did not comply with
the other requirements of schedule 3. The enforcement authority may also withdraw the penalty
charge notice if it is satisfied that the recipient is unlikely to commit a further breach of the duty
specified in the notice.
131. There is a right to appeal to the sheriff within 28 days of the enforcement authority
review decision notice being served, although the sheriff can allow an appeal to be lodged after
that date. The appeal must be on one of the grounds set out in paragraph 5(4) of schedule 3.
The sheriff can either uphold or quash the notice. The sheriff‘s decision can be further appealed
to the sheriff principal on a point of law.
132. The local authority can recover the penalty charge as a debt. Proceeding to recover the
penalty charge can only start after the period for payment specified in the notice, after any appeal
period or 28 days after any appeal determination or the appeal is withdrawn. Certification by the
enforcement authority is sufficient evidence of non-payment. If the notice is withdrawn or
quashed, any payment towards the charge should be refunded.
133. The Scottish Ministers can make regulations on the form of notices in this Part,
circumstances where penalty charge notices may not be given, and methods by which penalty
charges may be paid.
134. Section 109 makes it an offence to obstruct an enforcement officer or to purport to be an
enforcement officer, in relation to the powers to require documents or serve penalty notices. On
summary conviction a person is liable to a fine not exceeding level 5 on the standard scale.
Duty to provide information to tenant exercising right to purchase
135. Section 110 amends the Housing (Scotland) Act 1987 to give Ministers power to
prescribe in regulations information to be supplied to tenants of local authorities and registered
social landlords who request a house valuation in connection with the right to buy. This
information may include estimates of costs of maintaining the house and any common parts; a
statement of how long any common parts, fixtures and fittings and other items are expected to
last, with estimated replacement costs; and any other matters of interest to a tenant who has
served an application to purchase.
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Supplementary
136. Section 111 gives the Scottish Ministers the power to give grants to fund development
work in relation to the form, content, and terms of preparation of prescribed documents and to
set conditions for the payment of grants.
137. Section 112 establishes that the duty to provide prescribed information only applies
where the house is sold with vacant possession. A house will be assumed to be available with
vacant possession and the duties will apply, unless it is clear when the house is being marketed
that there is not vacant possession.
138. Section 113 addresses the situation where two or more houses in a sub-divided building
are marketed as a single property. This is treated as the sale of a single house. As long as at
least one of the houses is available with vacant possession, the prescribed documents must be
provided.
139. If any person acting as the agent for the seller of a house commits a breach of duty under
this Part of the Bill, section 114 allows the enforcement authority to notify the Office of Fair
Trading and any other person or body with an interest in this breach. Where a fixed penalty
notice is issued, the enforcement authority must inform the Office of Fair Trading of the penalty
notice, the withdrawal of the notice and the result of any appeal against the notice.
140. Section 115 defines possession of documents. A document is deemed to be possessed by
a person if they do not have it, but can take immediate possession of the document (in the case of
non-electronic documents) or in the case of electronic documents they are treated as being in
possession if, using readily available equipment, the person can view and print a legible copy.
141.

Section 116 defines expressions for the purposes of this Part.

PART 4 – LICENSING OF HOUSES IN MULTIPLE OCCUPATION
Introductory
142. Section 117 requires every house in multiple occupation (HMO) that is not exempted to
be licensed. A licence for an HMO authorises its holder to allow the HMO to be occupied in
accordance with the licence conditions.
Meaning of “house in multiple occupation”
143. An HMO is defined in section 118. The first requirement is that it is living
accommodation occupied by three or more people, who are members of more than two families.
The second is that those people share a house, or in other accommodation are required to share a
toilet, personal washing facilities or facilities for the preparation or provision of cooked food.
―Living accommodation‖ may include accommodation where the shared facilities are in different
buildings, for example where there is a central refectory for several blocks. People count as
occupants only if the accommodation is their only or main residence. However, accommodation
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occupied by a student during term time is regarded as that person‘s only or main residence.
Patients in hospital are not counted as occupants of the hospital.
144. Section 119 sets out seven types of exemption from the licensing requirement. The first
relates to owner occupiers. An HMO is exempted if it is occupied only by the owners, members
of their families, and any other persons who are not related to the owners and are members of no
more than two other families. The second exemption applies where the HMO is provided as part
of a service registered in certain categories under Part 1 of the Regulation of Care (Scotland) Act
2001. This excludes those categories of care accommodation where the Care Commission is
responsible for inspecting the property as well as the service. The third exempts forces
accommodation, and the fourth exempts prisons and related institutions. The fifth exemption is
where the occupants are members of a religious order, mainly occupied in prayer, contemplation,
education or the relief of suffering, plus no more than two people who are not members of the
order. The sixth exemption is where the landlord‘s rights and duties have been transferred to a
local authority under section 74 of the Antisocial Behaviour etc (Scotland) Act 2004, in order
that the local authority can take steps to prevent antisocial behaviour by the tenants. The final
exemption is where the HMO is owned by a small housing co-operative. This removes an
anomaly where, if a group of people own the house they occupy jointly, they are exempt from
licensing, but if they form a corporate body which owns the house, they would otherwise require
to be licensed. Ministers can by order add, remove or vary the descriptions of categories of
HMOs which are to be exempt.
145. Section 120 allows Ministers to define by order specified types of HMOs which can be
exempted from licensing by a local authority, on a discretionary basis. This would allow
individual local authorities to continue licensing certain types of HMO if there was a particular
problem with that type of HMO in particular areas.
146. Section 121 defines the meaning of ―related‖ for the purposes of HMO licensing. The
definition includes married, unmarried and same-sex couples, and stepchildren and foster
children, as well as blood relatives.
Application for HMO licence
147. Section 122 and schedule 4 describe the procedure for applying for an HMO licence.
The schedule specifies the information to be contained in an application for a licence. It
provides a detailed description of the requirement to give public notification of an application,
including provisions to limit notification where it could put people at risk, for example for
women‘s refuges. It sets out how people can make written representations about the application,
the local authority‘s powers to make inquiries about the application, and the applicant‘s right to
see and respond to written representations and the local authority‘s report on any inquiries it has
made. The applicant and others may also be invited to make representations about the
application at a hearing. In considering the application, the authority must take into account
valid written representations, the report of its own inquiries, written responses from the applicant
and oral representations at the hearing. It may consider late written representations if satisfied
that it was reasonable for the deadline for representations to be exceeded.
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148. The authority must decide whether to grant or refuse an application within 12 months of
its receipt. It may apply to the sheriff for an extension to this period. If a decision is not made
within the requisite period, the licence is granted unconditionally.
149. Under section 123, the authority must refuse an application if the applicant is disqualified
by court order from holding an HMO licence or the authority considers the applicant to be not a
fit and proper person. The factors to which the local authority must have regard in determining
whether the applicant is ―fit and proper‖ are as in the Antisocial Behaviour etc (Scotland) Act
2004. Where an applicant is not an individual, these tests apply to any director, partner or other
person involved in the management of the applicant.
150. Section 124 states that an authority may only grant a licence if the accommodation is
suitable for use as an HMO or could be made so by including conditions in the licence. The
criteria that an authority must consider are given.
151. Section 125 prevents an authority from considering an application from the same
applicant for the same accommodation, or for any accommodation if refusal was on the grounds
of the applicant not being a fit and proper person, within a year of refusal of an application. This
restriction does not apply if the local authority is satisfied that there has been a material change
of circumstances, for example if a physical feature which made the property unsuitable for
licensing has been altered.
Terms of HMO licence
152. Section 126 deals with the conditions contained in licences. A local authority may
include any conditions that it considers appropriate. The Scottish Ministers may also specify in
regulations conditions which must be included. Conditions can include dates by which they
come into effect. A condition requiring work to be carried out to the property must not come
into effect sooner than the local authority reasonably considers the work can be completed.
153. Section 127 states that an HMO licence lasts for three years. It starts on the date when
notice of the decision to grant the licence is served on the owner, or another date specified in the
licence. If anyone has made a representation about the licence application, time is allowed for an
appeal to be brought before the licence comes into force. In the case of a licence granted
because a local authority did not come to a decision within the period required, the licence will
last for one year from the end of that period.
154. Section 128 deals with the expiry date of an HMO licence when an application is made
for a new licence for the same HMO before the existing licence has expired. If the new licence
is granted, the existing one expires when that comes into effect. If the new licence is refused, the
existing licence expires on the latest of three dates. These are the last date on which an appeal
may be made against refusal, the date on which an appeal is abandoned or finally refused, and
the date on which the existing licence would have expired under its original terms.
155. Section 129 transfers the licence of a deceased sole licence-holder to that person‘s
executor. The licence expires three months after the date of death, unless the authority is
satisfied that it is reasonable to extend it in order to wind up the holder‘s estate.
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Variation and revocation of HMO licence
156. Section 130 sets out the procedure for varying a licence, which a local authority may do
for its own reasons or at the request of the licence holder. This process does not permit the
period of the licence to be shortened. The authority must consider oral representations at a
hearing before deciding whether to vary the licence. The variation comes into force on a date
calculated in the same way as for the start of a licence.
157. Section 131 allows a local authority to revoke a licence at any time. The three possible
grounds are that the licence holder is no longer a suitable person under section 123; that the
accommodation is no longer suitable for use as an HMO and cannot be made suitable; or that a
condition of the licence has been breached. The authority must consider oral representations at a
hearing before deciding whether to revoke the licence. A revocation comes into force on the
date by which the decision to revoke the licence may be appealed, or on the date when such an
appeal is finally abandoned or determined other than by quashing the decision to revoke.
Delivery and cancellation of HMO licence
158. Section 132 makes clear that the local authority must send the licence to the licence
holder with any notification that the licence is being granted or varied. A licence holder is also
entitled to be given a certified copy of the licence, on any reasonable request.
159. Section 133 allows a licence holder to cancel the licence at any time by returning it to the
local authority.
Temporary exemptions
160. Section 134 allows a local authority to grant a temporary exemption order if the owner of
an unlicensed HMO that requires to be licensed applies. The owner must explain the steps to be
taken to stop the premises from being an HMO, and the local authority must be satisfied that
these steps will be successful. The HMO does not need a licence during the term of the order,
which is three months unless extended in exceptional circumstances. Under section 135, the
order may require the owner to carry out work to improve the safety or security of the occupants
for the duration of the order. This could include minor works or the provision of removable
equipment where licence conditions would normally require permanent, fixed items.
Enforcement by local authority
161. Section 136 gives a local authority power to order that no rent or other payments are due
from occupants of an HMO under any tenancy or occupancy arrangement. This may be done if a
licensable HMO is not licensed or a condition in a licence has been breached. Procedures for
notification and revocation are set out. An order does not affect any other terms of the tenancy
or occupancy arrangement. Rent and other sums not paid while the order has effect do not
become payable subsequently.
162. Under section 137 a local authority can serve a notice on a licence holder requiring action
to be taken to rectify or prevent a breach of a condition in an HMO licence. While such a notice
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is in force, no new occupiers should be permitted to move in. Such action would result in an
offence being committed (section 138(2)(b) and (4)(b)). Existing occupiers will be notified of
the requirement (section 142(6)).
Offences etc.
163. Section 138 lists the criminal offences relating to HMO licensing. An owner of a
licensable HMO without a licence is committing an offence (unless the owner has a reasonable
excuse). It is also an offence to claim that an HMO licence that has ceased to have effect is
valid. A licence holder commits an offence by breaching a condition in a licence or allowing an
HMO to be occupied in contravention of a requirement under section 137(2). It is an offence to
do anything as agent for the owner which permits or facilitates occupation of a licensable HMO
that either does not have a licence or is occupied in contravention of a requirement under section
137(2). It is an offence to prevent or obstruct any person exercising powers of entry under
section 156(1)(e). Section 139 defines circumstances in which offences are not committed, or
where there is a defence of reasonable excuse. Section 140 sets penalties for these offences.
164. Section 141 gives a court powers to revoke an HMO licence and disqualify an owner
from holding a licence for a period not exceeding five years. These powers can be used on
conviction of an offence under section 138. A person other than the owner of the HMO who is
convicted of preventing or obstructing an officer from exercising a power of entry cannot be
disqualified (but any such conviction would be taken into account if they subsequently applied
for an HMO licence).
Local authority decisions: notice and appeals
165. Section 142 sets out the procedures for the service of notice of decisions on HMO
licensing made by local authorities. Such notices must give the local authority‘s reasons for its
decision, and set out the effect of the decision, when it comes into effect, and the arrangements
for appeal. Section 143 deals with procedures for appeals against the decisions referred to in
section 142. Any person on whom the local authority is required to serve notice of a decision
has the right to appeal against the decision to the sheriff. They must do so within 28 days,
although the sheriff may decide to hear a late appeal. The sheriff may confirm, vary or quash the
decision of the local authority, or may remit it back to the authority for reconsideration. The
sheriff‘s decision may be appealed to the sheriff principal. The decision of the sheriff principal
is final.
General and supplementary
166. Section 144 requires a local authority to keep an HMO register containing details of each
application for an HMO licence, the decision made on the application and subsequent progress of
the licence. The register is to be publicly available, but the local authority must exclude any
information that it considers could put any person or premises at risk.
167. Section 145 entitles local authorities to charge fees for an application for a licence and
for issuing a certified copy of a licence or of an entry in the HMO register. The Scottish
Ministers may make regulations about fees, including maximum amounts to be charged, how
fees are to be calculated, and circumstances in which no fee is to be payable.
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168. Section 146 allows Ministers to make payments to local authorities to enable or assist
them to exercise their functions in connection with HMO licensing.
169. Under section 147, a local authority must have regard to guidance issued by Ministers
about the exercise of its HMO licensing functions.
170. Section 148 deals with the situation where an HMO is owned jointly by more than one
person. The application for a licence may be made by one owner or jointly by more than one.
Any joint licence holders can request to be removed from the licence at any time, provided one
owner continues to hold the licence.
171.

Section 149 provides definitions of terms used in this Part.

PART 5 – MOBILE HOMES
172. Section 150 amends section 1 of the Mobile Homes Act 1983 by substituting a new
section. The effect of this is to require the owner of a protected site to give a proposed occupier
of a mobile home on the site a written statement before an agreement on letting a stance is made.
The contents of the statement are specified. If the owner is selling the mobile home, the
statement must be given not later than 28 days before the date of either the agreement on letting
the stance or the agreement for the sale of the mobile home, whichever is earlier. Otherwise, the
statement must be given not later than 28 days before the date of the agreement on letting the
stance. The proposed occupier may consent in writing to the statement being given by a later
date. Any express term not set out in the written statement is unenforceable. If the owner fails
to provide the statement, the occupier may apply for a court order requiring this to be done.
173. Section 151 amends section 2 of the 1983 Act to provide that, if the written statement is
given to the occupier after the date of the agreement, the period of six months, during which
either party can apply to the court to vary or delete any express term in the agreement, runs from
the date on which the statement is given, rather than the date of the agreement.
174. Section 152 amends Part 1 of Schedule 1 to the 1983 Act. The effect is that the owner
may ask the court to terminate the agreement because the condition of the mobile home has a
detrimental effect on the site (but not because of its age). The court may give the occupier the
chance to carry out repairs on the mobile home, if it would be reasonably practicable thus to
rectify the detrimental effect and if the occupier states the intention of carrying out the repairs.
A further amendment gives an owner 28 days in which to decide and notify the occupier whether
a person to whom the occupier wishes to sell the mobile home and assign the stance let is
approved.
175. Section 153 amends section 2A of the 1983 Act to give Ministers power to amend by
order the implied terms set out in the 1983 Act. Such amendments can affect existing
agreements only on the first use of the power. Subsequent orders can only affect agreements
made on or after the date of the coming into force of the order.
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176. Section 154 amends the Caravan Sites Act 1968 (as amended by the Housing Act 2004)
to define it as an offence when a person interferes with the peace or comfort of the occupier and
persons living with the occupier or persistently withdraws or withholds required services or
facilities, knowing, or having reasonable cause to believe, that the action will cause the occupier
to leave or to give up relevant rights. The section also amends that Act to remove a reference to
regional councils in Scotland as they no longer exist.
PART 6 – AMENDMENT TO CRITERIA USED TO ASSESS SUITABILITY TO ACT
AS LANDLORD
177. Section 155 amends the Antisocial Behaviour etc. (Scotland) Act 2004. These
amendments give Ministers powers to issue a Letting Code, which is a code of practice on
standards of management for landlords and their agents. Ministers must first assess existing
arrangements relating to standards of management and consult relevant persons on the Code.
Any such Code would have to be considered by a local authority when deciding whether
someone is a fit and proper person to be a landlord. The local authority will also have to take into
account the fact and nature of any agreement that the landlord has with an agent in connection
with the letting of the house, when deciding whether the landlord (but not the agent) is a fit and
proper person.
PART 7 – RIGHTS OF ENTRY
178. Section 156 sets out powers of entry. Any person authorised by the local authority may
enter premises in connection with decisions relating to the designation of a Housing Renewal
Area; determining whether to serve a work or demolition notice or whether the requirements
under an existing notice have been complied with; carrying out work or demolition that the local
authority is required or authorised to do; maintenance orders and plans; and HMO licences and
requirements associated with them. A member of a Private Rented Housing Committee or person
authorised by them is entitled to enter a house in respect of which an application has been
referred to the Committee. The owner of any house may, at any reasonable time, enter the house
to do any work required by a work notice, demolition notice or maintenance plan. This is
particularly important where the owner lets out the house. A landlord has a right of entry to view
the condition of the house and carry out work to meet the repairing standard.
179. Section 157 outlines circumstances where a sheriff or justice of the peace may issue a
warrant to allow a person authorised by a local authority, or Private Rented Housing Committee,
to enter a house, by force if necessary, for the purposes described in section 156. A warrant can
only be issued where the sheriff or justice is satisfied that the entry is reasonable and that entry
has been refused, or is expected to be refused; the land or house is empty; the owner is
temporarily absent; the matter is urgent; or that asking for access to the house would have
defeated the purpose of gaining entry. Except in the last two of these cases, the sheriff must also
be satisfied that the local authority has served on the owner a notice that it intends to apply for a
warrant.
180. Section 158 provides a right of entry for constables to enter premises where there is a
reasonable belief certain offences are being committed, to seek evidence of those offences.
There is also an ability to apply for a warrant from a sheriff or justice of the peace in these
circumstances.
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181. Section 159 contains additional details of the rights of entry. The right of entry allows
access to adjacent land or premises. Along with the right of entry goes the entitlement to survey
and examine and do anything else necessary for the purpose for which entry is authorised.
Where a person exercises the rights of entry, they are entitled to bring other persons or
equipment as necessary. Access should be at reasonable times and in most situations at least 24
hours notice given. The land or premises must be left secure and compensation is due if any
damage has occurred as a result of the entry or failure to secure the premises. Disputed
compensation will be settled by arbitration.
PART 8 – GENERAL AND SUPPLEMENTARY
182. Section 160 details powers for a local authority to obtain information to enable or assist it
to carry out its functions under the Bill. This information can be obtained from various specified
persons. The local authority can serve a notice on such a person requiring him or her to state in
writing the nature of the person‘s interest in the house or premises and the name and address of
any other person with an interest, and to provide any other information about the house or
premises. This is with a view to allowing the local authority to serve notices as required or
otherwise to carry out its functions. Any person who is asked to provide such information and
refuses or fails to do so, knowingly gives false or misleading information, or recklessly makes a
false or misleading statement in respect of information, is guilty of an offence with a fine on
summary conviction not exceeding level 2 on the standard scale. There is no requirement to
disclose information if that would make the person liable under law to any sanction or other
remedy.
183. Section 161 deals with formal communications. A formal communication is any notice,
notification, direction, consent, order, licence, application (other than to a court) or decision that
is served, given or made under the Bill or for the purposes of the Bill. There is provision about
how such communications are to be made and served.
184. Section 162 gives Ministers powers to make regulations setting out the form and content
of any formal communication.
185. Section 163 sets out the position where an offence is carried out by a body corporate, a
Scottish partnership or an unincorporated association. Where the offence arises from an act (or
any neglect) of a defined officer of these bodies, the individual is also guilty of an offence.
186. Section 164 gives the Scottish Ministers the power to make incidental, consequential,
transitional, or saving provisions. Section 165 contains provisions on the making and approval of
orders and regulations arising from this Bill.
187. Section 166, schedule 5 and schedule 6 deal with repeals, revocations and
modifications. Section 167 deals with Crown application. Section 168 defines terms used in the
Bill and section 169 sets out commencement provisions. The table below is a graphic
representation of some of the definitions in section 168.
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Premises

Land

Buildings
Non – residential Incapable of being
premises
occupied

Residential premises

Living
accommodation

Living accommodation
Houses
(separate
dwellings)

Mobile homes,
accommodation not
in buildings

Other types of
built living
accommodation

Other land

——————————

FINANCIAL MEMORANDUM
INTRODUCTION
188. The primary objective of the Bill is to help to improve the condition of private sector
housing, which now accounts for more than seventy percent of Scottish houses and contains an
estimated total of £5 billion worth of disrepair. The main method of achieving this objective is
to modernise local authority powers to deal with disrepair in the private sector.
189. In the first place, there will no longer be mandatory grant payable when a local authority
serves a statutory notice on the owner of a house, but there will be mandatory assistance, ranging
from grants through loans to practical assistance and advice. This reflects the basic principle that
individual owners should be responsible for maintaining their homes, but that support should be
available where it is needed. It will also allow financial resources to be targeted to those who are
most in need of such assistance.
190. A local authority will be able to serve a notice not only in relation to a house that is in
serious disrepair, but also on one that is in disrepair that may become serious or cause damage to
neighbouring properties, or is below the Tolerable Standard. Local authorities will thus be able
to intervene earlier and also to bring a house up to the Tolerable Standard without having to
acquire it.
191. Local authorities will also be able to deal with disrepair and amenity issues on an area
basis, using powers to declare Housing Renewal Areas. This will replace the existing Housing
Action Area powers, which relate only to concentrations of housing below the Tolerable
Standard. The Tolerable Standard will be extended to cover the basic provision of thermal
insulation and safe electrical wiring.
192. A further measure directed at improving private sector housing quality concerns the
provision of better information on house conditions for potential purchasers. Ministers will have
33
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powers to require the provision by a seller or selling agent of a survey of property condition and
other information. The three purposes of this ―single survey‖ are to increase the information on
house condition available to potential purchasers, remove the need for multiple surveys, and
prevent unrealistically low upset prices (if the survey includes a valuation).
193. It would not be appropriate to extend the proposed single survey to right to buy sales,
since such properties are not marketed and the price is set by an independent valuation, which is
paid for by the Executive under the terms of the Housing (Scotland) Act 1987. However, it is
desirable that such purchasers should be given more information about the condition of the
property and potential maintenance costs. The Bill therefore gives Ministers powers to require
the provision of this information by extending the survey currently carried out for social tenants
interested in exercising the right to buy.
194. A further objective is to improve standards in the private rented sector. The Repairing
Standard that private landlords have to meet will be modernised and tenants will be able to
enforce the standard through a new Private Rented Housing Panel. Ministers will have power to
amend the criteria used to assess suitability to be a landlord under the registration system
provided for in the Antisocial Behaviour etc (Scotland) Act 2004. The system of licensing of
houses in multiple occupation (HMOs) will be re-enacted in order to overcome the inflexibility
of its present position within the framework of the Civic Government (Scotland) Act 1982.
195.

The Bill will also increase protection for owners of mobile homes who rent stances.

196. The Parts of the Bill relating to mobile homes and the assessment of suitability to be a
landlord will have no financial impact.
197. Stakeholders consulted in the preparation of this Financial Memorandum were the
Convention of Scottish Local Authorities, the Law Society of Scotland, the Royal Institution of
Chartered Surveyors, the Scottish Association of Landlords and a number of local authorities.
COSTS ON THE SCOTTISH EXECUTIVE
198. The Executive provides support to local authority expenditure through the Private Sector
Housing Grant (PSHG). In 2003-04 the total of borrowing consents for local authorities‘
expenditure of this type was £50 million. The Executive decided to increase this amount and to
provide it in the form of direct grant to local authorities. The amount of funding available to
local authorities under PSHG has been set under the recent spending review at £65 million per
annum for 2006-07 and 2007-08. This is not a cost arising from the Bill but will be the funding
stream by which local authorities (and when necessary the Scottish Ministers) will fund activities
arising from the Bill. £10 million per annum has been allocated in the same period to support the
implementation of the Housing Improvement Task Force recommendations. The great majority
of this amount will be for expenditure arising from the Bill. The production of guidance during
implementation of the Bill would be funded either from this amount or from administration
budgets. £1 million per annum has been allocated to fund the Private Rented Housing Panel.
199. The cost of the extended survey in relation to the right to buy would also fall on the
Scottish Executive, but it is not possible at this stage to state precisely by how much the current
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valuation cost would rise, as this would depend on the information required and agreement on
the cost of providing it. These matters are subject to negotiation with the supplier of the service
and the process is demand-led. However, given that there were about 18,000 requests for
valuations in 2003-04, and assuming that the additional work will cost a minimum of £40 per
survey, it could be estimated that there will be an additional cost of around £700,000 per
annum. There would also be small administrative costs for the landlords concerned.
COSTS ON LOCAL AUTHORITIES
200. There are around 1.6 million private sector houses in Scotland. Eighty nine percent of
these are owner occupied with the remainder privately rented. Seventy percent of the owneroccupied houses and 54 percent in the private rental market have urgent disrepair1, while critical
disrepair2 is present in 53 percent of owner occupied houses and 70 percent of rental properties.
Many but not all of these properties will have both urgent and critical disrepair. There is a public
interest in ensuring that the housing stock is not allowed to deteriorate, particularly when
disrepair can affect neighbours and other members of the public, either through housing
conditions or wider health and safety issues.
201. The provisions in the Bill to address these problems will affect all local authorities in
Scotland as all have private sector housing in their areas. Although the routes by which a local
authority becomes aware of housing quality issues are unlikely to change, it will be better able to
take action and therefore more likely to do so.
202. The Bill will increase local authority powers to intervene in cases of housing disrepair
and where repairs to common elements are needed. The intention of the Bill is to allow this
intervention to occur earlier, i.e. before the disrepair becomes serious and affects the integrity of
the house. With respect to common repairs, the benefit comes from the greater powers to
address disrepair when one or more of the parties involved will not or is unable to contribute to
the repair cost or there is a failure to co-operate. This will build on the provisions of the
Tenements (Scotland) Act 2004, which help to determine liability for costs.
203. Local authorities will be able to carry out work required by statutory notices and orders
that is not done and recover costs from owners. There may be costs on local authorities if
recovery is not possible, but these are likely to be limited in nature and largely temporary.
Evidence from the SHCS suggests that a large majority of house owners pay their share of costs
for works, with only about 10% of households reporting that they knew of an incident where an
owner failed to pay for a repair3.
204. This legislation will also broaden the extent of possible intervention. There could be an
extension of the circumstances in which local authorities are involved in commissioning repair
1

Based on a Scottish House Condition Survey (SHCS) definition of disrepair to external or common elements that if
untreated will cause the fabric of the building to further deteriorate and/or place the health and safety of the
occupants at increased risk.
2
Critical disrepair is defined by the SHCS and includes disrepair to roof structures, chimney stacks flashings, roof
guttering and down pipes, external wall structures and finishes.
3
Not only should this be treated as indicative, but also as a maximum because some households may refer to the
same incident, especially in tenement properties.
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work. They will have to establish arrangements to provide a range of assistance to householders
on whom notices have been served, including the provision of a first point of contact for advice
for householders, some of whom, seeking to take out a loan or perhaps to release equity from a
house where their incomes or savings are insufficient, may have to be referred to financial
advisers. Local authorities can also expect to deal with an increasing number and variety of
enquiries relating to grants and other assistance, because of the broader range of interventions.
While the categories of grant applications are likely to remain the same4, there are currently no
‗typical‘ grant cases and this situation can be expected to continue. Some local authorities will
have the in-house skills necessary, but will still incur additional costs for training other staff to
be able to take on this additional work. For other local authorities, the extended powers will
require a higher level of extra resources. Costs are examined below.
205. Evidence provided by local authorities suggests it is difficult to estimate the additional
costs that local authorities will incur as a result of the Bill. The Bill will provide them with
modernised powers, which it will be at their discretion to use, but extra costs will depend upon
the extent to which they exercise this discretion, and each local authority will face different
pressures and demand. Local authorities will be able to recover administrative expenses incurred
in carrying out work, but the amount recovered will depend on the local authority‘s policy on
this and on the amount of work carried out. Glasgow City Council has provided estimates of its
additional costs based on its circumstances and mix and quality of housing. To implement the
additional powers would require it to employ additional environmental health officers, building
surveyors, accountants, solicitors and administration staff. Edinburgh City Council has also
provided information on projected additional costs.
206. Local authority trading standards departments will face minor costs for investigating and
enforcing the new requirements for provision of information to prospective house-buyers (see
below). The Association of Chief Officers of Trading Standards in Scotland estimates these as
£46,000 per year.
207. Based on these cost estimates, and assuming these costs and housing profiles were typical
for Scotland as a whole, the national implementation costs would be up to about £3 million per
annum. However, other local authorities may choose different strategies to suit their particular
circumstances and the cost to each will be determined by the approach it takes to the use of the
powers conferred by the Bill. Glasgow will have additional costs arising from Glasgow Housing
Association‘s improvement programme, where this affects private owners and it falls to Glasgow
City Council to manage. Further, there is an overrepresentation of older tenement housing in
Glasgow compared to the national average and repairs to these properties can be relatively more
expensive. Therefore the estimated annual cost of about £3 million is likely to be at the high end
of the possible range. As noted above, the Executive has allocated £10 million per annum up to
2007-08 to support the implementation of the Housing Improvement Task Force
recommendations, and it is expected that a proportion of this will be used to assist local
authorities with costs arising from the implementation of the Bill.

4

Currently most applications are for common repairs, adaptation, lead replacement grants, care and repair grants or
standard amenity grants.
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
Rent Assessment Panel
208. The Executive expects an increase in the work of the Rent Assessment Panel as a result
of its becoming the Private Rented Housing Panel, with the widening of its remit to include the
assessment of tenant claims of unaddressed housing disrepair. Panel meetings will still take
place in various location across the country, including possibly the complainant‘s home and fees
will remain payable on a case by case basis. In 2003-04 the budget allocated to run the Panel
was £260,000. The bulk of the expenditure arose from accommodation costs, staff salaries and
panel members‘ expenses.
209. The Executive is not expecting any significant increase in the average case fee as a result
of the increased provisions of this Bill, but the expected increase in the number of cases means
that the cost to the Executive will increase. The costs involved in running hearings, including
fees, expenses, obtaining reports and the hire of premises for hearings, will increase in the same
proportion as the increase in their number, and if the increase is great enough additional staff will
be required. The increase in cases cannot currently be quantified, since it will be demand-led,
but the Executive considers that the maximum increase will be around £700,000 to £800,000 per
annum. This would cover the cost of at least five or six times as many cases as at the moment.
Estimation of additional costs arising from house sales
210. Many of the costs on other bodies and individuals would arise from the exercise of
secondary legislation powers under the Bill to require the provision of information to prospective
house purchasers.
211. The introduction of a single survey would impose additional duties on the legal
profession to ensure that the correct and relevant documentation is provided. An evaluation of
the house buying process in Scotland by DTZ5 suggested that the mean amount spent on
solicitors‘ costs was £1,000 and the median cost £600. The entire costs, excluding stamp duty,
were around £1,350 for the average and £950 for the median. Clearly these costs will depend to
a limited extent upon the price of the property, so for example first-time buyers might face
marginally lower costs because they are generally purchasing smaller and less expensive houses.
212. Over the last 5 years there have been on average just over 130,000 house sales per
annum6 in Scotland. Discussions with the Law Society suggest additional costs of searching for
documents and compiling the Purchasers‘ Information Pack might increase sale costs by up to a
maximum of £100 per house (an additional seventeen percent on the current median cost) or up
to £13 million per annum for Scotland as a whole. By way of comparison, it should be borne in
mind that, according to figures from the Office of the Deputy Prime Minister, the average sale
value of property in Scotland increased by around £19,000 during 2003.
213. At the moment the vast majority of housing transactions in Scotland involve a property
inspection of some description. Currently about ninety percent of these inspections are what are
5
6

Research of the Scottish House Buying and Selling Process: DTZ Pieda Consulting, April 2002.
Registers of Scotland data on residential transactions, excluding Right to Buy sales.
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commonly known as ‗valuation reports‘. In reality this is not really a survey of property
condition but an examination of a property to assure the mortgage company that the value of the
asset exceeds the value of the mortgage requested by the purchaser.
214. The cost of a valuation report will clearly vary because of the competitive nature of the
market place and the range and types of property surveyed. Based on consultations we estimate
the average cost of such a report to be £150.
215. A ‗homebuyer‘ survey will not only address the questions raised by a valuation report,
but will also provide more detailed information on the condition of the property without being
too intrusive. The cost of this survey will again depend upon the size and value of the property
and the competitive nature of the market, but currently £400 would be a reasonable estimate of
the average cost. With the proposed survey under the new legislation having many features of
the ‗homebuyer‘ survey, £400 is also a reasonable estimate of the average cost for the new
survey.
216. Ninety percent of purchasers currently opt for a valuation report, so adopting the new
survey would add around £250 to an individual transaction or £29 million to the aggregate house
purchasing bill. There should be some cost savings from the elimination of multiple surveys and
we estimate these savings to be up to around £7 million, leaving a net additional cost of £22
million. In some cases a buyer or lender might require an additional valuation, but it would be
difficult to put a cost on this, since it would depend on individual circumstances and the state of
the property market. It is considered that the reduction this would make in the £7 million saving
would be small.
217. If the new survey did not include a valuation, it is expected that its cost would be reduced
accordingly.
218. To sum up, the calculations above generate additional costs of selling houses under the
new legislation of up to £35 million. This figure should be balanced against the estimated £425
million worth of disrepair in private sector houses sold each year (based on the 2002 Scottish
House Condition Survey). Given that ninety percent of purchasers currently commission only a
valuation report, the new survey should identify a significant proportion of the disrepair total not
picked up under the current system (see paragraph 229 for a full discussion of this benefit).
Based on the most recent figures from Registers of Scotland, the figure of £35 million represents
less than 0.3% of the total value of houses sold in Scotland annually.
219. The additional selling costs will occur before the house is put on the market, rather than
at the point of sale which is currently the case. The next three sections identify how these costs
are likely to be distributed.
Estimated distribution of costs arising from the single survey
Impact upon legal profession costs
220. There are around 1,200 firms of solicitors in Scotland and around 9,000 people registered
with the Law Society and able to practise the law in Scotland. While not all firms or solicitors
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within firms are involved in conveyancing work, it is thought that around 1,000 firms undertake
conveyancing, and that a significant proportion of these rely upon housing work for a significant
part of their income.
221. It is expected that solicitors will be able to pass most if not all of the additional costs of
up to £13 million identified above back to the parties involved in the housing sale. However, in
a competitive market they may decide to absorb a small proportion of the costs.
Impact upon surveying profession costs
222. The Royal Institution of Chartered Surveyors (RICS) estimates that there are around
9,000 members, of whom over eighty percent are fully qualified. Their interests cover the full
range of the profession with around 800 declaring an interest in residential property. These will
be spread across a range of firms, both large and small and including ―corporates‖. While large
firms will employ chartered surveyors with a range of interests, some smaller firms will be
heavily reliant upon residential property work for their business.
223. As with the assessment of the additional legal costs it can be expected that most if not all
of the additional £22 million in surveying costs (£29 million minus the £7 million saved from
now having only one survey) will be passed back to parties involved in the house sale.
224. We do not expect the income of the surveying profession to be adversely affected by the
single survey. The total value of surveys carried out will be higher and the trend towards offers
subject to survey (where the survey is usually the mortgage valuation) in some areas will end,
with a higher value survey carried out instead. The total income of the profession depends, of
course, on the condition of the housing market.
Impact on house purchasers/sellers
225. Our assessment is that the increased legal and surveying costs can and will be passed
back to the house seller. It will be a matter for negotiation between the seller and the eventual
purchaser as to who bears the cost of the survey.
226. A major advantage of the more detailed survey required for a house sale is the additional
information on the condition of the property that will be brought to the buyer‘s attention and can
inform decisions.
227. As far as the costs of rectifying the disrepair are concerned, the evidence from the 2002
Scottish House Condition Survey (SHCS) shows that the median figure for making good all
disrepair is £1,750 in owner-occupied houses. The distribution of costs is skewed as can be seen
by looking at the cost at the 75th percentile: with owner-occupied houses the repair bill is
£3,550. If the condition of housing sold each year is not untypical for the national stock as a
whole then there is around £425 million of disrepair in the private sector houses sold annually.
228. Evidence from the DTZ research suggests that around one quarter of households found
unexpected repairs or work. The mean cost of the work undertaken during the first year of
occupancy was £3,700 (the median was much lower at £1,000). The greater knowledge of the
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property condition resulting from a more detailed survey should enable purchasers to account for
these repair costs in the bids they put in for the property.
229. In a rational housing market a more detailed survey that uncovers disrepair in a house of
the order identified above should lead to the reduction in the purchase price by up to the cost of
the necessary repairs. In such housing the additional costs of the single survey should lead to a
reduction in the price paid for the property. Based on the evidence of uncovered disrepair set out
above this might lead to the price of properties being up to £120 million lower than they would
otherwise have been. How far the sale price does fall will of course depend upon the parties
involved and the strength of the market. Further, with most households being both sellers and
buyers the impact should be spread across the housing market, i.e. most sellers will also be
purchasers.
230. Further information from the SHCS shows that pre-1919 dwellings are overrepresented in
the disrepair total in proportion to their importance in the housing stock, while post-1982
buildings are unsurprisingly underrepresented. In respect of other factors such as type, tenure
and location rural properties seem slightly overrepresented in the incidences of disrepair.
231. For those houses not being sold, the disrepair present may remain unaddressed unless it
causes the local authority to act under its new repair powers. Households with disrepair below
the intervention threshold may choose to defer the repairs.
Cost of improved Repairing Standard
Impact on landlords and tenants
232. The modernisation of the Repairing Standard will increase the obligations of private
landlords. However, most of the requirements of the Repairing Standard are existing legal
requirements, so that a landlord not meeting them is already breaking the law. The standard is
extended by the Bill to cover contractual elements, such as fixtures and fittings. In many rented
properties these will already be of a satisfactory standard, so it is expected that additional costs
will be negligible. In any case, landlords should already be meeting these requirements under
contracts of lease.
233. Tenants will be able to enforce the standard – both the existing and new elements through the new Private Rented Housing Panel, which should lead to more frequent enforcement.
The costs of complying with the Repairing Standard should not be seen as additional costs, since
landlords should already be meeting the relevant requirements. The high level of disrepair in the
private rented sector suggests that they are not all doing so. The Scottish House Condition
Survey‘s estimate of the cost of making good all disrepair in the private rented sector is £825
million.
234. The private rental market is made up of a number of different elements on both the
landlord and tenant side. Not only do landlords vary in respect of properties they own, from the
part-time landlord with just one or two properties through to the professional landlord with a
significant property portfolio, but the sector can also be differentiated by price band and whether
the landlord has tenants in receipt of housing benefit or other housing support.
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235. Where tenants are in receipt of housing benefit their rents are capped by the local
reference rent. If the landlord passed any increase on to the tenant, and the increase was within
the cap level, it would be paid by housing benefit, otherwise the tenant would have to pay it.
236. At the upper end of the rental market it is likely that any new compliance costs will be
capable of being passed on through higher rents to the tenant. Some landlords may make the
decision not to pass on these costs on the basis that the additional compliance costs are small in
relation to maintaining the certainty of rental income.
237. The widening of the remit of the Rent Assessment Panel to hear cases from tenants
relating to unaddressed housing disrepair may impose increased costs on landlords from having
to take the time to attend or answer the complaint. There are likely to be relative few cases
requiring the landlord to attend and the costs of attendance are likely to be small. (The cost of
running the Rent Assessment Panel will remain the responsibility of the Scottish Executive.) In
those cases where the complaint is upheld the additional cost to the landlord simply reflects the
cost of compliance with legal obligations.
Cost of complying with work notices
Impact on home owners
238. Some of the costs facing house owners are dealt with above in the context of house
buying and selling. Some owners will also have to pay for works as a result of enforcement
action taken by local authorities. This is work that would be required in any case over time to
prevent the deterioration of the building, and the costs may in fact be lower than if the work was
delayed. The replacement of mandatory grant to house owners served with a works notice by
mandatory assistance (ranging from grant through loans to practical assistance or advice) means
that it is possible that some home owners may have costs that would previously have been
covered by grants, although local authorities will still have powers to give grants. This reflects
the principle that the primary responsibility for maintenance should rest with the house owner,
with support available where needed. Local authorities will be able to target resources on those
most in need of financial assistance.
239. In certain cases local authorities will be able to serve maintenance orders on the owners
of properties that otherwise are unlikely to be properly maintained. The resulting maintenance
plans will require expenditure on maintaining the properties and may include payments into
sinking funds. Again, the additional costs arising from the legislation cannot presently be
disentangled from the overall private sector repair bill reported in the SHCS (which amounts to
about £5 billion, although only a small proportion of the outstanding disrepair reflected in that
figure will come within the ambit of the Bill). However, these costs should be outweighed by
the economic benefit of preserving the condition of the properties.
Costs arising from additions to the Tolerable Standard
240. Safety of electrical wiring and basic thermal insulation are new elements of the Tolerable
Standard to be introduced under the Bill. Based on the information contained in the SHCS,
around 6,000 houses are estimated to fail on electrical safety grounds and 63,000 fail to reach an
indicative standard of level 2 in the National Home Energy Rating (NHER). (Some houses
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might fail both.) Bringing these houses up to standard is estimated to cost in excess of £100
million.
241. Improvements to electrical safety and thermal efficiency are carried out by owners
modernising their houses (for example, rewiring or installing cavity wall insulation) and by
programmes such as the Warm Deal. Any failure to meet the standard in public sector housing
will be dealt with as part of the requirement to meet the Scottish Housing Quality Standard by
2015. Additional costs arising from the Bill will depend on the extent to which work to meet the
extended Tolerable Standard is as a result of enforcement action by local authorities. The
Executive estimates that this may be of the order of £20 million to £40 million over 10 years.
Some houses will newly fall below the standard each year, but the number should be minimal.
Impact on home owners/landlords
242. These costs will arise over a number of years as and when the problems are identified.
On whom the costs fall will depend on the tenure. An even distribution of failures across the
tenures would suggest around £18 million to £36 million falling on the owner occupier sector
and £2 million to £4 million on rental properties. If the occupant or landlord is unable to receive
a grant to cover part or all of the costs then they will have to meet the cost of bringing the house
up to the required standard.
Adaptations to meet the needs of disabled people
243. The Bill will provide that mandatory assistance (ranging from grant or loan to practical
help or advice) is given when adaptations are made to a house to meet the needs of a disabled
occupant. Some respondents to the consultation on the legislative proposals argued that this will
cost some disabled people money, since they may receive loans instead of grants. However,
grants for this purpose are not presently mandatory, so applicants refused a grant receive no
assistance. Under the new system all eligible applicants will receive assistance, which could be
grant, a subsidised loan, a standard loan, practical assistance or advice. It would be for local
authorities to target support where it is most needed, which is seen as a more cost-effective use
of resources, but this would be within the framework of any guidance and directions issued by
Ministers to ensure a fair and consistent approach.
Houses in Multiple Occupation
Impact on landlords
244. The Bill re-enacts in primary legislation the system of licensing of houses in multiple
occupation (HMOs) that was introduced in 2000 by an order under the Civic Government
(Scotland) Act 1982. Under the existing legislation a licence for a house in multiple occupation
is valid for up to three years and most local authorities issue licences for the maximum duration.
Based on available returns from local authorities, we estimate that over the initial start-up period
HMO licences have resulted in additional costs to local authorities of over £23 million, or just
under £7.8 million per annum. Early indications are that most licence renewal costs will be
lower than the initial issue cost. All of these costs are passed on to landlords through HMO
licence fees. Any additional funding which the Scottish Executive may provide is to deal with
additional pressures. The Executive does not expect significant additional costs to arise in this
area from the Bill. How much of the landlord‘s licensing fee will then be passed on to tenants
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through increased rents will depend upon the individual circumstances and local market
conditions.
245. The only direct change proposed under this legislation is to make the HMO licence valid
for three years rather than up to three years. For the majority of local authorities who already
issue licences for three years this will have no impact upon running costs. For those local
authorities that currently issue annual licences there should be some decrease in scheme running
costs from removing the option to check and re-issue licences on an annual basis. This saving
can be passed back to landlords.
246. The change in legislation will therefore not significantly alter the costs of operating HMO
licensing.
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Summary table of additional costs arising from the Housing (Scotland) Bill
Reference

Additional Costs

Scottish Executive
Extended right to buy Paragraph 199
valuations
Private Rented Housing Paragraph 209
Panel

Around £700,000 per annum
at present rate of requests.
Around
£700,000
to
£800,000 per annum.

Local authorities
Staff and other resources to Paragraph 207
exercise new powers on
carrying out works and
providing assistance
Legal profession
Additional legal costs

Up to a maximum of around
£3 million per annum.

Paragraph 212

Up to £13 million per annum.
These
additional
costs
involved in preparing the
pre-sale information can be
passed on to the consumer
and are included in the costs
to housebuyers/sellers below.

Surveying profession
Single survey surveying costs Paragraph 216

£22 million per annum.
These
additional
costs
involved in the additional
survey tasks can be passed on
to the consumer and are
included in the costs to
housebuyers/sellers below.

House buyers /sellers –
Single survey (legal and Paragraphs 212, 216, 218, Up to £35 million per annum
surveying costs)
225-230
based on prevailing market
and market conditions. This
sum represents costs passed
on by surveying and legal
professions above.
Reductions in purchase
prices resulting from the
better information could see
prices in the first year being
£120 million lower than they
would otherwise have been.
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House owners
Cost of complying with work Paragraphs 238-239
notices

Improvement
standard

Landlords
Modernised
standard

to

tolerable Paragraph 242

repairing Paragraphs 232-237

Improved tolerable standard

Paragraph 242

Increase in minimum length Paragraph 246
of HMO licence to 3 years

Not known. The additional
costs from work required by
notices will fall on house
owners, where they are not in
receipt of grant.
£18 million to £36 million
over time, but some of this
cost might be covered by
grants from local authorities.
Not known. The additional
compliance costs from the
repairing standard will fall on
landlords, although in some
cases these costs will be
passed back to the tenant.
£2 million to £4 million over
time, but some of this cost
might be covered by grants
from local authorities.
No increase in registration
fee as there is no change in
local authority administrative
costs.

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
247. On 7 March 2005, the Minister for Communities (Malcolm Chisholm) made the
following statement:
―In my view, the provisions of the Housing (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖
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PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
248. On 4 March 2005, the Presiding Officer (Right Honourable George Reid MSP) made the
following statement:
―In my view, the provisions of the Housing (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖
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HOUSING (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Housing (Scotland) Bill introduced in the Scottish
Parliament on 7 March 2005. It has been prepared by the Scottish Executive to satisfy Rule
9.3.3(c) of the Parliament‘s Standing Orders. The contents are entirely the responsibility of the
Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and other
accompanying documents are published separately as SP Bill 40–EN.
POLICY OBJECTIVES OF THE BILL
2.
The primary objective of the Bill is to improve the condition and quality of private sector
housing. It does this by a variety of methods. The first is the modernisation and extension of
local authority powers to deal with disrepair and lack of maintenance in privately owned
housing. There are also changes to the way in which public support is provided to house owners
to carry out works on their properties whether or not they are required to do so by the local
authority. The Bill introduces measures to allow potential buyers of houses to receive more
information about the condition of houses for sale. In the private rented sector, the Repairing
Standard that landlords are required to meet is set out and tenants are given the power to enforce
this standard through a new Private Rented Housing Panel. The licensing system for Houses in
Multiple Occupation is re-enacted, with amendments, to address the shortcomings of its current
position within Civic Government legislation. This latter measure, and some other provisions,
will affect some social rented housing as well as the private sector.
3.
The Bill has the further objective of extending the protection for occupiers of mobile
homes who let stances.
4.

The contents of the Bill are summarised below.


Part 1 – Makes provisions relating to improved housing standards which:
 give local authorities powers to establish Housing Renewal Areas, replacing
Housing Action Area powers, in order to provide greater scope for dealing with
disrepair and house condition on an area basis (chapter 1);
 require a local authority to set out in its local housing strategy how it will deal
with housing below Tolerable Standard and identify Housing Renewal Areas
(chapter 2);

SP Bill 40–PM
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 amend the Tolerable Standard in relation to thermal insulation, waterless closets
and the electrical supply (chapter 3);
 define the Repairing Standard to be met by private landlords and provide for
private tenants to enforce the standard through a new Private Rented Housing
Panel (chapter 4);
 revise local authority powers to require work to be carried out on houses in
Housing Renewal Areas and sub-standard houses and to demolish houses in
serious disrepair within Housing Renewal Areas, with power to enforce such
work or demolition if necessary (chapter 5);
 give local authorities powers to deal with poor maintenance by requiring
maintenance plans for houses where maintenance is, or is likely to be,
unsatisfactory (chapter 6);
 give private sector tenants a right to adapt a house to meet the needs of a disabled
occupant (chapter 7);
 make provisions on appeals and other matters (chapter 8); and
 provide relevant definitions (chapter 9).


Part 2 - Establishes a new system of assistance for housing purposes, including
allowing local authorities to provide house owners with subsidised and standard
loans, in addition to grants, for carrying out works of repair and improvement on
houses. Local authorities will also be able to give assistance in other forms, such as
information or practical help.



Part 3 – Gives the Scottish Ministers powers to require sellers of houses or their
agents to provide information about the houses to potential buyers.



Part 4 – Re-enacts the existing system for the licensing of houses in multiple
occupation, with some changes to its details, thus overcoming the limitations caused
by its position within the structure of the Civic Government (Scotland) Act 1982.



Part 5 – Extends protection for occupiers of mobile homes who let stances.



Part 6 – Deals with matters relevant to whether a person is fit and proper to act as a
landlord.



Part 7 – Provides for rights of local authorities, Private Rented Housing Committees,
house owners, landlords and the police to enter houses for specified purposes, such
as carrying out work.



Part 8 - Makes general provision, including in relation to the procedure for exercising
the order and regulation making powers provided under the Bill.

Background
5.
In recent decades there has been a considerable growth in private sector housing in
Scotland. Owner occupation is now the largest tenure (at 64%) and the whole private sector,
including private rented housing (at 7%), amounts to over 70% of Scottish housing. By contrast,
in 1981 only 46% of housing was in the private sector.
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6.
This shift in tenure towards the private sector has brought with it new issues, particularly
with regard to condition and quality, since individuals rather than public sector landlords are
responsible for a significantly larger share of housing maintenance and repair work. This means
that individual decisions on these matters have become more important.
7.
The 2002 Scottish House Condition Survey’s findings demonstrated the need for action
on these problems of condition and quality. For example, in the owner-occupied sector, 27% of
houses and 40% of flats had at least one element in a state of urgent disrepair (which means that,
if repair is not carried out, the fabric of the building would deteriorate further or health and
safety would be placed at risk). With regard to both the private rented sector and older houses
(built before 1919), conditions tend to be worse, with about half of properties having at least one
element in urgent disrepair. The extent of the problem of disrepair is reflected in the latest
estimate from the Scottish House Condition Survey that the total cost of dealing with all
disrepair in the private sector would be £5 billion.
8.
Disrepair and lack of maintenance in private housing affects not only owners and
occupants, but also neighbours and the wider community. As well as the danger it poses to the
integrity of the housing stock, it also presents risks to health and safety, to amenity and to the
sustainability of communities. Public intervention is necessary to ensure that this problem is
tackled. In recent years legislation has dealt with other areas of housing, such as the social
rented sector and homelessness. Specific issues relating to housing across tenures have also been
addressed in the Tenement (Scotland) Act 2004, Title Conditions (Scotland) Act 2003 and
Antisocial Behaviour etc (Scotland) Act 2004. This Housing Bill now addresses problems of
quality and condition in private sector housing. Its approach is based on the work of the Housing
Improvement Task Force.
Housing Improvement Task Force
9.
These concerns about quality in private sector housing prompted Ministers to set up the
Housing Improvement Task Force in December 2000. Its remit was to consider issues relating to
housing quality in the private sector and the house buying and selling process. It was chaired by
the Minister for Social Justice, with members drawn from a wide range of organisations with
interests in housing, including surveyors, academics, consumer representatives, lawyers and
housing professionals.
10.
The Task Force’s first report, Issues in Improving Quality in Private Housing (2002),
confirmed that, although most private sector housing is in good condition, a significant
proportion is in poor repair, as shown by the Scottish House Condition Survey. It concluded
that, in order to address these problems, the powers available to local authorities should be
modernised. The report also found that, during the buying and selling process, many house
buyers receive little information about the condition of their houses and, partly due to this,
condition does not always feature as a factor in shaping the price to be paid. This can lead to a
situation where there are few market incentives to encourage owners to keep their houses in good
repair. In the private rented sector, tenants can face difficulties in ensuring that landlords
maintain their properties to the standard that is statutorily required.
11.
The Task Force published its final report and recommendations, Stewardship and
Responsibility: A Policy Framework for Private Sector Housing in Scotland, in March 2003.
3
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The basic principle underlying its work was that the primary responsibility for the repair and
maintenance of private sector houses rests with their owners. It considered ways to promote
awareness and acceptance of this responsibility, while recognising the need to provide support
where necessary.
12.
In addition to this basic principle, the report identified five key themes shaping proposals
for the improvement of private sector housing conditions: influencing the operation of the
housing market, particularly the buying and selling process; improving co-operation among
owners on communal repairs and maintenance; modernising the role of local authorities to
improve their ability to encourage and, if necessary, require owners to carry out works;
reshaping assistance to owners to provide alternatives to grant; and modernising the operation of
the private rented sector, so that landlords carry out more repairs and maintenance.
13.
The report set out proposals to deal with the problems it had identified. These included,
with regard to housing quality standards, extensions to the Tolerable Standard, which is the
minimum condemnatory standard for housing, and recommendations on a new Scottish Housing
Quality Standard. The report also proposed changes to local authority powers to offer assistance
to owners and to enforce works of repair, including communal repairs. In order to improve the
operation of the housing market, especially in relation to the provision of information on
condition, it recommended the piloting of a market-led single survey. This would be a detailed
property survey provided by the seller of a house to potential buyers, tested in a situation where
its use was not compulsory. The report also proposed the piloting of purchaser‘s information
packs, which would include standard documents, such as guarantees.
14.
In order to improve standards in the private rented sector, the Task Force proposed a
revised Landlords‘ Repairing Standard with enforcement through the development of the
existing Rent Assessment Committees to deal with landlords‘ failure to maintain properties to
the revised standard.
The Bill
15.
Responding to the final report of the Task Force, the Scottish Executive stated that a
Housing Bill would be brought forward during the lifetime of the current Parliament. The then
Minister for Communities confirmed during a Parliamentary debate on 8 January 2004 that the
Executive accepted the majority of the Task Force‘s recommendations, many of which would be
taken forward through a Bill. Others are being implemented without requiring legislation. The
Partnership Agreement, which sets out Executive policies to 2007, includes commitments to
build on the recommendations of the Task Force and to introduce a single seller‘s survey. The
Bill will contribute to the Partnership Agreement commitment to deliver good quality,
sustainable and affordable housing for all.
16.
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The Housing Bill is based on the same principles as the Task Force‘s report:


the individual responsibility of owners to repair and maintain their houses,



the strategic responsibility of local authorities to oversee housing quality, with
powers to reinforce individual responsibility by intervening where necessary and
providing support as appropriate,
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the right to good quality private housing, including the private rented sector, and



better information on house condition for home buyers.

17.
In order to target financial assistance to those who most need it, the Bill breaks the link
between statutory notices and mandatory grant, thus recognising the essential role of house
owners in having responsibility for their properties. Mandatory grant is replaced by mandatory
assistance, allowing local authorities the flexibility to provide a range of means of support and to
target support where it is most needed. The Bill gives local authorities new powers to deal with
disrepair in the private sector that is not yet serious, but will become so if left unattended, and
with lack of maintenance, which leads to disrepair. This should help to retain and improve
existing housing and prevent serious disrepair from developing. Local authorities will also be
able to deal with disrepair and other problems of private housing condition on an area basis. The
Repairing Standard for private landlords is modernised and extended and private tenants are
given the right to enforce the standard through a Private Rented Housing Panel. House
purchasers will receive more information about house conditions to inform their decisions.
18.
The majority of the provisions of the Bill are designed to deal with the problems of
private housing that have become increasingly apparent in recent years. More details of the
Bill‘s objectives are provided below.
CONSULTATION
19.
The Housing Improvement Task Force carried out two consultation exercises. The first
was based on the report Issues in Improving Quality in Private Housing, which was published
for consultation in March 2002. Four workshops were also held to bring together stakeholders.
The consultation concluded in June 2002, having received replies from 44 organisations and
several members of the public, which were taken into account in the Task Force‘s deliberations.
The second consultation took place following the publication in March 2003 of the Task Force‘s
final report. Written responses were received from 46 organisations and 52 individuals.
Executive officials held meetings with eight organisations and a consultative workshop was also
held.
20.
The Executive carried out a consultation exercise on proposals for legislation to
modernise local authority powers in relation to disrepair in private sector housing and introduce
other measures to improve quality in owner-occupied and privately rented houses, based on the
recommendations of the Task Force. The consultation paper, Maintaining Houses – Preserving
Homes, was launched on 22 July 2004 and the consultation concluded on 29 October. One
thousand copies of the full paper were sent out to interested organisations and others, while
almost 10,000 copies of a summary pack, including a questionnaire, were distributed more
widely. Respondents could also reply online.
21.
The consultation paper stressed again the underlying principle of individual
responsibility. Following the lines set out by the Task Force, it identified three main methods of
encouraging this responsibility: local authority intervention, support where it is needed, and the
provision of better information to house buyers.

5
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22.
A total of 314 responses were received from individuals as well as a wide range of
organisations. There was a majority (on many questions large) in favour of all of the proposals.
A detailed report on the consultation responses has been published on the Executive website.
DETAILED POLICY OBJECTIVES OF THE BILL
PART 1 – HOUSING STANDARDS
CHAPTER 1 – HOUSING RENEWAL AREAS
Policy objectives
23.
The current means of tackling housing quality problems in the private sector on an area
basis is the Housing Action Area. A local authority can seek to declare a Housing Action Area
when it can be demonstrated that at least 50% of houses in the area fail the Tolerable Standard.
When a Housing Action Area is declared, the local authority is given acquisition and demolition
powers and the right to carry out improvements where the owner agrees or to buy the property
where the owner does not agree. There is also mandatory grant aid for the cost of works.
24.
The Executive believes that, where concentrations of poor quality housing exist, it is
often more effective to improve an area as a whole than to focus on individual houses. This
encourages a more comprehensive approach where houses can be renovated and local amenities
put in place within a context of overall improvement. However, because the Housing Action
Area approach has made significant inroads into the improvement of housing below Tolerable
Standard – between 1978 and 2003 almost 25,000 homes were improved in the private sector
alone - it is increasingly irrelevant to current area renewal needs, which relate to problems other
than below Tolerable Standard housing. The number of houses below Tolerable Standard in
Scotland now represents only around 1% of housing. It is also much less likely to be
concentrated in one area, as there have been successes in eradicating the worst slum housing in
the private sector. The Housing Action Area approach, requiring at least 50% housing below
Tolerable Standard in an area, is not flexible enough to meet changing patterns of poor quality
housing and is particularly unsuited to rural areas. It has largely run its course, so there is a need
for a new approach.
25.
The new area-based approach that the Executive is putting forward will allow local
authorities to deal with a much wider range of area-focussed problems. The symptoms of, and
problems caused by, concentrations of poor quality housing include: falling house values; low or
falling demand in both renting and owner-occupation; tenure change and the growth of poorlymanaged privately rented accommodation; the presence of abandoned properties or derelict land;
poor or declining physical conditions of buildings arising from failure to invest in repair or
improvement; and the closure of local shops and other services. There are currently few powers
to allow local authorities to deal with these problems on an area basis.
26.
The Executive agrees with the Housing Improvement Task Force’s conclusion that
significant changes to the powers available to local authorities are necessary to enable them
effectively to address housing quality problems on an area basis. The Bill repeals the Housing
Action Area powers and introduces a new power to allow local authorities to seek to declare
more flexible and less narrowly defined Housing Renewal Areas where an area has a significant
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number of houses that fail the Tolerable Standard; are in a condition of serious disrepair; are in a
condition of disrepair, though not serious, but are likely to deteriorate rapidly or cause material
damage to other properties if not dealt with; or any combinations of these. A Housing Renewal
Area can also be declared where the appearance or state of disrepair of any houses in the locality
is adversely affecting the amenity of that locality.
27.
The introduction of Housing Renewal Area powers will create a more flexible system that
reflects current housing quality issues and removes impediments to the area based approach.
This will enable local authorities to respond more effectively in mixed tenure estates, areas of
high turnover, low demand areas and areas where there are significant building failures in the
private sector. Within a Housing Renewal Area, a local authority will have extensive powers to
address the area’s housing problems, thus improving the quality of life for the community.
28.
The local authority will identify in its local housing strategy, which it is required to
prepare under the provisions of the Housing (Scotland) Act 2001, its policy for improving the
standard of housing in its area and also identify areas proposed for designation as Housing
Renewal Areas. When a local authority is considering declaring a Housing Renewal Area, such
proposals should emerge firmly out of its local housing strategy. A local authority must comply
with any directions given by Ministers concerning the identification of areas suitable to be
designated as Housing Renewal Areas. The local housing strategy is a formal strategic
document which sits alongside other strategies including those covering regeneration and
antisocial behaviour. Together they form a basis for ensuring sustainable communities.
29.
Schedule 1 sets out the procedure for designating any part of a local authority’s area as a
Housing Renewal Area. The first stage is consultative. The local authority must give notice of
its proposal to each owner and occupier of each house in the proposed Housing Renewal Area
and publish it. The draft designation order, which must set out the reasons for designation and
include a Housing Renewal Area action plan and map, will be available for inspection. This
gives affected households and businesses the opportunity to comment. After considering any
representations made during the period specified in the notice, the local authority must decide
whether to submit the draft designation order to the Scottish Ministers, modified, if appropriate,
as it thinks fit.
30.
The Scottish Ministers must, after consideration, approve or reject the draft designation
order. They may undertake consultation and modify the draft designation. If approval is given,
after making a designation order the local authority must give notice to the owner and occupier
of each house in the area and publish it. The order must be available for inspection.
31.
A Housing Renewal Area action plan is a strategy to improve the condition and quality of
housing within the area. The plan will identify each sub-standard house in the area. It will show
which of those houses do not meet the Tolerable Standard and require to be closed or demolished
and which require to have work carried out to bring them into, and keep them in, a reasonable
state of repair. It will identify each house requiring work to enhance the amenity of the Housing
Renewal Area.
32.
The action plan will specify work to be carried out and standards to be met on completion
of that work. It will also set out the general effect of provisions relating to compensation and
7
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assistance available and specify the period within which the plan is to be implemented. The
work specified may be intended to improve the safety or security of any houses or persons,
reduce the long-term costs of maintaining houses, or enhance the amenity of houses.
33.
After the declaration of a Housing Renewal Area, there are procedures to allow a local
authority to vary or revoke it. In order to provide protection to residents, a local authority will
have a duty to rehouse a person displaced by implementation of an action plan who asks to be
rehoused.
34.
Once a Housing Renewal Area is declared, local authorities will have extensive powers to
act to address the works required by the designation. These include rights of access to any land
or building to carry out works, duty to provide assistance in relation to carrying out works, and
power to recover costs for any work carried out under default powers.
Alternative approaches
35.
No alternative method of dealing with housing condition on an area basis has been
suggested.
Consultation
36.
More than 92% of respondents supported the replacement of Housing Action Areas by
Housing Renewal Areas and the powers for local authorities following designation. Many local
authorities welcomed the increased flexibility in dealing with area-based disrepair. Some
concern was expressed that the declaration of a Housing Renewal Area could blight an area, but
the Executive’s view is that declaration and the resulting action will address the issues that are
already blighting the area.
CHAPTER 2 – STRATEGIC HOUSING FUNCTIONS
Policy objectives
37.
The Task Force recommended that local authorities should be required to include in their
local housing strategy an action plan on below Tolerable Standard housing, including time-scales
for specified reductions in numbers of properties. A further recommendation was that section
89(5) of the Housing (Scotland) Act 2001 should be amended to make the promotion of the
improvement of housing condition and quality part of the purpose that the policy set out in the
local housing strategy is intended to accomplish.
38.
Having sought views on these recommendations, the Executive believes that these
changes will help to put greater emphasis on the significance of dealing with housing quality
problems in general and, in particular, to increase the rate at which housing below the Tolerable
Standard is tackled. The Bill therefore includes provisions to these effects.
39.
The Bill also adds a requirement for a local authority to include in its local housing
strategy its policy for identifying localities within its area that should be designated as Housing
Renewal Areas. This reflects the important role that Housing Renewal Areas are expected to
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play in dealing with concentrations of housing with quality problems and the need to make
public the basis for each local authority’s approach to the use of the relevant powers.
Alternative approaches
40.
Some local authorities have argued that reducing the number of below Tolerable Standard
houses is already a national priority for Private Sector Housing Grant, which local authorities
must take account of, so they question the necessity of an action plan. However, the requirement
to have a plan should lead to a more effective programme of dealing with such houses by setting
timescales and targets. It will also provide a clear means of public accountability for the local
authority’s approach to this national priority. This is all the more important given the increase in
the number of such houses that will arise from the extension to the standard.
Consultation
41.
Although a large majority supported the proposal to require an action plan on below
Tolerable Standard housing in local housing strategies and to make promoting the improvement
of housing condition and quality a specified purpose, a few local authorities felt that the
requirement for an action plan was unnecessarily prescriptive.
CHAPTER 3 – THE TOLERABLE STANDARD
Policy objectives
42.
The Tolerable Standard is a minimum condemnatory standard, which identifies those
elements of a dwelling which are fundamental to its functioning as a home. The Standard and
the associated powers of intervention are intended to ensure that all dwellings (in both the social
rented and private sectors) meet basic standards of public health, comfort and safety. Where
dwellings fail the Standard, local authorities have statutory powers to act to address this. Section
85 of the Housing (Scotland) Act 1987 requires local authorities to secure that all houses in their
district which do not meet the Tolerable Standard are closed, demolished or brought up to the
Tolerable Standard within such period as is reasonable in all the circumstances.
43.
The Scottish House Condition Survey 2002 estimated that 20,000 occupied houses in
Scotland failed the Tolerable Standard, that is, around 1% of the housing stock. Despite the
relatively small number of houses failing the standard, we believe that it is a useful definition of
poor housing quality and should be retained as a trigger for statutory action. Indeed, we believe
that the standard should be developed to reflect changing conditions.
44.
The standard is amended to include satisfactory thermal insulation. Modern expectations
of a properly functioning house include thermal insulation, so it is appropriate that this should be
included in the standard. Its inclusion will also promote sustainability in housing.
45.
The standard is further amended to include safe electrical wiring and associated fittings.
The danger posed by unsafe wiring to safety and habitability is obvious.

9
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46.
In order to promote consistency in the interpretation of the Tolerable Standard, in relation
to both the amendments and the existing provisions, local authorities will be under a duty to have
regard to guidance issued by the Scottish Ministers on the interpretation of the Tolerable
Standard. The Executive intends that the Guidance should be produced by an Executive-led
advisory group made up of individuals with relevant expertise from local authorities and
elsewhere.
Alternative approaches
47.
The alternative of leaving it to house owners to decide whether basic thermal insulation
of their properties and a safe electrical system are desirable standards to achieve is considered to
be an unsatisfactory approach on the grounds of both sustainability and health and safety, for
neighbours and the general public, as well as occupants.
48.
Another possibility would be a public information campaign on these two topics, but
there is no guarantee that owners would take action.
49.
The Housing Act 2004 replaces the housing fitness standard in England and Wales,
which is similar to the Tolerable Standard, with a health and safety rating system. This produces
a rating for a house, which reflects the hazards and risks caused by the conditions in the house.
The Executive decided not to go down this route, considering that it was more appropriate to
retain a condemnatory Tolerable Standard that is either passed or failed and that specifically
targets those housing quality failures that are the highest priority and highest risk. The Tolerable
Standard is well-established and local authorities have great experience in enforcing it. The
guidance on the interpretation of the standard to be issued by the Executive will bring further
focus on the problem of houses below the Tolerable Standard.
Consultation
50.
Although a majority of respondents supported the extension of the Tolerable Standard,
some thought it did not go far enough and suggested additional criteria. However, the Tolerable
Standard is a condemnatory standard; failure to meet it can lead to the demolition of a house.
One suggestion was that lead-free pipes should be included. The Task Force also recommended
that the presence of lead in piping should be added to the Standard. The Executive considered
this, but concluded that the issue of lead in the water supply can be addressed through the
existing requirement in the Standard to have ‘an adequate piped supply of wholesome water in
the house’. As detailed standards for water quality are set in European Union legislation as
transposed into Scottish drinking water quality regulations, the requirement for wholesome water
should be met providing lead levels do not rise above the limits set in European legislation.
51.
A minority of local authorities opposed national guidance, on the grounds that it would be
too restrictive and inflexible. However, the Executive considers that it is essential to ensure a
consistent approach, particularly in defining the extensions to the Standard. It would not be
desirable to have a Tolerable Standard that could be interpreted in different ways.
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CHAPTER 4 – THE REPAIRING STANDARD
Policy objectives
52.
The Scottish House Condition Survey 2002 identified that house condition problems,
particularly what is classified as ―urgent disrepair‖, were relatively concentrated in the privately
rented sector with around half of the dwellings in the sector having at least one item of disrepair.
In order to improve physical conditions in the private rented sector, the Housing Improvement
Task Force recommended changes to the statutory Repairing Standard for private landlords with
new powers for tenants to enforce this through a Private Rented Housing Panel for Scotland.
Repairing Standard
53.
The Repairing Standard is a minimum statutory standard of habitable condition and
maintenance that a private landlord has to meet when first letting a property and during the
period of the lease. Private landlords‘ repairing obligations are currently laid out in Schedule 10
of the Housing (Scotland) Act 1987. This means that, for all short leases (that is, leases for less
than seven years), landlords must provide and maintain a property in habitable condition (where
rent is less than £300 per week) and keep the structure and exterior in repair. Landlords must
also keep sanitary installations and installations for the supply of water, gas and electricity and
for space heating and heating water in repair and working order.
54.
Schedule 4 of the Housing (Scotland) Act 2001 updated the statutory repairing
obligations for local authorities and registered social landlords where they let property under
Scottish secure tenancies and short Scottish secure tenancies. The Housing Improvement Task
Force considered that the statutory repairing obligation of private landlords should be
modernised in a similar way to reflect modern expectations and values and to improve the safety
of tenants. It recommended that, since there is much greater diversity in the types of landlords
and letting arrangements in the private rented sector, the repairing standard should combine parts
of Schedule 4 with key parts of the existing standard, suitably developed. The Executive has
adopted this approach.
55.
The new private landlord‘s repairing obligations will apply to almost all tenancies that are
not Scottish secure tenancies or short Scottish secure tenancies. It will include tied tenancies in
the private sector and those types of public sector tenancies which, in terms of schedule 1 of the
Housing (Scotland) Act 2001, are not Scottish secure tenancies or short Scottish secure
tenancies. The repairing obligation will apply even if the rent is below market value. It will not
apply to occupancy arrangements which are not based on a lease, such as residency in hostels.
Section 7 of the Housing (Scotland) Act 2001 provides powers to deal with terms of occupancy
under an occupancy agreement.
56.

The revised repairing standard includes requirements that:


the house is wind and water tight and in all other respects reasonably fit for human
habitation,



the structure and exterior of the house are in a reasonable state of repair and proper
working order,

11
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installations for the supply of water, gas and electricity and for sanitation, space
heating and heating water are in a reasonable state of repair and proper working
order,



any fixtures, fittings and appliances that are provided by the landlord under the
tenancy are in a reasonable state of repair and proper working order, and



any furnishings provided by the landlord under the tenancy are capable of being used
safely for the purpose for which they are designed.

57.
The landlord must ensure that the house meets the repairing standard at the start of the
tenancy and at all times during the tenancy. The landlord must inspect the house before the
tenancy starts in order to identify any work necessary to comply with the standard and notify the
tenant of any such work. The landlord, or any authorised person, may, on giving 24 hours‘
notice in writing to the tenant or occupier, enter the house for the purpose of inspection or
carrying out work necessary to comply with the standard.
58.
The landlord must, on or before the start of a tenancy, provide the tenant with written
information about the Repairing Standard in relation to the tenancy, having regard to guidance
on this information issued by the Scottish Ministers.
59.
This revised Repairing Standard includes ―fixtures, fittings, and appliances for making
use of the supply of water, gas or electricity,‖ and so such items are no longer excluded from the
private sector repairing obligation. This takes account of expectations of the standard of rented
housing and the facilities normally provided in the modern letting market. In addition,
furnishings and floor coverings should be ―fit for purpose‖ (that is, capable of serving the
purpose for which they were designed and supplied by the landlord) and able to be safely used
by the tenant. This would not extend to issues of quality or fashion. There will be some lettings
where these items are not supplied as part of the contract of let.
60.
The current ability to contract out of the repairing obligation, for example where a person
lets a house on the basis that he or she will carry out improvement and repair works, will
continue where the initial term is more than 3 years or with the approval of the sheriff and
agreement of both parties. A repairing obligation in a lease of shorter duration may mean that
the tenant risks not having full benefit from work he or she has carried out. The current
restriction of the repairing obligation to leases of initial terms of 7 years or less has been
removed. New residential leases in Scotland may not be longer than 20 years and the Executive
does not consider that there is any sound reason why tenants under leases of more than 7 years
should have less protection, given the option to contract out where the parties so wish.
61.
The Executive considers that this revised Repairing Standard will provide a more
appropriate level of physical conditions and comfort in privately rented accommodation.
Private Rented Housing Panel
62.
Currently, where private landlords do not adhere to their statutory repairing obligations,
their tenants, who normally have the main role in ensuring that the landlord keeps the property in
good repair, have limited options for redress. At present they can only take civil action through
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the Sheriff Court or risk withholding their rent until repairs are carried out. Both of these
courses of action can present problems for many private tenants and the Executive believes that
this is one of the factors behind the relatively high level of disrepair in the private rented sector.
To make the new Repairing Standard fully effective the Executive wishes to make the
mechanism for enforcing it more accessible and easier to use. This should encourage private
tenants to ensure that landlords adhere to the statutory standard. This is consistent with the
principle that householders should take more responsibility for their housing conditions.
63.
The Task Force proposed that the existing Rent Assessment Committees (RACs) should
have their role expanded, in order to establish an easily accessible agency to which tenants could
turn for help and where tenants with genuine complaints about repair problems could obtain
redress. The Committees are very familiar with the workings of the private rented sector, having
developed a good understanding of how landlords operate and appreciation of the issues that
tenants can face in dealing with difficult landlords. Given the similarities between their existing
role and nature and the features required, the RACs are an appropriate basis for the new body. In
order to reflect its wider responsibilities, the Rent Assessment Panel, from which the RACs are
drawn, will be renamed the Private Rented Housing Panel (PRHP). The RACs will be renamed
Private Rented Housing Committees (PRHCs)
64.
RACs currently consider representations from tenants or landlords in response to “fair
rent” determinations by Rent Officers. They also deal with applications from landlords or
tenants for adjudication of the rent or tenancy terms for assured and short assured tenancies. The
Panel will continue to carry out in full the statutory functions currently performed by RACs.
65.
Each RAC is composed of a lawyer (who chairs), a surveyor and a lay person, who are
drawn from the Rent Assessment Panel. The Scottish Executive appoints the members on the
Panel but each RAC operates as an independent tribunal. Similar arrangements will apply to the
PRHP and PRHCs.
66.
The Panel will not provide a general housing tribunal service; its specific purpose is to
allow private tenants to enforce the landlords’ repairing standard without having to go to court,
thus giving them more power to assert their right to live in good quality accommodation. The
Panel will not accept applications from landlords, neighbours or local authorities. It will have
power to consider and act upon any failure to meet the Repairing Standard, not only those which
the tenant raises. Its concern will be to ensure the proper maintenance of the property, not just
the resolution of a dispute. The Panel will always seek to resolve matters by agreement in the
first instance.
67.
A tenant can request the Panel to intervene where they had sought but been unable to
obtain the landlord’s agreement to carry out works necessary to achieve the Repairing Standard
or where, following agreement, works have not been carried out and the delay is unreasonable.
This will deter tenants from using the Panel as the first route for complaint. No fee will be
payable for making an application, lodging a complaint or processing a case. However, the Panel
will be entitled to refuse to accept an application or the lodging of a complaint where it has
reason to believe that it is spurious or vexatious or the same complaint had been made recently.
If accepted, the application will be referred to a Private Rented Housing Committee.

13
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68.
After receiving a reference, the Committee will invite representations from the landlord
and tenant and if necessary make inquiries to determine whether the landlord has complied with
the standard. Any member of the Committee or authorised person has a right of entry to any
house in respect of which an application has been referred to the Committee, in order to gather
information and evidence.
69.
The Committee’s function is to decide whether the landlord has complied with the duty.
Where it decides that the landlord has not complied, it must issue an order requiring the landlord
to carry out the necessary work within a stated time.
70.
If the Committee finds that the landlord has not complied with the order it may make a
rent relief order. This reduces any rent by an amount specified by the Committee, which cannot
be more than 90%. The intention is to penalise the landlord and give the tenant some
recompense for the landlord’s failure, without removing one of the essential elements of the
lease, namely rent, and without having the undesired consequential effect of disrupting any
entitlement to Housing Benefit.
71.
A landlord commits an offence if, before completion of work required by an order, the
landlord enters into a tenancy agreement or occupancy arrangement in relation to the house
concerned. This is a protection against the landlord seeking to remove the tenant for making the
complaint since the landlord would be prevented from reletting the property until the order had
been complied with.
72.
Where the Committee finds that the landlord has not complied with an order to do
required work, it must notify the local authority. The authority will have power to carry out the
required work. This will be linked to powers, similar to those applying to a work notice, to enter
the property and to carry out necessary work and recover the cost. These powers provide a
means of ensuring the works are done if the landlord refuses to repair despite the action taken by
the Committee.
73.
The tenant can appeal against the decision of the Panel and both the landlord and tenant
will be able to appeal to the sheriff against the decision of the Committee.
74.
The Executive considers that the Private Rented Housing Panel and Committees will be
an effective mechanism for ensuring that tenants can gain redress against landlords failing to
meet the Repairing Standard, thus helping to bring about an improvement in physical conditions
in private rented housing.
Alternative approaches
75.
Private landlords could simply be placed under a duty to meet the repairing standard in
Schedule 4. However, as mentioned above, the Housing Improvement Task Force considered
that the greater diversity in the types of landlords and letting arrangements in the private rented
sector made it more appropriate that the Repairing Standard should combine parts of Schedule 4
with key parts of the existing standard, suitably developed.
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76.
The existing repairing standard could be left unaltered, but the Executive considers that
there is a need to rationalise the existing arrangements and to reflect modern expectations of
adequate letting arrangements. In particular it considers that it is appropriate that facilities in the
house that are provided by the landlord as part of the lease should be kept in good repair. It is up
to the landlord not to offer them (and charge for them through rent) if he or she does not wish to
maintain them.
77.
The repairing standard could be enforced directly by local authorities or an equivalent
agency which acted against the landlord. But the principle that the householder should have
prime responsibility for his to her housing conditions applies. There is a potentially effective
mechanism for tenants to act on poor repair and the Executive wishes to strengthen that
mechanism rather than replace it with additional direct regulation.
78.
The Panel could be expanded to be cross-tenure and covering a wider range of issues.
However, tenants in the social rented sector already have a high level of protection in relation to
their landlords’ performance, including the right to repair, regulation of landlords, and an
ombudsman. Matters such as evictions should continue to be dealt with by the courts.
Consultation
79.
The majority of respondents agreed with the elements in the new Repairing Standard.
Various additional elements were suggested, but the Executive does not wish to make the
Repairing Standard too onerous, possibly reducing the supply of houses for rent.
80.
The proposal to establish the new Private Rented Housing Panel was widely welcomed,
by private landlord organisations among others. The Chartered Institute of Housing stated that it
would like to see the remit of the tribunal widened to include the social rented sector and other
tenant and landlord issues. However, if this were done through the Housing Bill it would be a
major policy step taken without full consultation.
CHAPTER 5 – REPAIR, IMPROVEMENT AND DEMOLITION OF HOUSES
Policy objectives
81.
Presently the main statutory powers to address problems of private sector housing quality
are contained in the Housing (Scotland) Act 1987. These focus on the Tolerable Standard and
serious disrepair.
82.
Improvement Orders can be served on houses below the Tolerable Standard outwith
Housing Action Areas (Housing Action Areas are intended to deal with concentrations of below
Tolerable Standard housing). Such an order requires an owner to bring a house up to the
Tolerable Standard and put the house into a good state of repair. Owners who agree to carry out
work have a right to mandatory grant towards the cost of work. The amount is subject to the test
of resources in the Housing (Scotland) Act 2001. If the owner does not carry out the specified
works then the local authority has the power to compulsorily purchase the property and upgrade
or demolish it.
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83.
Repair Notices can be served where a local authority considers a property to be in a state
of serious disrepair. Owners subject to a Repair Notice have a right to mandatory grant towards
the cost of the work. If the owners do not comply then the local authority has the power to
execute the works required, along with any additional works that could not have been reasonably
ascertained prior to the serving of the notice.
84.
Since the 1987 Act was passed, housing conditions have changed significantly and there
has been a major shift in tenure towards the private sector. Houses below Tolerable Standard are
much less common and there are few, if any, concentrations of houses below the Standard.
However, the Scottish House Condition Survey has shown there are still significant problems of
disrepair in some areas. While inroads have been made into houses below the Tolerable
Standard, there are still houses which fail the Standard. Indeed, the Bill‘s provisions extending
the Standard will mean that more houses will require to be brought up to the Standard.
Following the findings of the Housing Improvement Task Force, the Executive believes that
there are four main obstacles to effective action by local authorities in addressing disrepair,
which the Bill addresses:


the mandatory link to grant aid (which is dealt with below),



lack of an enforcement option to require improvements to bring a house up to the
Tolerable Standard, other than through acquisition,



absence of any effective power to address lower level disrepair and failures of
maintenance that are likely to give rise to serious disrepair problems, and



lack of flexibility in the options available for enforcing notices.

85.
A local authority will have powers to require the owner of a house to carry out work in it
in order to implement a Housing Renewal Area action plan in relation to any house identified in
the plan. It will similarly be empowered to require work to rectify any house that does not meet
the Tolerable Standard, or is in serious disrepair or disrepair likely to become serious or to
damage other premises. The local authority will notify the owner (and other people with an
interest in the house) by serving a work notice.
86.
This means that there will be a single statutory housing notice to address repair-related
defects and houses below the Tolerable Standard, replacing the current Repair Notice and
Improvement Order procedures. (The existing demolition and closure orders are retained since
their use is quite distinct from action to require works to existing properties.) It will be easier for
local authorities to deal with a broad spectrum of disrepair. In addition, local authority powers to
address properties in serious disrepair are extended to cover circumstances in which a building
may not be defined as being in serious disrepair, but could still be at risk of deterioration if the
disrepair is not addressed or could cause damage to adjoining properties.
87.
Bringing together the existing notice procedures in this way means that, where a work
notice relating to improvements to a house that fails the Tolerable Standard has not been
complied with, a local authority will have the power to take entry to the house, carry out work to
bring it up to the Tolerable Standard and recover costs from relevant owners, rather than having
to acquire it compulsorily. This will make it easier to ensure that the Tolerable Standard is met.
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88.
The work notice will set out the reason for the requirement, the work required, any
standard which the house is to meet on completion of the work, and the period for completion.
The notice may specify particular steps to be taken in carrying out the work.
89.
A local authority may suspend a work notice if satisfied that carrying out the work
required is likely to be detrimental to the health of any resident of the house concerned.
Although the aim of a notice is to have the work carried out, there are circumstances where a
suspension may be appropriate, for instance where the residents are infirm and the disruption of
having the work carried out outweighs the advantage.
90.
If the owner of a house fails to comply with a work notice, the local authority may carry
out the work required by the notice and any other work found to be required for the purposes of
implementing a Housing Renewal Area action plan, bringing any sub-standard house into a
reasonable state of repair.
91.
Following receipt of a notification from a Private Rented Housing Committee that a
landlord has failed to comply with an order requiring him or her to ensure that a house meets the
repairing standard or that he or she is unable to ensure the house meets the standard during the
tenancy, a local authority may carry out the work required and any other work found to be
necessary for the purposes of enabling the work required by the order to be carried out.
92.
Where the local authority is required or authorised to carry out work in a house, and
considers that doing so is likely to endanger the occupant of any land or premises, it must require
the occupant to move from the land or premises in question.
93.
It is an offence to occupy or permit occupation of a house where a requirement to move
has been made, but it is not an offence for a person occupying a house on the day on which a
work notice is served in relation to it to continue to occupy it, or to permit such a person to
continue occupation.
94.
The Bill will interact with the provisions of the Building (Scotland) Act 2003, which
gives local authorities powers to deal with defective buildings, including non-residential ones.
Alternative approaches
95.

No other alternatives to the present system were put forward.

Consultation
96.

There was a high level of support for the proposals in this chapter of the Bill.

97.
The consultation asked whether local authorities should have the power to inspect the
insurance policies relating to flats in tenements subject to a work notice or maintenance order.
Over 80% of those responding agreed with the proposal. However, the Executive has concluded
that the benefits of this would be limited because not all owners are required to have insurance
and others have difficulty in securing it. Partly because of these facts, a local authority would
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have difficulty in enforcing a requirement to have insurance and therefore a power to inspect
policies would be of little value. Accordingly, the Executive has decided that the proposal
should be dropped.
CHAPTER 6 – MAINTENANCE
Policy objectives
98.
Currently, a local authority is unable to intervene where lack of maintenance of a house is
likely to lead to disrepair, which could require future action on its part, even where significant
funds have been spent on a property as a result of a previous statutory notice. The Executive
considers that local authorities should have powers of intervention in cases where maintenance is
clearly inadequate, in order to prevent deterioration. This is particularly important in tenement
properties, where failure of owners to co-operate can have serious implications for neighbours
and adjoining buildings.
99.
The Bill therefore gives a local authority the power to serve a maintenance order where a
house has not been or is unlikely to be maintained to a reasonable standard (due, for example, to
the failure of joint owners to co-operate) or where the benefit of work carried out as a result of a
work notice or repairing standard enforcement order has been reduced or lost by a lack of
maintenance. The latter provision ensures the protection of public money invested in properties,
where grant was paid. The serving of a maintenance order is a significant intervention by a local
authority, as it imposes a set of additional requirements on owners. If followed, the maintenance
plan required by the order should have a significant impact on preserving and maintaining the
quality of the building.
100. The maintenance order requires the owner or group of owners (where the premises
contain two or more houses) to put in place and implement a maintenance plan. The plan,
including arrangements for implementation, will be submitted to the local authority for approval
or approval with amendments. Local authorities will have the power to require owners to appoint
a property manager where they are not satisfied that the owners are able to deliver a suitable
maintenance plan. Local authorities will also have the power to prepare and implement a
maintenance plan, and recover costs from owners, where an acceptable plan is not submitted.
The local authority can also step in where the owners have failed to do anything required by the
plan.
101. A maintenance plan will be for a period not exceeding five years. This reflects the view
that owners should take responsibility for their property and that a plan with a lengthy or
indefinite time-frame puts undue responsibility on the local authority to ensure that the plan is
being adhered to.
102. Concerns about financial difficulties in tackling common repairs have generated debate
on the merits of tenement owners setting up reserve or sinking funds to fund future maintenance
of communal property and communal areas. Service of a maintenance order provides clear
evidence that existing arrangements are not working. The Bill therefore gives local authorities
the power to require owners in property subject to a maintenance order to establish a
maintenance fund for future expenditure on repairs and maintenance to common parts. In
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addition, local authorities will have the power to provide grant aid assistance towards the cost of
setting up the fund (but not to contribute to it).
103. A maintenance plan may not conflict with real burdens on the property or any
development management scheme or tenement management scheme.
Power of majority to recover maintenance costs
104. Under the Title Conditions (Scotland) Act 2003 and the Tenements (Scotland) Act 2004,
a majority of owners can decide to carry out work on communal parts, where the title deeds are
unclear or silent on the question of decision making. However, if a minority of owners refuse to
pay, the only recourse of the majority is to court. In order to promote the carrying out of such
works, the Bill gives owners of houses forming part of the same premises, who find themselves
in the circumstances where any owner cannot pay their share, it is unreasonable that they pay, or
they cannot be found, the right to ask the local authority to deposit the missing share. The local
authority may, if it so decides, deposit the missing share of the costs.
Alternative approaches
105. House owners could be left, as at present, to decide their own priorities for maintenance
of their properties. However, this would not address the problem of neglect of essential
maintenance leading to disrepair, especially in properties with communal obligations.
106. Some housing interests support the establishment of reserve or sinking funds in all
tenements, so that all owners would make regular contributions towards the costs of future
maintenance of parts in common ownership. This would have the advantage of making sure that
funds were available when maintenance work was required. The Executive supports the setting
up of such funds when owners agree, but does not believe that owners should be legally
compelled to do this. Owners should have the discretion to decide how they want to fund
maintenance work. It would also be very difficult to enforce the setting up of a reserve fund in
every building with common obligations. The situation is different in buildings where a failure
to carry out maintenance has led to the imposition of a maintenance order. In such a case, a
reserve fund may be necessary to ensure that money is available.
Consultation
107. There were high levels of support for the principle of the maintenance order and the
maintenance fund. However, more than a third of respondents thought that maintenance orders
should not be limited to five years. The Executive continues to take the view that imposing an
order for an indefinite period would impose too much of a burden on a local authority, which
would have to monitor it, and on individual owners. If the situation with regard to maintenance
of the house continues to be unsatisfactory, a further order could be imposed.
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CHAPTER 7 – RIGHT TO ADAPT RENTED HOUSES TO MEET NEEDS OF
DISABLED OCCUPANTS
Policy objectives
108. As part of strengthening the rights of private sector tenants, the Bill provides that a tenant
(save tenants under a Scottish secure tenancy) should have the right to carry out adaptations for
needs arising from disability. However, that right cannot cut across the owner’s property and
business rights and so is subject to the landlord’s consent and is on the basis that the tenant bears
the cost of carrying out the works and also of reinstatement if the works reduce the value of the
house. If the tenant is unable to afford the costs involved then the appropriate source of any
assistance is the local authority or other relevant agencies, not the landlord.
109. Where a tenant wishes to carry out adaptations, he or she should be able to do so unless
there are good reasons why not. The landlord should therefore only be able to refuse consent on
reasonable grounds. The Bill makes this requirement and gives examples of the matters that the
landlord can reasonably take into account.
Alternative approaches
110. The alternative of giving the tenant an absolute right to carry out adaptations would be in
conflict with the landlord’s rights in terms of the European Convention on Human Rights.
Consultation
111. The consultation invited comments on this proposal. There was strong support,
particularly from voluntary organisations, local authorities and national bodies. Concerns were
expressed about reinstatement at the end of the tenancy, with the suggestion that a bond system
could be used to ensure this is done.
CHAPTER 8 – SUPPLEMENTAL PROVISIONS, INCLUDING APPEALS
Policy objectives
112. Chapter 8 deals with various supplemental provisions. There are powers to deal with
obstruction of actions taken under the Bill’s provisions. Local authorities are empowered to
recover costs. There are provisions on the registration and service of documents. There are
rights of appeal to the sheriff against work notices, maintenance orders and other measures. In
some cases there is a further right of appeal to the sheriff principal.
CHAPTER 9 – INTERPRETATION
Policy objectives
113.
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PART 2 – SCHEME OF ASSISTANCE FOR HOUSING PURPOSES
Policy objectives
114. One of the underlying principles of the Bill is that individual owners, including owners of
rented property, have primary responsibility for keeping their properties in good condition, but
that assistance to meet their obligations should be available where necessary.
115. The Executive believes that the local authority should have a wider range of options for
providing assistance and that the form of assistance should be determined by the authority as part
of its wider strategic responsibility, ensuring that public resources are used in the most
appropriate way to achieve improvements in housing quality. Cost-effective use of resources
will ensure that, through the provision of suitable assistance, as many people as possible carry
out necessary works which they would otherwise not do. Where the assistance is in the form of
financial subsidy it will be targeted at those most in need of it.
116. The Executive agrees with the principles set out in the Housing Improvement Task Force
report for determining the assistance to be provided:


assistance should be appropriate to the difficulty that the owner faces in carrying out
the work;



assistance should be the most cost effective in the circumstances;



the local authority should be the primary channel for assistance;



assistance should sit within a national framework to ensure consistency across
Scotland; and



the various types of assistance should be brought into a single scheme, so they are
seen as complementary.

117.
Local authorities will set up a scheme of assistance, ranging from grants to loans and
subsidised loans to practical assistance or advice. The local authority will decide what is the
most appropriate means of assistance in each case, but it will be required to publish the criteria it
uses for determining whether and what form of assistance to provide. Ministers will be able to
issue guidance and directions on the setting of criteria and local authorities will be required to
have regard to the guidance, which could, for example, include prioritisation of certain groups or
types of work for grant aid. This will ensure that local authorities take proper account of
national priorities alongside their local priorities, providing consistency of approach across the
country while allowing flexibility to deal appropriately with the wide variety of local housing
and social circumstances.
118. A particular aspect of the current arrangements for improvement and repair grant is that if
a local authority serves a statutory notice or order requiring works to be carried out on a house,
such as a repairs notice or an improvement order, it must provide grant to the owner. Due to the
limited resources available for tackling private sector housing problems, the mandatory grant
requirement has been a disincentive to many local authorities to deal with disrepair. The Bill
introduces a mandatory requirement for local authorities to offer assistance where a work notice
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has been served, replacing the requirement for mandatory grant. Grant will remain mandatory
where work is required to ensure that a disabled occupant has access to and is able to use a
standard amenity.
119. Practical assistance may include, for example, the type of help provided by Care and
Repair services, or assistance to overcome the barriers to action where there are joint or shared
responsibilities. Where individuals have difficulty in obtaining loans, local authorities will have
the power to make loans available, either directly or through intermediaries. They will also have
the power to subsidise loans. Grants will still be available where necessary, with improvement
and repair grants merged into a single form of grant. Where subsidy is provided it will be
subject to a test of resources made by regulation. There will, however, be scope to adjust the
amount of subsidy, subject to approval by Ministers, to deal with local circumstances such as the
need to achieve area renewal.
120. The new system will take a more flexible and less prescriptive approach to providing
assistance, while maintaining consistency by reference to a national framework. The Bill
therefore restates the relevant detailed provisions in the Housing (Scotland) Act 1987 in a
rationalised and simplified form, with more scope for amendment by regulations and local
authority discretion.
121. The adaptation of houses to suit the needs of disabled people is currently eligible for
improvement grant, at the discretion of the local authority. The new arrangements will make it
mandatory for the local authority to provide assistance as part of its housing function. Such
assistance may be for example grant, loan or practical assistance either to adapt the current home
or to help buy another house which is more suitable for the person’s needs. The appropriate type
of assistance will be influenced by the co-ordinated assessment and use of resources for
equipment and adaptations being promoted by the Executive through the Joint Future approach
between housing, social work and health authorities. It will also be subject to the direction and
guidance arrangements described in paragraph 117, which will allow Ministers to ensure that the
approach to disabled people’s needs is consistent across the country and in accordance with
national priorities. Some disabled people need to carry out works so that they can have access to
and use a standard amenity; in those cases, the present mandatory entitlement to grant will
continue.
Alternative approaches
122. An alternative approach would be to give only grants, but not loans, to house owners
where financial assistance is provided for the carrying out of repairs. It can be argued that this
would maximise motivation for owners to carry out necessary work. However, many home
owners have substantial equity in their houses and on the principle that owners have primary
responsibility for keeping their properties in good condition it is reasonable that in many cases
they should invest in the condition of their house by borrowing against that equity. The Bill
allows the local authority to provide subsidised or unsubsidised loans to assist owners to
overcome financial or other barriers, but also retains the option to give grants.
123. It could be argued that where a local authority compels a house owner to carry out works
by serving a notice, it should always provide grant. It is not necessarily the case that the poor
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condition of a house results from the owner’s lack of resources. The owner may decide that he
or she has other priorities, knowing that if compulsory action is taken a grant will be available.
The owner’s failure to act may result from practical rather than financial difficulties. There is
evidence that, for example, practical assistance to overcome the problems of shared
responsibilities has resulted in works being undertaken without the owner needing direct
financial assistance. The provision of grant in these cases would be an inappropriate use of
public resources. The Bill proposes that where a local authority serves a notice it will be obliged
to provide assistance but the form of that assistance will be appropriate to the circumstances.
The arrangements described in paragraph 117 will allow Ministers to ensure that a fair and
consistent approach is taken to judging what is appropriate.
124. Another alternative would be to remove the requirement for local authorities to give
support and leave it to owners. This would significantly impact on local authorities’ capacity to
meet their strategic objectives to improve housing quality. It would also impact severely on
owners who needed support. It would almost certainly lead to increased visible disrepair and
more risk to neighbours and the public.
125. The Bill provides for mandatory assistance for adaptations to suit the needs of disabled
people (except in relation to standard amenities where the assistance is in the form of grant). An
alternative would be to replace the current discretion for local authorities to decide whether grant
should be made with an obligation to provide mandatory grant in all such cases. This would
create a duty on local authorities which in the view of the Executive could be very difficult to
comply with, given the potential demand and the likely availability of resources. The Executive
also considers that grant may not be the most appropriate form of assistance in all cases in the
light of the individual’s needs and circumstances. It therefore does not wish to take this
approach. Instead it considers that the local authority should have an obligation to provide
assistance (which may include grant), accompanied by the duty to comply with directions or
have regard to guidance (as described in paragraph 117) which will allow Ministers to ensure
that a fair and consistent approach is taken in line with national priorities.
Consultation
126. There was a high degree of agreement with the proposals. For example, more than 75%
of respondents agreed with the introduction of a range of types of assistance for house owners
proposed, with particularly strong support from local authorities. Some of the latter were
particularly in favour of the removal of mandatory grant, remarking that having a range of
assistance would allow them to deal with local circumstances more flexibly.
127. However, disagreement with the proposal was particularly strong among organisations
representing older or disabled people. They were concerned that local authorities might give
loans instead of grants for adaptations. Currently, grants for adaptations to meet the needs of
disabled occupants are not mandatory, so applicants who are refused a grant are not entitled to
any other assistance. Recognising these concerns, the Executive has included the arrangements
described in paragraph 117 to ensure that Ministers can provide a framework of national
priorities that will translate effectively into local action, but will not prevent local authorities
developing and implementing strategies that suit local circumstances.
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128. More than 80% agreed with the types of assistance proposed, although local authorities
and others raised issues, including the argument that, in areas with low incomes and low equity,
grants will continue to be an important tool for ensuring that work is carried out. 80% agreed
with the introduction of subsidised loans.
129. The consultation proposed, following the recommendations of the Housing Improvement
Task Force, that charging orders, by which local authorities can secure costs incurred against a
house, should be made more flexible. Although there was a high level of support for the
proposal, particularly in connection with the use of such orders with the owner’s agreement,
concerns were expressed at the first charge status of charging orders, by which they rank before
mortgages. Further examination of this proposal has persuaded the Executive that revised
charging orders would not, in fact, be an effective mechanism for the recovery of costs, so that
proposal has been dropped.
PART 3 – PROVISION OF INFORMATION ON SALE OF HOUSE
Policy objectives
130. One underlying principle of the Bill is that owners should take responsibility for
maintaining their property. The Housing Improvement Task Force identified the lack of
information provided to potential house purchasers as a major contributory factor in house
disrepair and lack of maintenance. Most purchasers rely on a mortgage valuation, which
provides limited information on the condition of the house. Purchasers may therefore find
themselves owning houses requiring repairs and maintenance that they are unable to afford.
131. The traditional “blind bidding” system leads to the expectation that, in most cases, a
survey will be carried out before making a bid. When more than one prospective purchaser is
competing for the property, this usually leads to multiple surveys being commissioned on the
same property. Where a survey is carried out and a bid put forward unsuccessfully, prospective
purchasers have paid for a wasted survey. This, in turn, reinforces the tendency for buyers to
rely on the cheapest option: the Scheme 1 mortgage valuation report.
132. In the light of the Task Force’s conclusions, the Executive is committed to the
introduction of a comprehensive survey of house condition, provided by the house seller or the
selling agent to prospective purchasers – the Single Survey. The Bill therefore provides the
powers to enable the Scottish Ministers to prescribe in regulations information to be provided to
potential house purchasers. Ministers will decide on the use of these powers in the light of an
evaluation of the voluntary pilot of the single survey launched in 2004. One of the issues for
consideration will be whether, as well as a survey of house condition, the information could
include a valuation, which would remove the need for multiple valuations in the great majority
of cases and act as a disincentive to the setting of upset prices at an unrealistically low level in
order to attract interest.
133. The person responsible for marketing a house that is on the market must hold the
prescribed documents and provide them on request to a potential buyer. The duty to provide the
documents will rest with the person responsible for marketing the property. In most cases this
duty will rest with a solicitor or estate agent, but the requirement would apply to whoever had
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responsibility for marketing the property, including the seller if appropriate. A charge could be
made to cover the cost of making and sending a paper copy of the documents.
134. The Scottish Ministers will prescribe the documents by regulations. The regulations may
specify that the survey will have to be prepared by a suitably qualified person. Ministers could
also specify other information to be supplied in a Purchaser’s Information Pack which could
include copies of any planning, listed building or building regulation consents and approvals, any
guarantees for work carried out in the property, a copy of the land certificate or, if not available,
a summary of common repair and maintenance obligations for flatted properties, and a summary
of any property management responsibilities. Further research on the content of a Purchaser’s
Information Pack has been carried out.
135. Ministers will have powers to specify exemptions to the duties to provide the documents
by regulations. Exemptions could include newly built houses.
136. Enforcement will be by the local weights and measures authority. If the documents are
not made available as required, or any other duty under this Part is breached, a penalty charge
notice may be served.
Alternative approaches
137. One alternative would be to leave the development of a single survey to the market, in
other words to allow individual sellers to decide whether to provide a single survey. This
approach has been tested by the pilot.
138. There has recently been a growth in bids made “subject to survey”, particularly in the
Edinburgh area. This is a market response to the multiple survey problem in a part of Scotland
which has experienced very high demand for housing in recent years. Although this is a means
of avoiding multiple surveys it is not clear at present whether this practice will gain general
acceptance. It also has the potential to slow up the purchase process as acceptance of an offer
depends on the survey results, introducing the prospect of further negotiation on price after the
survey is obtained. In addition, the survey following acceptance is usually only the Scheme 1
valuation report, with the limited information that this gives.
139. Another approach would be to promote, perhaps by advertising, the benefits of the more
detailed Scheme 2 survey and to encourage buyers and lenders to commission one before buying
a property. It is, however, likely that many buyers would continue to use the mortgage
valuation, especially when faced with the possibility of multiple surveys, nor would this deal
with low upset prices.
Consultation
140. The consultation asked whether Ministers should take “reserve” powers to introduce the
single survey, first considering whether market-led approaches could work; implement a
requirement for a single survey as soon as the Bill is commenced; or leave it to the market. 59%
of respondents felt that the Executive should take “reserve powers” to compel sellers to make a
25
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single survey available when marketing their properties. This is the approach that it is intended
to take. 25% favoured the market solution. Professional bodies tended to oppose a mandatory
single survey (although the Executive does not believe that it would have an adverse effect on
the overall incomes of the surveying or legal professions).
141. The consultation suggested that certain categories of property could be exempted from
the single survey. One of these was right to buy sales, on the grounds that such properties are
not marketed and the price is set by an independent valuation. 31% said that these should be
exempted. However, some prominent organisations commented that such properties should not
be exempted, on the grounds that their purchasers may be in particular need of information about
the condition of the house and the financial implications of repair and maintenance. This is
because they mostly will have no experience of buying and selling property; they may have
bought their houses from their own resources and have difficulty in borrowing money for repairs
and improvements; and many will not carry out their own survey and will be denied the
information to be given to other house purchasers.
142. The Executive has considered these points and decided that, although the grounds for
exempting right to buy sales from the single survey are still valid, there is a need to provide such
purchasers with information on the condition and maintenance costs of their houses. The Bill
will therefore allow Ministers to require that such information should be provided to people
seeking to exercise the right to buy, along with the valuation of their house.
PART 4 – LICENSING OF HOUSES IN MULTIPLE OCCUPATION
Policy objectives
143. The term “houses in multiple occupation” (HMO) covers various forms of shared
accommodation, including shared flats, student residences and hostels. Mandatory licensing of
HMOs was introduced in phases from 2000 because of concerns about accommodation, safety
and management standards. Licensing is intended to give increased protection to residents in
HMOs, who are often vulnerable for one reason or another, by ensuring that they have good
quality, safe accommodation with good management. Good management of HMOs can also help
in tackling any complaints of antisocial behaviour by residents.
144. Since 1 October 2003 all properties occupied by three or more people, being members of
three or more families, have required to be licensed by the local authority. Registered care homes
and some other services regulated by the Care Commission are exempt, as are religious
communities. Scottish Executive Guidance sets out benchmark standards for physical and
management conditions, but authorities can vary these to suit individual circumstances.
Following a report by the Social Justice Committee and a review of the licensing system by the
Executive, adjustments to the system were made from 1 October 2003.
145. The main disadvantage of the existing system of licensing is that it is established under
and therefore constrained by the framework of the Civic Government (Scotland) Act 1982,
which was not designed for the licensing of houses. These constraints will be overcome by reenacting, with amendments, HMO licensing in primary legislation. This change will also move
HMO licensing into the mainstream of housing legislation, ensuring that it has better strategic
links with other housing policy, locally as well as nationally.
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146. Many of the changes being made to the licensing system will increase its flexibility while
allowing Ministers to make it more consistent throughout the country. Ministers will have the
power to designate categories of HMO for discretionary exemption from licensing, with local
authorities being empowered to continue to license such HMOs in their area or part of it. The
test of whether a landlord is “a fit and proper person” will be aligned with the test for landlord
registration set out in the Antisocial Behaviour etc (Scotland) Act 2004. Ministers will have
power by order to prescribe mandatory conditions for HMOs, in order to maintain consistency
with developments in other areas of policy. Ministers will be able by order to direct the manner
by which fees are determined by all authorities or by particular authorities.
147. Ministers will also have the power to issue guidance, following consultation with local
authorities and other interested parties. Local authorities will have to have regard to this
guidance in implementing the licensing system.
148. In order to allow local authorities to make progress with licensing under the existing
arrangements, and give them a long view of the new system, the Executive intends to delay
implementation of the new provisions, probably until 2007.
149. Local authorities have powers in Part VIII of the Housing (Scotland) Act 1987 to deal
with problems in HMOs, including registration schemes, means of escape from fire notices and
control orders. These powers are largely obsolete and over-bureaucratic and address property
management problems, but not tenancy management problems or the character of the owner.
The Bill repeals these powers as a simplification of the regulatory system.
150. A local authority will be able to issue a temporary exemption order, valid for up to three
months in the first instance, which will allow the owner of an HMO that does not have a licence
to take steps in an orderly way to stop it from being an HMO, for example, by reducing the
occupancy rate. The local authority will be able to specify steps the landlord must take to ensure
the safety or security of occupiers in the meantime.
Alternative approaches
151. It could be argued that, licensing having been introduced by an order under the Civic
Government (Scotland) Act 1982, the aim of regulating this area of the housing market had been
achieved and that all that was required was to ensure that licensing was implemented. The
Executive is providing £3m over three years to improve licensing and identify unknown HMOs,
developing a self-certification scheme for publicly accountable landlords, and has revised the
licensing guidance to improve the management of the system. However, the system remains
inflexible and inconsistent. There are wide discrepancies in fee scales and differences in the
standards required. There is also no local discretion for exempting categories of HMO that may
not present a problem in a particular area. The Executive is convinced that re-enacting the
system in primary legislation means that it can be improved, building on what has been achieved
so far.
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Consultation
152. The great majority of respondents were in favour of a new legislative framework for
HMO licensing and the abolition of Part VIII powers. Some local authorities emphasised that
the expertise they had built up in dealing with the existing system should be built on, which is
the Executive’s intention. The Executive’s commitment to delay the introduction of the new
rules until local authorities had made further progress with licensing under the existing system
was welcomed.
PART 5 – MOBILE HOMES
Policy objectives
153. The Bill extends the protection for people who occupy a mobile home and let a stance
from a site operator. A mobile home is a movable structure which is placed on a stance on a
defined site. Based on the 2001 census, the number of households covered by these proposals
will be somewhat less than 4,500. For some a mobile home is their preferred choice but for
others it is the only available accommodation. The current legislation can leave some owners in
a vulnerable position and the Bill rebalances the rights of mobile home and site owners on issues
around tenancy conditions, security of occupation, and the selling of mobile homes.
154. Much of the background to the Bill provisions arises from the report of the Park Homes
Working Party. This covered England and Wales but the current legislative arrangements, the
nature of the market and the stakeholder organisations all have a GB perspective. The Executive
considers it is appropriate to apply many of the proposals in that report to Scotland. In parallel
with the consultation on the Bill, similar measures have been introduced for England and Wales
through the Housing Act 2004.
155. Current legislation dealing with mobile homes are the Caravan Sites and Control of
Development Act 1960 (GB); Caravan Sites Act 1968 (England and Wales, extended to Scotland
by the 1975 Act); Mobile Homes Act 1975 (GB); and Mobile Homes Act 1983 (GB). The
Housing Act 2004 for England and Wales inadvertently changed the 1968 Act powers as they
relate to Scotland. Apart from one part of this change, which the Bill will re-enact, the Bill will
undo these amendments and change the 1968 Act as was originally intended.
156. The 1983 Act controls the terms of any agreement between a site operator and a person
who lets a stance for a mobile home which will be his only or main residence. It specifies terms
- called implied terms - which will be part of the agreement whether or not they are stated. It also
requires express terms (those terms agreed between the parties) to be set out in a written
agreement within three months of the agreement being made.
157. Under the terms of the 1983 Act, once a home owner leases a stance the express
conditions of the agreement may be finalised up to 6 months later. This puts owners at a
significant disadvantage in any negotiation, as the terms can be finalised after they have
purchased their home, and refusal to accept terms could mean that they have to move, which
could prove very costly. The Bill instead requires the agreement to be based on terms provided,
in writing, 28 days in advance of the agreement being made, or 28 days in advance of the
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agreement to sell the home. It provides for the occupier to consent to a shorter period. Any
express terms which are not included in this agreement will be unenforceable.
158. The implied terms in the 1983 Act allow for the contract to be terminated on the grounds
of detrimental effect resulting from the age and condition of the mobile home. The Park Homes
Review in England found that this had been abused by site owners removing old homes in order
to replace them with newer, and much more profitable, homes. The Executive agrees with the
Review’s views that age is not a sound criterion in this regard, the judgement should be made on
condition, which is within the occupier’s control, and the occupier should be given a reasonable
opportunity to improve the condition of his mobile home. The Bill does this.
159. The 1983 Act provides that the site owner’s consent to the assignation of a stance
agreement, when an individual wishes to sell their mobile home, cannot be unreasonably
withheld. There is some evidence from the Park Homes Review of site owners frustrating sales
through delays in giving, or withholding, consent. The Bill requires that a decision is made
within 28 days of a request for consent and, failing this, allows application to the Sheriff for a
decision.
160. The 1983 Act sets out a range of implied terms which include the duration of the
agreement and arrangements for terminating the agreement, among others. In order to allow
statutory provisions to take account of market changes, Scottish Ministers will have the power to
amend the implied terms in the 1983 Act by order, following consultation. They will be able to
do this for existing agreements on the first occasion that the power is used but thereafter will
only be able to do so for new agreements.
161. The 1968 Act (as extended to Scotland by the 1975 Act) provides protection from
unlawful eviction and harassment where a person has stationed a mobile home on a site.
Because mobile homes legislation was not amended at the same time as housing law, there is an
inconsistency of treatment depending on the circumstances of individual occupation. The Bill
ends this inconsistency by extending the broader definition of illegal eviction and harassment to
mobile homes.
162. The 1983 Act sets out terms for succession to the lease of a site. The Executive originally
proposed to extend in the Bill the succession rights which apply to spouses to same-sex partners.
However, this matter is covered by the Civil Partnership Act 2004.
Alternative approaches
163.

No other method of achieving these benefits has been proposed.

Consultation
164. The great majority of respondents agreed with the proposals and believed that these,
taken together with existing legislation, would provide adequate protection to mobile home
occupiers, although some considered that legislation should go further.
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PART 6 – AMENDMENT TO CRITERIA USED TO ASSESS SUITABILITY TO ACT
AS LANDLORD
Policy objectives
165. The Antisocial Behaviour etc. (Scotland) Act 2004 provides for the compulsory
registration by local authorities of landlords in the private sector. The registration system has
two main elements. The local authority must be satisfied that the landlord (and any agent) is fit
and proper to be letting houses, and the landlord must declare the houses that he or she is letting.
Landlords and their houses and agents are listed in a public register.
166. During the passage of the 2004 Act there was debate as to whether the registration
scheme should be extended or strengthened in the context of the Housing Bill to take in issues
relating to the quality of the house or its management. The Bill addresses the physical quality of
privately rented housing through the provisions already described to modernise the Tolerable
Standard and the Repairing Standard and strengthen the rights of tenants to ensure that repairs
are carried out.
167. The Executive is sympathetic to the view that registration can be used to raise the quality
of management by landlords. The fit and proper person test to be introduced under the 2004 Act
will allow local authorities to act against landlords who use demonstrably bad letting practices,
but it could be helpful to be more explicit about what is good practice, to strengthen local
authorities’ ability to act against it in this way. The Bill gives Ministers the power to make a
Letting Code setting out good practice. The power is subject to Ministers publishing an
assessment of the effectiveness of the existing package of legal requirements and the voluntary
accreditation approach (which is currently being piloted) in delivering satisfactory management,
and consulting on proposals for the Code. These requirements are designed to ensure that the
necessity of a Letting Code is fully assessed, and to allow market-based voluntary accreditation
to be properly tested.
168. The Bill also makes explicit that the fact and nature of an agency arrangement can be
relevant to the fit and proper person test. This is to allow, for example, for a landlord who hands
over full control of his or her property to a reputable letting agent to be regarded as having taken
proper steps for the letting of the house. The local authority would need to be satisfied that the
arrangement was sound and that, for example, the agent would cease to act for a landlord who
interfered inappropriately in the management of the house.
Alternative approaches
169. The Executive could specify management standards on the face of the Bill, which would
make its intentions clear and remove the threat of further regulation through subordinate powers.
The Executive has published a set of core standards for voluntary accreditation, but these are
standards intended to recognise high standards, and their imposition across the whole sector
would raise rents and reduce supply at the lower end. There is currently not sufficient evidence
to be clear about what set of standards lying somewhere between existing legal requirements and
the accreditation core standards would on the one hand be an appropriate basic standard for now
and the future and on the other hand not remove key incentives for landlords to wish to be
accredited.
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170. Instead of providing for the letting code and the provisions on agents to have effect
through the medium of the fit and proper person test, the Executive could specify particular
conditions on these matters which attach directly to registration. The drawback of such an
approach is that breach of a condition should attract a penalty which in this context would be
removal of registration, potentially losing the house from the market and affecting the landlord’s
livelihood. The Executive’s view is that removal of registration should only happen on a
balanced assessment of all relevant matters, and that is best achieved through the approach of the
fit and proper person test.
Consultation
171. Nearly two thirds of respondents supported extending the registration scheme for private
landlords, but 36% considered that this would place too great a burden on landlords.
PART 7 – RIGHTS OF ENTRY
Policy objectives
172. Part 7 sets out the powers of entry and inspection for local authorities, Private Rented
Housing Committees, house owners, landlords and the police which are essential to ensure that
powers relating to Housing Renewal Areas, work notices, maintenance orders and other
provisions of the Bill can be applied. In certain circumstances a warrant authorising entry may
be sought. These powers are essential to the operation of the Bill, so no alternatives would
serve. These powers arose from recommendations in the report of the Housing Improvement
Task Force (which was consulted on in 2003).
PART 8 – GENERAL AND SUPPLEMENTARY
Policy objectives
173. Part 8 deals with ancillary provision, details relating to orders and regulations, Crown
application and other technical matters.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal opportunities
174. The provisions of the Bill are not discriminatory on the basis of gender, race, age,
disability, sexual orientation, marital status or religion. The Bill is substantially based on the
work of the Housing Improvement Task Force, which, in order to inform its deliberations,
commissioned research into the views of equality groups on the issues that the Task Force was
considering.
175. That research identified the issue that some Muslims will not borrow money because of
their belief, on religious principles, that it is wrong to pay or accept interest. Since mandatory
grant for works is being replaced by mandatory assistance, including loans, there may be
problems for some Muslims in accessing financial assistance. However, there are in existence
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Islamic financial mechanisms that can avoid the problem of interest. The Executive will work
with appropriate bodies to ensure that implementation is compatible with equal opportunities.
176. The Bill makes special provision for the adaptation of houses to suit the needs of disabled
occupants. Currently local authorities have discretion as to whether to provide a grant to assist
such adaptation. The Bill instead requires the local authority to provide assistance, which may
be grant or another form of assistance. To ensure a consistent approach in line with national
priorities, the Bill also requires the authority to have regard to any guidance Ministers may make
on the criteria for deciding the form of assistance.
177. The Bill also gives the tenants of landlords in the private sector the right to carry out
adaptations to suit the needs of a disabled occupant. To comply with human rights requirements,
this right is subject to the consent of the landlord which shall not be unreasonably withheld and
to the tenant bearing the cost of the works and of reinstatement.
178. The provision in the Bill permitting the suspension of work notices, where the advantages
of carrying out the work are considered to be outweighed by the risk to the health of an occupant,
should benefit some people who are disabled or infirm.
Human rights
179. The Executive is satisfied that the Bill’s provisions are compatible with the European
Convention on Human Rights. Compliance with the Convention has been considered throughout
the process of policy development and drafting.
180. Article 1 of Protocol 1 of the Convention guarantees peaceful enjoyment of possessions.
The Bill sets out that a local authority can require or carry out demolition of a house, but only
where that house is situated in a Housing Renewal Area and is in serious disrepair. The Bill
places requirements on owners in relation to their property and also contains measures which
affect the occupancy rights of individuals. All such provisions in the Bill have a legitimate aim
of the provision of reasonable standard of housing for the population of Scotland. Any of the
controls of use, or possible deprivation in the case of demolitions, are justified in pursuing this
legitimate aim. The provisions strike a balance between the interests of the community in having
a reasonable standard of housing and individuals’ rights to the peaceful enjoyment of their
property. There are various safeguards and protections for the occupiers. For instance the right
to require removal from premises is only exercisable if the occupier is considered to be
endangered by the carrying out of work and suitable alternative accommodation is available.
There is a reasonable relationship of proportionality between the means employed by the state
and the aim pursued.
181. The Bill gives various rights of entry to various parties such as the local authority, Private
Rented Housing Committees, owners and landlords. All of these rights are to enable
implementation of other provisions of the Bill. They are to be exercised only at a reasonable
time and notice must be given unless the situation is urgent or where to give notice would defeat
the proposed object of the entry. Any damage caused is to be compensated. Only local
authorities or Private Rented Housing Committees can seek a warrant to exercise a right of entry
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using reasonable force. The Executive believes that these measures are proportionate and do not
breach Article 8 of the Convention.
182. Some provisions allow for the determination of civil rights and criminal charges. In each
instance the Executive is satisfied that there is an entitlement to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law. Accordingly the
Executive believes that the provisions do not breach Article 6 of the Convention.
Island communities
183.

The benefits of the Bill will apply to island communities as to residents on the mainland.

Local government
184. The Bill extends the powers and duties of local authorities to deal with problems of
private sector housing quality in their areas. The proposals to extend these powers and duties
were widely welcomed by local authorities in the consultation on legislative proposals.
Sustainable development
185. The primary intention of the Bill is to help to ensure that private housing meets standards
of repair and other conditions that will help to maintain its integrity and sustainability. It aims to
promote maintenance of houses, to prevent them from falling into disrepair. Eventually it should
extend the life of existing houses, reducing the need for new houses to be built. This will ensure
a more effective and sustainable use of resources. The repair of a house will in almost all cases
consume fewer resources than building a replacement house, and the Bill therefore contributes to
environmental sustainability. The provisions relating to dealing with disrepair and other
problems on an area basis will help to contribute to the development of sustainable communities.
186. The amendment of the Tolerable Standard to include satisfactory thermal efficiency will
reduce the use of energy within houses that fail to meet this standard, since they will be required
to reach the level of thermal efficiency that is set as the minimum acceptable.
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http://www.communitiesscotland.gov.uk/stellent/groups/public/documents/webpa
ges/cs_006670.hcsp
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Communities Committee
7th Report, 2005 (Session 2)
Housing (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1.
The Housing (Scotland) Bill (SP Bill 40) was introduced to the Scottish
Parliament on 7 March 2005 by Malcolm Chisholm. The Bill was accompanied by
Explanatory Notes (SP Bill 40-EN), which include a Financial Memorandum, and
by a Policy Memorandum (SP Bill 40-PM) as required by Standing Orders. On 9
March 2005, the Parliament designated the Communities Committee as lead
committee in consideration of the Bill. Under Rule 9.6 of the Standing Orders, it is
for the lead committee to report to the Parliament on the general principles of the
Bill.
2.
The provisions of the Bill that confer powers to make subordinate legislation
were referred to the Subordinate Legislation Committee under Rule 9.6.2. In
addition, the Finance Committee took evidence on matters relating to the Financial
Memorandum accompanying the Bill. The reports of these Committees are
attached at Annex A.
PRE-LEGISLATIVE SCRUTINY
3.
The Communities Committee participated in three fact-finding visits to local
authorities on housing issues. These included a meeting with the City of Edinburgh
Council on 8 February 2005, Glasgow City Council on 1 March 2005, and Perth
and Kinross Council on 15 March 2005. The Committee found all of these
meetings to be extremely useful and would like to thank each of these Councils for
organising and participating in the meetings. It would like to thank Perth and
Kinross Council for facilitating a meeting with private landlords as part of that visit.
THE SCOTTISH EXECUTIVE CONSULTATION PROCESS
4.
The Housing Improvement Task Force was set up by Scottish Ministers in
December 2000 with the remit to consider issues relating to housing quality in the
private sector and the house buying and selling process. It was chaired by the
then Minister for Social Justice and composed of representatives of a wide number
SP Paper 387
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of organisations linked to the housing sector. The Task Force produced two
reports: Issues in Improving Quality in Private Housing in 2002 and Stewardship
and Responsibility: A Framework for Private Sector Housing in Scotland in 2003.
5.
Issues in Improving Quality in Private Housing drew on the results of the
2002 Scottish House Condition Survey’s findings, which highlighted the fact that a
significant proportion of private sector housing in Scotland was either in a state of
disrepair or in need of maintenance. The cost of dealing with this disrepair was
estimated as amounting to £5 billion. The report was used by the Task Force as
the basis of a consultation in 2002. 44 organisations submitted responses and
some were also received from members of the public. Four workshops were held
with key stakeholders.
6.
The Stewardship and Responsibility report discussed how owners – whether
owner-occupiers or landlords - could be encouraged to take better care of their
property and how the problems of disrepair and maintenance in the private sector
could best be dealt with. In 2003, a consultation took place on the basis of this
report, with 46 organisations and 52 individuals responding.
7.
The Scottish Executive issued the consultation paper, Maintaining Houses –
Preserving Homes in July 2004, with a deadline of 29 October 2004 for responses.
In order to have as broad a consultation as possible, 1,000 copies of the full
consultation paper and 10,000 copies of a summary pack were sent out and there
was also a possibility of responding online. The consultation paper emphasised
the principle of individual responsibility for repair. It also made proposals for
legislation to modernise and extend local authority powers in relation to disrepair in
private sector housing and introduce other measures to improve quality in owneroccupied and privately rented houses. A summary of the 314 responses received
was published in a report in February 2005.
8.
In general, those that gave evidence to the Committee indicated that they
were satisfied with the Scottish Executive’s consultation process and the
opportunities that had been given to them to contribute. Many expressed very
positive views, noting that the length and thoroughness of the consultation process
had resulted in a Bill which met with the consensus of the key stakeholders
throughout Scotland. A representative of the Convention of Scottish Local
Authorities (COSLA) stated:
The process was good, but lengthy, although we must be honest and point
out that that was to ensure that the bill was right. It was also inclusive and
reached the nether or far parts of Scotland. The bill team took a series of
roadshows directly to practitioners to consider the practical implications of the
proposals. That was an open and straightforward process, during which the
Executive team was receptive to feedback from practitioners. So, it was an
excellent process from the perspective of having input before the bill even
appeared on paper, which we commend.1
9.
The only exceptions to the positive impression of the consultation process
were the reservations expressed by disability groups and organisations about the
1
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weakness of the consultation process in involving them, the lack of involvement of
energy efficiency groups in the Housing Improvement Task Force, and the
concerns raised by members of the Single Survey Steering Group about the
Executive’s announcement in March 2005 that the system would become
mandatory.
10. The concerns of disability groups and organisations were primarily linked to
the fact that the consultation process was largely billed as relating to private sector
housing and that some disability groups and organisations had therefore been
unaware of the significance of the proposals relating to disabled adaptations in the
consultation paper, Maintaining Houses – Preserving Homes. Ownership Options
in Scotland summed up their concerns in the following way:
We felt that adaptations were not covered adequately in terms of grant
funding and local authority powers and we felt similarly about the right for
privately renting tenants to adapt. Given that those two issues are big and
important issues for disabled people, it is not right that they were included in
a document that was principally about improvement of, and repairs to,
housing in private ownership. The focus of the consultation was very much
on physical housing, whereas our focus is people-based because of our
focus on disabled people. The consultation document was not circulated
widely enough and the process did not really involve disabled people. We are
talking about a massive change to the adaptations grant process for disabled
people and about a huge change in disabled people's rights in terms of the
privately rented sector duty.2
11. Disability Agenda Scotland echoed this reaction to the consultation process,
highlighting that ‘members of Disability Agenda Scotland support thousands of
people who have disabilities throughout Scotland, but we and our member
organisations became aware of the consultation process only late in the day when
it was flagged up to us by another organisation.’3
12. Friends of the Earth noted that neither they nor the Energy Saving Trust
Scotland or Energy Action Scotland ‘were involved in the housing improvement
task force, which might reflect the fact that there is not a huge amount of detail on
improving energy efficiency in Scotland's housing stock in the bill.’4
13. The consideration of reforms to the house buying and selling process had
been central to the work of the Housing Improvement Task Force. Sub-group B
was charged with considering reforms to the system of selling houses in Scotland.
The single survey also formed part of the Maintaining Houses – Supporting Homes
consultation. Following on from the work of the Task Force was the establishment
of a pilot project on the single survey, which was initiated in 2004 by Communities
Scotland. The objective of this was to establish whether a single survey carried out
2

Richard Hamer, Ownership Options in Scotland, Communities Committee, Official Report, 11 May
2005, columns 2190-1.
3
Megan Wilson, Disability Agenda Scotland, Communities Committee, Official Report, 11 May
2005, column 2191.
4
Lucy Burnett, Friends of the Earth Scotland and the Association for the Conservation of Energy,
Communities Committee, Official Report, 18 May 2005, column 2265.
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by the seller could provide a solution to the problems of multiple surveys and the
need for better information on the quality of properties being bought and sold. Four
pilot areas – Dundee and the surrounding area: Inverness and the surrounding
area; Edinburgh North and Leith; and Glasgow North and West – were selected in
order to try and reflect different types of housing market within Scotland.
14. A Single Survey Steering Group was established, composed of
representatives from the Royal Institution of Chartered Surveyors, the Law Society
of Scotland, the Council of Mortgage Lenders, the Scottish Consumer Council and
the National Association of Estate Agents. There were all two independent
members: Professor Donald McCree and Professor Lorne Crerar. The pilot was
initiated in July 2004, with a minimum running time of eight months foreseen.
15. On 3 March 2005, the Minister for Communities – Malcolm Chisholm –
announced that the single survey scheme would be introduced and that it would
be mandatory. Whilst the groups involved in the pilot all expressed satisfaction
with the consultation process and their opportunities to participate in it, they
indicated that this announcement came to the surprise of some of the members of
the Single Survey Steering Group. The Council of Mortgage Lenders, when giving
evidence to the Committee, described how they learnt of the announcement:
We were not consulted by ministers before the announcement of the scheme
being made mandatory. The first I knew about it was when I got a phone call
then a subsequent e-mail with a copy of the press release five minutes
before the announcement was made.5
The Royal Institution of Chartered Surveyors also indicated that they had heard
about the announcement in a similar fashion.
16. The Committee had reservations in relation to three aspects of the
consultation process linked to Bill. It was with regret that the Committee
heard the concerns expressed by some disability groups and organisations
which suggested that they had limited opportunity to participate in the
consultation process. Given the fact that disabled people are more likely to
experience social exclusion, the Committee considers that disabled groups
and organisations should have been a particular focus of the consultation
process and that greater efforts should have been made to seek their views
on disabled adaptations, which is an issue of significant importance for
them. The Committee would have welcomed the participation of energy
groups as part of the Housing Improvement Task Force in order to promote
a stronger engagement with energy efficiency issues. The Committee also
considers that the Executive should have provided members of the Single
Survey Steering Group with advance notice of the announcement in March
2005 that it planned to go ahead with a mandatory single survey, particularly
in view of the ongoing work of both the group and the pilot.

5
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17. Notwithstanding these reservations, the Committee commends the
Executive for carrying out a detailed and extensive consultation in
preparation for the Bill. It recognises that the majority of those giving
evidence to the Committee – including the key stakeholders - were satisfied
with the whole process and felt that it had been inclusive. The Committee is
of the view that the effectiveness of the consultation process will contribute
to the implementation of the measures contained within the Bill, should it be
enacted.
EXECUTIVE SUMMARY
18. The following paragraphs 19-62 summarise the
recommendations and conclusions contained within this report.

main

findings,

19. The Committee considers that the Bill will provide the powers that local
authorities require to address the problem of disrepair in private sector
housing in Scotland and that the provisions in the Bill will place a greater
emphasis on owners taking responsibility for repairs. Nevertheless, the
Committee recognises the significance of the culture change that will be
required of owners and recommends that a series of information campaigns
be initiated and monitoring processes put in place to ensure the widespread
implementation of the measures in the Bill, once enacted.
20. The Committee considers that given the largely discretionary nature of
the powers for local authorities in the Bill, that the implementation of these
measures may be substantially dependent on the financial and human
resources available to local authorities. The Committee recommends that
the use of the powers in the Bill by local authorities be closely monitored to
ensure that any lack of resources – either in terms of staff or private sector
housing grant – do not significantly hinder improvements in repair levels in
private sector housing in Scotland.
Strategic Housing Functions
21. The Committee welcomes the proposals in the Bill to introduce Housing
Renewal Areas to replace Housing Action Areas. It considers that these will
give local authorities more flexible powers to deal with localised disrepair
and disrepair in mixed-tenure blocks. The Committee welcomes the
requirement to consult local communities and considers that this will be
integral to the success of Housing Renewal Areas. It also welcomes the duty
to identify Housing Renewal Areas in Local Housing Strategies and
considers that this will contribute to a strategic, integrated and
comprehensive approach to housing renewal and repair in local areas.
The Tolerable Standard
22. The Committee welcomes the proposals to update the Tolerable
Standard to include thermal insulation and electrical safety. Given the
condemnatory nature of the Standard, the Committee does not consider that
any additional changes should be made to it at this stage. The Committee
nevertheless calls on the Executive to consider the proposals that emerged
in evidence to change ‘thermal insulation’ to ‘satisfactory thermal
performance.’
5
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23. In order to ensure that the problem of Below Tolerable Standard
housing can be satisfactorily addressed by local authorities, the Committee
asks the Executive to consider the potential requirement for grant to be
available to carry out repairs or improvements.
24. The Committee welcomes the commitment by the Minister for
Communities to consult broadly and work with key stakeholders in order to
develop guidance to ensure consistency in the application of the Standard
across Scotland. The Committee recognises the particular problems and
costs related to bringing houses up to the Tolerable Standard in remote and
rural areas and requests that the Executive consider how local authorities
could take this into account in determining the period that is 'reasonable in
the circumstances' for addressing Below Tolerable Standard housing.
25. The Committee recognises the strength of the arguments presented in
evidence to promote energy efficiency by including a target on the face of
the Bill to improve energy efficiency by a specified date. It urges the
Executive to consider whether there is scope to include such a target in the
Bill.
The Repairing Standard
26. The Committee welcomes the revisions to the Repairing Standard to
bring it up to that introduced by the Housing (Scotland) Act 2001 for the
social rented sector. The Committee also considers that the provision to
include fixtures and fittings is appropriate.
27. The Committee considers that the balance between improving
standards in the private rented sector and maintaining the supply of housing
in this sector is important. None of the evidence presented to the Committee
indicated that the provisions in the Bill were likely to reduce the supply of
housing available, but it did indicate that there was a need for this to be
monitored. The Committee therefore considers that it is vital to ensure that
the Executive liaise with both bodies representing landlords and tenants’
interest to ensure that the improvements in the private rented sector are
achieved without any detrimental effects to the supply of private rented
housing.
28. Given the changes in the Repairing Standard, the Committee considers
the dissemination of information to both landlords and tenants will be
essential to ensure that landlords are aware of their new obligations and
tenants of their new rights. This should include information on tenants’
rights of appeal to the proposed Private Rented Housing Panel.
29. The Committee welcomes the proposal to extend the remit of the Rent
Assessment Panel – which will become the Private Rented Housing Panel –
and the Rent Assessment Committees - which will become Private Rented
Housing Committees - in order to allow for the enforcement of the Repairing
Standard obligations. This will allow tenants to seek redress in relation to
the Repairing Standard without having to go to the Sheriff Court.
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30. The Committee recommends that the Scottish Executive should
consider the possibility of promoting mediation as a first step in resolving
disputes between landlords and tenants. It also considers that the Scottish
Executive should monitor the success of the Panel with a view to further
extending its role in line with the suggestions that it could also adjudicate in
matters relating to management, the capacity of landlords to access
properties to carry out repairs and disabled adaptations. It recommends that
the Executive bring forward amendments at Stage 2 to provide the Scottish
Ministers with the power to further extend the remit of the Panel.
Repair, Improvement and Demolition of Houses
31. The Committee strongly supports the proposal to introduce a single
work notice to cover work needed in order to implement Housing Renewal
Area action plans and bring any house which it considers to be substandard into a reasonable state of repair. This will give local authorities
much broader and more flexible powers to deal with higher levels of
disrepair in the private sector. The Committee also supports the
enforcement powers accorded to local authorities and considers that these
are necessary to ensure that the high level of disrepair in the private sector
in Scotland is tackled by owners taking responsibility for their own houses.
32. The Committee considers that the work notice will provide a valuable
tool for local authorities in preventing disrepair from occurring. It will also
provide a reassurance to neighbours that a work notice can be used to
prevent disrepair in adjoining properties which might have had a detrimental
effect on their own house.
33. The Committee nevertheless recognises the challenge that the
implementation of these powers poses for local authorities, especially if a
high number of work notices are served. The Committee also considers that
the use of these powers will be dependent on the confidence of local
authorities that they can recover costs in situations where owners refuse to
pay. The Committee calls on the Scottish Executive to assess further the
capacity of local authorities to recover costs. Furthermore, the Committee
considers that monitoring of the use of these discretionary powers by local
authorities will again be crucial in ensuring that the high levels of disrepair
in the private sector are tackled and that there is consistency in their use
across local authority areas in Scotland.
Maintenance Orders and Plans
34. The Committee welcomes the introduction of maintenance orders and
plans. It considers that these will result in a significant improvement in the
maintenance of tenements and flatted blocks.
35. The Committee considers that substantial efforts will be needed to
support owners throughout the whole process of developing and
implementing maintenance plans. The Committee would welcome an update
from the Executive before Stage 2 on how it plans to work with local
authorities and other bodies to promote and support maintenance plans. It is
also of the opinion that the Executive should give further consideration to

7
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the development of sinking funds and ways of supporting and promoting
factoring.
Disabled Adaptations
36. The Committee is of the opinion that the provisions in relation to
disabled adaptations do represent a step forward, but questions whether
they are sufficient to address the significant inequalities that disabled
people face in accessing the private housing sector. It considers that the
implementation of the provisions will depend on the availability of support
by local authorities under the scheme of assistance.
37. The Committee expresses, in the strongest terms, that there must be
improved provision for disabled people – especially in relation to the
provision of mandatory grant - and that the Executive should amend the Bill
to ensure that disabled people in Scotland have rights which are at least on
a par with those in the rest of the United Kingdom in relation to the provision
of assistance.
38. The Committee considers that it is inappropriate for disabled tenants to
have to go to the Sheriff Court to appeal against a landlord’s decision to
either refuse or attach a condition to a request to carry out disabled
adaptations. It therefore recommends that the Executive should give
consideration to extending the remit of the Private Rented Housing Panel to
allow it to adjudicate between the tenant and landlord when disputes arise.
39. The Committee also considers it to be discriminatory that disabled
people in Scotland do not have the same access as those in England and
Wales to assistance from the Disability Rights Commission in relation to
determining the reasonableness of refusals to allow disabled adaptations.
The Committee therefore urges the Scottish Executive to liaise with the
Department of Trade and Industry as a matter of urgency to establish
whether the Equality Bill would be an appropriate legislative vehicle to
introduce similar powers for the Disability Rights Commission, or its
successor body, to issue such guidance in Scotland.
40. In relation to the scheme of assistance, the Committee calls on the
Minister to bring forward amendments to the Bill at Stage 2 to provide
greater support to disabled people through mandatory grants. The
Committee also calls for an end to the situation whereby there are
significant differences within Scotland in the funding of adaptations due to
the different approaches of local authorities.
41. The Committee calls on the Executive to consider whether the
provisions in Disability Discrimination Act 2005 offer a more inclusive
package of rights than those proposed in the Bill, which refer only to needs
linked to ‘accommodation, welfare or employment’. If this is the case, the
Committee recommends that the Executive should bring forward
amendments to the relevant sections of the Bill at Stage 2 to ensure that
disabled people in Scotland are not disadvantaged in comparison to those
living in other parts of the UK.
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42. The Committee welcomes the fact that the Minister for Communities
acknowledged some of the problems relating to the complexity of the
current funding and support system for disabled adaptations and indicated
that Ministerial direction could be used through regulations to address some
of them. The Committee considers that the Minister’s commitment that the
Bill will result in the end of the use of capping in the provision of grants was
significant. However, the Committee calls on the Minister to clarify how the
Executive intends to use the powers conferred on it by the Bill to address
the existing problems encountered by disabled people and thereby improve
the situation in which disabled people live in Scotland.
Scheme of Assistance
43. The Committee welcomes the broadening of the range of forms of
assistance that local authorities may provide to support improved levels of
repair in the private sector. It concurs with the approach taken in the Bill to
provide a range of measures that can be used by local authorities within the
context of a national framework and to offer mandatory assistance rather
than mandatory grant. It considers that this will underpin the objective of
encouraging homeowners to take responsibility for repairs to their own
properties.
44. The Committee considers that it will be essential to ensure that there is
a balance between national guidance and local flexibility. Whilst there
should not be significant differences in Scotland in the forms of assistance
offered, the Committee recognises that in certain areas – particularly those
with lower average incomes – there may be a need to take a more grantsbased approach in order to effectuate repairs. Where grant is provided to
carry out repairs which increase the equity value of a house, local
authorities should have the potential to recover these costs at the point of
sale.
45. The Committee considers that local authorities must be as transparent
as possible in the way that they provide assistance in order to promote
public understanding of and confidence in the scheme.
46. The Committee calls on the Executive to revise the proposals in the Bill
to ensure that loan products are not-for-profit to reassure the public.
Provision of Information on Sale of Houses
47. From the evidence heard, the Committee is not convinced that current
market-led solutions will alone resolve the problems identified by the
Housing Improvement Task Force.6 It considers that any changes to the
transaction process linked to buying or selling a house must be firmly
rooted in policy objectives which offer long-term solutions to all the
problems identified, whatever the condition of the market.
48. The Committee considers that a balance is needed in terms of the value
of the information and documents to be provided in the Purchasers’
Information Pack and the cost to the seller of providing that pack. The
6
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Committee also considers that, on the basis of the evidence it heard from
key stakeholders, the eventual costs of the Purchasers’ Information Pack
could be higher than the estimate included in the Financial Memorandum.
The Committee therefore considers that a new assessment of the costs,
outlays and any potential savings related to the introduction of a
Purchasers’ Information Pack should be produced prior to Stage 3.
49. In addition, the Committee also considers that considerable information
on the new system will need to be provided to purchasers and sellers in
order to ensure their acceptance of the costs and their confidence in the
process.
50. Given the number of issues that arose in evidence which brought into
question how effective and successful the single survey and Purchasers’
Information Pack would be in practice, the Committee recommends that a
range of issues must be explored in more detail by the Executive in order to
inform the preparation of regulations concerning the provision of
information on sale of houses. These include the shelf-life of a survey, the
possibility of making a hidden defects guarantee obligatory, the content of
the Purchasers’ Information Pack, the inclusion of a valuation, the timing of
the availability of the Purchasers’ Information Pack, and the professional
protocols to govern the production of a survey.
51. The Committee recommends that the Scottish Executive should
continue its close engagement with the key stakeholders in the preparation
of regulations in order to promote confidence among them in the new
approach.
52. The Committee has concerns about the timing and presentation of the
regulations given the significant change that is proposed to the house
buying and selling process. It is particularly concerned that there is
insufficient detail on the operation of the new scheme on the face of the Bill.
The Committee therefore calls on the Executive to provide it with further
information on how it anticipates the scheme might operate. This
information should be made available to a timescale which allows the
Committee sufficient opportunity to reach an informed view on the
proposals in advance of the conclusion of the Parliamentary scrutiny of the
Bill. In making this request for additional information on the detail of the
scheme, the Committee is mindful of the need to ensure that it does not
undermine the effectiveness of the consultation with key stakeholders
recommended at paragraph 51. The Committee also considers it essential
that the regulations which are ultimately brought forward are subject to
thorough Parliamentary scrutiny. It therefore recommends that these
regulations should be subject to the affirmative procedure.
Licensing of Houses in Multiple Occupations
53. The Committee commends the re-enactment of legislation governing
the licensing of HMOs in primary housing legislation. It considers that this
facilitates the implementation of the legislation and links it to housing policy
at both the national and local level.
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54. The Committee supports the powers of Ministers to give directions on
the elements that can be included in fees for HMO licensing in order to
promote greater uniformity in fees across Scotland. The Committee
recommends that the Executive should consider delaying implementation
until 2008. The Committee also recommends that there should be sufficient
flexibility for local authorities to issue HMO licences for a period of less than
three years in certain cases and calls on the Scottish Executive to build in
greater flexibility on the length of time for which a licence is issued.
Mobile Homes
55. The Committee acknowledges that the provisions in the Bill in relation
to mobile homes address some of the most obvious anomalies and bad
practices that have emerged since the Mobile Homes Act 1983 was
introduced. However, the Committee shares the concerns of the witnesses,
who stressed the lack of provisions for enforcing these measures and the
limited powers of redress available to mobile home owners.
56. The Committee welcomed the Minister’s commitment to carry out
research into mobile home sites and occupation. It considers that there is
strong and compelling evidence of a need to introduce more effective
regulation of mobile homes either by primary or secondary legislation and
calls on the Executive to give urgent consideration to whether this could be
done through this Bill.
Amendment to Criteria Used to Access Suitability to Act as a Landlord
57. The Committee welcomes the provisions included in the Bill to allow for
the introduction of a Letting Code. It heard evidence from Communities
Scotland which indicated that the voluntary accreditation scheme pilot had
been successful thus far in promoting higher standards among landlords.
The Committee considers that the evaluation of this pilot before the
introduction of the Code will therefore be valuable.
Other issues
58. The Committee considers that there may be merit in a rent deposit
scheme and calls on the Executive to follow-up on the commitment made by
the Minister to ‘consider the options’ and recommends that amendments to
the Bill are brought forward at Stage 2 to give the Scottish Ministers the
power to introduce such a scheme through regulations. The regulations
should be introduced following consultation.
Equal Opportunities
59. The Committee calls on the Executive to bring forward amendments at
Stage 2 to ensure that equality issues are accorded the same degree of
importance in this legislation as in the 2001 Act. The Committee therefore
calls on the Scottish Executive to introduce such amendments as would
ensure that disabled people have equal access to private rented sector
housing.
Conclusion
60. The Committee has made a number of recommendations in this report
in response to the evidence it has heard. It urges the Executive to take
11
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these into account with a view to introducing positive legislative proposals
during the later stages of the Parliamentary process.
61. The Committee welcomes the Housing (Scotland) Bill as a means of
improving the condition and quality of private sector housing in Scotland.
There has been a broad consensus in evidence on the measures to update
and extend local authority powers, introduce changes in the forms of
assistance available to house owners, revise the Repairing Standard and
enforce it through a new Private Rented Housing Panel, and re-enact HMO
legislation.
62. The Committee recommends that the Parliament should agree the
general principles of the Bill.
KEY ISSUES
63. The Housing (Scotland) Bill is substantial both in terms of length and content.
This Stage 1 report has been structured in such a way as to consider some of the
more horizontal issues emerging from the Bill before examining the more detailed
proposals in the same order as the Bill. Within each part there is an explanation of
the provisions of the Bill, the evidence that the Committee heard or received on
those provisions and one or more statements indicating the Committee’s opinion
on the provisions.
Horizontal Issues
Tackling Disrepair in the Private Sector
64. The Committee commends the Executive’s ambition in bringing forward
legislation in an effort to tackle disrepair in private sector housing, which is the
largest housing sector in Scotland. The Committee received evidence on the 2002
Scottish House Condition Survey which indicated that there were particular
problems of disrepair in the private rented sector and showed that there were
variations in both levels of disrepair and risk of disrepair in the private sector in
different parts of Scotland.7 The Committee recognises that the estimated £5
billion of disrepair in the private sector represents a serious challenge in policy
terms as the maintenance of the Scottish housing stock for current and future
generations is of vital importance.
65. The Committee recognises the challenge that the totality of the provisions in
the Bill poses in terms of the culture change required of property owners in the
private rented sector. The measures contained in the Bill will place greater
emphasis on owners taking responsibility for repairs and break the link between
repairs and mandatory grants. The Committee considers that changing attitudes
towards home repairs is essential for the preservation of the housing stock and
that there is a need for owners to take more account of the need to maintain the
structure of a property, rather than just the more cosmetic aspects. Furthermore,
the Committee considers that, given the predominance of the private sector in
Scotland, financial responsibility for home repairs must rest primarily with owners.
7

Supplementary written evidence on the 2002 Scottish House Condition Survey submitted by
Communities Scotland, Annex C.
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In commending the Executive’s policy objectives, the Committee is
nevertheless cautious of predicting that the implementation of the
provisions in the Bill will be straightforward. The Committee therefore
emphasises the importance of information campaigns and monitoring
processes to ensure the success of the implementation of these measures.
It will be a long-term challenge to achieve the culture change required and
ensure that the condition of private sector housing is improved through the
provisions introduced by the Bill.
66. The Committee considers that the largely discretionary nature of the
powers for local authorities contained in the Bill mean that the successful
implementation of certain of the Bill’s provisions may be substantially
dependent on the financial and human resources of local authorities. While
it recognises the role for the Scottish Ministers in issuing guidance or
orders on various parts of the Bill and notes the increases in the private
sector housing grant over recent years, the Committee emphasises the
importance of monitoring processes in ensuring that local authority powers
are used to address problems of disrepair in local areas and that sufficient
resources are allocated to local authorities to enable this.
Part 1 - Housing Standards
Housing Renewal Areas
67. The Bill proposes that local authorities will be able to use draft designation
orders to designate areas which have a significant number of substandard houses
as Housing Renewal Areas (HRAs). These provisions replace existing local
authority powers to declare a Housing Action Area as a means of tackling the
problem of areas with poor quality housing. The Policy Memorandum explains that
the aim of this is to provide a more flexible approach to the problem of housing
which is Below Tolerable Standard, as such houses are no longer as concentrated
in individual geographical areas.
68. Furthermore, HRAs are designed to deal with a much wider range of
problems, including falling house values, low or falling demand, tenure change,
growth of poorly managed privately rented accommodation (a predominance of
slum landlords), abandoned properties, derelict land or poor levels of repairs.
Local authorities can also use these powers where the appearance or state of
repair of houses affects the amenity of an area. These powers should help local
authorities to prevent decline in certain areas.
69. Section 1 of the Bill gives local authorities the power to designate any locality
in its area as a HRA if ‘a significant number of the houses in the locality are substandard, or that the appearance or state of repair of any houses in the locality are
adversely affecting the amenity of that locality.’
70. In giving evidence to the Committee, the Scottish Executive Bill Team
explained that while Housing Action Areas had been successful in tackling Below
Tolerable Standard (BTS) housing, there was now a need for ‘broader-based
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powers to intervene in failing areas and there was a feeling that housing action
areas were no longer the success that they had been.’ 8
71. The Council of Scottish Local Authorities (COSLA) welcomed the
replacement of Housing Action Areas with Housing Renewal Areas as a ‘much
more flexible tool.’9 In particular, they welcomed the potential to have very small
areas designated:
The flexibility that housing renewal areas offer is in their geography and size.
It is important that, according to local needs and circumstances and after
consultation, housing renewal areas are of whatever size is necessary.10
72. Furthermore, COSLA confirmed that Housing Renewal Areas would be better
adapted to tackling some of the emerging problems linked to housing repair, such
as the difficulties in mixed-tenure properties:
The housing renewal area power has been designed with mixed-tenure
regeneration in mind. The challenge that we have faced in regeneration
areas has sometimes been the impact of the right to buy and the need to get
other owners who have bought under the right to buy or through the resale of
the right to buy to agree to contribute to regeneration and improved housing
in their areas. The housing renewal area power and the process of
consultation that will lead to a designation will help us to do that.11
73. Section 2 and Schedule 1 of the Bill outline the procedure for designating a
locality as a HRA. A local authority is required to prepare a draft designation order
which includes a HRA action plan and a map delineating the HRA. Notice should
be given to all owners or occupiers in the HRA. After considering any
representations from those concerned, the local authority should submit the draft
designation order to Scottish Ministers, who approve, reject or modify the draft
designation after consultation.
Implementation of HRA action plans
74. Sections 8 and 9 relate to the implementation of HRA action plans. The
action plans are time-limited strategies for improving the condition and quality of
housing within the area, indicating which should be demolished or repaired. The
designation of a HRA gives local authorities extensive powers, including right of
access to land and buildings to carry out works, duty to provide assistance and the
power to recover costs for any work carried out under default powers.
75. On the basis of the Committee’s knowledge of problems which had hindered
the designation of Housing Action Areas, the Committee questioned COSLA on
the potential for a lengthy period of time to be required in designating a HRA.
COSLA stated in response that there might be a need for ‘extremely resource
8
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intensive’12 up front work but that HRAs would represent an improvement on the
previous system as they would ‘identify much tighter areas where the problems
are and the process is much more flexible’. Hence ‘things should move much
faster than they did under the previous procedure.’13 The City of Edinburgh
Council noted that ‘the process for declaring a Housing Renewal Area will require
substantial consultation between local authorities and residents’ which would
require ‘local authorities to commit considerable resources.’14 The implications of
declaring a Housing Renewal Area were spelt out in detail by Glasgow City
Council:
The process of declaring a Housing Renewal Area appears likely to be more
bureaucratic and time consuming than that currently applied in the Housing
Action Area process. Three owner notifications are required in the new
process, as opposed to two at present. This additional requirement will
extend timescales and in turn cause delays. This will make it likely that to
accommodate potential slippage, flexible rollover arrangements from one
financial year to the next will have to be introduced within the Private Sector
Housing Grant bidding and outcome agreement processes. To minimise
delays it would be desirable to retain the present HAA declaration
arrangement of two owner notifications, alongside the enhanced
consultation.15
76. When the Committee raised these concerns with the Minister for
Communities, he emphasised that ‘we do not want it to take as long as some of
the current procedures.’16
Strategic Housing Functions
77. Section 10 amends the Housing (Scotland) Act 2001 to make the
improvement of the standard of housing an objective within Local Housing
Strategies. It also requires local authorities to set out their policy dealing with BTS
housing and for identifying areas to be designated as Housing Renewal Areas as
part of their Local Housing Strategies.
78. Glasgow City Council supported the duty to take a strategic approach, noting
in written evidence that ‘inclusion within the Local Housing Strategy will link
identification and timetable for action, albeit this more formalised approach may
inhibit flexibility in progress.’17
79. The City of Edinburgh Council, while it supported these requirements, also
proposed that a local housing strategy should ‘set out the policy framework for the
authority’s scheme of assistance; and an assessment of the impact of measures to
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improve housing quality on the ability to maintain supply in local housing
markets.’18
80. The Committee welcomes the proposals in the Bill to replace Housing
Action Areas with Housing Renewal Areas as they will give local authorities
more flexible powers that are better adapted to the needs of certain areas
and problems of disrepair, such as those evident in mixed-tenure blocks.
Housing Renewal Areas will also allow local authorities to deal with
comparatively small areas which are in need of renewal.
81. The Committee commends the inclusion of a requirement to consult
local communities in the designation process for Housing Renewal Areas
and considers that this will be vital to the success of the process. It
nevertheless recommends that the Executive be mindful of the benefits of
minimising delays in the designation process.
82. The Committee considers that the duty to identify Housing Renewal
Areas in Local Housing Strategies will contribute to an integrated and
comprehensive approach to housing renewal and repair in local areas. The
Committee suggests that the Executive consider the proposal of the City of
Edinburgh Council that the requirement in section 69 to prepare guidance
about the amount and availability of assistance should be included or
referred to in the Local Housing Strategy.
The Tolerable Standard
83. Under the Housing (Scotland) Act 1987, local authorities are required to
secure that all houses Below Tolerable Standard (BTS) are closed, demolished or
brought up to the Tolerable Standard within such period as reasonable in the
circumstances. The Housing (Scotland) Bill proposes two main amendments to the
Tolerable Standard as set out in the 1987 Act. These are ‘satisfactory thermal
insulation’ and ensuring that all electrical installation ‘complies with the relevant
requirements’.
84. The Tolerable Standard is a minimum condemnatory standard, with the
potential for a house which fails to meet the standard to be deemed as unfit for
habitation. The Financial Memorandum estimates that around 6,000 houses would
currently fail on electrical safety grounds and 63,000 would fail to reach an
indicative standard of level 2 in the National Home Energy Rating for thermal
insulation.
85. COSLA stated that they were broadly content with the extension of the
definition of the Tolerable Standard, although they stressed the need to be:
…careful with that standard because it is ultimately a condemnatory
standard. Local authorities have strong powers ultimately to close down and
demolish buildings, so a balance must be struck between using the tolerable
standard as a minimum and condemnatory standard and adding other
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standards to it. The provision of safe electrical wiring and a minimum level of
thermal efficiency in houses will be welcome.19
86. The Scottish Association of Building Standards Managers commented on the
implications of the changes to the Tolerable Standard in oral evidence to the
Committee:
Any raising of the threshold will be a challenge. Until now, thermal insulation
has not been part of the tolerable standard and nor has the requirement for
adequate and safe electrical installations. As we have heard, the number of
properties in Scotland that will need to be upgraded to meet the new
tolerable standard could be extensive.20
87. The Committee questioned COSLA on how BTS houses would be identified
from the practical point of view, given that the estimates of the number of BTS
houses in Scotland were extrapolated from a sample in the Housing Condition
Survey. COSLA confirmed the complexities of identifying housing which failed the
thermal insulation requirements, indicating that:
… substandard houses can be found by using thermal imaging and a variety
of analytical techniques. … but the question comes down to the resources
and the time that it would take to do the work. … If one wanted to identify
individual properties, in effect one would have to sample each property.21
88. A number of groups raised issues in relation to thermal insulation. The Royal
Institution of Chartered Surveyors in Scotland suggested that ‘the term “thermal
insulation” be replaced with “thermal performance” as it would take wider account
of ‘all aspects and appliances.’22 This was a view echoed by the Chartered
Institute of Housing in Scotland, who stated that they would like to see the
‘detailed definition of this address the whole thermal performance of the house
which can also be affected by the adequacy and cost of running hearing
systems.’23
89. Representatives of energy groups argued that the proposed changes to the
Tolerable Standard should be considered in the broader context of energy
efficiency. They called for more ambitious energy targets to tackle poor energy
efficiency, pointing out that higher energy efficiency levels helped to reduce fuel
poverty and carbon emissions. The Energy Saving Trust Scotland elaborated on
why they believed the discussion on energy efficiency was an important one in the
context of the Bill:
We come to the issue primarily from the perspective of energy efficiency. We
have not talked about the carbon implications of the standards. The energy
efficiency standards will obviously make a significant difference to fuel
19
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poverty and to carbon outputs. Given the carbon targets to which the
Government is committed and the fact that the housing sector is responsible
for 28 per cent of energy use, it is difficult to see how the carbon targets can
be met without decent energy efficiency standards across all tenures. We
have not talked in great detail about that policy driver. Although it is not the
direct thrust of the housing bill, it definitely affects the debate.24
90. It was also pointed out that the recent Housing Act 2004 had included a duty
for the Secretary of State to ‘take reasonable steps to ensure that by 2010 the
general level of energy efficiency of residential accommodation in England has
increased by at least 20 per cent compared with the general level of such energy
efficiency in 2000.’25 The Energy Savings Trust recommended that ‘Scotland
should adopt a target that is similar to the target for England’ and Friends of the
Earth and the Association for the Conservation of Energy called for a ‘target of
20% improvement in efficiency by 2010 and a further 20% by 2020.’26
91. When questioned by the Committee on the issue of thermal insulation and
the recommendation of some that ‘satisfactory thermal performance’ might be a
more appropriate means of improving the overall energy efficiency of a house, the
Minister stressed the need to strike a balance:
We are committed to improving the energy efficiency of housing as a whole.
We cannot set the tolerable standard as a desirable standard; it will be the
minimum standard that is required. This will be the first time satisfactory
thermal insulation has been included in the tolerable standard, which
represents an advance on what is in place at the moment.27
92. The Minister also reminded the Committee in addition to the inclusion of
thermal insulation in the Tolerable Standard, the Executive had also made a
general commitment to reduce ‘by 20 per cent the number of houses with poor
energy efficiency by 2006, which will be reviewed when we get the results of the
next Scottish house condition survey.’28
93. The Scottish Association of Landlords (SAL) indicated that they had no
objections to the extension of the Tolerable Standard, but raised two key concerns
about the application of the Standard. They questioned ‘how to define what is
electrically ‘safe’, and what qualifications are required of engineers carrying out
these safety inspections?’29 They also expressed a concern regarding the changes
to the Tolerable Standard taking immediate effect upon enactment of the Bill,
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arguing that ‘consideration should perhaps be given to phasing in that provision
over a reasonable period, as happened with the Housing (Scotland) Act 2001.’30
94. The Scottish Rural Property and Business Association highlighted concerns
about the impact that the Tolerable Standard would have in rural communities,
where the housing stock tends to be older:
There is a concern that many of the houses in rural Scotland will be difficult
to bring up to what would probably be deemed to be acceptable levels of
thermal efficiency without major reconstruction works. As the committee has
heard, such houses are of solid wall construction and the roof structure is
such that one cannot get insulation into the roof. To do so would be tricky
and expensive, and the only way that I, as a landlord, have found of doing it
effectively is to strip the building back to the four walls and roof and start
again, which is expensive.31
95. In addition, the Scottish Estates Business Group highlighted the problem of
making changes to listed buildings as ‘listing often puts physical restrictions on
what we can do.’32
96. A lack of skilled tradesmen in rural areas was cited as a further problem in
terms of bringing properties up to the Tolerable Standard, especially if there was a
tight deadline involved.
97. Whilst agreeing with the principle of setting a minimal level of thermal
efficiency, the Scottish Association of Building Standards Managers cautioned
care in setting ‘the minimum standard at the right level and to use the most
appropriate method to calculate the energy performance of a house.’33 They also
highlighted that ‘the introduction of new minimum standards of thermal insulation
will be a challenge for owners and will need the fullest support by offering grants,
loans and detailed guidance and assistance to achieve successful
improvements.’34
98. In relation to electrical installation, the Committee heard from the Scottish
Association of Building Standards Managers that ‘demonstration of compliance is
… controlled not only by a prescribed level of installation, fittings and safety but
also the need to have legitimate certification by competent registered electrical
installers.’35 The Scottish Association of Landlords also expressed a concern ‘with

30

John Blackwood, Scottish Association of Landlords, Communities Committee, Official Report, 11
May 2005, column 2205.
31
Andrew Bradford, Scottish Rural Property and Business Association, Communities Committee,
Official Report, 11 May 2005, columns 2223-4.
32
Stephen Vickers, Scottish Estates Business Group, Communities Committee, Official Report, 11
May 2005, column 2224.
33
Written evidence submitted by the Scottish Association of Building Standards Managers, Annex
C.
34
Written evidence submitted by the Scottish Association of Building Standards Managers, Annex
C.
35
Written evidence submitted by the Scottish Association of Building Standards Managers, Annex
C.

19


227

Communities Committee, 7th Report, 2005 (Session 2)
regard to what was electrically ‘safe’ and what qualifications are required of
engineers carrying out these safety inspections.’36
99. The Scottish Association of Building Standards Managers emphasised the
importance of the process to develop guidance on the Tolerable Standard,
indicating that ‘further work is obviously needed to allow us not only to consider
the impact throughout Scotland of pitching the tolerable standard at a certain level,
but to develop guidance and information and to produce practical examples of how
to upgrade existing buildings and conversions—I am thinking not just of existing
houses—to meet a proper standard.’37
100. In giving evidence to the Committee, the Minister for Communities
emphasised the role that guidance would have in the interpretation of the
Tolerable Standard, including thermal insulation. He also indicated that the
‘guidance will be drawn up by an advisory group of experts.’38
101. The inclusion of electrical safety in the Tolerable Standard did not provoke
such a number of responses in evidence as the inclusion of thermal insulation.
The Scottish Association of Landlord raised questions concerning ’how to define
what is electrically ‘safe’ and what qualifications are required of engineers carrying
out these safety inspections.’
102. The Scottish Association of Building Standards Managers explained that a
certification of construction scheme - that specifically addressed electronics - had
been established under the Building (Scotland) Act 2003. They advocated
‘exercising control over the upgrading of the tolerable standard by having
competent professionals who are measured in a way that assesses their
experience and their qualification’39 and indicated that this could be done under
the auspices of a professional body, such as the Scottish Electrical Contractors
Associations (SELECT).
103. A further issue that emerged from the evidence that the Committee heard on
the Tolerable Standard related to the issue of cost. As mentioned above, the
Financial Memorandum estimates that around 6,000 houses would currently fail
the Tolerable Standard on electrical safety grounds and 63,000 would not reach
an indicative standard of level 2 in the National Home Energy Rating for thermal
insulation.
104. The Scottish Association of Building Standards Managers were of the view
that the changes to the Tolerable Standard might be difficult to achieve if they
were not supported through grants and called for the monitoring of the application
of the Tolerable Standard:
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The best way to improve houses and to tackle substandard properties is
through financial grants. We appreciate that the bill is a move towards much
more comprehensive support to improve properties; nonetheless, much work
does not go ahead simply because sufficient finances are not available.
Perhaps the bill will change that situation, but careful monitoring will be
required.40
105. The Scottish Association of Landlords stated that ‘work may prove too
onerous for some landlords unless some form of grant aid funding is made
available.’41 The National Federation of Residential Landlords warns that ‘if
minimal thermal standards are introduced without careful thought and without
significant grant assistance, many landlords will simply sell their properties, as
they will not be able to meet such expensive requirements and continue to have a
viable investment.’
106. A number of bodies also raised issues that had not been included in the
Tolerable Standard. These included sound insulation, the lead content in water
and gas safety.
107. Glasgow City Council noted that inadequate sound insulation is an issue
which ‘impinges on the quality of life for many’ and requested that ‘if it is not
possible to include reference to this topic in the Tolerable Standard it is essential
that tools are provided to enforcers to deal effectively with the issue.’42
108. The Scottish Consumer Council stated in written evidence that ‘we are
concerned that the Housing (Scotland) Bill does not adopt the recommendation of
the Housing Improvement Task Force to include a detailed standard for lead in
water,’43 a problem which it described in oral evidence as a ‘silent epidemic.’ The
Scottish Consumer Council explained that:
Although over the years lead pipes have been replaced, which has certainly
improved the situation, lead is still present in the system and has a very
significant effect on children who live in affected homes.
Including such an aspect in the tolerable standard will enable us to set out a
clear standard for the level of lead in drinking water and to communicate the
actions that an owner or tenant can take if they want, for example, to have
their water tested. It will also enable the matter to be dealt with consistently
across Scotland. After all, lead in drinking water is a significant public health
risk. Although the level of lead has reduced dramatically over the past 15 to
20 years, the issue still needs to be emphasised clearly and tackled without
any variation across the country.44
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109. CORGI, the national watchdog for gas safety, reiterated its comments to the
Executive in response to the Maintaining Houses – Preserving Homes consultation
that safe gas installation should also be included in the Tolerable Standard.
Aberdeen Council made a written submission on gas safety and although they
‘agreed that the Tolerable Standard is not the best way to address gas safety’ they
nevertheless felt that domestic gas safety, particularly in relation to owneroccupiers, should be addressed in the Bill.
110. The Minister confirmed in evidence to the Committee that ‘the existing
tolerable standard includes a requirement to have an adequate supply of
wholesome water’, but that he was ‘happy to consider the issue further.’45
111. Subsection 11(3) amends the Housing (Scotland) 1987 Act in order to require
local authorities to have regard to guidance issued by Scottish Ministers on the
interpretation of the Standard in order to ensure that it is uniformly construed
across Scotland. The Scottish Executive Bill Team explained the reasoning behind
this:
We want to draw up the guidance with reference to stakeholders and experts.
It seems to be unfair that a house might be condemned as being unfit to live
in in one area, whereas in another area a house that is in the same condition
could be regarded as being fit to live in. It strikes us that a condemnatory
standard should have a consistent baseline throughout the country.46
112. COSLA emphasised the importance of achieving consistency in the
interpretation of the Tolerable Standard and the way that BTS housing is dealt with
throughout the country. They stated:
We all recognise that achieving greater consistency across local authorities
would be valuable, particularly for those of you who get complaints about the
inconsistencies of building inspectors. However, we also need to ensure that
we do not arrive at guidance that is so prescriptive that we cannot respond
flexibly to the needs of an individual or a building. That is a tricky balance to
strike.47
113. The Glasgow City Council went further, highlighting the fact that its own
Survey of Older Housing had brought to light a substantially higher estimate of
failure than the Scottish House Condition Survey, and that it would therefore have
a preference for ‘this to be left to local authorities’ discretion.’48
114. The Committee welcomes the proposals to change the Tolerable
Standard to include thermal insulation and electrical safety. The Committee
does not believe that it is satisfactory for people to live in properties which
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are either insufficiently protected from the elements or are potentially
dangerous.
115. Nevertheless, the Committee is of the view that given the condemnatory
nature of the standard, the Executive should give consideration to the
proposals to change thermal insulation to ‘satisfactory thermal
performance.’ As there are a variety of means of promoting higher thermal
performance – most notably by more efficient heating systems – this would
avoid properties being condemned on the basis that there was insufficient
insulation. Given the evidence heard by the Committee on the difficulties
and potentially high costs of insulation in certain buildings, the use of
‘satisfactory thermal performance’ might provide a more flexible means of
achieving the same objective.
116. The Committee recognises the particular problems and costs related to
bringing houses up to the Tolerable Standard in remote and rural areas and
requests that the Executive consider how local authorities could take this
into account in determining the period that is 'reasonable in the
circumstances'.
117. On the basis of the evidence heard, the Committee is of the opinion that
mandatory, or at least substantial, grant may still be vital to deal with Below
Tolerable Standard houses. The Committee asks the Executive to consider
this issue and report before Stage 2 on the extent to which grant may be
needed to bring properties up to the Tolerable Standard.
118. In order to promote the safety of electrical installations, the Committee
recommends a stringent certification process by accredited electrical
installers and suggests that consideration be given to introducing a fiveyearly check of electrical installations in properties, which a witness
indicated is the practice in England.49
119. The Committee considers that the development of guidance on the
Tolerable Standard will be extremely important to ensuring that there is
consistency across Scotland in the implementation of the guidance and that
the guidance is best adapted to addressing the problem of housing which is
unsuitable for human habitation. The Committee therefore welcomes the
Minister’s commitment to consult broadly and work with key stakeholders
on developing guidance.
120. The Committee recognises that there is a need for balance in achieving
the revised Tolerable Standard. Whilst it is important that individuals should
not live in Below Tolerable Standard housing, it is also unrealistic to expect
that the problem will be fully addressed in a short period of time, especially
where the availability of tradesmen or resources may hinder progress. The
Committee therefore calls on the Executive to ensure through guidance that
local authorities are realistic in their timescales for addressing the issue of
Below Tolerable Standard housing.
49
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121. The Committee recognises that the changes proposed in the Bill will
result in either significant repairs to, or, in extreme cases, the demolition of
properties in Scotland. Given the condemnatory nature of the Standard, the
Committee is not of the opinion that any additional elements should be
included in the Standard at this point.
122. The Committee welcomes the Minister’s statement in evidence that he
would be content to consider whether the existing requirement in the
Standard for a property to have an adequate supply of wholesome water
could be strengthened to specifically address the issue of lead in drinking
water. The Committee also calls on the Executive to consider ways in which
Building Standards Regulations, Antisocial Behaviour legislation or other
legislative means can be used to address problems relating to noise and
poor sound insulation, lack of suitable drainage and other infrastructure
problems.
123. The Committee acknowledges that some of those giving evidence
suggested changes to the Tolerable Standard that aspired to improve either
the health of those living in certain properties or their living conditions. The
Committee acknowledges that the part of the Bill which deals with the
Tolerable Standard may not be the most appropriate place to deal with these
additional matters. However, it urges the Executive to consider whether
there is scope for including provisions elsewhere on the face of the Bill to
set a target for an increase in general energy efficiency in residential
properties such as that set out in the Housing Act 2004.
The Repairing Standard: the Landlord’s duty to repair and maintain
124. Chapter 4 of the Bill relates to the Repairing Standard, which is defined in
section 13. It is a minimum statutory standard which landlords have a duty to meet
at the start of a tenancy and at all times during that tenancy. The standard also
refers to the structure and exterior of the house, which effectively includes
common property where flats are concerned. The Housing (Scotland) Act 2001
updated the statutory repairing obligations for local authorities and registered
social landlords and the current Bill aims to improve and further develop the
standards in the private rented sector.
125. Scottish Executive officials explained that essential elements of the new
requirements relating to the Repairing Standard in the Bill and how they will
reinforce the tenant’s agreement with the landlord:
We are modernising the standard and rationalising the various strands of
legislation that make up the standard. We will include fixtures, fittings and
appliances that are part of the let and we will require that furnishings that are
provided as part of the let can be safely used for the purpose for which they
are provided.
The rationale behind expanding the elements that the repairing standard
covers is that the new elements are all provided as part of the let by the
landlord, so it is only reasonable to expect the landlord to keep them in
reasonable condition and repair, as is normal good practice. That should be a
step forward for tenants, because the law will reinforce tenants’ expectation
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of what they have agreed with the landlord and what they pay for under a let
to be kept in reasonable repair. 50
126. The Scottish Association of Landlords emphasised that ‘these new standards
do seem higher than those already existing in Schedule 4 of the 2001 Act for
RSLs. In recognising the need to introduce a new standard we do have serious
concerns that, yet again, a differential is stated between repairing standards in
both social and private rented housing sectors.’51 They elaborated on this point of
view in oral evidence, indicating that ‘although we agree fully with what has been
added to the new repairing standard, we feel it should be made available to
everyone.’52 The Scottish Rural Property and Business Association also
highlighted the lack of parity between the Registered Social Landlord sector and
the private rented sector, given the provision of funding to the former and that they
‘will have until 2015 to bring their properties up to the Scottish Housing Quality
Standard.’53
127. The key issue to emerge from the evidence on the Repairing Standard
related to the need for a balance between improving standards for tenants and
maintaining the supply of housing in the private rented sector. Concerns were
expressed about the potential for the Repairing Standard to increase costs for
landlords to the extent that some might either increase rents or decide to leave the
rental sector.
128. In terms of the financial costs, the Financial Memorandum points out that the
majority of the requirements of the Repairing Standard are existing legal
requirements and that the extension to cover elements such as fixtures and fittings
may not result in additional costs because these will already be of a sufficient
standard. Nevertheless, the cost of all repair in the private rented sector is
estimated to be £825 million. The Financial Memorandum provides a limited
assessment of the financial impact of the requirements to meet the Repairing
Standard. It notes that where tenants are in receipt of housing benefit, any
increase would be paid by ‘housing benefit if within the capped level, but would
otherwise be passed on to the tenant.’ Apart from this, it only refers to the ‘upper
end of the rental market’, where it admits that ‘any new compliance costs will be
capable of being passed on through higher rent to the tenant.’54
129. COSLA indicated that there was little real knowledge on the impact of
improving standards:
There is a fear that the bill might price out not only the tenants but some of
the landlords, because the prices that they have to charge could become
higher than the average market price for the area. That is something that we
do not know much about at the moment and, to be quite honest, we need to
do a lot more detailed work on what the levels and impacts might be. All the
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benefits that have been described by my colleagues are absolutely correct.
We have no objection to the bill, which is valiant and valuable. It is doing
what it should be doing, which is raising standards, but there is concern that
the infrastructure costs of raising those standards, if they are fully passed on
to the marketplace, might overwhelm the marketplace in specific areas and
for specific types of property.55
130. COSLA also commented on the diverse nature of the private rented sector
and the effect that the legislation might have on it:
The private rented sector is hugely variable. In dealing with any form of
regulation, it is important to understand that the sector is not one single thing
that is easily described; it ranges from the quite expensive and often
extremely good-quality properties in some cities—and people who enter that
market can afford the cost of maintenance—right through a whole range of
housing that fulfils a function in cities and rural areas. When we have dealt
with the private rented sector in the past, we have seen that what appear to
be quite small changes can have a dramatic effect.56
131. Furthermore, COSLA emphasised that as well as the issue of cost for
landlords, there was also the issue of ‘the impact of introducing a lot of complex
regulation in a relatively short period and what that may do for people.’57
132. Witnesses testified to the importance of the private rented sector in providing
affordable accommodation in Scotland, both in urban and rural areas. COSLA
explained the importance of the private rented sector from the point of view of
certain workers and economic growth:
The continued provision of affordable accommodation that meets all the legal
requirements is needed. Particularly in the cities, the private rented market is
an essential provider of accommodation, especially for younger people, such
as students and young workers. In my authority area, the economic growth of
Edinburgh in the next 10 years depends on in-migration of young workers
into the city to fill jobs and vacancies.58
133. The Scottish Estates Business Group elaborated on the issue of increased
costs in rural areas:
The issue relates to our rents and our tenant structure. The private let sector
plays an important role in rural communities that are economically fragile. In
those areas, we house key workers, who cannot afford higher rents.
However, landlords cannot sustain the uneconomic letting of property. A
balance must be achieved.59
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134. The Minister acknowledged that there was the potential for higher standards
to have an effect on the availability of property to rent but stressed that this should
not be used as an argument to refrain from attempting to improve conditions in the
private rented sector:
The extent to which higher standards will increase costs or drive people out
of the market is obviously an issue in any regulation of the private rented
sector. A balance must be struck, but that is not an argument against having
a repairing standard.60
135. Any improvement of the rental sector was seen as positive and COSLA, for
example, indicated that the Repairing Standard would ‘lead to better standards.’61
Citizens Advice Scotland highlighted that the majority of their cases related to
tenants’ complaints against landlords:
From our perspective, the bulk of the evidence that we have is about how the
bill will impact on the private rented sector. We have case evidence from
clients who have found it difficult to secure the repairs that they need. So the
new repairing standard should in theory improve things in the private rented
sector because it will give tenants a strengthened bargaining power to make
sure that repairs take place.62
136. Shelter Scotland welcomed the provisions in the Bill but noted that ‘these
new obligations largely embed in statute what is already in common law, and while
they increase the repairing obligation, they may not, in themselves, make radical
improvements to standards in the private sector.’63 Shelter argued that there is a
need to place physical and management standards on an equal footing. They
proposed a minimum operating standard in order to consolidate in statute the
existing obligations of landlords, which would be reinforced by a number of new
measures under their proposals.
137. CIH in Scotland also indicated that they were ‘satisfied with the bill’s proposal
on the repairing standard for the private rented sector, which brings that sector into
line with the public sector and the changes that were made in the Housing
(Scotland) Act 2001.’64
138. It is proposed that the Repairing Standard should apply to almost all
tenancies that are not Scottish secure tenancies or short Scottish secure
tenancies. It will not apply in cases where the tenant has the responsibility for the
work and the house is let for a period of not less than three years.
139. Some witnesses raised a concern about a lack of clarity on whether the
Repairing Standard applied to all types of tied tenancies, and tenancies under the
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Agricultural Holdings (Scotland) Act 1991 and the Agricultural Holdings (Scotland)
Act 2003. The Property Managers Association Scotland indicated:
We are concerned that tenancies under the Agricultural Holdings (Scotland)
Act 1991 are excluded from the repairing standard provisions but we are not
clear about why such a proposal has been made. I should point out that
agricultural tied tenancies are not the only type of tied tenancies. For
example, a warden or housekeeper in a residential retirement home would be
in a tied tenancy.65
140. The Scottish Rural Property and Business Association questioned whether
agricultural tenancies under the Agricultural Holdings (Scotland) Act 2003 are also
excluded, and highlighted potential problems relating to agricultural tenants and
sub-tenants.66 They also pointed out that the narrow definition of ‘agricultural
worker’ used in the Bill refers to the Agricultural Wages (Scotland) Act 1949 and
therefore ‘does not include many types of employment traditionally associated with
the rural sector such as forestry workers, fish farm workers and horticultural
workers.’67
141. When asked by the Committee, the Minister indicated that the question of
tied tenancies would be revisited at Stage 2 to provide clarity.
142. Another issue that emerged in relation to the Repairing Standard was the
need to provide information to landlords and tenants on their rights and
responsibilities, although it is noted that under section 20 of the Bill, landlords are
required to provide the tenant with information about the effect of Chapter 4 in
relation to the tenancy.
143. The Scottish Consumer Council commented on the need for the Scottish
Executive to develop a specific information strategy for tenants with information on
their legal rights.
144. Citizens Advice Scotland explained that landlord-tenant relations where an
area where they received some of the most requests for information:
On information, I would say that the booklet that is taken away from our office
most often is the one on assured tenancies and how to deal with complaints
about landlords. The information must be there, but it must be in language
that people understand.68
145. Citizens Advice Scotland also recommended the production of ‘a leaflet
written in layman’s terms that would be made available to landlords when they
register with a local authority and passed on to tenants.’69
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146. The Scottish Association of Landlords emphasised that ‘much of the
complexity that has been experienced by tenants and landlords lies in the fact that
they are not fully aware of their rights or obligations.’70
147. The Scottish Rural Property and Business Association argued that ‘the
penalties for non-compliance with repairing standard orders are draconian so there
must be reasonable time to phase repairs and the standard of work required must
be reasonable.’71
148. The Committee welcomes the revisions to the Repairing Standard to
bring it up to that introduced by the Housing (Scotland) Act 2001 in the
social rented sector. The Committee recognises that the Repairing Standard
proposed in the Bill for the private rented sector also includes fixtures and
fittings, but considers this is appropriate given that the provision of
furnished accommodation is more common in the private sector.
149. The Committee recognises the strong arguments made by many
witnesses that there is a need for a sufficient balance between an improved
level of repairs and conditions in the private rented sector on one hand, and
the need to maintain capacity in the private rented sector on the other. It
does not believe that any of the evidence presented to it demonstrates that
such a balance is unlikely to be achieved. Nevertheless, given the difficulty
of assessing the impact of the Repairing Standard on such a diverse sector,
the Committee considers that it will be important for the Executive to liaise
with groups representing landlords to ensure that they are not withdrawing
from the sector as a result of the new requirements. Equally, the Committee
would suggest that the Executive should consult with bodies such as the
Scottish Consumer Council and Citizens Advice Scotland when assessing
whether improvements in the implementation of the Repairing Standard are
taking place.
150. The Committee is of the view that there is some clarity needed on the
face of the Bill as to the tenancies to which the Repairing Standard is
applied and the tenancies to which it is not applied. The Committee looks
forward to the Minister fulfilling his commitment to revisit this issue at Stage
2.
151. The Committee considers that the dissemination of information on the
revised Repairing Standard to both landlords and tenants will be essential to
ensure that it is implemented and that tenants are aware of their new rights.
The Committee recommends that the Executive should seek to work with
organisations such as Citizens Advice Scotland, the Scottish Consumer
Council and the National Union of Students Scotland, as part of an
information strategy to promote information on the revised Repairing
Standard. It is further suggested that the Executive should closely monitor
the effectiveness of the new requirements.
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Enforcement of Repairing Standard
152. The Bill extends the remit of the Rent Assessment Panel - which will become
the Private Rented Housing Panel - and the Rent Assessment Committees,
which will become Private Rented Housing Committees. These bodies will
retain their previous functions, but also enforce the repairing standard obligations.
Tenants will be able to seek enforcement of the Repairing Standard through
recourse to the Private Rented Housing Panel rather than having to resort to the
courts as is currently the case.
153. COSLA recognised that ‘the proposed private rented housing panel, which
will give tenants a much more effective route by which to raise complaints about
the standards of repair or the condition of their property than do the sheriff courts,
… will lead to better standards and a more consumer-friendly mechanism in the
private rented sector.’72 COSLA also noted that ‘one element of developing the
process will be the effectiveness of the relationship between the panel and the
local authority.’73
154. The Scottish Association of Landlords supported the role of the Panel in
enforcing the Repairing Standard, but warned against thinking that:
…this new tribunal could cure all the ills of the private rented sector in
relation to rent arrears, dispute resolution and a number of contractual terms
within the written agreement. A concern is that if the panel's remit were
widened beyond the basic repairing standard, it would be required to have a
load of other skills. It would also short-circuit the entire Scottish court system,
and issues arise in that regard. I am not necessarily completely against the
suggestion, but it is naive to think that the panel that the bill introduces could
cure all ills.74
155. The Scottish Association of Landlords also indicated that they ‘would like
landlords to have the right to approach the panel, which they do not have under
the bill; only private tenants have that right’ as this would help landlords to address
the problem of disrepair. They elaborated on the reasons for this:
Landlords should be able to come to the panel and say, "I am not able to fulfil
my obligation under the repairing standard because the tenant is not giving
me access to the property." A large number of complaints come into SAL on
the issue of not getting access. Currently, the only recourse for the landlord is
through the Scottish courts. By the time the landlord gets there—whenever
that is—the repair probably requires a huge overhaul. By the time a landlord
has gone through the court procedure, it will have cost a fortune, when
initially the situation could perhaps have been resolved by doing a simple
repair. The relationship between landlord and tenant will have been
destroyed and that is not productive. If we could use the panel to mediate in
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an adversarial situation, that could be important and it would fall easily within
the remit of the repairing standard.75
156. The Scottish Committee of the Council of Tribunals (SCCT) is responsible for
supervising the tribunal procedures of the Rent Assessment Panel for Scotland
under the Tribunals and Inquiries Act 1992. Under the provisions of the Bill, it will
retain this role in relation to the Private Rented Housing Panel. The Scottish
Committee of the Council of Tribunals ‘considers that an expansion of the RAP in
the way proposed in the Bill will be a sensible step to deliver the required policy
initiative and members have no concern about the organisation adapting well to its
enhanced role.’76
157. However, the SCCT had three comments on the functioning of the Panel
under the terms of the Bill. Firstly, it asserted that it was ‘vital for empanelling
procedures to be established which ensure that the adjudicative process is not
compromised by any investigative role of any one person, especially if this were
before an appeal is lodged.’ Secondly, it stated that as expenses will not be paid to
a landlord, tenant or their representative for attending a hearing, this ‘could act as
an unfair deterrent to some tenants aggrieved by a landlord’s actions who may not
have funds to seek redress without assistance’ and therefore recommended that
this restriction should be reconsidered to allow for the reimbursement of basic
travel costs, as is the practice with other tribunals. Thirdly, the SCCT expressed
disappointment that the Bill does not include alternative methods of dispute
resolution, especially mediation, which it believed could result in ‘significant
savings in both time and money.’77
158. Citizens Advice Scotland commended the provisions relating to the
enforcement of the repairing standard from the tenant’s perspective as they had
substantial evidence from cases concerning clients who had experienced
difficulties in securing the repairs that they needed. They believed that ‘the new
repairing standard should in theory improve things in the private rented sector
because it will give tenants a strengthened bargaining power to make sure that
repairs take place.’78
159. The Scottish Consumer Council also indicated their support for the proposed
enforcement mechanisms, although they also stated that they would be ‘keen on
mediation services.’ The SCC emphasised the importance of these measures,
given the higher levels of disrepair in the private rented sector:
We are saying that the landlord has an asset and that the maintenance of
that property is in the public interest and how the tenant receives the property
is in the private interest. …The weakness lies in the lack of information that
tenants have about their landlord's repair obligation and in the expense of the
method of redress. The cheaper and more affordable method of redress that
has been suggested is welcome, because people will be able to go to the
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panel without encountering the adversarial system of the sheriff court, which
is the current form of redress.79
160. The Scottish Consumer Council also expressed the view that landlords had
sufficient powers currently to ensure that there is balance, stating ‘private
landlords are perfectly capable of taking action within the current system of
redress—they do so regularly. The proposed mechanism aims to create greater
balance by increasing tenants' ability and confidence to use a more informal
method of redress.’80
161. The Chartered Institute of Housing in Scotland proposed that the role of the
Panel should be extended to cover a range of landlord and tenant disputes in the
private rented sector. This would allow complaints over management standards to
be referred to the Panel, therefore avoiding the need to introduce the Letting Code
set out in Part 6 of the Bill. They explained the benefits of such a system:
The private rented housing panel will be able to deal with disputes that arise
from the repairing standard, but we have an opportunity to consider whether
it should deal with other disputes that arise in relation to the statutory
obligations in the bill, such as certain management standards that private
landlords have to meet and certain things that they can or cannot do. The
private rented housing panel's role could be extended to cover that, and we
also suggest that the panel could deal with issues around tenancy deposits.
…Many people who live in the private rented sector would welcome
arbitration or a panel system that would help them to resolve such disputes
without recourse to other legal action. A simplified system that is equitable for
tenants and landlords should be created.81
162. Scottish Executive officials acknowledged that a lack of knowledge of rights
and obligations in the rented sector were an important issue and that this had
been confirmed by the work of the Housing Improvement Task Force and in other
research. Whilst recognising that a broader role for the Panel ‘deserves
consideration’, they counselled a cautious approach, indicating:
…we would need to examine the extent to which the existing dispute
resolution processes are unsatisfactory. If we found a case for the proposal,
the question whether a new tribunal would provide a better and more costeffective approach would have to be considered. Much work must be done to
examine such issues more carefully. We have decided to review the
evidence, but it would not be appropriate to insert such a measure in the bill
at the drop of a hat. 82
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163. Witnesses giving evidence on the Repairing Standard and the enforcement
role of the Panel were largely agreed on the importance of the need for
information. The Scottish Consumer Council, for example, stated that ‘without an
information strategy the market will not be affected. If people are to exercise their
rights, we must tell them what their rights are.’83
164. The importance of providing tenants with information was acknowledged by
the Scottish Executive, which outlined the ongoing campaigns and methods it
currently used to promote information. Although the Executive indicated that it did
not yet have proposals for more activity, it planned to ‘continue with that exercise,
which will be based on the existing materials and the existing website.’84 It also
pointed out that under the procedure for registering landlords, the Executive would
expect ‘a clear statement of their legal obligations to be presented to landlords in
the registration process.’85
165. The Minister for Communities, in giving evidence to the Committee,
emphasised the importance of key stakeholders and the success to date in
involving them through the work of the Housing Improvement Task Force. He also
stressed the need for the ongoing provision of information, stating ‘it strikes me
that although a one-off awareness-raising campaign might reach some people, we
will need to keep on at that if we are to ensure that everybody understands the
implications of the new legislation.’86
166. The Committee supports the proposal to extend the remit of the Rent
Assessment Panel - which will become the Private Rented Housing Panel and the Rent Assessment Committees, which will become Private Rented
Housing Committees. It considers that the proposal to give the Panel an
enforcement role in relation to the Repairing Standard will provide greater
balance in the relationship between landlord and tenant by providing the
latter with a means of legal redress that does not require costly or lengthy
proceedings to be dealt with by the Sheriff Court.
167. The Committee nevertheless sees the value in the proposal made by
the Scottish Committee of the Council of Tribunals that the potential for
mediation should be developed to resolve disputes at an earlier stage. The
Committee is also of the view that that the Scottish Executive should give
consideration to the reimbursement of travel expenses to those taking
appeals to the Panel.
168. The Committee believes that following the extension of the Panel’s
remit under the terms of the Bill, the Scottish Executive should monitor the
success of the Panel with a view to further extending its role in line with
some of the evidence heard by the Committee. This should include
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adjudication in matters relating to management standards and also the
capacity of landlords to access properties to carry out repairs. The
Committee therefore welcomed the Minister’s commitment to consider
whether the Panel could have a broader role in the future. The Committee
therefore recommends that the Executive bring forward amendments at
Stage 2 to provide the Scottish Ministers with the power to further extend
the remit of the Panel in the future, following consultation.
169. The Committee specifically recommends that the remit of the Panel
should be extended to allow it to adjudicate in cases relating to disabled
adaptations in line with its recommendation at paragraph 231.
170. The Committee considers that the dissemination of information on
tenants’ rights of appeal and the role of the Panel will be central to the
success of the measures included in the Bill. It encourages the Executive to
continue its work with key stakeholders and representative bodies and
promote the provision of information on an ongoing basis to ensure that
tenants and landlords are aware of the role of the Panel and their rights in
relation to the enforcement of the Repairing Standard.
Repair, Improvement and Demolition of Houses
171. Chapter 5 of the Bill provides for work notices and demolition notices. The Bill
introduces a single statutory notice – a work notice - to address repair-related
defects and houses below the Tolerable Standard, thereby replacing Improvement
Orders and Repair Notices. A work notice can also be served on properties that
are not currently in serious disrepair but are at risk of deterioration or could cause
damage to adjacent properties. Where a property fails the Tolerable Standard and
a work notice has not been complied with, a local authority has the power to enter
a property and carry out work, rather than having to acquire it compulsorily.
172. Section 30 gives local authorities the power to require an owner to carry out
work in order to implement a HRA action plan or to bring any house which it
considers to be sub-standard into a reasonable state of repair or maintaining a
house in a reasonable state of repair. The Policy Memorandum accompanying the
Bill indicates that there is no proposal to change existing demolition or closure
orders as ‘their use is quite distinct from action to require works to existing
properties.’87
173. When a local authority serves a work notice, it will be required to explain the
reason for the work notice being served, to indicate the work required and any
standard that the house must meet on completion of the work and the period of
time for completing the work. The local authority may also specify any particular
steps to be carried out in the performance of the work.
174. The Executive Bill Team explained the rationale behind the new approach
and why there was a need for a separate demolition notice:
The task force felt that the break between improvement and repair notices
was artificial so, in the bill, we have attempted as far as possible to provide
87
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for all the work that is related to condition to be specified in a single notice.
We have largely achieved that, although there are some areas in which we
have not been able to do it—for example, the provisions on demolition are so
specific that it would make little sense to try to shoehorn them into the work
notice. In practice, it will mean that we will, as far as possible, have a single
notice and a single procedure, which seems to us to be more
straightforward.88
175. There was broad consensus in the evidence heard by the Committee on the
value of powers given to local authorities, through the work notice, to address
disrepair in the private sector. COSLA welcomed the greater flexibility and
effectiveness of the work notice as a single repair order, whilst also highlighting
the challenge of using the power:
The power will come into play especially when failure to carry out work will
have an impact on other buildings, neighbours or the rest of the community.
I do not think that implementation of the power will be straightforward, as
buildings are complex things and their owners are generally complex people.
There will be varying degrees of interpretation regarding what work is
required to be done, and I suspect that there will be more challenges from
owners about what they are required to do to avoid their properties falling into
serious disrepair. That is probably going to require a more technical judgment
and will be less straightforward than, for example, pointing out to someone
that their chimney is falling down. The challenge for local authorities will be to
point out to owners the disrepair implications of not carrying out certain
works.89
176. Given the high levels of disrepair identified by the Scottish House Condition
Survey, and the fact that a work notice can address not only BTS houses but also
repair-related defects and properties at risk of deterioration, there is a potential for
this power to become widely used by local authorities. A Scottish Executive official
explained the process for serving a work notice and indicated that it would lead to
greater levels of intervention by local authorities:
It will be for the local authority to issue the notice. I suspect that people will
not apply to have notices served on them but that neighbours will contact the
local authority and say that they are concerned about the property or house. I
am not sure whether the bill will lead to more applications, but there is
certainly broader scope for the local authority to intervene, so it should lead
to more intervention.90
177. Evidence indicated that the capacity of local authorities to intervene would be
linked to their resources. Whilst welcoming the provisions in Chapter 5 of the Bill,
CIH in Scotland articulated this concern about the resources available for local
authorities to use the powers conferred on them:
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There is concern that the measures may not be fully utilised if local
authorities do not have adequate means of being able to recoup their
expenditure from owners where the authority has carried out work through
enforcement action…The CIH’s primary concern is that local authorities have
a workable and enforceable means of recouping money from owners to make
the provisions of the Bill work.91
178. The Financial Memorandum acknowledges that:
There may be costs on local authorities if recovery is not possible, but these
are likely to be limited in nature and largely temporary. Evidence from the
SHCS suggest that a large majority of house owners pay their share of costs
for works, with only 10% of households reporting that they knew of an
incident where an owner failed to pay for a repair.92
179. Although there was widespread support in the responses to the consultation
document Maintaining Houses – Preserving Homes for the more flexible charging
orders proposed within it, the Policy Memorandum states that they were not
ultimately included in the Bill due to a belief that they would not be an effective
mechanism for the recovery of costs as they have ‘first charge status’ over
mortgages. However, in written evidence, Glasgow City Council indicated that in
practice ‘Glasgow’s experience is that they work effectively.’93 Glasgow City
Council stated:
It is essential that local authorities should have effective powers to recover
costs where they take enforcement or default action, in relation to any of the
powers of the Bill. Charging Orders as provided for by Schedule 9 of the
Housing (Scotland) Act 1987 are an essential part of this. Without such an
effective means of recovering costs, there is a risk that local authorities will
be reluctant to use the new powers.94
180. COSLA also warned that there was a need to ‘consider how the costs are
recovered because that could become quite a large burden on local authorities.95
181. In giving evidence to the Committee, the Minister indicated that the Executive
had had discussions with COSLA on the issue of Charging Orders since the
introduction of the Bill to Parliament and that ‘more local authorities now accept
the difficulties that would arise as a result of the proposal’96 given that ‘the biggest
problem with the arrangement would be that there was no guarantee that the debt
would be paid.’97 The Minister also emphasised the range of means that local
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authorities had to recover debts, ‘including inhibitions, standard securities and the
existing charging orders.’98
182. A more technical issue in relation to the work notice was raised by the
Scottish Association of Building Standards Managers (SABSM) in written
evidence. They sought a clarification of the respective enforcement regimes
contained within the Building (Scotland) Act 2003 and the Bill. SABSM called for
the introduction of ‘enforcement protocols’ to indicate which buildings will be dealt
with under the eventual Housing Act and which under section 28 of the Building
(Scotland) Act 2003 which gives local authorities powers to issue ‘Defective
Buildings Notices.’
183. Scottish Executive Bill Team officials noted that there was interaction
between the Bill and the Building (Scotland) Act 2003 and suggested that ‘in
developing our guidance with stakeholders, we could consider whether local
authorities would find it helpful to have a steer as to where the appropriate powers
are.99
184. The Bill gives local authorities the power to enforce work and demolition
notices. If the owner of the house fails to comply with a work notice or a demolition
notice, the local authority may carry out that work or demolish a property. In order
to carry out improvement work, a local authority will no longer be required to
compulsorily purchase a property. If a local authority receives notification from the
Private Rented Housing Panel that a landlord has not carried out work to comply
with the repairing standard, a local authority can also carry out that work.
185. The Committee raised the issue of whether the Bill achieved a balance
between the rights of owners and the power of local authorities to oblige owners to
carry out repair work. In general there was an acceptance that owners had a
responsibility for maintaining their own houses and that the powers given to local
authorities to serve and enforce work notices was needed to effect the change in
attitudes and approach to disrepair embodied in the Bill. The Scottish Consumer
Council stated:
It will be good to have a more flexible way of looking at disrepair and making
a clear statement about owners’ responsibilities. After all, property is an asset
– although not always one that people can fully realise – and as such, one
can ask for a broader public benefit to be recognised.100
The Committee was also reassured by the recognition by COSLA that there was a
need to work with owners and the provision highlighted by Executive officials that
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‘all work notices are underpinned by rights of appeal, so there is a due process if
people feel aggrieved.’ 101
186. The Committee strongly supports the proposal to introduce a single
work notice to cover work needed in order to implement a HRA action plan
and bring any house which it considers to be sub-standard into a reasonable
state of repair or maintain a house in a reasonable state of repair. This will
give local authorities much broader and more flexible powers to deal with
high levels of disrepair in the private sector. The Committee also supports
the enforcement powers accorded to local authorities and considers that
these are necessary to ensure that the high level of disrepair in the private
sector in Scotland is tackled by owners taking responsibility for their own
houses.
187. The Committee considers that the work notice will provide a valuable
tool for local authorities in preventing disrepair. It will also provide a
reassurance to neighbours that a work notice can be used to prevent
disrepair in adjoining properties which might have had a detrimental effect
on their own house.
188. The Committee recognises the challenge that the implementation of
these powers poses for local authorities, especially if a high number of work
notices are served. The Committee also considers that the use of these
powers will be dependent on the confidence of local authorities that they
can recover costs in situations where owners refuse to pay. The Committee
therefore calls on the Scottish Executive to assess further the capacity of
local authorities to recover costs. Furthermore, the Committee considers
that monitoring of the use of these discretionary powers by local authorities
will again be crucial in ensuring that the high levels of disrepair in the
private sector are tackled and that there is consistency in their use across
local authority areas in Scotland.
Maintenance orders and plans
189. Under section 42 of the Bill, a local authority may use a maintenance order to
require the owner of a house to prepare a maintenance plan for securing the
maintenance of the house for a period not exceeding 5 years. A local authority can
use this power when any benefit from work carried out under a work notice or the
enforcement of the Repairing Standard has been reduced or lost because of a lack
of maintenance or the house has not been, or is unlikely to be, maintained to a
reasonable standard. This power is designed to deal with deterioration, particularly
in buildings such as tenements or flatted accommodation, which have a number of
owners, and where deterioration in one property can have a negative effect on the
level of repair in adjoining properties.
190. The Executive Bill Team indicated how they expected maintenance orders to
be used:
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The provisions will be enforced largely because of complaints to the local
authorities that common owners have not been able to secure maintenance.
Ultimately, the local authority will take a view and it might well be that the
history of a property is the best predictor of what will happen in future. We
think that neighbours who cannot secure common repairs will apply to the
local authority for assistance. Although the maintenance orders can be
appealed, lack of co-operation is quite a strong indicator. One of the task
force’s major objectives was to try to ensure co-operation between owners
because that is one of the major problems in getting day-to-day repairs and
maintenance done.102
191. Maintenance orders would be used as a means of trying to ensure cooperation between owners in order to get day-to-day repairs and maintenance
done. This could include elements ‘such as the cleaning of gutters, the painting of
windows and the servicing of the door entry system—almost factoring-type
work.’103
192. COSLA confirmed that ‘one of the advantages of maintenance orders is in
dealing with buildings in multi-ownership, such as tenements and blocks of
flats.’104 It was explained that while problems of disrepair used to be more evident
in the social rented sector ‘now the opposite is the case because councils have got
their acts together and made improvements. The houses of owner-occupiers now
look shabby… We welcome the improvements as they enable us to ensure that all
the houses are kept up to scratch.’105
193. COSLA also explained that they anticipated using maintenance orders
proactively and that they would try to involve owners:
The worst-case scenario would be that we had to react to a problem that had
arisen. We would proactively look at the properties within our
custodianship—both in the private sector and in the council sector—to spot
problems before they arise. It is important to communicate and get in contact
with the owners concerned. We need to try to persuade them and move them
through a process. Ultimately, if they cannot be persuaded to move through a
process, we can issue a maintenance order as a last resort. The trick is to try
to support the individuals concerned. Very few people are totally and
absolutely recalcitrant right down the line. In a sense, we need to help them
to change direction.
We do not want to be simply issuing fixed-penalty notices or tickets for bad
buildings; this is about trying to give encouragement, move through the
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process and ensure that people take responsibility for their property because,
ultimately, it is their property.106
194. Under section 42 of the Bill, a local authority can serve a maintenance order
to require the owner or group of owners to establish and implement a maintenance
plan within a five-year period. The plan must be submitted to the local authority
and approved by it. If owners are unable to do this, local authorities can either
appoint a property manager to prepare the plan or do it themselves. The Bill also
gives local authorities the power to require owners in a property subject to a
maintenance order to establish a maintenance fund for future expenditure on
repairs and maintenance to common parts. Local authorities will have the powers
to step in where the owners have failed to do anything required by the plan and
implement the plan and recover costs from the owners.
195. COSLA commented on the capacity of owners to produce a maintenance
plan and the willingness of owners to take responsibility without resorting to a local
authority for support:
It is inevitable that local authorities will have to provide a substantial amount
of advice and information to owners to enable them to have a reasonable
chance of implementing the requirements of a maintenance order in the first
place, whether it involves a maintenance plan, establishing a maintenance
fund or whatever. We need to do that work across local authorities and
involve the Scottish Executive and Communities Scotland to ensure that
there are models for a maintenance plan, setting up a maintenance fund or
whatever that can easily be implemented by a group of owners.
If we are to have any hope of owners implementing the maintenance order
without the local authority having to take over responsibility, we will need to
provide them with a substantial amount of advice and information up front. It
is not in our interests to take on the responsibilities of owners. Doing so
would not only create more work for us but remove the responsibility for
maintenance from the other owners in the property. It is in our interests to
provide help to ensure that, in as many cases as possible, the work is carried
out by owners themselves.107
196. COSLA also highlighted the possibility of local authorities working with
voluntary sector partners such as the Care and Repair Forum Scotland, which
already helps owners to maintain properties and argued that there could be an
expanded role for such voluntary organisations.
197. The Scottish Tenements Group emphasised that the maintenance of a
tenement implied a significant responsibility given that ‘a tenement might be worth
£1 million and eight people might be trying to run that asset.’108 The Scottish
Tenements Group also elaborated on the challenges that a maintenance plan
would pose to owners:
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Setting up a maintenance plan is a technical job; it needs to be done by
someone who knows about maintenance… The real difficulty for tenement
owners is their lack of management and committees skills … without which
the whole thing falls apart.109
198. CIH in Scotland supported the introduction of maintenance orders, but
indicated that they would like ‘the Scottish Executive to look at how they will be
managed by considering the need for an owners’ management scheme to control
the fund and take forward future maintenance issues beyond the lifetime of the
“maintenance order.”’110 They argued that this would help to promote the long-term
maintenance of properties.
199. CIH in Scotland also proposed that ‘the Housing Bill should give Scottish
Ministers the power to require all owners in tenements and flats to be part of a
sinking fund or maintenance account for that property’ or alternatively ‘where the
majority of owners in flatted or tenement homes vote in favour of a sinking fund,
the Bill could legislate for it to be set up with all owners being required to
contribute.’111
200. In response to questions from the Committee on maintenance and sinking
funds, the Minister confirmed that in his view the Bill had achieved the right
balance. Local authorities may require a maintenance account as part of a
maintenance plan, but that to ‘place the same requirement on everyone is a
different matter.’112 He made clear that it may be appropriate for a sinking fund to
be set up on a voluntary basis where all owners agreed to that approach being
taken, but he questioned how a mandatory scheme could work in practice:
How many times would a local authority have to intervene to ensure that
everyone contributed to such a fund? It would be difficult to enforce such an
arrangement and there would be a lot of resistance to it. We believe that our
proposal would be better for any situations that might arise. If failure is the
trigger, why should we impose such a measure on people who might already
be making perfectly satisfactory arrangements to look after their property?113
201. Section 50 concerns the power of majority to recover costs. Currently if a
minority of owners refuse to pay their proportion of the costs of maintenance, the
majority have to seek recourse through the courts. The Bill gives owners the right
to ask local authorities to deposit the missing share of the costs where any owner
is unable to pay their share, it is unreasonable that they pay or they cannot be
found. COSLA acknowledged this but warned against a consistent recourse to
local authorities when owners did not pay their share of costs:
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A maintenance order will enable the local authority to pay the share of the
owner who is refusing to pay the costs. Currently, the bill states that local
authorities can charge administrative costs and any reasonable interest. We
must ensure that we do not become by default the payer of the maintenance
order costs, which come later.114
202. The Committee welcomes the introduction of maintenance orders and
plans. It considers that these will result in a significant improvement in the
maintenance of tenements and flatted blocks.
203. The Committee considers that substantial efforts will be needed to
support owners throughout the whole process of developing and
implementing maintenance plans. The Committee would welcome an update
from the Executive before Stage 2 on how it plans to work with local
authorities and other bodies to promote and support maintenance plans.
204. The Committee encourages the Executive to consider ways in which
sinking funds could be promoted in the future as an additional means to
encourage owners to provide for maintenance and future repairs to their
properties. This should take account of any potential difficulties which may
arise when owners who are involved in such a fund sell their property.
205. The Committee is of the view that there is merit in promoting an
ongoing system for securing the maintenance of properties. Whilst it
concurs with the view of the Minister that a mandatory scheme would be too
intrusive, it would nevertheless welcome the further promotion of factoring
practices that are already well-established in some parts of Scotland and
suggests that the Executive give consideration as to how this could be
achieved.
Right to Adapt Houses to Meet the Needs of Disabled Occupants
206. Section 51 of the Bill gives private sector tenants the right to carry out
adaptations ‘for the purposes of making the house suitable for accommodation,
welfare or employment of any disabled person who occupies, or intends to occupy,
the house as a sole or main residence.’ This right is subject to the landlord’s
consent and both the costs of making the adjustments and returning the property
to its original state are borne by the tenant.
207. Section 52 lists a series of factors which the landlord may consider when
taking the decision whether it is reasonable to consent to an application to carry
out work. The landlord can refuse consent if he does not deem the application
reasonable, or place conditions on the adaptation.
208. Chapter 8 of the Bill lays out the route of appeal against a landlord’s decision,
which will be through the sheriff court. A tenant must make such an appeal within
21 days of a landlord’s refusal to carry out adaptations.
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209. The Disability Rights Commission (DRC) highlighted the fact that the drafting
of the Bill might be more restrictive than the provisions contained in the
Westminster Disability Discrimination Act 2005:
The right to improve contained in the Disability Discrimination Act is to
“facilitate enjoyment” of premises for a disabled person, whilst in the Housing
Bill it is “for the accommodation, welfare or employment” of a disabled
person. The Disability Discrimination Act definition seems wider and more
appropriate to the aim of equality. DRC Scotland appreciates that the
wording used in the Bill reflects that used elsewhere in existing Scottish
legislation, but would nevertheless question its appropriateness in this
context.115
210. Whilst the Bill introduces stronger rights for disabled people to carry out
adaptations to meet needs arising from disability, the Committee heard evidence
from representatives of disability groups and organisations that indicated that the
provisions in the Bill were insufficient to promote the principle of equal access.
They raised concerns about disabled people’s access to private housing. Disability
Agenda Scotland expressed the view that ‘disabled people are being treated
differently’:
The bill treats adaptations to private housing in a way that restricts disabled
people’s access to private housing. The people who use our services want
the same opportunities as everyone else to live in any part of the housing
sector. In our evidence prior to today’s meeting, we concentrated on funding
issues; we believe that the funding arrangements will make it difficult for
disabled people to see any improvement in accessing private housing if they
need adaptations.116
211. Similarly, Ownership Options in Scotland emphasised that disabled people
should have the same rights as non-disabled people in terms of their choice of
housing tenure:
Disabled people generally end up in housing association housing or council
housing because they have no choice; they are twice as likely as are nondisabled people to live in social housing. If there is discrimination in the bill, it
is discrimination that pushes disabled people towards social housing, where
adaptations are done for free and where houses may be built for them within
the social housing stock. … I seek a situation in which disabled people can
live in whichever tenure is most appropriate for them, rather than in a tenure
that is decided for them.117
212. The Bill provides for landlords to require the reinstatement of their property at
the end of the tenancy to the condition it was in before the work was carried out.
This will require an additional availability of funds, whether through grant or the
tenant’s own funds.
115

Written evidence submitted by the Disability Rights Commission, Annex C.
Megan Wilson, Disability Agenda Scotland, Communities Committee, Official Report, 11 May
2005, column 2192.
117
Richard Hamer, Ownership Options in Scotland, Communities Committee, Official Report, 11
May 2005, column 2192.
116

43


251

Communities Committee, 7th Report, 2005 (Session 2)
213. On the question of whether the provisions contained in the Bill would actually
promote the carrying out of disabled adaptations, Age Concern Scotland
expressed uncertainty over how many people would take advantage of them,
given the situation in relation to funding, but nevertheless stated:
We welcome the principle. It is wrong that someone’s tenure would prohibit
them from being able to process adaptations legally in the way in which other
people can do. Obviously the landlords will still have to agree to having them
done.118
214. Scottish Executive officials were also unable to make an accurate estimate of
the take-up rate for these provisions and the extent to which they would therefore
contribute to allowing disabled people to live in the housing tenure of their own
choice. When questioned by the Committee, Scottish Executive officials explained
that:
The provision is based on principles and it would be difficult to make
confident predictions on how many people would be affected. We think that
around 18,000 people in the private rented sector have some physical
disability. However, it would be going several steps beyond our level of
knowledge if we tried to take that statistic and predict how many people
would need an adaptation and how many of those would have a landlord
whose initial reaction would be to refuse.119
215. Ownership Options in Scotlandemphasised that the availability and access to
funding under local authorities schemes of assistance would be crucial to whether
the provisions in the Bill were widely used:
The question is how practical the right of privately renting tenants to adapt
property will be, unless the right grant funding is given to them to enable
them to do that and, if necessary and required by the landlord, to reinstate
the property at the end of their tenancy. The submissions from the private
sector rental associations make it clear that if the bill is to work for tenancies,
there must be some way of ensuring that a property can be reinstated.120
216. A question was also raised about the capacity of tenants to make adaptations
to common or shared areas, given that a substantial proportion of properties in the
private rented sector were tenements or flatted buildings. The lack of rights to
adapt these might also preclude disabled people from living in this form of private
rented accommodation.
217. In giving evidence to the Committee, the Minister for Communities
emphasised that the provisions in the Bill ‘are an advance on the current
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situation’121 and that ‘the bill represents progress, because it provides rights that
do not exist at present.’122
218. The Committee is of the opinion that the provisions in relation to
disabled adaptations do represent a step forward, but questions whether
they are sufficient to address the significant inequalities that disabled
people face in accessing the private housing sector. The success of the
provisions in the Bill will depend on the provision of support by local
authorities under the scheme of assistance.
219. The Committee has considered the evidence which suggested that the
rights of disabled people in England and Wales to make adaptations to
rented properties are wider, under the Disability Discrimination Act 2005,
than those which would apply in Scotland under the Bill. The Committee
calls on the Executive to consider whether the provisions in that Act offer a
more inclusive package of rights than those proposed in the Bill, which refer
only to needs linked to ‘accommodation, welfare or employment’. If this is
the case, the Committee recommends that the Executive should bring
forward amendments to the relevant sections of the Bill at Stage 2 to ensure
that disabled people in Scotland are not disadvantaged in comparison to
those living in other parts of the UK.
220. Should the Bill be enacted, the Committee also calls on the Executive to
monitor and assess whether the provisions related to the carrying out of
disabled adaptations have an impact on properties becoming available to
rent in the private sector.
Supplemental Provisions, Including Appeals
221. Chapter 8 of the Bill contains a series of supplemental provisions. Local
authorities are given the power to arrange work or demolition, to move tenants
from a house for the purpose of carrying out work or prevent obstruction. It also
requires local authorities to inform the Scottish Ministers, the relevant planning
authority or any such other person as the local authority see fit when they plan to
carry out work or demolish a listed building.
222. Section 58 of the Bill relates to the recovery of expenses by local authorities
where the owner has not complied with a work or demolition notice, where a local
authority has brought a house into a reasonable state of repair under section 35,
where the local authority has done something expedient for the implementation of
a maintenance plan or deposited a sum in a maintenance account, or where it has
carried out work to bring a house up to the repairing standard. A local authority
may also recover administrative and interest payments in relation to the above
costs, and repayment of costs may be by instalment.
223. COSLA indicated their agreement with ‘the Bill’s provisions that allow local
authorities to recover the costs of the works carried out and the administrative
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costs, and also the ability to charge reasonable interest on these costs.’123
However, they emphasised how valuable the tool of a charging orders would be in
this respect:
We believe the Bill would be strengthened further if local authorities were
given powers to place flexible charging orders on properties, which enable
these debts to be recovered at the point at which a property is sold. This was
a key recommendation of the Housing Improvement Task Force, and one
that has been widely supported in the responses to the Task Force reports
and Maintaining Houses – Preserving Homes. Such a power would protect
those groups who would face significant difficulties in repaying any debts,
particularly low income and elderly homeowners.’124
Appeals
224. Sections 62-64 of the Bill set out the procedures for appeals. A person may
appeal to the sheriff within 21 days of a work notice, a demolition notice, a local
authority decision to carry out additional work, a demand for expenses for carrying
out this work, a maintenance order or maintenance plan. Landlords and tenants
can also appeal to the sheriff against decisions of the Private Rented Housing
Committee. Section 63 deals with the sheriff’s determination of appeals and
section 4 with procedure for appeals.
225. Under section 62, any tenant aggrieved by a decision by a landlord to impose
any condition or refuse consent to carry out disabled adaptations may appeal to
the Sheriff Court. A Scottish Executive official indicated that in ‘making a decision
on whether the landlord had been reasonable, the sheriff would no doubt take
account of the grounds that were listed in the statutory provisions.’125
226. In evidence to the Committee, the Disability Rights Commission (DRC)
highlighted a number of differences between the provisions relating to housing in
the Westminster Disability Discrimination Act 2005 and the Housing (Scotland) Bill.
Notably, under the Disability Discrimination Act 2005, the DRC points out that:
Should a dispute need to be resolved by the court, it will be for the landlord to
show that refusal to allow an improvement, or any other condition attached to
consent, was not unreasonable. In Scotland, the burden of proof will remain
upon the tenant to show that the landlord has been unreasonable.126
The DRC will also have responsibility for producing guidance for England and
Wales on what is ‘reasonable’.
227. In response to the Committee’s questioning on the value of extending the
DRC’s role to Scotland as well, the DRC indicated that this ‘would help
enormously.’ They elaborated on the inequity of the current situation:
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The provision concerned is the only one in any anti-discrimination legislation
on gender, race or disability on which only people in Scotland will not have
the assistance of one of the commissions, as people in England and Wales
have. This is the first time we have seen such a split, which arises simply
from how the bill is drafted. That concerns us deeply. I know that some legal
difficulties arise over arranging for the DRC to have the powers in Scotland,
but it is massively important that it have such powers in order to make the bill
workable.127
228. The DRC also raised a concern with the 21 day limit given to tenants to raise
a court action where they are aggrieved by a landlord’s decision to either withhold
consent or place conditions on it:
Such a short timescale would in practice be entirely unworkable. It would also
mean that the DRC would be unable to offer assistance or the use of our
conciliation service, a right available to those in England and Wales. 128
229. In response to questioning by the Committee on the inconsistency of the
DRC’s role in the United Kingdom, the Minister for Communities explained that the
power to legislate in relation to the DRC was a reserved one:
Although I certainly want the DRC to have the same role in Scotland, we do
not have the power to put such a measure into the bill. We would seek to
have that done at Westminster at the next appropriate opportunity, perhaps
during the passage of the Equality Bill.129
230. The Committee also heard evidence proposing that the Private Rented
Housing Panel should have the power to resolve disputes over the granting of
permission to make adaptations rather than disputes being taken to the Sheriff
Court for resolution. The Chartered Institute of Housing in Scotland, for instance,
argued:
We would like the panel to be able to mediate between the landlord and the
tenant, but to have the ultimate power to enforce a decision if no decision can
be reached between the two. At the moment, if the landlord refuses to allow
the tenant to adapt the property, the matter has to go to the sheriff court,
which can be a long drawn-out and expensive process, and not all tenants
have the resources to follow that through… There is a danger that, if the bill
does not provide an easy method of enforcement, we will find the provisions
that are down on paper will not be implemented on the ground.’130
231. The Committee considers that it is inappropriate for disabled tenants to
have to go to the Sheriff Court to appeal against a landlord’s decision to
either refuse or attach a condition to a request to carry out disabled
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adaptations. As indicated at paragraph 169, it therefore recommends that the
Executive should give consideration to extending the remit of the Private
Rented Housing Panel to allow it to adjudicate between the tenant and
landlord when disputes arise.
232. It also considers it to be discriminatory that disabled people in Scotland
do not have the same access as those in England and Wales to assistance
from the Disability Rights Commission in relation to determining the
reasonableness of refusals to allow disabled adaptations. The Committee
therefore urges the Scottish Executive to liaise with the Department of Trade
and Industry as a matter of urgency to establish whether the Equality Bill
would be an appropriate legislative vehicle to introduce similar powers for
the Disability Rights Commission, or its successor body, to issue such
guidance in Scotland.
Interpretation
233. Section 65 defines a substandard house and section 66 concerns work to
non-residential premises which form part of a building containing a house. The
Committee welcomes the powers relating to non-residential premises as this
means that they will no longer act as a hindrance to the repair or
maintenance of residential property when the two form part of the same
building.
Part 2 - Scheme of Assistance for Housing Purposes
234. The Bill provides for a wider range of means for local authorities to provide
assistance for housing purposes. The objective is for local authorities to use these
strategically to promote a higher state of repair in private sector housing. Section
68 lists the purposes for which assistance may be provided and the forms of
assistance that may be given. The forms of assistance that will be available are
wide-ranging, and include the provision of advice, training or other services and
facilities; the provision of information in relation to housing; making available the
services of staff of the local authority; contribution to the cost of loans; payments in
respect of expenses incurred in connection with the opening of a maintenance
account; acquiring, holding, managing and disposing of land or premises; grants;
standard loans or subsidised loans.
235. Under section 69 of the Bill, a local authority is required to publish a
statement of the criteria by reference to which it will determine whether or not to
provide assistance and the circumstances under which an approved expense may
be limited.
236. In order to ensure that local authorities take ‘proper account of national
priorities’131 and to provide consistency of approach across the country, the
Scottish Ministers may make regulations on the provision of assistance and the
arrangement of such assistance, as well as the terms used by local authorities.
237. Section 70 of the Bill requires assistance to be provided to the owner of a
house when a works notice requires the owner to carry out work. Assistance must
131
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also be provided in connection to work required to make the house suitable for a
disabled person. That assistance must be in the form of a grant for disabled
people when the works provide for standard amenities.
238. The Bill provides for applications to be made to local authorities for grants or
loans and local authorities have the discretion to approve or refuse an application
for a grant or loan. The Scottish Ministers may specify a maximum amount for the
approved expense by order. Local authorities may make subsidised or standard
loans to owners to carry out work on terms that they think fit. An applicant may
only obtain a standard loan if able to prove that a sufficient loan cannot be
obtained on fair terms from a commercial lender. A subsidised loan will include an
interest free element. The terms may include interest, other charges and
repayment, as well as the provision of security for the loan over the land or
premises where the works have been carried out. An owner may discharge the
loan at any point by paying the local authority the sum that would be due if the
conditions were breached. Local authorities also have powers to apply to the
sheriff in cases of a breach of the loan.
239. Under the Bill, the system whereby local authorities were obliged to provide
mandatory grant where a statutory works notice or order had been served is
replaced by a mandatory requirement to provide assistance. This approach was
broadly welcomed. The Scottish Consumer Council commented that they thought
‘the greater flexibility that the bill will provide will be a great advantage.’132 They
also commented that a research paper produced by them had indicated that there
may be inefficient elements ‘in both the current and the future grants systems’ as
‘people may have been planning to do work, but the fact that they wait for a grant
means that grants do not create more repairs in the owner-occupied sector; they
just delay in an effort to get a subsidy for their repairs.’133
240. Citizens Advice Scotland also welcomed the fact that ‘local authorities will
have more flexibility in the help that they can offer.’134 Whilst they expressed
agreement with the principle that homeowners should take responsibility for
maintaining their properties, they cautioned about the danger of increasing levels
of debt among homeowners as their research had indicated that 30% of debt
clients were homeowners.
241. Care and Repair Scotland expressed support for the scheme of assistance,
but raised questions as to how local authorities would provide information to
owners on the range of assistance available, and whether the full range of options
would always be presented:
We welcome the broad choice that has been offered to an owner. We think
that the scheme of assistance, in the form that has been proposed, would be
beneficial. Our one concern relates to the practical issue of what will happen
when an owner presents themselves to a housing department. Who will
132
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make the decision on what is offered to the owner? Will the owner be offered
all the items on the menu or will an individual officer be able to decide that,
for example, the owner needs only advice and will therefore not be offered
information about loans, equity release or grants? We have concerns about
that situation.135
242. Care and Repair also raised the issue of a need for national consistency,
giving an example of how owners living on different sides of a street might be
eligible for assistance from different local authorities. They stated that they ‘would
like the items that are on the menu to be offered across the board as much as
possible.’136
243. COSLA gave broad support to the proposals relating to the scheme of
assistance in the Bill as it:
…proposes a much higher degree of flexibility around the provision of
assistance in a local area and expands that assistance to include information
and advice. … In many cases information and advice are what are needed to
encourage owners to take more responsibility, because they simply do not
know what to do.
Flexibility is important when it comes to expanding the range of financial
assistance, because each local authority has its own housing market. In
Edinburgh and some other local authority areas where property values have
seen substantial increases over the past five years, there is substantial equity
in people’s properties.137
244. In relation to section 74 – under which the Scottish Ministers may also make
provision for the assessment of the amount to be contributed by the applicant by
reference to a number of criteria – Glasgow City Council stressed the need for
Ministers to frame regulations so that they take account of costs such as student
loans, Council Tax and cost of living in the determination of means testing
arrangements.138
245. When questioned by the Committee on the extent to which the scheme of
assistance will allow national consistency and local flexibility, the Minister for
Communities explained the rationale behind the approach in the Bill:
Obviously, local authorities will need to think about what will work best for
their area and they will have to publish criteria, but in general this is about
helping those who need help and doing so cost effectively so that as many
people as possible are helped. The key point is that we want to help more
people and we want more work to be done—indeed, that aim was the
housing improvement task force's starting point. I think that the cost of
dealing with urgent disrepair has been estimated at around £5 billion. We
135
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must get things done more quickly, but that is difficult within the current,
inflexible grants system.
As I said, local authorities must think about what is best for their area. There
must be flexibility, but ministers will be able to use powers of direction if there
is a case for greater consistency. We do not want to direct people
inappropriately, but we certainly want to have such powers because that will
reassure people—I hope—that local authorities will not behave in an
unacceptable or irresponsible way.139
246. Glasgow Council also agreed with the principle that owners should be
responsible for the maintenance of their own property, but stressed ‘the
importance of adequate resources to achieve effective delivery.’140 They explained
their position in the context of Glasgow:
Older private tenemental property plays a crucial role as an affordable
segment of the market. Many existing owners are to some extent ‘trapped’
having entered into significant financial commitments. It is essential that
adequate mechanisms should be available to enable such owners to cope
when unforeseen major maintenance and repair costs emerge requiring
additional investment and borrowing to be entered into. Multipli-owned
buildings such as tenements often have a range of owners in different
circumstances some of who will require help and support to safeguard their
initial investment, perhaps ultimately being forced to sell. It is for this reason
that the Council emphasises the need for a significant degree of local
discretion in the application of any form of assistance.141
247. Glasgow City Council also made the point that the range of support provided
through a scheme of assistance would have additional implications for the
resources of local authorities:
The range of action and support proposed will place greater demands on
staffing resources. No additional resources are specifically highlighted within
the paper, other than the additional £3m for implementation for Scotland
identified in the Financial Memorandum.142
248. The Committee questioned the Minister on the greater difficulties faced by
local authority areas which had a significant proportion of households on low
incomes and whether the scheme would provide sufficient flexibility to meet repair
needs through grants and loans. He stressed that grants could still be used and
explained that rural issues had been taken into account:
Some local authorities are keen on grants and there is nothing to stop them
continuing to use grants. We have dealt with rural issues in general and
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funding issues if costs are higher in rural areas. One would expect rural local
authorities to take those circumstances into account.143
249. The Financial Memorandum estimates that the national implementation costs
to local authorities of implementing the provisions in the Bill would be ‘up to about
£3 million per annum.’ However, the Financial Memorandum acknowledges that
‘local authorities may choose different strategies to suit their particular
circumstances and the cost to each will be determined by the approach it takes to
the use of the powers conferred by the Bill.’144
250. COSLA also recognised the difficulties of estimating the costs of
implementing the provisions in the Bill given that the majority of these are
discretionary, but nevertheless believed that the amount contained in the Financial
Memorandum should be considered as a minimum:
Estimating the additional resource requirements for local authorities is not
straightforward. Many of the powers in the Bill are discretionary and the use
of these powers will be for local authorities’ own discretion. However, we
believe the estimate of £3 million annual expenditure is a minimum not a
maximum as suggested by the Financial Memorandum.
Whilst improving the powers relating to the recovery of costs would assist
local authorities where they are required to carry out works, this would only
assist local authorities where enforcement action could be taken. If local
authorities are to effectively implement many of the powers included in the
Bill, the costs of implementation are likely to be significant.145
251. Sections 71-88 of the Bill relate to grants and loans. The Bill requires people
to make an application to a local authority for a grant or a loan, which a local
authority has the power to approve or refuse. These sections of the Bill also
provide details on the conditions of grant and loans. Section 74 gives the Scottish
Ministers power to make regulations for the means-testing of grants and
subsidised loans. Local authorities may make loans available, either directly or
through the services of a designated lender. A local authority may also subsidise
these loans.
252. In written evidence to the Committee, the Council of Mortgage Lenders
reiterated its response to the Executives’ consultation on the subject of loans in
which it ‘highlighted the dangers of every local authority trying to set up loan
schemes with lenders as this would result in 32 loan schemes with very little
volume going through each of them.’ It warned that ‘this would result in the
schemes being administratively difficult for lenders, will be confusing for both staff
and customers and the schemes will fall into disuse.’ 146
253. The Minister concurred that ‘local authorities grouping together to provide
loans – which the bill certainly allows – would probably be more cost effective’.
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However, he suggested that the capacity to do this was sufficient as he was not
sure ‘whether the local authorities would want the bill to go as far as insisting on
such a scheme.’147
254. The Council of Mortgage Lenders warned that the provisions in section 88
only allow local authorities to make payments to designated lenders who do not
carry out business for profit might restrict the sources of funding and indicated that
there are ‘profit lenders who as part of corporate social responsibility will provide a
tranche of funds from time to time on a not for profit basis for a specific
purpose.’148
255. The Committee welcomes the broadening of the forms of assistance
that local authorities may provide to support improved levels of repair in the
private sector. It concurs with the approach taken in the Bill to provide a
range of measures that can be used by local authorities within the context of
a national framework. It supports the approach to offer mandatory
assistance rather than mandatory grant. It considers that this will underpin
the objective of encouraging homeowners to take responsibility for repairs
to their own properties.
256. In principle, the Committee welcomes the scheme of assistance
presented in the Bill, but is of the opinion that it will be essential to ensure
that there is a balance between national guidance and local flexibility. Whilst
there should not be significant differences in Scotland in the forms of
assistance offered, the Committee recognises that in certain areas –
particularly those with lower average incomes – there may be a need to take
a more grants-based approach in order to effectuate repairs. The Committee
considers that where grant is provided to carry out repairs which increase
the equity value of a house, local authorities should have the potential to
recover these costs at the point of sale or transfer of ownership. It urges the
Executive to consider whether there is scope for amending the provisions at
Stage 2 to allow for this.
257. The Committee considers that local authorities must be as transparent
as possible in the way that they provide assistance in order to promote
public understanding of and confidence in the scheme. The publication of
the statement of criteria by the local authority will contribute to this, but
further measures may be necessary to address the points raised by Care
and Repair about the potential for individual discretion.
258. The Committee is satisfied that the Bill’s provisions give local
authorities the capacity to group together to offer loan products should they
choose to do so and agrees that this is a more practical approach than
placing a requirement on them to do so. The Committee considers that any
loan product offered by a local authority should be a not-for-profit product in
order to reassure the public about the financial probity of local authorities in
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offering loans. The Committee calls on the Executive to revise the proposals
in the Bill to accommodate this.
259. Under section 68 of the Bill a local authority may provide or arrange for the
provision of assistance to a person in connection with the adaptation of a house
for a disabled person to make it suitable for the accommodation, welfare or
employment of that person and for the reinstatement of any house adapted for that
purpose. Furthermore, section 70 of the Bill places a duty on local authorities to
provide assistance where the house is (or is likely to become) a disabled person’s
only or main residence. For works to provide standard amenities (which include a
toilet, bath or shower, wash-hand basin and sink) the assistance must be in the
form of grant.
260. Ownership Options in Scotland questioned the underlying principle whereby
a scheme linked to housing maintenance and repairs is used as the basis for
funding adaptations rather than a distinct adaptations fund. They emphasised that
‘when we talk about adaptations, we are not talking about people who have failed
to do something – we are talking about people with impairments. The situations
are completely different: one is about people; the other is about property.’149
261. In response to questioning by the Committee as to whether the Bill’s
provisions will achieve a reduction in the significant number of disabled people
who are unsuitably housed, the Minister for Communities argued that it would help
ensure that disabled people got the adaptations that they needed in two respects:
In respect of the private rented sector, the bill represents progress, because
it provides rights that do not exist at present. I know that there are concerns
about the precise formulation of those rights, and you may want to ask about
that.
I argue that the bill also represents progress in respect of owner-occupiers. I
refer to the directions and guidance relating to mandatory assistance. It might
be reasonable to describe the way in which discretionary grants are applied
at present in different local authorities as a bit of a postcode lottery.150
262. A number of key points emerged from the evidence that the Committee heard
from disabled groups and organisations on the availability of support to carry out
disabled adaptations, both in terms of owner-occupiers or tenants seeking to carry
out disabled adaptations under the terms provided for in Chapter 7 of the Bill.
These included the rights of disabled people to appropriate accommodation in the
housing tenure of their choice, the differences within the United Kingdom and
within Scotland itself in terms of the availability of grant, the use of means testing
and the types of adaptation for which grant is available.
263. In the evidence presented to the Committee by disability organisations and
groups (and presented earlier in the report in relation to disabled adaptations), the
point was clearly made that disabled people should not be restricted in the choice
149
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of house which they wanted to live in by their disability. In written evidence to the
Committee, Ownership Options in Scotland cited the figures in the 2002 Scottish
House Condition Survey, which showed that:
Only 13% of households including an ambulant disabled person and 19% of
households including a wheelchair user are housed suitably in Scotland. This
equates to 230,000 households including a disabled person that are
unsuitably housed. Figures from the Scottish House Condition Survey
suggest that between 50,000 and 60,000 households in the private sector
require adaptations. One of the reasons that so many disabled people in this
sector are awaiting adaptations is because their generally lower income and
higher expenditure means that they have difficulty affording them.151
264. The Disability Rights Commission warned that ‘councils will soon, under the
Disability Discrimination Act 2005, be subjected to a Disability Equality Duty similar
to that already covering public bodies in the area of race’ and that ‘a failure to give
appropriate financial assistance to make adaptations could possibly constitute a
breach of the duty to tackle discrimination and promote disability equality.’152
265. Evidence also indicated that there were significant differences within the UK
in terms of support to disabled people and that disabled people in Scotland had
lesser rights than disabled people living in other parts of the UK. It was pointed
out, that in Scotland, mandatory grant is only available for a toilet or bathing
facilities and grants for adaptations are capped at £20,000 compared to £25,000 in
other parts of the UK. Furthermore, it was highlighted that Northern Ireland and
Wales have recently removed the means test for applications for adaptations from
the parents of disabled children.153
266. In giving evidence to the Committee, the Minister for Communities explained
that ‘in England there is an absolute cap of £25,000 and that the bill seeks to
remove the cap in Scotland. As a result it goes beyond the English provisions.’154
267. Within Scotland, the provision of grant by local authorities has been
described as leading to a postcode lottery in funding. In giving evidence to the
Committee, Ownership Options in Scotland stated that ‘across Scotland, there is a
diverse pattern of provision of support for disabled people.’ In this context, the
DRC proposed that ‘in order to ensure that any new right is in practice exercisable,
and to ensure consistency across local authority boundaries, Ministers should use
direction-making powers in the Bill to make it clear that, in determining on what
terms assistance is provided, grants for disabled tenants – and homeowners – are
given priority.’155
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268. In giving evidence to the Committee, the Minister for Communities stated that
he understood ‘concerns about variations between local authorities’ but that was ‘a
problem with the present system.’156
269. Section 74 provides the Scottish Ministers to make provision, by regulation,
for the means-testing of grants or subsidised loans.
270. It was pointed out in evidence that the current system of means testing for
disabled adaptations was discriminatory. Accessible Housing Solutions argued
that a disabled person was disadvantaged vis-à-vis a non-disabled person in the
same situation as their income had to be used to fund support necessary because
of their disability:
Under the current system of means testing, a non-disabled social worker will
end up having far more income than a disabled social worker, because the
disabled social worker will be paying for adaptations for basic community
care assistance, for example, if she needs help getting out of bed in the
morning—that is charged for. We end up with a system under which disabled
people who are working end up being significantly less well off than nondisabled people doing the same job. We have a fundamental difficulty with
that: the principle is wrong.157
271. Accessible Housing Solutions also emphasised the wide variety of needs that
disabled people had, and that wheelchair users often faced higher expenses in
relation to disabled adaptations as a result of their disability than people with other
types of disability:
The people who need the most extensive adaptations are people with
physical impairments, primarily wheelchair users. The proposal to introduce
loans for disability adaptations will adversely affect that group more than it
will affect people with sensory impairments, for example.158
272. Witnesses also highlighted the fact that under the terms of the Bill,
mandatory grant would only be available for standard amenities, which are toilet or
bathing facilities. It was pointed out in evidence that in other areas of the UK,
mandatory grant was provided for a broader range of amenities. It was also
highlighted that the limitation of the provision of mandatory grant to standard
amenities could be illogical in certain cases:
There is a nonsensical situation in that respect. There is a mandatory right to
grants for adding toileting or bathing facilities, but no mandatory right to a
grant for adding a stairlift in order to access existing toileting facilities.
Although I do not think this would turn out to be the case, it would be possible
to end up having to provide an extra toilet, perhaps downstairs, simply
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because there is no mandatory right to a grant for the purposes of access to
existing facilities.159
273. The Minister explained that although mandatory grant might be available for
a broader range of adaptations in England, that this did not translate into higher
levels of spending per head:
People invoke the English model but there would be cost implications in such
a model. That said, the fact that there is mandatory grant in England does not
mean that more money is spent per head in England on adaptations; in fact,
more money is spent per head in Scotland. There are reasons for the
difference; for example, England has a budget and it has waiting lists. One
local authority has a waiting list of three years for the disabled facilities grant.
We cannot compare England directly with Scotland.160
274. The Minister also indicated that there was a lack of information about the
potential costs of moving towards a mandatory grants system:
Ownership Options plucked out a figure of £100 million, but we do not know
what the actual figure would be. It will be difficult to include provision in the
bill when we do not know its cost implications or where the money would
come from. If the money is not there, the waiting list would take the strain. I
am not saying that I am not prepared to consider whether we can modify the
proposals; I am simply trying to explain why we ended up with the present
balance. We have to consider both mandatory assistance and the powers of
direction and guidance to ensure that proper attention is given to this issue.
Adaptations are one of the two priority issues for private sector housing
grant. Another issue we could consider is ring fencing the budget, if that
would reassure people. Ring fencing is being used less and less with local
authority budgets, but it remains an option. We are committed to adaptations
as a priority, but we want to target money so that grants go to the people who
need them most. We should not spread the money equally across everyone,
because some people may be able to contribute to the costs.161
275. In supplementary evidence to the Committee, Ownership Options in Scotland
provided more detailed figures based on the data collected for the 2002 Scottish
House Condition Survey. Their figures show the need for disabled adaptations in
Scotland and estimate that the cost of these would be approximately £70 million to
the public purse.162
276. The disability groups and organisations that the Committee heard from were
united in pointing out that although disabled adaptations might appear to be costly,
that in addition to their fundamental value in terms of ways that they could improve
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the lives of disabled people, they could also lead to economic savings in the long
run. Disability Agenda Scotland made this point:
Paying out money for adaptations can save a greater sum of money. We
provide direct human support to thousands of people across Scotland. That
support is much easier to provide and is provided at a much lower level
where people's houses have appropriate adaptations in place. The difficulty
has often been that adaptations grant money is expected to come from one
department, while the revenue costs of human support come from another.
However, in our experience the savings are much greater than the initial cost
of adaptations, if they are put in place correctly. In such situations, human
support may not be needed at all.163
277. This point was reiterated by Accessible Housing Solutions:
One of the Executive's priorities is to get disabled people off incapacity
benefit and into employment. It is very difficult for people to do that if they
cannot get in and out of their houses. Adaptations are crucial to the process
of social inclusion. Money is saved when disabled people come off benefits.
Such people also pay tax and national insurance, so there is a double
advantage, rather than a hit. We should not see adaptations as being
negative; we should see them as being a positive part of the social inclusion
process.164
278. The Committee also questioned the representative bodies of landlords on the
proposals relating to the funding of disabled adaptations in the private rented
sector. Their only concern was related to the availability of grant for
reinstatements. The Scottish Association of Landlords emphasised that ‘something
should be linked to the grant to allow a facility to be reinstated if or when the
tenant leaves.’165
279. Local authorities expressed their broad support of the measures in the Bill
relating to disabled adaptations, but indicated that consideration should be given
to the fact that some adaptations might result in an increased value of the property
concerned, and that in some cases this would benefit the home-owner at the point
of sale and the value of the adaptations would be lost to the authority. COSLA
explained not only the dilemma that this represented, but also the difficulty in
finding a solution to it:
There are still some questions to be answered, especially on the potential
enhancement of value that might result from adaptations and so on. This
might sound hard-hearted, but I am still slightly unclear about the system that
would be gone through. …A lot of resources are going into that process. As it
stands, the grant system is rightly biased towards ensuring that the top
priority is providing aids and adaptations. However, some aids and
163
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adaptations are substantial and might enhance or add value in the private
sector. … I come back to the point that in many instances it is the owner's
property. Therefore, how are equity issues to be teased out in cases in which
although there might be an enhancement in value, it might be much smaller
than the cost of the work required to provide the aids and adaptations? The
question is how to balance the two. I do not have an answer. It is an issue
that has arisen and we are considering it further.166
280. When questioned by the Committee on the extent to which the Scottish
Executive could intervene if it was not content with the criteria set by a local
authority for providing assistance, the Minister for Communities emphasised that
section 91 of the Bill gave the Scottish Ministers the powers to ‘give directions to
local authorities in relation to the provision of assistance under this Part.’167
281. The Committee was concerned to learn from disability groups and
organisations that the situation in relation to the provision of grants for
disabled people in Scotland to adapt their houses is often considerably less
than for other parts of the United Kingdom, especially as the provision of
mandatory grant is more restricted. It acknowledges the comments made by
the Minister indicating that there were problems relating to delivery in other
parts of the United Kingdom, despite the apparently greater rights of
disabled people. It concurs with the argument made by these bodies that a
disability should not result in an individual having to either live in a different
housing tenure than they would if they were not disabled or to fund
adaptations linked to their disability themselves. The Committee therefore
calls on the Minister to bring forward amendments to the Bill at Stage 2 to
provide greater support to disabled people through mandatory grants.
282. The Committee also calls for an end to the situation whereby there are
significant differences within Scotland in the funding of adaptations due to
the different approaches of local authorities.
283. The Committee expresses, in the strongest terms, that there must be
improved provision for disabled people – especially in relation to the
provision of mandatory grant - and that the Executive should amend the Bill
to ensure that disabled people in Scotland have rights which are at least on
a par with those in the rest of the United Kingdom in relation to the provision
of assistance.
284. The Committee considers that the evidence presented to it by disability
groups and organisations highlights the complexity of the current funding
and support system for disabled adaptations, and the Committee is not
convinced that the introduction of the measures contained in the Housing
Bill will necessarily result in a simpler, more uniform or better adapted
approach for dealing with the obstacles faced by disabled people in trying to
ensure that their homes are properly adapted to their needs. Nevertheless,
the Committee welcomes the fact that the Minister for Communities
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acknowledged some of these problems and indicated that Ministerial
direction could be used through regulations to address some of them. The
Committee considers that the Minister’s commitment that the Bill will result
in the end of the use of capping in the provision of grants was significant.
However, the Committee calls on the Minister to clarify how the Executive
intends to use the powers conferred on it by the Bill to address the existing
problems encountered by disabled people and thereby improve the situation
in which disabled people live in Scotland.
285. The Committee also calls on the Executive to consider ways in which
local authorities may recoup any equity increases resulting directly from
adaptations at the point of sale of a house in order that such funds can be
reinvested in disabled adaptations, and ensure that landlords are reassured
that they will not have to carry out reinstatement work at their own cost.
Part 3 - Provision of Information on Sale of Houses
286. Part 3 of the Bill provides the Scottish Ministers with the powers to make
regulations concerning the prescribed documents that a person who is responsible
for a house which is on the market must possess, and ‘the permitted period’ within
which these documents must be provided to a potential buyer. As noted earlier in
this report, the Minister for Communities announced on 3 March 2005 that a
‘single survey’ scheme would be introduced. In giving evidence to the Committee,
the Minister stated that he ‘decided to make a statement on the matter before the
parliamentary proceedings for the bill started because I thought that it was a
service to the bill and to the committee to do so.’168
287. The provisions of the Bill relate to prescribed documents, exceptions from the
duty to have or provide information, responsibility for marketing houses,
enforcement and the duty to provide information to a tenant exercising the right to
purchase.
288. The Scottish Ministers may prescribe a document only if it discloses
information about the physical condition of a house, its value, or any other matter
connected to the house or the sale of the house that would be of interest to
potential buyers. Regulations may make provision for the form and information to
be included in the document, the person who can prepare the document, the date
of the provision of the information and a requirement for the documents to be valid
for a determined period of time.
289. Section 102 provides for the Scottish Ministers to make regulations which
exempt persons from the duty to have or provide information and specify periods
of time and circumstances under which a person need not possess the prescribed
documents or comply with a request by a potential buyer for a copy of the
prescribed documents.
290. Under sections 103-105, only the seller or a person acting as agent for the
seller may be responsible for marketing the house. A seller or an agent becomes
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responsible for marketing the house when the house is put on the market, and
ceases either when it has been sold or taken off the market.
291. The Bill provides for the local weights and measures authority as an
enforcement authority for the purposes of this part of the Bill. An authorised officer
of the enforcement authority may require the production of the prescribed
documents for inspection. The enforcement officer can impose a penalty charge
on a person who breaches their duties, thus imposing a civil penalty on those that
breach the regulations.
292. Under section 110, the Scottish Ministers may prescribe information to be
provided to tenants exercising their right to purchase. This may include a
reasonable estimate of any costs of maintaining the house and any common parts,
and state how long any common parts, fixtures and fittings and any items forming
part of, or related to, the house are expected to last.
293. The proposals in the Bill to provide information on the sale of a house result
from the work of sub-group B of the Housing Improvement Task Force, which was
charged with considering reforms to the system of selling houses. The sub-group
considered and reported on ways to ensure that buyers had more accurate
information on the condition of a property, that buyers and sellers did not face
unnecessary costs and delays in the process, that potential buyers had good
quality information on the running costs of the house they were considering
purchasing, high levels of consumer satisfaction with the buying and selling
process and address any inequalities in the buying or selling process.
294. A single survey pilot was set up by the Scottish Executive in 2004 and has
been managed by Communities Scotland. A steering group was established,
composed of representatives from the Royal Institution of Chartered Surveyors,
the Law Society, the Council of Mortgage Lenders, the Scottish Consumer Council
and the National Association of Estate Agents. There are also two independent
members: Professor Donald McCree and Professor Lorne Crerar. Whilst there had
been an initial plan to try and carry out 2,000 surveys under the pilot, this objective
was reduced to 1,200 and the eventual take-up of the pilot was 74.
295. The Committee heard evidence from all of the bodies represented in the
steering group, as well as other bodies and individuals involved in the transaction
process linked to the sale or purchase of a house. The evidence presented to the
Committee painted a picture of a complex process that not only varied according
to different areas of Scotland, but also one that could be subject to quite dramatic
changes, depending on the housing market. It also became clear to the Committee
during the course of the evidence that a ‘rational housing market’, as referred to in
the Financial Memorandum, was a highly elusive concept and the Committee
doubts that at any one time the housing market could be described as acting
rationally in Scotland as a geographic whole.
296. The Committee recognises the importance of demand and supply in shaping
the housing market and the influence that this can have on the buying and selling
process. It heard evidence from stakeholders with a broad range of expertise and
knowledge on how consumer behaviour varied significantly according to whether
there was higher demand or supply in the housing market. In broad terms,
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evidence indicated that buyers were more likely to pay attention to the state of
repair of a house when there was lower demand, and consequently in these
conditions buyers might be in a better position to negotiate a reduction in price on
the basis of the need to carry out repairs. In a ‘hot’ housing market, buyers tended
to behave in a different way, and concerns over the condition of the house were
suppressed in order to achieve the objective of being able to purchase a property.
297. Regional variations in the methods of marketing houses also emerged from
the evidence, with estate agents predominant in some areas and solicitors
commonly acting on behalf of sellers in other areas.
298. The Committee considers that it is important to recognise the challenges in
reforming the house buying and selling process in the context of a housing market
which is largely determined by broader economic conditions. For this reason, it
considers that the regulations proposed must be very carefully prepared in order to
meet the needs of the buyer and the seller, while also ensuring that the key
stakeholders involved in the transaction are satisfied with the process. The
acceptance of the model will be central to consumer confidence in any changes to
the process.
299. Only a limited amount of the evidence heard or received by the Committee
related to specific sections of the Bill, although the Committee acknowledges that
the Tayside Solicitors Property Centre, on behalf of the Dundee Faculty
Procurators and Solicitors, provided detailed comments on the drafting of Part 3 of
the Bill.169 Partly for this reason, it became clear to the Committee that the detail of
the proposed regulations would be of paramount importance as witnesses focused
on problems encountered in the pilot scheme or potential problems that they
perceived might result from the eventual regulations. The Scottish Law Agents
Society criticised this approach, stating ‘it is not clear what the exact content will
be because the bill has not been drafted in such a way as the details will be
provided by regulations.’170 It went on to argue:
This is poor legislative technique. Parliament is left without being able to
define exactly what the intention of the Executive is and consequently the
costs and time delay which may be inherent in the compilation of such packs.
In contrast in the English Housing Act 2004 s163(5) lists the type of material
on which regulations may be made. The Bill should be drafted in this way
with a list of prescribed matters which can be fleshed out and added to or
subtracted from by regulations.171
300. In general, there was a recognition that the scheme 1 valuation used by the
huge majority of purchasers provided insufficient detail on the physical condition of
a house. In addition, the costs to consumers of multiple surveys – either when a
potential purchaser commissioned a number of surveys in the process of trying to
purchase a house, or a number of potential purchasers all commissioned surveys
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on the same property – was not discounted in any significant way in the evidence.
Nor was the problem of artificially low upset prices negated.
301. Evidence from consumer groups testified to the importance of the problems
encountered by consumers. The consumer group Which? stated:
At the moment many consumers have little idea of the real condition of the
house they are buying, or the repair bills that they may face thereafter. As the
majority of buyers opt for the valuation rather than the full survey option, this
may well not become apparent until after the purchase, especially as many
buyers are unaware of the distinction between the two survey options.172
302. Similarly, the Scottish Consumer Council (SCC) stated ‘based on the
evidence to date, we support the concept of a single survey in principle as we
believe that it would be in the interests of buyers and potential buyers.’173 The
SCC also went on to indicate their support for the ‘three main policy objectives’
behind the pilot, namely to reduce the incidence of multiple surveys, improve the
quality of information available to purchasers and address artificially low upset
prices. The SCC emphasised that ‘at the moment people are fairly blind when they
buy the major asset in their life. The lack of information about the repair of the
property means that location becomes the primary determinant of price.’174
303. The Committee notes the comments of the Minister that members of the
Steering Group did not present any new ideas in a meeting held with them on 22
February 2005 on ‘whether alternatives were available to address the problems of
quality, multiple surveys, low upset prices and the various other issues that the
survey seeks to address.’175
304. In evidence, the Council of Mortgage Lenders (CML) explained that although
the practice of submitting an ‘offer subject to survey’ in Edinburgh had addressed
the issue of multiple surveys, people ‘still only get a scheme 1 valuation for
mortgage purposes so … it does not get round the other two difficulties in the Task
Force report.’176 The CML also indicated that this process could result in the
problems of transactions falling and related costs in wasted legal and survey
costs.
305. In evidence to the Committee, the Minister for Communities outlined the
arguments for the single survey:
I think that the advantages of the proposal are so overwhelming that the
majority of people will see the merit of it and the evidence is that that is the
case. Our basic objective in the bill is to improve the quality of private
housing stock in Scotland, and it is ridiculous that people can buy houses
172
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without having that information available to them. The most effective way of
making that information available is through the single survey so that people
do not have to go through multiple surveys. The move to a single survey is a
big culture change and it is a radical step. There are some problems, but they
will be addressed in the implementation of the proposals. Notwithstanding
that, the basic reasons for the introduction of the survey, which were
supported by the housing improvement task force, mean that we have taken
the right decision.177
306. From the evidence heard, the Committee is not convinced that current
market-led solutions will alone resolve the problems identified by the
Housing Improvement Task Force.178 It considers that any changes to the
transaction process linked to buying or selling a house must be firmly
rooted in policy objectives which offer long-term solutions to all the
problems identified, whatever the condition of the market.
307. The Committee therefore supports the principles behind the proposal to
reform the transaction process linked to buying a house by the introduction
of requirements to provide information about a house which is on the
market. However, it would like to highlight a number of issues that emerged
from evidence, which it considers need to be resolved satisfactorily before
the introduction of regulations.
308. The evidence indicated that the introduction of a mandatory single survey
would require a significant culture change, not only in relation to consumers, but
also to all the key stakeholders involved in the transaction process. The Council of
Mortgage Lenders emphasised this in evidence:
I suggest that the issue is not just about the attitude of the buying and selling
public. We must accept that … it will change the rules of the game - the rules
under which home buying and selling operate. That means that there is likely
to be significant structural change in the professions of the residential
property industry. We must remember that there will be a change of attitude
about the way in which homes are bought and sold not only among the public
but in the residential property industry itself, including among mortgage
lenders, the surveying profession and the legal profession. It is important to
see both sides.179
309. For key stakeholders, the introduction of the single survey implies significant
changes to practices which have been in place for years and which many result in
a reduction in demand for their services. A considerable amount of professional
adaptation may also be required. For example, surveyors will need to become
used to carrying out a different type of survey and having to relate in a different
way to clients. Mortgage lenders may have to redesign their products and train
staff to deal with the new process. Solicitors and estate agents may have to
provide different forms of advice to their clients and present additional documents
177
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at a different time in the transaction process. The evidence heard by the
Committee reflected varying degrees of uncertainty and anxiety over the
implications of these changes.
310. For consumers, the single survey will also involve a considerable amount of
adaptation. In particular, consumers will be provided with considerably more
information on the condition of a property and a new cost will be linked to
marketing a property. The Financial Memorandum indicates that there might be an
additional cost of £35 million a year to house buyers and sellers due to the costs
passed on by surveying and legal professions. However, it also indicates that
‘reductions in purchase process resulting from the better information could see
prices in the first year being £120 million lower that they would otherwise have
been.’180
311. The Communities Committee considers that an issue brought to the attention
of the Committee by the Scottish Law Agents Society should be raised in relation
to the costs and potential savings linked to the introduction of the single survey. 181
The Financial Memorandum indicates that the identification of the need for repairs
by the single survey could result in ‘the price of properties being up to £120 million
lower than they would otherwise have been.’182 The Committee notes the small
size of the sample used in the ‘The House Buying and Selling Process in Scotland’
report, and the fact that the figure of £3,700 quoted in the Financial Memorandum
as the mean cost of work actually relates to both ‘repairs or improvements’.183
312. In terms of the additional costs that will be directly borne by consumers, the
Financial Memorandum estimates that the cost of searching for documents and
compiling the Purchasers’ Information Pack would cost an extra £100 per sale.
The average cost of the survey is estimated at £400, in addition to which a
valuation might be required for the lender. The Committee heard a variety of
figures in evidence relating to the cost, which indicated that it was likely to be more
than that estimated by the Scottish Executive. Whilst it appreciates that some
savings may be made by purchasers who are able to benefit from a reduction in
price, negotiated on the basis of a need for repairs emerging from the survey, it
does not feel that this will console sellers who are faced with new costs linked to
marketing their houses. Moreover, the Committee does not believe that any
estimates of savings can be accurately quantified given the volatility of the housing
market and the continuing high levels of demand for housing in many areas of
Scotland. Furthermore, as the Bill does not prescribe in detail what should be
contained in a Purchasers’ Information Pack, it feels that no clear figure can be
reached currently. The Committee notes the Scottish Consumer Council’s warning
against ‘a tendency to pile more into the purchasers’ information pack than would
be helpful’184 and the point made by the Glasgow Solicitors Property Centre:
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We all agree that the public wants more information and that it would be in
their interests to have it. However, when it comes to the crunch, do people
want to put their hands in their pockets and to pay the money that they would
be required to pay?
313. While many accepted that buyers also tended to be sellers so that they were
not losing out globally, a number of references were made in evidence to the
potential problems faced by those on low incomes or living in areas where it was
difficult to sell property. The Scottish Consumer Council stated a concern ‘that the
scheme may cause difficulties for disadvantaged buyers and sellers, who may be
on low incomes and/or be buying or selling low-value properties in areas of low
demand.’185 The Royal Institution of Chartered Surveyors explained that one of
their concerns with single surveys was the difficulties in ‘poorer areas’ and
‘unfortunately, the properties that we are trying to improve the condition of are
often in low-value, low income-areas.186 Similarly, the National Association of
Estate Agents (NAEA) pointed out that ‘a seller may need to sell because they are
changing jobs or because they have lost their job and they cannot pay the
mortgage.’187 The NAEA also warned that the single survey might result in fewer
properties coming on the market speculatively and therefore a reduction in supply.
314. In addition, NAEA warned of a possible increase in the fees of estate agents
if they bore the cost of the survey to the point of sale, especially if ‘the person did
not sell’ and there was a need to ‘pursue them for the money.’188 The Edinburgh
Solicitors Property Centre commented that from the business point of view, it
would involve carrying ‘an additional cost and cash would be shifted back
potentially quite a long way, which would be severely damaging to any business,
never mind a professional business.’189
315. The consumer will also find that his or her interaction with estate agents,
solicitors, surveyors and mortgage lenders will change and that there is greater
complexity involved in the transaction process.
316. The Committee considers that a balance is needed in terms of the value
of the information and documents to be provided in the Purchasers’
Information Pack and the cost to the seller of providing that pack. This is
particularly important in terms of gaining public acceptance of the new
process and ensuring that people on low incomes, in difficult financial
circumstances, or living in areas where it is hard to sell a house are not put
in a situation of paying upfront costs that they cannot afford or may not
recoup if they cannot sell their house. The Committee is concerned that the
costs of providing a pack may inhibit an individual’s capacity to put their
185
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house on the market or move. It is also concerned that the Executive
appears not to have considered this issue. The Committee therefore calls on
the Executive to consider putting in place a system to offset the upfront
financial outlay that could disadvantage people on low incomes. It also
acknowledges the concerns of professionals involved in the house buying
and selling transaction process in relation to the need for them to bear the
preparation costs and the potential risk of clients reneging on their fees.
317. The Committee also considers that, on the basis of the evidence it
heard from key stakeholders, the eventual costs of the Purchasers’
Information Pack could be higher than the estimate included in the Financial
Memorandum. The Committee therefore considers that a new assessment of
the costs, outlays and any potential savings related to the introduction of a
Purchasers’ Information Pack should be produced prior to Stage 3.
318. In addition, the Committee also considers that considerable information
on the new system will need to be provided to purchasers and sellers in
order to ensure their acceptance of the costs and their confidence in the
process. This should include issues surrounding public confidence in the
independence of the survey. This may help to avoid turbulence in the
housing market.
319. The Committee also heard evidence on a number of specific issues which
clearly require to be clarified before the introduction of the regulations.
320. Much discussion emerged from evidence about the shelf-life of a survey. The
Royal Institution of Chartered Surveyors (RICS) stated categorically that ‘the shelflife of a single survey would be the date on which the inspection was carried
out.’190 A representative of Allied Surveyors illustrated the potential problems
relating to shelf-life:
When we inspect a property, we take a snapshot of the property at the date
and time of inspection. We might survey a property one day and there could
be a bad storm the next day, with a large section of tiles being blown off the
roof. The report cannot take that into consideration; we have to prepare the
report at the date of inspection.191
321. Two problems are linked to the longevity of the survey: at what point does a
survey become invalid and either has to be updated or carried out again, and how
recent does a survey have to be in order for lenders to accept it? It is clear from
evidence that there is a variety of views on these issues and that they need to be
resolved. The Council of Mortgage Lenders pointed out:
The shelf-life of a valuation report tends to be defined as the length of time
for which a lender will rely on it. There are differing views among lenders.
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Some lenders take the view that a valuation report is out of date after three
months; others take the view that it is out of date after six months.192
322. Some witnesses presented a hidden defects guarantee as the solution to the
problem of a shelf-life of a survey. The Law Society of Scotland argued:
The hidden defects guarantee or insurance would be a major benefit to any
type of single survey. It would mean a fault-free indemnity scheme whereby,
if there was dry rot in a property that no reputable surveyor could have found
without digging up the floorboards, the purchaser would be insured for that.
That would be beneficial.193
323. The inclusion of a valuation in the single survey posed a similar problem to
the shelf-life issue. While its inclusion would help to address the problem of
artificially low upset prices, questions were raised as to how long the valuation
could reasonably remain valid and the acceptability of the valuation for mortgage
purposes. The NAEA commented:
…buyers will still have to get an independent report that suits their mortgage
lender or the seller will have to commission an additional report. That has
cost implications. If the buyer underwrites the cost of the report, the cost will
be higher, in most cases, than it would for one or two surveys being done at
the ordinary level.194
324. The Council of Mortgage Lenders referred to the development of a database
in England to hold Home Condition Reports, which will allow a picture to emerge of
the condition of the housing stock. They also indicated that this might have a value
as a policing mechanism for the new system, as well as helping to build up a
record of a property.195
325. Issues were also raised in evidence surrounding the requirement to provide
information as soon as a house is marketed. It was pointed out that the
preparation of information involved a cost and that there would ‘be a delay whilst
the seller assembles the pack in order to have this available.’196 The National
Association of Estate Agents also pointed out that there are often reasons outwith
a seller’s control for not being able to obtain documents on time.
326. The Glasgow Solicitors Property Centre proposed that the marketing and the
preparation of the single survey should be done concurrently with a requirement to
make the Purchasers’ Information Pack available within a fixed period of time.197 A
Scottish Executive official noted that ‘such information is needed when they
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property is first marketed because it gives the seller the opportunity to effect any
outstanding repairs.’198
327. Issues were also raised as to the independence and objectivity of a survey
which was commissioned by the seller for the benefit of the purchaser, and the
importance of ensuring that all potential purchasers received any additional
information provided by the surveyor in the form of clarifications or explanations.
Professor Lorne Crerar explained that the single survey concept had drawn on
practices in other countries:
The single survey concept also leaned on the example of other jurisdictions
in Europe that it is not beyond the wit of man to commission an independent
condition survey if protocols and professional rules are in place, which is why
the RICS Scotland were involved. Those protocols and professional rules are
the rules of engagement one has with the seller, and the idea was that they
would be relied on by the buyer. All of the buyers would have the same
report, which would contain a valuation enabling everyone to start from the
same starting block and, thereafter, offer what they wanted. The purchaser
would willingly pay for the report because it would contain meaningful
information.199
328. Given the number of issues that arose in evidence which brought into
question how effective and successful the single survey and Purchasers’
Information Pack would be in practice, the Committee recommends that a
range of issues must be explored in more detail by the Executive in order to
inform the preparation of regulations concerning the provision of
information on sale of houses. These are:
 the shelf-life of a survey;
 the possibility of making a hidden defects guarantee obligatory;
 the content of the Purchasers’ Information Pack;
 the inclusion of a valuation;
 the timing of the availability of the Purchasers’ Information Pack; and
 the professional protocols to govern the production of a survey.
The Committee recommends that the Scottish Executive should continue its
close engagement with the key stakeholders in the preparation of
regulations in order to promote confidence among them in the new
approach.
329. The Committee has concerns about the timing and presentation of the
regulations given the significant change that is proposed to the house
buying and selling process. It is particularly concerned that there is
insufficient detail on the operation of the new scheme on the face of the Bill.
The Committee therefore calls on the Executive to provide it with further
information on how it anticipates the scheme might operate. This
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information should be made available to a timescale which allows the
Committee sufficient opportunity to reach an informed view on the
proposals in advance of the conclusion of the Parliamentary scrutiny of the
Bill. In making this request for additional information on the detail of the
scheme, the Committee is mindful of the need to ensure that it does not
undermine the effectiveness of the consultation with key stakeholders
recommended at paragraph 328 above. The Committee also considers it
essential that the regulations which are ultimately brought forward are
subject to thorough Parliamentary scrutiny. It therefore recommends that
these regulations should be subject to the affirmative procedure.
330. Many witnesses also raised questions about the exemption of Right to Buy
properties from the single survey. Which? stated:
We do not believe that houses sold under the Right to Buy scheme should be
exempt, as some of these homebuyers are among the most vulnerable in
society, and require the same protection afforded other homebuyers. If
anything, they may have less experience of the process and fewer resources
to meet major repair bills once they are homeowners.200
331. The National Association of Estate Agents made a strong point:
If the information is to be brought in, it should be available to all. Why should
someone who is buying a £20,000 council house have any less right to
information than someone who is buying a £20,000 tenement flat? Surely, as
most of those people are first-time buyers, they are vulnerable.201
332. In evidence to the Committee, the Minister highlighted the provisions under
section 110 of the Bill:
We want to home in on the key area of property maintenance, so that people
know what they are getting into when they buy a property. We require that
information to be covered, which is why section 110 spells out the matter.
However, the suggestion that there should be a survey for everyone in that
situation would not meet the objectives of the policy.202
333. The Committee considers that people buying under the Right to Buy
scheme receive similar information on the condition of a property as any
other potential purchaser would under the single survey scheme which is
proposed for the private sector. It therefore recommends that the Executive
should give consideration to introducing proposals at Stage 2 for a form of
single survey and Purchasers’ Information Pack which would be appropriate
for Right to Buy transactions.
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Part 4 - Licensing of Houses in Multiple Occupation
334. Part 4 of the Bill relates to the licensing of Houses in Multiple Occupation.
The provisions in relation to Houses in Multiple Occupation (HMOs) largely reenact, in primary legislation, the licensing system that has already been
established under the Civic Government (Scotland) Act. The provisions in the Bill
will bring HMO licensing into housing legislation. In this respect, COSLA noted:
The fact that the provisions will come under the Housing (Scotland) Bill is
extremely important. We are dealing with housing, and that brings the
provisions into the correct environment. The bill also gives the opportunity,
through the debate, to deal with issues that have arisen from the Civic
Government (Scotland) Act 1982. It provides an opportunity to deal with
weaknesses in that act and to rectify them from all sides' point of view, be
they the tenant, the neighbour, the landlord or the local authority. The
provisions' being brought into a housing bill is extremely useful because that
focuses on an important issue rather than loses it within a general licensing
background. It gives a very fixed and firm focus.203
335. The provisions in the Bill include a number of amendments to the scheme for
licensing HMOS. These will increase flexibility and ensure that there are better
links with other housing policies, locally as well as nationally. Some of the
amendments to the scheme include the power of Ministers to designate categories
of HMO for discretionary exemptions from licensing, with local authorities being
empowered to license such HMOs in their area or part of it. All HMO licences will
be valid for three years (currently they can be issued for up to three years).
Ministers will be able to direct how fees are determined by all, or particular, local
authorities. Penalties for operating without a licence will include the ceasing of rent
liability.
336. COSLA expressed a reservation about section 127, which relates to the
duration of a licence, commenting that ‘having a choice only between issuing a
licence for three years and refusing a licence is a weakness.’204
337. The Minister for Communities stated that although he believed the arguments
for a three-year licence were stronger, that ‘if local authorities have serious
concerns about the issue, of course I am willing to consider other options.’205
338. COSLA indicated that it found sections 136-7 of the Bill relating to
enforcement to be useful:
The proposals in the bill are certainly helpful, particularly the provisions for
increased sanctions and suspension of rent. We need a variety of tools to
deal with a variety of landlords and a variety of situations. Further sanctions
would be beneficial. It is particularly important that local authorities be able to
close HMOs in particular situations. That said, the single most useful tool that
203
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the bill will provide, and on which we will predominantly rely, is rent
suspension.206
339. The Policy Memorandum explains that in order to ‘allow local authorities to
make progress with licensing under the existing arrangements… the Executive
intends to delay the implementation of the new provisions, probably until 2007.’207
340. COSLA indicated that they would have a preference for the provisions in the
Bill to be introduced later than 2008:
We would like the delay to be extended until 2008, rather than 2007. It is
important that provisions be introduced in the round. We have spoken about
planning issues and changes in that environment. There has also been
discussion of landlord registration. There are a number of spokes to the
wheel. A great deal of work is being done across housing legislation and
some local authorities fear that if the bill's provisions are brought in too early
they will be brought in half-cocked, and it will be hard to make them work. It is
important that the measures be viewed in the round, and that everything is in
place.
It has been suggested that the guidance and benchmark standards will need
to be reviewed in line with building standards. It is terribly important that the
links to other legislation and other departments are in place when the change
happens. The change should be seamless. All the people who are involved
and who have sought change should see that the links are in place at the
point of change.208
341. When questioned by the Committee on the possibility of a later deadline for
the introduction of the proposals in the Bill, the Minister stated that he was
‘prepared to listen if the committee wants to make representations on that point.’209
He explained the Executive’s approach:
We want to provide a period of stability for HMO licences and I do not want to
set an absolute date for implementation. I rather thought that I might be
criticised for not implementing the new provisions before 2007, but 2007 is
the earliest that we would want to implement them.210
342. The Committee heard evidence from the National Union of Students
Scotland, who were broadly supportive of the Bill. However, they expressed a
concern in written evidence that ‘any financial burden for landlords will in turn be
passed onto their tenants, and students are potentially a vulnerable group in this
respect.’211
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343. Under the provisions in the Bill, the Scottish Ministers will have the power to
give directions on fees. COSLA stated that ‘fees depend on the areas concerned; I
think that such matters should be left to local authorities to determine, but with
reasonable guidance.’212
344. The Committee received written evidence from a number of residents’
associations which testified to the effect of increased student numbers, arguing
that the concentration of properties licensed for student HMO use in certain areas
of university cities resulted in a ‘distortion of the population towards
unsustainability.’213 The problems identified by them included issues relating to the
quality of life, an exodus of families from such areas and a lack of affordable
rented accommodation for those properties not occupied by larger numbers of
individuals. The written evidence made various proposals, including a more
stringent regulation of HMOs, with a view to ensuring better safety levels, making
the process for publicising HMO applications more visible and placing restrictions
on the proportion of properties that can be designated as HMOs in one area.214
345. COSLA, in giving evidence to the Committee, acknowledged that ‘tensions
exist’ in some areas but stressed the need for a balance. They also explained that
‘the difficulty of a rationing or quota system is that it probably could not be
retrospective, so the current provision would continue to exist and new provision—
which might be of higher quality than existing provision—might be hit.’215
Furthermore, COSLA stressed that:
The proper approach is to use licensing to educate all those who are involved
about their responsibilities. It is also to inform neighbours who might be
concerned about how the HMO licensing scheme is controlled and managed
and about ensuring that people understand that it is about managing bad
behaviour and poor standards.216
346. Glasgow City Council recommended that the meaning of ‘house in multiple
occupation’ should be extended to include caravans, due to the use of such
accommodation for immigrant workers.217 COSLA made a related point on the
need to clarify the status of migrant workers as there was a question as to whether
the existing licensing legislation could be enforced for such groups. The Minister
for Communities confirmed that ‘if there is thought to be a problem with principal
residence in such situations, we can examine the issue.’218
347. The Committee commends the re-enactment of legislation governing
the licensing of HMOs in primary housing legislation. It considers that this
facilitates the implementation of the legislation and links it to housing policy
at both the national and local level.
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348. The Committee supports the powers of Ministers to give directions on
the elements that can be included in fees for HMO licensing in order to
promote greater uniformity in fees across Scotland.
349. The Committee supports COSLA’s arguments in requesting a delay in
the implementation of measures contained in the Bill in relation to HMOs. It
therefore recommends that the Executive should consider delaying
implementation until 2008.
350. The Committee recommends that there should be sufficient flexibility
for local authorities to issue HMO licences for a period of less than three
years in certain cases and calls on the Scottish Executive to build in greater
flexibility on the length of time for which a licence is issued.
351. The Committee recommends that consideration should be given to
whether the meaning of Houses in Multiple Occupation covers the use of
caravans or mobile homes for this purpose. The Committee also
recommends that the Executive should give consideration to the question of
how HMO licensing legislation could be enforced for migrant workers and
similar groups, where the property in which they live is not their principal
home.
352. The Committee acknowledges the points made by residents’
associations, but considers that many of these should be addressed by the
proper implementation of the licensing scheme.
Part 5 - Mobile Homes
353. Part 5 of the Bill relates to mobile homes. The Bill draws on the report of the
Park Homes Working Party which covered England and Wales. It extends
protection for people who occupy mobile homes and lease a stance from a site
operator. The Bill makes provisions on issues around tenancy conditions, security
of occupation and the selling of mobile homes.
354. In giving evidence to the Committee, Shelter Scotland emphasised that the
legislation surrounding mobile home residents was complex and that there were
particular problems connected to the conditions experienced by people living in
unlicensed sites who had ‘no protection at all.’219 Shelter Scotland pointed out that
the provisions in the Bill did not address that group:
The key problem is that the bill misses an opportunity to deal with groups
who live on or rent mobile homes on unprotected sites. We are talking about
1,500 people who rent in the private rented sector and another 500 in social
rented housing. The bill only looks towards England. The bill's proposals are
perfectly sensible, but the mobile homes issue is so complex that starting to
deal with it is like opening Pandora's box. You cannot look at one group in
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isolation. We call for the bill to be amended to give people who rent mobile
homes similar rights to those of people who rent permanent structures.220
355. Section 150 of the Bill introduces a requirement for the site operator to give a
written statement which sets out the express terms to be contained in the
agreement to the person leasing a stance, 28 days in advance of the agreement
being made or 28 days advance of the agreement to sell the home. Any express
terms which are not included in this agreement will be unenforceable.
356. The National Association for Park Homes Residents indicated that it gave
fundamental approval to this proposal:
It must be right to have an agreement prior to any money crossing hands.
The purchaser can then look at the document, take it to a solicitor and get
advice about it.221
However, reservations were raised by the British Holiday and Home Park
Association about the lack of enforcement powers and the strength of the Bill in
this respect:
The idea is excellent, but there is nothing that will force unscrupulous park
owners to give people terms 28 days in advance. There will be no penalty.222
357. This was echoed by Shelter, who stated that while they full supported having
an agreement beforehand, ‘we must also consider whether the conditions can be
enforced. There is no form of redress.’223
358. The British Holiday and Home Park Association also indicated that ‘anything
that is not in the implied terms and the express terms would not be enforceable.’
For this reason it proposed that a statement should be put into the agreement in
order that the park rules were brought into the express terms.
359. The existing legislation allows for a contract to be terminated on the grounds
of detrimental effect resulting from the age and condition of the mobile home. The
Park Homes Review in England found that this had been abused by site owners
removing old homes in order to replace them with newer, and much more
profitable, homes. The Bill therefore provides that the judgement on whether to
terminate a contract should be made on condition and the occupier should be
given a reasonable opportunity to improve the condition of their mobile home.
360. The British Holiday and Home Park Association welcomed this proposal as
an improvement in strengthening the rights of mobile home owners vis-à-vis site
owners. However, Shelter Scotland explained that this proposal did not tackle two
key issues. The first was the power for the park-home owner to recoup 10% of the
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value of a sale – which they believed should be scrapped - and the second to the
rights of people who rent mobile homes, which are limited as the site owner can
take a household to court to evict them without having to prove grounds.
361. The existing legislation provides that site owner’s consent to the assignation
of a stance agreement, when an individual wishes to sell their mobile home,
cannot be unreasonably withheld. In order to address the problem of site owners
frustrating sales through delays in giving or withholding their consent, the Bill
requires that a decision is made within 28 days of a request for consent and,
failing this, allows for the application to go to the Sheriff for decision.
362. The British Holiday and Home Park Association welcomed this measure but
again emphasised that it should be stronger: ‘the big problem at the moment is
that there is nothing in the legislation to force site owners to give agreements.’224
363. The Bill also gives the Scottish Ministers powers to amend the implied terms
of the Mobile Homes Act 1983 by order, following consultation. While it was
pointed out that this would allow some of the problems relating to mobile home
owners to be addressed, it would only relate to new agreements and therefore that
‘there will be two groups of people owning mobile homes: one under one piece of
legislation and one under another.’225
364. The evidence provided to the Committee also addressed a number of
problems that have not been addressed by the Bill. These included the need to
provide information to mobile home owners on the nature of park home pitch
tenure and the lack of rights for mobile home tenants (who would not benefit from
provisions relating to the repairing standard or the registration of landlords).
365. Shelter Scotland called for a complete review of the legislation to ensure that
standards on mobile home sites were enforced, that ‘those renting mobile homes
should have similar rights to those renting permanent structures’ and to address
the anomalies in the Mobile Homes Act 1983.226
366. In evidence to the Committee, the Minister for Communities made a
commitment to carrying out research on the nature of mobile home
accommodation as a first step:
We will research the evidence on other mobile home occupants. Shelter
highlighted the situation for renters when its representatives came to the
committee, and I have had a meeting with Shelter about the issue, so we will
certainly carry out research to find out whether action is needed or whether
we can use existing powers. For example, there might be a power in the
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Housing (Scotland) Act 2001 that enables us to take action on the situation
for renters.227
367. In response to questioning by the Committee on the position in Scotland in
relation to the accommodation needs of Gypsies/Travellers, the Minister for
Communities submitted supplementary evidence indicating his readiness to hear
the Equal Opportunities Committee’s views on an appropriate approach.228
368. The Committee acknowledges that the provisions in the Bill in relation
to mobile homes address some of the most obvious anomalies and bad
practices that have emerged since the Mobile Homes Act 1983 was
introduced. However, the Committee shares the concerns of the witnesses,
who stressed the lack of provisions for enforcing these measures and the
limited powers of redress available to mobile home owners.
369. The Committee welcomed the Minister’s commitment to carry out
research into mobile home sites and occupation. It considers that there is
strong and compelling evidence of a need to introduce more effective
regulation of mobile homes either by primary or secondary legislation. In
view of the evidence that the Committee has received indicating a
consensus among tenants and responsible site operators about the need for
measures to deal with particular problems, the Committee urges the
Executive to give urgent consideration to whether this could be done
through this Bill.
Part 6 - Amendment to Criteria Used to Assess Suitability to Act as a
Landlord
370. Part 6 of the Bill amends the Antisocial Behaviour etc. (Scotland) Act, which
provided for a system of compulsory registration by local landlords in the private
sector. Under the provisions of the Act (which are not yet in force), a local authority
had to be satisfied that the landlord (and any agent) is fit and proper to be letting
houses, and the landlord is placed under an obligation to declare the houses that
he or she is letting. The Bill gives the Scottish Ministers the power to issue a
Letting Code, which is a code of practice on standards and the management of
agents. Before issuing a Letting Code, Ministers must first assess existing
arrangements relating to standards of management and consult on the Code.
Local authorities would have to take the Code into account when deciding whether
someone is a fit and proper person to be a landlord.
371. The Scottish Rural Property and Business Association highlighted that is was
difficult to comment on the measures contained in the Bill at this stage:
The Bill will amend and extend measures which have not yet been
introduced. As I have said, it is difficult for us to understand how the
introduction of the letting code, which will be the principal change to the
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registration provisions, will interact with the accreditation schemes of which
we have heard.229
372. The Scottish Council for Single Homeless welcomed the Letting Code, but
called for more clarity ‘on what the minimum operating standards will be’ and
indicated that they ‘would not be opposed to the idea of setting a Minimum
Operating Standard on the face of this Bill.’230
373. The Scottish Association of Landlords emphasised that they supported the
national registration of landlords, and that it ‘should not be devolved to local
authorities.’ They emphasised that there was a strong value in having a national
register as landlords might have properties in a number of different local
authorities:
There is a public interest in having such a register. Even from the landlords’
point of view, there is an interest in being able to see the extent of the private
rented sector in Scotland. At the moment, we are not entirely sure how big
the sector is. Many landlords are hidden landlords, or are people who do not
recognise that they are landlords. That gives rise to policy issues for us.
There should be registration, but it should not be devolved to local authorities
because that could smack of HMO licensing. It would be quite easy to set up
a national register containing nothing more than basic information on who the
landlords are and where their properties are. As you have suggested, the bill
considers extending that information. However, it is difficult to think about
extending something that does not yet exist. Registration has yet to be
implemented throughout Scotland.
It would be quite easy to set up a national register. Landlords would register
and that would be it. The information could be used by all local authorities,
which could then extrapolate. We feel that a national register would be the
best mechanism for that. 231
374. Similarly, the Scottish Estates Business Group indicated that ‘accreditation
might be more suited to a local or national scheme, but a registration scheme
should be national.’232
375. Shelter Scotland welcomed the recognition of the need to improve
management standards that is embodied in the Letting Code, but argued that the
Code ‘should not be viewed as an alternative to management standards.’233
Shelter emphasised that landlords would have no legal obligation to adhere to the
code and tenants would have no power of redress:
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The Letting Code, or other initiatives like voluntary accreditation, will not
increase management standards in the private rented sector because they
do not set a statutory benchmark for how landlords operate; such an
approach is best achieved by setting a Minimum Operating Standard on the
face of the bill, alongside the repairing standard.234
376. Malcolm Chisholm explained the Executive’s approach to promoting higher
standards in the private rented sector:
We are very interested in standards in general in the private rented sector.
We are encouraging landlords to be involved in the accreditation scheme and
the bill has the letting code in reserve, which could address the issues that
you mention, if the code meets the committee's approval. Provision exists for
such matters. We have discussed implementation and the private rented
housing panel's role in that. There is no doubt about our commitment to
higher management standards as well as higher physical standards.235
377. The Committee welcomes the provisions included in the Bill to allow for
the introduction of a Letting Code. It heard evidence from Communities
Scotland which indicated that the voluntary accreditation scheme pilot had
been successful thus far in promoting higher standards among landlords.
The Committee considers that the evaluation of this pilot before the
introduction of the Code will therefore be valuable.
378. The Committee recognises the benefits to landlords of a national
registration scheme, particularly for those who own properties in more than
one local authority area. However, it also recognises the ongoing
developments to set up a registration scheme under the provisions of the
Antisocial Behaviour etc., Act 2004. It therefore recommends that
consideration is given to the effectiveness of local authority registration as
opposed to national registration through the monitoring of the provisions of
that Act.
Other issues
379. In evidence, a number of witnesses raised issues that they thought could be
appropriately dealt with in the Bill. These tended not to relate directly to the
physical condition of the private housing sector, but rather to management issues.
The Minister for Communities emphasised, in evidence to the Committee, that the
majority of proposals in the Bill emerged from the work of the Housing
Improvement Task Force, which was primarily concerned with housing condition:
I accept that you may say that we have followed some of the task force’s
recommendations too closely. The counter-argument is that we had an
inclusive group of which most of the relevant stakeholders were members.236
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380. One particular issue that was brought up by a number of organisations was
the benefits to tenants of a rent deposit scheme. The Housing Act 2004 for
England and Wales introduced safeguards to protect tenants’ deposits either
through a custodial tenancy deposit scheme or through an insurance scheme.
381. Citizens Advice Scotland gave evidence of the high level of disputes related
to rent deposits:
The biggest issue for private tenants that our office deals with is the return of
their deposits or part of their deposits. Disputes arise about what proper
cleaning charges are, what the proper repairs that need to be done are, what
needs to be replaced and what fair wear and tear on the property and its
contents should be accountable in the deposit.
We have a service in Edinburgh sheriff court that gives advice, which plays a
huge part in helping people to prepare small claims actions. We also have a
mediation service in that court. Much of the work of the mediator and the
mediation service concerns rent deposits and working together with landlords
and tenants to resolve issues. Much court time could be saved if landlords
and tenants did not have to appear and make presentations.237
382. Citizens Advice Scotland therefore argued:
There is a strong case for a rent deposit scheme to be introduced because
currently there are no regulations on rent deposits, which means that at any
one time landlords and agencies hold a sizeable chunk of money, which is
subject to no regulations. Landlords are entirely unaccountable for what they
do with the money. Most landlords are good landlords, but when disputes
arise the only means of redress that tenants have is the small claims court,
which in many circumstances is not accessible to them. Foreign students,
foreign workers or people who are moving abroad at the end of the tenancy
have no way of pursuing disputes about the deposit. We are looking for a
system to be put in place that will redress the balance.
You asked about the impact of a rent deposit scheme on the market. It is not
about imposing penalties on good landlords; in fact, introducing such a
scheme might benefit them. At the moment, tenants might withhold the last
month's rent. The scheme would remove that incentive, which would be good
for landlords and their agents, because it would remove the risk of losing that
rent.238
383. Similarly, Shelter Scotland argued that the Bill represented ‘a major
opportunity to rectify and improve the law in this area.’239 Shelter explained that
‘many households are inhibited from entering and staying in the sector because of
the potential for disputes over the non-return of deposits’ and suggested that the
problem of the non-return of deposits could contribute to homelessness. This point
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was also made by the Scottish Council for Single Homeless, who argued
‘establishing such a scheme in Scotland should have a similarly beneficial effect of
preventing some homelessness by decreasing numbers of households which find
themselves unable to find a home because they have lost their deposit illegally.’240
384. The National Rent Deposit Forum recommended the introduction of a
‘custodial tenancy deposit scheme’ and provided detailed suggestions on how that
could be introduced.241
385. The Minister for Communities explained why no such scheme had been
included in the Bill:
To an extent, such schemes do not feature in the bill because we based the
bill on the housing improvement task force’s work. However, that is not a
reason not to add them. In the bill, we have focused on the physical condition
of buildings, but I am increasingly interested in rent deposit schemes. I have
asked officials to examine models that might deal with the problem. I am
keen to consider the options and we might produce a proposal.
386. Shelter also raised the issue of problems relating to evictions. In written
evidence to the Committee they explained that ‘despite the apparent strong legal
protection, illegal evictions and harassment persist.’242 Shelter recommended that
the Bill should place a duty on local authorities ‘to take reasonable practicable
steps to investigate where there are accusations of alleged illegal evictions; similar
to the duty they currently have under environmental health legislation to
investigate instances of nuisance.’243
387. A further issue raised by Shelter was that of empty homes and the
recommendation that local authorities should be given the power to compulsorily
lease empty properties that owners are unwilling or unable to bring back into use.
388. Of the other issues raised in evidence, the Committee recognises that a
strong case was made for the introduction of a rent deposit scheme. The
Committee considers that there may be merit in such a scheme and calls on
the Executive to follow-up on the commitment made by the Minister to
‘consider the options’ and recommends that amendments to the Bill are
brought forward at Stage 2 to give the Scottish Ministers the power to
introduce such a scheme through regulations. The regulations should be
introduced following consultation.
Equal Opportunities
389. The Committee notes that disability groups and organisations did not agree
with the statement in the Policy Memorandum that the provisions of the Bill are not
discriminatory on the basis of disability. The Committee therefore calls on the
Scottish Executive to introduce such amendments as would ensure that
disabled people have equal access to private rented sector housing.
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390. The Committee is aware that the Executive is committed to mainstreaming
equality in its policies. It would therefore strongly encourage the Executive to
include a duty in the current Bill to place an obligation on the Scottish Ministers
and local authorities to exercise the functions conferred on them by the eventual
Act in a manner which encourages equal opportunities and the observance of
equal opportunity requirements. The Committee notes that such a provision was
included in the Housing (Scotland) Act 2001 and that the Minister for Communities
indicated in evidence to the Committee that this was an omission and that the
Executive ‘would certainly be keen to have such a provision’.244 The Committee
calls on the Executive to bring forward amendments at Stage 2 to ensure
that equality issues are accorded the same degree of importance in this
legislation as in the 2001 Act.
Policy Memorandum
391. Under Rule 9.6.3 the Committee is required at Stage 1 to consider and report
on the Policy Memorandum. The Scottish Executive prepared a Policy
Memorandum, which accompanied the Bill when introduced.
392. The Committee agrees that the Policy Memorandum provided a
comprehensive explanation of the policy objectives of the Bill. It is content that
alternative ways of meeting those objectives were considered, that an inclusive
and in-depth consultation process took place, and that there was an adequate
consideration of the effect of the Bill on equal opportunities (subject to the
Committee’s comments at paragraphs 389 and 390 above), human rights, island
communities, local government and sustainable development.
Finance Committee Report
393. In reporting to the Committee, the Finance Committee indicated that it was
satisfied with the information provided in the Financial Memorandum for the
Housing (Scotland) Bill, although it drew the Communities Committee’s attention to
a number of issues, several of which were also raised in evidence to the
Communities Committee.
394. The Committee looked at the issue of the costs to local authorities of
implementing the provisions in the Bill. It also heard evidence from COSLA
indicating the difficulty in either accurately estimating implementation costs for
local authorities or the costs connected to the provision of assistance under the
scheme of assistance, given that the majority of the powers proposed for local
authorities are discretionary. The Finance Committee examined the issue of
potentially higher costs to some rural authorities given the remoteness and
inaccessibility of many of them, but received an explanation from the Executive
that it had consulted two local authorities.
395. The Finance Committee explored the possibility that mandatory assistance
for disabled adaptations might result in increased costs to local authorities and
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heard from the Executive that they perceived the measures as ‘freeing a blockage
in the system rather than introducing a new system.’245
396. The Finance Committee sought clarification on the costs and savings related
to the introduction of the single survey and heard evidence from the Executive on
how these figures had been reached.
397. On the basis of the evidence heard by the Finance Committee, as well
as that heard by the Communities Committee itself, the Committee is of the
opinion that while there are likely to be significant costs attached to the
implementation of the provisions in the Bill, the discretionary character of
many of the powers delegated to local authorities does make these hard to
quantify. It therefore reiterates the comments that it has made at various
points in this report relating to the need to monitor implementation costs.
Subordinate Legislation Committee Report
398. The provisions of the Bill that confer powers to make subordinate legislation
were referred to the Subordinate Legislation Committee under Rule 9.6.2. The
Subordinate Legislation Committee examined these provisions in detail at its
meetings on 17 and 24 May 2005 and raised a number of points with the
Executive. The Subordinate Legislation Committee accepted the Executive’s
responses on a number of issues, but made a number of comments on certain
provisions, which are considered below.
399. The Subordinate Legislation Committee considered the power to make
regulations amending a definition and setting terms for loans in section 88(4) of
the Bill. As the power to amend the definition of designated lender at section
88(4)(a) is a “Henry VIII” power to amend the Bill itself, and as the Subordinate
Legislation Committee considered it to be wide in scope, the Committee concluded
that an affirmative procedure would provide a more appropriate form of scrutiny for
these regulations. The Executive agreed to consider changing the procedure from
negative to affirmative, but made no commitment to bring forward amendments at
Stage 2 to that effect.
400. Section 102 provides for powers to make regulations exempting certain
persons from the duty to provide information under Part 3 and setting out
exceptions to that duty. The Subordinate Legislation Committee recommended
that exempting regulations should be subject to affirmative procedure if the
Executive preferred not to include the exemption of persons on the face of the Bill.
The Executive undertook to consider making the power subject to affirmative
procedure by way of an amendment at Stage 2, but made no commitment to do
so.
401. Section 120(1) confers powers to order that local authorities may exempt
certain types of HMO from the requirement to be licensed. As the exercise of this
power may allow certain categories of HMO - which the Bill states should be
licensed - to be exempted, the Subordinate Legislation Committee was concerned
that this power was subject to negative rather than affirmative procedure. The
245
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Executive undertook to consider the possibility of making the procedure affirmative
by way of an amendment at Stage 2, although it did not make a commitment to do
so. The Communities Committee notes the concern of the Subordinate Legislation
Committee that exempting a category of HMO from licensing will exempt the
premises from the fire safety requirements under the Fire (Scotland) Act 2005.
402. The Committee calls on the Executive to bring forward such
amendments at Stage 2 that satisfy the concerns raised by the Subordinate
Legislation Committee in its report.
Conclusions
403. The Committee welcomes the Housing (Scotland) Bill as a means of
improving the condition and quality of private sector housing in Scotland.
There has been a broad consensus in evidence on the measures to update
and extend local authority powers, introduce changes in the forms of
assistance available to house owners, revise the repairing standard and
enforce it through a new Private Rented Housing Panel and re-enact HMO
legislation.
404. The Committee has made a number of recommendations in this report
in response to the evidence it has heard. It urges the Executive to take
these into account with a view to introducing positive legislative proposals
during the later stages of the Parliamentary process.
405. The Committee recommends that the Parliament should agree the
general principles of the Bill.
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Annex A

Finance Committee
Report to Communities Committee on Housing (Scotland) Bill Financial
Memorandum
The Committee reports to the Communities Committee as follows—
1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must
consider and report on the Bill’s Financial Memorandum at Stage 1. In doing so,
it is obliged to take account of any views submitted to it by the Finance
Committee.
2.
This report sets out the views of the Finance Committee on the Financial
Memorandum for the Housing (Scotland) Bill, for which the Communities
Committee has been designated by the Parliamentary Bureau as the lead
committee at Stage 1.
3.
At its meeting on 26 April 2005, the Committee took evidence from officials
from the Scottish Executive.
4.

The Committee also received written evidence from:
x
x

COSLA; and
the Scottish Association of Landlords.

5.
The Committee would like to express its thanks to those who submitted their
views.
Objectives of the Bill
6.
The Bill is a large one covering a number of areas. The Policy Memorandum
accompanying the Bill states that its main purpose is: “to address problems of
condition and quality in private sector housing (although some provisions also
relate to the social rented sector).”
7.

The Bill seeks to do this by:
x

giving Local Authorities power to designate Housing Renewal Areas and
addressing various other aspects of housing standards (Part 1)
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x
x
x
x
x
x

8.

revising the scheme of improvement grants which may and in some
instances must be provided to home owners by Local Authorities (Part 2)
giving Scottish Ministers the power to require sellers to provide certain
information (“single user surveys”) (Part 3)
re-enacting, with some amendments, the system of licensing houses in
multiple occupation (Part 4)
amending legislation relating to mobile home owners who let stances (Part
5)
giving Scottish Ministers the right to issue a Letting Code and providing that
the Code should be taken into account when determining whether a person
is a fit and proper person to be a landlord (Part 6)
addressing the rights of various people including the Police, Local
Authorities, house owners etc to enter properties for specific purposes (Part
7).
Part 8 deals with various technical matters.

9.
The Financial Memorandum sets out the additional costs of the Bill to the
Scottish Executive and Local Authorities as follows:
x
x
x

Scottish Executive
extended right to buy valuations: £700,000 per annum approx
Private Rented Housing Panel: £700,000-£800,000 per annum
Local Authorities
Staff and other resources required to carry out new works and provide
assistance: up to a maximum of around £3m per annum (bearing in mind
that different local authorities will have different profiles of housing
improvement needs)

10. The Financial Memorandum further identifies costs to other bodies and
individuals as follows:
x
x
x

House buyers/sellers: up to a maximum of £35m per annum, arising from
increased costs relayed to them by the legal and chartered surveying
professions
Home owners: £18-£36m per annum for improvement to tolerable standard
plus an unquantified amount for costs of complying with work notices
Landlords: £2-£4m per annum for improvement to tolerable standard plus
an unquantified amount for modernising repairing standard (it is noted that
some of this unquantified cost may be passed to tenants).

11. Further information on the Bill is contained in SPICe briefing 05/16 The
Housing (Scotland) Bill.
Consultation
12. COSLA noted in its evidence that the financial assumptions underpinning the
Bill were not shared with it before the Bill was laid. COSLA went on, however, to
state that: ‘even with more time, it would have been difficult to accurately reflect
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the financial costs for local government in such a far-reaching piece of
legislation.’246
13. The Executive in oral evidence told the Committee that COSLA was
consulted on a questionnaire sent to local authorities which informed the financial
assumptions.247
Costs
Costs on the Scottish Executive
14. The Bill will require the Executive to pay for extended surveys in right-to-buy
properties. The estimate in the Financial Memorandum is £700,000, based on
historic request levels multiplied by ‘a minimum’ of £40 extra per survey (para
199).
15. The Executive noted in oral evidence that the Executive negotiates a fee for
right-to-buy valuation. Officials stated that ‘we must be slightly careful about how
we deal with the figures that have been cited’248; however they confirmed that the
estimate had been extrapolated from current costs.
Costs on other public sector bodies
16. COSLA’s written submission suggested that “Rural areas are likely to face
significant costs due to the remoteness and inaccessibility of the areas”249.
Members noted that the Financial Memorandum referred to two urban local
authorities and queried Executive officials as to whether rural authorities had also
been consulted about potential costs.
17. Executive officials confirmed that :
“We sought submissions from two [rural] local authorities, Western Isles
Council, which is both a rural and a remote local authority, and Stirling
Council, which has both an urban area and a hinterland.”250
18. The Executive went on to state that:
“We are reasonably happy that the broader spectrum of councils that we
have examined is representative.”251
19. The Executive stressed that the legislation provides a framework for action
by local authorities and that actual costs would depend on the policies chosen by
each authority as appropriate to its area. Factors such as types and standard of
housing stock would influence final costs and it was not possible to provide a
standardised figure for the entire country.
246
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20. Members sought further information on how the figure of £3m estimated
implementation costs for local authorities would break down. Executive officials
stated that £10 million had been set aside in the Executive budget for housing
improvement task force implementation and that it was anticipated that “a number
of the costs will be met by the Executive.”252
21. The Committee was also concerned by the potential scale of the repair bill in
the private rental sector, some of which might be expected to be borne by the
public purse. The Executive stated that, in addition to a substantial increase in
grant funding to address disrepair in the private rented sector:
“The broad powers that we are introducing in the bill will give local
authorities greater ability to target assistance in an appropriate way to enable
authorities to make the most effective use of the resource that they have to
address the needs of as many people as possible.”253
22. The Committee also noted the Executive’s view that the system for local
authority housing grants “is already sensitive to variations in local authority
circumstances, including variations in the proportion of older stock.”254
Costs on private bodies and individuals
23. Members of the Committee raised some concerns about discrepancies in
estimates between those given by the Scottish Executive and those provided by
the Law Society of Scotland in oral evidence to the Communities Committee255.
The Executive responded that the figures in Financial Memorandum had been
arrived at following consultation with the Law Society and the Royal Institute of
Chartered Surveyors in Scotland (RICS).
24. The Executive further confirmed that it had checked with the RICS ‘whether
the industry had sufficient capacity’ to undertake additional survey work arising
from the Bill and that the response had been that ‘sufficient capacity exists in the
profession for the work to be undertaken’256.
25. Members sought clarification on the total size of the surveying and
conveyancing markets in Scotland in the context of an estimated £35 million uplift
in those markets. The Executive provided additional information which is attached
as an appendix to this report. It sets out three different bases for calculation and
concludes that the provisions of the Bill could add 7%-17.5% to the housing
element of the turnover of “intermediaries involved in the buying, selling, renting
and appraising of real estate”257:
26. The Scottish Association of Landlords raised a number of concerns in
evidence about matters of detail which will be addressed through guidance or
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subordinate legislation258. Members sought information from the Executive on
when more detailed information would be available to assist those affected to
calculate the likely costs.
27. The Executive responded that:
“We are not at a stage at which we can comment on the detail of how the
scheme will work for individuals: first, because much of the process will be
driven by local authority priorities and policy decisions when the bill has
been passed; and secondly, because the bill gives ministers powers of
direction on how the scheme of assistance will be applied, which will be
used in the context of enacted legislation, when ministers form a view on
how the scheme will operate.”259
28. The Bill provides that mandatory assistance (which can range from advice to
grant funding) is given when adaptions are made to a property to meet the needs
of a disabled person. Members had some concerns about the potential costs to
local authorities arising from this provision. The Executive stated that:
“We see the new measure – as do disability representative groups – as
freeing a blockage in the system rather than introducing a new system.
[…]The context for landlords is that they cannot refuse [to allow a tenant to
make adaptations] unreasonably.”260
29. Members raised an issue of policy in discussion which, whilst not directly
related to the costs to the public purse arising from the Bill, could nevertheless
have an impact on costs to individuals and potentially local authorities. This issue
was the relationship between the Tolerable Building Standard on potable water
and new European requirements on the quality of drinking water. The Executive
stated that its approach was:
“based on the European Union drinking water directive, under which what
comes out of the tap is measured. The directive was transposed into our
Water Supply (Water Quality) (Scotland) Regulations 2001, so it struck us
that our approach should be to measure what comes out of the tap rather
than to engage in trying to identify lead piping.”261
30. Whilst members recognise that this is a reasonable approach, the
Committee raised the point that the single survey as proposed at present
does not include a test for tap water, so that potential purchasers of a
property are unable to determine whether the water is in fact of appropriate
quality. This is clearly an issue of policy but it is one which the
Communities Committee may wish to explore with the Minister.
Contingency and provision for review
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31. The Executive told the Committee that the process of drafting the bill had
closely involved COSLA as well as representative bodies such as the Royal
Institute of Chartered Surveyors and the Scottish Association of Landlords. The
Executive’s view was that this provided “a conduit that will allow us to monitor the
impact of the bill”.262
Conclusion
32. Overall the Finance Committee is satisfied with the information
provided in the Financial Memorandum for the Housing (Scotland) Bill. The
Committee draws the attention of the Communities Committee to the issues
highlighted in the report. In particular the Communities Committee is invited
to note the issue of water quality which, whilst it could have an impact on
costs to individuals, is largely one of policy.
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APPENDIX A
WRITTEN EVIDENCE SUBMISSIONS
SUBMISSION FROM COSLA
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
Yes, COSLA were involved in extensive consultation on the Bill, although we did not have
any opportunity to comment on the financial assumptions made prior to the Bill being laid before
parliament.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
See response to question 1.
Did you have sufficient time to contribute to the consultation exercise?
There was sufficient time for the content of the Bill, but not for financial considerations.
However, even with more time, it would have been difficult to accurately reflect the financial costs
for local government in such a far-reaching piece of legislation. For this reason we seek flexibility in
the allocation of resources.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
We believe that the Financial Memorandum places an inaccurate ceiling on the funding
levels that would be required for national implementation. The Memorandum states that £3 million
would be at the high end of the possible range as it has been based on the Glasgow model.
However, we would contend that the costs incurred in other areas may also be significant or even
proportionally higher.
Rural areas are likely to face significant costs due to the remoteness and inaccessibility of
the areas. To illustrate this, Angus Council’s model for a Private Sector Housing Team to meet the
requirements of the Bill has estimate annual costs of £78,000. If this figure were used to establish a
pro rata national cost it would be well in excess of £3.5 million (based on 2001 Census population).
We agree that this is very crude, but does illustrate that at the figure of £3 million is not necessarily
at the ’high end’ of the possible range.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
On behalf of local authorities, we are not convinced that financial costs can be met. Given
the importance of the extra responsibilities being placed upon local authorities, we would be very
keen to avoid inadequate resources being made available to ensure the success of this ambitious
legislation, and urge the Scottish Executive to avoid setting unrealistic ceilings on funding levels.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
It is very difficult to anticipate the likely costs that will arise for local authorities. Accordingly,
we would welcome a great degree of flexibility in the possible funding allocated to local authorities,
e.g. the removal of language such as ‘the estimated annual cost of about £3 million is likely to be at
the high end of the possible range’.
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Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
As stated in the Financial Memorandum, the Bill seeks to improve the condition of private
sector housing, which contains an estimated total of £5 billion worth of disrepair. If we are serious
about tackling this staggering figure, we should ensure that adequate investment is made at an
early stage in the life of this legislation. This will maximise the impact it has from the start, and
avoid the possibility of increased disrepair through underinvestment in local authorities’ role. We
fully agree with the Bill’s principal aim of encouraging owners to take responsibility for their own
homes. However, local authorities will need adequate resources to encourage owners to make the
kind of investment required to tackle the £5 billion disrepair figure.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
As stated earlier, it is very difficult to anticipate the likely costs that will arise for local
authorities. However, we do hope that the Scottish Executive is sympathetic to future costs for local
government as they arise, to ensure the overall success of this legislation.
SUBMISSION FROM SCOTTISH ASSOCIATION OF LANDLORDS
Dear Ms Evans
Written Evidence provided to the Scottish Parliament Finance Committee considering the Housing
(Scotland) Bill
The Directors of the Scottish Association of Landlords (SAL) welcomes the opportunity to provide
written evidence to the Finance Committee on behalf of members and consultees to its Policy &
Parliamentary Affairs Committee.
Our Association’s membership represents a diverse range of private landlords operating
throughout Scotland including corporate professional landlords and some who act as agents for
landlords. SAL aims to promote good practice in the private rented sector and act as a conduit
between landlords and local and central government to best reflect the overall views and interests
of those member landlords operating in the sector.
SAL would like to draw the Finance Committee’s attention to the following main issues of concern
to our members as outline in the Bill:
Defect, Disrepair & Repairing Standard
Whilst SAL is cognisant of the need to address the now outdated ‘Tolerable Standard’ as outlined
in Schedule 10 of the Housing (Scotland) 1988 Act and welcomes the opportunity to debate the
introduction of a new ‘Repairing Standard’, we would like to reflect concern that these new
standards do seem to be higher than those already existing in Schedule 4 of the 2001 Act for
RSL’s. In recognising the need to introduce a new standard we do have serious concerns that, yet
again, a differential is stated between repairing standards in both social and private rented housing
sectors.
The SAL would like all landlords to have regard to the same standards as they should apply to all
tenancies and not just the PRS and goes further to support the suggestion that all written leases
should include an explicit statement of repairing obligations on the part of the landlord. However,
the SAL would welcome further clarification on the proposal for landlords to carry out a repair
inspection before every let, which potentially could be every six months. How extensive would the
repair inspection expected to be and what resultant impact will this have on rents increases to
tenants?


300

92

Communities Committee, 7th Report, 2005 (Session 2) – Annex A

Whilst SAL does accept that RSL’s are subject to other forms of regulation in this regard we also
believe that any differential is inequitable and could cause confusion for tenants.
Electrical/Gas Appliance Safety & Basic Thermal Insulation
From views sought from members, SAL sees no reason to object to extending the tolerable
standard to include thermal insulation and the requirement that installations for the supply,
distribution and use of electrical power be adequate and safe for use. However, some concern was
raised with regard to how to define what is electrically ‘safe’ and what qualifications are required of
engineers carrying out these safety inspections. On consulting with SELECT (Electrical Contractors
Association of Scotland) concern has been raised about the standards in which electrical checks
are bench-marked against as many practitioners are not members of a regulatory body in Scotland.
From gathering responses together from members there appears to be a great deal of confusion
with regard to: what details are required to determine basic thermal insulation, who will carry out
such inspections and at what cost? In addition, SAL is of the opinion that any additional costs
incurred will undoubtedly be passed onto the tenant and all endeavours should be made to
minimise such costs.
SAL also wishes to comment on the initial costing of these alterations as detailed in the Financial
Memorandum to the Bill which estimates such costs to be in the region of £2 million to £4 million.
Such work will, at least potentially, require to be carried out, six months from enactment of this part
of the Bill and may prove too onerous for some landlords unless some form of grant aid funding is
made available. This is of course assuming that such tests, or requirement for works to be carried
out, form part of the ‘works to carried out’ report required to be given to tenants at the beginning of
their tenancy.
The Private Rented Sector Housing Tribunal
SAL welcomes this proposal as a much more ‘user friendly’ approach to dealing with landlords
refusing to carry out essential repairs. Indeed, further consideration to extend this service to give
landlords the right to bring tenants to a tribunal who refuse to give access to do essential repairs
would be most welcome by landlords who, like tenants, only have redress through the courts.
The Rent Assessment Committee seems an excellent model on which to base this tribunal and its
members, with additional training, should be most able to deal with the cases put before them.
As previously noted SAL is keen to see equal standards across all tenure and would respectfully
recommend that consideration is given to these tribunals becoming cross-tenure although
Communities Scotland is delegated the responsibility to regulate RSL’s it is often reported that
social tenants do not have ‘easy access’ to redress through a tribunal system and are often not
able to exercise the same ability to move as some private tenants. This often involves high costs
and moving away from their living area of choice where they have family and local ties. Such
Tribunals, if cross-tenure, would be much better regarded by ALL tenants as fair and equitable if
ALL tenants had equal rights to access such a service.
As landlords already have a contractual duty to carry our essential repairs such fair costs should be
borne by the landlord and SAL does not see this proposed system as being unduly onerous to
landlords. However, given this opinion, SAL would strongly recommend that this ‘tribunal’ should
not be extended to consider cases which go beyond the landlords’ statutory duty to repair and
maintain.
Houses in Multiple Occupation
The SAL is clearly of the opinion that there is a need for HMO Legislation to be framed as primary
legislation in order for there to be parity in regulations and welcome the possibility that Scottish
Ministers could direct how licensing fees are determined. Existing legislation allows Local
Authorities to impose additional regulations and set fees which has proven to both confuse and
frustrate many private landlords seeking licences in more than one local authority. SAL members
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often report their frustration in being unable to apply for three year licences in some Authorities and
are confused by the additional costs levied on them by Authorities imposing additional licensing
conditions on a year on year basis. A new legislative framework would be seen as a very positive
step towards developing consistency in regulations throughout Scotland, which we believe is
essential in developing any national licensing scheme.
Given the experience reported from members since the orders were introduced in 2000, SAL would
respectfully suggest than any future Bill in this regard would place importance on such introduction,
sooner rather than later, in order to minimise further confusion and the consequence of HMO
Landlords leaving the market place.
Extending the National Registration Scheme for Private Landlords
The SAL has long supported a national registration scheme which we hoped would be developed
and administered by the Executive and not devolved to Local Authorities. The current conditions
detailed under the Anti-social Behaviour (Scotland) Act 2004, like HMO Licensing, would appear to
add to further confusion for landlords who are required to comply with different registration tests in
different authorities. In light of the fact that registration schemes have yet to be implemented, SAL
strongly recommends that the National Registration Scheme is not extended to include additional
regulations until such time as the existing scheme can properly be implemented and evaluated.
SAL recognises that Scottish Ministers, under the Anti-social Behaviour etc (Scotland) Act 2004,
have reserved powers to cap registration fees but it is also cognisant of the fact that ultimately any
cost in extending such a licensing regime will be passed onto landlords in higher fees and SAL
would respectfully recommend that the Finance Committee considers further financial burdens on
landlords as being potential detrimental to the PRS as a whole.
Adaptations for Disabled Occupants
SAL supports the ethos that tenants with disabilities are able to carry out adaptations to their home.
However, we do exercise caution in issuing blanked rights for tenants and compulsion on landlords
to comply. Although grants are available to qualifying tenants to carry out such adaptations, many
disabled tenants may not have the resources to restore the property to its original condition at the
end of the tenancy.
Member landlords along with other interested bodies have noted such concerns with SAL and have
even suggested that where it was not previously their practice to take a security deposit from
tenants they might now consider doing so in the event of any remedial works being required once a
tenant vacates. Members also raised further questions as to who will pay for such reinstatement
where a tenant dies or abandons the property.
Perhaps the Committee could give further consideration and guidance to what adaptations they
might deem ‘reasonable’ given the circumstances of the particular tenant concerned.
Conclusion
SAL welcomes the opportunity to debate these important issues which impact on the PRS in
Scotland. However, we do exercise caution on imposing further regulation on a sector of Scottish
society that operates on market forces and relies on individual investors providing vital housing
stock for tenants who often are unable to access other housing options of their choice.
Ultimately SAL is concerned that further regulations and resultant costs will, at best, only further
increase rent levels and reduce the opportunity for many tenants to access private rented
accommodation, or at worst, further deter existing and new private landlords from investing in the
sector.
The above comments reflect the collective opinion of the Directors and Members of the Scottish
Association of Landlords, who welcomed the opportunity to contribute its opinion on the Stage 1
debate of this Bill.
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John Blackwood
Director
Policy & Parliamentary Affairs
Scottish Association of Landlords
ADDITIONAL WRITTEN EVIDENCE FROM SCOTTISH EXECUTIVE BILL TEAM
Finance Committee - Additional information
At the Finance Committee meeting on 26 April, which considered the Housing (Scotland) Bill,
Committee members sought further information on additional costs to the house buying and selling
process arising from the Bill. Specifically Committee wished information on costs arising from the
Bill compared to the current expenditure on legal and surveying fees.
It is difficult to be precise about the total cost of expenditure on the house buying and selling
process, but we have looked at several different sources of information. According to the Office of
National Statistics (ONS) Annual Business Enquiry the turnover for intermediaries involved in the
buying, selling, renting and appraising of real estate in 2002 was £226 million for Scotland as a
whole. The £226 million figure catches those intermediaries whose main activity in 2002 was the
buying, renting and appraising of real estate, not just the surveyors, but then the estimate of costs
to the buying and selling process of up to £35 million arising from the Bill does not just relate to
surveyors. It is not clear how much of the £226 million figure involves legal costs and it is likely
that much of it relates to the surveying element, for which we estimate the additional cost as a
result of the Bill will be £22 million .
In view of the fact that the ONS definition probably excludes much of the conveyancing work
undertaken by solicitors, we contacted the Law Society of Scotland which estimates, based on
previous insurance returns, that conveyancing accounts for around £300 million of solicitors’
turnover.
An alternative approach to this calculation is to aggregate the demand-side information that we
263
hold. The DTZ research carried out for the Executive suggests the average cost to the purchaser
resulting from the intermediary element of the house purchasing process, excluding stamp duty tax,
was £1,350. With annual open market property sales in Scotland currently standing at around
130,000 this suggests that the aggregate cost for intermediary services was around £175 million.
Extrapolating forward from 2002 to take account of the buoyant housing market since this research
was carried out suggests that this figure would have risen, possibly to £200 million pounds. This
figure is not, of course the total turnover of these intermediary firms as it only captures the house
buying and selling part of their business.
The above suggests that the provisions of this Bill could add 7% to 17.5% to the housing element
of intermediary turnover. This has to be seen within the context that the market will determine
actual costs and the significant added value that consumers will obtain from the additional
information provided on the condition of the house. Research suggests that around one quarter of
households found unexpected repairs or work, with the average cost of the work undertaken during
the first year of occupancy was £3,700 Better information from the detailed survey should enable
purchasers to account for these repair costs in the bids they put in for properties.
Archie Stoddart
5 May 2005
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Research of the Scottish House Buying and Selling Process: DTZ Pieda Consulting April 2002.

95


303

Communities Committee, 7th Report 2005 (Session 2) – Annex A

Subordinate Legislation Committee
Report on Housing (Scotland) Bill at stage 1
The Committee reports to the lead Committee as follows—
Introduction
1.
At its meetings on 17 and 24 May 2005, the Subordinate Legislation
Committee considered the delegated powers provisions in the Housing (Scotland)
Bill at stage 1. The Committee submits this report to the Communities Committee,
as the lead Committee for the Bill, under Rule 9.6.2 of Standing Orders.
2.
The Executive provided a memorandum on the delegated powers provisions
in the Bill, which is reproduced at Annex 1.
3.
The Committee’s correspondence to the Executive and the Executive’s
response to points raised are reproduced at Annex 2.
Delegated Powers Provisions
4.
The Committee considered each of the delegated powers provisions in the
Bill. The Committee approves without further comment: sections 64(4), 68(4),
70(5), 71(2), 73(4), 74(1), 76(6), 81(1), 88(4), 96(2), 101(1), 102, 108(4), 110(3),
114(1), 122(2), 123(1), 129(2), 148(2), 153, 156(1), 165(1), 167(1), 172(3) and
schedule 2 paragraph 7(1).
Section 11(3)

Power to issue guidance on how references to the
tolerable standard shall be construed

5.
The Committee noted that this delegated power was not referred to in the
Executive’s Memorandum. It enables Ministers to issue guidance to assist local
authorities and others to judge when a house does not meet the tolerable standard
or when it has been brought up to a tolerable standard. The guidance would relate
to the tolerable standard criteria set out in section 86(1) of the 1987 Act, and would
not be scrutinised by the Parliament.
6.
The Committee sought clarification as to why the Executive considers it
necessary to issue guidance in relation to the tolerable standard. It would seem
that guidance issued under this power is intended as an aid to interpretation of the
tolerable standard criteria set out in the 1987 Act. As such guidance will not be
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subject to any parliamentary scrutiny, the Committee considered that it may be
more appropriate to clarify the tolerable standard definition by amendment of the
1987 Act.
7.
The Committee sought explanation from the Executive as to why it proposed
to create this power, how it envisaged it would be used and why it considered it a
suitable matter for guidance. The Executive considered that guidance is
appropriate as it may relate to issues such as electrical safety, which are likely to
be defined by reference to industry standards. These standards vary and develop
over time and are also subject to interpretation. The Executive therefore
considered that guidance provides the necessary flexibility and responsive
approach to inform local authority work.
8.
The Committee was content that the Executive had provided the
necessary clarification in relation to this power.
Section 20(2)

Power to issue guidance on written information to be
provided by a landlord to a tenant at start of a tenancy

9.
The Committee noted that this power was not referred to in the Executive’s
memorandum. Section 20(1) places a duty on landlords to provide written
information to tenants about the effect of Chapter 4 of Part 1 of the bill, which
concerns the landlord’s duty to keep properties in good repair. Section 20(2)
enables Ministers to issue guidance on the form and content of the information
and the manner of providing it. The Committee considered that the guidance on
the form and content of the information to be provided should perhaps be subject
to parliamentary scrutiny and asked the Executive for comment.
10. The Executive explained that landlords will not be bound to follow the
guidance, and that they need only have regard to it. The Committee was therefore
content that it is not legislative in character and does not therefore need
Parliamentary scrutiny.
11. Whilst considering this point, the Committee noted the lack of enforcement
powers in relation to a failure of a landlord to provide the information and raised
this point with the Executive. The Executive explained that it envisages that the
requirement will be enforced through the Antisocial Behaviour etc (Scotland) Act
2004.
12. The Committee was content that the Executive had clarified the issues
raised in relation to these powers.
Section 50(8)

Power to issue guidance to local authorities on their
exercise of a new power to contribute to the maintenance
costs of private owners

13. This delegated power was not referred to in the Executive’s Memorandum.
Section 50 allows local authorities to contribute to the reasonable maintenance
costs of a building in common ownership, when one owner is refusing to pay their
share and the other owners have asked the local authority to help. Section 50(8)
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enables Ministers to issue guidance to local authorities in relation to their functions
under section 50.
14. The Committee asked for clarification on the level of discretion local
authorities would be allowed in relation to guidance issued under this power. The
Executive explained that local authorities will have discretion under section 50(3)
to decide whether to make payments towards maintenance costs, and that there is
no intention to direct local authorities on when they must make a payment.
15. The Committee was content with the explanation of the intended use of
this power.
Section 51(3)

Right to adapt rented houses to meet the needs of
disabled occupants

16. The Committee questioned how reasonableness would be assessed in
relation to this provision, which bars tenants from exercising the right to adapt their
home if they do not have the consent of their landlord. Under section 51(3) that
consent “must not be unreasonably withheld”. The Committee raised the issue of
whether the Executive might produce guidance on this, and wished to establish
how a tenant might challenge a landlord’s refusal of consent.
17. The Executive drew the Committee’s attention to section 52(1) of the Bill,
which is a list of considerations that the landlord should have regard to when
considering consent. The Executive, in its response, also provided practical
examples of when it considers that it might be reasonable for the landlord to
withhold consent in terms of section 52(1), which the Committee noted. In addition,
sections 52(4) and 52(5) provide that it is reasonable for consent to be withheld if
the landlord would face some legal sanction if the proposed work was carried out.
The Executive confirmed that it intends to issue guidance on this matter.
18. The Committee was content with the Executive’s response to the issues
it had raised.
Section 88(4)

Power to make regulations amending a definition and
setting terms for loans

19. Under section 88 local authorities can make arrangements to provide funds
to “designated lenders” in order that they in turn can make available loans to deal
with housing disrepair under the Bill. Designated lenders are defined in section
88(3), and section 88(4) enables Ministers to make regulations that could both
amend the definition of designated lender and set terms for the loans to be made
available by them. The regulations are subject to negative procedure.
20. The Committee noted that the setting of terms for loans under section
88(4)(b) will affect the private interests of both lenders and persons receiving
loans. The power to amend the definition of designated lender at section 88(4)(a)
is a “Henry VIII” power to amend the bill itself, which the Committee considered to
be of wide scope. For example, it would be possible to remove both of the bill’s
current requirements for designated lenders, such as that they should be in the
business of providing housing loans and that they do so not-for-profit, and replace
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them with entirely different criteria. In its Memorandum, the Executive justifies
taking this power on the basis that “there may ... be a need to fine-tune the
definition of a “designated lender” as the loan market evolves”.
21. The Committee considered that affirmative procedure would be a more
appropriate form of scrutiny for these regulations.
22. The Executive, in its response, agreed to consider changing the procedure
from negative to affirmative. The Executive stated that if it decides to make the
change, it will lodge an amendment at Stage 2.
23. The Committee recommends that the Executive informs the
Subordinate Legislation Committee of its final decision in relation to this
matter in advance of stage 2 of the Bill. The Committee has agreed to
monitor developments.
Section 91(1)

Power to issue directions to local authorities in relation to
the provision of assistance under Part 2

24. Part 2 of the Bill consists of 27 sections detailing the duties and functions
placed on local authorities as regards the provision of grants, loans and other
assistance for housing purposes. Section 91(1) enables Ministers to “give
directions to local authorities in relation to the provision of assistance under this
Part”. Section 91(2) provides a particular example of the way in which the power
may be used but this does not limit the scope of the general power. Section 91(3)
enables directions to be given to a particular local authority or to authorities
generally. Directions under this section would not be subject to any parliamentary
procedure.
25. The Committee noted that the power of direction taken here is very wide, and
its use could limit the discretion that local authorities would otherwise have to
interpret Part 2 and their duties under it, in accordance with their own legal advice.
As directions are legally binding instruments, the Committee considered that their
use in this context would appear to undermine the framework of responsibility set
up in Part 2.
26. The Executive explained that the power is necessary to ensure that Part 2
powers are used in a fair, transparent and reasonably consistent way across the
country. According to the Executive, this power of direction would enable it to react
quickly to particular circumstances or to correct specific inconsistencies of
practice. The Executive gives the example of a situation such as flooding or mine
subsidence, where Ministers may wish to direct local authorities about the nature
and level of assistance to provide to owners whose houses are affected. In the
case of flooding, this might affect a number of local authority areas, in which case
Ministers could use directions to ensure a consistent approach.
27. The Executive’s response also considered the three alternative approaches
proposed by the Committee, which were to exercise the power by issuing
guidance, to limit the direction-making power or to exercise the power by making
regulations subject to parliamentary scrutiny. The Executive responded that a
power of guidance on these matters has been provided for at section 91(4) of the
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Bill. A more limited power of direction was rejected on the basis that it would not
enable the Executive to achieve its aims. Regulations, according to the Executive,
would not provide the flexibility and speed it requires to tackle matters, if
necessary at local level.
28. The Committee considered that the response gave full clarification of
the Executive’s position. It did not, however, consider that the initial
information on this power provided in the Executive’s memorandum on
delegated powers provided adequate explanation and considered that fuller
information might have prevented it having to raise matters via
correspondence.
29. Whilst accepting the power as drafted, the Committee remained
concerned about its width and wished it to be recorded that it will conduct
close examination of similar powers in bills in future.
Section 102

Power to make regulations exempting certain persons
from the duty to provide information under Part 3 and
setting out exceptions to that duty

30. Part 3 requires all persons marketing houses for sale to hold and provide
certain documents to potential buyers. The Committee noted that the regulations
setting out exemptions and exceptions from these duties would therefore
effectively amend the Bill itself. The Executive states that it is taking this power
because “it is expected that it would be appropriate that certain types of property
transactions will be excluded from the duty to provide information.” Negative
procedure is proposed for these regulations.
31. The Committee considered that it needed further information on the use of
this power in order to reach a decision on the power taken. It considered that the
exemption of persons should perhaps be included on the face of the bill and,
should this not be considered appropriate, that the exempting regulations should
be subject to affirmative procedure.
32. The Executive stated that it prefers not to put such matters on the face of the
Bill because they require the flexibility of regulation-making power. However, the
Executive acknowledged the Committee’s concern about the regulations being
subject to negative procedure and undertakes to consider making the power
subject to affirmative procedure by way of an amendment at Stage 2.
33. The Executive’s policy intention on the use of the power is to allow the
exemption of persons and exceptions to the duties, in circumstances where it is
appropriate. It considers that examples of where it will be appropriate will emerge
once the provisions are coming into force. The Executive provided the example
that it may be appropriate to consider excepting new build properties. The
Executive considered that this could be appropriate, as a structural report on the
condition of a new property could be seen to add nothing for the purchaser.
34. The Committee considered that the specific example given by the
Executive was not necessarily a good example of the type of property that
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may be exempt and agreed to draw this to the attention of the lead
Committee as a policy matter.
35. The Committee also requests that the Executive informs the
Subordinate Legislation Committee of its decision in relation to adopting
affirmative procedure for this power, in advance of Stage 2. The Committee
agreed to monitor developments.
Section 120(1)

Power to order that local authorities may exempt certain
types of HMO from the requirement to be licensed

36. Section 120(1) enables Ministers to make an order subject to negative
procedure that local authorities may exempt certain types of HMO from the
requirement to be licensed. Section 120(2) leaves local authorities with discretion
as to whether or not to use the facility that the Minister’s order provides. Although
formulated in a different way to the power at section 119(2), in its exercise this
power could lead to the same result, that is, that categories of HMO which the Bill
states should be licensed may no longer require to be licensed.
37. The Committee was concerned that this power was subject to negative rather
than affirmative procedure and asked for comment. The Committee also sought
clarification in relation to HMOs which would be exempted from the requirement to
be licensed due to the ASB Act. The Committee wished to establish the effects
and differences of using the ASB Act provisions rather than the HMO provisions,
and whether fire authorities would be involved.
38. The Executive considers that the power in section 120(1) is intended to be
used to allow local authorities to remove the burden of licensing, where it is
satisfied that the tenant is sufficiently protected by other means. The mechanism
allows Ministers to ensure that this is not done to an extent or in circumstances
that would undermine the purpose of HMO licensing. In particular, it is likely to be
used in relation to categories of HMO which are considered to be adequately
controlled by landlord registration under the ASB Act 2004.
39. The Executive also undertook to consider the possibility of making the
procedure affirmative, and if they decided to do so, would lodge an amendment at
stage 2 of the Bill.
40. The Executive confirmed that exempting a category of HMO from licensing
will mean that fire safety requirements under the Fire (Scotland) Act 2005 will no
longer apply.
41. The Committee is concerned that using the Antisocial Behaviour etc
(Scotland) Act 2004 will exempt premises from the fire safety requirements
under the Fire (Scotland) Act 2005 and has written to the lead Committee on
this matter.
42. As with section 88(4) and 102, the Committee recommends that
affirmative procedure should be used and requests that the Executive
informs the Subordinate Legislation Committee of its final decision in
relation to this power in advance of stage 2.

101


309

Communities Committee, 7th Report 2005 (Session 2) – Annex A
Section 126(2)

Power to order local authorities to include certain
conditions in HMO licences

43. Section 126(1) enables local authorities to include conditions in any HMO
licences they grant. Section 126(2) enables Ministers to set standard conditions by
making an order subject to negative procedure. Breaching a condition of a licence
may result in an offence under section 138(2).
44. The Committee considered that it might be useful for Ministers to consult with
local authorities, or their representative bodies, before exercising the power to
make standard conditions by order.
45. The Executive stated that it would expect to consult with relevant bodies
before introducing mandatory licensing conditions, building on extensive
consultation which has already taken place to produce good practice guidance
under the present HMO licensing system. The Executive does not feel that it is
necessary to make consultation a requirement on the face of the Bill.
46. The Committee accepted the Executive’s explanation on consultation in
relation to this power.
Section 155(3)

Amends Antisocial Behaviour etc. (Scotland) Act 2004 to
provide for a code of practice for landlords

47. A new section 92A is inserted into the 2004 Act to enable Ministers to issue a
code of practice, to be known as the Letting Code, which will set standards for the
proper management of the letting of houses. The Code will be consulted upon with
bodies representing local authorities and private sector landlords. It will not be
subject to parliamentary scrutiny.
48. The Committee asked what would happen if a landlord is deemed not to be a
fit person and for clarification of the status of the code and the consequences of a
breach.
49. The Executive responded that under section 84(3) and (4) of the Antisocial
Behaviour etc (Scotland) Act 2004, the local authority must refuse to register a
landlord or agent if it is not satisfied that he or she is a fit and proper person. It is
an offence for a person who is not registered to let property, and the local authority
may also serve a notice that no rent is payable.
50. Section 85 of the Antisocial Behaviour Act sets out matters to which a local
authority shall have regard (among other things) in determining whether a person
is fit and proper to let property. Those matters include any breaches of relevant
law and the code would be a further matter. Any evidence that a person had failed
to comply with the code would not automatically bar them from registration, but
would be taken into account by the local authority in combination with other
evidence.
51. The Committee was content with the explanation received from the
Executive in relation to this matter.
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Schedule 4, paragraph 3(5)

Power to direct local authorities regarding
the requirement to display HMO applications
on premises

52. Paragraphs 2(2) and (3) of Schedule 4 require applicants for HMO licences
to publicly display a notice of their application. Paragraph 3(5) gives Ministers a
power to direct local authorities regarding circumstances when these requirements
need not be complied with because they may jeopardise the safety or security of
persons or premises. The power would be exercised without parliamentary
scrutiny.
53. The Committee noted that the Executive’s explanation of the power lacked
examples and asked for clarification.
54. The Executive informed the Committee that an applicant for an HMO licence
must display a notice outside the premises informing neighbours of the application.
Under the current legislation this requirement is waived for women’s refuges,
because the residents could be at risk if the location of the refuge was made
public. The provision in the Bill is more general, because it is considered that other
types of accommodation, such as accommodation for ex-prisoners, could also
benefit from the exemption. Ministers propose to use the direction power to identify
women’s refuges and other specific organisations or types of accommodation
which should always be exempt from displaying a notice.
55. The Committee welcomed the examples provided and accepted the
clarification of this power.
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ANNEX 1
Housing (Scotland) Bill
Memorandum to the Subordinate Legislation Committee
Purpose
This memorandum has been prepared by the Scottish Executive to assist
consideration by the Subordinate Legislation Committee, in accordance with Rule
9.6.2 of the Parliament’s Standing Orders, of the Housing (Scotland) Bill (the Bill).
It describes the purpose of each provision conferring power to make subordinate
legislation and explains why the matter is to be left to subordinate legislation rather
than being included in the Bill. This memorandum should be read in conjunction
with the Explanatory Notes and Policy Memorandum for the Bill.
Policy context
The primary objective of the Housing (Scotland) Bill is to improve the condition and
quality of private sector housing. To that end it modernises and extends local
authority powers to deal with disrepair and lack of maintenance in the sector. It
also changes the system of public support for house owners carrying out work on
their properties, replacing mandatory grant where a statutory notice is issued with
mandatory assistance (which could be grant, loans, subsidised loans, practical
assistance and advice). Ministers are given powers to require the provision of
information about houses to potential buyers. In the private rented sector, the
Repairing Standard that landlords must meet is extended and tenants are given
the power to enforce it through the Private Rented Housing Panel. The licensing
system for Houses in Multiple Occupation (HMOs) is removed from its current
position within Civic Government legislation and provided for expressly in the Bill.
The Bill also extends protection for owners of mobile homes who rent site stances.
Parts of the Bill
The Bill is divided into eight Parts which deal with proposed measures in the
following categories:
Part 1
Part 2
Part 3
Part 4
Part 5
Part 6
Part 7
Part 8

Housing standards
Scheme of assistance for housing purposes
Provision of information on sale of house
Licensing of houses in multiple occupation
Mobile homes
Amendment to criteria used to assess suitability to act as landlord
Rights of entry
General and supplementary

Direction making powers
In addition to the delegated powers set out below, the Bill confers on the Scottish
Ministers powers to make directions and codes of practice, which are not subject
to parliamentary procedure. These powers, together with the reasons for their
conferral, are listed for information purposes in Annex A.


312

104

Communities Committee, 7th Report 2005 (Session 2) – Annex A
Delegated powers
The Bill confers powers on the Scottish Ministers to make orders and regulations
in relation to a range of matters dealt with in the Bill. Some of the powers
contained in the Bill are new, while others replace or update existing powers in the
Housing (Scotland) Act 1987, the Housing (Scotland) Act 2001 and the Civic
Government (Scotland) Act 1982. The powers conferred in the Bill are mainly
either of a technical and procedural nature or require, because of their nature, a
flexible procedure. It is therefore regarded as appropriate that they be dealt with
by subordinate legislation. Regulations and orders under the powers described
below are mainly subject to negative resolution procedure in the Scottish
Parliament. The Executive has chosen this procedure where the delegated
powers sought are required to prescribe procedural detail or other detail to
supplement or update the provisions of the Bill. We do not believe affirmative
resolution procedure will be necessary in these cases. With regard to certain
powers affirmative resolution procedure is considered to be appropriate, as
explained below.
Part 1 Chapter 3: The Tolerable Standard
Section 11(4) (inserts subsection (2A) into section 86 of the Housing
(Scotland) Act 1987) – Amendment of the Tolerable Standard
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament.
Section 86(2) of the Housing (Scotland) Act 1987 gives the Scottish Ministers the
power by order to vary, extend or amplify the criteria, set out in section 86(1),
which establish whether a house meets the Tolerable Standard. Section 11(4)
inserts in section 86 of the 1987 Act a new subsection (2A). This specifies that an
order under section 86(2) is to be made by statutory instrument and must be
approved by resolution of the Scottish Parliament.
Reason for taking power
The opportunity is being taken in this Bill to create a parliamentary procedure for
orders made under section 86(2) of the 1987 Act. There is currently no procedure
for such an order nor indeed any requirement that such an order is a statutory
instrument. It is believed that this was an oversight when the 1897 Act was
drafted. The Tolerable Standard is a condemnatory standard, which sets a
minimum level of acceptable housing, so it is appropriate that changes to it, by
way of textual amendment, should be subject to affirmative resolution.
Part 2: Scheme of Assistance for Housing Purposes
Section 68(4) – Assistance for housing purposes
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
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Section 68 gives local authorities powers to provide assistance for housing
purposes in various forms, including grants and loans, practical assistance,
training, advice, etc. Sections 71 to 90 make detailed provisions on the
administration of grants and loans. Subsection 68(4) allows the Scottish Ministers
to make similar provision for other forms of assistance. This includes details of the
procedure which local authorities should follow in considering whether to provide
assistance, other than grants and loans, the procedure to be followed in providing
or arranging for the provision of such assistance, and the terms on which such
assistance may be provided.
Reason for taking power
Grants and loans involve the provision of direct financial subsidy to home owners.
It is therefore appropriate that there should be specific procedures to ensure that
subsidy is distributed fairly and used properly. For other forms of assistance,
Ministers seek to encourage local authorities to innovate, and the policy is that
they should have maximum flexibility to do so. However, experience and changing
circumstances may show that standard procedures or conditions should be
applied to any or all forms of assistance. This power allows Ministers to react to
other forms of assistance as they develop.
Section 70(5) – When assistance must be provided
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
The provision of assistance is, generally, at a local authority’s discretion. Section
70 provides for circumstances where the local authority is required to provide
assistance. Those circumstances are where the work is required by a work notice,
and where it is required to adapt a house to meet the needs of a disabled person.
Subsection (2) provides that assistance must be provided by way of a grant where
the work is to provide a standard amenity for a disabled person. Standard
amenities are defined by reference to the Tolerable Standard in section 86 of the
Housing (Scotland) Act 1987, and are currently a bath or shower, wash-hand
basin, sink (all with hot and cold water supplies) and a toilet. The regulation
making power in subsection (5) allows Scottish Ministers to alter the definition of
standard amenities by adding or removing different elements of the Tolerable
Standard.
Reason for taking power
Views on what features of a house should be considered so important as to justify
mandatory grant may change over time. The elements included in the Tolerable
Standard may also change (see paragraphs 6 and 7 above). There needs to be
scope to adjust the legislation to reflect such changes, but not to extend standard
amenities beyond the basic minimum requirements for a house as set out in the
Tolerable Standard.
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Section 73(4) – The approved expense
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
The approved expense is the base figure on which a local authority calculates the
amount of grant or loan to be paid. It is based on the estimated cost of works
applied for but also takes into account what the local authority considers
reasonable for those works, in the individual case or according to a predetermined schedule of rates. Subsection 73(4) gives Scottish Ministers powers
to set statutory maximum levels of approved expense.
Reason for taking power
In the past, loans and grants were subject to statutory maximum levels which
could only be exceeded with the consent of Scottish Ministers. In the context of a
more flexible scheme of assistance, it is more appropriate to allow local authorities
freedom in the amount of grant or loan they award. It is for them to ensure that
they use their resources in a way that achieves Best Value. However, future
circumstances might dictate that limits should be imposed in relation to some
types of work, which this power would allow. Ministers might wish to ensure that
the local authority had considered the cost effectiveness of alternative approaches
such as assistance with house purchase, where the cost of works was unusually
high.
Section 74(1) – Assessment of applicant’s contribution
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament.
This section empowers the Scottish Ministers to establish a test of resources to
determine the amount which the applicant should contribute to the approved
expense where a grant or subsidised loan is given. The assessment may take into
account the financial circumstances of the applicant and members of their family
or household, and any other criteria which the Scottish Ministers think fit. The
regulations may also allow for local authorities to reduce the applicant’s
contribution in specified cases, with Ministers’ consent.
Reason for taking power
The principle that grants for housing purposes should be subject to a centrally
determined test of resources was established in the Housing (Scotland) Act 2001
and is repeated here. It is also applied to subsidised loans, which were not
previously available. The test of resources has a significant impact on how public
subsidy is distributed, but at the same time it requires a great deal of detail, and is
also likely to need periodic amendment reflecting changes in economic conditions,
tax and benefit arrangements and so on. It is therefore considered appropriate to
specify the test in regulations, but using affirmative procedure to ensure effective
Parliamentary scrutiny.
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In some circumstances, such as local regeneration projects, additional subsidy is
required to ensure that works are carried out and the local authority’s objective is
achieved. The policy is that Ministers will specify circumstances in which this may
be permitted, in the light of issues, approaches and priorities as they develop.
Local authorities will then be able to seek approval for the particular situation in
which they wish to use this provision, and the amount by which grants and loans
will be increased for applicants in that area or category.
Section 76(6) – Amount of grant or loan
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament.
Subsidised loans are made up of a repayment element, which has to be repaid at
a standard rate of interest over a specified period, and an interest-free element,
equivalent to the amount of a grant, to be repaid on disposal of the property. The
amount of a grant or the interest-free element of a subsidised loan is normally
calculated by subtracting the applicant’s assessed contribution from the approved
expense. Subsection 76(6) provides that Ministers may specify cases in which the
amount of grant or interest-free element is no less than a set percentage.
Ministers may also agree to a percentage set by a local authority for certain cases.
Reason for taking power
This section continues the provision for minimum percentage subsidy, currently
found in the Housing (Scotland) Act 1987 by virtue of provisions introduced by
Housing (Scotland) Act 2001. The basic policy is that subsidy should only be
available where the individual cannot afford necessary repairs and improvements,
and this is implemented by the test of resources. However, Ministers may wish to
actively encourage some types of work, by providing for a minimum level of
subsidy, regardless of income. Those on lower incomes may receive more than
the minimum, as the test of resources may determine. Examples of types of work
to which minimum percentage grant currently applies include adaptations for
disabled people, common repairs (to encourage neighbours to co-operate) and
bringing a house up to the tolerable standard. These categories are likely to need
amendment as priorities change, so it is appropriate to specify them in subordinate
legislation. However, as with the test of resources, this can have a significant
impact on the distribution of subsidy, and therefore affirmative procedure will be
used.
Local authorities may seek approval to raise the minimum subsidy level in cases
where they consider this is necessary, similar to the power to increase the level of
means-tested subsidy under section 74(1).
Section 88(4) – Local authority payments to not for profit lenders
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
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Instead of making loans directly to individuals, a local authority may make
arrangements with certain designated lenders for that lender to make loans on the
authority’s behalf. Designated lenders are specified in terms of section 88(2) as
being not for profit organisations who are in the business of providing assistance
by way of loans for housing purposes. The arrangements may involve the local
authority making payments into the lender’s loan fund, or to cover the lender’s
administrative costs. Ministers may make regulations to amend the definition of a
“designated lender” for this purpose, and to make provision as to the terms on
which such payments may be made.
Reason for taking power
As for assistance given directly to individuals, the policy is that local authorities
should be free to make whatever arrangements they think fit with lenders who will
make loans to individuals for housing purposes. No such arrangements exist in
Scotland as yet. However, as they develop, it may appear that standard terms
should be placed on the payments made to such lenders. There may also be a
need to fine-tune the definition of a “designated lender”, as the loans market
evolves.
Part 3: Provision of information on sale of house
Section 96(2) – Duty to provide information to potential buyer
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 96(1) requires the person who is responsible for marketing a house that is
on the market (that is, either the seller or the seller’s agent) to provide a copy of
prescribed documents relating to the house to a potential buyer who requests a
copy. Section 96(2) confers on the Scottish Ministers a power to set out in
regulations the period within which the responsible person must comply with such
a request.
Reason for taking power
This power is needed since it may be necessary in the light of experience to vary
the timescale for compliance with the requirement to provide information. This
flexibility would allow Ministers to balance commercial practice with the need to set
a timescale that meets the aims of the legislation.
Section 101(1) – Information to be held or provided to potential buyers
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 101(1) confers on the Scottish Ministers a power to make regulations
prescribing the documents in relation to a house on the market that a responsible
person must hold and provide to a potential buyer. The regulations may make
further provision about the prescribed documents, as the Scottish Ministers think
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fit. Subsection (2) specifies that a document may be prescribed only if the Scottish
Ministers consider that it relates to the physical condition or value of a house, or
any other matter connected with a house or its sale that would be of interest to
potential buyers. Subsection (3) provides that the regulations may deal with the
form and content of a prescribed document, who can prepare a document, the
maximum period between preparation of a document and the date on which the
house is put on the market, and the period for which a document is valid and
circumstances that will invalidate it.
Reason for taking power
It is essential that Ministers have the flexibility to respond to buyers’ changing
needs for information about houses for sale and to changing conditions in the
housing market. This section sets out the kind of information that could be
required, but the specific details, which may need to be varied, would be more
appropriately dealt with in regulations.
Section 102 – Exceptions from duty to have or provide information
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 102 confers on the Scottish Ministers a power to make regulations setting
out exemptions from the duties to hold and provide prescribed documents.
Exemptions may apply to categories of people, periods of time or circumstances in
which a person does not need to hold or provide a prescribed document, or other
specified exceptions.
Reason for taking power
It is expected that it would be appropriate that certain types of property
transactions will be excluded from the duty to provide information. This power will
allow Ministers the flexibility to vary these exceptions as required.
Section 108(4) – Penalty charge notices
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 108(4) confers on the Scottish Ministers a power to make regulations
making further provision about penalty charge notices and other notices
mentioned in schedule 3. Such regulations may prescribe the form of notices,
circumstances in which penalty charge notices may not be given, methods by
which notices must be given and methods by which penalty charges may be paid.
Reason for taking power
These detailed technical matters are more appropriately dealt with in regulations
rather than in primary legislation. Provisions may need to be adjusted as
processes develop and conditions change.
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Section 110(3) (inserts section 63A into the Housing (Scotland) Act 1987) –
Information for tenants exercising right to purchase
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 110(3) inserts a new section 63A into the Housing (Scotland) Act 1987.
This new section confers on the Scottish Ministers a power to make regulations
prescribing additional information to be supplied by a landlord to a tenant who has
served an application to purchase under the “right to buy” provisions contained in
the 1987 Act. The regulations may also make further provision about that
information. The prescribed information may include a reasonable estimate of
costs of maintaining the house and any common parts; how long common parts,
fixtures and fittings and other prescribed items are expected to last, with an
estimate of replacement costs; and other matters that may be of interest to the
tenant who has applied to purchase.
Reason for taking power
The additional information is of a detailed nature and best dealt with in regulations.
Ministers will also have the flexibility to respond to changing conditions. This
regulation making power will ensure that the required information best meets the
needs of both disposing landlords and tenants.
Part 4: Licensing of Houses in Multiple Occupation
Section 119(2) – HMOs exempt from licensing requirements
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament.
Section 118 provides the definition of an HMO. In general, all HMOs require to be
licensed by the local authority. Section 119(1) sets out categories of HMO which
are exempt from licensing. Subsection (2) allows for Ministers to alter the exempt
categories by order.
Reason for taking power
The provisions on HMO licensing restate, with amendments, existing provisions
under the Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple
Occupation) Order 2000. The categories of exemption have needed amendment
in the past, and may need to be amended again in the future. For example,
changes were made when the Care Commission took over regulation of care
homes and school accommodation services, and small housing co-operatives
were exempted when it was realised that they were unintentionally caught by the
original legislation. Because the categories of exemption could have significant
impact on the sectors affected, this power is subject to affirmative procedure.
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Section 120(1) – Power to designate HMOs capable of being exempted by
local authorities
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Subsection (1) gives Scottish Ministers power by order to designate types of
HMOs which may be exempted from licensing by a local authority. Subsection (2)
provides that a local authority may then, by order, exempt such HMOs in all or part
of their area.
Reason for taking power
Significant changes are taking place in the regulation of the private rented sector
at present, through this Bill and elsewhere. In particular, the Antisocial Behaviour
etc (Scotland) Act 2004 provides for all private landlords to be registered with the
local authority, having been passed as fit and proper persons to let property. It is
thought that registration, and other developments, may provide sufficient control
over some categories of HMO, without the need for licensing. This power would
enable the Scottish Ministers to indicate that in general such HMOs need no
longer be licensed. However, there could still be problems in particular areas, for
example where that type of HMO is typical accommodation for students or
temporary workers in that particular area, but not in other areas. Subsection (2)
allows local authorities to decide to continue the licensing requirement in such
areas.
Section 126(2) – Conditions
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 126(1) provides that an HMO licence may include such conditions as the
local authority thinks fit. Under section 138(2), breaching a condition of a licence
is an offence. Section 126(2) enables Ministers to set statutory conditions which
local authorities must include in specified types of HMO licence.
Reason for taking power
One of the concerns about the existing system of HMO licensing under the Civic
Government (Scotland) Act 1982 has been inconsistency in the conditions applied
by local authorities. The system provided for in this Bill requires local authorities to
have regard to guidance issued by the Scottish Ministers (section 147), but this
section also allows Ministers to impose certain conditions by order if that appears
necessary in the light of changing market conditions and expectations.
Section 145(2) – Fees
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
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Section 145(1) allows local authorities to charge fees in relation to HMO licensing.
Subsections (2) and (3) empower Ministers to make provisions about the charging
of fees, including setting a fixed or maximum amount, setting out how fees are to
be arrived at and specifying circumstances in which no fee will be payable.
Reason for taking power
The level of fees charged for HMO licensing, and the wide variation in fees across
Scotland, has been a significant cause of complaint and concern under the
existing system. These provisions will help to ensure that local authorities charge
at an appropriate level, and provide for greater consistency. The actual
determination of fees is a level of detail which it is appropriate to place in
secondary legislation.
Part 5: Mobile Homes
Section 150 (inserts section 1(2)(e) into the Mobile Homes Act 1983) –
Particulars of site agreements to be given in advance
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 150 inserts a new section 1 in the Mobile Homes Act 1983. Inserted
section 1(2) provides that, before making an agreement for the let of a stance on a
mobile home site, the site owner must give the proposed occupier of the stance a
written statement. The statement should specify the parties, the land forming the
stance and the express and implied terms of the agreement. Inserted section
1(2)(e) gives the Scottish Ministers powers to make regulations prescribing other
requirements with which the statement must comply. These may make different
provision for different cases or descriptions of cases (inserted section 10(1)(b)).
Reason for taking power
The new section 1 lists the essential core elements of the written statement on the
face of the Bill. However, it may be necessary to require further matters to protect
the parties. The section replaces with amendments an equivalent section in the
Mobile Homes Act 1983, which contains the same regulation-making power.
Although that power has not so far been used, it is desirable to retain flexibility to
deal with problems or abuses as they come to light. For example, there has been
discussion about the way in which the land should be identified. At present there
are practical reasons why a requirement to produce a scale plan could create
difficulties, and that is not required. If in future those difficulties could be
overcome, it might be desirable to make the use of a plan a requirement.
Section 153 (inserts section 2B(1) into the Mobile Homes Act 1983) – Power
to amend terms implied in site agreements
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament.
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The Mobile Homes Act 1983 provides in Schedule 1 for a range of terms to apply
to any agreement between the operator of a protected mobile home site and a
mobile home occupier for the let of the stance to that person. These are known as
implied terms. Section 152 of the Bill amends some of those implied terms and
section 153 inserts in the 1983 Act the power for Ministers to make other
amendments to the implied terms by order, after consultation. The power is
limited so that the first order can apply to all agreements including those then in
force, but subsequent orders can only apply to agreements made after the
relevant order comes into force.
Reason for taking power
The Minister for Communities wrote to the Convener of the Subordinate
Legislation Committee on 6 January 2005 with a full explanation of the reasons for
seeking this power. (A copy of the letter is in Annex B.) In essence, the changes
to implied terms contained in the Bill deal with matters where there is the clear
potential for abuse. It is generally accepted that further changes to the implied
terms are desirable in the light of changing circumstances over the 20 years since
the current set of terms was established, but the arguments on these other matters
are less clear-cut and they need to be considered as a package, taking into
account the effect on mobile home owners as well as the effect on the economic
viability of mobile home sites. The powers will allow Ministers to consult on a
package of changes and to introduce them for all mobile home agreements in
order to set the arrangements for this sector on a new and fairer footing. The
powers will thereafter allow Ministers to make adjustments from time to time for
new agreements to reflect changing circumstances and market conditions.
Because the regulations could have a significant impact on the mobile home
sector, the power is subject to affirmative procedure and a specific requirement to
consult.
Part 8: General and supplementary
Section 162(1) – Forms
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 161 defines a “formal communication” as any of a list of written
communications in relation to the Bill, including notices and licences. Section
162(1) confers on the Scottish Ministers a power to make regulations providing for
the form and content of any formal communication. Subsection (2) requires that
any formal communication for which such provision is made must be made in that
form. Section 71(2)(d) refers specifically to regulations made under section 162 in
relation to applications for grants and loans.
Reason for taking power
The details of forms are a technical matter that is most appropriately dealt with in
regulations rather than primary legislation.
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Section 164(1) – Ancillary provision
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative and affirmative resolution of the Scottish
Parliament.
Section 164(1) confers on the Scottish Ministers the power by order to make
incidental, supplemental, consequential, transitional, transitory or saving
provisions that they consider necessary or expedient in relation to the Bill.
Subsection (2) provides that such an order may modify any enactment, instrument
or document. Where an order adds to, replaces or omits any part of the text of an
Act, that order will be subject to affirmative resolution procedure. In all other
cases, negative resolution procedure will apply.
Reason for taking power
This power will allow flexibility if further changes are found to be necessary as a
result of the new laws established by the Bill on dealing with problems in housing
conditions and related matters and the repeal of existing laws. It will also, for
example, allow savings provisions to ensure that procedures that are already
underway in terms of existing laws, such as the award of grants, can be
completed. Any provision made under this power must be considered to be
necessary or expedient for the purposes or in consequence of the Bill’s provisions,
so its extent is constrained by their scope. Any changes to primary legislation will
require to be approved by an affirmative resolution of the Scottish Parliament.
Section 169(3) – Short title and commencement
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: None.
Section 169(2) provides that sections 164, 165 and 169 will come into force on
Royal Assent. Section 169(3) provides that the rest of the Bill will come into force
on such day as the Scottish Ministers may by order appoint.
Reason for taking power
The order making power is required to ensure effective commencement of the Bill.
Schedules
Schedule 2 paragraph 7(1) – Private Rented Housing Committees: Procedure
etc
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 22(1) provides for a tenant in the private sector to apply to the Private
Rented Housing Panel for determination of whether his or her landlord has
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complied with the duty to ensure the house meets the repairing standard set out in
section 14. The application is considered by the President of the Panel who may
reject it or refer it for determination to a Private Rented Housing Committee.
Schedule 2 is introduced by section 22(5) and makes detailed provision about the
procedures that the Committee should follow, and paragraph 7(1) of Schedule 2
gives power to Scottish Ministers to make regulations to make further provision
about the making or determination of applications under section 22(1).
Reason for taking power
The provisions set out in the Bill about the making or determination of applications
are intended to ensure that the Panel and Committees have sufficient information
and powers to make fair and timely decisions based on sound evidence. They
reflect experience drawn from similar bodies, but this relates to other
circumstances and subject matter. It may prove that in order to achieve the
objective, aspects of the processes involved should be defined more fully or
should be specified where currently they are dealt with administratively. It is
considered that regulations are an appropriate way of doing this.
Schedule 3 paragraph 2 – Penalty charge notices
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Section 108(1) provides for an authorised officer of an enforcement authority to
give a penalty charge notice to a person that the officer believes has breached a
duty to hold or provide a prescribed document. Subsection (3) provides that
schedule 3 to the Bill, which makes further provision about penalty charge notices,
has effect. Paragraph 2 of schedule 3 confers on the Scottish Ministers a power to
make regulations prescribing for the time being the penalty charge specified in a
notice, which must not exceed £500.
Reason for taking power
This power is necessary to allow the amount of the penalty charge to be varied so
that it remains at an appropriate level without recourse to primary legislation.
Schedule 4, paragraph 1(2)(d) – Content of application
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament.
Schedule 4 deals with procedures relating to applications for HMO licences, and
paragraph 1 sets out the required contents of an application. The basic
requirements are the applicant’s name and address and the address of the HMO,
and Ministers may prescribe additional information to be required in all cases.
Local authorities may additionally ask for other information that they may
reasonably require.
Reason for taking power
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The content of an application is a detail which it is appropriate to be able to adjust
by secondary legislation. Items that Ministers may wish to see included in an
application form in due course could include information relating to landlord
registration under the Antisocial Behaviour etc (Scotland) Act 2004, or additional
information to help confirm the landlord’s identity.
The Scottish Executive
7 March 2005
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Annex A
DIRECTION MAKING POWERS OF THE SCOTTISH MINISTERS
Direction making powers
Section 6(1) – Directions concerning identification of housing renewal areas
Reason for conferral of Direction making powers not subject to parliamentary
scrutiny
To ensure consistency in the criteria used to identify areas suitable for designation
as housing renewal areas, while taking account of different circumstances.
Section 91(1) to (3) – Directions in relation to the provision of assistance for
housing purposes.
Reason for conferral of Direction making powers not subject to parliamentary
scrutiny
To ensure consistency on details of the provision of assistance where guidance
might not achieve national policy, and to deal with particular areas or cases as
they arise.
Schedule 4, paragraph 3(5) – Directions about circumstances when local authority
must omit information from notice of HMO licence application, for security reasons.
Reason for conferral of Direction making powers not subject to parliamentary
scrutiny
To allow rapid action when cases arise where publication of information would
place individuals at risk.
Code of practice
Section 155(3) – Power to make a code of practice known as the Letting Code
about standards of management in the letting of houses.
Reason for conferral of powers to make code of practice not subject to
parliamentary scrutiny
Although the Code will assist local authorities in judging whether a landlord is fit
and proper it will not be a direct obligation on landlords, but rather a statement of
accepted good practice.
The Scottish Executive
7 March 2005
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Annex B
TEXT OF LETTER DATED 6 JANUARY 2005 FROM THE MINISTER FOR
COMMUNITIES TO THE CONVENER OF THE SUBORDINATE LEGISLATION
COMMITTEE
Paragraph 43 refers.
Subordinate Legislation Committee: Housing Bill
I would like to raise with you an aspect of the forthcoming Housing Bill. We are in
the process of drafting the Bill provisions and after discussions between my
officials and your staff, I think it would be a courtesy to alert you to what we
propose.
Proposals in Bill: powers to amend schedule 1 of the Mobile Homes Act 1983
The matter in question is connected with the protections afforded to occupants of
mobile homes. Legislation dating back to 1960 provides a range of protections for
people who choose this form of accommodation as their long-term residence. I
should make clear at the outset that the changes introduced inadvertently for
Scotland by Westminster through the Housing Act 2004 relate to only a small part
of the proposals relating to mobile homes in our Bill and have no bearing on the
provisions discussed in this letter.
The Mobile Homes Act 1983 contains a number of protections in connection with
the agreement between a site operator and a resident for the occupation of a
stance. Provisions about supplying the occupant with a written statement of terms
and about the types of terms that must be included are on the face of the 1983 Act
and we are proposing to amend them in some respects through the Housing Bill.
The 1983 Act also specifies, in schedule 1, contractual terms which shall always
form part of the terms for occupying the stance. These are known as “implied
terms” because they are deemed to be part of the agreement reached between
the two parties whether or not they are explicitly stated in the agreement.
A number of aspects of the implied terms are in need of amendment. Some
substantial aspects have been of clear concern and in the light of consultation we
propose to deal with them on the face of the Bill. For example, a site operator can
currently terminate an agreement if the court is satisfied that having regard to age
and condition the home is having a detrimental effect on the amenity of the site.
We are proposing to remove the reference to age and to allow for a court to
adjourn for the owner to rectify the situation by appropriate repairs. These
changes will prevent operators ejecting owners unnecessarily in order to obtain a
higher income from selling a new home on the stance.
There are, however, other aspects of the implied terms where the need for
adjustment and the way it might be done are less clear. They form part of the
balance between operators’ and residents’ interests which, combined with the
economics of operating sites, needs to be right if there is to continue to be a
supply of well-managed sites for those who need them. Any changes need to take
account of full consultation and consideration. It is also desirable to be able to
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continue to adapt to changing market conditions. We are therefore proposing to
include in the Housing Bill powers for Scottish Ministers to amend schedule 1 of
the Mobile Homes Act 1983 as it applies to Scotland, for the purpose of modifying
the statutory implied terms. This would be a power to amend primary legislation
through subordinate legislation. I am aware that this is an approach which should
not be used without good reason. The Committee will no doubt wish to explore
those reasons carefully, and that is why I think it might be helpful to provide
information in advance of the introduction of the Bill.
Context: mobile homes market
In deciding how to approach this matter we have looked at the situation across
Great Britain. The mobile home market in Scotland is relatively small by
comparison with England and Wales, presenting a relatively lower level of
problems and disputes. Scottish legislation in relation to mobile homes has been
part of GB legislation from the first relevant statute in 1960 until devolution. The
organisations representing site operators and residents have a GB identity. The
market issues are generally discussed from a GB perspective. We therefore feel
that there is an argument for maintaining consistency of policy between Scotland,
England and Wales unless evidence emerges which point to the desirability of a
different approach.
Context: developments in England
The Office of the Deputy Prime Minister (ODPM) has been examining this policy
area and has taken forward legislation on mobile homes. The Housing Act 2004
contains amendments to the 1983 Act (applying only to England and Wales) which
are similar to those which we intend to include on the face of the Housing Bill. It
also contains a power for the Secretary of State to make subordinate legislation
amending, for England and Wales, the implied terms contained in the primary
legislation which is schedule 1 of the 1983 Act. The exercise of that power is
subject to consultation and the proviso that only on the first use of that power can
the amendments have retrospective effect in the sense of inserting implied terms
into existing agreements.
Timetabling
The steps taken by ODPM have practical consequences for us. It has recently
consulted on the way in which the power to amend schedule 1 might be used.
This involved consultation with representative organisations and, because of the
nature of the sector as I have described, the responses covered Scottish interests.
We felt that it was sensible to use the outcome of the ODPM consultation exercise
as the starting point for a consultation with a specifically Scottish focus, given that
the main organisations concerned have a GB remit (as indicated above) and will
already have thought through the issues in detail in that context. We will in effect
be saying, ‘against the background of the implied terms that will apply in England
and Wales what is the appropriate set of implied terms for Scotland?’.
The consultation paper will need to state the changes decided for England (we
understand that they are likely to regulate in the near future) and there will need to
be time for a three-month consultation period and for proper consideration of the
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outcome before finalising proposals. For these reasons it would not be practicable
to undertake a meaningful consultation and include the resulting proposals on the
face of our proposed Bill. We therefore wish instead to provide powers that will
allow us to conduct a consultation that allows respondents to take into account
changes in the rest of GB and then make changes to schedule 1 following
parliamentary scrutiny under the affirmative procedure.
Flexibility
It is also the intention that the powers will allow further changes in the future,
beyond those currently contemplated. We think it is desirable to allow adjustment
to reflect changing conditions within the mobile home market. The range of
detailed changes currently thought to be desirable has built up since the last
primary legislation in this area in 1983. Individually the changes are relatively
small but the combined effect of the likely package could be significant. It is
therefore important to apply them to the whole industry in order to set it on a new
footing with an appropriate balance of rights and responsibilities, and that is why it
is intended that the first use of the powers will have retrospective effect. However,
having achieved that there will be less of a case for changing existing agreements
in the future, and there is therefore a reasonable case that the retrospective effect
of the powers should be limited to their first use.
Level of scrutiny
There is the further question whether the details of changes to schedule 1 should
be matters which need the level of scrutiny that is accorded to primary legislation.
I will not go into detail here on the likely issues which would be dealt with using
these powers, but my view is that this type of detail can properly sit within
subordinate legislation given the level of consultation with stakeholders and the
level of scrutiny of subordinate legislation which are now standard practice. We
are proposing that the affirmative procedure would apply in this instance.
The underlying principle that there are implied terms would continue to sit in the
primary legislation. A recent parallel for this type of material to be in secondary
legislation is the powers contained in section 7 of the Housing (Scotland) Act 2001
for Ministers to specify occupancy terms for hostel and other short-term
accommodation.
Conclusion
The reasons I have given in connection with timetabling and flexibility make a
power to amend primary legislation by subordinate legislation desirable.
Subordinate legislation is appropriate for the material which is to be the subject of
the proposed power, given the intention that the affirmative procedure would be
used and the power would have retrospective effect only on first use. The
legislative arrangements we propose are similar to those contained in the Housing
Act 2004, but I am certainly not suggesting that we should create a similar power
simply because one exists in the Housing Act 2004. The need for the power
arises from the practical circumstances that I have described.
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I apologise for such a lengthy letter but for a relatively small area of law this is a
complex issue. If there are points requiring clarification your clerk’s office may
wish to contact my officials direct – the initial contact is Roger Harris of the Private
Sector Housing Team at 0131 244 7952, roger.harris@scotland.gsi.gov.uk.
MALCOLM CHISHOLM
The Scottish Executive
7 March 2005
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ANNEX 2
On 17 May 2005, the Committee asked the Executive for further explanation of the
following matters:
Section 11(3):
Amends section 86 of the Housing (Scotland) Act 1987 to provide a power to
issue guidance on how references to the tolerable standard shall be
construed
The Committee seeks clarification as to why the Executive considers it necessary
to issue guidance in relation to the tolerable standard. It would seem that guidance
issued under this power is intended as an aid to interpretation of the tolerable
standard criteria set out in the 1987 Act. As such guidance will not be subject to
any parliamentary scrutiny, the Committee considered that it may be more
appropriate to clarify the tolerable standard definition by amendment of the 1987
Act.
The Committee also considered that it might be more appropriate to define the
tolerable standard in subordinate legislation subject to the affirmative procedure so
that, although there would be a reference to the tolerable standard on the face of
the Act, it could then be left to subordinate legislation to amend that in the light of
changing circumstance.
The Committee seeks further explanation from the Executive as to why it proposes
to create this power, how it envisages it will be used, why it considers it a suitable
matter for guidance and whether it considered amending the 1987 Act instead.
Section 20(2):
Power to issue guidance on written information to be provided by a landlord
to a tenant at the start of the tenancy
The Committee notes that section 20(1) places a duty on landlords to provide
written information to tenants about the effect of Chapter 4 of Part 1 and that the
bill does not describe the sort of information to be provided. Section 20(2) enables
Ministers to issue guidance on the form and content of the information and the
manner of providing it, and section 20(3) requires landlords to have regard to this
guidance. The Committee noted that the guidance would not be subject to scrutiny
by the Parliament. The Committee considers that in this case the need for
parliamentary scrutiny is suggested by the fact that landlords will be under a legal
duty to provide the information and asks the Executive for comment.
The Committee also noted that the bill does not contain any enforcement
mechanism for failure to provide the information and asks the Executive for
comment.
The Committee also invites the Executive to comment on why it feels this power
should be exercised by guidance rather than by regulations.
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Section 50(8):
Power to issue guidance to local authorities on their exercise of a new
power to contribute to the maintenance costs of private owners
Given that a local authority must have regard to the guidance issued under section
50(8), the Committee was concerned that this could have the effect of making the
guidance mandatory. The Committee considered that should this be the case then
it would require some form of parliamentary scrutiny. The Executive is invited to
comment.
Section 51(3):
Right to adapt rented houses to meet the needs of disabled occupants
The Executive is asked for explanation of the circumstances in which the
Executive envisages that a landlord may reasonably withhold consent under this
subsection. In particular the Committee seeks information as to whether the
Executive would issue guidance or advice in relation to this provision.
Section 88(4):
Power to make regulations amending a definition and setting terms for loans
The power to amend the definition of a designated lender at section 88(4)(a) is a
“Henry VIII” power to amend the Bill itself, that the Committee felt to be of wide
scope. The Committee considered that it would be possible to remove both of the
bill’s current requirements for designated lenders, namely that they are in the
business of providing housing loans and that they do so not-for-profit, and replace
them with entirely different criteria.
The Committee considers that these regulations should be subject to affirmative
procedure, rather than the negative procedure proposed. The Committee asks the
Executive why it considers negative procedure to be sufficient and whether the
use of affirmative procedure was considered.
Section 91(1):
Power to issue directions to local authorities in relation to the provision of
assistance under Part 2
The Committee noted that the power of direction in 91(1) is very wide, and its use
could limit the discretion that local authorities would otherwise have to interpret
Part 2 and their duties under it. The use of directions in this context would appear
to undermine the framework of responsibility set up in Part 2. The Executive is
asked to comment.
The Committee invites the Executive to comment on why it requires such an
extensive direction-making power and to give examples of how it envisages these
powers would be used. The Committee highlights three alternatives on which it
would be grateful if the Executive could comment.
(1)
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(2)

To limit the direction-making power to specified matters so that the
Committee is in a position to judge whether these matters are
appropriate for an instrument not subject to parliamentary scrutiny.

(3)

To exercise the power by making regulations or orders subject to
parliamentary scrutiny.

The Committee’s own preference would be to exercise the power by making
regulations subject to Parliamentary scrutiny and it asks the Executive for
comment.
Section 102:
Power to make regulations exempting certain persons from the duty to
provide information under Part 3 and setting out exceptions to that duty
The Committee noted that Part 3 requires all persons marketing houses for sale to
hold and provide certain documents to potential buyers and that regulations setting
out exemptions and exceptions from these duties would effectively amend the Bill
itself.
The Committee considered that the matters proposed for these regulations should
be in the Bill itself but, failing that, affirmative procedure would be a more
appropriate form of scrutiny for regulations that would effectively amend primary
legislation. The Executive is asked to comment.
The Executive is also asked to comment on what its policy intention is in relation to
this power, that is, why some premises are exempted, and to give examples of
how it proposes the power might be used
Section 120(1):
Power to order that local authorities may exempt certain types of HMO from
the requirement to be licensed
Section 120(1) enables Ministers to make an order subject to negative procedure
that local authorities may exempt certain types of landlord from the requirement to
be licensed. The Committee noted that in its operation the power could have a
very similar effect to the section 119(2) power, which amends primary legislation
and is thus subject to affirmative procedure. The Committee noted that the
Executive did not give reasons in its Memorandum as to why the power is subject
to negative procedure and asks the Executive to comment.
The Committee seeks clarification in relation to HMOs which would be exempted
from the requirement to be licensed due to the ASBOS Act. The Committee asks
the Executive about the effects of and differences in using antisocial behaviour
provisions rather than HMO provisions and specifically whether fire authorities
would be involved.
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Section 126(2):
Power to order local authorities to include certain conditions in HMO
licences
The Committee noted that section 126(1) enables local authorities to include
conditions in any HMO licences they grant and subsection (2) enables Ministers to
set standard conditions by making an order subject to negative procedure. While
recognising that such standard conditions are an appropriate matter for
subordinate legislation, the Committee considered that it may be useful for
Ministers to consult with local authorities or their representative bodies before
exercising this power. The Committee also considered that it may also be
appropriate to consult organisations representing landlords’ interests.
The Committee therefore asks the Executive whether it considered including a
requirement to consult bodies that represent local authorities and landlords.
Section 155(3):
Amends Antisocial Behaviour etc. (Scotland) Act 2004 to provide a code of
practice for landlords
The Committee queries what would happen if a landlord is deemed not to be a fit
person. The Executive is asked to comment.
The Committee asks for clarification on the status of the code and the
consequences of a breach. The Committee considers that this information would
assist in its assessment of the use and scrutiny of the power.
Schedule 4 paragraph 3(5):
Power to direct local authorities regarding the requirement to display HMO
applications on premises
The Committee requests that the Executive provides examples of the intended use
of this power.
The Scottish Executive responded as follows:
Section 11(3): power to issue guidance in relation to tolerable standard
The Committee has sought further explanation from the Executive as to why it
proposes to create the power to issue guidance in relation to the tolerable
standard, how it envisages it will be used, why it considers it a suitable matter for
guidance and whether it considered amending the 1987 Act instead.
The power in the Bill is to allow guidance in relation to construing reference to the
tolerable standard. The guidance is, as the Committee correctly suggests, to be
seen as an aid to interpretation. It is not intended to define the standard. The
criterion of the standard is set out in section 86 of the Housing (Scotland) Act
1987. The Bill adds 2 more criteria. The Bill also says that any more additions to
the criterion in the 1987 Act will be subject to affirmative procedure.
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A power already exists in the 1987 Act to make changes to the criteria to the
tolerable standard by administrative order (section 86(1) of the 1987 Act). The
Executive felt that while it is appropriate to continue to allow changes to the
criteria, it was inappropriate that such changes would not be subject to any
parliamentary scrutiny. For this reason section 11(4) of the Bill allows that
changes can still be made to the criteria but that the order making procedure to do
so is subject to affirmative procedure.
The tolerable standard is the minimum standard that it is expected that houses
should meet. A house adjudged to fail the standard may be the subject of
statutory intervention. It is important that the standard is applied and interpreted
consistently both within and across local authorities. Inconsistency of interpretation
has two particular effects: similar houses in different areas may be treated
differently; and local authorities may not identify houses below tolerable standard
which need action. The Executive consider that the issuing of guidance is a major
way to ensure this consistency.
Consistency may also be difficult to achieve where the standard is defined in a
technical way. In the case of whether a house has a WC this is straightforward, but
electrical safety is likely to be defined by reference to industry standards and
norms. As these vary and develop over time and are also subject to interpretation,
guidance provides a flexible and responsive approach to inform local authority
work. Local authorities have welcomed the potential for such guidance.
The guidance approach was recommended by the Housing Improvement Task
Force, which brought together a range of housing interests. In addition, the
guidance approach was the subject of a question in the consultation paper on
proposals for the Bill - Maintaining Houses Preserving Homes. 93% of
respondents supported this approach.
Section 20(2): power to issue guidance on written information to be provided
by a landlord to a tenant at the start of the tenancy
The Committee considers that the power to issue guidance should be subject to
parliamentary scrutiny as landlords will be under a legal duty to provide the
information and asks the Executive for comment. The Committee also noted that
the bill does not contain any enforcement mechanism for failure to provide the
information and asks the Executive for comment. The Committee has also invited
the Executive to comment on why it feels this power should be exercised by
guidance rather than by regulations.
The Executive considers that it is important that the tenant be informed of the
landlord’s repairing obligation and the means of enforcing it. The Bill creates a
self-standing obligation on the landlord to provide written information to the tenant.
The intention is that the guidance will indicate good practice. It is likely to provide
a suitable form of wording in plain English for explaining the provisions of Chapter
4 of the Bill and to indicate when and in what form the information should be
provided to the tenant, taking equalities considerations into account. The
Executive feel that given the nature of the proposed content of guidance that it is
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not appropriate that such guidance be subject to parliamentary procedure. For
the same reasons the Executive feel that it would not be appropriate for the power
to be exercised by regulations.
It is envisaged that the requirement to provide written information will be enforced
through the operation of landlord registration under the Antisocial Behaviour etc
(Scotland) Act 2004. A failure by the landlord to provide written information would
be relevant material when the local authority was considering whether the landlord
is fit and proper to be letting houses. This is thought to be a more effective and
appropriate route than a separate offence and penalty for failing to provide
information.
Section 50(8): power to issue guidance to local authorities on their exercise
of a new power to contribute to the maintenance costs of private owners
The Committee was concerned that the guidance issued under section 50(8) could
be considered mandatory. The Committee has invited comments on whether,
should that be the case, some form of parliamentary scrutiny might be appropriate.
The policy position in relation to section 50 is that guidance rather than legislation
is more appropriate. The intention is not to regulate and set out when a local
authority has to contribute missing shares. Section 50(3) says that it is at the
discretion of the local authority to meet a missing share payment. That is why the
Bill does not make any express provision on this point. Local Authorities must
show that they have had regard to the guidance in any decision they reach.
The Executive view is that guidance is merely a guide and is not mandatory.
There is no compulsion to follow it if other factors in particular circumstances make
it reasonable not to follow it.
Section 51(3): right to adapt rented houses to meet the needs of disabled
occupants
The Committee has asked for an explanation of the circumstances when a
landlord may reasonably withhold consent in terms of section 51(3) and whether
guidance is to be issued.
Section 52(1) sets out some specific considerations that the landlord may take into
account in deciding whether it is reasonable to consent. That list is not intended to
be exhaustive. It may, for example, lead to the following examples of a
reasonable withholding of consent:
x the work is not necessary as it is a cosmetic change that does not make the
house more suitable for the accommodation, welfare or employment of the
disabled occupant.
x the proposed works are to a part of the property used by other households, and
would restrict their use of that area. For example, a stairlift reduces the width of
the stair and could be a dangerous obstruction in some cases.
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x the works have consequential costs for the landlord. For example, the tenant
may seek consent to remove a wall on the basis that the landlord will bear the
cost of strengthening other parts of the structure in consequence.
x the works affect the value of the house or its suitability for sale or let. For
example, if the tenant wanted to install specialised bathroom fittings that most
prospective tenants would reject, the landlord could reasonably refuse if the
tenant was not willing to make adequate arrangements for the reinstatement of
the bathroom at the end of the tenancy.
x the house would not be capable of reinstatement. For example, if architectural
features were to be removed it might not be feasible to replace them.
The examples above are as the Executive see the position at present. They are
not intended to set out definitive situations where the withholding of consent is
reasonable. Each discussion of a situation in which consent is refused will turn on
the specifics of that situation.
In addition sections 52(4) and 52(5) provide that a refusal of consent is reasonable
if the landlord by consenting would lay him or herself open to legal sanction. In
this case the landlord must have taken reasonable steps to try to obtain the right to
give consent without legal sanction. For example there might be title conditions
that the other parties in a tenement refused to relax despite the genuine efforts of
the landlord.
The Executive intends to ensure that suitable guidance is made available.
Section 88(4): power to make regulations amending a definition and setting
terms for loans
The Committee considered that the power to amend the definition of designated
lender at section 88(4)(a) by regulation should be subject to affirmative procedure.
The Executive appreciates the Committee’s concern that the power to amend the
definition of “designated lender” could remove and replace the current
requirements in their entirety. The idea of local authorities making loans through
non-profit lending organisations is in its infancy, and flexibility in the definition is
required to allow for new types of organisation that may develop or move into this
area of business. However, the Executive appreciate the argument that the
possibility of such amendments should perhaps be subject to affirmative
procedure. The Executive undertake to consider the possibility of such a change,
and if they decide to do so, will lodge an amendment at stage 2 of the Bill.
Section 91(1): power to issue directions to local authorities in relation to the
provision of assistance under Part 2
The Committee asked the Executive to comment on the Committee’s view that the
use of directions under section 91(1) would appear to undermine the framework of
responsibility set up in Part 2.
Part 2 of the Bill substantially widens the powers available to local authorities to
assist house owners and provides them with significantly more flexibility in their
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use of those powers. This should help local authorities to be more effective in
matching the delivery of assistance to individual needs and local priorities.
The Executive aims to ensure that the way the local authority’s powers in Part 2
are used is fair, transparent and reasonably consistent across the country and also
supports national priorities. The requirement for local authorities to publish their
criteria (section 69) and the arrangements for providing local authorities with the
necessary funding both support these aims, but these are not ideal mechanisms
for reacting quickly to particular circumstances or correcting specific
inconsistencies of practice. The direction-making power is intended to fill this gap.
The Committee asked for examples of how it envisages the power of direction
being used. Although no decisions have been made about the potential use of the
powers, illustrative examples might be:
x where there was damage to a number of houses in an area from an unusual
occurrence, for example through flooding or mine subsidence, Ministers might
direct the local authority for that area on the nature and level of assistance to
make to the owners of those houses.
x where this happened in an area crossing local authority boundaries, Ministers
might use directions to ensure a consistent approach.
Turning to the alternatives approaches identified by the Committee, the Executive
would comment as follows:
(1) Issuing guidance is not alternative as such a power already exists
under section 91(4) and may well have been issued prior to the exercise of
the power to give directions.
(2) Limiting the direction-making power to only some aspects of the
scheme would reduce the effectiveness of the power in achieving the aims
referred to above.
(3) The power to make directions allows active checks and balances within
the statutory framework, if necessary at a local level, and with the flexibility
to do so at speed. The example of situations in the foregoing paragraph
shows where such flexibility would be advantageous.
Section 102: power to make regulations exempting certain persons from the
duty to provide information under Part 3 and setting out exceptions to that
duty
The Committee asked for comment, firstly, on whether the exemption of certain
persons should not be on the face of the Bill and, secondly, if not should the
regulations exempting not be subject to affirmative procedure.
The main policy aim of Part 3 of the Bill is to improve the information available to
prospective purchasers, with the additional aim of addressing multiple surveys and
artificially low upset prices. This information will relate to the condition of property.
The policy intention on the use of the power is to allow the exemption of persons
and exceptions to the duties in circumstances where it is appropriate. Examples
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of where it will be appropriate will emerge once the provisions are coming into
force. However to give an idea of how the power might be used it may be felt that
it is appropriate to consider excepting new build properties. This could be
appropriate as a structural report on the condition of a new property could be seen
to add nothing to informing the purchaser. Other cases or circumstances may
emerge over time.
The Executive believe that the ability to make exemptions and exceptions requires
the flexibility provided by a regulation making power. However, the Executive
appreciate the Committee’s point that the regulation making power should perhaps
be subject to affirmative procedure. The Executive undertake to consider the
possibility of such a change, and if they decide to do so, will lodge an amendment
at stage 2 of the Bill.
Section 120(1): power to order that local authorities may exempt certain
types of HMO from the requirement to be licensed
The Committee asked for comments as to why the power in section 120(1) is
subject to negative procedure, bearing in mind the power in section 119(2) is
subject to affirmative procedure.
The Committee also sought clarification in relation to HMOs which would be
exempted from the requirement to be licensed due to the ASB Act. The
Committee also asked about the effects and differences of using the ASB Act
provisions rather than the HMO provisions and specifically whether fire authorities
would be involved.
The power in section 120(1) is intended to be used to allow local authorities to
remove the burden of licensing where it is satisfied that the tenant is sufficiently
protected by other means. The mechanism allows Ministers to ensure that this is
not done to an extent or in circumstances that would undermine the purpose of
HMO licensing. In particular, it is likely to be used in relation to categories of HMO
which are considered to be adequately controlled by landlord registration under
the ASB Act 2004. The Executive undertake to consider the possibility of making
the procedure affirmative, and if they decide to do so, will lodge an amendment at
stage 2 of the Bill.
Registration under the ASB Act will involve a check that the landlord is a fit and
proper person to manage rented property, plus a list of the houses they let, but it
will not require physical inspection of the properties. A key factor in determining
categories that could allow exemption by local authorities under this power will
therefore be whether there is a continuing need for physical inspection.
Under the Fire (Scotland) Act 2005, responsibility for the enforcement of fire safety
in licensable HMOs will lie with fire and rescue services rather than the licensing
authority. Exemption of a category of HMOs from licensing will remove that
category from the definition of “relevant premises” for the purposes of the Fire
(Scotland) Act 2005.
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Section 126(2): power to order local authorities to include certain conditions
in HMO licences
The Committee considered that it might be useful for Ministers to consult with local
authorities, or their representative bodies before exercising the power to make
standard conditions by order.
The Executive would expect to consult with relevant bodies before introducing
mandatory licensing conditions, building on extensive consultation which has
already taken place to produce good practice guidance under the present HMO
licensing system. However the Executive do not feel that it is necessary to make
consultation a requirement on the face of the Bill.
Section 155(3): amends Antisocial Behaviour etc. (Scotland) Act 2004 to
provide a code of practice for landlords
The Committee asks what would happen if a landlord is deemed not to be a fit
person.
Under section 84(3) and (4) of the Antisocial Behaviour etc (Scotland) Act 2004,
the local authority must refuse to register a landlord or agent if it is not satisfied
that he or she is a fit and proper person. It is an offence for a person who is not
registered to let property, and the local authority may also serve a notice that no
rent is payable.
The Committee asks for clarification of the status of the code and the
consequences of a breach.
Section 85 of the Antisocial Behaviour Act sets out matters to which a local
authority shall have regard (among other things) in determining whether a person
is fit and proper to let property. Those matters include any breaches of relevant
law and the code would be a further matter. Any evidence that a person had failed
to comply with the code would not automatically bar them from registration, but
would be taken into account by the local authority in combination with other
evidence. There is no direct consequence to a landlord of a breach of the code.
Schedule 4 paragraph 3(5): power to direct local authorities regarding the
requirement to display HMO applications on premises
The Committee asks for examples of the intended use of this power.
An applicant for an HMO licence must display a notice outside the premises
informing neighbours of the application. Under the current legislation this
requirement is waived for women’s refuges, because the residents could be at risk
if the location of the refuge was made public. The provision in the Bill is more
general, because it is considered that other types of accommodation, such as
accommodation for ex-prisoners, could also benefit from the exemption. Ministers
propose to use the direction power to identify women’s refuges and other specific
organisations or types of accommodation which should always be exempt from
displaying a notice.
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Annex B
COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
8th Meeting, 2005 (Session 2)
Wednesday 9 March 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Linda Fabiani
Patrick Harvie
Mary Scanlon

Also present: Alex Fergusson, Karen Gillon, Adam Ingram and David Mundell.
The Housing (Scotland) Bill (in private): The Committee agreed its approach to
the bill at Stage 1. The Committee agreed to issue a call for written evidence and
to invite various organisations to give oral evidence.
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
9th Meeting, 2005 (Session 2)
Wednesday 16 March 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Linda Fabiani
Patrick Harvie
Mary Scanlon

Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
David Rogers, Jean Waddie and Roger Harris, Private Sector and
Affordable Housing Policy Division, Archie Stoddart, Housing Bill Team and
Katie Wood, Office of the Solicitor to the Scottish Executive (OSSE),
Scottish Executive and Neil Ferguson, Single Survey Team, Communities
Scotland
Panel 2
Andrew Robinson and Dave Cormack, Scottish Housing Condition Survey,
Communities Scotland.
John Home Robertson declared an interest as a sleeping partner in a business
with privately owned houses.


342

134

Communities Committee, 7th Report 2005 (Session 2) - Annex B
COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
10th Meeting, 2005 (Session 2)
Tuesday 12 April 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Linda Fabiani
Patrick Harvie
Mary Scanlon

Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1 - COSLA
Councillor Sheila Gilmore, City of Edinburgh Council
Michael Thain, Private Housing Strategy Manager, City of Edinburgh
Council Councillor Iain McMillan, Renfrewshire Council
Ron Ashton, Director of Housing, Angus Council
Jason McDonald, Policy Manager, COSLA
Panel 2
Robert Thomson, National Co-ordinator, Care and Repair Forum Scotland
Angela Yih, Housing Policy Officer, Age Concern Scotland
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
11th Meeting, 2005 (Session 2)
Tuesday 19 April 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Linda Fabiani
Patrick Harvie
Mary Scanlon

Housing (Scotland) Bill: The Committee agreed to delegate to the Convener the
responsibility of considering any claims for expenses by witnesses received during
its consideration of the Bill.
Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Ian Gillies, Honorary Secretary, Residential Faculty Board and Elizabeth
Bruce, Assistant Director, Royal Institution of Chartered Surveyors
Alistair Kinnear, Managing Director, Surveys Online
Kennedy Foster, Policy Consultant Scotland and Alex Solomon, Senior
Policy Adviser, Council of Mortgage Lenders
Panel 2
Alison Hatrick, Chairman of Scottish Branch, National Association of Estate
Agents
Ron Smith, Chief Executive, Edinburgh Solicitors Property Centre
Bill Scouller, Chief Executive, Glasgow Solicitors Property Centre
Ross McKay, Senior Member of the Conveyancing Committee, Law Society
of Scotland
Panel 3
Professor Lorne Crerar, Managing Partner, Harper Macleod LLP
Brian Gilmour, Business Development Manager, Countrywide Estate
Agents
Keith Denholm, Director, Allied Surveyors
Panel 4
Ann Laird, Chair, Scottish Tenements Group
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Christine Grahame declared an interest as a member of the Law Society of
Scotland and as a non-practising solicitor
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
15th Meeting, 2005 (Session 2)
Wednesday 11 May 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Linda Fabiani
Patrick Harvie
Mary Scanlon

Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Nick Fletcher, Policy & Public Affairs Officer, Chartered Institute of Housing
in Scotland
Panel 2
Richard Hamer, Director, Ownership Options in Scotland
Lynn Welsh, Head of Scottish Legal Affairs, Disability Rights Commission
Megan Wilson, Principal Officer: Service Development, Sense Scotland,
representative of Disability Agenda Scotland
Grant Carson, Manager, Accessible Housing Solutions
Panel 3
John Blackwood, Director, Scottish Association of Landlords
Mike Stimpson, Chair, National Federation of Residential Landlords
Eleanor Clark, HomePoint Co-ordinator, Communities Scotland
Alasdair Seale, Vice President, Property Managers Association Scotland
Ltd
Panel 4
Andrew Bradford, Leader of the Planning, Housing and Infrastructure
Group, Scottish Rural Property and Business Association (SRPBA)
Stephen Vickers, Buccleuch Group's Estate Manager, Bowhill, representing
Scottish Estates Business Group (SEBG).
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
16th Meeting, 2005 (Session 2)
Wednesday 18 May 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Patrick Harvie
Mary Scanlon

Cathie Craigie
Linda Fabiani
John Home Robertson
Karen Whitefield (Convener)

Apologies: Christine Grahame.
Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Panel 1
Louise Goulbourne, Social Policy Co-ordinator and Sandra Blake, Manager
of Edinburgh Central Citizens Advice Bureau, Citizens Advice Scotland
Martyn Evans, Director, Scottish Consumer Council
Panel 2
Cathy King, Head of Care Housing, Edinburgh City Council and Colin
McCrae, Principal Housing Officer, Dundee City Council, representatives of
COSLA
Jenny Duncan, NUS Scotland's Women's Officer and Keith Robson
Director, National Union of Students (NUS) Scotland
Panel 3
Lucy Burnett, Parliamentary Officer, Friends of the Earth Scotland and the
Association for the Conservation of Energy
Mike Thornton, Head, Energy Savings Trust Scotland
Norman Kerr, Director, Energy Action Scotland
Panel 4
Donald Fullarton, Vice-President, Mervyn Toshner, SABSM Management
Committee Member and Robert Renton, Building Standards Consultant to
SABSM, Scottish Association of Building Standards Managers (SABSM)
Panel 5
Brian Doick, President, National Association for Park Home Residents
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Colin Fraser, Scottish Director and Chairman, British Holiday and Home
Park Association
Liz Nicholson, Director and Grainia Long, Policy Manager, Shelter Scotland
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
17th Meeting, 2005 (Session 2)
Wednesday 25 May 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Christine Grahame
Mary Scanlon

Cathie Craigie
Linda Fabiani
Patrick Harvie
Karen Whitefield (Convener)

Apologies: John Home Robertson.
The meeting opened at 10.30 am.
Item in private: The Committee agreed to take item 4 in private, and to take items
on its draft report on the Housing (Scotland) Bill at Stage 1 at future meetings in
private.
Housing (Scotland) Bill: The Committee took evidence at Stage 1 from—
Malcolm Chisholm MSP, Minister for Communities.
Housing (Scotland) Bill (in private): The Committee considered its approach to
its draft report on the Bill at stage 1.
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
18th Meeting, 2005 (Session 2)
Wednesday 8 June 2005
Present:
Scott Barrie
Donald Gorrie (Deputy Convener)
Patrick Harvie
Mary Scanlon

Cathie Craigie
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Apologies: Linda Fabiani.
Housing (Scotland) Bill (in private): The Committee considered its draft report
for the Housing (Scotland) Bill at stage 1 and agreed to consider an amended draft
at its next meeting.
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COMMUNITIES COMMITTEE
EXTRACT FROM MINUTES
19th Meeting, 2005 (Session 2)
Wednesday 15 June 2005
Present:
Scott Barrie
Linda Fabiani
Christine Grahame
John Home Robertson
Karen Whitefield (Convener)

Cathie Craigie
Donald Gorrie (Deputy Convener)
Patrick Harvie
Mary Scanlon

Housing (Scotland) Bill (in private): The Committee considered its draft report
for the Housing (Scotland) Bill at stage 1 and agreed to finalise its terms by
correspondence.

143


351

1861

16 MARCH 2005

Scottish Parliament

communities and the public purse, if repair work
has to be subsidised.

Communities Committee

The bill has four major themes and one minor
one. The first major theme is modernisation of the
tolerable standard below which houses are
condemned. The bill will also give local authorities
new and more flexible powers to enforce the
application of that standard. Archie Stoddart will
answer most of the questions on that theme.
Secondly, the bill will reform local authorities’
powers to give financial and other assistance to
home owners and others to deal with disrepair.
Jean Waddie and Roger Harris are the experts on
that.

Wednesday 16 March 2005
[THE CONVENER opened the meeting at 09:32]

Housing (Scotland) Bill: Stage 1
The Convener (Karen Whitefield): I open the
Communities Committee’s ninth meeting of 2005. I
remind everyone who is present to switch off their
mobile phones; I will be grateful if members
double check that their phones are switched off.

The third major theme is the introduction of
enabling powers to set up a system that will
require home sellers to provide information to
prospective purchasers, including powers to
introduce a system of single surveys, whereby
home sellers will provide a full house-condition
survey to prospective purchasers. Neil Ferguson
from the single survey pilot team will deal with
policy issues and the pilot, but Archie Stoddart is
the expert on that.

Item 1 on the agenda is the Housing (Scotland)
Bill. The committee will hear evidence from the bill
team and other Scottish Executive officials. I
welcome David Rogers, Jean Waddie and Roger
Harris from the private sector and affordable
housing policy division in the Scottish Executive
Development Department; Archie Stoddart from
the Housing (Scotland) Bill team; Katie Wood from
the office of the solicitor to the Scottish Executive;
and Neil Ferguson from Communities Scotland.

The fourth major theme is measures to improve
the quality of private rented housing, which include
better rights for tenants to force repairs by their
landlord, and changes to the licensing regime for
houses in multiple occupation. Roger Harris and
Jean Waddie are the experts on that. The minor
theme, although it is important, is the introduction
of better protection for owners of mobile homes
who rent their stances. Roger Harris will deal with
that.

I understand that David Rogers will make a brief
introduction before we move on to questions.
However, before that, I will allow Mr Home
Robertson to make a declaration of interests.
Mr John Home Robertson (East Lothian)
(Lab): I am sorry to delay proceedings but, for the
purposes of our deliberations on the Housing
(Scotland) Bill, I draw colleagues’ attention to my
declaration in the register of interests that I am a
sleeping partner in a farming business, which—I
have checked—includes three private rented
houses.

The Convener: Thank you for keeping your
opening remarks short, which will allow for
maximum questioning.
Will you outline how the Executive consulted on
the proposals in the bill?

David
Rogers
(Scottish
Executive
Development Department): Good morning. I will
give a brief introduction to the bill and the issues
that members of today’s team of officials are able
to cover.

Archie
Stoddart
(Scottish
Executive
Development Department): The bill is based on
the principles of the housing improvement task
force, the two reports of which involved
consultation. Those principles informed the
“Maintaining
Houses—Preserving
Homes”
consultation paper that we issued in July last year.
We issued 1,000 copies of the standard
consultation paper and 10,000 summary versions,
which included a proforma and a prepaid envelope
in order to encourage responses. We received 314
responses, but to try to increase the number of
respondents we held four consultation workshops
throughout the country—in Aberdeen, Inverness,
Dundee and Glasgow—which were free for
organisations or members of the public and which
were pretty successful. When we had received the
responses and tested them against the proposed
bill, we set up policy and technical reference

The bill is mainly, but not exclusively, about
private sector housing. It makes progress on the
recommendations of the housing improvement
task force—which were published in March
2003—and is concerned mainly with the physical
quality of housing. Two statistics that we had in
mind as headlines during preparation of the bill are
the estimated £5 billion-worth of expected urgent
repair work that the Scottish private sector housing
stock will require in the next 10 years, and the fact
that about a third of private housing requires some
form of urgent repair. The bill’s underpinning
principle is that owners should take responsibility
for dealing with disrepair, bearing in mind that
disrepair
ultimately
affects
neighbours,


352

1862

1

1863

16 MARCH 2005

groups to consider the outline provisions for the
bill with key stakeholders, which gave them a
chance to input further.

1864

and there was a feeling that housing action areas
were no longer the success that they had been.
Housing renewal areas will allow local
authorities to intervene in two ways. First, if a
significant number of houses are substandard—
bearing in mind the definition to which I referred—
the local authority will be able to designate the
area as a housing renewal area in a draft
designation order. A further ground for intervention
is provided for situations in which the appearance
or state of repair of houses affects the amenity of
an area. Local authorities felt that those grounds
would give them much broader powers to arrest
decline in areas.

The Convener: The Executive seems to have
gone to considerable lengths to engage with
stakeholders. Can you demonstrate how
stakeholders’ views have influenced and shaped
the bill? What proposals were changed as a result
of the process?
Archie Stoddart: For the most part, the
organisations and individuals who responded
broadly welcomed the bill, although there were key
pressures on some issues, including adaptations
and the single survey. I will give a couple of
examples of where we changed direction.

Cathie Craigie: When a local authority sets in
motion the process that you have explained for
designating a housing renewal area after it has
identified that the area appears to be failing, what
will be the timescale for that?

First, as we will discuss later, we gave further
consideration to how the needs of disabled owneroccupiers who require adaptations should be
addressed. That is why we decided to introduce
the provision on mandatory assistance for owneroccupiers who need adaptations. We also
considered issues around loan finance and
charging orders. In particular, we responded to
information from the Council of Mortgage Lenders
about how those should apply in practice, which
led to some changes in the structure of the bill.

Archie Stoddart: The timescale is partly driven
by the process but it is also shaped by the extent
of the work that needs to be done. The process
requires that the local authority first include criteria
for designating housing renewal areas within its
local housing strategy. Secondly, the authority
must identify the area in a draft designation and
action plan, which must be circulated to all the
people in the area who would be affected by the
designation. Within a certain timescale, those
people will then be able to make representations
on the proposed designation. The proposed
designation can then be submitted to the Scottish
Executive for approval.

Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Part 1 of the bill deals with housing
standards. At the moment, local authorities can
use housing action areas to improve the condition
of housing stock and to regenerate areas. Why
was the decision taken to replace housing action
areas with housing renewal areas? What benefits
will come from that change?

One difference between housing renewal areas
and housing action areas is that the Executive will
be able to take soundings on a proposal to
designate an area as a housing renewal area.
Those soundings need not necessarily involve a
full public inquiry, but the Executive will be able to
consult and to ask for views on a proposal before
it is signed off. An area can be designated as a
housing renewal area only once the draft
designation order has been approved by the
Scottish Executive.

Archie Stoddart: Before I come to that, I must
mention that an important theme that will run
through today’s evidence is the definition of
substandard housing. In the context of the bill, a
substandard house is one that fails to meet the
tolerable standard or is in serious disrepair or is in
disrepair that will either become serious or have
an impact on neighbours and on the area. It is
important that we hold on to that definition when
we talk about substandard housing.

Once the housing renewal area has been
designated, the actual timescale will be very much
determined by local circumstances and by the
nature of the work that is required.

Housing action areas have been pretty
successful, but the process for designating a
housing action area can be triggered only when 50
per cent or more of the houses in an area fail to
meet the tolerable standard. To be honest,
housing action areas have pretty much run their
course because they provide a very narrow
definition of area intervention and there are
perhaps only 20,000 below-tolerable-standard
houses in Scotland—less than 1 per cent of the
housing stock. In their responses to the
consultation, local authorities agreed with the
housing improvement task force that they needed
broader-based powers to intervene in failing areas

Cathie Craigie: I agree that housing action
areas have been successful throughout Scotland
in dealing with problems but, in my experience,
one difficulty with them was the length of time it
took for the process to be completed. When the
council of which I was a member was considering
designating a housing action area, I remember
throwing up my hands in horror when I was told at
a meeting with an official from Glasgow that the
process could take 15 years from start to finish. At

2
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the time, I said that that would never happen, but
the final timescale was not far off 15 years.
Although it was right that we did things properly
and spent the money wisely, that was a long time.
Does the Executive intend to try to focus the
minds of local authorities and communities on
achieving shorter completion times for housing
renewal areas than was the case with housing
action areas?

talking about the basic condemnatory standard, so
any standard would be pitched at that level.
The Convener: I am struck that you have
addressed the issue of lead in water, but some
submissions to the housing improvement task
force and to the Executive’s consultation
suggested that other areas should be included,
particularly sound insulation and gas safety. Those
seem to me to be just as important as some of the
areas in which the Executive is proposing
changes. Why has the Executive ruled them out?

Archie Stoddart: We will not prescribe that a
housing renewal area can last for only a certain
time, because we do not know what local
circumstances will be. It may be an issue that we
could consider in the context of appraising housing
renewal area action plans, and it is possible that
we could issue guidance on it. However, rather
than commit to being definitive on that, it may be
best for us to engage with stakeholders when we
draw up the guidance, because there may be
good arguments for being as flexible as possible.
That is certainly a point that we will take away
from today’s discussion.

Archie Stoddart: First, an overwhelming case
has not been made for sound insulation and gas
safety, although some suggestions were made
about them. On gas safety, a significant gas safety
regime is already in place, particularly for rented
housing. Houses have to be inspected annually by
a registered CORGI—Confederation for the
Registration of Gas Installers—inspector. We feel
that that meets most of the objectives. Sound
insulation is a particularly tricky issue, on which
the Executive—and the committee, I am sure—
receives a great deal of correspondence. It is
worth bearing in mind that if a house fails the
tolerable standard it can be closed, it can be
compulsorily purchased and it can be demolished.
The powers go that far. Although sound insulation
is a thorny issue, we feel that it does not lend itself
to such powers.

09:45
The Convener: One of the key principles of the
bill is to modernise housing to the tolerable
standard. Will you outline to the committee what
impact the changes will have?
Archie Stoddart: As David Rogers said, the
tolerable standard is the basic condemnatory
standard below which we are saying that a house
cannot be lived in. A number of powers kick in on
that. The task force recommended three areas
that we should consider in relation to the tolerable
standard, two of which we have included in the bill.
The first area is basic thermal insulation and the
second is electrical safety. The third area that the
task force referred to was lead in the water supply.
That is not mentioned in the bill because the
tolerable
standard
already
includes
a
consideration about a supply of wholesome water.
There is a recent European Union directive on
water quality, which is transposed into the Scottish
water regulations. That will measure what comes
out of the tap and, as long as water does not
exceed the thresholds, there is protection from
lead.

The Convener: I am not sure whether you had
a chance to see the Napier University study that
was published yesterday, which received
considerable coverage in the media. The study
suggested that insufficient sound insulation in a
property can have a serious effect on people’s
quality of life and can make living in a property
intolerable. Insufficient sound insulation has
proven health effects. Is there scope for it to be
reconsidered?
Archie Stoddart: I have not read the study,
although I saw the coverage of it. There is no
doubt that transmitted noise is a major problem. I
used to work on the housing management side
and am aware that there are many complaints
about noise but, again, the question is about what
the appropriate vehicle is to address the issue. A
condemnatory standard can lead to a house being
demolished, so given the limitations of many types
of house construction in relation to sound
insulation, it strikes us that the tolerable standard
is not the place to address that issue.

In practice, some modelling work has been done
under the housing condition survey and,
depending on where it is pitched, we think that it
could bring another 40,000 houses under the
ambit of failing the tolerable standard. However,
that depends on what is found out on the ground.
The important point is where we pitch the
standard. We envisage setting up a group of
experts to advise us on the new provisions and on
the existing ones to see whether they are fit for us
to go ahead. I remind the committee that we are
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The Convener: How do you respond to the
concerns of some local authorities that the
national guidance on the tolerable standard might
be too restrictive and inflexible?
Archie Stoddart: We want to draw up the
guidance with reference to stakeholders and
experts. It seems to be unfair that a house might
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be condemned as being unfit to live in in one area,
whereas in another area a house that is in the
same condition could be regarded as being fit to
live in. It strikes us that a condemnatory standard
should have a consistent baseline throughout the
country.
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relation to a particular house. However, if a tenant
wants recourse to redress, the private rented
housing committees will offer an appropriate
mechanism that will obviate the need to involve
the local authority in what is, in essence, a
landlord-tenant arrangement, by operating as a
tribunal that can help to sort out disputes if the two
parties cannot agree.

Mary Scanlon (Highlands and Islands) (Con):
I look forward to the revised repairing standard.
Will the witnesses describe the organisational
structure of the proposed private rented housing
committees? I understand that local authorities will
operate the national registration scheme for
private landlords. Local authorities are obviously
also responsible for planning and housing. Will
private rented housing committees be part of an
organisation that is separate from local
government?

Mary Scanlon: You touched on this, but will you
briefly explain the changes to the repairing
standard and landlords’ obligations? How will the
changes benefit tenants?
Roger Harris: The existing repairing standard is
comprehensive; it requires that a house be fit for
human habitation and includes a number of other
requirements. We are modernising the standard
and rationalising the various strands of legislation
that make up the standard. We will include
fixtures, fittings and appliances that are part of the
let and we will require that furnishings that are
provided as part of the let can be safely used for
the purpose for which they are provided. The
requirements will not impinge on matters such as
quality and fashion.

Roger
Harris
(Scottish
Executive
Development Department): The provisions to
which you refer address the interests of private
tenants in order to ensure that landlords meet their
obligations to maintain houses in reasonable
repair. Currently, a repairing standard exists in
statute, which tenants may enforce through the
courts. In the interests of encouraging
improvements in the private rented sector, the bill
will provide for a different method of enforcement,
which will operate through the private rented
housing panel and committees. In answer to your
question, the approach represents an expansion
of the role of the existing rent assessment panel
and committees, which are separate from local
government. The rent assessment panel will be a
non-departmental public body that has tribunal
status.

The rationale behind expanding the elements
that the repairing standard covers is that the new
elements are all provided as part of the let by the
landlord, so it is only reasonable to expect the
landlord to keep them in reasonable condition and
repair, as is normal good practice. That should be
a step forward for tenants, because the law will
reinforce tenants’ expectation of what they have
agreed with the landlord and what they pay for
under a let to be kept in reasonable repair.
The other major benefit for the tenant is an
easier route for redress, which will be less
daunting and should be quicker. That should
encourage more tenants to use the option, rather
than say, “I won’t bother; I’ll move somewhere
else.”

We propose to build on the existing
organisational structure, which comprises a central
administrative operation with a president, a vicepresident and a panel of about 30 members from
throughout the country, from whom committees of
three members will be selected according to the
case and its location. The same general approach
will be used in the future: a committee will
comprise a chairperson—who will be a solicitor—a
surveyor and a lay person.

Mary Scanlon: That is the crux of the bill. How
will we ensure that landlords and tenants are
aware of the new legislation and of the fact that
their expectations should be realised and should
not just remain expectations?

Mary Scanlon: I am aware of the organisation,
but is there potential for conflict with local
authorities, given their enormous responsibilities in
relation to housing planning and standards, which
the bill will expand? For clarification, did you
consider bringing the private rented housing
committees into local government or did you
always think that there should be a separate
body?

Roger Harris: That is a perennial problem. The
housing improvement task force and other
research identified poor knowledge of rights and
obligations in the rented sector. In response to
that, we have run the better renting Scotland
publicity campaign in the past year, which grew
out of that awareness and the need to spread
more information about licensing of houses in
multiple occupation. That has run for a while. We
have a website that explains—in clear terms, we
believe—what it means to be a tenant or a
landlord and gives access to a range of
information. We have run a publicity campaign

Roger Harris: We thought that the body should
remain separate, because it relates to the
landlord-tenant relationship. In parallel, a local
authority will have the various powers that part 1
of the bill will confer on it, should it want to act in
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through the press—through editorials—and
through buses and so on, which links up with what
councils do locally. We do not yet have proposals
for more activity, but we expect to continue with
that exercise, which will be based on the existing
materials and the existing website.

although there are some areas in which we have
not been able to do it—for example, the provisions
on demolition are so specific that it would make
little sense to try to shoehorn them into the work
notice. In practice, it will mean that we will, as far
as possible, have a single notice and a single
procedure, which seems to us to be more
straightforward.

There are all sorts of ways to give tenants
information, such as co-operation with university
and college accommodation services and student
unions to catch that part of the sector, and placing
information at places to which people go to find
out about letting property or to advertise property.
Registration of landlords will mean that local
authorities have a handle on who the landlords are
in their areas. We expect a clear statement of their
legal obligations to be presented to landlords in
the registration process. A range of activities is in
progress to help to spread awareness.

Christine Grahame: It seems to me that a work
notice can be served for a lesser state of disrepair
than that for which a notice can be served under
the existing position. Is that correct?
Archie Stoddart: The current position is that a
notice can be served if a house is in serious
disrepair.
Christine Grahame: Will you give me an
example of serious disrepair and of the proposed
situation so that I can understand the difference?
Would it be serious disrepair if the roof was falling
in?

Mary Scanlon: Some respondents to the
consultation felt that the private rented housing
panel’s remit should cover a wider range of issues
and all tenures. What is your response to that?

Archie Stoddart: Serious disrepair would be,
for example, a hole in the roof. Disrepair that is not
serious but could become so might be a roof that
is in such a condition that, if it was left, slates
would come off, which would lead to there being a
hole. It is simple as that. It is a matter of being
able to identify work that, if it is not done, will lead
to serious disrepair. The roof example is a great
one. Another one would be a situation in which, if
nothing was done to address the disrepair in the
windows of a house, they would fall out, although
they are not yet falling out.

Roger Harris: For the repairing standard in the
social rented sector, a structure of regulation and
the Scottish Public Services Ombudsman provide
reassurance and backing for tenants.
On the broader question of whether the
expanded panel should have tribunal roles in
relation to other housing matters, we are aware
that the Chartered Institute of Housing in Scotland
has presented a case for a much broader housing
tribunal, but that is a very big issue. The
suggestion deserves consideration, but we would
need to examine the extent to which the existing
dispute resolution processes are unsatisfactory. If
we found a case for the proposal, the question
whether a new tribunal would provide a better and
more cost-effective approach would have to be
considered. Much work must be done to examine
such issues more carefully. We have decided to
review the evidence, but it would not be
appropriate to insert such a measure in the bill at
the drop of a hat.

Disrepair has been identified as a very important
issue by local authorities, which feel hamstrung
that they have to wait until reasonably good
houses go bad before they can intervene. It is also
of great concern to neighbours who watch the
house next-door to them fall into disrepair,
because when disrepair becomes serious, it can
impact on other properties.
Christine Grahame: At the end of my row of
houses, there is a property that is, at last, getting
something done to it. It has not been properly
occupied for 10 years. If, as you say, a work notice
is for a roof that does not have a hole in it but
might develop one or windows that, although they
are not falling out, are 50 years old, have not been
kept up and have wood that is looking a bit rotten,
will there not be an awful lot of applications for
work notices?

Christine Grahame (South of Scotland)
(SNP): Good morning. What will be the main
advantages of a section 30 work notice—a single
work notice as opposed to an improvement and
repair notice?
10:00
Archie Stoddart: The housing improvement
task force was concerned to consider house
condition as a spectrum. The task force felt that
the break between improvement and repair
notices was artificial so, in the bill, we have
attempted as far as possible to provide for all the
work that is related to condition to be specified in a
single notice. We have largely achieved that,
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Archie Stoddart: That would depend on
whether the work would be done under a work
notice or a maintenance order, to which I am sure
we will come. It will be for the local authority to
issue the notice. I suspect that people will not
apply to have notices served on them but that
neighbours will contact the local authority and say
that they are concerned about the property or
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house. I am not sure whether the bill will lead to
more applications, but there is certainly broader
scope for the local authority to intervene, so it
should lead to more intervention.

1872

we propose that any local authority notices should
be held in that register.
In developing our guidance with stakeholders,
we could consider whether local authorities would
find it helpful to have a steer as to where the
appropriate powers are.

Christine Grahame: Will there be a standard
that applies in all local authorities? One of the
previous witnesses touched on the need for a
standard throughout Scotland to ensure that one
local authority is not more rigorous than another.
Archie Stoddart: That point was made on the
tolerable standard, which relates to condemning
houses.

Christine Grahame: I was going to mention
that. Which piece of legislation will authorities
use? They will want to avoid ending up in court
having used the wrong one. The Housing
(Scotland) Act 1987 comes into it somewhere, too,
because of the test of resources for repair work.

Christine Grahame: That is correct, but what
about disrepair? Will there be a standard for that?

Archie Stoddart: The test of resources as set
out in that act would still apply.

Archie Stoddart: I think that it will be much
more a case of local authority officials reaching a
judgment. It is easy for us to prescribe the
tolerable standard—if a house does not have an
inside toilet, that is unarguable—but individual
local authorities will have to exercise their
professional judgment much more on disrepair.
However, all work notices are underpinned by
rights of appeal, so there is a due process if
people feel aggrieved.

Christine Grahame: The policy memorandum
states:

Christine Grahame: Would that right be used if,
for example, one local authority was tougher than
another?

Archie Stoddart: That relates to the power that
common owners currently have to inspect
insurance policies. People can inspect them and
satisfy themselves that someone has paid an
insurance policy. We examined the matter of
insurance because the task force had considered
the possibility of requiring compulsory common
insurance. That idea was rejected, on the grounds
that it would be very difficult to achieve. We felt
that if a local authority serving a statutory notice
could inspect an insurance policy, that would
reinforce the importance of buildings insurance.
However, we encountered a number of difficulties
with that. Although insurance is compulsory in
these circumstances, there are occasions on
which it is not required. For example, if people
are—

“the Executive has concluded that the benefits of”

giving local authorities
“the power to inspect the insurance policies relating to flats
in tenements … would be limited”.

I take it, then, that the Executive will not give them
that power.

Archie Stoddart: It might be used if one local
authority was perceived to be more rigorous about
disrepair.
Christine Grahame: The bill interacts with the
provisions of the Building (Scotland) Act 2003. It
also interacts with the Housing (Scotland) Act
2001, does it not?
Archie Stoddart: There is a little bit of
interaction with the Tenements (Scotland) Act
2004.
Christine Grahame: Is it not a bit confusing that
we have housing acts interacting all over the
place? Will you explain how the bill interacts with
other housing legislation?

Christine Grahame: Sorry—could you run that
past me again? You say that insurance is
compulsory.

Archie Stoddart: The Building (Scotland) Act
2003 is not a housing act, of course. It deals with
all properties and tends to focus on dangerous or
obstructive buildings. That act can capture
domestic and non-domestic buildings, but the bill’s
powers are focused on residential buildings,
although they can interact with non-domestic
property if it is part of the building. A suite of
powers is available. The bill’s powers are tailored
to housing, whereas those in the Building
(Scotland) Act 2003 relate to buildings in general.

Archie Stoddart: To be clear, this is about
buildings insurance. In cases where there is
shared, common ownership, for example in a
tenement, an individual owner has the right to
inspect their neighbour’s policy.
Christine Grahame: I do not think that a lot of
people know that.
Archie Stoddart: That is a fairly new thing, to
be fair. We considered whether putting the local
authority in the neighbouring owner’s shoes—

Another way in which the bill interacts with the
Building (Scotland) Act 2003 is that the act sets up
the building standards register that each local
authority must hold. Building on those provisions,

Christine Grahame: You say that that right is
“fairly new”. Since when have co-owners in a
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tenement been entitled to look at each other’s
buildings insurance?

Jean
Waddie
(Scottish
Executive
Development Department): Under the current
system of repair notices and improvement orders,
local authorities can go in and do the work if it is a
repair. If it is an improvement, however, they must
compulsorily purchase the property. With a single
work notice, authorities will be able to go in and do
the work and claim the money back on any—

Archie Stoddart: Since the Tenements
(Scotland) Act 2004 came in, which was in
November last year, I think.
Christine Grahame: That is interesting
information for anybody currently living in a
tenement flat.

Christine Grahame: Here is a daft-lassie
question coming your way: could you give me an
example of a repair and an example of an
improvement?

Archie Stoddart: If it would be helpful, we could
get the committee some background information
on that.

Jean Waddie: There is an example coming up
in Glasgow. Fixing a roof is a repair, but putting
cladding on a building that has not had it before is
an improvement.

The Convener: For your information, and to
remind committee members—although they
should also be aware of this—staff in the
Tenements (Scotland) Bill team, who worked with
the Justice 2 Committee, have said that they will
make themselves available to give committee
members a briefing on what is contained in the
Tenements (Scotland) Act 2004, as that bill
became. They will be going over some of this stuff.

Cathie Craigie: I think that Christine Grahame
has succeeded in making the provisions seem
more confusing than they are. I am happy to see
the measures contained in the bill. One of the
things that concern me, however, is something
that other members will have dealt with during the
past few years. An example might be a four-in-theblock flatted property that has three tenants and
one owner-occupier on the ground floor who has
not got water coming in and who refuses to be part
of the local authority scheme to repair the roof.
The provisions will protect the tenants in the block
and give powers to local authorities so that they
can take action against an owner who is refusing
to maintain or repair their property.

Christine Grahame: That is important to know.
Archie Stoddart: Could I address the point
about insurance?
Christine Grahame: Please do.
Archie Stoddart: We considered whether it
would be useful to put the local authority in the
shoes of a neighbouring owner to allow it, too, to
inspect that owner’s policy. When we investigated
that matter, we discovered a number of difficulties.
First, there are qualifications as to the requirement
to have insurance, which I am sure that the
Tenements (Scotland) Bill team will go into. That
covers instances where insurance cannot be
obtained on reasonable terms, for example.
Secondly, there was a dilemma as to the practical
enforcement. We reached a view that, although
such a provision looked good, it would not do
anything. We decided not to progress with it in the
bill.

Archie Stoddart: One of the main themes that
runs through the bill is the protection of individual
neighbours and the wider public. If a notice is
served, it might have to be enforced, which could
mean the authority going into the flat and doing
the work.
Cathie Craigie: The exercise of local authority
powers under current legislation can take a long
time and if a case has to be taken through the
courts, it can drag on for a long time. Will the bill
provide a faster process for getting a new roof, for
example?

Christine Grahame: I want to move on
quickly—I have lots of questions. Could you
elaborate on local authorities’ enforcement
powers, for example in relation to how demolition
and closure orders fit within the proposed new
framework?

Archie Stoddart: The process is still
underpinned by appeals procedures, which are
detailed in various parts of the bill. Of course, it
depends on the nature of the problem. If there is
an emergency, the local authority has the power to
intervene much sooner.

Archie Stoddart: One of the significant features
of the proposed arrangements compared with the
previous regime is that the local authority can
have the power to go into a house and carry out
work—that
involves
work
notices—without
necessarily having to purchase the property
compulsorily, as it would previously have had to
do. There remains the potential for local
authorities serving demolition notices to purchase
the property compulsorily and carry out the work.
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I cannot guarantee that the new process will be
quicker, but the local authority might be more
willing to act because the powers will be more
flexible and the system will be less rigid. However,
I cannot guarantee that the procedures in all cases
will necessarily be quicker.
Donald Gorrie (Central Scotland) (LD): I will
focus on section 42 and the following sections,
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which are about maintenance orders. There is a
lot of good stuff in those sections, but I still have
one or two questions. Section 42(2)(b) says that a
maintenance order may be made if

1876

spell out timescales, how the money should be
contributed and the key tasks. We are talking
about things such as the cleaning of gutters, the
painting of windows and the servicing of the door
entry system—almost factoring-type work.

“the house has not been, or is unlikely to be, maintained to
a reasonable standard.”

Landlords would also have duties under the
repairing standard. My colleague may want to add
his comments.

How do you decide that a house is “unlikely” to be
so maintained? Is it merely that the house has a
history of not being maintained or do you say,
“This guy Donald Gorrie is pretty vague; he
probably won’t look after his house properly, so
we’ll put an order on him.” There is a slight
element of putting the guy in jail because you think
that he might commit a murder.

10:15
Roger Harris: We have already discussed the
repairing standard and, as Archie Stoddart says,
landlords have duties. There are means of
enforcing them.

Archie Stoddart: The provisions will be
enforced largely because of complaints to the local
authorities that common owners have not been
able to secure maintenance. Ultimately, the local
authority will take a view and it might well be that
the history of a property is the best predictor of
what will happen in future. We think that
neighbours who cannot secure common repairs
will apply to the local authority for assistance.
Although the maintenance orders can be
appealed, lack of co-operation is quite a strong
indicator. One of the task force’s major objectives
was to try to ensure co-operation between owners
because that is one of the major problems in
getting day-to-day repairs and maintenance done.

We will no doubt be discussing the scheme of
assistance, under which there is scope for
practical assistance. We want local authorities to
help people to understand what is needed and
how to go about it, and to help them to overcome
a range of barriers. Those barriers might not be
financial but might be simply the practical
difficulties of organising contractors.
We will expect greater subtlety from local
authorities when they are dealing with particular
situations. We intend that they should assist
people, in a variety of ways, to understand how to
go about things.
Donald Gorrie: I want to ask about what I call a
sinking fund and you call a maintenance plan. Will
virtually every flat-dweller in Scotland be involved
in some sort of joint sinking fund or maintenance
plan?

Donald Gorrie: I will pursue that point. If an
owner says, “My windows are perfectly okay,” and
the council says that they are not and that unless
they are repaired soon, they will be up the creek
completely, who wins and how is that decided?

Archie Stoddart: The Executive regards sinking
funds as a good way of securing the funding of
maintenance, but we do not require a sinking
fund—although, under a maintenance plan, a local
authority could require one. There would therefore
be a requirement only as part of a maintenance
order or when the local authority places such a
requirement. I do not think that that will capture the
majority of tenants.

Archie Stoddart: The local authority will serve a
maintenance order. That lasts for a year and can
require the preparation of a maintenance plan that
might last for up to five years. If the owner does
not think that that is fair, they can appeal to the
sheriff and ultimately the sheriff will determine the
case.
Donald Gorrie: Some of the councils that we
visited in urban areas, such as Glasgow, and rural
areas, such as Perth and Kinross, made the point
that problems might arise because of people who
have become landlords almost by accident. They
are not professional landlords, but they are not
Rachman landlords although they do not fully
understand their duties or the technicalities of the
law. How could that be dealt with if it is all to be
done by agreement? If people are well meaning
but not entirely on the ball, how can they be
brought on board?

Donald Gorrie: What happens if somebody
sells their flat? Would it be part of the deal that the
new person would have to start paying into the
sinking fund? Does the outgoing person’s money
stay in the sinking fund?
Archie Stoddart: We are not prescribing that in
the bill. Local authorities will be able to support
residents in the setting up of a sinking fund—not to
put money into maintenance but to do things such
as drawing up a constitution, a memorandum and
articles, and agreeing the principles of the
management of the fund. However, it would be a
matter for the owners.

Archie Stoddart: There are two parts to that
question. The maintenance order is the device
whereby if people want to do something but are
not quite sure what it is, they can get assistance
from the local authority to decide. The order will

Scott Barrie (Dunfermline West) (Lab): I want
to turn to chapter 7, on adaptations arising from
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disability. Have you considered the impact of the
bill on landlords’ willingness to let to disabled
tenants? Given that section 52 lists the reasons
that a landlord may give to refuse tenants’
requests to adapt property, do you think many
requests will be granted in the first place?

sheriff would no doubt take account of the grounds
that were listed in the statutory provisions.
In light of the recent discussions at Westminster
on the Disability Discrimination Bill, which contains
a similar provision, we are exploring possible
means of support that would make the process
easier for tenants. We will discuss that issue with
the Department for Work and Pensions and the
Disability Rights Commission. The basic provision
is that there is a right of appeal, but we are
thinking about how we could help people to make
use of that right.

Roger Harris: We do not have firm information
on either of those questions. The provision is
based on principles and it would be difficult to
make confident predictions on how many people
would be affected. We think that around 18,000
people in the private rented sector have some
physical disability. However, it would be going
several steps beyond our level of knowledge if we
tried to take that statistic and predict how many
people would need an adaptation and how many
of those would have a landlord whose initial
reaction would be to refuse.

Scott Barrie: Although that gives me a bit of
comfort, I am not totally convinced, because as
soon as we mention that someone has to go to
court to do something, that brings up
considerations such as the cost of legal
representation and the whole way in which civil
cases are heard in our courts. That proposal
certainly needs to be examined; we will perhaps
return to it at a later date.

On whether there will be a reduction in supply,
we have to bear in mind that discrimination issues
arise, and they are dealt with at Westminster. A
landlord who refuses to consider a prospective
tenant because of their disability would be running
great risks. The provision in the bill is likely to be
used mainly in connection with people who
become disabled while they are tenants. It
therefore should not affect supply but should help
those people to remain in their homes rather than
having to move elsewhere.

In the case of a disabled tenant who had made
an adaptation, would a local authority assistance
grant cover the costs of reinstatement, to restore
the property back to its original condition? Am I
right in thinking that such costs would not be
covered? Might that not put someone off the idea
of getting an adaptation done?
Roger Harris: In light of the bill’s provisions on
adaptation, we modified our proposals on the
range of work that would be covered under the
scheme of assistance to include reinstatement in
cases in which an adaptation has been carried out
under the bill. Just as a local authority could
provide assistance for the adaptation, it could
provide assistance for the reinstatement to which
the tenant might be committed.

The number of cases is very difficult to predict.
However, the provision is based on principles and
it was widely welcomed during the consultation
stage. We feel that although it may not be possible
to point to a large number of cases in which the
provision would have to be used, the fact that
there is such a provision will no doubt help to
influence landlords. That goes back to what we
talked about earlier. The registration provisions
and wide publicity will bring to landlords’ attention
their obligations. We think that that will help to
change the climate and will ensure that landlords
are more prepared to be reasonable about
allowing their tenants to make adaptations so that
they can continue to use the house that they rent.

Scott Barrie: I have one further question,
provided that the convener will indulge me. Was
consideration given to offering tenants the right to
request adaptations to common areas? In other
words, will tenants be able to have adaptations
carried out to enable them to access a property?

Scott Barrie: I do not think that anyone has any
difficulty with the principle; people are interested in
the detail of how the provision will work in practice.

Roger Harris: That is clearly an issue, because
it does not make much sense to allow someone to
improve a property if they cannot get into it.

If a tenant said that they wished to carry out
some sort of adaptation and the landlord refused,
what process would be followed? Would there be
an appeals mechanism? Would a tenant be able
to argue that their landlord was acting
unreasonably and that they should be allowed to
do the work in question? What would that
mechanism consist of?

The provision in the bill is about the relationship
between the tenant and the landlord. It will work by
inserting a provision in their contractual
relationship. According to the definitions in the bill,
a house includes its common parts. As far as the
tenant-landlord relationship is concerned, the bill
means that the landlord has the same obligations
in respect of the common parts as they do in
respect of the property that they own. However, it
is clear that other owners have an interest in the
common parts. The bill does not impose a
requirement on other owners to refuse to give

Roger Harris: The bill will allow the tenant to
appeal to the sheriff court. In making a decision on
whether the landlord had been reasonable, the
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consent to an adaptation only on reasonable
grounds. That is a much broader issue in that it is
to do with ownership rather than the relationship
between the landlord and the tenant.

1880

Katie Wood: Section 161.
Christine Grahame: Is the communication to be
served by recorded delivery?
Katie Wood: Section 161 covers that as an
option. It explains that the communication can be
served according to the usual gamut of options for
service.

Of course, the same problem applies to owneroccupiers who need to carry out adaptations to
common parts. How do they ensure that other
owners on the stair do not refuse unreasonably?
That question relates to wider issues of property
law, and we were unable to deal with it in the bill
because of the complexity of the issues. It is also
an issue for the equivalent rights in the Disability
Discrimination Bill at Westminster. We are
discussing the matter with the Department for
Work and Pensions, which has set up a working
group because there is no provision for common
parts in its bill either. We need careful discussion
about what the issues are, how they impinge on
general property rights and how we can resolve
them.

Christine Grahame: That clarifies the matter.
I want to know more about the provisions on
“rights of appeal to the sheriff against work notices,
maintenance orders and other measures.”

Will you explain and develop that a little? Also, you
may not be able to answer this, but will legal aid
be available to anyone who goes to appeal?
Archie Stoddart: I do not know the position on
legal aid, I am afraid.
Katie Wood: We do not have any specific
provisions on legal aid.

In the meantime, the provision on the landlordtenant relationship is a step forward and it will deal
with many circumstances that arise in relation to
common parts.

Christine Grahame: From your inquiries, do
you know whether that will be the case?
Katie Wood: We have not investigated that, but
I am more than happy to take that question back.

Christine Grahame: I have a couple of
technical questions on section 60, on service of
documents. Section 60(2) gives a list of the people
on whom documents must be served, and it
includes the catch-all

Patrick Harvie (Glasgow) (Green): Part 2 of
the bill is on the scheme of assistance for housing
purposes. Will you explain the rationale for moving
from mandatory grants to a range of forms of
assistance?

“any other person appearing to the local authority to have
an interest in that house”.

Jean Waddie: The scheme of assistance is not
only to do with statutory notices, but obviously
there is a clear link. One of the things that the task
force identified was that it is not always just a lack
of money that prevents people from carrying out
works. In tenements, it is often the difficulty of
getting everyone to agree or nervousness about
dealing with builders that makes people freeze
and do nothing. It may be that people have
sufficient funding and equity but cannot get a
commercial loan for one reason or another. The
idea behind the scheme of assistance is that it
gives local authorities a much wider range of
options to help people in an appropriate way and
to give them the right form of assistance to
overcome the particular barriers that they face.

Whom do you have in mind?
Archie Stoddart: It could be a trustee or a
guardian of someone who is incapacitated—
anyone who has an interest and a role in the
property.
Christine Grahame: Secondly, how will the
local authority know that the document has been
served appropriately? There is no guidance in the
bill about the manner of service.
Archie Stoddart: When you say “served
appropriately”—
Christine Grahame: If someone appeals
against a notice, we have to know that it has been
served properly. There will be a substantial
amount of work in the service of documents and
the method of service will be important, but the bill
does not detail how it must be carried out.

Another issue is the fact that statutory notices
trigger mandatory grants in all cases. In some
cases, statutory notices are issued to help people
to get all their neighbours to work together, but in
other cases they are issued because someone
has not fulfilled their obligations and has not done
the maintenance that they should have done. It did
not seem appropriate that that should trigger a
payment to them to carry out that work and, in
some cases, that discouraged local authorities
from taking action. The need to have a wider
scheme that helps local authorities to give more

Katie Wood (Scottish Executive Legal and
Parliamentary Services): In the general and
supplementary provisions in part 8 of the bill,
section 161 is on formal communications,
including the service of a notice. It sets out fairly
fully what effective—
Christine Grahame: Sorry, what section is that?

10
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appropriate assistance is the reason behind the
move.

difficulty in providing some of the forms of
assistance?
Jean Waddie: Some local authorities are
already moving in that direction. There is no need
for specific powers to offer advice and assistance,
and some local authorities are working those
things up. Some authorities are also showing an
interest in developing loan products.

10:30
Patrick Harvie: Glasgow City Council has
highlighted the low average incomes and high
amount of disrepair in the city. Does the Executive
think that the alternative forms of assistance that
are available will be realistic in an area such as
Glasgow?
Jean Waddie: It will be up to the local authority
to use the most appropriate and cost-effective
form of assistance to get the work done. There is
no point in giving a form of assistance that does
not achieve its aim. Grants will still be available if
that is what is needed. If there are other problems
and other forms of assistance are more
appropriate, they will be available. However, if
grant is what is needed, that will still be an option.

We recognise that new skills will be introduced
and the Executive will assist, as far as it can, with
the provision of guidance and networks through
which the local authorities can share good
practice. Local authorities do not necessarily have
to make the loans; they can support non-profitmaking lending organisations that will make the
loans on their behalf. A fair number of such
approaches are being developed in England and
we are interested in spreading that practice in
Scotland.

Patrick Harvie: Does
same level of take-up
currently is of grants?
amount of repair being
provisions?

the Executive expect the
of assistance as there
Will we see the same
done as a result of the

Patrick Harvie: I expect that, if local authorities
decide to provide the forms of assistance through
another organisation, that would be a non-profitmaking organisation rather than a commercial
bank.

David Rogers: The intention behind the
provisions is to enable more work to be done by
targeting financial assistance where it is needed
most. If local authorities have a menu of forms of
assistance available to them, including loans and
advice as well as grants, the existing resources
should stretch further.

Jean Waddie: Yes. Local authorities may be
able to help people to access loans through
commercial banks, through the use of independent
financial advisers and so on, but there is provision
in the bill for local authorities to give funding to a
non-profit-making lending organisation to do those
things for them.

Patrick Harvie: If, a few years down the road,
after the bill is enacted, we do not see an increase
in the amount of repair work that is taking place,
that will be a time to reconsider what is being done
through the legislation.

Patrick Harvie: Which section is that provision
in?
Jean Waddie: It is in section 88.
Patrick Harvie: Glasgow City Council also
expressed concern about the means test for the
grant system. Do you see any strength in the
argument that a local authority with, for example, a
large student population might need to change the
means test in its area?

David Rogers: Yes. It will also be an issue to be
considered in future spending reviews.
Roger Harris: There is provision in the bill for
ministers to give guidance or directions on the use
of the assistance powers, if necessary. If, further
down the road, there was evidence that the
legislation was not producing a significant increase
in the amount of repair in certain authorities, the
powers would exist to impose the use of good
practice as demonstrated elsewhere to tune how
things were done and to ensure a bigger impact, in
terms of numbers across the board, on housing
quality in any given area or across Scotland as a
whole.

Jean Waddie: Obviously, the detail of the
means test will be in secondary legislation. If there
are arguments about the detail, we can go into
them when we get to that stage. We would be
looking for consistency across the country. The
intention is to have a national means test.
However, there is a need for some flexibility to
deal with local circumstances. The bill allows one
form of flexibility by enabling the local authority to
reduce the applicant’s contribution, in certain
circumstances and with ministers’ consent. The
regulations relating to the means test would set
out the kind of categories that that could be used
for and the local authority would come to ministers
with a proposal for exactly how it would use that
flexibility.

Patrick Harvie: That is helpful. Thank you.
Concern has also been expressed about local
authorities’ capacity to develop financial services
or what the committee paper calls “loan
products”—I have difficulty in bringing myself to
use that phrase. Do you recognise any strength in
the argument that local authorities may have
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Patrick Harvie: Can you explain in more detail
how disabled adaptations will be dealt with under
the new system?

1884

recognise that the proposal has the potential
greatly to benefit sellers and buyers, which is no
doubt why it is in the bill. One of the policy
objectives behind the provisions has been to
improve the condition of private sector housing
stock. How will that happen?

Jean Waddie: Do you mean what forms of
assistance will be available?
Patrick Harvie: Yes.

David Rogers: The idea behind the single
survey is to give information about the house’s
condition to the seller before they put the house on
the market and to give information to all
prospective buyers. There are three legs to the
survey’s purpose, one of which you have
identified—to provide information about the
condition of houses as a market mechanism to
deliver improvements in Scotland’s housing stock.
The background is that most people rely on a
valuation report when they buy a house and they
do not get much information about the condition of
the house. Many people face big repair bills after
they have bought. The single survey will expose
such information and the repairs that are likely to
be required before there is a bid, so it will
influence purchase decisions. Therefore, it is a
market driver for better house maintenance and
repair.

Jean Waddie: At the moment, there are two
parts to disabled applications. For standard
amenities—it is easiest to think of them as being
bathroom facilities—there is, at present, a
mandatory grant. That is being kept; there will still
be a mandatory grant for standard amenities. For
all other forms of adaptations, there is a
discretionary grant, which means that the local
authority can simply say, “We don’t do that kind of
adaptation. Sorry, go away.” The bill will introduce
mandatory assistance for all forms of disabled
adaptations. Councils will have to provide grant,
loan or another form of assistance. Again, the
decision will depend on what is appropriate for the
individual.
That fits in with the joint future agenda. The
Executive’s agenda is to get social work, health
and housing to work together to ensure that
people come up with the most effective solution for
the individual’s needs. The flexibility will ensure
that the scheme of assistance can work alongside
money that might be available from other sources.

Mr Home Robertson: So you see the provision
as a useful way of compelling people to take stock
and to face the facts about the property that they
want to sell or buy.
David Rogers: The information will be available.

Patrick Harvie: The policy memorandum
mentions issues around some minority ethnic
groups, particularly some Muslims who consider it
wrong to pay interest on loans. The memorandum
says that work is on-going in that regard. Has
there been any progress towards developing
alternative approaches?

Mr Home Robertson: The pilot has not been
terribly encouraging. We are told that there were
only 74 such surveys in seven months—there
were 65 in Glasgow, five in Inverness, three in
Dundee and one in Edinburgh. Those figures may
not be up to date, but they still represent a very
low proportion of the number of sales that took
place. Given the poor response to the pilot, how
do you hope to make the scheme work?

Archie Stoddart: The important issue is
whether Sharia-compliant loan products are
available. The Council of Mortgage Lenders has
assured us that they are. However, we need to
engage with the council and Islamic groups to
ensure that the guidance specifies clearly the
criteria that would make such products Sharia
compliant.

David Rogers: The pilot had two purposes, one
of which was to test the single survey concept. We
will have to look closely at the pilot’s results to
inform the details of the scheme’s design. The
other key purpose was to test the market’s ability
to deliver single surveys on a voluntary basis. The
Executive believes that it is abundantly clear from
the pilot that that cannot be done. The feedback
from people who have participated indicates that
the big disincentive to sellers is the cost of paying
up front for a survey. We envisaged that there
could be marketing advantages for some sellers in
providing information about their houses, but it
appears that the incentives for most sellers are
insufficient to make them want to participate
voluntarily in the scheme.

Patrick Harvie: Is the Executive already in
dialogue with Muslim organisations?
Archie Stoddart: We sought their views through
the consultation process but did not hear much
from that. We are arranging to meet some Islamic
finance experts to ensure that we are clear about
the exact terms of what we should be asking in
order to get the appropriate answers.
Mr Home Robertson: Part 3 of the bill relates to
the provision of information on the sale of a house.
I think that that means that it deals with the single
survey. Lawyers and surveyors have expressed
some scepticism about that initiative, which is not
altogether surprising. Most of us, however,

Mr Home Robertson: Or for their agents to do
so, perhaps.

12
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David Rogers: We will look closely at the pilot’s
results, but the bottom line is that, in most cases,
there are insufficient incentives for sellers.

1886

10:45
Mr Home Robertson: Has anything arisen from
the survey that you would like to change, or are
you not ready to comment on that?

Mr Home Robertson: The policy memorandum
notes that there has been further research on the
contents of a purchaser’s information pack. Can
you give more information about that research and
about what evaluation will be carried out of the
model that was used in the pilot?

Neil Ferguson: Can you expand on what you
mean?
Mr Home Robertson: The pilot scheme has
been progressing, albeit rather disappointingly. I
wondered whether anything has emerged that you
are likely to take out of or add to the single survey
package.

David Rogers: I must distinguish between the
purchaser’s information pack and the single
survey. The housing improvement task force
recommended that we should have, as well as a
single survey system, a system in which the seller
provides a pack of information that includes, for
example, building warrants or Coal Authority
reports up front to prospective purchasers. I am
talking about information that a buyer would seek
under the current system after making a bid. The
purchaser’s information pack and the single
survey are separate things. Neil Ferguson might
want to talk about the research that has been
carried out.

Neil Ferguson: The steering group discussed a
number of issues at length before the pilot, which
need to be revisited in the light of the evaluation.
One is the inclusion or otherwise of the valuation
in the single survey report. That impacts on the
shelf-life of the report more than does the
condition information. That is one of the issues
that might emerge in the report.
Mr Home Robertson: Finally, why have right-tobuy sales been exempted from the single survey?
David Rogers: The transaction with the right to
buy is different. The occupant is there already and
there is no competition—there are no people
bidding for the house. Therefore, some of the
issues that we have not mentioned, but are
reasons behind the single survey, will not
necessarily apply, such as multiple valuations and
the upset price. We have addressed the situation
with the right to buy differently. We thought it
important that with right-to-buy purchases, like
other purchases, there is better information about
the house condition. The bill therefore includes
provisions to require the selling landlord to provide
better information up front. Archie Stoddart can
talk about the detail.

Neil Ferguson (Communities Scotland): The
research has been completed and the steering
group still has to meet to discuss the outcomes of
that research. It will probably come as no surprise
that the conclusion was that information packs
were unlikely to be successful if a scheme was
market led. The situation is similar to that of the
single survey. A test would probably have to be
funded by the Executive to iron out any creases. If
a scheme were to be introduced thereafter, that
would have to be done on a mandatory basis, as
such a scheme would not be market led. We are
reaching the point of arranging a test and,
obviously, we are consulting stakeholders to
progress matters.
Mr Home Robertson: I take your point about
the
distinction
between
the
purchaser’s
information pack and the single survey, although I
would think that there would be some overlap. Will
there be any further consultations on the single
survey before regulations are prepared?

Mr Home Robertson: I would like to know more
about that. I am sure that we have all heard
experiences of constituents who have exercised
their right to buy and discovered that they were
taking on liabilities and responsibilities of which
they were simply not aware. That is an important
area.

Neil Ferguson: Yes. We have been working
with stakeholders all the way along the line since
the task force recommended the single survey
pilot.
The
steering
group
consists
of
representatives of the Royal Institution of
Chartered Surveyors, the Council of Mortgage
Lenders and the Law Society of Scotland, for
example—all the interested parties. We will
continue to work with the group, because we have
expressed a desire to do so, in working up the
final mandatory scheme.

Archie Stoddart: In practice, there are two
approaches to the issue. The first, which we are
exploring, is that the Executive pays for almost all
right-to-buy valuations. We envisage—there is
provision in the bill to allow us to do this—
identifying key elements in the house, such as
boilers or bathrooms, and estimating their length
of life and how much they would cost to replace.
That will build up a picture of obligation that any
householder would have, which would be made
available to the potential right-to-buy purchaser.
The second element, which causes a lot of
concern among landlords, is that where an
improvement programme is being carried out and
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the owner cannot meet their share, we would
identify any programmed works where an owner
would be likely to contribute a share and how
much that share would be. We hope that, as part
of the information provision, owners will have a
clear pounds, shillings and pence statement of
obligations that they would be likely to face. That
does not preclude their buying the house, but it
provides them with a much clearer picture of what
to expect. If we get the provisions right, nobody
should be under any illusion about what they
should have to pay.

1888

repairs, which are not urgent but for which
estimates
are
required.
You
mentioned
disincentives to sellers. Three estimates are
needed for every repair. Sellers could have 39
people coming to the door looking for estimates.
While I welcome the provision of such information,
is not the system incredibly bureaucratic?
Neil Ferguson: Category 1 repairs are those
that are urgent and need to be done immediately.
Category 2 repairs are less urgent, but will need
attention—the recommendation is for estimates to
be sought, which is good practice. I imagine that
most purchasers would be looking at category 2
repairs as those that could be done further down
the line, so they would probably deal with them
once they moved in, rather than immediately on
buying a property.

Mary Scanlon: In the consultation paper, you
mention exemptions for new-build houses. I have
not found anything on this—perhaps it is in the bill
or the additional information—but is there not a
good case for exempting new houses, given that
they come under the National House-Building
Council guarantee for 10 years?

Mary Scanlon: The problem is that it might be
difficult to sell many old houses. The Law Society
of Scotland raised the question—as did Archie
Stoddart—of how long the single seller survey
should stand. I understand that dry rot spreads at
a rate of a metre a month. If a single seller survey
is six months old, the damage could be
considerably more extensive than when the survey
was produced. Given that it is likely to take longer
to sell older houses, does that concern you? Will
new surveys be required to keep pace with the
deterioration of the fabric of the property?

David Rogers: There are powers in the bill for
ministers to make exemptions. Ministers will need
to decide what they include in the scope of the
scheme. New-build houses are a likely candidate
for exemption. The issue whether we should
exempt houses that are relatively new but are
being sold on the second-hand market is probably
more difficult and we will have to consider it
carefully. The working assumption is that they
would be included in the single survey
requirement.

David Rogers: That is one of the issues that we
will have to go into in detail in designing the
scheme. The powers are flexible enough to allow
different approaches to be taken. The housing
improvement task force took the view that the
survey should not have a prescribed shelf-life. We
need to revisit that and to check whether it makes
sense in light of the information from the pilot and
from further discussions.

Mary Scanlon: Even if they are sold on within
the 10-year guarantee period? The guarantee
stays with the house.
David Rogers: We will have to consider the
extent to which the guarantees cover the nature of
repairs across the board that owners are likely to
face.
Mary Scanlon: Have you asked whether the
single survey is acceptable to all lenders?

The Convener: Cathie Craigie has a short
question, but it must be short.

David Rogers: During the housing improvement
task force discussion of the issue, the Council of
Mortgage Lenders took the view that the vast
majority of lenders in most cases would accept the
valuation provided as part of the single survey. We
are aware of only one instance during the pilot
scheme when there was a problem. Neil Ferguson
can go into the particular circumstances of that
case. The Council of Mortgage Lenders is still
taking the line that it expects the valuation to be
acceptable in most cases, but its members
reserve the right to require a different valuation if,
for some reason, they have an issue with a
particular surveyor or circumstance.

Cathie Craigie: In response to Mary Scanlon’s
questions, it was suggested that we could have
exemptions for new houses. My experience is that
the guarantee that buyers of new properties
receive in many cases is not worth the paper that
it is written on. How could a second owner get
building companies to honour a guarantee? I
would like the Executive to consider that. In
addition, I support the principle of a single seller
survey, but there seems to be universal support
for a valuation survey. Why do you feel it
necessary to go beyond the valuation-type
survey?
David Rogers: On the first point, I can provide
the reassurance that you seek. The point that you
raise is precisely the sort of issue that we need to
look at in designing the detail of the scheme and
how it relates to new-build or nearly new houses.

Mary Scanlon: Neil Ferguson gave us a
presentation in Glasgow, which I found most
interesting. He also gave us a sample single seller
survey, which contained various category 3
repairs, which are urgent repairs, and category 2
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On the second point, of the three purposes that lie
behind the single survey, the key purpose is to
provide buyers and prospective purchasers with
better information about house condition. If the
survey was simply a compulsory valuation survey,
it would not meet that purpose. The vast majority
of purchasers already commission a valuation
survey. The problem is that, although a valuation
survey is relatively cheap, it does not give detailed
information about house condition.

1890

Jean Waddie: The Executive has a lot of
contact with local authorities; I am involved in a lot
of informal contact about licensing. Local
authorities have welcomed the change in relation
to primary legislation. The Executive does not
propose to impose things on local authorities that
the authorities do not want to do. There are
issues, particularly with regard to fees, and
ministers will be able to prescribe perhaps not how
much the fee should be, but how it should be
calculated and how the fee scale should look.
They will be able to impose the licensing
conditions that should be included in all cases.

The single seller survey would get over the
disincentive to prospective purchasers of having to
pay out for a number of full-condition surveys on
houses before they bid for them. The core of the
proposal is that purchasers should have a full
house condition survey; the proposal is analogous
to the present homebuyer scheme.

However, there will continue to be a lot of
flexibility for local authorities to make provision for
the situation of individual properties. In general,
the change will mean that we can make guidance
to which everyone will refer. We are looking not to
impose things but to develop best practice; we
want to ensure that everybody uses the goodpractice model.

The Convener: Part 4 of the bill proposes to reenact HMO licensing in primary legislation. Why is
the change needed? What effect will it have?
Jean Waddie: Ever since HMO licensing was
introduced, there have been calls for it to be reenacted in primary legislation. The current system
under the Civic Government (Scotland) Act 1982
is very general—it applies to licensing for all sorts
of activities, many of which are not even located in
premises and which certainly do not relate to
housing. It is difficult to tailor the current provisions
to a housing situation. The present provision also
gives ministers very little flexibility. The 1982 act
says that the activity must be licensed but, after
that, all the decisions are at the discretion of the
local authority.

The Convener: Having made the case for why
we should include the regulations in primary
legislation, I am interested to know why the
Executive
has
chosen
to
ensure
that
implementation will not take place in 2007. Why is
there a delay in implementation? If the changes
are necessary and need to be done, why will they
not be implemented when the rest of the
legislation is implemented?
11:00
Jean Waddie: I appreciate that point. Local
authorities have very much welcomed the
movement of the provisions into primary
legislation, but they have also said that they do not
want too much upheaval now. Licensing is just
getting to the point of settling down—people have
their procedures in place and the system has
started to work effectively. Many other provisions
on renting are coming in and the idea is to get
landlord registration sorted and up and running.
There will be general local authority engagement
with the private sector and accreditation schemes.
We want to give local authorities a long look at
what the new legislation provides so that they can
make changes in an orderly manner and move
across gradually. There are not many changes
that local authorities could not implement if they
wanted to do so, so they will be able to make
gradual changes and we will be able to switch the
legislation when we are ready.

Bringing HMO licensing under specific housing
legislation will make it easier to customise the
provisions and make them appropriate for a
housing situation. It will also make it easier to link
HMO licensing with other housing issues, in
particular those that relate to renting, tenancy law
and local housing strategies. The bill includes
powers for ministers to prescribe measures that
will make HMO licensing consistent across the
country.
The Convener: Although I understand the need
to have consistency across the country, I am also
aware that some parts of the country have higher
concentrations of houses in multiple occupation
than other areas do. What discussions have you
had with the Convention of Scottish Local
Authorities and the local authorities that have high
numbers of HMOs about the local authorities’ loss
of flexibility and discretion in the process? The
local authorities have considerable expertise in the
field: they are responsible for ensuring that the
HMO licensing scheme operates effectively and
that it provides protection to those who rent HMO
properties.

Christine Grahame: I will ask a few questions
about mobile homes. People in mobile homes
have been a very vulnerable section of the
community. I want to check what a mobile home
is. The policy memorandum states that it is a
“movable structure which is placed on a stance on a
defined site.”
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I take it that that refers to the large, fixed mobile
homes on wheels and excludes caravans, camper
vans and all those other things, but that is not
stated in the bill, which does not contain a
definition.

1892

Christine Grahame: What if the site operator
fails to inform the person of the terms?
Roger Harris: In that case, the terms will be
ineffective and it will not be possible to enforce
them.

Roger Harris: The definitions are contained in
the legislation that the bill amends, which includes
the Caravan Sites Act 1968 and the Caravan Sites
and Control of Development Act 1960.

The bill also provides for a clear six months,
starting from when a written agreement is made, in
which both parties to the agreement may apply to
the court for a variation in what are called the
express terms—the terms that have been agreed
between the parties. At present, a person who has
an agreement has six months to go to court for a
variation, but they might not get the agreement in
writing until the fifth month, so they are stuck. The
bill will change the time limit in order to solve such
problems.

Christine Grahame: The definitions are in that
legislation.
Roger Harris: Yes. Essentially, a mobile home
is a caravan for long-term residential use. The
term “mobile home” has been adopted in Scotland
to clarify that it does not have to be a touring
caravan. It is a structure that is capable of being
moved.

Christine Grahame: I do not like to put words in
your mouth, but the bill puts the balance more in
favour of mobile home owners, who have been
vulnerable in the past. If the bill becomes law,
either in its present form or with amendments, how
will people know their rights? Probably, they will
not read the bill, so will guidance or information
about what they are entitled to be made available
in an ordinary form, rather than in legalistic
language?

Christine Grahame: I picture it as being large
with a living room and so on. It is parked for quite
a long time and it is used instead of a property
rather than for touring.
What are the key changes in the bill that will
protect people who are in mobile homes?
Roger Harris: This is a complex area of the law.
Christine Grahame: That is why I am asking
about it.

Roger Harris: The parties will have a written
agreement. We will deal with the issue in more
detail as the process continues, but I expect that
the agreement will have to set out the implied
terms as well as the express terms.

Roger Harris: The changes in the bill focus on
the relationship between the owner of a mobile
home and the site operator who lets a stance to
them. The key point is the balance between those
two people. The bill contains what we think are
some core, self-evident improvements in that
relationship. Some are in connection with the
Mobile Homes Act 1983 and some are in
connection with the Caravan Sites Act 1968.

Christine Grahame: It would be useful for
people to know what their rights are and what they
are entitled to before they have an agreement.
Roger Harris: That links to the general issue
that was mentioned earlier of people’s awareness
of the measures. People will do deals on the
shake of a hand, but it is incumbent on us to
publicise the measures as widely as possible.

The main changes relate to the contract
between the owner and the operator. There are
already implied terms, in other words statutory
requirements for how the contract should operate
and what should be in the contract, which are
taken to be part of the contract whether or not they
have been agreed by the individuals concerned.
The first of the main changes in the bill is that the
site operator should give the mobile home owner a
written statement of the terms on which a stance is
let before the person buys the home. If a person
buys a mobile home direct from a site operator,
which is a fairly standard arrangement, they could
pay £30,000 for the mobile home and, as the law
currently stands, then find that the terms on which
the stance for that home is let are not revealed or
sorted out until they have paid the money over.
They are over a barrel. The change that we
propose will ensure that people know the terms of
letting the stance before they commit to buying a
mobile home.

Christine Grahame: Some respondents to the
consultation felt that the bill could have gone
further in the interests of mobile home owners.
What requests were not included in the bill?
Roger Harris: A number of provisions in the
1983 act govern the relationship between mobile
home owners and site owners and the implied
terms. The improvements to those provisions that
were suggested but not included in the bill were
much more open to debate and were not selfevidently required. We need to be sure that we do
not introduce measures that make it uneconomic
for a site operator to run a site, the result of which
would be the disappearance of the site and 30 or
40 homeless people. That is why we are seeking
powers for ministers to vary the implied terms
further after consultation. A carefully considered
package of rights and responsibilities between
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both parties is required that protects mobile home
owners effectively, but does not undermine the
prospect of their having the mobile home stance in
the future.

Behaviour etc (Scotland) Act 2004, can take into
account what in their view are relevant matters.
We are strengthening the test by making it clear
that it is proper to consider a landlord’s
relationship with an agent and compliance with a
letting code, if and when ministers establish such
a code. The costs involved will be affected by how
the local authority considers its decision on the fitand-proper-person test.

Christine Grahame: Run that past me again.
Are you saying that, when the bill becomes law,
ministers will be able to issue regulations that vary
the provisions if they do not operate as expected?
Roger Harris: The bill will change some aspects
of the relationship; other aspects, such as the
information that the site owner should give to the
mobile home owner, will be open to variation if the
powers that we seek for ministers are approved.
After consultation, we would introduce a package
of measures in relation to rights and
responsibilities for owners and site operators.

Cathie Craigie: I suppose that what a landlord
would require to do when they were applying for
registration would be to tick a box to say that they
were aware of the legal obligations.
Roger Harris: And possibly sign on a dotted
line.
Cathie Craigie: I think that the City of Edinburgh
Council is one of the areas that have been
operating a pilot code and accreditation scheme.
Do you have any experience of how that has
gone?

Christine Grahame: Would that package be
introduced through regulations?
Roger Harris: Yes.
Cathie Craigie: Through section 155, in part 6,
the Scottish Executive will amend the Antisocial
Behaviour etc (Scotland) Act 2004 to give the
Scottish ministers the power to issue a letting
code. A large number of the people who
responded to the consultation on the bill said that
they wanted the costs and the administrative
burden placed on local authorities to be kept to a
minimum. Does this part of the bill address that
concern?

Roger Harris:
accreditation?

you

mean

voluntary

Roger Harris: Those pilots are still in progress.
Their purpose is to find out how best to provide an
incentive to landlords to enter the scheme to
demonstrate that they let to high standards. We
were pleased with the level of enthusiasm when
we invited local authorities to get involved with
pilots, and with the enthusiasm from landlord
organisations. One of those organisations is
leading one of the pilots, and another is a partner
in a pilot. It is early days. We are not at the stage
of being able to see what take-up there will be
among landlords, particularly small landlords, at
the grass-roots level, but the work has been
progressing well and there has been an
enthusiastic response.
Cathie Craigie: Earlier, Donald Gorrie
mentioned committee members’ visit to Perth.
During that visit, the fact that someone who has no
professional qualifications or proper training as a
landlord might find themselves owning three
properties was mentioned. Should the Executive
give local authorities a duty to provide training, or
should that be organised by the professional
organisations that represent landlords?

On how best to administer the process, we are
considering technological fixes, for example using
web-based approaches. That is how we would try
to keep down the bureaucratic burden and the
costs both for local authorities and, through fees,
for landlords. In that sense, the particular
provisions in the bill that you mention will not have
a significant impact. What they will do is to
reinforce provisions in relation to the fit-andproper-person test, which is at the core of
registration. The test is wide and local authorities,
as well as the matters specified in the Antisocial



Do

Cathie Craigie: Yes.

Roger Harris: We are dealing with costs
through our work on implementation of the
landlord registration scheme in the Antisocial
Behaviour etc (Scotland) Act 2004. In developing
the details of implementation, one basic objective
is to provide an effective tool for dealing with the
worst landlords that has the minimum impact on
local authorities and on landlords. I would not want
to pre-empt the package that the working group
comes up with, but the landlord could be required
to make a statement during the application
process to say that he is aware of the existing
legal obligations and will comply with them—there
is quite a wide range of such obligations, including
the repairing standard. That would help to shortcircuit much of the process, because it would be
clear where the landlord is starting from.
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Roger Harris: The various organisations are a
resource that is available to landlords, but the key
point is that, through registration, the local
authority is making contact with the landlord and
making clear the legal obligations and the
standards that are regarded as normal good
practice. Recently, we have done much to
encourage local authorities to engage with the
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private sector, in particular the private rented
sector. Accreditation is a key aspect of that
approach, but any voluntary accreditation must sit
within a framework of much closer engagement
with the private rented sector. Moreover, local
housing strategies are now cross-tenure, and local
authorities are expected to engage with a
potentially important part of their housing supply.

1896

down the route of grants or enforcement as
outlined in the bill?
Archie Stoddart: I will outline what the rights of
entry are and then deal with that point, which
follows on naturally. The rights of entry cover three
areas. First, they may be used to establish
whether there is an issue, for enforcement and to
confirm that an issue has been addressed. Linked
to that is whether an offence is taking or has taken
place, and the provisions spell out the
circumstances in which constables can attend.
Provisions then qualify the process, in that
reasonable notice of 24 hours must be given and,
if entrance cannot be gained, there must be a
warrant. An application to a sheriff for a warrant
can, of course, be challenged.

It might be helpful to clarify how accreditation
relates to the letting code. The powers that the bill
gives ministers to make a letting code are subject
to their providing an assessment of the
effectiveness of the existing range of legal
obligations and of voluntary accreditation. We
would not want to undermine accreditation’s
potential success by apparently producing another
set of standards while accreditation is still at the
pilot stage and while we are trying to establish
whether it will blossom. For a start, landlords might
think it sufficient simply to comply with one set of
standards. We need to bring together a package
that allows different ways of engaging with the
private sector. Accreditation is an important part of
that, because it harnesses the market and
incentives. In many ways, registration, as modified
in the bill, complements that.

Although we spoke earlier about the focus
tending to be on tenemental properties, the
powers in the bill apply equally to individual
houses. If the local authority were concerned
about a house that stood alone and wanted to
establish whether it should create an HRA, the
powers would apply. The answer to your second
question about whether an individual house could
be involved is yes.
Donald Gorrie: We have had time to read the
bill only quickly, but the part on rights of entry does
not seem to talk at all about preliminary
negotiation. One could interpret that as saying,
“Right, there’s a problem—boom, we go in.”
Earlier, we had a discussion about negotiating to
take the landlord along to a property before putting
the boot in. Should not that be possible?

Cathie Craigie: The majority of private landlords
organise their business well and care about the
person who is renting from them. However, a
minority do not do that. During the passage of the
Antisocial Behaviour etc (Scotland) Bill, a number
of members were keen that action should be taken
to stop rent that is paid through housing benefit. At
the time, the Scottish Executive and the
Department for Work and Pensions were
discussing the matter. Has any progress been
made on that? Given that discussions are still ongoing, would it be appropriate to cover that in this
bill if ministers might need powers in future to deal
with the situation?

Archie Stoddart: The powers are underpinned
by a process. One of the issues that local
authorities identified as a difficulty was that of
obstructive owners. It might be worth reinforcing in
guidance the fact that we would expect the HRA
process to be followed, a declaration to be made,
a copy of that declaration to be issued and people
to have the facility to make representations to the
local authority. It would not be good practice to
follow up a letter with a warrant straight after
someone first hears about a matter. Perhaps we
could amplify that in guidance.

Roger Harris: I believe that you are referring to
the reserved matter of making payment of housing
benefit conditional on the landlord being licensed.
As that is a matter for Westminster, it is not
appropriate to cover it in this bill. The issue
remains on the agenda for discussion between us
and the DWP, but I have nothing specific to report
at the moment.

The reason why we might be slightly edgy about
having to set out all the processes is that there will
be circumstances, such as an emergency, in
which someone will just have to go into a house or
flat, and we would not want to constrain that.

Donald Gorrie: I want to ask about rights of
entry, which are covered in sections 156 to 159. It
is fair enough that there should be a way of
enforcing improvements where a person’s conduct
or neglect of a property causes problems for their
tenant or for the neighbouring flats. However, if an
owner-occupier is neglecting his detached
property and the council decides that, although the
situation is bringing the whole area down, it is not
doing anyone any harm, could the council proceed

I draw members’ attention to another provision
in the bill that is an important improvement on
existing provisions: the right of access to an
adjacent property when that is required to do work.
Local authorities have reported a number of
difficulties when an owner has said quite
reasonably, “I can’t do the work unless I can
access the next-door property to put up
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scaffolding” or whatever. The bill builds in a right in
such instances, but it also builds in a process by
which compensation can be determined through
arbitration if any damage is done.

tied housing. That covers a multitude of evils—
everything from tied houses, to manses, to Bute
House at the other end of the equation. Will you
confirm that section 12, entitled “Tenancies to
which repairing standard duty applies”, will cover
such properties? This is a difficult area, because in
such cases the landlord is also the employer and it
can be particularly difficult for the tenant to raise
issues.

The Convener: I have a couple of final
questions. The first is about the consultation that
you conducted. During the consultation, you
indicated that it was the intention to implement the
EU directive that relates to energy performance
certificates. Why is that not contained in the bill?

Roger Harris: Much of the difficulty in relation to
tied housing comes from the combination of a
housing and an employment arrangement.
Whether the landlord is subject to the repairing
obligation hinges on whether a particular
arrangement is a tenancy, which will depend on
the facts of the case. In essence, a tenancy exists
where the parties are identified, there is an
identified period for the let and the rent and the
premises are identified—that is my layman’s
understanding. In general, we think that such an
arrangement would usually apply in relation to tied
houses, but one would have to take account of the
particular contractual arrangements between the
employer and the employee in relation to the
house to understand whether the provisions will
apply.

Archie Stoddart: The EU directive applies to
both domestic and non-domestic properties. At the
consultation stage, we formed a view on whether
that area would best be developed through the bill
or through another mechanism. Our colleagues
who have the lead responsibility came to the view
that it would be better developed through
regulations arising from the Building (Scotland) Act
2003, because that would capture both sides of
the equation. The issue is a technical point about
how the EU directive is taken forward rather than
the fact that the issue is not being taken forward.
The Convener: Thank you for that clarification.
My final question is about how the Executive has
proofed the bill. The Executive is committed to
equality proofing and I am interested to know what
you consider the implications of the bill to be for
equalities, human rights and sustainable
development.

Mr Home Robertson: I apologise for bringing in
that point at the last second, but we need to return
to the subject.
The Convener: I thank the witnesses for their
attendance this morning. I am sure that all
members of the committee found their detailed
answers very helpful at the beginning of what will
be a long and interesting process.

Archie Stoddart: On equalities, the task force
work was part of the embedding equalities in
housing pilot. First, the conclusions of the task
force were tested and verified against a number of
identified groups and that was the platform that we
built on. Secondly, we identified the specific areas
of disability and finance, in particular Islamic
finance. We are progressing work on that in the
context of preparing the guidance.

I now suspend the meeting until 11:30 to allow
for a changeover of witnesses.
11:27
Meeting suspended.

On sustainability, we take a commonsense
approach of considering that if buildings are
maintained and we establish a baseline of quality,
that will enhance the sustainability of buildings and
of wider communities. Several aspects of the bill
reinforce that in relation to areas and individual
properties.

11:33
On resuming—
The Convener: I welcome everyone back and
thank our second panel of witnesses for joining us.
Andrew Robinson and Dave Cormack are from
Communities Scotland and will give evidence on
the 2002 Scottish house condition survey.

Unless there are other issues that you want to
explore, the only example of the human rights
context in the bill is the fact that where notices are
served or there are requirements on people, the
provisions are underpinned by a clear appeals
process. For example, unlike for housing action
areas, each activity in a housing renewal area will
require an individual work notice with all the
panoply of appeals that accompany that.

Donald Gorrie: On the survey’s discoveries, will
the witnesses give us the main headlines? Did the
survey identify changes or movement in relation to
the discoveries of previous surveys?
Andrew Robinson (Communities Scotland):
Are you interested in a particular aspect of the
housing stock? The survey’s main findings cover a
number of topics.

Mr Home Robertson: I seek clarification on the
subject of tied housing. In my experience as an
elected representative, some of the most difficult
cases involving private rented housing concern
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Donald Gorrie: If you give us the headlines, I
am sure that colleagues will pursue individual
matters.

1900

People tended to install new bathroom suites and
put in new kitchens rather than repair the house.
Christine Grahame: So the programmes have
not had an impact.

Andrew Robinson: The house condition survey
covers all aspects of the Scottish housing stock,
such as tenure, disrepair, energy efficiency, and
the work that householders do, but I will try to
supply the main headlines. We discovered that the
majority of the Scottish housing stock has some
disrepair, albeit minor in most cases. Repair costs
for the stock have come down slightly in relative
terms, although they have gone up in real terms.

Dave Cormack: There has been no obvious
change since 1996.
Christine Grahame: Donald Gorrie asked a
general question, but I will be more specific. What
were the survey’s main conclusions about
disrepair in the private sector? Can you identify
four or five bullet points?

The stock is more energy efficient than it was in
1996, when the previous survey was carried out,
largely because more of the stock has doubleglazing and insulation.

Andrew Robinson: The survey found disrepair
in most houses in the private sector, although
most of that is very minor, as I said. There is a
disproportionate amount of disrepair in the private
rented sector, compared with the rest of the
Scottish housing stock.

We discovered that Scottish households spent
roughly £3 billion on their dwellings in 2002,
although a large proportion of that money was
spent on painting and redecoration rather than on
repairs.

Christine Grahame: What is the proportion in
relation to privately rented and owner-occupied
houses?

Donald Gorrie: If you were the referee in a
contest between the Scottish Executive and
decaying housing, who would you say is winning?
Are house conditions getting better or worse?

Andrew Robinson: I am sorry; are you asking
about disrepair?
Christine Grahame: You said that there is a
higher proportion of disrepair in the private sector.
What percentage of stock is in disrepair in the
private sector, compared with the owner-occupied
sector?

Andrew Robinson: That is a difficult question.
In 1996 approximately 1 per cent of the housing
stock was below the tolerable standard and in
2002 the figure was still approximately 1 per cent.
However, if we consider other factors and
standard amenities, such as central heating and
double-glazing, we find that the stock seems to be
improving.

Andrew Robinson: I do not have the figures to
hand, but we can provide them.
Christine Grahame: Disrepair covers a wide
range of matters. Did the survey identify areas of
disrepair in the private sector that are on the
increase and causing concern? Can you give
answers for the rented and the owner-occupied
sectors?

Christine Grahame: You said that people spent
quite a lot on painting and redecorating. Can we
assume that because of all the do-it-yourself and
decorating programmes on the television, people
would rather redecorate than get into the nittygritty of repairing things like downpipes and
rones?

Dave Cormack: We would have to come back
and provide the committee with exact details.
When we considered disrepair, we covered all of a
property’s main building elements—external and
internal. By “element” I mean, for example, the
roof covering, the slates or the windows. In
common areas we considered doors, windows,
stairs and wall structure. We can provide data on
percentages if the committee requires that
information.

Andrew Robinson: It would be hard to
ascertain the effect of DIY programmes, but
people spend a considerable amount of money on
DIY and on work that we would regard as simple
decoration
rather
than
on
repairs
or
improvements.
Christine Grahame: Tarting up the house.

Christine Grahame: It would be useful for the
committee to have an understanding of the nature
of the disrepair. We are considering work notices
and enforcement orders, so we would be
interested in knowing whether the nature of
disrepair has changed over the decades. Are roofs
in Edinburgh and Glasgow getting worse? Do
more windows need replaced? What is the nature
of the problem?

Andrew Robinson: Yes.
Christine Grahame: Perhaps people 10 years
ago were more likely to spend money on basic
repairs because they were not being influenced by
all the television programmes. I wondered whether
the survey had detected that.
Dave Cormack (Communities Scotland): The
1996 survey identified exactly the same situation.
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Dave Cormack: Change is usually slow to take
place. The surveys are snapshots in time, so we
are looking at 1991, 1996 and 2002. We could
look at the figures, but we would have to provide
you with the information later, as we do not have it
to hand.

Andrew Robinson: That is difficult to say with
certainty from looking at levels of disrepair in small
areas. We can look at the differences between
unitary authorities, but we have a fundamental
issue in relation to sample size. If we wanted to
compare the situation in peripheral estates with
the situation regarding other houses, our sample
size in peripheral estates might not be large
enough to tell us anything meaningful.

Christine Grahame: That would be useful.
Andrew Robinson: I can give you some
breakdown of the figures for disrepair between
owner-occupied stock and private rented stock.
The private rented sector stock accounts for 8 per
cent of the overall stock and 14 per cent of the
total patch repair costs. So, as you see, the level
of disrepair in the private rented sector is
disproportionate.

As for differences in types of repair, or
differences in the extent of disrepair, between
urban and rural areas, we have found that there is
no real difference between the proportions of
disrepair in urban and rural dwellings. We could
look in more detail at the type of disrepair that
urban and rural dwellings have, but we have not
done that yet.

Patrick Harvie: I want to pick up on some of the
differences between the private rented sector and
the owner-occupied sector. Does anything in your
surveys tell you whether the level of disrepair in
the private rented sector is the result of neglect
because the landlords are not in occupation? Or
are houses that are already in a poor state of
repair the ones that end up being rented out?

Scott Barrie: What were the 2002 survey’s
main findings on the needs of disabled people and
the adaptations that have been done on their
behalf?
Andrew Robinson: The house condition survey
asks respondents whether they have had an
adaptation made to their dwelling and whether
they feel that they need one. We also assess the
dwelling according to the barrier-free standard. We
estimate that very few dwellings in Scotland meet
the barrier-free standard, for various reasons. We
can run some analysis on the report’s main
findings about people who need adaptations and
get some estimates for the committee on that.

Andrew Robinson: Unfortunately, we cannot
tap into the sources of why dwellings are in
disrepair; we simply assess the extent of the
disrepair. It would be pure speculation to say
whether the level of disrepair in the private rented
sector was the result of landlords not looking after
their stock as well as owner-occupiers.
Scott Barrie: Are any specific repair problems
associated with certain types of tenure?

Scott Barrie: That would be useful to inform us
of what the need is and where we stand. Do you
know how many properties have been adapted,
according to respondents to the survey, and what
that figure is as a percentage of the total stock?

Andrew Robinson: Are you asking whether
there are higher levels of certain kinds of
disrepair?
Scott Barrie: Yes, depending on the type of
tenure.

11:45
Andrew Robinson: We ask about several
adaptations, so we can break down the figures for
adaptations such as ramps and widened doors.
We estimate that about 11 per cent of dwellings
have at least one adaptation and that about 4 per
cent of households say that they require an
adaptation. We can break that down to show that
1 per cent of households have a ramp and 1 per
cent have had relocated light systems, for
example. We can provide further analysis of the
figures if the committee wishes.

Andrew Robinson: All the information is
contained in the house condition survey main
report. We could give you a detailed breakdown of
the differences in disrepair across all the elements
of the dwelling and the differences in repair costs,
broken down by owner-occupier and private
renter.
Linda Fabiani (Central Scotland) (SNP): I am
interested in the differences between different
regions. Are there different types of disrepair in,
for example, Argyll and the islands? There must
be differences between the kinds of disrepair that
exist in such places and the kinds of disrepair that
are found in cities. Also, in smaller areas, are the
repairs that are required different for different
types of housing stock—for example, for old
tenement stock and peripheral estate stock? Are
there different patterns of disrepair in different
regions and for different stock types?
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The Convener: In conducting your survey, how
did you interpret the tolerable standard?
Dave Cormack: We have adopted a
standardised method for the tolerable standard. It
varies among authorities. Authorities are allowed
to interpret the tolerable standard, which produces
local variations. In 1991, we found that
problematic, so in 1996 we adopted an agreed
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standard. We sought advice from environmental
health officers in rural and urban areas and we
adopted a briefing standard, which officers
provided to surveyors.

1904

Cathie Craigie: I appreciate the difficulty that
there must have been in compiling all the
information and producing a report that could give
an overview of what needs to be done. However,
there is no doubt about the fact that the 2002
house condition survey has influenced the
Executive’s thinking and the bill that we are
discussing. The information that has been
provided has obviously been valuable to the policy
makers.

One of the main contentious matters was
dampness and condensation, or rising, penetrating
damp. We agreed a percentage below which a
house was not BTS and a percentage above
which a house was definitely BTS. A grey area in
the tolerable standard always existed for
dampness. Advice was given on the location of
dampness and the extent that would define
whether a house was BTS. That is and always has
been subjective. In one situation, four
environmental health officers visited the same
dwelling—two declared it BTS and two said that it
was not BTS. The question is as subjective as
that. We try to standardise throughout Scotland
and we have agreed that with the relevant
environmental health people.

The survey estimated that the total visible
repairs for the housing stock would cost £1.8
billion and that the comprehensive repair cost
would be £6.72 billion. That is a lot of money for
local authorities and the private sector. What were
the most common types of disrepair and which are
the most expensive?
Dave Cormack: We would have to do further
analysis on that and get back to you. We have
tried to give an overall picture and, unless we are
asked a specific question, we do not know what
information to provide. We have a huge amount of
data. We answer ad hoc questions all the time—I
think that we have answered 200 of them since
the report was published.

The Convener: Having used a standardised
definition of the tolerable standard, some local
authorities—particularly Glasgow City Council—
have expressed concern that it does not allow for
local flexibility, so a true reflection is not produced
of properties that are below tolerable standard.
How do you respond to that, particularly if we are
to take your survey as an accurate reflection of the
number of properties that are below tolerable
standard?

Cathie Craigie: Will you be able to tell us how
the figures were arrived at?
Andrew Robinson: We would be happy to coordinate with the committee and the clerks. If you
draw up a list of questions, we will endeavour to
answer them.

Dave Cormack: The survey is national, so we
consider stock nationally. We do not consider
Glasgow separately. That was one of the drivers.
Differences in interpretation exist. Some
authorities are about to consider lead in piping to
be a BTS failure. The current regulations do not
say that; that is a local interpretation. If the
regulations were changed and the presence of
lead in piping were included, we would take that
into account, but we currently do not have the
facilities to measure lead in water.

Cathie Craigie: The committee would be
interested to know whether there was a common
thread running through the repairs, for example
whether the costs relate primarily to roofs that
have been allowed to fall into disrepair.
Andrew Robinson: The issue of the elements
that are in disrepair is complex. The main report
demonstrates that the biggest element of disrepair
is external paintwork. The external paintwork of 32
per cent of dwellings is in disrepair, but I think that
I am right in saying that that is a low-cost item. In
relation to high-cost items, the principal roof
structures of 1 per cent of dwellings were in
disrepair.

The Convener: Are your survey and the
information that it provides undermined by the fact
that you cannot agree the BTS definition
nationally?
Dave Cormack: I do not think that the survey is
undermined. We have always held up our hands
and said that the BTS figure is a minimum. The
least number of dwellings is given; we accept that
more such dwellings are out there, but we do not
know how many. We cannot measure the failure
rate for drinking water, for example, because we
do not undertake chemical analysis. We
recognise, and admit quite clearly, that the BTS
figure is a minimum. We have tried to make
estimates using other methods but we have not
been able to do that.

There is complex interplay between the extent of
disrepair and the cost of repair. We can try to
provide figures relating to the elements of highcost disrepair rather than big elements of low-cost
disrepair.
Cathie Craigie: If external paintwork that is in
disrepair is not dealt with by owners at an early
stage, it can lead to serious disrepair. Is that the
point that you are making? It might not seem like
you are doing a lot when you give your building or
your windows a lick of paint but, if people are not
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encouraged to maintain their property in that way,
major problems will arise.
Andrew Robinson: Yes, such elements of
disrepair can lead to further deterioration. If people
do not paint their windows, the frame will become
damp and will deteriorate and there could be
leakage into the main fabric of the dwelling. There
is a stacking-up effect. That is why we pick up all
those elements in our report.
The Convener: I thank Mr Robinson and Mr
Cormack for attending. They may now leave but,
unfortunately, committee members may not.
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SUPPLEMENTARY WRITTEN EVIDENCE FROM SCOTTISH EXECUTIVE
We were pleased to have the opportunity last Wednesday to explain further the Housing (Scotland)
Bill and to respond to questions from committee members. I hope Members found the session
helpful.
At this meeting, we undertook to find out the position in relation to the availability of civil legal
assistance in relation to appeals to the Sheriff against the various notices and orders in the Bill and
report back to the Committee. This was in light of a question raised by Christine Grahame MSP.
We would advise that the Scottish Legal Aid Board can provide funding for the provision of two
types of civil legal assistance in this situation. The funding is provided to solicitors but the
application has to be on behalf of an individual. The first type of assistance is advice and
assistance. This generally does not cover representation in a court. The second type is civil legal
aid which is essentially the funding of a case in court. This includes the preparatory work as well
as the costs incurred when a case in actually before the courts.
A person is only entitled to advice and assistance if they qualify financially. The financial eligibility
limits are set by the Scottish Parliament.
There are some situations where civil legal aid is not provided. For instance where the case is in
relation to defamation or is small claims action.
To be entitled to civil legal aid x a person must qualify financially;
x there must be a legal basis for the case;
x it is reasonable in the particular circumstances of a case that legal aid is provided; and,
x financial help is not to be available from elsewhere – such as an insurance company.
We also offered to provide some further background in relation to the right to inspect insurance but
we understand officials from the Bill Team for the Tenements (Scotland) Act 2004 will be providing
this to Members shortly.
Finally, a number of points were raised which Committee members would like to see addressed in
guidance (for example, timescales for HRAs, rights of entry, etc.). Clearly, the Executive will wish
to produce as comprehensive guidance as possible and we wish to reassure Members that all
comments will be considered very carefully in the development of such guidance.
We hope this information responds to the points raised.
In conclusion, I also enclose copies of the summary of the main findings of Maintaining Houses –
Preserving Homes: A Report on Responses to the Consultation. Copies of this have been placed
in SPICe but we felt Members might find it helpful to have their own copies.
David Rogers
Private Sector and Affordable Housing Policy Division
Scottish Executive
24 March 2005
SUPPLEMENTARY WRITTEN EVIDENCE FROM COMMUNITIES SCOTLAND
Information from 2002 Scottish House Condition Survey
Please find attached the information from the 2002 SHCS requested by the Communities
Committee.
I trust the Committee will find this information useful to their deliberations.
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If I can be of any more assistance please do not hesitate to contact me.
Andrew Robinson
House Condition Survey Team
Communities Scotland
11 April 2005
General Information on 2002 Scottish House Condition Survey
The SHCS is a survey of occupied stock only. Information on vacant stock is not available
x
x

There are 2,192,000 occupied homes in Scotland, of which 38% are flats. 60% of
these flats are tenements.
Around 62% of householders own their own home. This has gone up by 5% since
1996. Home ownership is also the option preferred by the majority of people in all
Local Authority areas in Scotland.

Response to Committee Questions
What were the main conclusions of the survey in relation to the types, and levels of, disrepair in the
private sector?
Levels of disrepair tend to be higher in the private rented sector.
The table below highlights levels of Any disrepair, Urgent Disrepair and Critical Disrepair by tenure.
Any disrepair

Urgent disrepair

%

95% confidence
interval

owner
i d public
LA/other

78
89

lower
77
88

HA/housing
co-op

66

private rented

87
x
x

Critical disrepair

%

95% confidence
interval

%

95% confidence
interval

upper
79
90

30
36

lower
29
35

upper
31
38

53
65

lower
52
63

upper
54
66

63

70

21

18

24

39

36

43

85

89

46

43

50

70

66

73

The private rented sector has higher proportions of urgent and critical
disrepair, although the percentage of dwellings with any disrepair in the private
sector is no higher than in LA/other public owned dwellings
In comparison to owner occupied dwellings private rented dwellings are more
likely to have urgent disrepair.

What were the differences in terms of the extent of disrepair in the owner occupied and the private
rented sector?
x Levels of disrepair across building elements are similar across public and
private sector dwellings.
x Dwellings in the private rented sector are more likely than those in the owner
occupied sector to have urgent disrepair.
What regional differences could be identified in terms of types, and levels of, disrepair?
There is little difference in terms of levels of disrepair between urban and rural dwellings although
rural dwellings have a higher risk of being in urgent disrepair.
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In terms of differences between Local Authorities the SHCS estimates that:
x
x
x

What was the level
the Standard?
x
x
x

Dwellings in South Ayrshire are approx. 3 times more likely to have an element
in urgent disrepair than dwellings in Glasgow
Dwellings in Highland are less likely to have dwellings with elements in urgent
disrepair that Glasgow
Median visible repair costs per dwelling range from £110 in Clackmannanshire
to £780 in Easy Ayrshire. The corresponding figure for the Scottish stock is
£360
of stock Below the Tolerable Standard? What were the main reasons for failing
0.9% of the stock is below Tolerable Standard
85% of BTS dwellings fail on a single item
the largest proportion of BTS failure is due to inadequate heating, lighting
and/or ventilation

What were the survey’s main findings in relation to dwellings with adaptations to meet the needs of
disabled people?
x 398 000 (18%) dwellings have a least one adaptation to meet the needs of
sick/disabled people
x the most common types of adaptations are handrails (204 000), changes to
kitchen and bathroom (147 000 dwelling) and door entry phones (111 000)
x 6% of householders stated that they required an adaptation to their dwelling
What were the survey’s main findings in relation to the repair and maintenance of common
elements in common blocks?
The SHCS asked respondents living in flats about two aspects of the maintenance of common
elements: the cleaning of stairs and repairs and maintenance to the roof. The findings were:
x

x
x
x
x

54% of respondents said that the owners/residents of the block cleaned the
stairs, 10% indicated that they paid a factor or management company and
16% said it was done by the local council or Housing Association. 3% of
respondents stated that no-one cleaned the stairs
54% of respondents said that it was either very or fairly easy to get common
repairs done to block, 11% stated that it was very difficult
32% of respondents stated that owners or residents paid for maintenance to
the roof whilst 10% said they paid a factor or management company to do so
5% of respondents said that owners/residents had established a maintenance
fund to pay for repairs to the common block
65% of respondents indicated that were either very or fairly satisfied with the
management of common parts of the block, 20% were either fairly or very
dissatisfied.

Are there particular types of dwellings that account for a higher proportion of repair costs?
In general older dwellings tend to have higher repair scores and disproportionately effect repair
costs. For example:
x
x
x

38% of total visible repair costs is attributed to pre-1919 stock, however this
category accounts for only 20% of the total national stock
dwellings constructed post 1965 constitute 41% of the stock but account for
only 24% of the total repair cost
median repair costs range from £760 per dwelling in the pre-1919 stock to £0
in the post 1982 stock.
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Are there any identifiable trends since the 1996 survey?
The profile of critical and extensive disrepair is similar over both surveys and comparison of the two
must take into account the fact that a change in methodology introduced for the 2002 survey
means that more data on very minor disrepair is now recorded.
There are some changes but the pattern is complex. For example less disrepair for some elements
in 2002 and more for others. In general terms it tends to be external areas which are in greater
disrepair and internal which are in less. One commonsense conclusion which could be drawn is
that householders and landlords are replacing those elements which are relatively easy and cheap
to do whilst patching up those which are more difficult and expensive.
The patch repair costs have increased by approx. £14m between 1996 and 2002 from £1.66bn to
£1.8bn, an increase of around 8%. However the base cost index has increased by 25% in the
same period. If the cost index increase of 25% were to be applied to the 1996 data we would
expect a 25% increase in the costs and the expected repair cost for 2002 would be in the region of
£2.08bn.
Since this is not the case and the 2002 repair costs have increased by only 8% it is possible to
suggest that the overall state of repair of the stock is better than it was in 1996.


378

27

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
12 April 2005, (10th Meeting, Session 2 (2005))
WRITTEN EVIDENCE FROM COSLA
Introduction
The Convention of Scottish Local Authorities (COSLA) welcomes the opportunity to contribute to
the Communities Committee’s Stage 1 evidence gathering.
This briefing paper has been prepared by COSLA in advance of the meeting of the Scottish
Parliament Communities Committee on 12 April 2005, where this written response will be
complemented by evidence that will be presented to the Committee by Councillors Sheila Gilmore
(City of Edinburgh) and Iain McMillan (Renfrewshire) supported by officers from COSLA and local
authorities.
The Housing Bill is one of the longest and most technically detailed Bills considered by the
Parliament. This paper sets out some of the key issues, which COSLA believes require further
scrutiny in the examination of the Housing Bill by the Scottish Parliament.
We will continue to examine the policy implications and technical nature of many of the Bill’s
provisions, and further written evidence will be provided by COSLA in advance of the deadline for
submission of written evidence of 2 May 2005.
Summary of key issues
Resource issues
x Recovery of costs and charging orders - The Housing Bill should include powers for
local authorities to place charging orders on properties. This will assist in recovering costs
from homeowners where works have been carried out by local authorities.
x

Financial implications for local authorities - Further examination of the costs for local
authorities is required in implementing the provisions of the Bill. This includes any new
costs incurred through providing additional information to tenants exercising their right to
buy.

x

Financial impact on other bodies – Further examination is required of the implications
and costs in the private rented market arising from the additional regulatory requirements
placed upon this sector.

Policy issues
x Local housing strategies – Provision should be made requiring local housing strategies
to include: an assessment of the link between improved quality and supply; and, a policy
framework for the scheme of assistance for homeowners.
x

Local authority powers – While broadly supportive of the new powers we believe that
further work will be required to fine tune these at Stage 2.

x

Private tenants’ right to adaptations – Disputes regarding adaptations should form part
of the remit of the Private Rented Housing Panel.

x

Scheme of assistance – COSLA welcome the proposals for a scheme of assistance but
are concerned about the proposed Ministerial direction/guidance. It is essential that local
authorities are given significant flexibility to operate the scheme of assistance at a local
level in line with local priorities.

x

Equity Share Schemes – More work could be done on co-ordinating equity share
schemes for house purchase and home improvement. There is potential to establish some
form of national loan fund could lever in resources from other funders.
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x

Provision of information in sale of a house – Further examination is required of the
implications for social landlords of providing information to tenants exercising their right to
buy.

x

HMOs and landlord registration – Further work will be required to ensure that the
different forms of regulation are co-ordinated at national and local level, including HMO
licensing, registration, voluntary accreditation, and the role of the Private Rented Housing
Panel.

General principles
COSLA broadly welcomes the Bill as a major step forward in the legislative and policy framework
for improving the management and quality of housing in the private market in Scotland.
COSLA fully agrees with the key principles that underpin the Bill. These are that the maintenance
of housing is primarily the responsibility of homeowners, but that local authorities have a
responsibility to intervene where a failure to maintain housing has an adverse effect on local
communities and neighbours.
COSLA has worked closely with the Scottish Executive in the development of these proposals and
played a key role in the Housing Improvement Task Force and commends the inclusive approach
taken by the Scottish Executive in the development of the policy framework which underpins the
Bill.
However, there are a number of important issues that require further examination if the Bill is to
deliver a workable legislative framework that supports responsible homeowners to maintain their
homes, and local authorities to deliver improved conditions in private housing.
Resource Issues
Whilst in agreement with much of the policy approach taken by the Bill, it is essential that the
resource issues that may arise from the implementation of the Bill’s provisions are addressed.
Charging Orders: recovery of costs for work carried out by local authorities
The Bill provides local authorities with a range of powers to require owners to undertake work to
maintain their homes. These powers allow local authorities to carry out work where the failure by
homeowners to maintain their homes has an adverse impact on neighbours and local communities.
COSLA agrees with the Bill’s provisions that allow local authorities to recover the costs of the
works carried out and the administrative costs, and also the ability to charge reasonable interest on
these costs.
However, we believe the Bill would be strengthened further if local authorities were given powers to
place flexible charging orders on properties, which enable these debts to be recovered at the point
at which a property is sold. This was a key recommendation of the Housing Improvement Task
Force, and one that has been widely supported in the responses to the Task Force reports and
Maintaining Houses, Preserving Homes. Such a power would protect those groups who would face
significant difficulties in repaying any debts, particularly low income and elderly homeowners.
The failure to include such powers is a significant weakness in the Bill, which will adversely affect
local authorities’ ability to undertake necessary work. It will also create difficulties for vulnerable
homeowners in repaying these costs to local authorities.
Whilst we understand the concerns of the CML that a charging order would take precedence over a
standard security, we do not believe that the risk to mortgage lenders is significant enough to
exclude such an important and flexible power from the Bill. We would welcome further discussion
with the Scottish Executive and the CML on the issue of charging order powers and their inclusion
in the Bill.
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We estimate that properties turnover every ten years on average, during which time their values
are likely to increase by around 110% (although this may be significantly higher in some areas). In
most cases this should cover both the cost of any outstanding debt owed to the local authority and
any outstanding mortgage commitments to lenders. These powers are most likely to be used by
low income and elderly homeowners who have equity in their properties.
We also feel that local authorities should have powers to apportion costs between owners where
work is carried out to secure common repairs or maintenance.
In summary, the charging order power, as proposed by the Housing Improvement Task Force,
would assist vulnerable and low-income homeowners to maintain their homes, whilst ensuring that
public resources are protected.
Financial implications for local authorities
Estimating the additional resource requirements for local authorities is not straightforward. Many of
the powers in the Bill are discretionary and the use of these powers will be for local authorities’ own
discretion. However, we believe the estimate of £3 million annual expenditure is a minimum not a
maximum as suggested by the Financial Memorandum.
Whilst improving the powers relating to the recovery of costs would assist local authorities where
they are required to carry out works, this would only assist local authorities where enforcement
action could be taken. If local authorities are to effectively implement many of the powers included
in the Bill, the costs of implementation are likely to be significant.
The Financial Memorandum states that its estimate of £3million additional costs to local authorities
are likely to be on the high side. The justification for this is that the estimates are based on
information from Glasgow where there will be substantial additional costs in providing support to
homeowners taking part in Glasgow Housing Association improvement programmes and the level
of older stock requiring refurbishment.
The challenges faced by Glasgow are replicated throughout Scotland and in some cases may be
even more serious. Most social landlords, both Council and RSLs, face significant challenges in
securing the agreement and contribution of homeowners to mixed tenure improvement
programmes. These difficulties are further compounded by the requirement of the Scottish
Executive that all social landlords should ensure that properties meet the Scottish Housing Quality
Standard by 2015.
In addition, many other urban local authorities face significant problems in helping homeowners
repair and maintain older tenement buildings. This is exacerbated by poor title conditions and an
absence of factoring and property management services. Some of the worst housing conditions are
found in rural areas where the geographical spread of properties adds further to the cost of
maintenance and repairs, and places extra difficulties on local authorities’ ability to take effective
action where necessary.
We would welcome further discussion with the Scottish Executive on the likely costs to local
authorities, e.g. the costs of providing additional information to tenants who express an interest in
exercising their right to buy. There will be additional costs relating to surveys carried out as part of
the valuation process, but there are also likely to be additional costs for social landlords, including
councils. Many social landlords use other surveyors to carry out valuations. There may be
additional costs in providing information on improvement programmes planned for an area where
owners may be expected to contribute towards these costs in the future.
Financial impact on other bodies
COSLA, in common with much of the private rented industry, broadly agrees with the measures
outlined in the Bill to improve the management and quality of accommodation in the private rented
market. We believe that these powers will assist local authorities and the private rented industry
deal with the minority of landlords who give private renting a bad name.
However, we are concerned that the Financial Memorandum does not identify the costs likely to be
incurred by this market from additional regulation and obligations.
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The private rented sector plays an important role in many housing markets, particularly in providing
affordable and sometimes basic accommodation to young working households who can neither
afford the costs of homeownership nor access limited social housing. We need to ensure that
additional regulation does not reduce supply in the market or lead to substantially higher rents that
would price many households out of this market.
We believe that further work should be carried out to identify the regulatory impact on this sector of
the Bill’s measures and would welcome further discussion with the Scottish Executive and landlord
bodies on the implications.
Policy and technical issues
Local Housing Strategies
We believe there may be further scope for strengthening the role of local housing strategies (LHS)
in improving the quality and management of housing in the private market. This would ensure that
improving housing conditions is closely linked to maintaining a supply of affordable housing for
homeownership and private renting, and may be facilitated by including implementation of the
scheme of assistance as an integral part of the local housing strategy.
COSLA are concerned that Below Tolerable Standard (BTS) action plans are to be required in the
LHS. It is unclear what the practical benefits will be. We maintain our position as given in our
consultation response that an action plan infers a duty on Local Authorities to identify and monitor
all BTS houses and take action where perhaps none is essential. This will be an extremely
resource intensive duty to place upon local authorities for questionable benefits.
COSLA also recommends that a phasing-in process is adopted for any changes to LHSs.
Assuming the new powers come into force in April 2006, this will be out of phase with most local
authority’s LHSs.
Local authority powers
COSLA supports the broad range of new local authority powers set out in the Bill. However there
will be a need to ensure that these strike a proper balance for the need for effective action and the
interests of homeowners. We anticipate that there will be some requirement to amend these
powers at Stage 2.
Private tenants’ right to adaptations
We believe that disputes between tenants and landlords regarding tenants’ rights to adapt their
homes should be included as part of the remit of the Private Rented Housing Panel.
Scheme of Assistance
COSLA supports the approach taken in the Bill allowing local authorities to devise policies around
the scheme of assistance that meet local needs and priorities and reflects different housing
conditions and property values in local housing markets. Our one area of concern is with the
Ministerial role in providing guidance and direction on the nature and administration of such a
scheme. Flexibility is a key issue for local authorities, which will allow locally identified
problems/issues to be addressed with locally developed solutions.
We support the approach taken by the Bill where households that require adaptations are entitled
to assistance. This is a strengthening of the rights of disabled people, for which there are no right
grants or any other form of assistance under the current legislative framework. We believe this
strikes the right balance between improving the rights of disabled people and allowing local
authorities a degree of flexibility in their approach.
There is some evidence that the current test of resources for housing grants could be further
improved to allow local authorities to take into account additional expenses incurred by certain
households, e.g. disabled people or former students with high levels of loan debt.
We would welcome further discussion with the Scottish Executive on how the legislative provisions
for the scheme of assistance and the test of resources for financial assistance could be developed
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further to ensure that they provide sufficient flexibility for local authorities to support homeowners in
their area.
Equity share schemes
We believe further work is required to coordinate approaches to the use of equity share for house
purchase and equity share loans for home improvement. We believe this could be supported by the
creation of a national loan fund to support these activities that would have more potential to lever
resources from banks, building societies and other investors and make better use of public
resources.
Provision of information on sale of a house
We support the provision of additional information to tenants who wish to buy their home under the
right to buy. However, further examination of the implications for social landlords, including
councils, in providing information on improvement programmes will need to be carried out.
HMOs and registration
A more co-ordinated approach is likely to be required for the implementation of HMO licensing, the
national registration scheme for private landlords and the development of local accreditation
schemes. In particular, we need to ensure that the transition to the new framework of HMO
licensing is carefully co-ordinated and adequate time is allowed to implement this.
Jason McDonald
Policy Manager
COSLA
1 April 2005
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been given to us through the housing
improvement task force and, more recently,
through detailed meetings with some of the people
who drafted the bill have been extremely useful.
We would like that model to be implemented in the
future. We are happy to discuss any detailed
points that the committee may want to raise.

Scottish Parliament
Communities Committee
Tuesday 12 April 2005
[THE CONVENER opened the meeting at 09:30]

The Convener: You touched on one issue that I
want to raise—the consultation on the bill
proposals. As you rightly say, much of the bill
affects the remit and role of local authorities and
how you interact with the private rented sector.
You said that the consultation process was
positive: will you say what was positive about it
and why the Executive got it right?

Housing (Scotland) Bill: Stage 1
The Convener (Karen Whitefield): I open the
Communities Committee’s 10th meeting in 2005
and remind everybody that mobile phones should
be switched off.
Item 1 on the agenda is the Housing (Scotland)
Bill, on which the committee will hear evidence
from two panels. I welcome the first panel, which
is made up of representatives of the Convention of
Scottish Local Authorities. We are joined by
Councillor Sheila Gilmore of the City of Edinburgh
Council; Michael Thain, the private housing
strategy manager with the City of Edinburgh
Council; Councillor Iain McMillan of Renfrewshire
Council; Ron Ashton, the director of housing with
Angus Council; and last, but by no means least,
Jason McDonald, policy manager with COSLA.
Councillor Gilmore will make a brief opening
statement before committee members ask
questions of our invited guests.

Ron Ashton (Convention of Scottish Local
Authorities): The process was good, but lengthy,
although we must be honest and point out that that
was to ensure that the bill was right. It was also
inclusive and reached the nether or far parts of
Scotland. The bill team took a series of roadshows
directly to practitioners to consider the practical
implications of the proposals. That was an open
and straightforward process, during which the
Executive team was receptive to feedback from
practitioners. So, it was an excellent process from
the perspective of having input before the bill even
appeared on paper, which we commend. As in all
consultations, we did not get everything we
wanted, but that is a reality of life. The end-product
is workable and can be developed.

Councillor Sheila Gilmore (Convention of
Scottish Local Authorities): Thank you for the
opportunity to meet the committee today. It is
important that COSLA is heard through this
channel on what is an important bill. We welcome
the bill, which is a major step forward in the
legislative and policy framework for management
of the private rented sector. We accept the basic
principles that underpin the bill—we believe firmly
that householders have the basic responsibility for
maintaining their homes and we are pleased that
that is the framework within which the bill is set.
Equally, local authorities have a responsibility to
intervene if failure to maintain housing has an
adverse effect on the neighbourhood or the
community. The issue is to get the balance right
so that local authorities have the power to
intervene when necessary; the bill will provide an
effective framework in that regard.

Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I would like to concentrate on the part of the
bill that deals with housing renewal. The
consultation showed quite widespread support for
changing from housing action areas to housing
renewal areas for dealing with houses that are
below the tolerable standard, as well as with the
wider issues of poorly maintained stock, poorly
managed housing stock, derelict land and so on.
Do you believe that housing renewal area orders
will be a more flexible tool for dealing with the
many different issues that concern communities?
Councillor Gilmore: We think that housing
renewal area orders will be a much more flexible
tool. It is important that the housing renewal area
orders will go beyond addressing traditional
tolerable standard issues, because other issues
come up and there are different issues in different
areas. The flexibility that housing renewal areas
offer is in their geography and size. It is important
that, according to local needs and circumstances
and after consultation, housing renewal areas are
of whatever size is necessary. They could be very
small in some cases. When the task force
originally considered the proposal, we were talking
about a housing renewal area as small as one
multistorey block, one street or part of a street.
Equally, however, a much wider area might be

Our written evidence goes into many of the bill’s
more detailed technical aspects, but we do not
seek to argue against the bill’s principles. We are
happy to answer questions on the key issues that
we have set out in our written evidence. Some of
our comments may appear to be critical, but they
are intended to be constructive and to use this
stage in the process to improve the bill. The
process has been good, if slightly lengthy, and has
provided widespread opportunities for people to
comment and input. The opportunities that have
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appropriate—that will flow from the specific local
needs, what the issues are and what is being
addressed.

1916

planning. To back up what Michael Thain said,
designations should come as no surprise to
anyone, because the matter should have been
gone through. They should all be part of a strategy
that the local authority is following for an area, and
the relevant mechanisms should be gone through.
The process must be much more inclusive than it
was previously. I think that it will work better.

There is, therefore, flexibility regarding the
circumstances in which a housing renewal area
order can be used and in the size of the area that
it can occupy. We think that that is important
because it will allow each local authority to make
its own decisions about such matters. We also
welcome the fact that there will be consultation
before a designation order is made. We are aware
that such things can be sensitive and that people
must be involved if a housing renewal area is to be
a success. We do not want local authorities to
make designations only for there to be a huge
local furore in which everybody ends up in the
courts. We therefore welcome the process of preconsultation to get things right and get people on
board.

I am old enough to remember the old housing
action area processes—I worked in a major city at
the time. It seemed that we had to devise housing
action areas that missed out pubs, because we
could not afford to buy them out. In the cities of
Scotland you will see pubs sitting on corners in the
midst of redevelopment areas, because the
development area had to be designed around the
pub and was not flexible enough. The new
process is much more flexible and will be better at
achieving its aims.

Michael Thain (Convention of Scottish Local
Authorities): That is right. In considering the
move from housing action areas to housing
renewal areas, flexibility was added to reflect the
change in some of the challenges that we face.
For example, housing action areas were relatively
effective in dealing with older, largely privately
owned pre-war tenements in the cities. The
housing renewal area power has been designed
with mixed-tenure regeneration in mind. The
challenge that we have faced in regeneration
areas has sometimes been the impact of the right
to buy and the need to get other owners who have
bought under the right to buy or through the resale
of the right to buy to agree to contribute to
regeneration and improved housing in their areas.
The housing renewal area power and the process
of consultation that will lead to a designation will
help us to do that.

Cathie Craigie: The process for designating
housing action areas, from the early discussions to
seeing an area completed, was notoriously long.
Do you believe that the process that is proposed in
the bill will be speedier and that people might see
developments completed in their lifetime?
Ron Ashton: As Councillor Gilmore said,
because we can identify much tighter areas where
the problems are and the process is much more
flexible, things should move much faster than they
did under the previous procedure.
Councillor Gilmore: In the preliminary
discussion and decision-making process it will be
important to consider the practicalities of what is
achievable and what people are willing to sign up
to. A lot of work goes in at the front end. Local
authorities are concerned about how that will be
supported and resourced. Getting things right at
the beginning is not just about giving people
financial assistance or seeking the contributions of
owners—it is also about carrying out planning and
preparation and talking to people, which is quite
resource intensive for local authorities. It will be
worth it, but we are clear that if we want the
process to work, we need council staff to be out
there talking to people, holding meetings and
putting out information. Sometimes, we do not
allow for that resource requirement but
concentrate on what it costs to do the work at the
end of the process. If we get the first bit right, it
can make the rest easier, especially in relation to
getting owner sign-up and contributions.

Cathie Craigie: Will the need for a housing
renewal area be identified through local
authorities’ preparing their housing strategies, so
that it will not come as a surprise to communities
and owners that the council is moving in that
direction?
Michael Thain: As Sheila Gilmore said, it is
essential that local authorities bring the people
who live in the areas with them, so that what
appears in a local housing strategy does not come
as a surprise to them. The process of consultation
must begin quite early so that there are no
surprises for people. One of the biggest
challenges in making a housing renewal area
effective will be to take people with us by
explaining to the people who live in an area the
advantages of the regeneration or renewal of that
area.

My experience, which I am sure is the
experience of Iain McMillan and everyone else
here, is that we cannot shortcut the process.
People are questioning; they will question our
facts and why we think things need to be done and
they will, quite rightly, want everything to be
spelled out. We will have to be in a position to give
them the information and to deal with it properly.

Ron Ashton: It is also fair to say that local
housing strategies are an integral part of
community planning, particularly local community
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That will pay off as we get co-operation to allow
the process to work. We would like
acknowledgement that local authorities will have to
do that important work.

relaxed that the balance is just about right on that
issue.
Ron Ashton: The proposals are an
improvement and I am keen to get them into
operation to see how they work in practice.

Cathie Craigie: From my experience of housing
action areas, some people delay the process and
unreasonably withhold their support—I am sure
that a lot of people would share that opinion. Does
the bill give local authorities enough powers to
deal with people who unreasonably withhold
support?

On the latter question, when I first saw the
phrase “extra resources for HRA” my heart started
to beat a bit faster, but I soon realised that HRA
did not mean housing revenue accounts.
Linda Fabiani (Central Scotland) (SNP): I
cannot find the exact place, but I remember
reading in your written evidence that COSLA is
unhappy with the proposal that the local housing
strategy will have to include an estimate of the
amount of HRA stock that is below tolerable
standard, as well as a plan to improve that part of
the stock. Will you expand on that?

Ron Ashton: Yes, I think it does. The
description of the process that Councillor Gilmore
just gave is absolutely right, especially in relation
to the time that is involved. I remember
experiencing days, weeks, months and years of
anguish trying to put together packages; the
recalcitrant owner and absentee landlord are
prime examples of the problems that we faced.
The bill goes a long way towards resolving many
of those issues.

Jason McDonald (Convention of Scottish
Local Authorities): We said that we are not keen
on a requirement to include in the local housing
strategies action plans for the stock that is below
tolerable standard because we have seen no clear
demonstration of the benefits of that.

I do not discount the up front work that will be
required; that work will be extremely resource
intensive because in many instances we deal with
people on a one-to-one basis about complex
actions and large commitments. We sometimes
ask individuals to make commitments that will
change their lives. However, the bill provides
flexibility that will allow us to move the process
forward with some uncertainty. We will be able to
deal more easily with owners and to persuade
people—or, if necessary, force people—to come
on board. It will allow us to say, “Okay. This really
needs to be done for the benefit of the community
and the whole block. Can we move forward on that
basis?”

Linda Fabiani: As I said, I cannot find the exact
place, but I think that you also said that the
measure would mean that local authorities would
have to survey up front all the properties and carry
out a lot of on-going work and monitoring. Is that
the reason for your view?
Councillor Gilmore: The issue is one of
balance and necessity. Important though the
below-tolerable-standard issue is, and although
the bill will increase the standard to a degree,
most authorities feel that it is possible to become
over-obsessed with the issue. Certainly, on the
housing improvement task force, it sometimes felt
as if we were going down narrower and narrower
avenues in discussing the issue. Some properties
will be below tolerable standard and local
authorities should consider that as part of their
local housing strategies. However, we do not
agree that there should be a specific duty to carry
out a separate up-front audit, which may in some
areas yield very few properties that fall into the
category. If the target was to deal with such
properties, we would be happy with that.

09:45
Cathie Craigie: Could the bill be strengthened
with additional powers to assist local authorities?
Finally, I have a question that is probably silly.
When the Scottish Executive gave evidence to the
committee a few weeks ago on housing renewal
areas, the officials referred to them as HRAs. Will
that cause any confusion in local authority housing
departments?
Michael Thain: There are so many acronyms in
housing that it was inevitable that we would run
out of combinations of letters at one point.

The strength of the bill is the way in which it
goes beyond the issue of stock that is below
tolerable standard. The standard is a minimal one,
even with the amendments to it that the bill will
introduce. It is the basic minimum that everybody
should have. Stronger powers and more
intervention are required in that regard, but we are
interested in how we can move beyond that in a
slightly different and more flexible way. Local
authorities feel that too many requirements, such
as the one to carry out a separate audit, would
detract from other on-going work.

The housing renewal areas and the ability to
serve works notices will provide a relatively strong
power for local authorities to require owners to do
work. The ability of local authorities to recover
costs is another issue, to which we will come later.
However, the general principle of the works notice
powers should allow us to carry out work when
owners are being obstructive. I am relatively
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Linda Fabiani: That is fine.

property just over the boundary from Dundee. As a
result of that, we instituted a risk analysis of
derelict buildings in our area—buildings that are
well beyond the tolerable standard. There are
relatively few of them, but the risk analysis register
needs a full-time professional officer to maintain it,
to consider what to do with the property, to
negotiate with owners and take matters through
the statutory process.

The Convener: I will allow Christine Grahame in
as long as she keeps her remarks to housing
action areas and not to tolerable standards.
Christine Grahame (South of Scotland)
(SNP): The tolerable standard was raised by the
evidence of Councillor Gilmore.
A large part of the COSLA submission is about
resources
and
challenges
the
financial
memorandum, which says that the annual costs to
a local authority will be £3 million. That is fairly
important, to put it mildly. I know that local
authorities complain about their resources all the
time, but if we are to make this work, you might
wish to—

That analysis was done as a one-off and it was
a considerable resource commitment. It would be
a very large commitment if we had to expand that
to cover the level of detail that is implied by the bill
by keeping what could be described as a risk
register that would cover below-tolerable-standard
buildings, and by keeping track of what happens to
the property and any changes that might be made
by the owners.

The Convener: Christine—
Christine Grahame: This is a supplementary
question to the issue of annual costs, which was
raised during evidence on housing renewal areas.
I see no question on this in the papers.

If we can risk assess the properties that we
require to look at, leave a clearly auditable trail
and ignore for the moment the properties that are
not going to come to the top of the tree, we would
use much less resource. So we have to examine
the detail of what comes through and ask what it
implies for us because the differences could be
quite considerable.

The Convener: I think that you will find—
Christine
Grahame:
In
the
financial
memorandum, the £3 million is said to be a
maximum, but Councillor Gilmore seems to think
that it is a minimum. There is a big disparity there.

Christine Grahame: I take it that we have to
disregard that maximum £3 million per annum for
local authorities for staffing and other resources
that the financial memorandum says will be
required. That cannot be right.

Jason McDonald: I am sure that we will talk
about the issue in more detail later. The figures in
the financial memorandum are based on the
situation in Glasgow.
Christine Grahame:
submission.

I

see

that

in

1920

Michael Thain: We will talk about the financial
memorandum later, so we can cover that question
in more detail then. Our main point is that the
financial memorandum’s assumption that £3
million would be a minimum was based largely on
costs that were provided by Glasgow City Council,
which ran significant improvement programmes in
mixed tenure areas to support the Scottish
housing quality standard and older tenemental
stock. Many urban authorities face similar
challenges. Local housing strategies require
housing departments and registered social
landlords to bring their properties up to the quality
standard in all areas of Scotland.

your

Jason McDonald: We feel very strongly that
suggesting that £3 million would be a maximum
because it is based on the Glasgow situation
misses factors that come into play when we
consider rural and other urban areas across the
country that face the same problems as Glasgow
and, in some cases, more problems.
Christine Grahame: Are we talking 10 times too
little money or five times too little? How off the
mark is £3 million? We must get the money right.
Ron Ashton: Much of the calculation will be
done when we see the depth of detail that comes
with the bill. One of the problems that we have at
the moment is that so much supplementary
information will follow the bill.

Glasgow’s circumstances can be and are
repeated in other urban authorities but there are
other issues for rural authorities, particularly in
respect of dealing with the geographical spread of
stock. In some cases the condition of some of the
private sector housing in rural areas is much
worse than it is in urban areas. Our point was that
we need to consider some of the assumption in
the financial memorandum.

The depth of detail that local authorities might
have to go to—keeping a register of belowtolerable-standard properties, carrying out the
action plans, and deciding how to monitor all
that—might mean considerable costs. I will take a
minute to talk about my local authority, rather than
from a COSLA perspective. We had a tragedy in
Angus where a young chap was killed in a derelict

Mr John Home Robertson (East Lothian)
(Lab): You have touched on aspects of section 11
of the bill, which is on the tolerable standard, and I
want to return to that subject. In general, are you

36


387

1921

12 APRIL 2005

happy with the extension of the definition of
houses that meet the tolerable standard to ensure
that they have thermal efficiency and that all
electrical installations comply with the relevant
requirements?

stringent quality standard in the bill, although that
should not be taken by those who are lobbying for
much more effective resources and so on to mean
that we should not aspire to that standard. We
have two standards in mind, and the aim is to
move towards the quality standard.

Michael Thain: Yes, we are broadly happy with
the extension of the definition in those areas.
There was, during the consultation, a lot of
discussion with the task force about adding other
standards to the tolerable standard, but we must
be careful with that standard because it is
ultimately a condemnatory standard. Local
authorities have strong powers ultimately to close
down and demolish buildings, so a balance must
be struck between using the tolerable standard as
a minimum and condemnatory standard and
adding other standards to it. The provision of safe
electrical wiring and a minimum level of thermal
efficiency in houses will be welcome. We also
welcome the opportunity to develop further
guidance in order to get those standards and their
technical aspects right.

In respect of the tolerable standard, saying that
a house is unfit to live in is fairly drastic. There can
be some intervention in people’s homes and lives,
but there is also an issue about the point at which
individuals should make their own decisions rather
than have us intervene. Again, the matter comes
back to housing renewal areas and whether
proposals affect other people, the community and
the neighbourhood. Beyond a certain level—health
and safety requirements, for example—the
internals of somebody’s house—
Mr Home Robertson: What was tolerable a few
years ago might not be tolerable today. Standards
are rising and you think that it is appropriate to
focus on these things at this stage.
Ron Ashton: Standards are undoubtedly
organic. Everyone aspires to raise building
standards in relation to what we are actually
building, but the aspirational approach comes up
against reality. As Michael Thain said, it is a
condemnatory standard because it sets the bare
minimum and says simply, “This is what people
should not be in.” However, we should always
aspire to be better than the bare minimum.

Mr Home Robertson: Would you like to take
this opportunity to say a word about any other
considerations that you have been thinking about?
Should other elements be added to the tolerable
standard list?
Michael Thain: I do not think that we need to
say any more. We are broadly happy with the
approach that has been taken and with the
balance. A range of other bodies proposed other
standards during the task force process, but they
often reflected the interests of those bodies. It is
important to accept that the tolerable standard is a
condemnatory standard. Ultimately, we need to
ensure that the standards that it covers are
realistic and reflect its condemnatory nature.

10:00
Mr Home Robertson: I gather that there is
consensus between you and the Executive on
what has been done.
In your response to the Executive’s consultation,
you express concern about the practicalities of
identifying and assessing the extent of adequate
thermal insulation. In the financial memorandum,
the Executive estimates that 63,000 houses fail to
reach an indicative standard for thermal insulation
of level 2 in the national home energy rating. Do
you know where those houses are?

Councillor Gilmore: There has sometimes
been confusion and criticism, especially about
energy efficiency and raising thermal standards.
Obviously, people have high aspirations for
improving the quality of housing in Scotland in
order to meet those standards—nobody is saying
that that is not the aim. Through the task force at
the beginning of the process, we distinguished
between the tolerable standard—which could lead
to a house being condemned as being unfit to live
in—and the quality standard that people want to
move towards. There should be no question of
saying that the country is satisfied with the
tolerable standard. Indeed, the most recent
Scottish house condition survey showed that most
local authorities and other public housing
providers have done a great deal to raise their
standards considerably above that level, although
there are still issues in particular areas—for
example, standards have not yet been reached in
parts of the private rented sector. However, we
thought that it was unnecessary to include the
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Ron Ashton: No.
Mr Home Robertson: Seriously, though, that is
the problem. If we are going to set a national
standard, we will be placing on local authorities a
duty to identify those houses and to do something
about them.
Ron Ashton: That comes back to what we were
saying about maintenance of the tolerable
standard register. The national home energy rating
is a standard that, again, some have argued
should be higher and some have argued should
be lower. However, in the end, it is a scientific
assessment.
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We do not have the information that you
mention. We have the national survey, which is
augmented in many local authorities by boost
samples, but it is still only sampling. It does not
deal with individual properties; it is a statistical
analysis. In relation to the housing standard
delivery plan for the housing quality standard for
the registered social landlords sector, almost
every authority had to go back and do sampling
and assessments based on the national home
energy rating.

1924

that we cannot respond flexibly to the needs of an
individual or a building. That is a tricky balance to
strike, but that would be our aim.
Mary Scanlon (Highlands and Islands) (Con):
Do you think that the proposed changes to the
repairing standard for private landlords will be
effective in promoting a higher level of physical
condition and comfort in private rented properties?
Michael Thain: The introduction of the repairing
standard brings the situation into line with
elements of the standard for social landlords and
identifies issues relating to furniture and fittings
and so on that would be specific to the private
rented sector.

You are right to say that determining which are
the relevant properties is a big issue.
Mr Home Robertson: Has that come out in the
house conditions surveys that have been
undertaken? Will it be possible to find the
substandard houses?

The combination of the repairing standard and
the proposed private rented housing panel, which
will give tenants a much more effective route by
which to raise complaints about the standards of
repair or the condition of their property than do the
sheriff courts, which are the route that they have to
take at the moment, will lead to better standards
and a more consumer-friendly mechanism in the
private rented sector. There is no doubt about that.

Ron Ashton: The substandard houses can be
found by using thermal imaging and a variety of
analytical techniques. There is no doubt about
that, but the question comes down to the
resources and the time that it would take to do the
work. The work that has been done so far has
relied on broad statistical analysis based on
sampling. If one wanted to identify individual
properties, in effect one would have to sample
each property.

In part, local authorities’ role will be to ensure
that private sector tenants are aware of the new
mechanism to deal with landlords whose property
is in poor repair or, more important, who have poor
management arrangements to deal with repairs as
they are required during a tenancy. The two issues
that are most in the minds of private rented sector
tenants are their inability to get private landlords to
respond to requests for repairs and problems with
rent deposits. The combination of the repairing
standard and the private rented housing panel will
lead to better management of properties in the
private rented sector.

Mr Home Robertson: You might expect tenants
who feel that their rented accommodation is
substandard to blow the whistle or invite local
authorities to have a look.
Ron Ashton: That can and does happen.
Mr Home Robertson: Through our constituency
work, we have all heard about the alleged
idiosyncrasies of building inspectors. Do you think
that the Executive’s issuing of guidance on the
tolerable standard will help to prevent varying
interpretations across the country? If so, will that
be useful?

Mary Scanlon: So you do not propose any
changes on top of those that are outlined in the
bill.
Michael Thain: No, because the repairing
standard will raise the benchmark for the private
rented sector considerably. We must be careful to
ensure that we get the balance right between
improving quality and protecting supply in the
sector. Local authorities, consumer groups and
industry bodies want an overall improvement in
management and property standards in the sector,
but we do not want to raise the benchmark so high
that we price landlords out of the sector.

Michael Thain: I think that it will. We look
forward to having more detailed discussions on
the guidance that will enable us to strike a balance
between establishing some national consistency
across local authorities and retaining flexibility.
Buildings are quite complicated—
Mr Home Robertson: Tell me about it.
Michael Thain: I am sure that I do not need to
tell you that.

The
continued
provision
of
affordable
accommodation that meets all the legal
requirements is needed. Particularly in the cities,
the private rented market is an essential provider
of accommodation, especially for younger people,
such as students and young workers. In my
authority area, the economic growth of Edinburgh
in the next 10 years depends on in-migration of
young workers into the city to fill jobs and

Christine Grahame: John, I thought that you
wanted to bury that controversy.
Michael Thain: We all recognise that achieving
greater consistency across local authorities would
be valuable, particularly for those of you who get
complaints about the inconsistencies of building
inspectors. However, we also need to ensure that
we do not arrive at guidance that is so prescriptive
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vacancies. We need a private rented housing
market because young workers will not be able to
access owner-occupation or will not want to
because they may plan to stay for only a year or
two. Further, social housing will continue to be
relatively scarce and to be targeted at other
groups. Therefore, it is important that we achieve
a balance on the issue.

work on what the levels and impacts might be. All
the benefits that have been described by my
colleagues are absolutely correct. We have no
objection to the bill, which is valiant and valuable.
It is doing what it should be doing, which is raising
standards, but there is concern that the
infrastructure costs of raising those standards, if
they are fully passed on to the marketplace, might
overwhelm the marketplace in specific areas and
for specific types of property.

Councillor Iain McMillan (Convention of
Scottish Local Authorities): In my experience,
people who are on benefit tend to move into the
private rented sector, because they have limited
choices from the local authority and they certainly
cannot afford owner-occupation. I am slightly
concerned about who will meet the cost of the new
regulation, although I support it. Good examples
exist in the private rented sector, but there are
also some poor examples and I would not like the
burden of the costs to be put on tenants. There is
a difference between what the local authority pays
in housing benefit and private sector charges.
Many people use their benefit to pay rent, but the
benefit levels are low. It is a crying shame that
people use £30 to £40 a week of their benefit just
to live in the house that they want. As Michael
Thain said, we must ensure that we get the
balance right.

Mary Scanlon: If you take the cost for cities,
you must then add on the cost of maintaining that
standard in remote areas and on the islands,
where some housing can be quite poor.
Councillor Gilmore: The private rented sector
is hugely variable. In dealing with any form of
regulation, it is important to understand that the
sector is not one single thing that is easily
described; it ranges from the quite expensive and
often extremely good-quality properties in some
cities—and people who enter that market can
afford the cost of maintenance—right through a
whole range of housing that fulfils a function in
cities and rural areas. When we have dealt with
the private rented sector in the past, we have seen
that what appear to be quite small changes can
have a dramatic effect.

Mary Scanlon: I am glad that you highlighted
that point, because in the Highlands just now
benefits barely cover private rents.

Many fairly small-scale landlords—people who
rent out only one flat or a couple of flats—can
make quite a quick decision and say, “This is
becoming too difficult. I’m not getting much back
from this. There’s a lot of hassle involved.” Many
people have gone into letting through the buy-tolet market thinking that they would make oodles
and oodles of money. Some people have now
found that it is not quite as straightforward as that.
If they have a tenant who abandons the property,
they will not get rent in for a couple of months, so
the rate of return is not quite as great as it was
cracked up to be. If you add on to that too much
regulation and more expense, people make a
rational decision and say, “I’d rather not bother
with this. I’ll sell the flat and get my capital return.”
In the cities, they would probably get that capital
return.

To return to the point about supply, your
submission states:
“The Housing Bill is one of the longest and most
technically detailed Bills considered by the Parliament.”

You are concerned that the additional regulation
might affect
“supply in the market or lead to substantially higher rents
that would price many households out of this market.”

However, paragraph
memorandum states:

236

in

the

financial

“At the upper end of the rental market it is likely that any
new compliance costs will be capable of being passed on
through higher rents to the tenant.”

It is obviously a problem, but it is probably more of
a problem in rural areas—I represent the
Highlands and Islands—because the wage levels
are not what people would get in cities. Do you
feel that the bill will price some tenants out of the
market or that it might lead to a reduction in the
supply of private rented housing? Is that a fear?

Mary Scanlon: Have you done any research on
that subject? Does the Scottish Association of
Landlords have any information that would give an
idea of how many people may be willing to sell up
and move on?
Michael Thain: No concrete research has been
done on the impact of increased regulation on the
private rented sector. I am sure that the Scottish
Association of Landlords and other industry bodies
will provide their own evidence and views on the
potential impact on the sector. It is important to
take a step back and look at the purpose of the
bill. We are all agreed, and the private rented
industry is agreed, that the fundamental purpose

Ron Ashton: There is a fear that the bill might
price out not only the tenants but some of the
landlords, because the prices that they have to
charge could become higher than the average
market price for the area. That is something that
we do not know much about at the moment and, to
be quite honest, we need to do a lot more detailed
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of the bill is to raise standards in the private rented
sector, for a range of reasons.

1928

However, the panel’s powers, which include
making reoccupation of the property an offence
and suspending up to 90 per cent of rent
payments, are pretty effective. If a landlord
continues to ignore those requirements, they are
in effect committing an offence. Most landlords
who end up in such a position will carry out the
required work. However, if that does not happen,
the local authority will still be able to carry out that
work. Perhaps we will discuss later how local
authorities can recover the costs of that work.

None of us wants private landlords who
consistently overcrowd their houses, provide
unsafe accommodation and do not deal with the
behaviour of their tenants to continue to operate in
the market. However, we must also recognise that
there are many good landlords out there as well as
many landlords who probably need to learn more
about private renting. As Sheila Gilmore says,
many landlords who have got involved in the
market in the past 10 years have got involved
through buy to let and are relatively inexperienced.
We recently started providing a training
programme for private landlords. When we first
started, I expected about 25 landlords at each
training session and would have regarded that as
a good result. Seventy attended each of the first
two; indeed, there has been such a demand that
we have had to limit the numbers and run more
training programmes. There are landlords out
there who recognise that they need to learn more
and who are willing to take advantage of these
programmes.

Cathie Craigie: From my experience of the
private rented sector, I do not think that very many
landlords are scrimmaging in their pockets trying
to find a shilling to pay for repairs. Perhaps I am
biased in that respect.
Do you agree that the bill’s key principles are
underpinned by the idea that, regardless of
whether we are talking about a home owner who
lives in their home or a private landlord who owns
a house, they should take responsibility for
maintaining their properties? We need to get that
message over to some landlords who do not
accept that responsibility, but in a way that does
not give them excuses to jump out of participation.
All we are trying to do is to improve the quality of
the stock.

However, the focus of all this regulation of the
private rented market must be on tackling
landlords who continue to be recalcitrant and
refuse to comply with regulation and legal
requirements. Instead of overloading the whole
sector with more and more regulation, we need to
focus on landlords who probably should not be in
the market at all.

Michael Thain: Absolutely. Two issues emerge
from this matter. I agree that the impact on rents
will depend on many other circumstances
including supply of and demand for property in the
area. However, I am more concerned that we have
moved from a sector that was relatively
unregulated to one in which a substantial part is
covered by houses in multiple occupation licensing
and which is subject to the registration provisions
of the Antisocial Behaviour etc (Scotland) Act
2004 and the additional registration measures in
the bill. The regulatory framework is complex,
particularly for landlords who are not necessarily
bad but who have got into the sector through buy
to let and rent out one or two properties. There is a
hell of a lot of regulation that is new to them, and
part of the purpose of our carrying out the training
programme is to help to keep those people on
board. So, there are two issues: one is about the
cost, which is a complex issue, and the other is
about the impact of introducing a lot of complex
regulation in a relatively short period and what that
may do for people.

10:15
Mary Scanlon: I realise that we have to move
on, but this issue is huge. For example, I am
surprised by the financial memorandum’s
statement that at the upper end of the market any
higher compliance costs will be passed on through
higher rents. Surely the repairing standard is just
as essential at the lower end of the market and
costs will be passed on there as well.
Will the private rented housing panel, which
Michael Thain mentioned, make it easier for
tenants to enforce their landlords’ statutory
repairing conditions, or will local authorities still
have to intervene?
Michael Thain: The private rented housing
panel will have a range of powers that it will be
able to use where private landlords do not meet
the repairing standard or do not meet the actions
that the panel requires of them. I suppose that, as
the ultimate sanction, the panel can ask the local
authority to carry out the repairs that it has
identified as necessary. One element of
developing the process will be the effectiveness of
the relationship between the panel and the local
authority.

Ron Ashton: It is fair to say that private sector
landlords throughout Scotland have welcomed the
raising of standards, are co-operating fully with the
principles of the 2004 act and are desperately
keen to learn and move on. Local authorities must
concentrate their efforts on the small number of
recalcitrant landlords who are bad landlords, who
do not want to come into the family and be part of
the new regime. From our perspective, co-
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operation with the private sector has been
extremely good. Major and small private sector
landlords are asking for more information and are
willing to co-operate to take the proposal forward.

Ron Ashton: That is perfectly true. It is about
the technicalities of what is immediate versus what
is long term and what is required as a bare
minimum to take a property back to the standard.
Those become highly technical issues. At the
moment, they are extremely complex and,
although the new power is welcome, I do not
pretend that it will be an easy ride. It certainly is
not, especially where properties are in multiownership.

The Convener: Before I allow Mr Home
Robertson to ask a brief question, I inform
committee members that we will have two
evidence sessions with representatives of the
private rented sector at which they will be able to
engage with the committee on some of their
concerns.

Linda Fabiani: Let us try to look at this from the
point of view of the owner-occupier or the private
landlord, who may feel that the local authority is
abusing its power—whether that is right or
whether there is only a perceived abuse of power.
How would you deal with that? Is the appeals
system adequate? Will your member councils shy
away from conflict situations such as that,
because of resources as much as anything else,
or do you get a feeling from your members that
they would be quite willing to take that on board?

Mr Home Robertson: This is a quick, technical
point. In an earlier evidence session, I raised the
question of tied housing. When you talk about
private sector landlords, do you include the
owners of tied housing in your assessment? Is
there a problem with tied housing such as farm
cottages?
Ron Ashton: We have brought the private
sector landlords on board in our rural area. The
big estates and farms have been more than willing
to co-operate.

Councillor Gilmore: As with all new legislation,
to some extent we will have to try it to see how it
works. We can speculate endlessly about how
many objectives we will achieve and how
expensive the new powers will be. Judgment has
to be exercised, which is why there must be local
discretion. In much of the discussion about the
new powers, it has been quite hard to pin them
down. It is the kind of thing that becomes much
clearer when people are able to identify a specific
example and say, “Oh yes, that’s what it means.”
Talked about in the abstract, it can be quite
difficult to grasp.

Mr Home Robertson: So you include tiedhouse proprietors.
Ron Ashton: Yes.
Linda Fabiani: The single statutory notice is
generally welcomed by local authorities because it
makes sense. How do you think that it will be used
when a house is likely to fall into serious disrepair
or to affect adjoining properties—rather than when
the house is already in an obvious state of serious
disrepair? That is a fairly new power. How often do
you think that it will be used by local authorities,
how easy and convenient will it be to implement,
and what level of enforcement will be available?

There will be challenges. We have to ensure
that we have done our homework and we must be
convinced that we have a case. If we have a clear
case, we have to tackle those challenges; if we
back off on the basis that we would have to go
through a legal process, nothing will happen. The
message to somebody who just wants to dig in
would be that that is the way to avoid any action.
Two or three years down the track, all the other
people affected will feel pretty let down. We will
often have to balance an individual’s case against
the case of the other people affected by the
situation. We have to be reasonably robust without
being foolish. If we started making orders that
were successfully challenged and a lot of costs
were awarded, we would be in trouble. Most
councils have different ways of tackling these
things and they have considerable experience of
what is involved. However, outside of the
individual examples it can be difficult to pin down
what is involved. Like everything else, it has to be
reviewed to see whether it is working out.
However, we would rather have the power than
not have it.

Michael Thain: The ability to require work to be
undertaken in circumstances in which failure to do
so could lead to serious disrepair was something
that the task force found lacking in the current
repair and improvement order system. The power
will come into play especially when failure to carry
out work will have an impact on other buildings,
neighbours or the rest of the community.
I do not think that implementation of the power
will be straightforward, as buildings are complex
things and their owners are generally complex
people. There will be varying degrees of
interpretation regarding what work is required to
be done, and I suspect that there will be more
challenges from owners about what they are
required to do to avoid their properties falling into
serious disrepair. That is probably going to require
a more technical judgment and will be less
straightforward than, for example, pointing out to
someone that their chimney is falling down. The
challenge for local authorities will be to point out to
owners the disrepair implications of not carrying
out certain works.
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Linda Fabiani: On a technical point, how do you
feel that the provisions in the bill interact with the
provisions of other legislation, such as the Building
(Scotland) Act 2003? The policy memorandum
says that the bill should interact with that act. I do
not know whether there are any technical experts
among you, but do you feel that the legislation is
complementary?

particularly given the impact of legal costs. A
maintenance order will enable the local authority
to pay the share of the owner who is refusing to
pay the costs. Currently, the bill states that local
authorities can charge administrative costs and
any reasonable interest. We must ensure that we
do not become by default the payer of the
maintenance order costs, which come later.

Michael Thain: I think that it is, but we probably
need to do more work with the Executive and with
other local authorities on how we use the powers
on defective buildings that we have under the
2003 act and the powers that we will have under
this bill. In my authority we have a range of
byelaws, which further complicates matters. What
is important is that local authorities are able to
consider the range of powers that they have in
legislation and, rather than getting into too much
technical detail, to develop policies that apply
those powers in a way that owners or members of
the public can understand. My authority does not
use repair notices and improvement orders as
they are under the Housing (Scotland) Act 2001
because we have other byelaws that do the same
thing in effect and address some of the
weaknesses in the current system.

The inability to look towards the future is a
weakness in the current improvement and repair
orders, which are focused on tackling serious
disrepair. Over the past 20 years, local authorities
have spent a lot of money through improvement
grants and so on to tackle repairs and bring
properties up to a certain standard, but
maintenance has not then been dealt with and
properties have come back into the system
despite the fact that orders and grants have
previously been used to deal with the problems.
Councillor McMillan: I think that the power to
serve maintenance orders will improve the
situation. It used to be the case that when we went
round a council estate we could always tell who
had bought their house because the owneroccupiers had the better properties. Now the
opposite is the case, because councils have got
their act together and made improvements. The
houses of owner-occupiers now look shabby, with
pipes hanging down and all the rest of it. We
certainly welcome the improvements as they
enable us to ensure that all the houses are kept up
to scratch.

Ron Ashton: We have not studied in any great
depth whether the legislation is complementary,
but we have certainly studied whether it is
contradictory, and it is not. We take that as a plus
point.
Scott Barrie (Dunfermline West) (Lab):
Following on from where Linda Fabiani left off, I
turn to maintenance orders. What are the key
benefits to local authorities of the power to serve
such orders?

Ron Ashton: Following on from Michael Thain’s
comments, I confirm that we must consider how
the costs are recovered because that could
become quite a large burden on local authorities.
We must consider matters such as charging
orders or whatever. We would perhaps want to
discuss the matter further.

10:30
Michael Thain: One of the advantages of
maintenance orders is in dealing with buildings in
multi-ownership, such as tenements and blocks of
flats. The Tenements (Scotland) Act 2004 made
significant improvements to the basic law behind
the management of tenements. However, one of
the weaknesses in enforcing the provisions of that
act is that, where a scheme decision is made to
carry
out
common
repairs—or
common
maintenance as it is called—and an owner refuses
to meet their share of the cost of that scheme
decision, it is up to the other owners to take them
through the debt recovery process and through the
sheriff court to get the money back.

Scott Barrie: That is a significant point. There is
no point in encumbering local authorities with
additional expense for something that is
essentially an owner-occupier’s responsibility, as
Councillor Gilmore said.
Do you believe that the proposals that are
contained in the bill strike the correct balance
between the rights of individuals to decide their
own priorities and the powers of local authorities to
intervene and ensure that minimum standards are
met?
Ron Ashton: It is always a difficult balancing
act, but basically the answer is yes. You are right
to suggest that there will always be a compromise.
It is difficult, because in many instances we are
interfering in someone’s property, which is
something that they have bought and paid for and
which is theirs, but it is necessary to balance that
with the long-term benefit to the community,

Most owners are not willing to do that either
because of the impact that it would have on
relations among neighbours or because it is a
complex legal process, and most owners would be
relatively uncertain about how to go through it.
Owners are unlikely to want to go to lawyers,
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neighbours, other people who might be affected
and so on. The balance is about right, but I make
no bones about the fact that the decision is a
difficult one.

reorganisation. Resources will need to be put in if
we are not to be seen as just the ogres who force
people to do things. However, not only would the
alternative not work, it would simply give the
owners somebody to hate. If the council becomes
the bogeyman in the situation, that does not help
the people in the tenement or block to move on
and deal with the problem rather than just mutter
about the council. We need to be able to tell
owners that, although their problem with their roof
is a one-off, such repairs are an inevitable part of
owning a property. That will need a change in the
balance within which local authorities have
operated. Although people are not unwilling to
take that on board, we need to realise that local
authorities will need to take on a slightly different
role from the traditional one.

Scott Barrie: Finally, individual owners would
have the capacity to prepare and implement the
maintenance plans. What sort of support do you
envisage local authorities providing in the scenario
that you outlined? It is one thing to identify the
problem, but it is another matter to ensure that the
requisite work is undertaken. What role will local
authorities have in enabling the process to
operate?
Michael Thain: It is inevitable that local
authorities will have to provide a substantial
amount of advice and information to owners to
enable them to have a reasonable chance of
implementing the requirements of a maintenance
order in the first place, whether it involves a
maintenance plan, establishing a maintenance
fund or whatever. We need to do that work across
local authorities and involve the Scottish Executive
and Communities Scotland to ensure that there
are models for a maintenance plan, setting up a
maintenance fund or whatever that can easily be
implemented by a group of owners.

Scott Barrie: I take the point about the need for
a change in the culture. The bill is not just about
local authorities requiring that work be done on a
property to bring it up to the minimum standard
and then, at a later date, requiring some other
repair to be done; it is about getting people to take
responsibility. That is a valid point.
On the issue of disabled adaptations—
The Convener: Before we move on, Linda
Fabiani has a brief supplementary question.

If we are to have any hope of owners
implementing the maintenance order without the
local authority having to take over responsibility,
we will need to provide them with a substantial
amount of advice and information up front. It is not
in our interests to take on the responsibilities of
owners. Doing so would not only create more work
for us but remove the responsibility for
maintenance from the other owners in the
property. It is in our interests to provide help to
ensure that, in as many cases as possible, the
work is carried out by owners themselves.

Linda Fabiani: Like everyone else, I can see
the logic and the benefit of the provisions on
maintenance plans, but I worry about how they will
be implemented. Let me put Ron Ashton on the
spot. As a director of housing, how would he
expect a member of staff in his department to go
about identifying and sorting out such a problem?
Ron Ashton: We would try to be proactive. The
worst-case scenario would be that we had to react
to a problem that had arisen. We would proactively
look at the properties within our custodianship—
both in the private sector and in the council
sector—to spot problems before they arise. It is
important to communicate and get in contact with
the owners concerned. We need to try to persuade
them and move them through a process.
Ultimately, if they cannot be persuaded to move
through a process, we can issue a maintenance
order as a last resort. The trick is to try to support
the individuals concerned. Very few people are
totally and absolutely recalcitrant right down the
line. In a sense, we need to help them to change
direction.

Ron Ashton: In many instances, that sort of
support mechanism for owners could be provided
not by local authorities directly but by voluntary
sector partners, especially if there are special
needs involved. An excellent example is the
concept behind the Care and Repair Forum
Scotland, which already helps owners to maintain
properties. There could be an expanded role for
such voluntary organisations.
Councillor Gilmore: Like many of the bill’s
provisions, the provisions on maintenance plans
will work only if local authorities are able to
perform a slightly different role from their
traditional one. Many authorities have been
moving in that direction anyway, but staffing,
training and resource issues will be involved.
Councils will need to be concerned with not just
enforcement but trying to avoid reaching the
enforcement stage. If we can achieve the move to
that slightly different role, it will be worth while in
the long term to go through the pain involved in
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We do not want to be simply issuing fixedpenalty notices or tickets for bad buildings; this is
about trying to give encouragement, move through
the process and ensure that people take
responsibility for their property because,
ultimately, it is their property. We must make use
of a carrot-and-stick approach but also take a
much wider approach involving other agencies,
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the voluntary sector and anyone who can bring
something to the table on the understanding that
the end-product is to bring the property up to the
required level by whatever means are available.
That means being more flexible and looking to
measures such as equity release, because a big
part of the failure to maintain property has involved
concerns about resources, whether actual or
imagined. The issue is about devoting time and an
officer or voluntary sector person, or other
resource, to ensure that people take the motion
forward.

adaptation can make. For example, I hope that an
extension to a family home will begin shortly in my
ward. The extension will create a downstairs
bathroom, which is essential for the family’s
needs, but at this point in their lives, the family are
unable to fund the adaptation because the
additional costs of having a disabled child are
substantial. Nevertheless, if and when the family
moves on from the house, a bigger house with
certain advantages will have been created, which,
although it is particularly useful for people with
disabilities, is also useful for everybody.

From my perspective, the maintenance order is
very much a last resort. Nobody wants to drive
around housing schemes or estates handing out
tickets and so on. This is about a process of
involvement and getting people to take
responsibility.

That is the kind of situation where some method
of ensuring a return to the public purse would not
be unreasonable, not least because it would allow
us to think about doing more such work. That kind
of situation does not arise every day, but there are
a substantial number of such cases.

Scott Barrie: On adaptations for the disabled
and COSLA’s response to the Executive’s
consultation, concerns were raised about the cost
of reinstating adaptations after installation. Does
Mr Ashton think that the bill and the provisions to
cover such expenses address the issues that
COSLA raised initially?

We would not want to stop carrying out
adaptations, because they can make such a huge
difference to families in enabling them to sustain a
family member, whether old or young, at home.
Everyone is anxious that the practice should
continue, but that kind of work can cost between
£30,000 and £40,000, or more. Expecting some
return on that is not unreasonable. For smaller
adaptations, we have to be practical. Basic grant
assistance is probably the right way to deal with
those.

Ron Ashton: There are still some questions to
be answered, especially on the potential
enhancement of value that might result from
adaptations and so on. This might sound hardhearted, but I am still slightly unclear about the
system that would be gone through. Undoubtedly,
aids and adaptations must be considered in the
context of the overall package—the minister is
looking at housing across all sectors at the
moment—because the picture in relation to where
aids and adaptations come in, both from the
perspective of local authority resources and the
National Health Service, remains confused.

Some critics of the bill have suggested that it will
reduce the amount of assistance that people can
be given. However, although all local authorities
provide grants for disabled adaptations, their
power is discretionary. The bill strengthens the
situation; it does not weaken it. That has been lost
sight of in some of the discussion.
To say that there should be mandatory and
unrepayable grants for any and all disabled
adaptations opens up a financial minefield.

A lot of resources are going into that process. As
it stands, the grant system is rightly biased
towards ensuring that the top priority is providing
aids and adaptations. However, some aids and
adaptations are substantial and might enhance or
add value in the private sector. I do not have an
answer to that question; it must be teased out.

10:45
Donald Gorrie (Central Scotland) (LD):
Section 57, in chapter 8 of the bill, is on the
recovery of expenses. In your written evidence,
you have expressed concern that the section is
unhelpful to local authorities because they are not
offered the possibility of flexible charging
arrangements. So that it is on the record, will you
describe your concern? Why do you feel that the
Executive’s retreat on the issue was unnecessary?

I come back to the point that in many instances
it is the owner’s property. Therefore, how are
equity issues to be teased out in cases in which
although there might be an enhancement in value,
it might be much smaller than the cost of the work
required to provide the aids and adaptations? The
question is how to balance the two. I do not have
an answer. It is an issue that has arisen and we
are considering it further.

Michael Thain: Two issues arise, the first of
which is on the principle of exercising a charging
order power when local authorities have incurred
costs when taking enforcement action. The
second issue is whether the charging order power
that currently exists under the Housing (Scotland)
Act 1987 should be amended. The housing
improvement task force made a number of
recommendations on amending the power.

Councillor Gilmore: There might be a huge
difference between some types of grant-aided
adaptations and others, although nobody wants to
get involved in valuing the difference a small
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As it stands, the bill does not appear to give any
charging order powers in situations in which local
authorities incur costs. That might be the result of
a technical flaw in the drafting but, even if such a
flaw were overcome, the charging order power
would apply only to the work notice. We would like
an effective charging order power in four areas:
the work notice; the enforcement of a maintenance
order; the payment of a shared cost when
someone in a tenement has not paid; and repairs
that have been carried out at the request of a
private rented housing panel.

major weakness in the system that we use in
Edinburgh just now.
Ron Ashton: That summarises the situation
fairly.
Donald Gorrie: Thank you. It is helpful to have
that on the record. No doubt if your discussions
are not satisfactory, you will send us suggested
amendments in anonymous brown envelopes, or
however you operate.
In my experience, the longest section of any bill
is always on appeals. There is a huge section on
appeals in the Housing (Scotland) Bill. On a yes or
no basis, are you happy with what the section
proposes about appeals or should major changes
be made to the proposals?

The advantage of a charging order power is that
the local authority can apply a charge directly to
the property where the work has been carried out
and where it has incurred costs. We would not get
the money back immediately but we should get it
at some point in the future.

Ron Ashton: We are content that the section is
reasonable and workable.

There are weaknesses in the current provisions
on charging orders and we would like them to be
considered. For example, under the charging
order powers in the 1987 act, I understand that
there is no legal requirement on the property
owner to pay money back at the point of sale. In
reality, that happens, because no solicitor worth
their salt will carry a charge over, but the powers
could do with some tightening up.

Donald Gorrie: We will move on hastily in that
case. I have some questions about the scheme of
assistance. Some of the issues have already
come up, so you need not duplicate what you said.
First, there is the permanent issue of achieving a
balance between flexibility for local authorities to
respond to local conditions and the desire of the
national Government to have uniformity so that
somebody in Fife does not complain that their
auntie in North Lanarkshire got a much better deal
than they did. Does the bill achieve that balance
between a level playing field and local flexibility or
have you suggestions for how that could be done
better?

Before the bill was introduced, the task force
made some proposals in “Maintaining Houses—
Preserving Homes” to make the charging order
power more flexible. The proposals included giving
local authorities powers to decide whether to
continue with an annual charge, whether to require
interest to be paid, or whether to leave the charge
on the property until it was sold. The task force
saw some advantage in leaving the charge on the
property until it was sold, because it
acknowledged that many owners would have
difficulties paying an annual charge, as required
under the current charging order power.

Michael Thain: We broadly support the
approach in the bill, which proposes a much
higher degree of flexibility around the provision of
assistance in a local area and expands that
assistance to include information and advice. As
we have touched on, in many cases information
and advice are what are needed to encourage
owners to take more responsibility, because they
simply do not know what to do.

Those proposals had substantial support in the
responses to the consultation paper, but they have
not appeared in the bill and we have not had an
opportunity to discuss with the Scottish Executive
what the problems are with including them in the
bill. We would like to have that opportunity. We
know that the Council of Mortgage Lenders is
concerned about it and we would like the
opportunity to make progress and to discuss a
way of resolving the problem. Having that
additional charging order power is an important
part of local authorities’ armoury in ensuring that
they recover costs.

Flexibility is important when it comes to
expanding the range of financial assistance,
because each local authority has its own housing
market. In Edinburgh and some other local
authority areas where property values have seen
substantial increases over the past five years,
there is substantial equity in people’s properties. I
return to Ron Ashton’s point about owners who
worry about meeting the cost of repairs and
improvements because they are not aware of the
substantial capital in their property that they could
free up.

In Edinburgh, where we use byelaws to serve
repairs notices, we have recognised that one of
the weaknesses in those byelaws is that we do not
have a charging order power. We are currently
considering developing proposals for private
legislation that would amend that because it is a
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In some authorities, there is scope to develop
loan schemes that are attached to equity release
that would not be applicable in other authorities
where property values have not increased in the
same way. The shape of the scheme of assistance
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will depend a great deal on the development of
local housing strategies that are tied to the
differences in the housing markets. It is important
that local authorities have the flexibility to deliver
assistance to meet local needs rather than having
an overly prescriptive framework. One of the task
force’s big achievements was recognising the
weakness in the overly prescriptive system that we
currently have.

1940

People need a range of help and resource and,
to provide that help and resource, we might have
to start at a different end from the one at which we
have traditionally started, which has been to say,
“Here’s a grant, so get on with it. We can do only
10 houses this year and the other 50 aren’t going
to get done at all.” If we can find a way of
spreading the resources, we will achieve what we
want to achieve, but local authorities will all have
their own views on where their priorities lie and
what they want to do, which is why we seek
flexibility.

Councillor Gilmore: The reality of a
prescriptive system, particularly if it is a grantloaded one, is that one ends up not doing things
because resources are not unlimited and we face
a stark choice between having grant available to
do certain things and putting those things off for
another two, three or five years.

Ron Ashton: The issue is not only the physical
improvement of property; there is the wider
community interest—in effect, the community
planning interest—which might be about economic
and social regeneration. By the operation of such
a scheme, we might be doing all sorts of things,
such as moving properties from negative equity to
positive equity. Therefore, we must think
differently; we must conceive of it as a package of
measures to achieve not only physical
improvement but something for the community.
That requires flexibility, not—dare I say it—an
overly burdensome, centralist system.

A requirement has been placed on local
authorities and registered social landlords to raise
their properties to the Scottish housing quality
standard. Admittedly, some of that work involves
internal work to houses, but some of it concerns
the shared and common areas and, most of the
time, it is not now possible for local authorities and
RSLs on their own to raise some of their
properties to the standard by the due date. In
Edinburgh and increasingly throughout Scotland,
there are few places where the local authority can
simply say, “Right, we’re doing these houses.
That’s it. The roof needs done to bring it up to the
quality standard, so we’ll replace it, resources
permitting.” There is a delicate relationship
between achieving the standard and involving
owners in that work. How we involve owners and
how financial and other assistance is given are a
complex business but, if we do not start
considering new ways of doing that, the finances
will become so constrained that we will not be able
to do as much as we need to and will not hit the
standard in certain respects, which is not what any
of us wants to happen.

Donald Gorrie: Your written evidence suggests
the creation of a national loan fund to support
equity share schemes. Should we press the
Executive to create such a scheme, or would that
come under the heading of burdensome national
over-regulation?
Michael Thain: It has been stated in the past
that one of the advantages of using loans or equity
release schemes is the ability to use public
resources to lever additional money from banks
and building societies into loan funds—I think that
the housing improvement task force discussed
that to some extent.
The financial memorandum says that £5 billion
is required to bring properties up to a reasonable
state of repair in the next 10 years. We must
recognise that we cannot provide all those
resources through private sector housing grant,
through which local authorities receive some
funding to support their private sector housing
strategies.

The question is whether we can spread the
resources more effectively and equitably over the
piece and not always use them for huge amounts
of grant. It is tricky to give local authorities the
ability not necessarily to administer loans—many
authorities would not want to go down that road—
but to find other ways of spreading the resources.
The City of Edinburgh Council has been
investigating the possibility of setting up or joining
a trust that can offer loans. Those might be equity
loans, because we accept that, for many people,
the problem is getting the money now. Although
such people have equity in their houses because
the value of the properties is going up, they do not
have the income to assist in the process now. To
find a solution requires a change in thinking but, if
we do not make a change, the situation will
become increasingly difficult and we will simply be
unable to do the things that we know we need to
do. That would be a severe weakness.

We need to consider ways not only to release
capital that owners might have, but to lever in
additional capital resources from other funds. A
national fund would be worth exploring, in addition
to many local initiatives. A national fund would be
on a larger scale, which might make it more
attractive for other funders to finance.
11:00
Donald Gorrie: You talked about giving advice.
Government in the UK has a long and ignoble
history of well-intentioned schemes that were so
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complicated that most people never clicked on to
them—the benefits system is an example. Will we
achieve a comprehensible system that you—the
people at the front line—can explain to your
citizenry, so that they will use all the well-meant
provisions in the bill?

the surveys that you are talking about, especially
on heating, for example. An industry has suddenly
grown in the past year or so as all the RSLs have
become involved in recalculating their NHERs for
the quality standard. We mentioned earlier in our
evidence the capacity to do everything at once.
We need to work in stages by examining risk
assessments of major problems and considering
how we proceed on a controlled basis.

Michael Thain: We need to consider that. We
have raised issues about the current test of
resources for grants, which will be applied to
grants and subsidised loans. The test of resources
can be quite difficult to explain—it is a bit like the
bureaucracy of the benefits system.

The financial and loan aspects would probably
have the opposite effect on a director of finance—
he would probably sit bolt upright and then droop
in his chair. Local government is not particularly
comfortable with getting into the specialist work of
arranging loans and so on. There are more readily
available alternatives.

One measure that we and other authorities have
examined is that of developing a simple equity
share arrangement for home improvements,
whereby the loan fund—whether it is the local
authority’s or a trust—meets the cost of repairs in
exchange for a percentage share in a property’s
value. If a property is worth £50,000 and the repair
cost is £5,000, the loan fund is given a 10 per cent
share in the property’s value. When the property is
sold, that 10 per cent share is repaid into the loan
fund to be used for home improvement assistance
for owners in future.

Donald Gorrie: Are there any other questions
about assistance schemes that I should have
asked?
Councillor Gilmore: There is a general issue
about ensuring that we understand the resourcing.
It is not just about saying, “Here’s the money to do
the work.” Making everything work will require
staffing resources. That is not a waste; it is not
about employing people who are not directly
productive. We all know that in operating any
scheme we have to do a lot of groundwork to
explain what is possible and give people the
necessary information and reassurance that the
scheme is manageable. In practice, working on a
particular street will involve basic tasks such as
our calling on each individual living there and
speaking to them on a one-to-one basis.
Everybody’s finances are different; people will not
come and talk about them at a meeting in front of
lots of other people. It is worth putting in the
staffing resources, otherwise a lot of the work will
not happen.

That model is relatively straightforward to
explain to owners and is quite equitable, because
all that it involves is, through a loan, buying into a
property’s future value, which the improvements
and repairs that are undertaken will probably
increase. Explaining to owners the process, the
justification and the equitability of the model is
relatively straightforward.
Ron Ashton: The challenge is that we must
keep whatever we do relatively simple, so that
people understand it and owners sign on for it.
Instead of being enforced, the measure should be
one in which people are willing to participate. The
challenge for us is to make the system easy,
understandable and simple.

The broader picture is that we are trying to raise
the standards of buildings, which needs to be
thought about. The subject is close to the hearts of
all housing providers. We are trying to achieve the
Scottish housing quality standard for tenants; that
is our commitment. However, we cannot achieve it
for tenants unless we bring owners on board. That
will be a significant challenge for us in the next 10
years. It is partly about having finance that is
available to assist owners, but it is also about
having that finance available to provide such
assistance early on. That will require a lot of local
authorities to staff up. We have to calculate that
cost and make a reasoned case for the resources.
If we do not put in those resources, it will be
difficult to achieve our aims.

Councillor McMillan: The area that I represent
has had a large take-up of the right to buy and
people who are sitting with fixed incomes and
quite a lot of equity would welcome the proposed
idea. Michael Thain explained the system simply,
and councils must convey the message that the
system is quite simple and straightforward. Often,
councils are guilty of making matters difficult and
overly bureaucratic, but our job is to make the
system as simple and straightforward as possible.
Donald Gorrie: I will ask about your resources.
Assessing what more needs to be done to
people’s houses for energy conservation is labour
intensive. Do you have the people to do that?
Running a loans system is financially intensive.
Will your directors of finance read section 79 and
go to sleep muttering, “G divided by A times W”?
Are those matters a problem?

The Convener: I am conscious that we are
running short of time, so I cannot allow Christine
Grahame to come in at this point. We still have a
number of lines of questioning to explore so I ask
committee members to keep their questions short.

Ron Ashton: The first point is only a problem of
capacity. People out there can certainly undertake
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Mary Scanlon: I will do just that and roll my
three questions into one; the witnesses can decide
who will reply.

1944

of the single survey is to deal with the issue of
multiple surveys, and there is no competition from
other buyers for a right-to-buy home. Although we
need to consider them more closely to see
whether they are workable, the requirements to
provide additional information to tenants who are
thinking about buying their home under the right to
buy meet our desire for those tenants to know
more about their home before they buy it.

The single survey has been seen as a
controversial part of the bill. First, do you all agree
with the duty on sellers, under section 95, to
provide information to buyers, given that only 74
surveys were provided in the pilot study? Do you
think that we have sufficient information to move to
the proposed mandatory scheme? Secondly, how
do you think that the measure will impact on the
behaviour of buyers and sellers in the housing
market? Thirdly, do you think that the single
survey will meet one of the bill’s key objectives,
which is to improve the condition of private sector
housing stock?

Linda Fabiani: Some tenants do not know what
they are buying when they exercise the right to
buy—or what they are renting when they rent a
house. The house may, for example, be filled with
asbestos. Also, houses do not always remain with
the people who buy them under the right to buy,
but are sold on to other people. Why should not
the provision of information start with the first sale
of a house under the terms of the bill?

Michael Thain: I think that we should carry on
with the single survey scheme, despite only 74
surveys being provided during the pilot—that is
why we need to legislate for it. You asked whether
the single survey would change the behaviour of
buyers and sellers. The importance of the scheme
is that it will make owners more concerned about
the condition of their property. If sellers have to
provide information on the condition of their
property, there is a much greater chance that they
will improve it or do repairs before they come to
sell it. At the moment, the condition of a property is
often a small consideration when people come to
buy, particularly in areas of high demand.

Councillor Gilmore: There probably should be
more provision of information; it is a matter of
putting that information together. It is an area in
which we need to have a bit more discussion so
that we get the guidance and whatever goes into
regulation right. I do not think that anybody is
saying that the information should not be provided.
Indeed, it could be useful for people who are
deciding whether to buy. In the past, councils were
discouraged from providing any information to
those people, as it may have stopped them buying
their homes. There is some basic information that
people should know so that they can exercise their
judgment, and it will probably help, later down the
track, when repairs are necessary because it will
not come as such a surprise to people that the
roof needs to be repaired, or whatever.

The third question was whether the single
survey will improve the condition of property, and I
think that it will. It will make the job of local
government a lot easier, as all the problems that
we have been talking about often result from a
lack of understanding or information among
owners about the impact of poor maintenance on
their buildings, on the local community and on
their neighbours. The single survey will help us to
change the culture of home ownership and make
people aware of their responsibility to maintain
their property.

The Convener: For members’ information, the
Housing (Scotland) Act 2001 addresses some of
those issues under its provisions on the right to
buy and the new tenancy arrangements. If
somebody chooses to exercise their right to buy,
they must get information about the obligations
that will be placed on them as owners, including
the maintenance obligations that accompany their
decision to buy.

Mary Scanlon: I am quite satisfied with those
answers, although someone else may have
burning issues to raise.

Ron Ashton: It is fair to say that we would not
be in favour of the full single survey for right-to-buy
properties.

Linda Fabiani: There is an issue about the
independence of the process of information
provision, which is worth exploring. I am willing to
consider whether some compromise can be
reached in relation to houses that are being sold
by a local authority as opposed to houses that are
being sold on the open market. Nevertheless, if we
are trying to implement a policy of having a single
system that should cover all sales throughout the
country, I have problems with straight exemptions
being made right at the beginning.

Michael Thain: I will explain why. First, when
people buy under the right to buy, they are buying
their home, so they already know more about their
home. Secondly, one of the secondary objectives

Councillor Gilmore: It is not in the interests of
local authorities not to release the information.
Indeed, the frustration in the past was the fact that
people were buying blind and local authorities that

The Convener:
succinct.

The

answers

were

very

Linda Fabiani: Is COSLA opposed to the single
survey and the provision of information for houses
that are sold under the right to buy?
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tried to give information were seen as somehow
discouraging them. I had prefabs in my ward, for
instance, and people should have known a bit
more about what they were buying. You might
think that they would have known more, but that
did not always happen. Folk came to the council
after they had bought the houses and said, “We
didn’t know about that problem. The council
should make it up to us now by giving us money to
sort it.”

decisions about longer-term investments in the
property.
Linda Fabiani: I will not labour the point,
although I think that the subject is worthy of further
discussion, particularly in view of the implications
for the first buyer and for subsequent buyers
further down the line. There is also a question of
liability if there is a lack of independent information
given at the start of the process.
Cathie Craigie: If I could continue on that
point—

When councils move into areas to regenerate
them, it is important that people understand the
implications. We do not want to put people off; we
want to help them to make sensible decisions
about financial planning and, in the end, we will
find it easier if people do just that. As always, the
devil is in the detail; we need to get into the detail
of the single survey and have further discussion
on it. The scheme was a fairly late entrant to the
bill and a good bit of work still needs to be done on
it.

The Convener: No. I am afraid that we do not
have sufficient time.
Cathie Craigie: I am sorry about that. I will try to
get the question in another way.
The Convener: I advise you that that would not
be particularly wise. If you did so, I would ask you
to stop your questioning. As I have already pointed
out, time is very short. I ask you to refer solely to
your lines of questioning.

11:15
Ron Ashton: I understand where the member is
coming from on the single survey. There should be
a single system but, as Michael Thain said earlier,
the fundamental difference with the right to buy is
the long-term relationship that exists between the
individual who is purchasing the property and the
local authority. Concern has been expressed
about councils not pointing up the dangers, but
everyone is in favour of buyers knowing exactly
what they are getting hold of.

Cathie Craigie: Okay. I will return to the subject
of private landlords, which we discussed earlier.
We touched on some of the areas on which the
committee seeks answers, and I apologise if we
appear to be going back over old ground. Do the
provisions in the bill that amend the existing
registration scheme for private sector landlords
take into account the financial and administrative
resources that local authorities require to get the
amended scheme up and running?
Ron Ashton: The initial work that we have done
indicates that the resources that will be required to
implement the full scheme could be considerable.
Again, that depends on what the letting code looks
like, on which further discussions are to take
place.

The problem arises at the next stage. Let me
give the example of a heating system that has a
lifespan of 12 or 15 years. In year 13, the natural
assumption would be for the owner to say, “Well, I
have paid for it over the last 13 years. It probably
needs replacing now.” At what point does the
issue turn from one of warranty into one of the
physical condition of the property? The survey
would alter the balance and perhaps even the
relationship between people in that situation and
councils. This is the area in which some of the
difficulties arise and we will have to tease them
out.

There are a large number of private sector
landlords and a lot of education needs to be done
with them; work also needs to be done to set up
the system. The Executive has indicated that
seedcorn funding will be made available to move
the registration process forward. However, the
long-term regulation of the scheme may well be
resource intensive. I return to our earlier
discussion, in which we said that the issue is one
of where the cost will be placed.

The single survey was a late addition to the bill
and when it was first explained to us, we could see
some of the difficulties that might arise. Let me
give a further example of a council that gives
detailed information to someone whose central
heating system is in year eight of its 15-year
lifespan. What happens if that heating system
packs in after 10 years? Councils are being asked
to give out detailed information about the current
status of a property, which is not a problem as it
relates in particular to whether the property is in a
dangerous condition. However, that becomes a
problem when the information is used to make
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Cathie Craigie: If the process becomes
resource intensive, will it be worth while? Will it
protect people in your local authority area who rent
from private sector landlords?
Ron Ashton: Undoubtedly. I have no doubt
whatsoever that private sector landlord registration
will be a positive benefit both for the condition of
the stock and for letting standards in the country.
Cathie Craigie: Provision was made for
landlords as part of the Antisocial Behaviour etc
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(Scotland) Act 2004 and further provision will be
made for private rented housing in the bill. Those
measures are modernising and bringing into the
21st century the way in which the private sector is
managed and monitored. Are there any other
ways in which the registration scheme could be
extended or improved?

1948

and other measures in the bill, as the fit-andproper-person test is framed, it will help to raise
property management standards, as well as
general tenancy management standards and
standards on the behaviour of tenants.
Cathie Craigie: Do you agree with the measure
that will require ministers to assess what provision
local authorities have in place before a letting code
is issued? As I read the bill, if the City of
Edinburgh Council or another authority had a
voluntary accreditation scheme up and running,
the minister probably would not issue a letting
code that the authority would have to comply with.
Is that correct?

Ron Ashton: The devil will come when we
consider the code that is produced under the bill
on the registration scheme and on the depth and
level of assessments that we make on
management and maintenance issues. I make a
plea that we get the measures from the Antisocial
Behaviour etc (Scotland) Act 2004 in and settled—
so that we register landlords—before the further
provision in the bill is implemented. Let us be
honest: that provision is really just an enabling
paragraph, so there is a fair bit of work to be done
on it. I ask for time for that work to be done, after
which the code could be introduced as a second
phase. That would not have to be far into the
future, but we need time to stabilise the measures
from the 2004 act before we move on.

Michael Thain: We must consider what needs
to be assessed before the letting code is
published.
Some
local
authorities
have
accreditation schemes but, as I said, that process
is designed to accredit only the better landlords,
whereas registration is intended to establish a
benchmark below which landlords should not fall.
To return to the previous discussion about
regulation in the private rented market, we already
have HMO licensing, the registration scheme, the
pilot accreditation schemes in four authorities,
possible pilots in other authorities—which will
learn from the experiences of the four authorities
that are already involved—and the measures in
the bill.

Cathie Craigie: The City of Edinburgh Council
runs one of the pilot voluntary accreditation
schemes. I ask Michael Thain to share some of
the experiences that the authority has gained on
that. He has already told us a bit about that in
briefings to the committee and this morning, but I
ask him to share some more information with us.

To go back to the point that I made earlier, the
fit-and-proper-person test is drawn fairly widely
and covers many of the property issues. We need
to ask whether the framework that is being
developed supports the improvement of standards
and, if it does not, whether we require a code of
letting to firm it up. A code of letting would
reinforce the framework, but we need to decide
whether it is necessary.

Michael Thain: Four local authorities have been
piloting accreditation schemes for about nine
months. So far, the work has concentrated on
developing the schemes in partnership with local
landlord organisations and letting agents. We are
nearly ready to start signing up landlords, with the
aim of launching the scheme more widely towards
August or September. We have developed the
scheme through a board that is made up largely of
landlords and letting agents and through a wider
group that represents other interests. There is
general support for accreditation among the
landlords and letting agents who want to go above
and beyond the minimum statutory requirements.
We have found that the better landlords will sign
up to accreditation.

Christine Grahame: I move on to deal with
rights of entry, which are dealt with in part 7 of the
bill, from section 156 onwards. In your submission,
you state:
“COSLA supports the broad range of new local authority
powers set out in the Bill.”

Are the powers that are set out in part 7 new and,
if so, in what way?

The purpose of the accreditation process is to
separate out the landlords who sign up to a code
of standards from landlords who are not willing to
go above and beyond the legal minimum. That is
why the registration process is also useful—it is a
way of establishing the benchmark below which
landlords should not fall. In the Antisocial
Behaviour etc (Scotland) Act 2004, the fit-andproper-person test is drawn fairly widely, so that if
a landlord fails to comply with any aspect of
housing or tenancy legislation—which the bill will
change considerably—local authorities will be able
to deregister them. Given the repairing standard

You go on to say that it will be necessary to
ensure that the powers
“strike a proper balance for the need for effective action
and the interests of homeowners.”

We are now talking about stick rather than carrot.
Would the witnesses like to comment? It does not
look as if Councillor Gilmore wants to comment; it
is not the sexiest question.
Michael Thain: The bill offers improvements in
right-of-entry powers. It gives local authorities the
ability to take action when there is substantial
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reason for them to do so. The new powers
represent an improvement. The task force
considered them during its work. We are talking
about a detailed area in which the interests of the
community—which, broadly speaking, the local
authority represents—and the interests and rights
of individual homeowners need to be balanced.

Christine Grahame: So the process is much
the same as existing processes.
The Convener: I am keen to get on the record
at an early stage COSLA’s concerns about the
financial memorandum, notwithstanding the fact
that Mr Ashton has said that it is difficult to voice
those concerns at this stage. The committee
would find it helpful to have an indication of the
areas in which COSLA is worried about the
financial implications of the bill’s proposals,
especially as most of those proposals relate to
discretionary powers for local authorities, which
they may choose to implement. However, COSLA
pointed out, rightly, in its written submission that
many local authorities recognise those issues in
their communities and will, in fact, implement the
discretionary powers.

I will give an example. If we suspected that
someone’s house was not thermally efficient and
did not comply with the tolerable standard, would it
be necessary for a local authority to apply all its
powers to interfere with that person’s home, when
failure to meet the standard might affect just
them? If failure to meet the standard affected other
people roundabout, the authority might want to
use such powers and rights of entry so that it
could carry out work.
Christine Grahame: The powers seem to relate
to much more serious matters than a house not
having thermal insulation, such as an owner’s
failure to comply with maintenance orders or to
tackle a bad state of disrepair. I just want to find
out whether the bill contains new rights of entry—
in other words, rights that are not available under
current legislation—to allow local authorities to
enter property either with consent or under warrant
from a sheriff, in the circumstances that are
detailed in section 157. I do not know whether the
bill’s provisions on rights of entry are new; that is
why I am asking you.

11:30
Jason McDonald: Your point is quite correct.
We have expressed concerns about the levels of
funding that are outlined in the financial
memorandum. Given the discretionary nature of
the powers, it will be a straightforward case that, if
the local authorities do not have adequate
resources, those powers will not be enacted.
The Convener: What discussions are you
having with the Executive about the likely cost
impact of those new powers on local authorities?

Michael Thain: The complication is that the
provisions on rights of entry relate to new powers
and new circumstances. We might be able to get
back to you with a briefing note on the detail of
where we think the differences are. The
differences relate to the new powers that the bill
will give us.

Jason McDonald: We have had discussions
with several people from the Executive, including
economists. Four local authorities were contacted
about the possible resource implications. We
would welcome further discussions, and we hope
that we can make more progress over the coming
weeks.

Ron Ashton: The differences are mainly to do
with the new powers that the bill will bring.
Christine Grahame is right to say that we already
have rights of entry, but they are not easily
enforceable; in fact, they are extremely difficult to
enforce. Exercising rights of entry is the nuclear
option, which is taken only at the end of a long and
difficult process.

The Convener: The committee may want to
pursue that issue in its evidence session with the
minister. Any supplementary evidence that
COSLA may have from individual authority
members about how much they anticipate the bill
will cost would also be appreciated.
Christine Grahame: The COSLA submission
contains only a small paragraph about a national
loan fund and the matter was opened up in the
evidence. Could the witnesses develop their
statement and say how they think that such a fund
would operate?

The provisions on rights of entry fairly reflect the
new duties and powers that the bill is intended to
give local authorities. In that sense, they represent
progress, but they do not really represent an
advance on what we are doing at the moment.

The Convener: If COSLA can do that, I am sure
that it will attempt to assist us.

Christine Grahame: I was talking about the
process. The new powers will give you the
authority to exercise rights of entry. I want to find
out whether the core process—which, in some
cases, can be fairly draconian—is different from
the processes that you use to deal with other
circumstances.

I have one final question about the impact of the
bill on rural authorities. The committee held a
number of fact-finding seminars around the
country, in urban and city local authority areas and
in more rural local authority areas. When we
visited Perth and Kinross, people highlighted
specific problems relating to higher levels of

Ron Ashton: Not really. We have the ability to
gain orders to enter properties at the moment.
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disrepair and BTS housing in such rural authority
areas. The problems, in their opinion, were
compounded by shortages of skilled tradesmen
and services in some rural areas and the higher
cost of repairs. Do you believe that there are
provisions in the bill that will ensure that the
above-average levels of disrepair that are evident
in rural communities are addressed, or would you
say that, although there might be slightly different
nuances in rural areas, city and urban authorities
have other problems that do not manifest
themselves in rural communities?

11:40
On resuming—

Ron Ashton: As someone from a rural
authority, I would hate to try to differentiate and
draw that difference. Every authority has
differences and problems. There is undoubtedly a
huge BTS problem in rural areas, which is difficult
to manage, but there are not huge numbers of
such properties in comparison with what there
might be in cities. The number of such properties
in one area in a city might be the same as the
number across an entire rural local authority area.
The difficulty lies in dealing with the problem,
because it tends to involve very small groups of
properties, or individual properties, which are
sometimes in quite difficult and tenuous ownership
regimes.

Robert Thomson (Care and Repair Forum
Scotland): Yes. Indeed, even as far back as the
time of the housing improvement task force, the
minutes of the meetings were made public and
discussion papers were available. If we take the
bill as an extension of that process, there has
been ample opportunity to comment.

The Convener: I welcome our next witnesses,
who are Robert Thomson, the national coordinator of the Care and Repair Forum Scotland,
and Angela Yih, who is Age Concern Scotland’s
policy officer. I thank them for attending and for
their patience in waiting to be called.
Have you had sufficient opportunity to engage
with the Executive as part of the consultation on
the bill and to influence the process?

Angela Yih (Age Concern Scotland): I agree,
to an extent. Given its long history of concentrating
our efforts on private sector housing conditions
and older people, Age Concern Scotland was
disappointed not to be invited to join the housing
improvement task force. However, we were asked
to join various sub-groups to consider issues such
as equalities proofing and asked for our opinions
of various matters.

Perth and Kinross Council’s points about a
shortage of skilled labour would probably apply to
most of the country these days. The shortage is a
particular difficulty in the central belt, and the
prices that can result from it are also a difficulty. I
agree that such problems may be exacerbated in
rural areas, but I stress that they are present in a
large number of authorities throughout Scotland.
The problems are, in a sense, the same, but they
are made much more resource intensive and
difficult to deal with because of the disparity in
numbers and the dispersal of the properties
concerned. In some instances, ownership regimes
are equally complex in rural areas as they are in
mixed-ownership blocks in the city.

We found the consultation paper helpful, well
written, clear and easy to understand. The
abridged version, which contained a summary of
the main proposals, made it easier for us to
involve older people outside the housing world.
For example, we used it as the basis of discussion
at the older people’s consultative forum. As a
result, we are quite happy with the consultation on
these matters.
The Convener: Will you give us a brief overview
of the main problems that elderly and disabled
people face in trying to repair and improve their
homes?

I would not like to draw a heavy distinction
between rural and urban areas, other than to
acknowledge that we must have a scheme that is
flexible enough to recognise that there may well
be local differences in rural areas that must be
responded to within that sort of regime.

Robert Thomson: We do not come across
many home owners who try to avoid their
responsibility; in fact, most of the people whom we
meet are well aware of the problems with their
property. However, they usually have to overcome
two main difficulties in repairing their house. First,
to get the repair done, they face the problem of
bringing together the various components of
funding and technical information such as building
control, the planning system, the grants system
and the loans system. The second problem, of
course, is funding. For example, those in the over70 age group have been brought up in a culture
that has made them uneasy about the idea of
loans or borrowing money. The combination of
those two elements is the main issue that we face.

The Convener: Thank you very much for
attending, for giving us so much of your time and
for your written evidence, which was supplied in
advance of the committee meeting.
11:35
Meeting suspended.
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Angela Yih: I agree with all that. I should add
that, although we do not have a clear picture of
this yet, we think that the means testing of grants
might create barriers to home improvement. In
some respects, we welcomed that approach
because it would allow more money to be targeted
at people who are on the lowest incomes.
However, there is a big difference between dealing
with home repairs and improvements and dealing
with houses that require adaptations to be made
because of someone’s physical disability. With the
means-testing system, there is now confusion over
whether social work will contribute funding and a
ceiling of £20,000, which makes it difficult to carry
out major adaptations. I believe that the Executive
is reviewing matters such as adaptations and
funding. That review is long overdue; barriers to
accessing adaptations have been with us for years
and we do not seem to have moved on.

in the business of giving advice and assistance.
We broadly welcome the new terms, but we
realise that within the new framework there will still
be a need to advise tenants and even landlords.
The key to the process is information and having
the ability to spend time with people. In some
cases, we will have to negotiate with landlords on
behalf of tenants. Advice and information will be
the key to the implementation of the scheme.
Scott Barrie: Do you have concerns that if the
standards are thought to be too onerous or too
expensive that might lead to a reduction in the
rented housing stock?
Angela Yih: I was not sure what was being said
by members of the first witness panel with regard
to the standards leading to such an increase in
costs. The standards are fairly basic. The
additions to the common law are that the
furnishings must be fit for purpose and the
appliances for space heating and water heating
must work. The rest was already included in the
common law. I am confused by the idea that the
standards should lead to a vast increase in costs.

Scott Barrie: Do you agree with the bill’s
proposed changes to the repairing standard? Do
any additional elements need to be included?
11:45
Angela Yih: We are happy with the elements
that are included in the repairing standard and
happy that the standard will be put into statute.
Much of the repairing standard was covered by
common law, but it is much better to cover it in
legislation.

Robert Thomson: Whether we like it or not,
there must be interaction with landlords; the issue
is when or how that interaction takes place. We
are interested in how the local authorities propose
to have such interaction and discussion, because
it seems to me that often they do not happen. It is
assumed, therefore, that the landlords are uncooperative, but perhaps they—like us all—are not
willing to get involved in repairs until they are clear
about the financial implications.

We are aware that poor housing conditions at
the lower end of the private rented sector are a
problem. We have no criticism of the bill itself, but
we have concerns regarding whether, in reality, it
will lead to vast improvements being made quickly.
The onus will still be on the tenant to carry forward
the complaint. We welcome the fact that the tenant
will have somewhere to go other than the sheriff
court, but we must recognise that the majority of
tenants—in particular newer tenants—have short
assured tenancies, which means that they have no
real security of tenure. The properties might be
improved through the proposed system, but the
landlord will always have the right to end the
contract—as long as they follow the proper
procedures—should they decide to do so.

Scott Barrie: Do you think that the provisions in
the bill will promote the carrying out of disabled
adaptations or do you have concerns about the
possibility that they might have a negative impact
on the willingness of landlords to let to disabled
tenants, because demands might be made to
adapt property in the future?
Angela Yih: I do not have any evidence that
would enable me to give an opinion on that. I am
not sure how many people who are already living
in the properties would want to take advantage of
the right to make adaptations if they had to pay for
everything. If they are on extremely low incomes,
of course, they might be able to get a grant.

Having had discussions with some members of
the rent assessment committee, we know that
there is a big issue about strengthening the
existing structure in that regard to produce an
effective private rented sector tribunal. More
people are needed to fulfil that role and perhaps
more training is required for them. Most important,
should the proposed systems be implemented
better advice and information will be required to
raise their profile so that the public are aware of
them.

We welcome the principle. It is wrong that
someone’s tenure would prohibit them from being
able to process adaptations legally in the way in
which other people can do. Obviously, the
landlords will still have to agree to the work being
done.
I am not in a position to say whether the new
right would lead to more adaptations being carried
out in that sector.

Robert Thomson: I agree with that last point. In
essence, the Care and Repair Forum Scotland is
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Scott Barrie: As you said, landlords would still
have to agree to the work being done and there is
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a list of grounds on which a landlord could refuse
such a request. Do you think that those grounds
are legitimate? How might disputes be dealt with
between a tenant who wished to carry out an
adaptation and a landlord who refused
permission?

1956

you have any further observations on the scheme
of assistance?
Robert Thomson: We were very pleased to see
recognition of the importance of the provision of
advice and assistance to owners. As I said, since
around 1986, the Care and Repair Forum
Scotland has recognised that the way forward is to
give owners advice. Although we understand that
it is not possible for local authorities to do this, all
our advice is delivered in a home environment,
which we find helpful. It is helpful to be able to
meet family members, general practitioners and
other people who are involved in a person’s life.
That helps us to move the process forward. We do
not meet many people who are trying to avoid their
responsibility; however, we meet a lot of people
who have fears about, for example, finding
suitable builders or about the long-term
implications of taking out a loan. We therefore
welcome the new status that has been given in the
bill to the provision of advice and information.

Angela Yih: I have forgotten about the other
provisions in the bill, but I assume that the
proposed private rented housing panel could have
a role in such disputes. Although the panel is
being set up to deal with disputes over repairs, it
would seem natural for it to be extended to deal
with the sort of disputes that you mention.
Donald Gorrie: I want to ask about the scheme
of assistance, which you have touched on in some
of your answers. Are you satisfied that the range
of objectives that the scheme of assistance is
supposed to deliver and the various forms that it
takes in section 68 cover the ground reasonably
well?
Robert Thomson: We welcome the broad
choice that has been offered to an owner. We
think that the scheme of assistance, in the form
that has been proposed, would be beneficial. Our
one concern relates to the practical issue of what
will happen when an owner presents themselves
to a housing department. Who will make the
decision on what is offered to the owner? Will the
owner be offered all the items on the menu or will
an individual officer be able to decide that, for
example, the owner needs only advice and will
therefore not be offered information about loans,
equity release or grants? We have concerns about
that situation. We would tend to favour what was
discussed earlier on, but, obviously, COSLA would
not be happy about that, for its own reasons.

Donald Gorrie: Are there any specific issues
that we should address regarding the problems
that elderly or disabled people face? You
mentioned that some elderly people are
unenthusiastic about taking out loans and that
some are suspicious of public authorities in
general. Do you think that there are ways in which
we could deal with that better?
Angela Yih: If local authorities want to pursue
the strategy in relation to vulnerable older or
disabled people, we need stronger care and repair
projects. We need more of that type of approach,
even if it is not simply all care and repair.
However, the local authority officials appeared to
state earlier that they would not be able to pursue
that course.

We would like there to be a national standard of
service delivery, because that would help to
ensure that unhelpful situations did not arise. For
example, one half of a certain street in Glasgow is
administered by Glasgow City Council and the
other half is administered by South Lanarkshire
Council. In the part that is administered by South
Lanarkshire Council, assistance is available to
owners that is not available to owners in the other
part, which is administered by Glasgow City
Council. We do not think that that is helpful. If the
scheme of assistance is to be introduced, we
would like the items that are on the menu to be
offered across the board as much as possible.

Local authorities need robust guidance on how
to deal with loans. That is a difficult area. Local
authorities want to be regulated by the Financial
Services Authority, but there is a minefield about
advising people and being seen to be leading
people down a road that could lead to their having
no equity left in their home. I think that local
authorities would acknowledge that.
We were originally concerned that the tenor of
the housing improvement task force reports meant
that we were going down the road of abandoning
grants and were, instead, encouraging loans.
Although we support the concept that the home
owner is responsible for the maintenance of their
home in the first place, I would like local
authorities to adopt a different approach to dealing
with home owners’ requests for help. It is not
helpful if people can find out only what kind of
grant they can get; they need to be told what kind
of assistance is available.

Donald Gorrie: Are there any other specific
points that you would like to make about the
different forms of assistance? You have
mentioned the importance of one-to-one
discussions and negotiations, which COSLA also
mentioned, and you have raised the point that
individual council officials will react in different
ways. I do not think that legislation can remedy
that entirely, but we can certainly look at that. Do

In our experience, apart from through care and
repair schemes, local authorities are not much
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engaged with involving home owners. However,
they will have to be now, as they have admitted,
because the bill introduces a radically different
approach.

about. In response to Donald Gorrie, you
mentioned the fact that you welcome the broad
choice and flexibility that will result from the move
from grant to mandatory assistance. How will that
help to meet the specific needs of disabled
people? As you were speaking, I wondered
whether your research had found that elderly
people are less likely to complain to their
landlords. Not wanting to cause a fuss or raise
concerns might be part of their general culture. Is
that a factor that might inhibit achievement of the
repairing standard?

I know little about the technical details of the
subsidised loans or equity loans that have been
proposed, but the process certainly seems to be
much more flexible than it has been in the past.
Moving away from the tied system in which certain
types of work cannot be done because a specific
grant is not attached to such work could be
extremely helpful.

Robert Thomson: Older people tend to put up
with things across the board, not only in their
dealings with landlords. For example, I refer to the
recent Scottish Executive central heating scheme,
which is administered by the Eaga Partnership.
The view of many people was expressed by a man
in Sutherland who said, “I’ve always been cold,
son, so why should I apply for free central
heating?” There is an acceptance among older
people of situations that a younger person might
not accept. We need to provide intensive advice
and support to get people to see that free central
heating would be helpful and beneficial.

I am interested in what has been said about the
shared equity fund and the different ways of
reclaiming part of the equity loan. We never seem
to discuss simpler ways of reclaiming some grant
in some circumstances, if we want to protect our
limited resources. There might be simpler things
than commercial loans and subsidised loans.
However, I assume that civil servants and the
Executive have considered that matter.
12:00
Donald Gorrie: On a national standard, you
spoke about having reasonable conformity
between two parts of a street in Glasgow. From
your experience in your spheres of work, is there
an issue about more rural and remote areas
having to be treated in different ways? There could
be a lack of local tradesmen in such areas or other
issues. With a national system, is there scope for
flexibility in different types of community?

Mary Scanlon: That is perhaps the view in rural
areas, particularly in Sutherland, where people
have been much more independent.
Robert Thomson: To put it simply, if someone
lives in a rural area, they might not have
neighbours who are saying, “You shouldn’t be
living like this. You can get help.” On your question
about schemes of assistance, I hope that I have
not given the wrong impression: we would want
the menu still to include grants. The recent change
in the grants system and the move towards the
test of income have been beneficial for our clients.
A large number of our clients—more than 90 per
cent—have had the test of income and still get 100
per cent grants. The test has been beneficial for
us, because in effect it has moved the focus of the
grants system towards our clients.

Robert Thomson: I think that there is. There
could be flexibility, and builders are a classic
example in that respect. Many councils have fairly
rigorous selection processes for the contractors
that they use; they may have good reasons for
using those processes for their own repair
schemes, but there could simply be a relaxing of
some rules. I will give an example. A number of
local authorities insist that contractors who are on
their approved list go through equal opportunities
training. There are highly capable tradesmen in
rural areas, but they may not wish to go on equal
opportunities training courses. Last week, I
returned from Shetland, where payment of bills
rather than tradesmen getting involved with local
authorities is a huge issue. A balance could be
achieved if local authorities could find ways of
relaxing some rules. Doing so would not really
impact on the overall national scheme, but would
simply make it easier for rural tradespeople to
become involved.

Mary Scanlon: One of the advantages of Age
Concern Scotland is that it can reach out to so
many people in remote and rural areas. Obviously,
there is a communication job to be done by
politicians and your organisations.
Could difficulties arise from the loans and grants
schemes, particularly for minority ethnic groups
who might not be comfortable taking loans and
grants? Have you done work on that?
Robert Thomson: Recently, I have given talks
at the Glasgow mosque to representatives from
throughout Scotland. Not only is there a reluctance
to get loans; there is a reluctance to allow people
from outside the community to be involved at all.
That is still a huge hurdle.

Mary Scanlon: Given that you have not
provided a written submission—although I
understand that you will send one later—I am sure
that you will take the opportunity to highlight
concerns that we have not been forewarned
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Mary Scanlon: There is a reluctance to let
people into the house to decide whether it is below
or near the tolerable standard.

1960

matter of concern if a significant number of elderly
people—or
other
people—in
difficult
circumstances who could get free central heating
were being turned down because of an obstructive
landlord. If you have any information on that, it
would be useful to supplement what we have
already.

Robert Thomson: Yes.
Mary Scanlon: How can that be overcome?
Robert Thomson: It is certainly not easy. I
presume that most authorities now have translated
leaflets available. A person might be given a
leaflet, but that is only the initial stage. If they
respond to the leaflet, they will still find themselves
dealing with architects, builders and planners who
are not able to speak their language and who do
not understand their culture very well. If we really
want to address the issue, we will need a lot of
resources. All Bradford Care and Repair
contractors are ethnic minority contractors, as are
its surveyors and building control people. As you
can imagine, it has taken a lot of investment to
achieve that.

Robert Thomson: I will look into that.
Mr Home Robertson: Incidentally, I express my
appreciation for the Care and Repair Forum
Scotland’s excellent work in East Lothian, which
has been useful for groups of elderly people in
their own properties who might have found it
difficult to get repairs undertaken.
The bill is a unique opportunity to improve
standards and procedures for private sector
housing. You will be giving us a written
submission, but would you like to take this
opportunity to make any suggestions for
amendments or additions to the bill?

Angela Yih: That might take quite some time.
Some
local
authority
housing
providers
acknowledge that if they have identified a problem
within a minority ethnic group, one way forward is
to employ minority ethnic staff. There are not
necessarily minority ethnic staff across the board
but one or two such staff, who act as the liaison
between the family or older people and the local
authority. That is the role that the Care and Repair
Forum Scotland plays.

Robert Thomson: I was waiting to hear
COSLA’s response to that question. The one
weakness that comes across is in what happens
when an owner approaches a local authority. How
is the scheme of assistance brought into that
person’s life? Shetland Islands Council has
decided that the way forward is to provide
information and assistance in people’s homes. It
has set up what it is calling a one-stop shop, not
just for older people or disabled people but for
everyone who feels that they need assistance. It
has set up an arm’s-length organisation. If you go
to Shetland Islands Council’s housing office and
say, “I’m a homeowner. I need help,” you will be
referred immediately to the one-stop shop, which
will visit you in your own home and will
presumably work its way through the proposed
scheme of assistance. Administering the scheme
of assistance from behind reception desks in
housing departments throughout Scotland will not
work. There has to be contact with the owner.

Mary Scanlon: That is a good point. I imagine
that the same thing that I said about vulnerable,
elderly people—that they might not want to cause
a fuss or rock the boat—might apply to minority
ethnic groups. Many minority ethnic private sector
tenants might be unaware that they have rights
that can lead to a higher standard of property, and
as a result they might fall through the net of the
legislation. Is that a possibility?
Robert Thomson: That is one of the reasons
why we are speaking at lunchtime clubs.
Generally, the response is good at such meetings.
The common reaction of many homeowners is:
“We thought that because we owned our own
home we wouldn’t get any help.” Trying to provide
as much information as possible is a constant
process.

Angela Yih: I agree with Robert Thomson about
the implementation of the scheme. Welcome as
the bill is, its focus links much of the mandatory
assistance with the serving of a notice. I hope that
we are looking towards a culture in which
homeowners will be aware that they can get
assistance and will know that they can go to a
local authority and ask for advice. The issue is
how to flag up that assistance. I am not sure that
local authorities will identify problems of disrepair
so easily. Rather than there being a proactive
approach from the local authority—which is what
we are hoping for—I imagine that local authorities
will still respond to a request from an owner who is
in distress because of disrepair.

Mr Home Robertson: I have a follow-up
question to a point that you raised in reply to one
of Mary Scanlon’s questions about the free central
heating scheme. I have picked up some snippets
of evidence of landlords refusing to allow
insulation under that scheme. Have you come
across that?
Robert Thomson: In all honesty, I cannot say
that I have, but when we make our written
submission—

The Convener: Thank you for attending the
committee. I am sure that members look forward

Mr Home Robertson: There seem to have been
one or two cases around Scotland. It would be a
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to receiving your written submissions to
supplement the oral evidence that you have given
us.
12:15
Meeting suspended.
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WRITTEN EVIDENCE FROM ROYAL INSTITUTION OF CHARTERED SURVEYORS
Introduction
RICS Scotland is the principal body representing professionals employed in the land, property and
construction sectors. The Institution represents some 9,000 members: 7,000 chartered surveyors,
200 technical members and 1,800 students and trainees. Our members practise in sixteen land,
property and construction markets and are employed in private practice, in central and local
government, in public agencies, in academic institutions, in business organisations and in nongovernmental organisations. As part of its Royal Charter, the Institution has a commitment to
provide advice to the government of the day and, in doing so, has an obligation to bear in mind the
public interest as well as the interests of its members. RICS Scotland is therefore in a unique
position to provide a balanced, apolitical perspective on issues of importance to the land, property
and construction sectors.
Single Survey
Operational Issues
x
x
x
x
x

RICS Scotland would argue for a web based system with a standard product
In order to avoid the issue of “shopping around” by the consumer to obtain the most
positive survey and highest value, we consider that there should be some sort of
central data bank of surveys set up
We suggest that with a mandatory system the consumer will expect such a registration
system of surveys
We query who would fund, run and service such a data bank
Currently we do not think that surveying capacity would be a problem

Report Format, Content and Implications
x
x
x
x
x
x
x
x
x
x

As there has been no evaluation of the single survey pilot we do not know if consumers
liked the format of the product
RICS Scotland is happy to work on achieving the most user-friendly format for the
product
We are confident that the content of the pilot product answered the criteria set by the
HITF of good information at reasonable cost
We oppose any watering down of the content as the consumer would not then have
sufficient information upon which to base decisions either for repair or purchase
We consider that a valuation should be included, as otherwise the problems of multiple
inspections and low upset prices will not be addressed
It should be noted that Chartered Surveyors may come under pressure to alter values
by both the seller and the buyer
RICS Scotland maintains its position that there can be no stated shelf-life for the
survey and valuation. The date of inspection is the key date for insurers and the courts.
We accept that sellers may need to renew single surveys and that this would have a
particular impact on low income/low value properties
We suggest that properties in certain areas may become unsaleable as they are
revealed to the market “warts and all”
We welcome the inclusion of an energy assessment and brief information for disabled
people

Cost of Report
x
x

It should be noted that there are no scale fees, nor recommended fees for the profession
and that the costs suggested by RICS Scotland for the pilot were indicative only
It should be noted that the provision of good quality information takes training, experience
and time and that these will be reflected in the cost of a single survey
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x
x

Clearly more consumers will be paying more money than currently to obtain good quality
information
It should be noted that providers of professional indemnity insurance base their premiums
on track record. Clearly there is no track record for Chartered Surveyors providing a single
survey but there is an increased exposure to claims (with more people relying on the
report) and premiums may rise. Such increases would no doubt be passed on to the
consumer

Conflict of Interest
x
x
x
x

It is of concern to RICS Scotland that the mandatory scheme will mean inevitable loss of
direct contact with the consumer and the loss of advice which takes into account the
individual’s circumstances
If additional information or interpretation is given to any one interested purchaser it must be
given to all interested parties, otherwise the surveyor will find him/herself in a position of
conflict of interest
RICS Scotland will be strongly recommending its members not to provide any additional
information to any party
RICS Scotland still has concerns that its members will be acting for all parties in the
process

Exemptions
x

RICS Scotland considers that only brand new properties with an NHBC certificate and
inter-family sales should be exempt from the requirement to provide a single survey

Regulation
x

RICS Scotland noted that all involved in the pilot belonged to regulated bodies other than
Estate Agents

Offers Subject to Survey
x
x
x

RICS Scotland notes that under this system offers are made with no information at all
about the condition of the property and without a valuation
It introduces uncertainty into the system
In the vast majority of cases only a valuation for mortgage purposes is requested and not a
survey

Elizabeth Bruce
Assistant Director
Royal Institution of Chartered Surveyors
13 April 2005
WRITTEN EVIDENCE FROM COUNCIL OF MORTGAGE LENDERS
Introduction
CML Scotland welcomes the opportunity to provide evidence to the Communities Committee of the
Scottish Parliament's scrutiny of the Housing (Scotland) Bill.
The Council of Mortgage Lenders is the representative trade body for the residential mortgage
lending industry. Its 143 members currently hold 98% of the mortgage assets of the UK mortgage
market. The CML represents those members lending in Scotland to the private housing market or
for new-build repair and improvement to social housing.
This paper has been prepared by CML Scotland in conjunction with its members. Initial enquires
should be directed to Kennedy Foster, CML Policy Consultant, Scotland.
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Chapter 1 Housing Renewal Areas
CML Scotland generally supports the proposals for Housing Renewal Areas (HRAs) but considers
that detailed guidance should be issued to local authorities on the criteria to be used for
designating HRAs. In Schedule 1 to the Bill, which deals with the procedures for designating
HRAs, there is no provision for notices being served on lenders who may hold security over houses
within a proposed HRA. The initial designation of the HRA may have a detrimental effect on the
value of houses within the HRA although it is accepted that if the action contained within the HRA
proposal is carried through then this should improve the value of houses within the area. CML
Scotland believes that consideration should be given to HRA notices being served on holders of
Standard Securities over houses within the HRA area.
Chapter 2 Local Housing Strategies
CML Scotland believes it is sensible that Local Housing Strategies should cover HRAs and also set
out a strategy for addressing the tolerable housing standard.
Chapter 3

The Tolerable Standard

CML Scotland supports the proposed amendments to the tolerable standard.
Chapter 4

The Repairing Standard

CML Scotland would support the introduction of the repairing standard for private landlords but
believes that this needs to be supported by the work which is going on in areas such as the
development of standards for both landlords and tenants and in the area of accreditation schemes.
In Section 13.2 it states that in determining whether a house meets the repairing standard it has to
be considered how short it falls of the building regulations. There is a danger here of retrospection
and it is suggested that this should read the "building regulations applicable at the time of building
or conversion of the house."
The decision to establish the private rented housing panel is welcomed as this should make the
process for resolving disputes between landlord and tenant over the repairing standard, simpler,
speedier and less costly than having to apply to the Sheriff Court.
Section 27(1) - It is the view of CML Scotland that rent relief orders should be used with great care.
Please see our comments in the paragraph below. Instead of the rental monies being paid directly
to the landlord consideration could be given to them being used to fund the repair.
Lenders lend to landlords in the private sector either through the provision of loans on a
commercial basis or buy to let mortgages. A decision by the private rented housing panel to award
a rent relief order will probably have a detrimental impact on the ability of the landlord to service
any borrowing which they may have as they will in all probability be reliant on the rental payment
for this purpose. CML Scotland would therefore request that consideration be given to the serving
a copy of the rent relief order on the holder of a Standard Security over the property. The lender
may be in a position to assist the landlord in bringing the property up to the repairing standard.
Chapter 5 Repair, Improvement and Demolition of Houses
These provisions do appear at first to be quite harsh but it is accepted that the tolerable standard
has been in force since 1987 and there is a right of appeal against Work Notices. There is perhaps
a need for guidance to be issued by local authorities to homeowners in their area reminding them
of the standard to which they are required to maintain their homes and the consequences of their
failure to do so.
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Chapter 6 Maintenance Orders
CML Scotland does not object in principle to the introduction of Maintenance Orders but notes that
in Section 42 the expression "reasonable standard". It is believed that guidance needs to be
issued for homeowners on what constitutes a reasonable standard.
The concept of a maintenance account is accepted for premises which contain two or more houses
although the operation of such an account will require clear guidance. An opportunity has perhaps
been lost not to consider the introduction of maintenance accounts in respect of all flatted and
tenement properties.
Chapter 8 Supplemental Provisions
Section 57 of the legislation allows local authorities to recover the expenses of any work which it
carries out under a work order or a maintenance order from the owner of the property. In
discussions with CML Scotland Scottish Executive Officials have advised that this would in all
likelihood involve the Local authority taking a Standard Security over the property postponed to that
in favour of any Standard Security in favour of a lender who may have lent against the property and
seeking repayment of the expense over a period of time. If however, the owner failed to co-operate
then it is the understanding of CML Scotland that the local authority would be left with little
alternative but to institute legal action for recovery including lodging an Inhibition against the
property.
CML Scotland believes it is correct that local authorities have the power to recover expenses
incurred by them in such circumstances from homeowners but considers that the power of recovery
contained in this section is extremely wide. There does not appear to be any obligation on local
authorities to take into account the financial circumstances of the homeowner, the co-operation of
the homeowner and to act reasonably in assessing how to recover expenses from the homeowner.
In Section 58 it states that a person who is required to carry out work by a Work Notice or a
Repairing Standard Enforcement Order may apply for Certification that the work has been
completed. This application will be either to the local authority or the Private Rented Housing
Committee but it does not state who will carry out the assessment. Will this be referred to the
Building Control area of the local authority? It would be necessary for the assessment to be
carried out by a competent person.
Part 2 Scheme of Assistance for Housing Purposes
Section 72(4) (e) provides that in the case of an application for a local authority for a standard loan
the applicant has to demonstrate that he has been unable to obtain a sufficient loan on fair terms
from a commercial lender. It is not clear why this should not equally apply to an application for
grant or subsidised loan.
The wording of this section of the legislation perhaps gives the impression that standard loans and
subsidised loans would be given by local authorities whereas CML Scotland understood it was the
Scottish Executive's desire that local authorities partnered with the private sector to provide such
facilities. In its response to the 'Maintaining Houses, Preserving Homes' Consultation paper CML
Scotland highlighted the dangers of every local authority trying to set up loan schemes with lenders
as this would result in 32 loan schemes with very little volume going through each of them. This
would result in the schemes being administratively difficult for lenders, will be confusing for both
staff and customers and the schemes will fall into disuse. An opportunity exists to develop an
equivalent loan and equity scheme like Homestake but for repair and maintenance.
Section 77 details the terms on which local authorities can provide loans. In England and Wales
the ODPM has provided guidance to local authorities who provide loans requiring them to follow a
similar regime to the FSA's mortgage regulation regime following the introduction of mortgage
regulation in October 2004. CML Scotland believes that if local authorities in Scotland are to
provide secured loans they should be subject to a similar regime so that applicants receive
information in a standardised format and Section 77 needs to be amended to reflect this.
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Section 88 allows local authorities to make payments to designated lenders for the purpose of
enabling or assisting the lender to provide assistance to individuals by way of loans. It defines a
designated lender as one who carries on business providing such assistance and does not carry on
that business for profit. It would therefore appear that subsidised loans could only be partnered
with an organisation which fell into this category. This may restrict the sources of financing and
CML Scotland would highlight that there are for profit lenders who as part of corporate social
responsibility will provide a tranche of funds from time to time on a not for profit basis for a specific
purpose.
Designated lenders unless they were a local authority or a Registered Social Landlord would
require to be regulated by the Financial Services Authority or be regulated under the Consumer
Credit Act. This perhaps needs to be made clear.
Part 3 Provision of Information on sale of House
The Minister for Communities announced on 3 March 2004 his intention to make the Single Survey
mandatory. This was despite the fact that only 74 surveys have been conducted and was prior to
any in depth analysis of the Single Survey Pilot that commenced in July 2004.
In response to the announcement CML Scotland made the following points to the Scottish
Executive:
x
x
x

x

We are surprised the announcement was made before any analysis was conducted,
although we note the analysis will be carried out.
It is not yet clear how often the valuation contained in the Single Survey will be acceptable
to lenders.
Issues regarding transparency need resolution. During the pilot 2 Glasgow firms of estate
agents used only 2 firms of surveyors who they both had business relationships with.
These relationships were not disclosed either to the seller, the prospective buyers or,
indeed, the lender.
If the Single Survey is introduced, CML Scotland would like information flows from Single
Survey and the Home Condition Report to be introduced in England and Wales to be
similar. If this were not the case, lenders would face multiple system development and
staff training costs.

Following the Minister's announcement we have had a number of meetings with the Scottish
Executive regarding the Single Survey and the Purchasers' Information Pack. A number of
additional issues have arisen. These are summarised below.
x

x

x

x
x

The focus to date has been very much on the Single Survey but the bigger picture is
Purchasers' Information Packs. The Single Survey is to form part of the pack and one of
the lessons which can be gained from the experiences in England and Wales is there is a
danger of concentrating on the Single Survey at the expense of the Purchasers'
Information Pack. They are both inextricably linked and there is a lot of detail which needs
to be worked out before implementation.
About 20% of the information contained in the Single Survey is required by lenders to
make a lending decision. This equally applies to the Home Condition Report (HCR) south
of the border. The areas which are of relevance to lenders in the HCR have been
structured in a particular way to satisfy their requirements and CML Scotland would
suggest this should equally apply with the Single Survey. This would avoid staff training
and system development costs.
A database is being built south of the border to hold all Home Condition Reports. In this
way a picture will be developed of the private sector housing stock south of the border.
There would appear to be merit in Scotland "piggy backing" on this initiative as it would
allow a similar picture to be built here.
It is important that the pilot is analysed and lessons learnt before details of the Single
Survey Scheme are developed further.
CML Scotland has suggested that the introduction of a Single Survey and Purchasers'
Information Packs are likely to lead to structural change in the industry surrounding house
buying and selling. Will the large corporates who offer a "one stop" shop e.g. estate
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agency, surveying and conveyancing become the dominant players? It may be worth the
Executive commissioning some academic research in this regard.
CML Scotland has read with interest the evidence given to the Committee by Scottish Executive
Officials regarding the acceptability of the valuation contained in the Single Survey to lenders. Our
agreement for the pilot was given on the basis that this was a controlled pilot of what was to be no
more than 2,000 surveys. In addition it has to be remembered that during the pilot lenders did not
receive a copy of the Single Survey but received a transcript in the lenders' format of the
information from the Single Survey which was necessary for lenders to make an underwriting
decision. This meant that lenders could not necessarily identify if the information contained in the
transcript came from the Single Survey. In considering the acceptability of a valuation contained in
the Single Survey lenders will have to consider the following:
x

x

x

They are regulated by the FSA which requires each lender to have in place its own credit
risk management procedures based on the level of perceived risk to the organisation
concerned. These procedures will vary from organisation to organisation but will include
the evaluation of security that they are to receive in respect of borrowing which they have
granted.
A number of lenders from time to time securitise their mortgage books. This means that the
asset is taken off a lender's Balance Sheet but they continue to administer the mortgage so
far as the customer is concerned. In assessing the value of a mortgage book for
securitisation purposes, the credit underwriting checks undertaken when the mortgage was
granted are an important factor. The acceptability of a Single Survey with a valuation that
was not obtained for the benefit of the lender is not known at this time.
There is a statutory obligation on some lenders, most notably Building Societies, to obtain
a valuation of properties over which they are to be granted a security.

Part 4 Licensing of Homes in Multiple Occupation
CML Scotland does not object that a new legislative framework for Homes in Multiple Occupation is
being proposed, but believes that an opportunity has been lost to integrate HMO licensing and
Private Rented Sector registration. Why should a landlord who rents out houses, some of which
are multiply occupied and others not, have to go through 2 processes? Surely it would be simpler
to have one process through which landlords can register all their properties. The commitment not
to introduce the new legislation until such time as local authorities make progress with the licensing
of 3 person HMOs, have successfully introduced registration and developed accreditation for the
private rented sector is welcomed.
Section 120 - the fact that a local authority has discretion to exempt in its particular locality a HMO
of a type described in an order made under sub-section 1 of this section may lead to a lack of
conformity. It may also make matters unclear for landlords who operate across local authority
boundaries.
Section 122 - in England and Wales an Agent acting for the owner can make an application on
behalf of the owner. It is not clear why in Scotland the application can only be made by the owner.
Section 123 - while accepting that Section 85 of the Antisocial Behaviour (Scotland) Act 2004
defines the concept of a fit and proper person, it does seem that this section runs contrary to the
principle established in that Act whereby even if the landlord is not regarded as fit and proper the
property can still be registered if it is being let through a reputable letting agent who meets the fit
and proper test. It is difficult to understand why this does not apply with HMO licensing.
Section 124 - CML Scotland believes that the Scottish Executive needs to lay down clear
guidelines regarding the suitability of living accommodation otherwise a range of schemes could
proliferate.
Section 126 - it would appear that complete discretion is given to local authorities to include such
conditions as they see fit. This may again lead to a lack of uniformity and the development of
inappropriate conditions.
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Section 127 - we are not certain why licences will only last 3 years when in England and Wales
they last for 5 years. It would appear that landlords in Scotland will be faced with additional
bureaucracy.
Section 130 - the fact that local authorities can vary licences at any time is not likely to give
landlords confidence although it is noted that they cannot apply to shorten the period of the licence.
It is not clear if guidance will be issued to local authorities regarding the circumstances in which
they should make application for variation.
Section 134 - in its response to 'Maintaining Houses – Preserving Homes' CML Scotland urged that
where the holder of a Standard Security takes possession of a secured property which is subject to
a HMO licence they should be exempt from the licensing requirements. Lenders in possession
need to be in a position to be able to sell quickly and without additional expense if the availability
and cost of buy to let finance is not to be affected.
Section 136 - A decision to suspend rent should not be taken lightly. The rent may be the only
source of funding improvements and if anti social behaviour is involved it does not seem right that
tenants are rewarded in this manner.
Section 145 - It is believed that the Scottish Executive should set fee scales and these should be
set at a level which will not deter investment in the HMO sector.
CML Scotland
7 April 2005
WRITTEN EVIDENCE FROM NATIONAL ASSOCIATION OF ESTATE AGENTS
Introduction
The National Association of Estate Agents (NAEA) welcomes this opportunity to respond to the
Communities Committee pre-legislative inquiry into the Housing (Scotland) Bill.
The NAEA is the country’s leading professional body for residential estate agency and actively
campaigns on behalf of the property industry, house buyers and sellers.
The NAEA has over 10,000 members and is the largest professional body in estate agency; having
representation in more than 60 per cent of estate agency in the UK. Each Estate Agent is bound by
a vigorously enforced Code of Practice and adheres to professional Rules of Conduct; failure to do
so can result in heavy financial penalties and possible expulsion from the Association.
The NAEA campaigns to promote the accreditation of estate agents and to ensure that they meet
minimum standards of competence and ethics. The NAEA is concerned that, as the draft
legislation stands, estate agents will not be required to demonstrate such standards before they
can practise.
Since the whole of Part 3 of the Housing (Scotland) Bill depends on those “responsible for
marketing a house” being both competent and ethical, the NAEA believes that an accreditation for
estate agents would provide an important safeguard for the consumer which would otherwise be
lacking.
Scope of our Response
In this submission the NAEA seeks to highlight the areas in the Housing (Scotland) Bill that need to
be further examined to ensure that the resulting legislation is improved and not flawed.
We believe that the NAEA is best placed to give evidence to the Communities Committee on part 3
of the Housing (Scotland) Bill in light of our members first hand experience in the house buying and
selling process. This will provide an invaluable perspective, help to inform the Communities
Committee inquiry and ultimately strengthen the Housing (Scotland) Bill.
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The problems that legislation was introduced to eliminate in England, gazumping and the number
of sale falling through, have not been a concern in Scotland.
Part 3 of the Housing (Scotland) Bill: requires the person marketing a home to “possess the
prescribed documents in relation to the house”. It further requires the person to comply with any
request for a copy of any or all the prescribed documents” and comply with the request within “the
permitted period”
The legislation only requires the information to be available to persons who have “sufficient means
to buy”, ”genuinely interested”
This will impose a new legal duty on people marketing residential properties in Scotland. It will
require sellers, or agents, to have information available for prospective buyers before marketing a
property, which is likely to include:
x The title of the property
x Local authority search results
x Anything relating to the property contained in a register required by or under any enactment
x The physical condition of a property
x The valuation of the property
x The energy efficiency of a property
x Any warranties or guarantees in relation to the property
x Any taxes or service charges payable in relation to the property
x Planning and building regulation approvals
We must make it clear that the NAEA is not opposed to the principle of giving buyers timely and
accurate information. However, we believe the Scottish Executive’s proposals, in their current form,
will seriously affect the ability of some consumers to sell their property and will fall short of their
original intention to solve the real problems experienced by home buyers and sellers.
Moreover, the NAEA are concerned that the introduction of Home Information Packs, as proposed,
could have serious repercussions on housing transactions, and consequently on house prices, and
is not therefore in the best interests of the consumer.
The NAEA has been actively engaged in discussions with the Scottish Executive, leading to the
current Housing (Scotland) Bill, but our advice and concerns have not been reflected in the Draft
Bill. Our submission is, therefore, geared to outlining some of the problems that will be created by
the introduction of the Housing Bill, as currently proposed, on the home buying and selling process.
Our Concerns
Shelf-life of information will cause problems
Some of the information prescribed in the Housing (Scotland) Bill (for example the valuation and
local authority searches) is particularly date sensitive. Under the current Government proposals
the pack will have a very short shelf-life in terms of the requirements of buyers. Sellers will incur
further and repeated costs to refresh the pack and keep information up-to-date as no responsible
estate agent, surveyor or lawyer would recommend a purchaser to rely on outdated information.
This problem will be even more acute in areas, which experience a slower/depressed market.
Delays to the buying and selling process
The draft legislation refers to a permitted period, if this period were to be a short timescale this
could mean that sellers and estate agents will not be allowed to market properties immediately.
There would, inevitably, be a delay whilst the seller assembles the pack in order to have this
available. In addition the provision of some information timeously may not be within the agent or
sellers control.
Most people wanting to sell a home want it on the market immediately – they may already have
made an offer for another property, if they were unable to market their own home it is likely that
they would be advised against concluding missives. This may, in some cases, cause sales to fall
through, introducing a “subject to contract” arrangement, which is one of the problems with the
current English system.
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Nothing in the proposals that imposes any obligation upon lenders, managing agents or lawyers to
provide all the necessary papers within a given timescale. The Westminster Government’s
assertion that, in time, due to market forces as well as technological developments, prescribed
information will eventually be compiled in a matter of days adds weight to the case that properties
should be marketed from ‘day one’ with information being obtained during the marketing process .
A system whereby marketing can commence at the first opportunity and without delay must be in
the best interest of the consumer. The NAEA believe that it would, perhaps, be more practical for
the seller to compile the information at the point where a buyer first expresses interest in a property
(as opposed to producing it before the property is marketed).
This would have the advantage of ensuring that that information available was up-to-date and
relevant (particularly important in cases where property is on the market for several months before
any interest is expressed).
A form of 'Seller Disclosure' as used in the U.S.A would achieve much the same end as the Home
.1
Information Pack, at far less expense
Negative Impact on the Housing Market
The cost of preparing a Home Information Pack is estimated by the Scottish Executive to be an
average of £500 to £800.
The Westminster Government says that according to research carried out by Countrywide Assured
Group (the largest corporate estate agency in the U.K.) the pack will have 'very little impact' on the
number of completed sales taking place each year. Conversely, research from Friends Provident
Estate Agents Group calculated that up to 30% of properties would not come on to the market if the
seller had to pay for a pack.
Even if 10% of properties were taken out of the supply side of the market the result would be
inflationary on house prices. The supply side of the market has been depressed for a long time and
any further reduction of stock for sale will put yet more upward pressure on prices.
A 10% reduction (10% of 1 million transactions = 100,000 properties) in properties on the market
would also have a significant impact on the Government’s revenue. We estimate (based on the
Government’s own figures of the average house price being £112, 000 approx. and assuming a 1
% commission fee) that almost £20 million in revenue would be lost on VAT alone. A 10%
reduction in transactions would also equate to £112 million loss in stamp duty revenue.
The NAEA consider that fewer properties for sale would also result in more difficulty for first time
buyers entering the market.
Impact on the consumer
We estimate that the introduction of these requirements will cost consumers at least £300 million
each year in the UK in extra costs. The inclusion of a Condition Report in the Home Information
Pack imposes an additional cost on over 80% of consumers who do not currently commission a
survey but are happy to rely on a lender’s evaluation.
Moreover, estate agency is the only UK profession to operate on a no sale, no fee basis. As a
result we fear that agency and conveyancing costs will soar to match mainland Europe and the US,

1 Seller disclosure is a widely applied law in the U.S.A, in particular, that requires a seller to report
in writing, when a prospective buyer expresses an interest, any and all items in need of repair ("to
the best of your knowledge"), all of which could affect the property's value negatively. States vary in
their individual disclosure requirements, but the general purpose of the disclosure statement
remains constant. In recent years, there has been a move away from caveat emptor. As seller
disclosure requires sellers to disclose property defects when they sell. In some states, "seller
beware" is now the more appropriate admonition.
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where consequently volume sales are much lower. Estate Agency fees in New York are often
around 6% of the selling price.
The cost of providing the information will hit those at the lower end of the market most with those
constrained to sell by circumstances potentially trapped due to lack of finance.
The NAEA also believe that the additional costs imposed will only act to hinder employee mobility –
seen as crucial to the Government’s employment policy (in particular targets of full employment)
and will therefore adversely effect the national economy as a whole.
In addition the single survey as proposed would have no hidden defects insurance it seems unlikely
that such a survey will be acceptable to a buyers advisors due to the potential for conflict of interest
due to the instruction for the survey originating with the seller or the seller’s agent.
Buyers are perceived as wanting additional information upon which to make an informed offer. The
NAEA would question whether this is the case. Given that during the pilot study many of the
buyers instructed an independent survey rather then use the single survey provided.
In addition because of the conflict of interest the potential buyer is unable under the proposed
system to question the surveyor on any matter arising in the survey. Given the principle of ‘caveat
emptor’ (buyer beware) is to remain, buyers will still have to take professional advice with the
consequent expense.
Greater uncertainty
The Government’s proposals allow buyers free access to the information Pack. We believe this will
facilitate buyers ‘butterflying’ between properties at no expense, holding sellers to ransom in
negotiating a lower price.
The NAEA would urge the Scottish Executive to reconsider the introduction of a mandatory scheme
in view that the pilot scheme has met with such a poor response from both sellers and buyers.
Sellers information packs will become unnecessary
With the application of technology to the house selling process searches can be obtained within
twenty-four hours of an initial searches can be obtained within twenty-four hours of the initial
request, thus there is no necessity for them to be obtained in advance. If they were obtained at the
point of offers being received they could be returned with the qualified acceptance giving up to date
information to buyers.
E-conveyancing is being introduced over time and all communications and exchanges of
documentation between practitioners, lenders, the Land Registry etc, will soon be undertaken
electronically. This will lead to all property transactions being registered on line making the system
faster and meaning that copy land registration documents will also be available in under twentyfour hours
The NAEA wholeheartedly supports the above technological initiatives as addressing many of the
real problems in the home buying process. However, we believe that the legislation does not take
the impact of new technology on the home buying process into account. We would encourage the
Communities Committee to secure further evidence in this regard.
Abortive costs and uncertainty will remain
The Scottish Executive’s proposals were meant to decrease the abortive surveys carried out by
buyers under the current system. Without hidden defects insurance on the single survey the buyers
advisors are likely to recommend an independent survey prior to purchase with its concomitant
cost.
The information to be provided has not been adequately trialled
There has been no structured trial of the provision of the proposed information thus far, to assess
its effects on the market. The pilot for the single survey has had a low uptake (less than eighty)
and no trial of the other information to be included has been made.
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In addition, the Scottish Executive has no plans to monitor and/or evaluate the implementation of
their proposals. There are also no plans to set specific targets to assess whether Home Information
Packs have met their policy objectives.
NAEA urges the Government to conduct a large-scale, more robust trial of the pack to take place
before legislation is enacted and a national scheme imposed.
The Scottish Executive intends to proceed on a national scale. The NAEA strongly recommends
that the scheme be rolled out on a stakeholder basis in a selected area because the vast majority
of people move within a fairly limited geographical area and because this would satisfy the need for
a more robust study to assess the impact and efficiency of the pack as mentioned above.
Conflict of interest
The NAEA believes that the consumers’ needs are paramount. However, there is clear potential in
the Housing Bill for a conflict of interest to arise. The Bill allows for a surveyor to also be an
employee of the selling agent. In a highly competitive market there will be great pressure on the
consumer to accept what will effectively be a ‘seller’s survey’ instead of commissioning an
independent survey – this cannot be in the interests of the consumer.
The above proposals will almost inevitably favour the larger chains of estate agents, which have
their own surveying arms, and are able to offer a ‘one-stop home buying/selling shop’. In time this
will drive smaller, independent agencies out of business, lessening competition and driving up
costs to U.S. and European levels to the detriment of the consumer.
Conclusion
The NAEA believes that the draft legislation needs to take on board our concerns with regard to
Part 3 of the Housing (Scotland) Bill. The legislation will not address the concerns the NAEA has in
respect of social exclusion, conflict of interest and shelf life as proposed.
Moreover, new technology in the house buying a selling process makes any early availability of
search and other information an unnecessary expense as they are unlikely to meet buyers needs in
terms of shelf life.
The NAEA is fully committed to ensuring that the proposals contained in the Housing (Scotland) Bill
are as practical, beneficial and cost-effective for the consumer as possible.
Alison Hatrick
Chairman of Scottish Branch
National Association of Estate Agents
11 April 2005
WRITTEN EVIDENCE FROM LAW SOCIETY OF SCOTLAND
The Law Society of Scotland's Conveyancing Committee has considered the Bill and has the
following comments to make in addition to the verbal evidence which they will be giving before the
Community's Committee, namely:
The Society supports the broad objectives of the Housing Improvement Task Force, namely:
x
x
x

Better information for the public;
Avoiding multiple surveys; and
Improving the quality of Scotland's housing stock.

The Society has been involved in the Single Survey Pilot from the very beginning and has
participated in the exercise, encouraging its members to support the Pilot so that real data could be
obtained and analysed. The Society is therefore disappointed that the Executive has decided to
announce and press ahead with enabling legislation in Part 3 of the Housing (Scotland) Bill prior to
the Pilot being closed and the data analysed. It is questionable if the concept has been “robustly
tested” - see Recommendation 169 of the HITF Report.
The Society is concerned that this
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decision has effectively called into question the entire raison d'etre of the lengthy consultation
exercise to date.
The Single Survey was to be part of a proposed Purchaser's Information Pack and the proposed
legislation enabling one enables the other. There is limited information on the Single Survey but
there is little or no information about what the Purchaser's Information Pack should include. The
Bill provides that the Information Pack and, indeed, the Single Survey must be made available
before the property is marketed. There is therefore a very real problem with the information going
out of date particularly if the market slows down. The Bill as currently drafted would appear to
make the selling agent solely responsible for the production, delivery and accuracy of the
information they give in the Information Pack and the Society feel that this is unreasonable and at
the very least the seller should have a joint personal responsibility for these issues.
There remains an underlying conflict of interest where the seller instructs the Single Survey after
choosing a surveyor and then the purchaser has to rely on the Report and pay for it. This
confusion is magnified as a result of prospective purchasers being unable to discuss the survey or
raise any questions whatsoever with the surveyor who has prepared the Report. It is difficult to see
how this sits squarely with the aim to provide better information to house purchasers. Inevitably
this will result in multiple valuations - if not multiple surveys.
While supportive of the Executive's broad aim of improving the quality of Scotland's housing stock,
the Society is unconvinced that the housing stock will be improved by the compulsory pre-sale
Single Survey. It is the Society's view that the main barrier to improvement of Scotland's housing
stock is finance rather than lack of knowledge of defects or a willingness to carry out works.
The Pilot has shown that the idea of purchasers reimbursing the sellers for the cost of the survey
simply does not work. The evidence from the Pilot (such as it is) is that purchasers will simply
deduct the cost of the survey from their offer thus ensuring that the seller pays.
If the seller has carried out repairs following a Single Survey, there is a concern that the standards
may not be as high as they should be or that any problems are simply covered over. A Latent
Defects Guarantee in the Single Survey would offer some degree of protection to purchasers. In
the absence of a latent defects guarantee in the single survey the Society is of the view that a
purchaser is more likely to carry out good-quality repairs.
The Society has concerns that the lifespan of a single survey and indeed the Purchaser's
Information Pack is a significant issue. It has been suggested that the single survey would have a
lifespan of six months. The Society would not think it reasonable for a purchaser to rely on a
survey report more than a week or two old. Reliance on a survey in April 2005 that was carried out
in October 2004 with all winter intervening does not seem prudent. Even with this lifespan in a
slow market members of the public in poor-quality housing may well be faced with having to
purchase several single surveys should their house take 18 months to sell. Throughout the 1990s
this was not an uncommon situation. This will impact and disadvantage the poorest sectors of
society. It may be necessary to have a system in place to assist those who cannot afford the
preliminary costs of either the Survey or Pack.
The Society will at all times be willing to play its part in clarifying, explaining or assisting in the
development of the proposed legislation.
Law Society of Scotland
13 April 2005
WRITTEN EVIDENCE FROM PROFESSOR LORNE CRERAR
Who am I?
I am Professor Lorne D Crerar, the Chairperson of Sub-Group B of the Housing Improvement Task
Force (“HITF”) which was responsible for the creation of the Single Survey. I am a proponent of
the Single Survey Scheme which, I believe, will greatly improve the house buying and selling
system in Scotland.
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Key issues for the HITF
The HITF took two years to consider its position and there was considerable consultation by my
Group with interested and influential parties. My Group also had a membership with widely diverse
backgrounds. In recognition of the key stakeholder interests and difficulties that they were voicing
at the time of the HITF, I, with some colleagues of the sub-group, had a series of meetings with
each of:
x Law Society of Scotland
x Royal Institute of Chartered Surveyors; and
x Council of Mortgage Lenders
in relation to the key issues and hurdles that they believed required to be overcome to proceed with
the concept.
With regard to each of these bodies, they did raise concerns, but there were full discussions with
them, their perceived obstacles overcome, with the result that they unanimously supported the
proposed market-led Pilot Scheme. It should be remembered that the proposed market-led Pilot
was a “compromise of interests”. If, in the future, a Single Survey is to be introduced, the housing
“market” area will have a bearing on the operation of the new system in a way it did not for the
Pilot.
Some important key features to the background of the HITF Report
Independent research was commissioned from DTZ Pieda, which inter alia disclosed:x

The Scottish legal system was, in the main, well regarded by consumers.

x

The system worked generally well, but:o there was a lack of information on the condition of property for purchasers;
o low upset prices were a unhappy feature of the market encouraging buyers to view
properties that, in reality, they could not afford; and
o multiple valuations were a common criticism by consumers of the house buying
process.

x

Purchasers were prepared to pay more for a meaningful condition report on the property of
their choice with the right to resort to the surveyor who prepared it in the event of there being
fault or negligence.

What were the key features of the Single Survey Proposal which incorporated a valuation?
x

The Single Survey provided full information on the condition of the property for all purchasers.

x

A valuation was made available to all purchasers placing them on a level playing field, but still
allowing the market to pay the price by the person that wished to pay the most.

x

By declaring the valuation in the Single Survey, low upset prices would not occur.

What were the criticisms of the Single Survey during the course of the Pilot and thereafter?
It is interesting that all of the criticisms were considered at length previously by the HITF as
disclosed in their Report. Key issues of criticism were:If the survey was commissioned by the seller but to be used by the buyer, how could it be
independent? Much time was spent on this issue and there are two key factors:
Independence – The Reality
There are other jurisdictions in Europe that have independent surveys commissioned by the seller
and relied upon by the buyer. Contractual documentation was created between the solicitors
acting for RICS and those acting on behalf of the Executive. These contracts protected at law the
independence of the survey. Further RICS were to promulgate protocols and rules for their
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members, together with training, enabling them to operate an independent condition survey without
influence by the seller which could be relied upon by all purchasers with confidence. It has to be
remembered that the principal line of liability lies from the ultimately successful purchaser to the
surveyor.
Perception
While the legal framework did provide an independent survey, the perception of purchasers had to
be dealt with to ensure that they believed its independence and it was perceived to be such.
Legislation could add to clear the air with regard to this matter.
It should also be remembered that the DTZ Pieda Report disclosed that purchasers were prepared
pay a reasonable sum for a full condition report containing a valuation.
Some other observations on the system
A key feature of the current traditional system has borne out the DTZ Pieda findings that a large
proportion of purchasers encountered unexpected repairs upon taking entry to the property. That
would not be the case had they had a full condition survey of the property. It has to be
remembered that over 95% of purchasers only instruct a valuation which provides no fulsome
report on the condition of the property (although many think that it does). The intention was that
although the survey would be commissioned by the seller and paid for by him/her upon receiving
the survey from the surveyor, upon purchase the purchaser would reimburse the seller for the cost
of the survey and bring to life the rights he/she would have against the surveyor that created the
report.
Another issue discussed was the shelf life of the Single Survey. The HITF Report deals with this
matter in a little detail. It recognised that shelf life could be important due to the age and
geographical location of the property and would be dealt with on a case-by-case basis.
A further question raised was how could owners of low value houses be able to pay up front a
survey fee? Essentially such owners fall into two categories. The first category are those that are
moving up the property ladder to houses of higher value in which case the argument does not have
much merit, but there are those that are moving out of the housing market to perhaps rented, social
housing or other supported accommodation. This is a matter that requires to be given some
thought as to the bridging of the funding of this initial survey, but it may be that the market itself
takes account of such circumstances.
Will the Single Survey lead to lower house prices?
No. Purchasers currently are provided with valuations of the target property but without detail as to
its condition. The Single Survey would contain the same valuation and it is difficult to envisage
how the property market would decline simply because a purchaser has full knowledge of the
property.
A key feature of the direction of the HITF was that house buyers should have more information
upon the largest purchase that they would make enabling them to make a prudent and informed
decision.
Conclusion
I have merely sought to deal with a limited number of key issues. The Single Survey proposals do,
in my view, represent and significant and important improvements for the house buying consumer
in Scotland who is currently exposed to uninformed risk.
Professor Lorne D Crerar
14 April 2005
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Housing (Scotland) Bill: Stage 1

Scottish Parliament
Communities Committee

14:08
The Convener: Item 2 is continuation of our
stage 1 evidence on the Housing (Scotland) Bill.
The committee will hear evidence from four
panels. I welcome our first panel of the afternoon.
We are joined by Ian Gillies, who is the honorary
secretary of the residential faculty board at the
Royal Institution of Chartered Surveyors, and
Elizabeth Bruce, who is the assistant director of
the RICS. We also have with us Alistair Kinnear,
who is the managing director of Surveys Online;
Kennedy Foster, who is the policy consultant at
the Council of Mortgage Lenders Scotland; and
Alex Solomon, who is the senior policy adviser at
the Council of Mortgage Lenders Scotland. I thank
you all for coming along to today’s meeting.

Tuesday 19 April 2005
[THE CONVENER opened the meeting at 14:06]

Housing (Scotland) Bill
(Witness Expenses)
The Convener (Karen Whitefield): I open the
11th meeting in 2005 of the Communities
Committee and remind all of those present that
mobile phones should be turned off.
Item 1 on today’s agenda relates to witness
expenses associated with our scrutiny of the
Housing (Scotland) Bill. The committee is invited
to delegate to the convener the responsibility for
considering any witness expense claims received
during its consideration of the bill, in accordance
with the procedures outlined in the paper that has
been circulated. Do members have any
comments?

I have a question on the Executive’s
consultation on the bill. Have there been sufficient
opportunities for you to engage with the Executive
on its legislative proposals and for you to have
your views and contributions taken into account?
Elizabeth Bruce (Royal Institution of
Chartered Surveyors): We are satisfied that we
have been acknowledged as a key stakeholder.
Ian Gillies and I have been involved in the Scottish
Executive’s single survey steering group, and we
have been given the opportunity to take part in
focus groups and to respond on consultation
documents. We are satisfied that we have had a
fair crack of the whip.

Members: No.
The Convener: Do members agree to the
proposal?
Members indicated agreement.
The Convener: I will therefore consider any
witness expenses as they occur.
Christine Grahame (South of Scotland)
(SNP): Before we move on, it is incumbent on me
to declare an interest as a member of the Law
Society of Scotland, although I no longer practise
as a solicitor.

Kennedy Foster (Council of Mortgage
Lenders Scotland): I take the same view as the
RICS. We have been consulted from day one,
through the housing improvement task force, the
single survey steering group, the “Maintaining
Houses—Preserving Homes” consultation process
and the consultation on the bill.
The Convener: You will be aware that one of
the main objectives of the legislation is to improve
the condition of private housing stock in Scotland.
Will the Executive’s introduction of regulations
prescribing the information that is to be provided to
house buyers help to meet that key objective?
Elizabeth Bruce: The RICS might be sceptical
about that particular objective. We have a concern
that the requirement to provide information will
lead to people doing only cosmetic repairs, or the
cheapest possible repairs, before selling their
house. Any improvement to housing will take
many years to manifest itself. The requirement to
provide more information does not necessarily
mean that people will be prepared to spend a
great deal more money on their houses.
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The Convener: How do you respond to the
suggestion that if buyers were aware of problems
with a home, they would either think twice about
purchasing it or at least know that they would need
to find the money for the repairs?

would be sensible to consider how to ensure that
the profession is properly regulated.
The debate on monitoring housing conditions
has so far considered only the information
available in an individual transaction. However, the
Scottish Executive might well be interested in
another angle. If a single survey is required on
every transaction, the information could be
aggregated and stored electronically. Such
information would give a useful picture of the
condition of houses in Scotland as a whole, unlike
the information on individual properties that is
available only to individual buyers and sellers.

Ian Gillies (Royal Institution of Chartered
Surveyors): There is a misconception that buyers
are not aware of defects in a property, or of any
repairs that might be required. At present, the
report of a mortgage valuation inspection contains
not only the valuation but a comment on items of
repair that materially affect the value of the
property. It is important to make it clear that
repairs are already mentioned under the current
system.

Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): In your experience, does a buyer’s
awareness of a repair outstanding on a property
affect the offer made to the seller?

Providing additional information will not
necessarily mean that, having absorbed that
information, buyers will rush to make further
repairs. The additional information will often be
about work that is advised but not essential.

Ian Gillies: It depends on the severity of the
problem. For example, if the issue is dry rot, which
will cost thousands of pounds to repair, that will
have a material effect and will definitely influence
the buyer’s offer. However, if the issue is a
relatively minor repair, most people will—for want
of a better phrase—take it on the chin and simply
make their offer as they normally would.

Alistair Kinnear (Surveys Online): Surveys
Online has been operating in England and Wales
and in Scotland since 1999. In England and
Wales, the effect of having information up front is
that the estate agent works closely with the seller
and identifies the elements of the valuation report
that they should take action on before putting the
property on the market or before completing the
sale. In the English market, a sale can fall through
late on in the process, but it has been shown time
and time again that there is less chance of that
happening if such action is taken. Although the
market in Scotland is different, it is clear to us—
and we are doing a lot of business here—that a
number of sellers have indeed taken steps to
improve their property before selling.

Cathie Craigie: Is it possible that the presence
of dry rot might not be discovered or highlighted if
a valuation for mortgage purposes is carried out
rather than a full survey?
Ian Gillies: It depends on the area in which dry
rot is present. If it is in a sub-floor area, it is likely
that it would not be picked up by a mortgage
valuation inspection, which is very much a walkthrough inspection. Nevertheless, the surveyor will
pay particular attention to those areas in which, in
his experience, defects might occur.

Ian Gillies: In my experience of more than 30
years as a surveyor in Scotland, if a seller has
undertaken a repair before selling a property, they
do the work to a minimum standard. That is
because they do not go on to enjoy that repair or
benefit from it. Therefore, the work is often not of
the quality that the buyer would achieve, because
the buyer would want to be sure that the work was
done to a very high standard.

14:15
The Convener: What effect will the proposals
have on homebuyers’ habits?
Ian Gillies: Do you mean, if we proceed down
the single survey route, what effect will it have?
The Convener: Yes.

I repeat that there is a misconception that sellers
will undertake repairs to a high standard. That will
not happen.

Ian Gillies: One of the big problems is
education. Buyers will not be comfortable about
relying on a survey that they believe to have been
commissioned by the seller. There is a problem
with giving people confidence that the survey is
truly independent. I will perhaps comment on
independence later in your questions.

Alex Solomon (Council of Mortgage Lenders
Scotland): I want to make a point about the
advice that estate agents give to their clients.
Within the residential property industry throughout
the United Kingdom, the estate agency profession
is the only one that is not regulated or licensed in
any way. If that profession is to take a role in the
development of the single survey or the
purchasers information pack, we suggest that it
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Elizabeth Bruce: There will have to be a
cultural change in how people regard the buying
and selling of houses. I concur with what Ian
Gillies said; there will have to be an education
programme to make both sellers and buyers
aware of what the new system will mean for them.
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Alex Solomon: I suggest that the issue is not
just about the attitude of the buying and selling
public. We must accept that the Scottish
Parliament is suggesting that it will change the
rules of the game—the rules under which home
buying and selling operate. That means that there
is likely to be a significant structural change in the
professions of the residential property industry.
We must remember that there will be a change of
attitude about the way in which homes are bought
and sold not only among the public but in the
residential property industry itself, including among
mortgage lenders, the surveying profession and
the legal profession. It is important to see both
sides.

1972

often done by the same survey team going out on
behalf of six different people? The public’s
perception is that they are throwing money at
nothing.
Ian Gillies: Before I answer that, may I ask
whether your problem is with the independence of
the surveyor? Are you concerned about the
surveyor being caught between the seller and the
buyer?
Christine Grahame: I think that other members
of the committee will address that. Whatever we
do, regardless of whether single surveys come in,
there will be contractual duties, obligations and
liabilities that will be negotiated between the
purchaser and the seller. Those contractual
conditions will not be identical; they will vary
according to how desperate the buyer is to get the
property. For example, the buyer might take a
property without any guarantee that there is no
evidence of dry rot; they might just want it anyway,
in which case liability will transfer to them. The
single survey will never remove the contractual
shifts that take place. I just wanted to find out
whether, with all your experience, you agreed with
that general comment.

Kennedy Foster: We firmly believe that
changing the process will drive structural change
in the industries that surround house buying and
selling.
Alistair Kinnear: What sellers and buyers do to
property depends on market conditions. In the
past few years, if someone wanted to buy a
house, particularly in parts of Edinburgh, they
would buy it with dry rot if they needed to. The
market is changing and there is now more choice.
I believe that that will help people to use the
information to improve the property.

Let us say that there are issues with the single
survey. What alternatives to it are there if we are
to move away from multiple valuation surveys,
which in general are carried out on behalf of the
lenders?

The Convener: Yes, but is there not a
difference between, on the one hand, someone
buying a house, knowing that it has dry rot and
making the judgment that they have enough
money to do the work and, on the other hand,
someone buying a house, discovering that it has
dry rot but, having mortgaged themselves to the
hilt, not having the means to do the work? That is
a fundamental difference.

Kennedy Foster: If we go back to the original
housing improvement task force report, we find
that the single survey was piloted to provide
prospective buyers with better information up front,
to tackle multiple surveys and to deal with low
upset prices.

Alistair Kinnear: Absolutely. That is why, when
we started, we set up our stall to do exactly that—
to give people the information and a guarantee
against defects that were not in the report, so that
they could be fixed.

As I understand it, the issue of multiple
valuations has been addressed in the Edinburgh
marketplace by the practice of submitting offers
that are subject to survey. However, when people
get a survey done, they still only get a scheme 1
valuation for mortgage purposes, so although that
practice gets round the problem of multiple
valuations, it does not get round the other two
difficulties that were identified in the task force
report.

Christine Grahame: I regard the single survey
as having a dual purpose. It tries to increase the
structural integrity of housing stock in general, but
it also impinges on contract. Much of what you are
talking about is dealt with in missives. Caveat
emptor will still prevail, and solicitors will deal with
the issues. Notwithstanding single surveys,
solicitors will negotiate about who takes liability in
the circumstances that the convener mentioned.
Alex Solomon referred to a structural change, but
that term is light considering how far the matter
penetrates into the law of contract.

Alex Solomon: The practice of submitting offers
that are subject to survey creates the same
situation that the Office of the Deputy Prime
Minister is trying to address through pre-sale
home condition reports. One would assume that,
ultimately, the Scottish Parliament will have to
address such situations, given that they result in
people making an offer without having information
on the property’s condition. If buyers wait until
their offer has been accepted to have the survey
done or to obtain the mortgage valuation, that can
create the problem of transactions failing.

That said, there is a lot going for the idea of a
single, mandatory structural survey—which, as we
know, most people do not have carried out. I have
difficulties with the proposed single survey, but are
there alternatives to multiple surveys, which are
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Elizabeth Bruce: The RICS Scotland certainly
does not support the practice of making offers that
are subject to survey, because it means that
people buy on even less information than they
would get from a valuation inspection.
Furthermore, it introduces uncertainty into the
system, which is a major downside.

survey’s shelf-life should be the date of the
inspection.
Elizabeth Bruce: We are concerned that the
consumer might view a shelf-life as some sort of
guarantee that the survey would remain good for
the specified length of time, whether three months
or six months. For the reasons that Ian Gillies has
explained, every property is different, so to state a
shelf-life would not be helpful to the consumer.

Christine Grahame: With respect, if someone
makes an offer that is subject to survey, they are
not committed to buying the property, as the
contract has not been concluded.

Alistair Kinnear: The surveyor can get round
that in the report. He can say that he believes that
a property should be reinspected within a month.
We successfully ran a scheme for five years with
surveys with a six-month shelf-life and a
reinspection at the six-month point, with the
consumer paying another nominal fee for the
surveyor to go back and check that nothing had
changed.

Elizabeth Bruce: Yes.
Christine Grahame: The buyer can withdraw
from the purchase at any point—they are not tied
in to it.
Alex Solomon: There are incurred costs. In
England and Wales, it was found that about £330
million a year was wasted in legal and survey
costs as a result of transactions falling through
before the exchange of contracts.

Christine Grahame: But would a purchaser rely
on a survey with a six-month shelf life?
Alistair Kinnear: With a
guarantee, that seems to work.

Christine Grahame: I have declared my
interest. In practice, many solicitors do not charge
fees when offers fail.

Christine Grahame: As I understand the bill,
the structural survey will be carried out prior to
marketing of the property. I note that in your
submission you say that the survey should have
“no stated shelf-life”. However, you go on to say:

defects

Alex Solomon: The shelf-life of a valuation
report tends to be defined as the length of time for
which a lender will rely on it. There are differing
views among lenders. Some lenders take the view
that a valuation report is out of date after three
months; others take the view that it is out of date
after six months. In England, provision of the
information is being moved to before the property
is marketed. The important point is how old the
report can be at the point of marketing. The age of
the report at that point will dictate what lenders
see as its shelf-life after marketing. Even if one
were to say that the report could be three months
old on the first day of marketing, as in England
and Wales, some lenders would say that they
were not prepared to rely on the information in it.
Unfortunately, the Office of the Deputy Prime
Minister did not agree with us when we suggested
that the period be one month rather than three
months before the marketing date. The industry
has already created a set of rules that define how
long a report will be valid for, which tends to be the
time for which it would be valid for a lender to
make an underwriting decision.

“We accept that sellers may need to renew single
surveys and that this would have a particular impact on low
income/low value properties”.

Will you specify how often single surveys should
have to be renewed? I know that lenders will have
a view on that, but what is the RICS’s view?
Ian Gillies: That is a difficult issue, on which my
view is fixed. I believe that the shelf-life of a single
survey would be the date on which the inspection
was carried out.
In Scotland there are many different types of
properties, ranging from modern properties to
properties that are 200 years old and from
properties that are in good condition to those that
are in bad condition. The shelf-life of a survey
depends heavily on the property’s condition. If
someone was looking at an old cottage that had a
dilapidated roof, for example, I would say to them,
“Crikey! In six weeks’ time, that property could
have deteriorated quite significantly.” If, on the
other hand, the property was—dare I say it—a
modern semi-detached Wimpey house that was
six or seven years old, it would not be a problem
to have a survey that lasted for perhaps a year. To
specify a time limit of two months, three months or
six months would be totally wrong. I believe that a
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Kennedy Foster: It is worth mentioning that the
English legislation proposes that the home
condition report must be instructed within three
months of the property being put on the market.
That puts the shelf-life at the front end.

Alex Solomon: But they will charge for their
outlays.

426

1974

Christine Grahame: But in the end the market
will decide.
Alex Solomon: It will.
Christine Grahame: No matter what you say in
your report, the market will decide.
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Should there be a valuation as well as all the
structural details and so on?

before the decision by ministers to make the
scheme mandatory?

Alex Solomon: We have not come to a view
about whether the single survey should include a
valuation. There are arguments for and against it.
In its evidence to the committee, the Scottish
Executive suggested that it had not decided which
route should be taken. There is a need to consider
seriously the pros and cons of including a
valuation, in order to come to a risk-based
decision about which way we should go.

14:30
Kennedy Foster: I will answer your last
question first. We were not consulted by ministers
before the announcement of the scheme being
made mandatory. The first I knew about it was
when I got a phone call then a subsequent e-mail
with a copy of the press release five minutes
before the announcement was made.

Christine Grahame: Yes, because although
someone could get a valuation of their property
three months before they market it, three months
later the property would be worth a lot more,
simply because of inflation.

Mary Scanlon: Was that the case for the other
witnesses who were members of the steering
group on the single survey?

Alex Solomon: We hope so. I agree. We must
consider how the market might develop to cope.
We are focusing on the single survey, but we
should not forget that there will be many other
documents in the purchasers information pack that
will have a shelf-life, or a period of time for which
people rely on them. How will the market move?
Will it create a situation whereby certain
documentation can be insured to give it an
additional two or three months’ life? Will the
surveying industry move to update single surveys
at minimal cost, rather than charging the full cost
again? It goes back to the point that the rules of
the game are changing and the market will adapt
to try to make the single survey and purchasers
information pack work for the consumer.

Kennedy Foster: My concern about what
happened in Glasgow is that there are business
relationships between estate agents and valuers.
For example, in the pilot in Glasgow, one estate
agency owned the firm of valuers that was
carrying out the valuation—they happen to have
two different names. Our concern is that that
relationship is not known to the seller of the
property, the buyer or—ultimately—the lender.

Elizabeth Bruce: Yes.

If one estate agent passed a whole lot of
business to one lot of valuers, there would be the
potential for that estate agent to influence the
valuers in some way. All that we are suggesting is
that those business relationships should be
disclosed and made transparent to the consumer
in much the same way as happens with mortgage
regulation. When we accept business from an
intermediary who has brought in a mortgage
customer to a lender, we have to disclose to the
consumer the fact that we might have paid a
procuration or arrangement fee for having the
business introduced to us. The issue is potential
conflicts of interest and their disclosure. That was
not thought about going into the pilot. All that we
are suggesting is that that detail of implementing
single surveys needs to be examined.

Mary Scanlon (Highlands and Islands) (Con):
I want to explore the relationship between the low
take-up rate for the single survey and the
justification for making the scheme mandatory.
The CML Scotland submission states:
“Our agreement for the pilot was given on the basis that
this was a controlled pilot of what was to be no more than
2,000 surveys.”

I understand that the target changed from 2,000
surveys to 1,200 surveys and that, eventually, only
74 were carried out. In Edinburgh there was one
survey, in Dundee there were four and in
Inverness there were five. That leaves us with 64
surveys conducted in Glasgow.

Mary Scanlon: Thank you. That is helpful.
I note from the sample single-survey document
that there are three repair categories: 1, 2 and 3. I
presume that it is probably a sample survey for an
older property, as 13 out of the 20-odd repairs are
in category 2, which is defined as

I am not sure what you are saying in part 3,
page 8 of your submission, which states:

“Non-urgent repairs or replacement requiring
attention but you should still get estimates.”

“During the pilot 2 Glasgow firms of estate agents used
only 2 firms of surveyors who they both had business
relationships with. These relationships were not disclosed
either to the seller, the prospective buyers or, indeed, the
lender.”

future

If I was looking at an older property and I got this
sample survey document, I think that I would run
rather than walk away from it. Will the single
survey make an older property much more difficult
to sell because of such information—which is
welcome—about the property? Will it have a
serious adverse effect on selling older properties?

Will you clarify that point and explain what
concerns you had about the Glasgow surveys? I
believe that CML Scotland was on the steering
group—can you confirm that? Were you consulted
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“properties in certain areas may become unsaleable as
they are revealed to the market ‘warts and all’”,

Alistair Kinnear: Potentially, the opposite will
be the case. Anyone who has a fear of older
properties will have all the information up front and
will know what they are tackling. We have done a
couple of thousand such surveys in England and
Wales and in Scotland and we have no evidence
of what you suggest taking place.

so you have covered that issue.
Alex Solomon: I would like to make a point, if I
may. For my sins, I have been involved in the
development of the home condition report in
England and Wales for the past three and a half
years. The debates around the development of the
home condition report started in 1998 and an
immense amount of work has been done to try to
develop a report that meets not only the needs of
the consumer—both buyers and sellers—but the
needs of others who are involved in the
transaction, such as the legal profession, the
surveying profession and the lending industry.

Ian Gillies: I have to say that I disagree with Mr
Kinnear. I happen to think that Mary Scanlon has
hit upon a very good point.
Elizabeth Bruce: One of our concerns is that, in
the scheme as proposed, the surveyor who has
done the survey will not be able to offer additional
advice to anyone who is interested in buying the
house. Currently, if a buyer who commissions a
survey does not understand a technical term or
something that the surveyor says about a repair,
they can phone the surveyor and ask them about
it. Under the new proposals and our rules and
regulations, if our members offer advice to one
potential purchaser and do not offer it to every
other potential purchaser, there will be a conflict of
interest. No interpretation of the report by the
original surveyor will be given to potential
purchasers.

Interestingly, the definitions of the three
condition ratings south of the border are different
from those here. A lot of work has been done on
trying to develop a reporting style that delivers the
information to the consumer in a way that does not
red-line areas or cause additional problems. We
have not finished that work, which has been eight
years in the making. The implementation date
south of the border is 1 January 2007, although
my view is that that will slip. The timeframe in
Scotland to develop the single survey has not
been anything like that. The document that you
have at the moment may be a good starting point,
but there is a hell of a lot of work to do to get the
single survey into the state that it needs to be in if
it is to work in the industry.

Mary Scanlon: Did not almost exactly that
happen in Edinburgh? I read in the press about a
seller who spent a lot of time trying to interpret a
single survey and explain what it was about. It is
my understanding that they eventually took the
house off the market because, after eight months,
they could not sell it.
Elizabeth Bruce: I also read that in the media.

Mary Scanlon: That is interesting. I know that
we have to move on, but I have a point—

Mary Scanlon: Mr Gillies seems to be thinking
of a response.

The Convener: Can you make this your final
question?
Mary Scanlon: Yes. The CML stated:

Ian Gillies: My apologies—I thought that we put
something on the issue in our submission, but we
did not. One of my concerns with single surveys is
that in poorer areas properties will struggle to sell.
Unfortunately, the properties that we are trying to
improve the condition of are often in low-value,
low-income areas. I am concerned about older
properties in poorer areas.

“The focus to date has been … on the Single Survey but
the bigger picture is Purchasers’ Information Packs.”

What would you like to say about those packs and
their potential value?
Kennedy Foster: Obviously, there has been a
single survey steering group, but behind it has
been another group that has been considering
what should be included in the purchasers
information pack. One recommendation was that
the pack should include the single survey. The
original housing improvement task force report
also proposed that the purchasers information
pack should be piloted. There is a lot more work in
the purchasers information pack than there is in
the single survey. One lesson that we can draw
from south of the border is that people spent an
awful lot of time concentrating on the home
condition report, to the detriment of the home
information pack, which is the English equivalent
of the purchasers information pack. We firmly
believe that a lot more work needs to be done on

I have always maintained that the single survey
will work without any glitches whatsoever in the
Milngavies of this world and in certain parts of
Edinburgh, but in the east end of Glasgow, places
such as Larkhall and other areas, there will be
problems. More than anything, I am concerned
that we will end up red-lining areas. By that I mean
that surveyors will be extremely concerned when
they go into particular localities because their
knowledge of the difficulties in selling properties
might have a depressive effect on their opinions of
the condition of properties and their values.
Mary Scanlon: I notice that your submission
states that
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purchasers information packs before they are
introduced. We have to learn that lesson from
south of the border.

1980

Linda Fabiani: The witnesses are not here to
present a united front.
Christine Grahame: We detected that.

Alex Solomon: There are significant contractual
issues to do with the other documentation that will
be required. For example, there are issues to do
with copyright, and a difficult decision will have to
be made about what documentation will be
required in 100 per cent of transactions. How will
the legislation reflect the fact that a Coal Authority
report is vital in 20 to 30 per cent of transactions,
although it is not required in the remaining 70 per
cent? We are opening a can of worms.

Elizabeth Bruce: A large number of surveys are
carried out, but I am not sure how many Surveys
Online deals with. We are just saying that there
are practical issues for our members. According to
the profession’s rules and regulations, there would
be a conflict of interest if our members did not
share information with everyone who might have
an interest in it.
Ian Gillies: I speak from a practical point of
view. I have always enjoyed speaking to
individuals. A good surveyor is able to sit down
with their client and tell him or her what is right or
wrong with a property—that is the key. I have
great concerns about putting surveys on the web.
The written word does not convey the same
message as might be conveyed by talking to
someone. The lack of contact is a negative aspect
of the proposals for single surveys and we should
consider that in some shape or form. It is not
practical for a surveyor to speak to 20 prospective
purchasers, but people should receive personal
advice from the surveyor. If they do not, who will
interpret the report for them? I suspect that
solicitors will have to do so—they will have
something to say about that.

Linda Fabiani (Central Scotland) (SNP):
Elizabeth Bruce and, I think, Ian Gillies talked
about an inability to give additional information to
multiple potential purchasers, but there must be a
way of getting round the problem. In other fields of
surveying, such as quantity surveying, all the
people who tender must be given the same
information. Surely in the information technology
age there must be a way of providing that
additional information, if not on paper then on the
web, for example.
Elizabeth Bruce: We discussed the issue in the
single survey steering group and I think that
everyone accepted that the tracking of potential
purchasers would be a nightmare.
Linda Fabiani: Estate agents manage to track
potential purchasers pretty well—they are never
off the phone to them.

Linda Fabiani: Before I move on, I want to
comment—
The Convener: Please stick to your line of
questioning, Ms Fabiani.

Elizabeth Bruce: We do not know whether
sellers will hand out copies of the single survey
when a person views their home. Are we asking
sellers to make a note of the name and address of
everyone who views the property? That approach
would create practical difficulties for our members.

Linda Fabiani: I will. I have bought and sold a
few houses in my time and the idea of having a
wonderful surveyor who talks to me does not
register.
Elizabeth Bruce: That is disappointing.

Alistair Kinnear: The technology exists to
provide surveys on the web. We have been doing
that for five years. If someone requests a survey
report from Surveys Online, their name and
address is added to the top of the report so that it
is personalised. The surveyor knows to whom he
is liable; the seller knows who is interested in the
property; and the agents know who is committed
enough to the property to read the report. If the
surveyor is asked a question and thinks that he
should have included the answer in his original
report, he can make a clarification and everyone
who has seen the report can be given the
additional information.

Linda Fabiani: The bill will provide for the
making of exemptions in relation to the duty to
provide information on a house that is being sold.
The RICS thinks that only new houses that have a
National House-Building Council certificate—or an
equivalent—and houses that are being sold to
family members should be exempt from the
scheme. What are the panel members’ views on
exemptions? If some cases were exempt, such as
when people exercise their right to buy from a
registered social landlord, what information should
be provided as a minimum?

Kennedy Foster: To be fair, not everyone is
linked to the internet.

14:45
Alex Solomon: From a lender’s perspective,
exemptions are a major problem. Lenders base
their business on agreeing, or not agreeing, to
provide finance on the basis of standardised
information. Given that it will cost the lending

Alistair Kinnear: Most agents, solicitors and
advisers are connected to the internet, so potential
buyers have access via somebody.
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industry a significant amount of money to change
its processes to cope with the new system, we
would not be overly happy with exemptions that
meant that we had to tweak our system to allow us
to consider financing such purchases. It would not
be too much of a problem to exempt sales of newbuild property with a warranty, but that would
pretty much be it. South of the border, there is also
an exemption for grade 1 listed buildings, but a
home condition report or a single survey is unlikely
to be able to cope with such properties anyway.

Linda Fabiani: I am interested in the comment
that the difference for right-to-buy properties may
be the point at which the survey is carried out,
rather than the extent of the information that is
required.
Alex Solomon: I based my comment on my
experience south of the border, but I am sure that
the Executive would be able to give the exact
conversion rate for Scotland.
The Convener: Time is marching on and we
have several more lines of questioning for the
panel. I ask members to keep their questions short
and the witnesses to keep their answers as
succinct as possible.

Kennedy Foster: We believe that when RSLs
or local authorities sell, the information that is
available should be equivalent to that in the single
survey. I remember that, in a previous life, one
member of the committee used to write to me
about properties that belonged to the former
Cumbernauld Development Corporation. Issues
have emerged with right-to-buy properties. People
sometimes buy a property without the need to
resort to finance, but when they come to sell it on,
they find that the construction type is not
acceptable to lenders. Information should be
available for such people, although, in fairness,
the Executive is considering such a measure.

Linda Fabiani: Stop arguing, everybody.
Cathie Craigie: Some of my questions have
been dealt with by other members, so to avoid
duplication, I will leave them.
Elizabeth Bruce mentioned non-traditional
houses in relation to right-to-buy sales. Local
authorities are under an obligation to advise
tenants if the property that they are buying is nontraditional. When a person buys a property that
they have known for a number of years, that is
different from somebody who buys a house on the
open market. Kennedy Foster was right about
Cumbernauld Development Corporation, but the
situation for local authorities nowadays is different.
When Cumbernauld Development Corporation
was selling houses, it had an aggressive sales
policy—it had targets to meet for the Government
of the day on the number of houses that it sold.
Now, local authorities are obliged to tell
prospective purchasers about the obligations that
they would have under the right to buy. Do you
agree that the circumstances are different now
and that the guidance that local authorities must
follow is different?

Alex Solomon: The important point about the
right to buy is that there is a significant fallthrough—not a great proportion of applications
result in a sale. There would be a significant cost
to the public purse in providing all the information
at the beginning of the process. An assessment
needs to be made of the point at which the
information should be provided during the
application process.
Linda Fabiani: So that could be a difference for
right-to-buy properties.
Alex Solomon: Yes. The figure that I remember
from south of the border is that only 50 per cent of
right-to-buy applications turn into a transaction.
We must find the point at which we have a 90 per
cent or 95 per cent conversion rate in the
application process. That is the point at which the
information should be made available to the
prospective buyer.

Kennedy Foster: I was suggesting not that local
authorities should produce a single survey, but
that some equivalent to a single survey would give
prospective purchasers under the right to buy
more information than they currently get. Would
many tenants understand what is meant by nontraditional construction?

Linda Fabiani: Is that view shared by the other
witnesses?

Cathie
Craigie:
They
would
probably
understand it if a member of the Council of
Mortgage Lenders Scotland refused to lend them
money on a property because it was of nontraditional construction. Do you agree that local
authorities should bring that to the attention of
purchasers?

Elizabeth Bruce: The RICS Scotland feels that
right-to-buy properties should not be exempted, for
the reasons that Kennedy Foster outlined. The
properties are sometimes of non-traditional
construction and the people who buy them may be
less experienced in buying a house and therefore
perhaps do not fully understand the process. We
feel that the argument for right-to-buy properties to
have a single survey to protect the consumer is
stronger than the argument in relation to other
properties.
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Kennedy Foster: Yes.
Cathie Craigie: I
issues. Sections 106
provisions relating to
will be through local
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officers. What is your view on the provisions
relating to enforcement of the duties to prepare
and provide prescribed information?

1984

relationships to be declared. The one-stop-shop
approach, which allows people to get everything
done in a corporate organisation, may have a
bigger say in the market and the independents
may lose out. Over time, that would lead to less
choice for the consumer.

Elizabeth Bruce: We accept that a mandatory
scheme must be enforced in some way. I am not
sure how the consumer will react to being told that
they will be fined if they do not meet their duties.
We are delighted that a provision to make that a
criminal offence has not been included the bill. I
cannot say much more about the issue, but it may
be difficult to explain it to the public.

Mr Home Robertson: That is a little bit different
to how this evidence-taking session was trailed.
We had been led to believe by the press that there
would be unanimous rejection of the whole idea,
but you have just said that instead of a series of
rather low-grade reports there will be one highgrade report, which will actually be better value for
everybody.

Kennedy Foster: At the end of the day, a civil
penalty is probably appropriate. There was some
investigation of whether there should also be a
criminal penalty, but a civil penalty is more
sensible.

Ian Gillies: Your question was about how the
single survey would affect our business.

Alex Solomon: In my view, much enforcement
will be done by the market. I would like to
understand better how trading standards officers
will be funded to enforce the provision, as it is
additional to their current responsibilities. If we add
to their workload, surely additional resources will
be needed to allow them to do their job properly.

Mr Home Robertson: Yes, but the points are
obviously related. Your evidence also refers to the
problem of multiple inspections and low upset
prices, which is clearly a problem just now and is
adding to confusion and difficulties in the market.
Elizabeth Bruce: There was some discussion
earlier about whether a valuation should be
included in the single survey. We think that it
should be included, because otherwise the
problem of multiple valuations—one of the things
that came out of the housing improvement task
force—will not be done away with.

Mr John Home Robertson (East Lothian)
(Lab): I have one or two specific questions for the
RICS Scotland. If there were to be a mandatory
single survey, as the Executive proposes, how
would that impact on the business of surveyors
who are involved in house buying and selling?

Ian Gillies: There is also the problem of low
upset prices. Both would be countered by the
valuation being included from day one.

Ian Gillies: That is a very good question, about
which I have thought long and hard.
Mr Home Robertson: That is why I am asking

Mr Home Robertson: In answer to my first
question, you asked who would pay for the highercost single survey. Would you elaborate on the
comment in the RICS submission that

it.
Ian Gillies: I have concerns regarding the
payment of the fee, which is key for surveyors. At
the moment, the fee is paid up front. It has been
suggested that the fee may be putting some
people off commissioning a single survey. If so,
we might look to have the purchaser ultimately
pick up the bill, which would have an impact for a
period on cash flow to surveying practices.

“more consumers will be paying more money than currently
to obtain good quality information”?

I presume that there is a contract with whoever
commissions the survey and that it is up to that
person to pay.
Elizabeth Bruce: The only point that we were
making is that, at the moment, it is possible to buy
a property after a valuation, which might cost, for
the sake of argument, £150. Under a mandatory
scheme, everyone will have to spend several
hundred pounds obtaining a single survey.
Everybody will have to pay that money whereas,
at the moment, many people are able to buy a
property after a valuation.

We have carried out a rough analysis and
believe that there are enough qualified surveyors
in Scotland to undertake single surveys. They
would no longer undertake multiple surveys and I
am sure that they would be more gainfully
employed in carrying out single surveys.
Elizabeth Bruce: We would carry out fewer
inspections, but they would be of higher quality
and better remunerated. We do not think that our
members will lose out financially from the
introduction of a mandatory single survey. There
may be greater control of the market by estate
agents and solicitors, because they will be
instructing surveys from our members. That brings
me back to the point that was made earlier about
the need for transparency in the market and for

Mr Home Robertson: The Executive has
suggested in its financial memorandum that, in a
rational housing market, the extra costs of the
single survey should lead to a reduction in the
price paid for the property. Do you find that
plausible?
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Elizabeth Bruce: I do not know that the housing
market is rational.

Alex Solomon: The other important point is
that, if you go down the route of requiring single
survey reports to be logged in a databank, you
have a useful policing mechanism to ensure that
people do not shop around.

Mr Home Robertson: That is probably quite a
good reply.
In your written evidence, you express concern
that members of RICS Scotland

15:00
Elizabeth Bruce: We would support the idea of
a databank in which every survey would be
registered.

“will be acting for all parties in the process”.

Could you explain why things are going to be
made so difficult under the single survey scheme?
What we are talking about is an objective survey
of a property—either it needs repairs or it does
not, and either it has dry rot or it does not. I realise
that it is not quite as easy as that if you do not
have X-ray vision, but an in-depth survey should
be an objective survey for the benefit of
everybody, so where is the conflict?

Kennedy Foster: Such a databank has been
developed south of the border. You could
piggyback on that work.
Alex Solomon: The vast majority of the cost of
developing the database is already being borne
down south.
Christine Grahame:
submission says:

Ian Gillies: Our concern is that, on day one, you
have one client, and that is the seller. You prepare
the single survey—

RICS

Scotland

I accept that a good, clear distinction has been
made between the structural element of valuation
and the part that is more like an art, which is to do
with how much a property would get on the
Edinburgh market as opposed to the market in
another part of Scotland. However, I would like an
explanation of what is meant by altering values
and how the professions that the witnesses
represent would deal with that pressure.

Ian Gillies: Well, the seller has the right
effectively to veto the report. As things stand just
now, he can shop around, as we have said in our
paper, and go to two or three firms to get the best
report. That is where we have some real concerns.
Let us make no bones about it: when people are
selling their most valuable asset, they are
extremely concerned about its value and about
what a surveyor will or will not say about the
property. On day one, you have only one client,
although you know that you will have another
client a few months down the line when someone
ultimately purchases the property and relies on the
survey. Nevertheless, valuation is an art, not a
science. People can apply pressure and
sometimes it can be difficult not to be swayed one
way or another.

Ian Gillies: As I explained earlier, if you prepare
a valuation of a property and say that it is worth,
for example, £200,000, the seller might come to
you—an intermediary might also apply pressure—
and say that they think that the valuation is a bit
light. If that happens, there will be a bit of to-ing
and fro-ing and, ultimately, you might agree to
increase the valuation marginally. That might be
acceptable because, as we say, valuation is an
art, not a science. However, one of our major
concerns relates to the buyer. Someone who has
purchased a property for, say, £225,000 following
a single seller survey valuation of £200,000 might
approach the valuer to say, “I have paid £25,000
more than your valuation. Could you please
increase it?” The concern is that, if you increase
the value for him but did not do so for all the other
prospective purchasers, you are prejudicing them,
because they might well have been able to offer
more, had they known that the value of the
property would be £225,000 rather than £200,000.

Kennedy Foster: I think that it is fair to say that
the valuation element is not objective. It is
subjective.
Alex Solomon: It can never be objective.
Ian Gillies: The rest of the report is objective,
but the valuation is not.
Mr Home Robertson: The physical survey
should be objective for all purposes.
Ian Gillies: I accept that that is true of the
physical survey. However, I could prepare an
objective report and, just by tweaking one or two
words, make a defect sound not as bad as it might
otherwise appear.

There will be pressures from both sides. The
seller will want the highest valuation, as will the
buyer.

Mr Home Robertson: Surveyors do it, lawyers
do it—even politicians might do it sometimes.
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“It should be noted that Chartered Surveyors may come
under pressure to alter values by both the seller and the
buyer”.

Mr Home Robertson: So you might be tempted
to cover up any problems for his benefit.
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Christine Grahame: Are you saying that, postconclusion of missives, the purchaser might want
you to up the valuation?
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I heard what you said in response to a previous
question, but it would help our deliberations if you
would put on the record the extent of your
concerns.

Ian Gillies: He might well, in order to secure a
loan.
Kennedy Foster: He would be able to secure a
more advantageous interest rate on the product
because most lenders work on a loan-to-value
ratio.

Kennedy Foster: Any business relationship
between the estate agent and the valuer should be
disclosed. For instance, any fee payment that may
have been made between the estate agent and
the valuer for the introduction of the business
should be disclosed to the seller, the prospective
purchasers and the lenders.

Christine Grahame: Would that valuation
become part of the titles to the property? We now
have provision for registration of title but it might
be that, as part of the record of the property, when
that person comes to sell it on, they will found their
sale on the previous single seller survey.

Alex Solomon: There will always be
interrelationships between different firms, because
that is the way in which the market operates. The
trick is to make the relationships transparent in
order to ensure that consumers are fully informed
of the interrelationships.

Alistair Kinnear: It is part of the report already.
A lot of work that is being done in England—
Christine Grahame: I am sorry to interrupt, but I
had better clarify my point. At the moment, if I get
a survey done for borrowing purposes and sell my
house two years later, I will not use the first
survey. However, the survey that we are talking
about is different. Its components include
information about the structure and the price. It
might well be that, in relation to the sale that
follows the sale for which the survey was
commissioned, people will ask to see that first
survey, which will have a valuation on it. That is
what I am getting at, in relation to increasing the
valuation a bit.

Elizabeth Bruce: The RICS endorses that.
Donald Gorrie: The next aspect that I want to
clarify relates to paragraph 25, in which you say:
“the introduction of a Single Survey and Purchasers’
Information Packs are likely to lead to structural change in
the industry”.

You also refer to the one-stop shop, which was
discussed earlier. Will you elaborate on the point?
Kennedy Foster: Although all of us around the
table are interested in the market, none of us fully
understands how the changes that will result from
the introduction of the single survey will drive the
structure of the market. Although we have
suggested that the one-stop shop could become a
dominant player, that is just one way in which the
market could go. We were simply suggesting that
the Executive needs to do some research on the
issue. If the large corporates were to become the
dominant players, small estate agents, solicitors
and independent firms of valuers could be
affected.

Alistair Kinnear: The record of what was paid
for the house is available. Potential buyers will
know what you paid when you bought the house.
Christine Grahame: No, that is not quite
correct, because other things can be included in
the missives apart from the price. I am wondering
whether the single seller survey will become a
much more potent document in relation to the sale
that follows the sale for which it was
commissioned.
Kennedy Foster: That will be particularly true if
a databank of surveys is created.

Alex Solomon: An entirely new business area
might also be created, comprising companies that
compile the purchasers information packs. We are
concerned about how those new businesses
would fit in and how they might change the
interrelationships between the other parties in the
residential property transaction. Although nobody
knows what will happen, the bill and the secondary
legislation under it will define the rules of the
game; the Parliament will have to be sensitive to
the fact that it is defining the rules of the game in
an environment that may not be exactly the same
as the one that we observe today.

Christine Grahame: Exactly. That is why I am
interested in the value being increased.
Alex Solomon: I do not want to get into the
secondary mortgage market, which involves
lenders selling on the loans, but I will say that the
issue of changing valuations causes the financial
markets quite a problem and might even concern
the Financial Services Authority. One of the
reasons why we have to consider carefully the
question whether a valuation is included is
because we need to get our heads around exactly
what the implications are for us in the funding
markets.

Donald Gorrie: Thank you. The next aspect that
I want to clarify relates to paragraph 19 of your
submission, in which you express concern about
the possibility of each council setting up loan
schemes. You also make the constructive

Donald Gorrie (Central Scotland) (LD): I want
to clarify one or two aspects of the CML
submission. In paragraph 24, you say:
“Issues regarding transparency need resolution.”

82


433

1989

19 APRIL 2005

suggestion of a national scheme. Will you
elaborate on the point?

objective, so we do not have a great issue with
those parts of it.

Kennedy Foster: Obviously, the comment
relates to part 2 of the bill and the repair and
improvement of houses. Our concern is whether, if
each of the 32 local authorities developed a loan
scheme, a sufficient volume of applications would
go through each scheme. We have seen
examples in the past of similar schemes falling
into disuse because of the low volume of use. We
want a national model that is rolled out in much
the same way as Communities Scotland’s recent
homestake shared equity proposal was.

Scott Barrie: So what would need to change in
order to satisfy—
Kennedy Foster: We are not suggesting that
anything needs to change; we are simply
suggesting that there needs to be a debate. We do
not have answers at the moment. The Scottish
Executive said in its evidence to the committee
that there needs to be a debate on whether single
surveys should include valuations.
Alex Solomon: The simple point is that lenders’
views of the valuation that they can and cannot
accept is defined by their business judgment, but
the valuation is also influenced by a number of
regulations and requirements placed on us by the
Financial Services Authority, the Banking Act 1987
and the Building Societies Act 1997, not to
mention the Housing (Scotland) Bill when it is
enacted.

Donald Gorrie: My final question relates to
paragraph 16, which deals with section 57. You
express concern that
“the power of recovery contained in this section is
extremely wide.”

If the powers that local authorities are to be given
are too wide, what should we do about that?
Kennedy Foster: We were trying to say that the
bill does not give the detail of how councils would
recover expenses—councils seem to have
completely wide powers in that respect. Some
definition or guidance needs to be issued to local
authorities on the issue.

Scott Barrie: I have a brief question about
online surveys. Section 96(8) of the bill precludes
the provision of a copy of the prescribed
documents in electronic form

Scott Barrie (Dunfermline West) (Lab): I have
three questions for the panel, which I will try to
keep relatively short. The first question relates to
paragraph 26 of the CML Scotland submission.
You raise a number of points about lenders and
ask whether the single survey will meet all current
demands on lenders. I found it difficult to
understand the point that you were making, so will
you explain it again in simple language?

Mr Kinnear, given the nature of your organisation,
what are your views on that matter?

“unless the potential buyer consents in writing to receiving it
in that form.”

Alistair Kinnear: Things can be controlled with
the technology that is available in the market. A
printout of a survey report can be given through
any solicitors centre or property centre as a paper
copy with the person’s name on it and it can be
recorded as a delivery. There is no major issue in
respect of using the technology, which is needed
to manage the process. The pilot showed that,
unless the process is properly controlled with
technology, it will be difficult to manage who sees
copies of paper reports.

Kennedy Foster: The paragraph deals with
whether the valuation should be included in the
single survey and the acceptability or otherwise of
that to lenders. Each lender is regulated by the
Financial Services Authority and, as part of that
regulation, each lender must have their own risk
management process, which will include how the
security on a loan is valued. The process will
depend on the size of the lender in particular.
Moreover, building societies are currently required
to obtain a property valuation in each transaction
in which they lend. Whether a valuation in a single
survey would be acceptable in that regard is
another issue.

With the databank, the survey report is
registered in a central location where people can
access it and can see what the surveyor genuinely
said—there will be a date-and-time-stamped
support system. If somebody hands me a survey
report, I will not know which bits they have TippExed and recopied, but if I can see a date and
time stamp on a report in a central location, I can
trust the report and know that it is a true and
independent view of the property.

Alex Solomon mentioned the secondary
mortgage market, in which lenders basically onsell mortgages but continue to administer them as
far as borrowers are concerned. At the moment,
we do not know about the acceptability of a
valuation that is included in a single survey. The
paragraph is about valuations in single surveys.
The rest of a single survey report is simply
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Scott Barrie: I have a final short question for
the RICS. Given what you said earlier about the
way in which surveys work, why in most cases do
the survey and the valuation of a property reach
exactly the same figure, which is the figure that
someone is prepared to pay for the property? I can
give two examples. The previous two properties
that I bought were not on the open market and the
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money that I told my solicitor that I was prepared
to offer was exactly the same as the figure that the
property was valued at. Why do such things occur
if the market is so dynamic?

remains with the existing lender, although that
lender is effectively taking the mortgage off its
balance sheet by selling it on to someone else. As
far as the contractual arrangements are
concerned, the mortgage remains with the existing
lender.

Ian Gillies: I can say only that that is your
experience. That is certainly not normal, although
it happens.

Linda Fabiani: So that is why there is no need
for another valuation.

Scott Barrie: It happened twice in a town with
only one surveyor.

Kennedy Foster: Yes.

Mary Scanlon: And one solicitor.
Scott Barrie:
surveyor.

No,

not

one

1992

Linda Fabiani: Okay. That is fine. Can you
address the other questions?

solicitor—one

Kennedy Foster: Yes. You were asking why
lenders operate panels.

Ian Gillies: There is no doubt that, in a rising
market, there is pressure on the surveyor to
produce valuations that assist in the purchase of
property. There are occasions on which valuations
are pretty close to purchase price, but that is not
true in all cases.

Linda Fabiani: Oh, they do? I did not realise
that they did.
The Convener: Perhaps if Ms Fabiani allows
the panel to answer, their answers will be a little
shorter than the questions.

The Convener: Ms Fabiani has a short, final
question.

Kennedy Foster: Lenders operate panels of
valuers as a matter of risk management. In the
1990s, when there was a fall in the property
market, some lenders took action against the
surveying profession because they had suffered
losses through poor valuation of property.
Therefore, for risk management purposes, lenders
operate panels of valuers and will check such
details as the indemnity insurance that the valuers
carry. They will also look for service standards
from the valuers concerned.

15:15
Linda Fabiani: In order to understand fully what
we are likely to move to with the single survey, I
want to understand fully how things work just now.
Let us look at the matter from the point of view of
the consumer. One of the aims of the proposal is
to save the consumer money, yet we hear that it
will cost an awful lot of money to have a single
survey carried out. I would like to ask a few
questions around that. First, the RICS states in its
evidence that there are no standard fee scales for
surveyors, whether for valuation or for other kinds
of surveys. How does that system work and what
is the on-cost? Is it the lender who asks for the
survey to be done who gets that money?

Elizabeth Bruce: That may mean that a
valuation that is carried out by a surveyor, if it is
included in the single survey, may not be
acceptable to a particular lender.
Alex Solomon: The challenge is to design a
system in which lenders can be comfortable with
the valuation irrespective of which individual
chartered surveyor has carried it out. I reiterate the
point about the databank being used as a policing
mechanism. It is about building confidence around
the entire system, not just the individual
relationship in one transaction.

Elizabeth Bruce: No, not necessarily.
Linda Fabiani: Is what somebody pays for a
survey what the surveyor gets as a professional
fee? If not, what is the on-cost that the consumer
pays above and beyond the survey fee? How was
the estimate of what the single survey will cost put
together by the industry? Are there certain
surveyors whom lenders and solicitors are willing
to use and are there some chartered surveyors
who are cut out and whose valuations are not
used?

Linda Fabiani: What about the costs?
Ian Gillies: As regards fees, the intermediaries
who pay the surveyor directly have a fee scale
arrangement with the surveyor. Included in that is
an administration charge. Often, the client believes
that the surveyor is receiving all the moneys, but
he is not. Other intermediaries are, however,
happy for the surveyor to bill the client direct, in
which case a pure survey fee is charged.

Finally, I want to pick up on a point that was
made about secondary mortgages. You said that,
if the lender sells on the loans, another valuation is
not necessarily required. However, if I decide that I
want to change to another lender, I have to pay a
fortune for a valuation.

Kennedy Foster: The administration fee has to
be disclosed under legislation.
Linda Fabiani: How much is it, as a proportion?

Kennedy Foster: The lender is not being
changed in those circumstances. The mortgage
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Kennedy Foster: It is three years since I was
involved in work for a major lender.

Elizabeth Bruce: We will submit
evidence on the wider aspects of the bill.

Ian Gillies: It can be substantial.

Alistair Kinnear: Recent cases down south
have involved lenders, through intermediaries,
insisting on £400 to £500 for a valuation report, for
which they pay the surveyor only £160 to £200.
The fee is lumped into the cost of getting the
survey. The consumer might be told in the small
print that other costs are involved, but he thinks of
what he is paying as the survey cost. That is one
of the issues that we are addressing.

Alistair Kinnear: I am qualified to talk only
about pre-sale surveys, so I will not comment on
anything else. A lot of work has been done on the
home information pack down south and it would
be good to use that work here instead of
reinventing the wheel.
The Convener: Thank you for attending and for
the detailed information that you supplied to the
committee.

Kennedy Foster: That is certainly not my
experience of fee levels.
Ian Gillies: I have a final point on fees. We
believe that if a surveyor undertakes two single
survey inspections and prepares the reports, that
is probably the maximum that they can do in one
day. We do not think that they will be able to do
more than that. Given what a surveyor is paid, it is
likely that the cost will be £300, £400 or £500.

I will suspend the meeting to allow a changeover
of witnesses, but I ask members to remain in their
seats as we are now considerably behind
schedule.
15:22
Meeting suspended.

Linda Fabiani: To the surveyor alone?
Ian Gillies: Yes.

15:27
On resuming—

Alex Solomon: I want to defend the lenders.
The CML has a code of practice on cost
transparency, which covers the way in which
survey costs are taken from customers and
passed on to surveyors. Also, the mortgage and
mortgage intermediary industry is regulated by the
Financial Services Authority, which has a lot to say
about transparency and the requirement to let the
consumer know where costs are being borne and
whether they are for the surveyor or due to a
relationship between the lender and the surveyor.

The Convener: I welcome our second panel of
witnesses. Alison Hatrick is the chairman of the
Scottish branch of the National Association of
Estate Agents; Ron Smith is the chief executive of
the Edinburgh Solicitors Property Centre; Bill
Scouller is the chief executive of the Glasgow
Solicitors Property Centre; and Ross MacKay is
the senior member of the conveyancing committee
of the Law Society of Scotland. Thank you all for
joining us this afternoon.

Ian Gillies: Could I perhaps make a point—

I will ask you the same question that I asked our
first panel. Did the Scottish Executive’s
consultation give you the chance to contribute
effectively?

The Convener: This must be your final point, Mr
Gillies.
Ian Gillies: The CML is absolutely correct, in
that the larger lenders are totally transparent.
Unfortunately, however, some of the smaller ones
and the intermediaries are perhaps not as
transparent.
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Alex Solomon: We have already submitted
evidence, but the single survey is a part of the
purchasers information pack and I emphasise that
there are a significant number of thorny issues to
be resolved on the other documentation in the
pack.

Linda Fabiani: I am trying to get at how much of
that worrying cost could be avoided.
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Ross MacKay (Law Society of Scotland): The
Law Society of Scotland has no objections in that
regard.

Linda Fabiani: Thank you, convener. It wisnae
me, it was him.

Bill Scouller (Glasgow Solicitors Property
Centre): The same goes for the GSPC.

The Convener: I think that you are all a little bit
guilty for letting that exchange go on.

Ron Smith (Edinburgh Solicitors Property
Centre): And the ESPC.

I thank the witnesses for coming along today.
Most of our questions concentrated on the single
survey. However, the Housing (Scotland) Bill
covers a wide range of issues. While you are here,
do you have any comments to make on the wider
aspects of the bill?

Alison Hatrick (National Association of
Estate Agents): And the National Association of
Estate Agents.
The Convener: Great.
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The Law Society of Scotland’s evidence says
that it is

the seller, they will be inclined to make the repairs,
but not otherwise.

“unconvinced that the housing stock will be improved by the
compulsory pre-sale Single Survey.”

The Convener: The seller may not recoup the
cost, but the buyer will be aware that the work
needs to be done, whether it is done in one year
or five years, and that may be reflected in their
offer. The issue is that the buyer would have the
information with which to make that judgment, and
to ensure that any offer that they made reflected
all the circumstances.

Improvement of the private housing stock is
undoubtedly one of the main reasons behind the
Executive’s proposals. To what extent will the
introduction of the regulations prescribing the
information to be provided to house buyers help to
meet that key objective of the bill?

Ross MacKay: Clearly, that would be beneficial.
The difficulty at the moment is with scheme 1
valuations, which are limited in their detail. The
current scheme 2 home buyer report, which is
more or less the equivalent of the single survey
pilot product, provides much more information to
the purchaser, who should be able to budget
expenditure much more clearly in future years.
Whether or not works are done relates to the
ability to fund the repairs. Roof repairs that are not
essential but recommended may not be done
immediately, but as long as the buyer is aware of
them and budgets for the future, that can only be
beneficial.

Ross MacKay: The provision of information by
the seller will be helpful to the purchaser, but the
barrier to carrying out repairs will be finance rather
than lack of information. The information may
provide a checklist of items that need to be dealt
with in the course of ownership, but whether those
items are dealt with on day 1, in year 1 or in year
10 would remain to be seen.
From the seller’s perspective, the logic of putting
a house on the market is that they want to leave it
behind them. They may do cosmetic repairs to
assist in the sale of the property, but they will not
carry out work that would lead to improvement in
its capital value. The seller will carry out such
repairs as are required to get a pass mark—if I
may put it that way—but will not do anything that
would dramatically improve the value of the
property. It would not be in their interest to do so.

The Convener: Do the other panellists have
anything to add?
Ron Smith: Yes. Human nature and
pragmatism are issues in the circumstances that
have been described. There is a risk that a
cosmetic repair will dominate if it is highlighted in
the survey. With the best will in the world, people
will do what they have to do to sell their house,
and perhaps no more. One could take another
view and say that those who are investing in the
property for the longer term will be more
concerned to have high-quality, in-depth repairs
that will last for a number of years. That is a risk,
which is obvious in terms of the proposed change
in the law.

15:30
The Convener: If the capital value of a property
would be affected by the need for a particular
repair to be done, would it not be in the seller’s
interest to do that repair, because it is more likely
that they will then be able to sell their property with
ease? Selling may not be a problem in the
buoyant property market in some parts of
Scotland, but generally, where people might have
difficulty in selling their property or want a quick
sale, it would be in their interest to make the
repair.

The Convener: People will do what they have to
do to sell their property, but I would have thought
that, likewise, the buyer would make a judgment
about exactly what they might be required to do
either immediately or in the future. Frequently at
my surgeries I see people who have bought
properties based on a valuation survey only, then
discovered a few years later, or even less than a
year later, that they need to do something to the
property that they had not budgeted for. If they
had known at the time of purchase that that work
would be required, perhaps they would have
reflected that in their offer or decided that it was
not appropriate for them to purchase the property
and not gone ahead with the sale. Perhaps the
single survey addresses those concerns.

Ross MacKay: If the seller was convinced that
the expenditure would be recouped on the sale,
they would make the repair. If the surveyor
recommended that plaster repairs or other
cosmetic repairs be carried out to improve the look
of the property, the seller might make them if it
was within their budget to do so. Equally, if the
seller was advised that the flat-roof section of the
building had a limited life span and would require
repairs within the next one to five years, they
would not be inclined to do those repairs because
they would not see the benefit of them. Indeed, in
most cases the cost of such repairs will not
automatically be reflected in the value of the
property; spending £5,000 on roof repairs will not
automatically increase the value of the house by
£5,000. If the cost of the works will be recouped by

Bill Scouller: Anyone who purchases a property
should expect to have on-going maintenance
costs. Sometimes people choose to do cosmetic
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and other work. That is an on-going commitment
that people take on when they purchase the
property. I agree with everyone that it is better that
more information rather than less be provided to
potential purchasers when they purchase their
property.

surveyor directly about a property. As a practising
conveyancer instructing scheme 2 home buyer
reports, I have some concerns in that regard
because such reports can be detailed and lengthy.
To see those reports cold, in black and white, can
scare off potential buyers for no good reason. It is
important in current practice that the client has the
report interpreted for them, either by the solicitor
or directly by the surveyor, to explain, for example,
that a reference to damp in the hallway is not that
serious and the problem will cost only £200 to fix.
If the reference is just that there is damp in the
hallway that needs to be investigated and
repaired, that could be enough to scare off the
nervous buyer. So, that may have a prejudicial
impact from the seller’s perspective.

Ron Smith: I add the caveat that I fully
understand the circumstances that have been
described. However, in circumstances in which
what has been described here as a cosmetic
repair has been done, who is qualified to say
whether that repair is cosmetic or how well done
the job has been? I certainly would not be so
qualified and I am sure that the majority of people
who buy houses would not be so qualified either. I
see both sides of the argument, but I caution that
there is a risk that needs to be identified and
considered in the due process of this legislation.

From the purchaser’s perspective, the
availability of further information should be
beneficial. Purchasers will get a more detailed
report than many get at the moment. Current
practice is for solicitors to give their clients the
option of two types of report—a valuation or a
survey. Regrettably, and despite advice to the
contrary, many buyers go for the cheaper option,
which is the valuation. That is their choice. When
people are faced with the choice between a cost
of, for example, £250 and £550, and money is
tight, they take the cheaper option. In that regard,
more detail will be beneficial. Whether the cost of
providing that detail will be met by the buyer or the
seller is a point that needs to be thrashed out; that
is a question for the future.

Alison Hatrick: We are talking about owneroccupied houses. The “Maintaining Houses—
Preserving Homes” report recognised the fact that
such houses tend to be better maintained than
properties in other sectors.
The convener noted that the seller might do the
repairs, which would be a good thing. However,
not every seller is in a position to spend the kind of
money that might be required. I am thinking, for
example, of elderly people who are forced to sell
to go into a nursing home or those who are less
well-off, such as single parents, who need to move
to a bigger property, or others who would be
almost excluded from selling their house because
they could not raise the money to do repairs that
are seen as essential. A further example would be
someone who has been made redundant but
could get a job at the other end of the country.
However, that person might not be able to move
because he or she cannot do the repairs or afford
the cost of a single survey. Such situations would
cause us concern, because sellers are
consumers, as are buyers. We are very much in
favour of the provision of more information, but
there has to be awareness of those other issues.

The conveyancing committee still has concerns
about the independence aspect. The Law Society
of Scotland is concerned that, because the report
is instructed directly by the seller, the buyer has no
direct input in speaking to the surveyor with regard
to its terms. The report is presented cold to the
buyer. Solicitors, being cautious in nature, will
advise their clients and, notwithstanding the
existence of a single survey, the clients may still
wish to have an independent valuation as well as
the single survey, just to give them peace of
mind—a second report from an independent
surveyor who they have instructed themselves.
Indeed, they may also wish to instruct a full
scheme 2 report because, if the practice develops
that the seller has to pay for the single survey, the
buyer will get that report free from the seller.
Therefore, why should not the buyer pay that extra
£500 or £600 and get their own independent
report as well? Practice may develop along those
lines.

The Convener: What impact would the
introduction of a single seller survey have on
home buyers in the short term and the longer
term?
Ross MacKay: We will await developments.
The point to bear in mind, as mentioned in our
submission, is that the single survey is only part of
a larger pack—the proposed purchasers
information pack—the details of which will be quite
important. However, to focus on the availability of
a single survey, a seller or their agent will have to
provide a direct review. That will become part of
the practice.

The Convener: I appreciate your concerns that
people who have not seen a survey before might
be a little confused about what it all means.
However, as the single survey becomes the norm
could it not be argued that more people will
become familiar with some of the terms and that
there will be less concern and greater

The previous panel expressed concern about
the inability of the purchaser to speak to the
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understanding because everybody is getting such
a survey done? If a single survey is the norm,
everybody who sells a property will bear a similar
cost. That is in contrast to the current situation in
which people who are attempting to buy a
property—often in a property hotspot—might have
the money to have a full survey done once or even
twice, but will go for the cheapest option if they
have to put in bids for 10 or 15 houses and are
unsuccessful with them all. They have a limited
pot of money and know that, in all likelihood, they
will have to have many surveys done before they
are successful.

2000

Christine Grahame will ask later about the shelflife issue, but I will let Linda Fabiani in now.
Linda Fabiani: Alison Hatrick mentioned the
scheme being underwritten by an insurer. Are you
saying that, in the current set-up, the surveyor’s
indemnity insurance would not suffice?
Alison Hatrick: Chartered surveyors must have
public indemnity insurance. They also have liability
insurance and various other insurances. Without
that insurance, they cannot be members of the
RICS. Surveyors certainly have insurance as far
as fault is concerned, but, as was mentioned
earlier, it is not always the surveyor’s fault if they
miss something at an early stage. The fault may
be concealed by floor coverings and furnishings,
or there may be some other problem. If every
survey was done in an empty house, so that the
surveyor could look under the floor and in the roof
void, that would make the surveyor’s job much
easier. However, in the real world, a surveyor
might have to look in a room that is over-furnished
and which has carpets or laminated flooring, which
makes it difficult to detect problems that are at an
early stage of development.

Ross MacKay: I mentioned multiple surveys
and multiple valuations. Concern has been
expressed about someone having 10 or 15
surveys done, but such a situation is extreme. I
would be surprised if more than a handful of
people in Scotland have had that experience. On
the whole, the statistics prove that the majority of
people buy a property after one or two attempts.
However, be that as it may, cost is a factor.
Familiarity will help, but people will see such a
report only once every five or six years when they
sell or buy a property: they will not see the reports
regularly. In years to come, as more and more
people see the reports, familiarity may come into
it, but we are talking about that happening years
down the road rather than immediately.

We would have liked the requirement for
independent insurance to be included with the
proposals for the single seller survey. I think that
the witness from Surveys Online mentioned that
matter, and people in other parts of the industry
have said that such an approach would benefit
buyers, because there would be no fault. Buyers
would simply say, “By the way, during the year
since I bought the house some rot has developed
at the window through no fault of our own and we
want to claim on our insurance”—just as they
might claim on the insurance that they have for
every other item in their house.

Alison Hatrick: For buyers who are in the
process of buying a house, the shelf-life issue will
arise. As the market begins to slow or level off,
which it will do in many areas, and houses are on
the market for a bit longer, buyers will still have to
get an independent report that suits their mortgage
lender or the seller will have to commission an
additional report. That has cost implications. If the
buyer underwrites the cost of the report, the cost
will be higher, in most cases, than it would be for
one or two surveys being done at the ordinary
level.

15:45
Ross MacKay: A firm of surveyors in Scotland
used to provide such insurance free with its report
as part of the package, but it recently had to stop
doing so because the Financial Services Authority,
under its new general insurance code, prevents
surveyors from selling insurance unless they sign
up to the FSA regulations.

There is nothing in the bill to say that a buyer
has to use the survey; it is the buyer’s choice
whether to do so or not. The experience in the
pilot—and my experience some years ago when
our firm tried a seller survey scheme—was that a
good percentage of buyers preferred to get their
own report, which meant that they still faced the
costs involved in that. That was the case despite
the fact that our scheme included hidden defects
insurance. Any single survey scheme, in order to
be sold to a buyer, would need to include hidden
defects insurance. That would mean that the
survey would be underwritten by an insurance
company rather than by the surveyor, so that
anything that the surveyor missed—through fault
or not—would be covered.

The Convener: Do you have alternatives to the
proposals for single seller surveys that would
address issues to do with multiple surveys?
Ron Smith: Yes. You might consider the
workings of the marketplace. I say that because
although we hear anecdotes about people who
have commissioned many surveys, such people
are in the minority. The ESPC currently has
around 4,500 houses on its books, 53 per cent of
which are for sale at a fixed price. That reflects the
fact that the market is working. In many respects
in relation to fixed-price properties, the issue of

The Convener: Several of my colleagues have
lines of questioning on some of those issues.
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multiple surveys has gone away. The present
system is not perfect, but it is by no means as bad
as it has been painted and it might still be worthy
of consideration through an option appraisal of the
true pros and cons of the different schemes.

Cathie Craigie: Can you provide the committee
with that information?
Ron Smith: We would have to go to our
member firms, and I am not sure that even they
could provide the information. The exercise would
outweigh the value of the information that it
yielded.

Cathie Craigie: It is interesting to hear that 53
per cent of the properties on your books are for
sale at a fixed price. You said that that shows the
market working and I agree with you to some
extent. However, what happens when someone
spends up to their limit to buy a fixed-price
property at £100,000 and then discovers that they
need to spend a further £10,000 or £20,000 to
deal with a problem? Would it be better if such
properties and the properties around them were
sold to people who could afford to take them on
with whatever defects they had? The market might
be regulating itself, but it is not preserving and
maintaining the housing stock, which is why so
many houses in the private sector need repair.

Bill Scouller: It is commonly known that a
relatively small number of people opt for a scheme
2 survey. As we know, the pilot was not
successful, because we did not get the uptake that
we thought we would get. We played our part. We
put the report on our website, marketed and
advertised it and had discussions with our solicitor
members to make them aware of what was
happening. We did everything that we thought
possible to make the pilot successful, but at the
end of the day uptake was not particularly high.
The Executive and the pilot group have not yet
analysed the figures, but we can only assume that
the public did not find the scheme sufficiently
attractive. Perhaps people did not think that they
were getting sufficiently good value by paying the
extra sum that they were required to pay for a
scheme 2 report. As Alison Hatrick said, there
were also no guarantees. There was no hidden
defects insurance, which we believe would be
critical when such a scheme was being
introduced.

Ron Smith: If we consider the bald statement
that you made, we can agree that it would be
extremely unfortunate if someone went to their
limit to buy a fixed-price property only to discover
six months later that a wall was falling down—or
whatever the heck the problem was. However,
there is another side to the coin. Even when
someone buys a fixed-price property they must
take into consideration the need for a survey to
satisfy themselves—caveat emptor—that they are
buying something that they know and understand.
You might say that the seller’s survey would
provide that information up front—supposedly.
However, the potential for the house falling down
or whatever should also be covered by a buyer’s
survey.

We must win the support of the public, who must
know that it is in their interests to make a switch to
the seller providing the survey. They must believe
that they are getting truly independent advice, or
they will not take up the scheme. If that happened,
there would still be multiple surveys. However,
instead of there being multiple scheme 1 surveys,
everyone would seek a scheme 2 survey. If we
failed to make purchasers believe that they could
rely on the single survey, they would proceed to
instruct their own valuation. There would be a
mixture of multiple scheme 1 and scheme 2
surveys. I am concerned that, in those
circumstances, the surveying profession would not
have the resources to meet demand. That would
slow down the housing market, because it would
take people longer to put their houses on the
market. A reduced number of houses would come
on to the market.

There are pros and cons on both sides, but I do
not think that there has been a rigorous option
appraisal of the two approaches that indicates why
the overwhelming balance of advantage lies with
the seller’s survey. Perhaps something has been
done that I have not seen. I am just saying that,
although it is quite possible that the market is
regulating prices, people still take a risk when they
buy and they should take all prudent measures,
including commissioning a comprehensive survey
of some sort, to satisfy themselves that what they
are buying is what they think they are buying.
Cathie Craigie: What percentage of the people
to whom you sell houses commission a full
survey?

Cathie Craigie: You make an interesting point,
but I represent members of the public, who say to
me that the single survey is a good idea and is
needed. When I am standing in the queue at the
butcher’s or sitting in the pub, people tell me that
the profession, rather than the public, does not
want single surveys to be introduced.

Ron Smith: I do not have that information.
Cathie Craigie: Is it as many as 53 per cent, or
is it more like 10 per cent?
Ron Smith: I would be lying if I gave you an
answer.
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Bill Scouller: No. It depends on what question
is asked. Some of the information that I have
indicates that the public say that they would like
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information. Of course they would. However, it
does not indicate that the public are prepared to
pay more money for that information—and they
would have to pay considerably more money for it.
That is the question. We all agree that the public
want more information and that it would be in their
interests to have it. However, when it comes to the
crunch, do people want to put their hands in their
pockets and to pay the money that they would be
required to pay? As the RICS told the committee
earlier, people would have to pay an increased fee
to get the information. I am not sure that they are
prepared to pay it. The pilot indicates that they are
not, but I really do not know.

2004

with the convener is mentioned under paragraph 7
of the Law Society’s submission, which states:
“A Latent Defects Guarantee in the Single Survey would
offer … protection to purchasers.”

You are of the view that, in the absence of that,
“a purchaser is more likely to carry out good-quality
repairs.”

Can you explain what you mean by that?
Ross MacKay: The pilot survey report was very
good. It was almost too detailed in its content and,
as a style of report, we had no objections to it. We
would be delighted if more buyers bought that type
of report, if it was available to them.

Ross MacKay: At the moment, the purchaser or
consumer has a choice. They can opt to have no
survey, pay for the limited valuation report or pay
for a house buyer’s report. There is also a
structural survey called a scheme 3 report, which
we do not really do. Even when people have
secured a property in principle—when it is not up
for competition, has been sold at a fixed price or is
part of a private deal—the options are given to
them. Unfortunately, they still tend to go for the
cheaper option, even when the limitations and
nature of the valuation report are explained to
them. It is their choice to do so.

Our concern about the valuation aspect would
be its lifespan. As one of the surveyors said
earlier, valuation is an art, not a science. If a
valuation was included in a single survey report,
buyers would look at it and say, “Yes, that is fine.
That gives us a clue,” but they might still wish to
have the comfort of an independent valuation at
the very least, to back it up. Much would depend
on how much of a loan the buyer wanted, how
much they were prepared to pay and what their
budget was. If, for argument’s sake, a property
was valued at £200,000 and the buyer was
prepared to pay £300,000 for it, the valuation
would be, to all intents and purposes,
meaningless. However, at the bottom end of the
market, the valuation can be very important. If
someone is looking for a 100 per cent loan and the
property has been valued at, say, £50,000, but
they need £55,000 to fund the purchase, as the
previous panel mentioned, conversations may be
had with the surveyor to try to tweak or alter the
valuation.

Ron Smith: I want to nail one point firmly on the
head. I am not a lawyer and have no axe to grind
on lawyers’ behalf. Bill Scouller has told you what
was done in Glasgow. The four solicitors property
companies that participated in covering the areas
that were involved in the initial trial took strenuous
steps to ensure that their member firms were
properly informed. Based on conversations with
both the then chair of the conveyancing committee
of the Law Society of Scotland and solicitors from
our bigger member firms, we put the right people
together, so that the background to the trial was
properly explained. Solicitors were primed to offer
the single survey in the trial areas and to explain
to their clients what it was about.

The hidden defects guarantee or insurance
would be a major benefit to any type of single
survey. It would mean a fault-free indemnity
scheme whereby, if there was dry rot in a property
that no reputable surveyor could have found
without digging up the floorboards, the purchaser
would be insured for that. That would be
beneficial. When such a guarantee is not
available, in most cases buyers would be advised
to do the repairs themselves rather than have
sellers do them. That is what I have found many
times in practice when a defect is known about.
The surveyor’s report says that, for example, roof
repairs are required, and it gives an idea of the
cost and what is required. The options are either
to advise the seller to carry out the work before the
buyer moves in and pays for the property or to get
the price altered and get the buyer to do the work.
The buyer knows that they will do that work to the
standard that they want, under their control and at
their price. That is what we feel would happen in
practice.

There was no question of the legal profession
being against the pilot; indeed, there was interest
from the Law Society. The message was clear—
Ross MacKay may correct me if I am wrong—that
it was important that the profession participated in
the trial to see whether it would work if it was what
the public wanted. There was no professional bias
against it. We tried to make it work as best we
could, but the public did not want to play.
Mary Scanlon: First, I would like your
comments on the survey report model that was
used in the pilot. In your discussion with the
convener, you mentioned buyers. Do you think
that there are any issues that lenders would need
to consider concerning the valuation in the report?
My second question is for Ross MacKay. One
thing that you did not mention in your discussion
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Mary Scanlon: Let me take it from there. We
are now talking about an insurance—a defects
guarantee—and a separate valuation. There is
also £500-plus to pay for a single survey and a
purchasers information pack, as mentioned in
paragraph 134 of the policy memorandum, which
details everything that has ever happened and is
ever likely to happen to a house. We are really
talking about thousands of pounds.

Ross MacKay: I think that a scheme to report at
that level would be around £650.
Mary Scanlon: So the figure is £650. I do not
want to get bogged down in the issue, but we must
be a bit more realistic about the figures.
Bill Scouller: We are concerned that a number
of people put their houses on the market without
having decided whether they will definitely sell the
house. They want to test the market and find out
about the demand for their property. If the demand
is sufficient and it looks like they will get the right
price, they will be tempted to sell. However, I think
that the number of people who do that will greatly
reduce because people will not speculate—they
will not spend the amount of money that we are
talking about in order to test the market.
Therefore, we expect that there will be a reduction
in the number of properties that come on to the
market.

Ross MacKay: The cost would be quite
substantial.
Mary Scanlon: Very substantial. How
substantial do you think that the package is going
to be? We are talking about a few hundred pounds
here and there, but when it is totted up we are
talking serious money.
Ross MacKay: Indeed. The difficulty lies in
trying to create a one-size-fits-all product or
package for everything from a cottage in the
Highlands to a large villa in the centre of
Edinburgh. If the property is a large historic
property in Edinburgh, there may be a large
number of documents about prior alterations and
guarantee papers. Trying to put everything
together in a reasonable package will take time
and therefore money.

The market is very much about supply and
demand. With low interest rates, demand is
expected to remain high. I think that the Scottish
Executive has said that the number of households
in Scotland will grow between now and 2030. The
demand for property will therefore continue to
increase. A reduced number of properties coming
on to the market would be a serious concern. We
know that the net effect would be further increases
in house prices.

16:00
Mary Scanlon: Some crofts in the Highlands go
back further than some older properties in
Edinburgh and they can be equally complex to
deal with.

Mary Scanlon: I will lump together my next
questions. Would the proposals have an adverse
effect on the selling of older properties? Why was
the take-up rate so low in the pilot scheme? Mr
Smith said that the profession did its best, but the
consumer said no.

Ross MacKay: That is a valid point. So far,
urban properties have been focused on and there
has been relatively little focus on rural properties,
which may have private water and private
drainage, access issues and so on. People have
focused more on tenement-type flats in Edinburgh
and Glasgow rather than on rural properties, and
further thought about those is required.

The policy memorandum states:
“Further research on the content of a Purchaser’s
Information Pack has been carried out.”

I am not aware of that research, but perhaps the
witnesses are. Do you have comments to make on
the value of the purchasers information pack and
what should be included in it?

Mary Scanlon: Can you give a ballpark figure
for everything?

Ron Smith: You have asked a lot of questions.

Ross MacKay: I think that we would be looking
at a minimum of around £750 for an averagepriced property.

Mary Scanlon: We are short of time.
Ron Smith: I will try to give short answers.

Mary Scanlon: Does that figure include the
survey, the purchasers information pack, the
insurance and the valuation?

I do not see why there would necessarily be an
effect on older properties. There are wellmaintained older properties and it is a matter of
horses for courses—things will vary and we
cannot give a common law.

Ross MacKay: The figure could be a lot more
than that.
Mary Scanlon: It could be an awful lot more.

I am sorry, but what were the other questions? I
am completely flummoxed.

Ross MacKay: I think that the average
Edinburgh Solicitors Property Centre sale price is
around £150,000.

Mary Scanlon: Is there any information that you
would like to see in the purchasers information

Ron Smith: Yes—it is just over that figure.
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pack? I understand that more research has been
done.

2008

Mary Scanlon: For 10 years.
Ross MacKay: Yes. Logically, the exemption
should not apply, as a five-year-old house can
have as many structural defects as a 50-year-old
house. The NHBC guarantee is not a guarantee; it
is simply a document that sets out that the
property was built in accordance with certain
NHBC guidelines. The NHBC guarantee is not an
indemnity but an insurance-backed scheme with
an arbitration process that the NHBC offers on
behalf of builders.

Ron Smith: I was not aware that more research
had been done. All that I can say is that our
company also operates in England—which is a
little further down the course of using home
information packs than Scotland is—and from the
list that has been provided, I do not think that the
packs will be much different in Scotland. We are
not talking about rocket science. The documents
are largely floating around anyway—in fact, they
are normally collated by the solicitor who is
dealing with the transactions. The jury is out on
whether the so-called information pack will be a
new animal that will provide new opportunities or
greater accuracy, as the material in question is
already used as part of the process, and it seems
to be used quite well in general.

In essence, the only exemption that should be
made is when the buyer is in residence. I am
thinking of family situations and of sitting tenants—
people who are living in the house already. The
argument can be made that those people should
know what the house is like.
Ron Smith: Perhaps a better approach would
be to say that we should agree on the exemptions
only when we know finally and absolutely what the
purchasers information pack will hold. The
contents of the pack will determine the
circumstances under which it should be applied.

Bill Scouller: I am not a solicitor, but when I buy
a house, I pay my solicitor to make such checks
for me and to ensure that my purchase is covered.
Ross MacKay: Some research has been
carried out on the subject. The sub-group of the
single survey steering group was tasked to look at
purchasers information packs and it instructed
DTZ Pieda Consulting to undertake some market
research on the issue. The group published the
report, but the consensus was that there was no
consensus. The original focus was on technical
documentation such as title deeds and searches,
but all the consumers to whom the researchers
spoke were looking for different things.

Mary Scanlon: That makes sense. My final
question is to ask the panel’s view on the
information that local authorities and registered
social landlords should provide when tenants
exercise the right to buy. Should they have to
provide as much information as other sellers do?
Ross MacKay: That is a matter for a policy
decision. By its nature, the right-to-buy market
tends to apply to the lower end of the spectrum
where costs and income are limited. In the case of
a sitting tenant, trying to impose the full rigours of
the single survey on the vendor, which may be a
local authority or a housing association, may be
too much. One can argue that there are policy
reasons why not as much information should have
to be provided to sitting tenants.

It seems that consumers want to focus on
practical issues such as crime rates, schools, the
location of the nearest bus stop and the condition
of the central heating boiler. All the hard
questions—such as what the survey should
contain, who should provide it, when it will be
provided and who will pay for it—were put back to
the sub-group to answer. That said, the simple
answer to the question is that research was
undertaken.

Mary Scanlon: The idea is that the sitting tenant
is likely to know the condition of the house in any
case. However, when one looks at the
technicalities and complexities of the survey,
surely that is most unlikely.

Mary Scanlon: You have set out the
consumer’s reaction to the single survey. I will
move on to section 112, in which ministers are
given powers to make regulations exempting
persons from the duty to hold and provide
information. I am thinking in particular of new-build
houses and right-to-buy properties. What is the
panel’s view of the circumstances in which
exemptions from the duty to prepare and provide
prescribed information can be made?

Ross MacKay: I am not arguing that sitting
tenants should not get anything, but the argument
can be made for a lesser or different product.
Alison Hatrick: The NAEA disagrees with that
argument. If the information is to be brought in, it
should be available to all. Why should someone
who is buying a £20,000 council house have any
less right to information than someone who is
buying a £20,000 tenement flat? Surely, as most
of those people are first-time buyers, they are
vulnerable. The NAEA encourages the committee
not to consider exemptions for those types of
transaction.

Ross MacKay: If the logic or the purpose of the
duty is to provide information to the buyer, the
exemptions should be limited. For example, it has
been suggested that if a new-build property has an
NHBC guarantee, it should be exempt from the
requirement.
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I know that we are trying to move on quickly, but
I want to return to the issue of timing, which has
not been discussed fully as yet. I am thinking in
particular of the fact that both the valuation
element of the single survey and the seller’s
pack—

introduced, there should be a period of grace
during which a house can be on the market, with a
requirement to provide the documentation within a
specified time.
Cathie Craigie: We talked about the home
information packs that will be introduced south of
the border. Is consistency important? Should the
purchasers information packs in Scotland contain
similar information to the packs in England and
Wales?

Christine Grahame: I will be addressing—
Alison Hatrick: I am sorry; I am anticipating
questions. Will I wait?
Christine Grahame: Yes. Please leave
something for me to ask. I am hanging in here.

Ross MacKay: There is no requirement for the
packs to have similar content. I am stating the
obvious, but title requirements and searches are
quite different south of the border. The end result
might be the same in principle, but the technical
content would be quite different. The Scottish
packs should be tailored for Scottish property and
the Scottish market.

The Convener: I am sure that we will get there.
Cathie Craigie: A yes or no answer to my
question will do, because we need to move on and
I am sure that members want to ask about other
matters. The provisions on enforcement will give
local authorities the power to take action.
Someone who does not provide the prescribed
information could be subject to a penalty charge of
up to £500, I think. Do the witnesses have
difficulties with those provisions?

Bill Scouller: Do purchasers have any interest
in seeing the documents? They just need to know
that their solicitor has dealt with them.
Scott Barrie: Will the witness from the NAEA
describe that organisation’s experience of the
development of the home information pack in
England and Wales and outline any key relevant
issues that should be considered in Scotland?

Ron Smith: No. The issue is probably more for
the state, which must determine the additional
resources that will be needed for trading standards
officers, to accommodate their new role. We have
no difficulties with the application of the provisions;
we work regularly with trading standards, as I am
sure that you know.

Alison Hatrick: The main difficulty that we
foresee is that in England all the documentation
for the home information pack, including the home
condition report, will have to be collected before
marketing commences. That means that people
will not be able to sell their houses—it is as simple
as that. A person might approach an estate agent
and say, “I’ve just secured the house down the
road—I’ve been waiting for ages for it to come on
the market. I’m moving in in three months’ time.”
The estate agent will have to reply, “I’m glad you
got the house, but it might be a month before we
can put your house on the market, because it can
take three or four weeks for the title deeds to
come through, which holds up marketing.”
Currently, such a delay in receiving the title deeds
is not an issue, because the solicitor arranges to
acquire them on the day on which the house is put
on the market—or close to that day—and the
deeds appear during the conveyancing process, to
be made available to the purchaser.

Alison Hatrick: We are governed by trading
standards in relation to descriptions and other
matters. We have only one question about the
enforcement provisions: how on earth will they be
policed? I can envisage a situation in which a
person who wants to list with a reputable agent
and who is told that they must provide a single
survey replies, “That’s fine. I’ll put it in the paper
myself.” That is one concern. We also raise
concerns about licensing for estate agents in our
submission.
Ross MacKay: The apportioning of liability
between agents and sellers will have to be
considered more closely, particularly in relation to
the purchasers information pack. For example, a
seller might have paperwork on guarantees but
say that he did not have those guarantees. The
agent would say in all honesty that there was no
paperwork, but if somewhere along the line it
became clear that that was not the case, where
would the split of liability fall? The enforcement
provisions are acceptable in principle, but more
thought is needed on the allocation of liability.

At the moment, the Scottish house purchase
system is efficient, in that we market the house on
day one and most of the information is available
by the time we need it. I was involved in a
benchmarking system in England and agents
there said that their average selling time was six
months. At that time, our market was quite slow,
but our average selling time was six weeks. Our
market is different. I agree with the Law Society:
any solution that we come up with should be
appropriate for Scotland. We should not adopt a

Bill Scouller: We have no difficulty with the
provisions either but, given the time that it takes to
put a property on the market, we are concerned
that people should not be prevented from putting
their houses on the market before all the
documentation is in place. If the measures are
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solution that has not been proven in England, let
alone been proven to be transferable.

2012

number of reasons: independence, to get a
different view on the property, or possibly just to
seek
a
better
valuation
for
particular
circumstances. The valuation can certainly change
rapidly in a rising market.

16:15
Scott Barrie: You touched briefly on this when
you answered Cathie Craigie’s question, but will
you expand on the comments in paragraph 1.4 of
your submission, on the need for accreditation of
estate agents to ensure that consumers are
protected?

Christine Grahame: As you said, purchasers
did not like the look of the scheme; I take it that
lenders did not either. If a structural survey was
required, which would deal with the Executive’s
policy intention of upgrading the integrity of
buildings, would that give purchasers security,
because they would have more than they normally
have?

Alison Hatrick: Other than the seller and the
buyer, the only person involved in the transaction
who is not required to have professional
accreditation is the estate agent. For some time,
the NAEA has been asking the Government and
the Scottish Executive to examine that. We are the
only country in Europe that does not have
accreditation for estate agents. Anyone who has
seen a film that involves a house purchase in the
USA will know that realtors sit exams before they
can go out and practice. We think that professional
qualifications and licensing are long overdue in
Scotland—and indeed in the UK. There might be
an opportunity for the Scottish Executive to move
ahead of the Westminster Government on the
matter. As a late arrival, there has been a private
member’s bill down south that referred to the
ombudsman scheme.

Bill Scouller: Yes.
Ron Smith: Yes.
Ross MacKay: Yes.
Christine Grahame: I know that it is difficult to
generalise but, if we required a structural survey
without a market valuation, what would be its
lifespan for, say, a 1960s Wimpey house or a
croft? How long would it last before a seller had to
undertake a repeat structural survey?
Ross MacKay: I must bow to my colleagues in
the surveying profession on that.
Christine Grahame: I will ask about other items
in the purchasers information pack, which we have
kind of forgotten about. Does anything else in the
purchasers pack have an obvious shelf-life that we
should know about?

We would like all estate agents to be licensed. In
that way, they will receive respect when they act in
a reputable manner and they will be fully qualified
to advise their clients on what are major
transactions. To be honest, we find it difficult to
understand why licensing has not happened
before now. Admittedly, the recent Office of Fair
Trading report on estate agents was on England
but, given the tenor of that report, we ask whether
the logical answer is not simply to consider
licensing.

Bill Scouller: You suggested that the scheme 2
report—not a structural report—should not include
a valuation. I understand that if no valuation took
place, we would be back to multiple surveys and
valuations.
Christine Grahame: I am just exploring the
apparent problem in teasing out the two strands.
One is objective and the other is an art that is
based on how the market is going. If we go down
the proposed route of having a single seller survey
before sale and before marketing, by the time that
a property is marketed, the valuation could be
between one month and three months out of date.
By then, the market could have completely
changed—up or down. I do not know whether the
valuation could be changed.

Christine Grahame: It feels like groundhog day,
because I return to single surveys and the other
things in the purchasers information pack. Would it
help to prevent the single survey from having a
limited shelf-life if the valuation was not included in
it and it was what the RICS Scotland calls an
objective structural survey?
Ross MacKay: I think that that would be the
case. The single survey should be objective; it
covers the condition of the property, which should
be factual in nature. As was indicated, one or two
points could be ambiguous, but on the whole it
should be non-contentious.

That causes difficulties that a scheme 2 survey
without a valuation would not cause for a seller or
a purchaser. Part of the Executive’s intention is
not only to prevent multiple surveys but to achieve
the underlying objective of upgrading property in
Scotland nationally. The direction in which we are
going will not achieve both aims, because of the
problems of unreliability of a valuation, particularly
to prospective purchasers.

The valuation aspect is more difficult. It is a
cliché to say that if we put three surveyors in a
room we will get three different values. That is
understandable, because valuations are not
specific. As I said earlier, we may well find that
buyers want to carry out their own valuations, for a

Bill Scouller: In that, I agree with the RICS
Scotland. It is difficult to set a shelf-life. I tend to
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agree with the institution that the relevant date is
the date on which a survey is conducted. One, two
or three months later, it is for the consumer and
his advisers to decide what weight to attribute to
that or whether to have a property revalued or
resurveyed.

The certificates go out of date and have to be
updated.
Christine Grahame: So we do not know what is
in the pack yet. You are just guesstimating based
on what you provide at the moment.
Ross MacKay: Yes.

Christine Grahame: That is why I took out the
valuation. If the survey was only structural, the
purchaser would be in a better position, because
instead of having just the valuation for the building
society, they could read a much more thorough
scheme 2 survey.

Christine Grahame: The final question is, when
should the pack with the single seller survey be
produced? Should it be done before marketing or
once the property is on the market? That is the
timing question that you were coming to.

Bill Scouller: Personally, I would want
something that had been conducted only weeks
before at most. After months, if the market slowed
in difficult areas, most consumers and advisers
would say that they needed to have another
survey, just to be on the safe side and to be sure.

Ron Smith: My colleague suggested a period of
grace of perhaps 30 days after you have started
marketing the property. That seems to be
eminently pragmatic.
Ross MacKay: The concern is that if the pack
were not done in that time, the property might
have to be taken off the market. There are
complications.

Alison Hatrick: One possibility that the single
survey steering group discussed briefly but not in
any detail—it could be investigated further—was
whether a condition report could be included.
Buyers might then approach the surveyor for a
further report that would contain a valuation and
mandate to pay for that report if they were
successful. A mechanism could be created. It is
for the RICS to find a satisfactory mechanism.

Alison Hatrick: I return to the bill. The
legislation requires the information to be available
to persons who have sufficient means to pay and
who are genuinely interested in a property.
We would like the information to be compiled at
the point when people note interest and the sale
proceeds. That would get round a lot of the shelflife problems of the certificate. For most houses,
there might be only one buyer at that point, but
even if there were multiple buyers, we envisage
that a scheme 2-type survey could be obtained
within a maximum of three to five days. I
understand that most searches can now be done
within 24 hours. We are looking ahead to a
registration that will allow title deeds to be
available again within 24 hours. The majority of
the information that we are talking about could be
available at that point with the remainder to be
available from the solicitor as part of the missives,
as you have already highlighted.

Bill Scouller: The survey cannot be discussed
with the surveyor. As the RICS has just said, a
scheme 2 survey involves no dialogue.
Alison Hatrick: Perhaps.
Christine Grahame: The lenders—the building
societies and banks—are terribly important. What
is their view about the combined single seller
survey, which has a valuation? How long would
they let a purchaser or solicitor rely on that?
Ross MacKay: Each lender has its own
criterion—that might be one or three months.
Christine Grahame: There must be a general
norm.

Christine Grahame: And that would take away
people who were just playing at it, as it were, and
getting the single seller survey delivered to them
with the purchasers pack with no serious interest
in the property.

Ross MacKay: I think that it is a few months.
Christine Grahame: The final matter, which I
passed over again, is the purchasers pack. What
else is in there, apart from the single seller survey,
that would have a date stamp on it so that one
could see a time limit?

Ross MacKay: Possibly. At the moment, noting
interest is not binding anyway.
Alison Hatrick: It still will not be binding, but a
genuine note of interest comes through a solicitor.
A solicitor would discourage his client from noting
interest on 30 different houses, whereas a buyer
might come into an estate agency and say, “I want
to see the six tenement flats that you have and
can I have a purchasers information pack for
each?” That would be costly and would be
reflected in fees in the longer term. There are
advantages to making the packs available later. It

Ross MacKay: It is yet to be determined what
will be in the pack—that is part of the problem.
According to what has been suggested, the
searches—what is called the local authority
property certificate, which tends to be a
snapshot—will be included. The current Council of
Mortgage Lenders guidelines for a purchasing
solicitor are that the certificate should be no more
than three months old at the time of settlement.


446

2014

95

2015

19 APRIL 2005

still means that the information will be available to
a person at the point when they make an offer.

2016

fitted kitchen that they had put in, they would not
be able to sell for less than £80,000, they might
decide not to sell at all.

Christine Grahame: Just a final point—

Cathie Craigie: Surely that would happen at the
moment. If somebody goes to an estate agency
saying that they want to sell their house and that
they need £80,000 for it, but the estate agent tells
them that it is worth only £75,000, they will make
the same decision.

The Convener: Ms Grahame, you have already
had two final points.
Christine Grahame: I just want to ask whether
the legislation should require that a formal note of
interest should be made rather than allowing
somebody simply to say, “I am interested in the
property”?

Alison Hatrick: If I say that the house is worth
£75,000 to £80,000 and the owner says that they
want to get £80,000, we suggest that they try
putting it on the market at a fixed price of £80,000.
If someone comes along and pays it, they have
sold the house.

Alison Hatrick: Yes, we would want to make
the information directly available to the solicitor.
Cathie Craigie: In its written evidence, the
NAEA expresses concerns about the additional
costs to the consumer of introducing the single
seller survey. How would you react to the
alternative argument that, in the long run,
consumers could benefit from that information and
that they might be able to negotiate a lower price
for the property to take account of any works
required?

Cathie Craigie: How would a single survey
change that?
Alison Hatrick: Owners would not spend £800
to find out what their houses were worth.
Cathie Craigie: Earlier, you gave two or three
examples of the kind of person who might have
difficulty paying for the survey, such as an elderly
person who has to sell up and move on and who
does not have the money for the survey up front.
Is that not something of which the legal profession
and estate agents would take account, so that the
seller would pay the money when the sale was
concluded?

Alison Hatrick: That argument assumes that
the only consumers are the buyers. The sellers
are the other half of the transaction and they are
consumers too.
Cathie Craigie: Obviously, I understand that the
estate agents make their money from the seller.

Alison Hatrick: Estate agency is already end
based: estate agents often carry advertising costs
as well as their fee costs not only to the date at
which the house sells, but to the date of entry,
which could be three or four months away. Estate
agency fees in Scotland are lower than those in
England; the majority of Scottish estate agents
charge only about 1 per cent of the sale price and,
for dearer houses, it might be even less than that.
We could carry the price of the survey to the end,
but I would probably want to increase my fees by
about 50 per cent. There would need to be a
trade-off because, apart from anything else, if the
person did not sell, I would have to pursue them to
try to recover the money. The history of such
actions is difficult—the RICS Scotland has
experience of people who do not buy a house not
paying their survey price—and the introduction of
a single survey would lead to more of the same. A
lot of consideration would have to be given to that.
I do not know the answer.

Alison Hatrick: Yes, but the sellers are half of
every transaction. We cannot get away from the
fact that the buyer is not the only person involved.
A seller may need to sell because they are
changing jobs or they have lost their job and they
cannot pay their mortgage. It is all very well saying
that the new arrangements would allow buyers to
bring down the price, but I do not think that the
prices will necessarily be affected in that way.
Prices will be affected most by demand and supply
and our concern is that there will be less supply
because the speculative sellers will vanish. You
will see in our written evidence a suggestion from
one of the life companies that as many as one
house in three might not come on the market. The
inflationary effect of that on property prices might
be outrageous.
16:30
Cathie Craigie: Why would houses not come on
the market? Will you expand on that?

Ron Smith: I am surprised at Cathie Craigie’s
suggestion because, whatever business one is
in—whether it is an exalted professional
organisation or a corner shop—cash is king and
the business needs to maintain a cash flow. You
are suggesting that the businesses that are
involved would immediately carry an additional
cost and cash would be shifted back potentially
quite a long way, which would be severely

Alison Hatrick: If I said to an owner who would
like to sell provided that they could get £80,000 for
their house, “That is fine, but you need to pay
£800 before I can find out whether you can get
£80,000”, the owner would have to take a view on
that. If I said that they might get between £75,000
and £80,000 and they felt that, because of the
number of repairs that they had done and the new
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Ron Smith: It is the normal practice for
solicitors’ property centres.

Cathie Craigie: I am surprised by your reaction,
because my experience of conveyancing is that
the survey costs are often met when the sale of
the house is settled. That certainly happens
regularly in Cumbernauld and Kilsyth, which I
represent; it is a practice in which solicitors who
are involved with estate agents engage.

Alison Hatrick: Many estate agents also charge
a registration fee up front, although my
organisation does not. At the moment, businesses
have a choice.
Cathie Craigie: Consumers have a choice
about which estate agent to go to.
Ron Smith: Absolutely—there is a market out
there and they have choice.

Perhaps we are looking for problems that do not
exist. I suggest to you that cash in the bank is as
good as cash in hand; if you have on your books
100 properties that will sell and you will get your
percentage at the end of the sale, you have cash
in the bank.

Donald Gorrie: I want to clarify two things. In
your submission, you support your argument that
the timing of the provision of information could be
put back by saying:

Ron Smith: The importance of cash is timing,
not where it is.

“the legislation does not take the impact of new
technology on the home buying process into account. We
would encourage the Communities Committee to secure
further evidence in this regard.”

Bill Scouller: It depends on whose bank the
cash is in.

Where and how can we find such evidence?

Cathie Craigie: It will go into the estate agent’s
bank at the end of the day. I still think it strange
that Alison Hatrick says that she would have to
increase her fees by 50 per cent. If we cannot get
figures on how much the valuation will cost, how
can the estate agents say that they would have to
increase their fees by 50 per cent?

Alison Hatrick: The Registers of Scotland will
probably be able to tell you how it is progressing
with e-registration and the Law Society can
probably tell you about searches and so forth.
Ross MacKay: E-registration, which will come
in in 2007, will not impact on the marketing
process because it is to do with completion of the
registration of title process, which comes right at
the end of the conveyancing transaction.

Alison Hatrick: Because fees are an element of
risk.
Ron Smith: With respect, I could go to Tesco
and say, “I will pick up my shopping today, but I
will pay you in a couple of months,” and I am sure
that Tesco would be delighted to help me.

People are keen to provide such information
electronically on the web, along with the sales
particulars. The success of the ESPC website has
been phenomenal. More and more people
download schedules from the web. The concept is
that the information in question could be
downloaded at the same time, should the potential
purchaser be inclined to do so. That would not
apply to the many people who do not have access
to such websites. Moreover, much information—
large plans, for example—would be hard to scan
in.

The real world is not like that. Cash needs to
come in to allow a business to operate. You are
asking us and our colleagues who are involved in
the house-selling process to carry a large amount
of additional cost.
Bill Scouller: Many businesses are already
running an overdraft. There is no facility to do what
you suggest.

There is an aspect of the pilot that we are
concerned about. At the moment, all the technical
information is readily available. If a buyer wants to
know about the title or to find out whether there is
a guarantee for woodworm or whether planning
consent has been granted for the conservatory, for
example, all they have to do is ask and the seller’s
agents will tell them. I am not aware that there is
any great demand for that information to be
provided and it is not being given. The technical
information relating to titles and so on is readily
available.

Cathie Craigie: I am not going to argue about
how your business runs. Explain how it runs.
When do you get paid for selling a property?
Ron Smith: I do not sell properties; we are a
marketing organisation. We get paid when the
property is registered.
Cathie Craigie: As soon as the property is
registered?
Ron Smith: We take a fee as soon as the
property is registered with us.

When a solicitor puts a property on the market,
he will write off for the title deeds and look for the
other documentation at the same time. That
happens right at the start of the process and it can

Cathie Craigie: Is that normal practice among
estate agents?
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take several weeks, while buyers are being found.
If a property is put on the market and is sold the
following day, there is a bit of rush, but those
documents can still be obtained very quickly. The
research indicated that, rather than that technical
information, the average buyer was looking for
local information on crime, buses and schools,
along with practical information on matters such as
central heating. Even if a buyer does want to know
that consent has been granted for the
conservatory, they do not want to see the consent
document; they just want to know that it exists. It
will be passed on for the solicitor to examine.

2020

Bill Scouller: There are concerns that the
national estate agents will employ their own
surveyors, so that in essence what will happen is
that the house-buying public will not get
independent advice because the estate agent will
be acting for the seller, they will be doing the
report and they will be putting the pack together.
They will do everything and there will be conflicts
of interest throughout the process. The concern is
that there will be a reduction in the independent
advice that is currently available.
Alison Hatrick: That might have an impact if we
were looking for end funding. An estate agent that
employs a surveyor in-house might be able to
carry the cost more easily than an estate agent
that employs a surveyor from outside the company
and has to pay them.

If the purchasers pack comes to fruition, it will be
provided only to those people who note an interest
in a property. However, we are concerned that if
the pack contains such technical information, we
will move from a multiple valuation situation to a
situation in which solicitors get involved in multiple
examinations of title packs, which will have to be
charged for. In most cases, people will not be able
to understand or translate for themselves the
technical information, so they will give it to their
solicitor and ask him to tell them about it. Prior to
any bid being made, the lawyer will have to sit
down, go through the titles and say what the
various pieces of information mean, for which a
fee might be charged. If the potential buyer goes
after several properties and gets several packs,
the solicitor will have to charge the purchaser for
all that work.

Linda Fabiani: I have a general question. If the
bill is implemented roughly as it is now, with
tweaks here and there, how will it impact on the
work of solicitors in buying and selling houses?
Ross MacKay: Our view is that its impact would
be neutral. The bill would change the practice of
how we buy and sell property, but we have no
direct input into the survey as such. We are not
the buyer or the seller. It would change the
practice, but our view is that it would have a
neutral effect on solicitors per se. To that extent
we await developments. We would have to adapt
and change to reflect the legislation.

Donald Gorrie: I want to be clear about another
matter. The written submissions express concern
about a conflict of interest. If we take the
proposition that there would be a separate survey
on the building—set aside a price—I presume that
it would be possible for a professional to produce
a structural survey that is neither a seller’s survey
nor a buyer’s survey: it is a neutral survey. Is it fair
to say that there would be no conflict of interest in
that case?

Linda Fabiani: You do not think that there
would initially be a lot of extra work for solicitors to
change their systems.
Bill Scouller: I am not a solicitor, but I repeat
my concern that there might be a reduction in work
as a result of a reduction in property transactions,
because the up-front costs might mean that
people who previously could afford to sell their
house could not now afford to do that. The
markets may slow; I do not know, but they may
slow.

Alison Hatrick: That is my understanding. The
rules say that a surveyor cannot act for a seller
and a buyer, but preparing a report for a seller that
a buyer could look at would not be an issue. I have
spoken to a couple of local surveyors and their
main problem is that the valuation is included for
the seller and is then made available to the buyer
for their purposes.

Ron Smith: The other practical point is that
information packs and seller surveys floating
around will, with the best will in the world,
generate a lot of paper and activity. We would
have to invest in additional server capacity and
strengthen the websites if the legislation allows
anyone at any time to demand access to the
information. People could come into our
showrooms and demand access to the
information. We might have to hand it over, which
would require additional paper storage. We would
have to make all sorts of pragmatic investment in
order to deliver whatever it was that the law said
that we had to deliver.

Donald Gorrie: The valuation is the stumbling
block that we have to sort out.
Alison Hatrick: You would need to doublecheck that with the RICS Scotland.
Ross MacKay: Our concern—the point was
raised earlier—is that there should be no linkage
or at least a declared linkage between the
surveyor and the selling agent. That is very
important.

Alison Hatrick: Estate agents definitely see an
extra cost being involved because the information
is to be made available through the agent. How
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that works out will depend on how this works out, if
that makes sense.

meetings, we sought to suggest potential ways of
overcoming the hurdles that were presented to us.
Arising from those meetings were the proposals
that we made, which received the support of the
three key constituents that I have mentioned. The
Law Society, the RICS Scotland and CML
Scotland represent the key elements that support
the house buying and selling soup.

Linda Fabiani: Yes. I see what you are saying.
The Convener: I thank you for coming before
the committee to give evidence today and for your
written submissions in advance of today’s
meeting. The committee meeting will now be
suspended. I ask witnesses who are leaving to do
so as quickly as possible to allow the meeting to
resume as soon as possible.

The Convener: Will you outline for the
committee’s benefit the key conclusions of subgroup B?
Professor Crerar: The recommendation that
there be a single survey has received most
publicity. The concept arose from a series of key
factors. A direction to the sub-group was that
buyers were to have more information about the
property that they purchased, for a number of
reasons that have already been discussed today.
The question was how that would work in the
context of somebody having to pay for it. A series
of key conclusions from the DTZ Pieda report got
us to where we reached. More than 95 per cent of
the buying public commission a valuation, which is
not a survey at all, although many think that it is.
The DTZ Pieda report said that purchasers would
pay for a much more meaningful report, so long as
they did not have to commission lots of them and
they could rely on it, so that in the event of a fault,
the purchaser could sue their surveyor.

16:43
Meeting suspended.
16:46
On resuming—
The Convener: I welcome our third panel of the
day. Thank you for waiting. We are running a little
behind schedule, so I ask members to keep their
questions as short as possible. We are joined by
Professor Lorne Crerar, managing partner of
Harper Macleod LLP; I apologise if I have not
pronounced your surname correctly. The panel
also
includes
Brian
Gilmour,
business
development manager of Countrywide Estate
Agents, and Keith Denholm, director of Allied
Surveyors. Thank you for attending today’s
meeting.

The single survey concept also leaned on the
example of other jurisdictions in Europe that it is
not beyond the wit of man to commission an
independent condition survey if protocols and
professional rules are in place, which is why the
RICS Scotland were involved. Those protocols
and professional rules are the rules of
engagement one has with the seller, and the idea
was that they would be relied on by the buyer. All
of the buyers would have the same report, which
would contain a valuation enabling everyone to
start from the same starting block and, thereafter,
offer what they wanted. The purchaser would
willingly pay for the report because it would
contain meaningful information.

My first question is directed primarily at
Professor Crerar. How did the housing
improvement task force seek to involve all the
stakeholders in the consultation process? How
were the views of those stakeholders who will be
most affected by the reforms and are most
involved in the buying and selling of properties—
the purchasers—taken into account?
Professor Lorne Crerar (Harper Macleod
LLP): My group was sub-group B, which was
responsible for the concept of the single survey.
We were given some direction on where our views
should carry us. We commissioned a market
research report from DTZ Pieda. As was
mentioned earlier, it was a kind of options study
that sought to determine the views in the market.
Sub-group B had a wide membership. I was the
only lawyer, and I am not a domestic conveyancer,
so to provide help and expert advice we co-opted
to our group Professor Stewart Brymer, chairman
of the Law Society of Scotland’s conveyancing
committee.

The evidence to the HITF was that the cost of
such a report would be between £300 and £350. A
key feature was the independence of the report.
My submission to the committee mentions two
factors of that independence: reality and
perception. The reality is that the HITF spent a lot
of time recognising that the independence of the
report was critical. As a result, the lawyers for the
Executive and the RICS Scotland fought over the
terms of a contract for some months. Contractual
documentation was put in place whereby the
purchaser could rely contractually on the
independence of the report and sue for it.
Therefore, the legal position was that the report
was independent.

Unusually, because of perceived difficulties that
were identified by three key groups, sub-group B
had a series of meetings with key stakeholders.
We had five meetings with the RICS Scotland, two
with CML Scotland and three with the Law Society
to explore their concerns. Over the course of the
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The second and more difficult part concerns
perception. That required explanation at source by
solicitors, estate agents and surveyors of the
reality that the report was independent, which was
recognised. The so-called market-led pilot was
supposed to tease out that information and create
comfort in the market. That is a brief history of how
we got to the position we reached.

2024

a member, is worth £200,000. If you want to pay
£300,000 or £500,000, that is a matter for you, but
at least you know, as everyone else does, where
you are starting from. Your starting block is exactly
the same as that of every other potential
purchaser.” So the valuation—
Christine Grahame: My final point on the
matter is that, as we heard in evidence, if one puts
a sackload of surveyors in a room, they will give
different valuations. I am playing devil’s advocate.
I am happy to accept that the soundness of the
building would be agreed among them, but their
valuations of the property might differ by £10,000
to £15,000. That is where my difficulty lies.

Christine Grahame: I know which way I am
moving on the independence issue, which is
towards understanding that a scheme 2 report can
be objective on the integrity of the building, repairs
and so on, but it is more difficult to defend the
argument that there is no conflict of interest in
relation to a valuation and to set aside the matter
of shelf-life. Would it assist if we took away the
value of the property? Would it resolve the conflict
of interest if both sides could say that the report is
objective and concerned with the building itself?

Professor Crerar: I understand. It is only
natural that if we put 10 surveyors in a room and
ask them the value of a property, they will come
up with different values, but it is highly unlikely that
the margin of difference will be great. What people
will get is a detailed condition report, and the value
will be assessed on that basis. In the past,
surveyors would go and look at a house but would
not do any detailed inspection before saying, “This
is worth £100,000.” We heard the RICS Scotland
say that surveyors will do only two reports per day.
I am not sure that that is correct, but people will
benefit from the detailed condition report, which is
an in-depth report that has taken a considerable
time and contains key information. It is compiled
by a professional individual who is bound by his
rules, and the margins of error must be small.

Professor Crerar: I do not agree with the
conflict of interest argument, a conclusion I
reached for a series of reasons. Other European
jurisdictions have systems based on rules of
engagement for the professional in the market, so
that the condition of the property is in accordance
with all the rules that govern the profession.
I have heard that valuation is an art, not a
science, or the other way around. The reality is
that valuations differ. A commonly criticised aspect
of the house buying and selling process, which in
the main is—correctly—well thought of according
to the DTZ Pieda report, is that it encourages low
upset prices. Including the valuation is important
because it gets rid of low upset prices, which are
unfair. Estate agents’ job is to attract purchasers
to view the property. Low upset prices achieve that
but it is unfair. The HITF received evidence that
many people were viewing properties that they
could not realistically afford and, worse, were
paying for a valuation that was utterly meaningless
as well as costing a lot of money.

Christine Grahame: I move on to a quick
question to Mr Denholm and Mr Gilmour. The
shelf-life of surveys relates to valuations. Under
the provisions of the bill, the survey will be done
before the property is marketed. Marketing might
take place three months later, even though a
valuation has been done on the property much
earlier. In the pilot, what difficulties were
encountered in relation to the shelf-life of surveys?
Keith Denholm (Allied Surveyors): In my
experience, there is rarely a difference of three
months between the valuation and a property
being marketed. More often than not, the estate
agent will have been out to prepare the valuation
one night. He will then get the formal instruction to
go ahead and market the property, and we can go
out the next day. If there is an urgent rush, we can
get a written report on the net that night or the
following day.

Christine Grahame: For the sake of argument, I
will challenge Professor Crerar on that point. The
valuation of a property is what somebody will pay
for it. The survey may value a house at, say,
£200,000, but if somebody pays £300,000 for it,
that is the value of the property.
Professor Crerar: That is exactly right.
Christine Grahame: Therefore, the valuation for
the single seller survey would have been wrong.

Christine Grahame: Are you talking about a
scheme 2 survey?

Professor Crerar: No. I am sorry, but that
argument is flawed, for the following reason.

Keith Denholm: I am talking about the single
survey.

What do we want, as a matter of policy? We
want everyone to start from the same starting
block. We want to say to them, “This property, in
my professional opinion, which is likely to be
reflected by the professional bodies of which I am

Christine Grahame: So there were no problems
with the shelf-life of the surveys in the pilot.
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Brian Gilmour: Yes, specifically because the
market performed so poorly in Glasgow city
centre.

Christine Grahame: No, I was asking about
shelf-life.

Christine Grahame: The market dropped?

Keith Denholm: When we inspect a property,
we take a snapshot of the property at the date and
time of inspection. We might survey a property
one day and there could be a bad storm the next
day, with a large section of tiles being blown off
the roof. The report cannot take that into
consideration; we have to prepare the report at the
date of inspection.

Brian Gilmour: Yes.
Mary Scanlon: I made a note of something that
Professor Crerar said about the point made by the
RICS about only being able to do two surveys in a
day. When one looks at the 23 pages of extensive
information that the survey contains, it is hardly
surprising that that is the case. I cannot imagine
that anyone could do more than two surveys in a
day.

Christine Grahame: I was asking about any
problems that occurred with the surveys in the
pilot, because we have not had an analysis of
them. Did people have problems with the shelf-life
of surveys? Did people not use the surveys, or did
they use them but have another survey done as
well?

Given that you are the creator of the single
survey, Professor Crerar, what is your comment
on the survey report model? In considering the
wider purchasers information pack, did you
consider the inclusion of information that is given
to potential buyers in the United States of
America, which is along the lines of Megan’s law?

Keith Denholm: Analysis is being done by the
pilot managers. As far as I am aware—I can
answer only on the cases in which my firm was
involved—there were single surveys that were not
used. I do not know whether people decided to
have their own inspections prepared. I assume
that we will find that out in the analysis.

Professor Crerar: On the structure of the
survey report, I have to say that I am not a
surveyor. The task force asked the RICS to
produce what it thought was the most meaningful
report format in the context of what we were trying
to achieve. The RICS used its current scheme 2
report as a template. It is interesting to note that
the RICS tried to have a public relations campaign
to promote the use of scheme 2, which was
unsuccessful.

Brian Gilmour (Countrywide Estate Agents): I
will comment on the experience of Countrywide,
because we have sold properties with single
surveys in the west end of Glasgow and in the city
centre. In the second half of last year, those areas
had different market conditions: the west end was
buoyant, but the city centre was slow. We found
that as soon as a seller was presented with a
valuation of their property by a surveyor, that was
the price that they wanted and the price that they
would accept.

The template was discussed by the surveyors
on the task force and the result was that the
scheme 2 format was used. Issues such as energy
efficiency and disabled access were considered;
quite a lot of time was spent on the format of the
report. When I saw it, I thought that it looked and
felt good—it is better than the norm.

If a property is on the market for more than a
short time, the timescale becomes irrelevant. If a
seller has more than 12 to 15 people through their
door, it is not the timescale but the price that is
wrong. However, when people have a certificate
that tells them the value of their house, they can
say, “You cannot tell me that the price is wrong. I
have a certificate from a surveyor.”

I have listened with interest to the comments
that have been made on the purchasers
information pack. My opinion is that the pack has
been made more elaborate than was originally
intended. The housing improvement task force’s
intention was for the purchasers information pack
to act like a car logbook. The task force thought
that when someone buys a house, it would be
sensible for them to know whether the gas boiler
and the electrical appliances had been checked
and to have information such as the fact that the
house had been rewired.

As Keith Denholm has just said, although the
price is a snapshot of the market at the time that
the property comes on to the market, people get it
into their head that the certificate tells them the
value of their property and that it will not change.
We found that people who were on the market for
a period of time and could not sell their property at
the valuation price took it off the market.

The intention behind the pack was no more
complicated than that; it was for the pack to record
the works that the seller had done to the property
throughout the period of their ownership. Of
course, the subsidiary element of that intention is
the underlying desire for people to look after their
homes. It was thought that, if people were asked

17:00
Christine Grahame: Okay. That is interesting.
We are talking about the price being lowered.
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to keep a record, they would make an effort in that
regard.

2028

Mary Scanlon: Are you saying that the RICS,
the CMLS and the Law Society of Scotland—the
three major players—agreed to move towards a
mandatory system irrespective of how many
people participated in the single survey scheme?

I do not recall any discussion of school
standards or crime levels and I was at all the
meetings. Those subjects were not discussed
when I was there.

Professor Crerar: No, I am not. There is an
important paragraph in the HITF report that says
that the task force was devoutly of the view that
the benefits to the consumer so outweighed the
inconvenience of the change to the system that if
the system did not take off for reasons that were
unrelated to its benefits, legislation was still
merited. I was sceptical; I thought that bringing a
revolutionary product into an institutionally
ingrained market would be difficult. I am not saying
that that is why the pilot failed, but I always had
my doubts.

Mary Scanlon: To be fair, I will give an example
of what I mean. I live on a fairly modern estate in
Inverness. As someone who set up a residents
association and a community council, I can say
that we are still struggling to get money out of
people for ground maintenance 10 years after the
estate was built. The lawyers did not tell people
that they had a responsibility for ground
maintenance—life is not perfect yet. I would
welcome the inclusion of common repairs in the
process.

Mary Scanlon: Were things difficult from the
point of view of consumers or the professionals?
Are you saying that the professions were not
enthusiastic enough about selling the system?

Are you familiar with Megan’s law, under which
potential purchasers—I am thinking of people with
young families—are advised whether sex
offenders live in the area? If so, was the matter
discussed?

Professor Crerar: Yes, I am. A home is the
biggest purchase that a person will make during
their lifetime. They will rely on professionals to
give advice and to lend a shoulder, but I do not
think that that happened.

Professor Crerar: It was not discussed.
Mary Scanlon: Why was the take-up for the
pilot so low? Does the pilot demonstrate or justify
the move to a mandatory scheme?

On the number of surveyors who took part in the
pilot, around 90 per cent of surveys are carried out
by three firms, but at least one firm did no surveys
at all. I must be careful not to be pulled before the
Law Society of Scotland for misconduct for in
some way criticising such an august body, but a
lot of information was issued and I know what it is
like to be a busy solicitor. It takes a lot to say,
“Hold on. We can do things in the normal way, but
have you heard of this?” The natural inertia in a
market in which everybody is busy makes it hard
to push people to do something different,
notwithstanding the benefits that there would be.

Professor Crerar: There were two reasons for
the pilot not being taken up in the numbers that
one would have hoped for. First, as others have
mentioned, we need to remember that more
information is not necessarily something that
everyone wants, and that someone has to pay for
it. Albeit that the pilot was market led, it was also
market unaffected. In order to reach agreement on
the project, I had to try to get a compromise
among the interests of solicitors, the RICS and the
CML. The RICS mentioned two things, one of
which was that up-front payment would be
required—the seller’s survey should be paid for at
source—which I understand. I used the phrase
“market unaffected”, but as the committee has
heard in evidence today, if the project was brought
into play, the market would come into play and
perhaps there would be payment at the end of the
process, when the property was sold, rather than
at the beginning of the process.

Brian Gilmour: I back up what Professor Crerar
says. One of our issues was the lack of
information that the public had. Cathie Craigie
mentioned standing in the butcher’s queue and
people saying that the single survey is a great
idea. However, every person whose home I sat in
had never heard of it. In Glasgow, for example,
one leaflet-dropping advertising campaign was
done during the Glasgow fair fortnight. That was
the only promotion of the single survey that took
place, except for what our organisation and the
GSPC did. There was a lack of publicity. The
argument was that nobody wanted to prejudice the
scheme, but the public had a lack of information.

Secondly, much information was put out to the
market, but—hand on heart—I do not know how
much effort was put in by the professions that are
represented today, who have said that they did put
in effort. It is one thing to know about something,
but it is another to be proactive and to say that an
idea is good and new, that only one surveyor will
go through a person’s home, that more people will
come to view the person’s home and that the
system is different. Perhaps we were too
ambitious.

We tried hard to push the scheme when we
were in people’s properties. Cost has been
mentioned. As soon as someone was told that
they would have to pay money up front in a
buoyant market, which there was in the west end
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of Glasgow for example, the seller would say that
they did not need the scheme, because properties
of the type that they had were selling ten a penny.
They would say, “Why should I fork out 400 or 500
quid up front? I don’t need to do that.” In a slow
market, which there was in the city centre, people
would say, “If the majority of potential purchasers
out there are going with the basic valuation, why
should I prejudice myself and possibly find a fault
in my property that nobody else would find?”

that was used in the pilot? Should a valuation be
included in the report?
Keith Denholm: A valuation must be included.
A chartered surveyor cannot comment on whether
a defect is substantial or just routine unless he is
preparing a valuation of the property. For example,
if a surveyor says that he has identified a rot
problem that might cost £5,000 to rectify, how can
a prospective purchaser know whether the defect
is significant or routine without knowing the value
of the property? If the valuation is not included,
people cannot quantify the significance of defects.

Mary Scanlon: Was all that reported back to the
Executive?
Brian Gilmour: Yes.

Scott Barrie: How will the bill impact on the
behaviour of buyers and sellers in the housing
market in the short and long terms?

Mary Scanlon: The pilot scheme started on 14
July last year. Nine months later, it was decided to
move to a mandatory scheme. Did you ask for the
Executive’s help with communication and
advertising?

Keith Denholm: Surveyors know that people
will shop around for a favourable report. The RICS
has demanded a central register of instructions,
which would have considerable merit. However, if
a surveyor does not identify a structural problem in
a property, his PI insurance will kick in. The hidden
defects guarantee that we introduced was
mentioned. If we can sort out our disagreements
with the FSA, such insurance will be of substantial
benefit. Buyers will have more information about
properties. Currently only about 10 per cent of
prospective buyers instruct their surveyor to carry
out a scheme 2 report on a property. It is difficult
to argue that sellers will not be affected by the new
system in some circumstances. Sellers could well
be affected, because currently we inspect
properties on the prospective purchaser’s behalf
and under the new system defects might come to
light that might never have been identified in the
past.

Brian Gilmour: Yes.
Mary Scanlon: Was it forthcoming?
Brian Gilmour: No.
Keith Denholm: The question was about why
the single survey pilot failed. A number of
important issues are involved. First, the estate
agents were not fully engaged in the process. A
number of estate agents were proactive in the
relevant areas, but a number either knew nothing
about the survey or paid lip service to it.
On the question of when surveyors should
receive payment, we decided that there would
have to be a robust trial to enable us to ascertain
the merits and demerits of the scheme, which we
needed to know about for business and other
reasons. We have a business relationship—
although there is no financial connection
whatever—with an agent who operates in the
central belt, with whom we ran a trial scheme four
or five years ago, so we discussed the matter with
him. We decided that rather than try to collect the
survey fee up front, we would collect it from the
person who ultimately purchased the house. The
approach appeared to have no effect on the
number of instructions that were taken. In my
office in the west end of Glasgow, we conducted
28 surveys, and of the surveys that were paid for
by the purchaser and for which payment was
delayed until missives were concluded, 13 related
to properties that were sold through that estate
agent and the rest related to properties on the
open market. Although the issue about getting
money up front is perceived to be a problem with
the proposed scheme, I do not think that that is the
case. I am talking about a very limited sample, so I
cannot say more than that.

The Convener: Does Professor Crerar want to
comment?
Professor Crerar: I will merely raise a matter
that was mentioned earlier. Why does the
proposed single survey not include a latent defects
guarantee? The matter was regarded as
important, given that the RICS, with which we
were “contracting”, was unable to effect latent
defects insurance for all its members, although
some firms of surveyors had standard latent
defects insurance for single surveys. One thought
that if that became market affected in the true
sense, people would naturally gravitate towards
single surveys that contained a latent defects
guarantee. I cannot comment on the short-term
situation, but in the long term I hope that people
look back and ask how on earth they made the
biggest purchase of their lives without a condition
report on the property.
17:15
Scott Barrie: Does the information that is
supplied in Scotland need to be consistent with

Scott Barrie: You make some useful points. Do
you want to comment on the survey report model
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that which will need to be supplied as part of a
home information pack in England and Wales?

2032

are particularly relevant to what people want to
know are on the cost-effectiveness of heating and
the energy efficiency rating, the building’s
structure and what the property is worth. Those
are the three essential elements that people want
from a survey. The problem with the single survey
is that the report’s end users are detached from
people such as Keith Denholm, who produce the
report, because they do not have the opportunity
to sit down with them and be talked through the
report.

Professor
Crerar:
When
the
housing
improvement task force was meeting, the situation
in the English market was evolving. We saw the
pack, which looked extremely complicated.
However, the purpose is much simpler. I tried to
explain earlier that a pack was to be a bit like a
logbook for a car—it would just provide a record of
what had been done. It could be displayed as part
of the information that is made available to a
purchaser. The Law Society’s representative
mentioned an up-to-date search, but was not
convinced that that was necessary, because that
is part of the process. A planning certificate on
what planning might affect a property was also
mentioned. The evidence that the HITF received
was that such work would ordinarily be done in a
conveyancing transaction and that little if any cost
to the process would be added. We saw not
having too much extra cost as important.

Linda Fabiani: Should a lawyer not do that?
Brian Gilmour: It is the role of the professional
who compiled the report to explain it.
Linda Fabiani: That does not happen anyway.
Keith Denholm: A conflict exists. If we provided
information to one person, we would have to give
it to everyone else. If the last person said, “Wait a
minute—will you answer a question about the
windows?” we would have to go right round the
other people again. I could spend my day on the
phone and be unable to go out to undertake
surveys.

Linda Fabiani: You have covered many of the
matters that I wanted to talk about. It is clear that
the pilot did not work by any standard, whether
because
of
its
scope,
promotion
or
implementation. However, that does not mean that
the public do not want the scheme. The problem is
more with the survey than with the basic principle.

I was extremely surprised that, for the 20 or so
surveys, I had only two phone calls from
prospective purchasers asking me for information.
I had to say, “Sorry. I am not allowed to discuss
the information with you.”

What is the way forward for promoting
confidence in what we are trying to do, which is to
change the culture of how houses are bought, sold
and maintained? Is a much bigger pilot worth
considering with up-front funding from the
Executive and a recoverable cost? That would
mean that people did not say, “What’s the point in
paying for a survey up front when I can let the
buyer do it?” Is phased implementation with
monitoring worth considering? Is the Executive
right to make the single survey mandatory with a
fairly quick implementation date?

Because the market in the west end of Glasgow
has slowed down, people are now instructing
scheme 2 surveys again. The percentage of those
has crept up a bit and in many ways we are now
going through a hand-holding exercise with
people. People phone me up and say, “I was out
viewing a property. Can you survey it?” So I
survey it and, when I get back to them, I can
spend 45 minutes to an hour on the phone.
Linda Fabiani: I wish that all you wonderful
surveyors had been around when I was buying my
house.

Brian Gilmour: People are always comfortable
with the status quo. I do not expect a big uptake of
the single survey if it is one of several options in
the market. Making it one option in the market is
one route to take, but in the pilot areas people did
not choose it. The only way of making the system
successful is to implement it as the only means of
buying and selling property.

Keith Denholm: That is my way of doing
business. I feel that if someone is paying me a
good fee, they are entitled to ask me questions
about my job. Often, I am carrying out a handholding exercise. The problem with the reports
was that the drafts that surveyors were provided
with, a copy of which members have in front of
them, were full of technical phrases. As a
profession, we do not do ourselves a lot of favours
by using such language. I feel that the report could
be written in simple language.

Linda Fabiani: I think that I know Professor
Crerar’s opinion. What is the opinion of Keith
Denholm and Brian Gilmour, as housing
professionals, on whether the single survey is the
right way to go?

Linda Fabiani: That is a side issue.

Brian Gilmour: Mary Scanlon mentioned the
size of the 25-page report. Naturally, most people
are daunted when they are presented with a 25page technical report, but the reality is that the first
23 pages are a bit irrelevant. The only parts that

Keith Denholm: It is a side issue, but it perhaps
explains why I have not had many phone calls
since I decided not to use the technical jargon that
surveyors are often guilty of using. You will see
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that, in my report, I use simple phrases to say that
I could see or could not see something, or that
something has or has not rotted.

mortgageable, that would be a different issue—
someone’s personal asset would have been
affected and they would not be able to sell it. If
there is a structural problem, it will have to be
dealt with, but with a more minor repair—a
common repair of £5,000 in a tenement building is
not that much these days—the reality is that the
price will be modified and the repair may or may
not be done, depending on what it is.

Linda Fabiani: I will come back to the basic
question. As professionals in your field, do you
think that the single survey is the way to go for
housing in Scotland?
Brian Gilmour: There are strong merits in
having a single survey that is presented to people
when they buy a property. Some form of single
survey is probably the right route to go down.

Cathie Craigie: A failure to attend to £5,000worth of repairs to the roof could cause much
more damage, if wind and water were getting into
the roof space. Is that not something that a lender
might take note of? Might they not say, “You want
£100,000, but I will hold back £5,000 until you get
the work done”?

Keith Denholm: My firm has been trying to go
down that route for four years, if not longer—it
may be seven or eight years. We tried to go down
that route through a variety of different products.
We feel that the consumer needs to be as fully
aware as possible of what they are purchasing
and that that should be backed up with the hidden
defects guarantee where possible.

Keith Denholm: Lenders have become very lax
regarding retentions. If retentions relate to
common repairs to buildings, the lenders are not
interested. For example, if a block has eight
occupiers, the repair will be split eight ways. It
would be an undue responsibility to impose a
£5,000 retention on one flat when a common
repair is split among all eight occupiers. In the
case of a house, the issue might be considered in
isolation. A £5,000 repair for a £30,000 flat is a lot
of money, but for a £500,000 house it is not. We
cannot generalise.

Linda Fabiani: You would not go for another
pilot. As Brian Gilmour said, you think that the
change should just happen.
Brian Gilmour: We would have exactly the
same results in another pilot.
Christine Grahame: What? It would fail?
Linda Fabiani: As I said initially, another pilot
could be done that was front-loaded with funding,
so that people would not have to pay up front.
That would be a culture shift in itself.

Cathie Craigie: So in some cases retention
might encourage repairs to be done, whereas in
others it would not. It depends on the type of
property involved.

Mary Scanlon: They have already mentioned
that.

Keith Denholm: Even in cases such as those
that I have described, there will be people who
believe that they must get the repair done. Some
one-bedroom flats valued at £20,000 that we
survey are in immaculate repair, although they
may not have the most modern kitchen and
bedroom. The owners of those flats are desperate
to maintain them as well as they can. We may
then go to a £500,000 house that is a dog’s
dinner, because the owners do not care. There is
no rhyme or reason to anything.

Linda Fabiani: I have been listening, Mary.
The Convener: Can we please have one
questioner and one person responding?
Linda Fabiani: And no muttering in my ear.
Keith Denholm: Mandatory involvement could
have an effect in some areas of the market,
although the effect will not be marked with certain
properties. At the lower end of the market—in
particular, the market involving people purchasing
one-bedroom flats in poorer areas—the costs
could be prohibitive.

Brian Gilmour: People who have an interest in
maintaining the condition of their property will do
so today and the day after a single survey report is
produced. People who do not have such an
interest will not do it today or the day after the
report is produced. That is the nature of people. If
someone knows that they live in a sandstone
property with a roof that is as old as the building,
and Keith Denholm provides them with a report on
it, he will not be telling them anything new. If
someone gives them £10,000, they will buy a new
kitchen before fixing the roof. The majority of the
public are like that.

Cathie Craigie: Will the introduction of a single
survey improve the quality of housing in the
private sector? Will it improve maintenance and
general repair?
Keith Denholm: No. I say that because of my
experience of surveying a property in the west end
of Glasgow during the single survey pilot. I
identified £5,000-worth of dry rot in the common
roof space and the property was sold less £5,000.
That is the reality. The single survey will not force
sellers to attend to repairs. However, if a structural
problem meant that the property was not
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One of the big difficulties concerns places where
there is tenement-flatted living, such as Dundee,
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Glasgow and Edinburgh. In the building, there may
be three people for whom it is most important to
maintain the building’s structure. As you
suggested, by repairing something for £500 today,
people can avoid a bill of £5,000 later. However,
there may be another five people in the building
whose attitude is that they will pay the £5,000 bill
when it comes in, rather than shell out £500 today.
Unfortunately, no matter what we do with the
single survey, that attitude will prevail.

2036

property—such as a young couple—should find
that it meets the anticipated standard. Under a
hidden defects policy, not everything will be sorted
out—there might be a bit of wallpaper missing, for
example—but the major problems will be
addressed. That is the important factor.
Brian Gilmour: To some extent, that option is
open to buyers at the moment. Instead of going for
a mortgage valuation report, they can get a
scheme 2 survey from day one. One could argue
that, if people have a genuine concern about what
they are buying, they should go down the route of
getting a scheme 2 survey. There is an existing
option in the marketplace. That said, I understand
that there are issues if a closing date has been set
for the property that they are going after. As Keith
Denholm has pointed out, hidden defects
insurance would get round the issue that you have
identified.

Professor Crerar: The statistic that we have for
the proportion of people who commission a
valuation is 95 per cent, rather than 90 per cent.
The task force took the view that a natural
consequence of having full-condition reports on
100 per cent of homes was that repairs that
needed to be done would be done by someone,
either the seller or the buyer. We saw the matter
as a cultural issue. Although people’s culture
might not be changed at the start, the problem is a
bit like toothache—it is better to deal with it now,
because it will only get worse later. However, it will
take time to make that change.

Keith Denholm: The process could be lengthy.
In some situations, consideration of a claim that is
made under PI insurance can extend for a number
of years, whereas a claim that is made under a
hidden defects policy can be sorted out in a matter
of weeks or months.

Cathie Craigie: A constituent told me that, in
their experience, they have more rights and
protection as a consumer when buying a tin of
beans than when buying a house on the market.
Would the single survey that is proposed in the bill
prevent young people from buying a flat with a
structural problem that they do not know about,
because they have only a valuation survey, and
protect them from being out by £30,000 and
having a property that is worth £10,000 within
three weeks of their moving into it?

Cathie Craigie: Alternatively, the problem could
have been highlighted in a single survey that—
Keith Denholm: We are assuming that it was
not highlighted in a survey. Let us be honest—
people in every profession make mistakes. That is
why we have championed the hidden defects
policy for a considerable number of years. We
have seen the benefits of the policy and it is
unfortunate that, because of the change in the
FSA regulations, we have had to re-examine
matters. The policy is on the table for change.

Keith Denholm: There are two answers to your
question. It depends on whether the person who
undertook the single survey had the benefit of a
hidden defects guarantee. If they did not have the
benefit of such a guarantee and it was proved that
the surveyor was negligent, a justifiable claim
could be made under the PI insurance.

The Convener: That concludes the committee’s
questions to the panel. We thank the witnesses
very much for their attendance.

I can answer only for my practice. If the
surveying practice had the hidden defects policy
and the purchasers moved in and found a
problem, the insurers of the scheme would be
contacted and they would send out an assessor to
examine the damage. The repair would be
attended to there and then, subject to a £500
excess claim charge—because a hidden defects
policy is for a significant defect that a surveyor
missed or could not have seen rather than for a
chipped bit of paint or a missing door handle—and
the house would be restored to the condition in
which the clients expected to find it. If the surveyor
had been negligent, the insurance company would
sue the surveyor or his practice behind the
scenes.

17:32
Meeting suspended.
17:33
On resuming—
The Convener: We welcome our fourth and
final panel of the day. Ann Laird is the chair of the
Scottish tenement group. I appreciate that
members are becoming a little weary, but we are
very grateful to Ms Laird for her attendance; today
was the only day on which she was able to fit in
with our schedule. Ms Laird, what is your opinion
of the Executive’s consultation on the bill? Has it
provided organisations such as yours with an
opportunity to engage?

The most important aspect of a hidden defects
policy is that it means that the people who buy a
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Ann Laird (Scottish Tenement Group): We
were extremely pleased that such a consultation
was taking place and were impressed with the way
in which it was carried out by committed,
conscientious and competent professionals. We
felt that all aspects were being considered and the
right people were being asked questions. Our
problem was simply the lack of representation for
home owners in general. We did our best to
respond when we could, but we believe that the
major problem with the consultation was that there
were not enough representatives of home owners.

looking more to the long term. We can be shorttermists for as long as we like, but we all know that
that it is not a good idea. We can play about with a
bit of short-termism, enjoy ourselves and enjoy the
fruits of it but, in the end, we have to come back to
reality.
Quite a lot of the bill brings us back to reality and
will make everyone change. Owners will have to
change. I spend more time talking to owners about
how I would like them to behave than I do talking
to professionals, because it is a lot easier to
change the professionals than to change the
owners. In my professional life, I am a teacher—I
am the head of the computing department of a big
secondary school on the west coast—and I would
say that we need an approach of educate emptor.
Educate the buyers, please. I am talking about
information and advice. This is the information
age—I teach computing, so I know that it is and
you know that it is—so we can provide the
information now. The bill is heading in that general
direction.

The Scottish tenement group applied for about
£300,000 to provide representation through the
Scottish Consumer Council when the housing
improvement task force was set up. We would
very much have liked such a grant to improve the
representation of home owners, but our
application was refused and, as a result, you may
have found it difficult to find people who can talk
about the issues.
I am talking about the private sector as it relates
to tenemental properties of all ages and types—
whether traditional Scottish tenements, modern
flats or subdivided houses that share a roof—but
much of what I say applies to other parts of the
private sector as well. A lot of money is put into
representation for tenants; if it can be done for
tenants groups, I am sure—this is not rocket
science—that we can work out how to engage
home owners more effectively. I hope that, in the
long term, that will be considered.

In general, I am extremely supportive of the bill. I
am aware of the difficulties faced by professionals
who are being asked to change the way in which
they work—I have experienced that myself in
education. However, the problems can be got
round and that is where leadership is required at
the highest level from folks such as MSPs. I know
that you want me to stop talking, but—
Linda Fabiani: We would never know that you
were a teacher, Ann.

Apart from that, I thought that the process was
good and I was extremely pleased with the vast
majority of the points in the final report.

Ann Laird: I have checked up and I know that
some of you have educational connections, too.
Tenement law is really bad and is not made a lot
better by the bill, but the Executive has made the
best of a bad job. Dispute resolution and
mediation should be available; they are not
mentioned in the bill, but they are needed.
Property managers should be accredited, like
other professionals. Communities Scotland is
dealing with that matter at the moment, but it
needs to be pushed forward. I was part of a
working party and a good report was produced.
We do not need much money; we just need to get
things going and strike while the iron is hot.

The Convener: What, in your experience, are
the key problems that tenement owners face in
carrying out repair and improvement work to their
properties?
Ann Laird: It is hard to know where to start.
Forty per cent of Scottish households live in
tenements—that is, flats—of one kind or another.
A tenement might be worth £1 million and eight
people might be trying to run that £1 million asset.
If eight directors were running a company, they
would have information, take advice and have all
the equipment of the law behind them, but eight
owners will set out to run a tenement with
practically nothing behind them. Because of that—
and a lot of other things—private properties in
general and older tenements in particular are not
well maintained.

Do not ask me the best way of giving advice and
information for owners, because you all know the
answer. Everybody learns in different ways and
what we need to do is to provide a variety of
sources of information—that must be done as well
as the Coca-Cola Company does it. It can be
done—we know how to give information and we
know how to change the way in which people
behave. MSPs can change public behaviour. The
single survey more or less answers the previous
point that was raised about information for new
buyers. I believe that it would help a lot.

The long term is the biggest casualty of shorttermism. Need I say more? That is what the issue
is all about. Property is long term, but the
economy is short term. We look to folk such as
MSPs to help to put that right. In different fields
here and there, I detect a little undercurrent of
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The Convener: The bill proposes to replace the
existing statutory repair and improvement notices
with a single statutory notice. As you are generally
supportive of the bill’s proposals, can I assume
that you are in favour of that proposal?

2040

condition. Although we would like one day to be in
the place where we want to be, we are going in
another direction at the moment. We might have to
go to one or two places where we do not want to
be in the long term. My concern is not so much
about the power of the local authority against an
individual as about the power of one owner to
wreck the plans of another seven. That is much
more worrying than anything that a local authority
is likely to do.

Ann Laird: Yes.
Cathie Craigie: Thank you for giving us your
thoughts. The aim of the provision on maintenance
orders is to prevent owners from not paying their
share of works that have been done and thereby
putting their neighbours’ property at risk. My
colleague Scott Barrie and I had not quite realised
that a block of eight flats in a tenement might be
worth £1 million—we had never added that up—so
your point that the tenement is a very valuable
asset for everybody was interesting. It is obvious
that works have to be done. What are your views
on the proposal to give powers to local authorities
to serve maintenance orders?

Cathie Craigie: In your introduction, you
mentioned the difficulties that owners face in
bringing everybody together, talking about things
and planning for the future. You also highlighted
the importance of the difficult decisions that need
to be taken if we are to protect buildings into the
future. How difficult has it been to set up
maintenance plans? Is eight the right number of
people to bring things together in a tenement
block, or should things be done on a bigger scale?
What do owners need if they are to set up
maintenance plans for the future?

Ann Laird: We think that it is fine. I am sure that
the local authorities do not have time to serve
such orders unnecessarily. There would have to
be a huge, up-front training element to ensure that
the measures were undertaken properly. I am in
favour of such measures being undertaken, but I
am afraid that they will not be introduced in the
proper way; I fear that they will not work and that
they will cause a problem.

Ann Laird: Setting up a maintenance plan is a
technical job; it needs to be done by someone who
knows about maintenance, so people usually
delegate the job by buying in expertise. The real
difficulty for tenement owners is their lack of
management and committee skills—I am thinking
of things like agendas, how to chair a meeting,
what a committee member does, how to work to a
deadline and team working. Those are the skills
without which the whole thing falls apart.

Cathie Craigie: Is it training for staff that you
want?
Ann Laird: For staff and owners. There is a little
problem called role reversal. Once upon a time, a
tenement had a factor, of whom the tenants were
in awe. Then things changed and the flats were
sold. The tenant or someone else became the
owner and, as the owners employed the factor, the
owners were in charge. That is a very different
situation.

Quite often, people do not want to take
responsibility. That is partly because today’s
society is based on individualism—everything is
about the individual and not about the common
good. According to how we think at the moment, it
is not fashionable to be anything other than an
individual. I am not saying that we should change
society; I am saying that the problems that we face
are an unfortunate side effect of today’s society.
People do not think that working in a group is a
great thing to do. They are brainwashed by
business to think that they are an individual and
that they should do their own thing. A lot of
underlying psychological change will need to take
place before people who live in tenements reach
the point at which the problems are addressed.

In Scotland, we are sometimes not that good at
taking charge. We are not a particularly mature
society in that respect. That is why I am in favour
of being allowed to look after our main asset—our
homes—in an effective way, because I believe
that it will help to develop our society. It is
exceedingly bad for society that we cannot run our
homes properly and that we end up with repair
orders. At the core of our existence is our home
and it should not be so difficult to undertake what
should be a routine, sensible, managed exercise.

The same difficulty does not arise for people
who live in houses. If someone’s property is just a
wee house on its own in the middle of a garden,
they have only themselves to consider. That said,
house owners, too, may not always be so good at
long-term planning. People need help.

Cathie Craigie: Does the bill get the balance
right between the rights of an individual and—
17:45
Ann Laird: I think so, for the meantime, but a lot
of what we are talking about is part of a long-term
transition. Because things have been done in a
certain way, properties are now not in very good

In a sense, a house is exactly like a car.
Although it is a valuable asset, it is potentially
dangerous and expensive to fix. It is also an asset
that will be sold on to another owner. A property
purchase is different from the vast majority of
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other purchases that we make, in which we keep
what we have bought for ourselves. A house has
to be handed over to another owner.

2042

Mary Scanlon: I am really talking about the role
of the local authorities.
Ann Laird: Yes, but you should think beyond
local authorities. I am fine with the idea of local
authorities doing work—I think that we should get
them to do as much work as possible—but they
should be given lots of training to enable them to
work effectively.

That leads me on to the big picture of housing’s
place in society. I accept that a house represents
someone’s financial investment, their home and
their family’s home, but it also represents the
community. Housing is part of our architecture and
built heritage—it tells us how our country looks—
but we do not remember that as often as we
should. Someone in authority needs to think about
the big picture; they need to remind us to look to
the long term and to remember the true value of
housing.

I am saying that there are other ways of getting
the work done and that those ways might be more
acceptable to the public, especially private
owners. Owners should be able to act
independently and should not have to act as a
policeman by reporting whether other owners are
doing the maintenance.

Cathie Craigie: So do you think that tenement
owners need help from their local authority to get
set up and to gain committee skills and so on?

Under the system in the Netherlands, people’s
buildings are surveyed annually, at cost, by
surveyors. Furthermore, while the workers are
surveying the buildings, they carry out stitch-intime repairs, such as replacing a bit of pipe and
doing other small bits of work that will prevent big
problems arising in years to come. A week after
the survey is carried out, people receive a 30-page
report. We all know that people cannot read that
sort of report—and the one that I saw in the
Netherlands was in Dutch, so it was even more
difficult to read—but the person who was on the
building’s roof, surveying the property, explains
the document to the owner.

Ann Laird: Well, let me put it this way: we are
not doing terribly well just now, are we? We are
not maintaining our homes very well for a variety
of reasons. If good-quality, properly funded help
can be provided by suitable sources such as local
authorities, so much the better. Given the size of
the national housing budget, we are talking about
putting only a minute percentage into providing
information and education. We can either build
one house or undertake a huge information
campaign. We must support local authorities in
providing the kind of assistance that is needed. I
would put money into that; it has to be money well
spent. I would put a lot of resources into all the
things that are missing in the deep infrastructure.
Without that, things will not work properly. We are
keen on the big elements, but we have forgotten to
put the oil in the system.

We have talked about the possibility of piloting
such a scheme in the west end in Glasgow and
have been finding out about the research and
work that is done by Maintain Our Heritage in Bath
or Bristol. The sort of work that I am talking about
is extremely valuable good practice and shows us
a different way of offering help and support. The
key is variety. We know that people work in
different ways, which means that we have to
provide a range of solutions.

Mary Scanlon: I think that the points that I
wanted to raise have been covered in your
extensive opening statement. However, I would
still like to ask about the range of powers available
to local authorities to provide assistance. Is there
anything that you want to add to what you have
already said in that regard? I know that you have
covered the philosophical, cultural and educational
aspects and have touched on the issues of
training, the role of the individual in society and
dispute resolution.

Linda Fabiani: You have set my imagination
going—well done. We have been sitting here for a
long time and I am suddenly starting to think about
different solutions that might be found. You said
that local authorities have a role to play in a
strategic sense, but that independence is also
important. The sort of system that you are talking
about would need front-resourcing, which would
involve considering the bigger picture and the
long-term benefits. Could the care-and-repair
model that is currently used in relation to
properties that are inhabited by vulnerable and
elderly folk be beefed up to assist tenement
dwellers generally?

Ann Laird: I would like to draw attention to the
issues of leadership and good maintenance
practice. About three years ago, I visited
Amersfoort in the middle of the Netherlands to
learn about a system for older buildings that is
called monumentenwacht—that does not mean
that it is to do with monuments; it is to do with
older buildings. The programme is Government
funded. I do not know whether we could manage
that here, but it represents the key to the matter. It
provides to owners of older buildings—

Ann Laird: I would have to answer that question
later, as I am not sufficiently familiar with the
model that you mention.
Linda Fabiani: I was absolutely sure that you
would be. In a nutshell, the Care and Repair
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Forum Scotland was set up to assist mainly elderly
people who have difficulty organising and paying
for repairs. I was trying to come up with a model of
a sort of independent, roving agency that could
assist tenement dwellers.

2044

but if people do not have those skills—which are
transferable—they will not put into practice
anything that we are talking about.
People are doing better now and the situation
has improved since we have got better access to
information through the internet and improved
communication links. However, there is an
immediate problem relating to how tenement
owners act.

Ann Laird: That kind of thing would be ideal.
There would be a clear case for an organisation to
be set up that would provide a similar service for
tenement owners. That was what we were talking
about when we asked for money for the Scottish
tenement group.

The Convener: I think that that concludes the
committee’s questions. I thank you for attending
on behalf of the Scottish tenement group.

Linda Fabiani: We could, in the shorter term,
give extra powers and funding to an existing
organisation or to organisations such as
community-based housing associations in the
areas where there are tenements. That might get
things up and running.

Meeting closed at 17:57.

Ann Laird: Earlier, you spoke about residents
associations. I have a lot of experience of the west
end of Glasgow, partly because I am also the
convener of the Friends of Glasgow West, which is
interested in architecture and conservation. I am
interested in using residents associations to
change the ways in which people do things and to
enable them to do things better. The smaller and
more focused the group, the more likely it is to do
things. The west end of Glasgow is known to
cover the most highly educated constituency in the
United Kingdom—
Linda Fabiani: Is that right? I am from the west
end, you know.
Ann Laird: I was actually going to say
something bad about the area. Even when we get
eight people from that area together—people who
have skills—things still do not work very well.
The Convener: Getting eight people from the
west end together would not guarantee that there
was any common sense involved.
Ann Laird: There are problems with people
working together, whatever they are working on.
I am aware that the fact that I am a teacher
gives me the opportunity to speak to all the sorts
of people in the population—our future home
owners are in the classroom. I know that teachers
always complain about being expected to solve
every social problem, but we have our five national
priorities, one of which is citizenship. Under that
priority, there is a lot of stuff about community
councils, values and so on. I would also include
committee skills and team-working skills in that.
They are already dealt with up to a point but,
judging by the way in which people work when
they leave school, those lessons are not taken on
board sufficiently. If they were, the population
would take up lots of things that people in
buildings such as this one talk about. We can talk
about certain things until we are black in the face
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SUPPLEMENTARY WRITTEN EVIDENCE FROM GLASGOW SOLICITORS PROPERTY
CENTRE
The Housing (Scotland) Bill
Part 3: Provision of Information on the Sale of Houses
Scope of Evidence
Glasgow Solicitors Property Centre (GSPC) played a prominent and constructive role in the launch
of the single survey pilot. It was the only property Centre (and, indeed the only selling agent) to
develop its web site in a way that allowed single surveys to be accessed by buyers on-line. It
actively promoted the launch of the single survey in its weekly Property Guide, hosted seminars for
member firms on how it the pilot would work and issued briefings to members on how to ensure
that a single survey was made available on-line. Our showroom was selected as the venue for the
official launch of the pilot and a member of the GSPC management team spoke in favour of the
pilot together with then Communities Minister, Margaret Curran.
GSPC is also the solicitors property centre for the area where the majority of the single surveys
instructed.
Principle and Practise
In principle, GSPC is in favour of the single survey concept and believes that a system that is
accepted by buyers and sellers alike could operate to the advantage of everyone.
The main thrust of our submission, therefore, is to propose realistic, practical solutions to potential
difficulties that we have identified during the pilot period and which we believe can be resolved
before the single survey is implemented. The aim here is not to raise obstructions, but to
overcome them.
Nevertheless, it is worth pointing out at this stage that at least part of the impetus for this legislation
was public dissatisfaction with multiple surveys. The incidence of multiple surveys, however,
affected roughly a third of buyers even when the market was at its busiest and is much less
prevalent today. The new regulations introducing single surveys, in contrast, will affect every buyer
and seller representing approximately 70 per cent of all Scottish households. It is even more
important, therefore, to ensure that the solution is perceived by homeowners to be preferable to the
system it replaces.
Concerns & Solutions
During the pilot, a number of potential issues arose that it would be better to resolve before the
single survey regulations come in to force. These are listed in the following pages together with
proposed solutions.
Confidence among buyers
There were a number of reports during the pilot of buyers arranging their own surveys for houses
being sold with a single survey.
If this were to be a common response, it would mean that multiple surveys would continue, only
with additional costs to the seller, ultimately defeating the purpose of the single survey. This
approach is more likely to be adopted in a slower market where buyers face less competition
among themselves and where a buyer can be reasonably confident of securing a property with a
first offer. In these circumstances, there is no advantage to the buyer in relying on a single survey
and some incentive to instruct their own survey. If so, this would leave both the seller and the
buyer facing survey costs.
It is vital to the success of single surveys that buyers are willing to rely on them. To do this requires
that the single survey offers some benefit not generally available to buyers when they instruct their
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own survey and that it is seen to be genuinely independent. We believe that this can be achieved
by:
x

Making hidden defects insurance compulsory with every single survey. This would
reassure buyers that, even if a fault was missed, it could be repaired at no cost them.

x

Forbidding selling agents to instruct a surveyor employed by their own company or an
associated company to provide a single survey for a home they are selling. The agent
must appoint a surveyor entirely independent of their own organisation. This will reassure
buyers that the survey is genuinely independent.

Shorten selling times
The requirement to provide a single survey as soon as a house is marketed means that much of
the work involved in compiling the required information must be done before the house comes on
to the market.
This will effectively slow the process of sale and extend the selling time. It may inhibit buyers from
submitting offers as promptly as they currently do because they are not confident that they will be
able to sell their current home in time to meet their obligations. It will certainly create frustration
among sellers who are generally anxious to start marketing their homes as soon as possible once
they have decided to sell.
This can be overcome by:
x

Allowing the marketing and the preparation of a single survey to be done concurrently.
The selling agent should be required to make a single survey available within a defined
period of the first advertisement appearing – say 15 working days. This would allow
marketing to go ahead in the knowledge that a single survey will be available very shortly.

x

During this period, the seller could not accept an offer until a single survey has been made
available.

x

This will also have the advantage that the date at which the single survey is prepared
should be closer to the date at which an offer is accepted, so minimising concerns about
the shelf life of the survey.

Allow sellers to test the market
One possible effect of the single survey could be to reduce the number of homes coming on to the
market. If this were the case, it could reduce choice for buyers and push prices higher.
A proportion of sellers will market their home speculatively, withdrawing it from the market if they
don’t achieve the price they want. Adding a cost at the start of marketing for the preparation of a
single survey would constitute a significant disincentive for this group of sellers and is likely to
reduce the number of homes being advertised for sale. Even if this cost were deferred, the seller
will know that a charge will apply even if the house is not sold and may be reluctant to take the risk
given that he or she is not committed to selling if the do not achieve the required price.
Similar concerns have been expressed in England and estimates vary about the likely extent of any
fall in volume. Some estate agents, notably Countrywide, believe that the changes will have little
impact, while others, such as the Friends Provident Group, argue that it could reduce the volume of
homes for sale by 30 per cent. The latter may be an over-estimate, but equally, Countrywide’s
surveying subsidiaries give it a clear commercial interest (by directing single survey instructions to
its own internal providers) which may have influenced its conclusions. The actual figure is likely to
be between these two, but we expect some reduction in the number of homes coming on to the
market. In this context, it is important to note that one of the main factors behind recent rises in
price has been the shortage of property coming up for sale. If single surveys were to have this
effect, this would only exacerbate the imbalance between supply and demand.
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This possible outcome could be minimised, however, by:
x

Allowing the marketing and the preparation of a single survey to be done concurrently
and giving the selling agent a defined period in which to provide a single survey. If the
property was withdrawn from the market within that period, there would be no need for
a single survey and no costs would be involved. Again, the seller could not accept an
offer until a single survey has been made available. This would allow sellers to test the
market, but still require them to provide a single survey if a sale seemed likely.

Reduce costs and delays
Preparing Home Information Packs could be unduly costly and time consuming in terms of both
preparation and distribution. The more detailed the pack and the more buyers who request a pack,
the higher the cost would be. Much of the information required, however, is primarily intended for
the professional handling the conveyancing rather than the buyer and most is readily available
within days.
The overall cost of the pack could be reduced in a number of ways without detracting from its value
to the buyer.
x

The single survey represents a significant increase in cost for most buyers compared
to a scheme one but does not immediately appear to offer a comparable increase in
value. Most lenders (who have a legal responsibility to ensure that mortgages are
secured on real property value) have been content to rely on a scheme 1 survey
because they generally identified major flaws in a property and because a scheme 2
does not add substantially new information. We believe that a modest enhancement to
the current scheme 1 with a more modest increase in cost would be preferable to
sellers and buyers alike.

x

The pack should distinguish between information relevant to the buyer and
documentation necessary for the solicitor acting for the buyer. The Home Information
pack should comprise the single survey (whatever format it takes) and possibly any
documentation related to maintenance, repairs and any associated guarantees. This
should be available to the buyer shortly after marketing of the property started. The
necessary legal information could then be provided to the buyer once an offer had
been accepted, but must be provided within a defined and relatively brief timescale.
This would ensure that the selling agent made preparations to make these documents
available quickly without imposing the cost of copying and distributing them to buyers
who will never need them.

Glasgow Solicitors Property Centre (GSPC)
28 April 2005
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11 May 2005, (15th Meeting, Session 2 (2005))
WRITTEN EVIDENCE FROM CHARTERED INSTITUTE OF HOUSING IN SCOTLAND
Introduction
The CIH welcomes this opportunity to give evidence to the Communities Committee on the
Housing (Scotland) Bill.
The Housing (Scotland) Bill takes forward many of the recommendations of the Housing
Improvement Task Force. The Director of the CIH in Scotland was a member of the task force and
the CIH responded in depth to the two reports of the task force. Also the CIH made a submission
to the Scottish Executive’s pre Bill consultation Maintaining Houses – Preserving Homes.
Part 1 – Housing Standards
Housing Renewal Areas
The CIH generally supports the proposals for HRAs. However, it does sound a cautionary note
that in order to ensure that the legislation for HRAs can be used effectively sufficient financial
backing will be required from the Scottish Executive. The financial memorandum for the Bill does
identify some resources but this appears to be based on limited information. The Institute suggests
that it will be important for both the Scottish Executive and the Communities Committee to monitor
the implementation of this part of the Bill to fully determine the costs involved in order to ensure
that it is being properly resourced.
The CIH would also like to see the legislation on HRAs backed up with detailed guidance from the
Scottish Executive on the definitions of criteria to be used in designating HRAs.
Strategic Housing Functions
The CIH supports this section of the Bill that will ensure both HRAs and strategies for addressing
Below Tolerable Standard housing are included in local housing strategies.
Tolerable Standard
The CIH supports the proposed changes to the tolerable standard. With regard to the thermal
insulation element the CIH would like to the detailed definition of this address the whole thermal
performance of the house which can also be affected by the adequacy and cost of running heating
systems. This could be considered as part of the drive to eradicate fuel poverty in Scotland.
In order to help tackle fuel poverty the CIH hopes that the definition of ‘satisfactory thermal
insulation’ is sufficiently challenging. The tolerable standard is not just a condemnatory standard
but can also act as trigger for action and for investment in improvements.
The Repairing Standard
The CIH supports the standard and the proposal for a private rented housing panel. The CIH
would like to see landlords being provided with information and guidance on their obligations and
also see landlords being required to give their tenants information on how to enforce the standard.
Knowledge about rights and responsibilities is important to improve standards and ensure that they
are enforceable.
2
In line with the work done by the CIH on Housing Tribunals it suggests that the role of the private
rented housing panel should be extended to cover a range of landlord and tenant disputes in the
private rented sector. In particular its remit could cover disputes over deposits, tenancy disputes,
complaints about management standards or practices and ultimately evictions.

Rather than introducing the Letting Code set out in Part 6 of the Bill the CIH suggests that an
alternative way to ensure proper management standards are achieved is to allow complaints over
2

, Derek O’Carroll & Suzie Scott (2004) A Housing Tribunal for Scotland? – Improving Housing
Dispute Resolution, CIH Scotland. http://www.cih.org/scotland/policy/resproject014.pdf
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management standards to be referred to the private rented housing panel for resolution. The
minimum standards of tenancy management are set out in housing and other legislation and the
use of the private rented housing panel would help to ensure these are enforced. Currently the
only means for tenants to address these is by application to the Sheriff Court an often time
consuming and costly process. A landlord who consistently fails to meet standards could be
considered to fail the fit and proper person test and be removed from the register of landlords.
Similarly where a landlord consistently falls foul of the repairing standard the Bill could make
provision to allow them to be removed from the register of landlords.
Repair Improvement and Demolition of Houses
The CIH supports these measures. However, there is concern that the measures may not be fully
utilised if local authorities do not have an adequate means of being able to recoup their expenditure
from owners where the authority has carried out work through enforcement action. The
consultation paper in advance of the Bill proposed the introduction of charging orders to achieve
this and the CIH supported these proposals. However, the Bill does not contain this provision. The
CIH understands that this is because the Scottish Executive believes that they would only have a
limited effect and it thinks that the current powers which allow for the use of standard securities and
for inhibitions will be sufficient. The CIH’s primary concern is that local authorities have a workable
and enforceable means of recouping money from owners in order to make the provisions of the Bill
work. The CIH will continue to liaise with the Scottish Executive and other bodies to ensure that
the most appropriate tools are available.
Maintenance
The CIH supports the introduction of maintenance orders. With regard to the ‘maintenance
account’ the CIH would like the Scottish Executive to look at how they will be managed by
considering the need for an owners’ management scheme to control the fund and take forward
future maintenance issues beyond the lifetime of the ‘maintenance order’.
Further the CIH proposes that the Housing Bill should give Scottish Ministers the power to require
all owners in tenements and flats to be part of a sinking fund or maintenance account for that
property. Alternatively, where the majority of owners in flatted or tenement homes vote in favour of
a sinking fund, the Bill could legislate for it to be set up with all owners being required to contribute.
Enforcement powers would be required to ensure the implementation of this. Further entry into a
sinking fund could be made a mandatory part of getting a mortgage in a similar to way to having
building insurance is required in order to get a mortgage. Such measures would ensure that
owners have at their disposal the tools and means to ensure the ongoing upkeep of the common
parts of the property in line with the aims of the Bill to make owners more responsible for the
upkeep of property. The CIH proposals for how sinking funds could operate are set out in the
3
publication Safe as Houses? .
It is further suggested that consideration is given to making it a mandatory part of the right to buy
that the purchaser enters into a sinking fund with the local authority or RSL and other owners
where the house shares common elements with other properties.
Right to Adapt Rented Houses to Meet Owners Needs
The CIH supports this proposal but would like to see the private rented housing panel being given
the power to resolve any disputes over the granting of permission to adapt a house rather than
disputes having to go to the Sheriff Court for resolution.
Part 2 - Scheme of Assistance for Housing Purposes
The CIH supports this part of the Bill. It agrees that a range of forms of assistance should be
available and that local authorities should have a degree of discretion on how they operate them.
The CIH would like to see local authorities set out how they will prioritise assistance and how they

3

CIH Scotland (2004) Safe as Houses?, CIH Scotland
http://www.cih.org/scotland/policy/resproject019.pdf
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will operate their schemes in Local Housing Strategies and have this linked into their priorities for
improving conditions in the private sector.
The CIH would also suggest that the award of some grants for improvement could be linked to a
requirement for the owners in flatted or tenement properties to set up a sinking fund for future
repair and maintenance issues. This may reduce the need for people to make future applications
for assistance to the local authority if they are now proactively managing the repair and
maintenance need of their homes.
For local authorities to provide loans the CIH believes that there may be merit in having a single
loans scheme that covers all 32 local authorities. This may provide economies of scale and
prevent a plethora of small schemes that might be resource intensive to operate.
Part 3 - Provision of Information on the Sale of Houses
During the pre-Bill consultation stage the CIH had asked the Scottish Executive not to exempt right
to buy sales from the single survey. The published Bill gives some concessions in this area by
ensuring that information setting out likely ongoing maintenance costs is provided to prospective
purchasers. However, this falls short of the single survey as it will not provide a structural survey
of the house therefore denying the prospective buyer real information on the condition of the
property. This means people exercising the right to buy will not be entitled to the same information
as people buying in the private sector. In its response to the consultation process the CIH
proposed a way to operate the single survey for the right to buy that would reduce the burden of
costly surveys by only providing the structural survey once a real commitment had been made by
the tenant to pursue the purchase once they have had regard to all the other information available.
The CIH believes that there would be merit in the Scottish Executive collating all the single surveys
to give a detailed picture of house conditions in the private sector across Scotland. This may assist
both the Scottish Executive (including the Scottish House Condition Survey) and local authorities,
by providing information for their Local Housing Strategies, to gain a better understanding of the
issues affecting private housing conditions.
Part 4 - Licensing of Houses in Multiple Occupation
The CIH supports this part of the Bill but would like the Scottish Executive to ensure that HMO
licensing and private landlord registration interact closely with each other so as not to create an
overly bureaucratic burden on private landlords. This may include the passporting of HMO licence
holders into the registration scheme.
Part 5 - Mobile Homes
The CIH supports this part of the Bill.
Part 6 - Amendment to Criteria Used to Assess Suitability to Act as Landlord
The CIH has been asking for a private landlord registration scheme for a number of years. One
key aspect of this has been ensuring good management by private landlords as well as ensuring
good conditions. However, whilst the private rented housing panel will be able to deal with
complaints relating to housing standards it will not be able to address tenancy or housing
management issues. The CIH believes that its remit should be extended to cover this (see The
Repairing Standard above).
It appears that the Scottish Executive’s proposed Letting Code is unlikely to be developed for a
number of years. It is therefore vital that tenants have a means to redress bad landlords without
having to have recourse to the Sheriff Court. Again the CIH suggests that the extension of the role
of the private rented housing panel will address this. Allied to this should be better information to
landlords so that they are better informed and aware of their rights and responsibilities.
The CIH would like to see a national register of landlords rather than each local authority holding its
own register. This will allow for checks on landlords operating across local authority boundaries
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and prevent possible cases where the landlord is ‘struck off’ the register in one area but remains on
the register in another area. To reduce the burden on landlords is can also allow landlords
operating across boundaries to only need to register once rather than make multiple applications in
a number of different authority areas.
Part 7 - Rights of Entry
The CIH supports this part of the Bill.
Nick Fletcher
Policy and Public Affairs Officer
Chartered Institute of Housing in Scotland
29 April 2005
WRITTEN EVIDENCE FROM OWNERSHIP OPTIONS IN SCOTLAND
Ownership Options is a charity that assists disabled people to find suitable housing, particularly in
the private housing sector. The majority of our board members are disabled.
In Part A of this submission we explain why the Bill proposals will diminish further the financial
support given to disabled people to adapt their homes. We also show that Scottish Executive can
afford to give Scottish disabled people the same right to grant as disabled people in the rest of the
UK.
In Part B we request that the proposed right to adapt rented houses for disabled occupants is
brought into line with the similar right introduced in England and Wales
Part A: The Scheme of Assistance
Why are Adaptations Grants required?
4
Scottish Executive statistics show that only 13% of households including an ambulant disabled
person and 19% of households including a wheelchair user are housed suitably in Scotland. This
equates to 230,000 households including a disabled person that are unsuitably housed.

Figures from the Scottish House Condition Survey suggest that between 50,000 and 60,000
households in the private sector require adaptations. One of the reasons so many disabled people
in this sector are awaiting adaptations is because their generally lower income and higher
expenditure means they have difficulty affording them.
A disabled person with medium to high support needs in full time work faces unmet costs of over
£80 per week5. Nearly 30% of families with a disabled child fall into the UK Government’s ‘absolute
low income’ bracket; the measure of the very poorest families6. A fair and effective grants scheme
is therefore essential to assist disabled people to adapt their homes to suit their needs.
The Failure of the Current Adaptations Scheme
A scheme acknowledged as failing in Scottish Executive research
The current adaptations grant scheme was introduced in 2003 and incorporated a means test for
the first time. The consequence of introducing this test without researching the effect on disabled
people became apparent in research commissioned by Communities Scotland7 last year:

4

Scottish House Condition Survey (Communities Scotland), Scottish Household Survey (Scottish
Executive)
5
Joseph Rowntree Foundation (2004)
6
Family Fund (2004)
7
DTZ Pieda (2004), Mind the gap: An economic evaluation of ownership for disabled people,
Communities Scotland
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‘The adaptations grant system introduced in 2003 is seen as inflexible, to be subject to a postcode
lottery and resulting in disabled people having less access to financial assistance than they did
under the previous grant system’
‘The Scottish Executive may wish to consider changing Housing Improvement Grant to a
mandatory grant to ensure consistency and equality across Scottish local authorities’
The researchers also found that prior to the introduction of the means test 85% of local authority
social work departments ‘topped up’ the basic grant to ensure the adaptation was affordable by the
household. After the tests introduction this dropped to 29%.
The removal of topping up has reduced the ability of disabled people to adapt their homes. It would
not, however, be required if the means test reflected disabled people’s particular circumstances.
During recent discussion, a Scottish Executive staff member admitted they ‘fully accept that there
8
may be cases where (the means test) is not sensitive enough .’
Scotland lags behind the rest of the UK
The same research highlighted the significantly lower support for disabled people requiring
adaptations in Scotland compared to the rest of the UK.
Less right to grant
In England, Wales and Northern Ireland a local authority must grant towards any housing
adaptation required by a disabled person. A disabled person in Scotland has no right to a grant
unless it’s for toilet or bathing facilities9.
Lower maximum grant
In England, Wales and Northern Ireland adaptations grants are capped at £25,000. In Scotland the
cap is 20% lower at £20,000.
Falling behind in means testing
Whilst a means test is applied to adaptation grants across the UK, Northern Ireland and most
recently Wales have removed their means test for applications from the parents of disabled
children. We believe that England will follow suit after its current grant review. In Scotland, parents
continue to be subject to a means test.
No specific scheme for disabled people
Local authorities in England, Wales and Northern Ireland administer a specific and identifiable
adaptations grant scheme for disabled people called the Disabled Facilities Grant. In Scotland,
adaptations are a subsection of a local authority’s Housing Improvement and Repairs Grant
scheme. This funds works to replace lead pipes, refurbish communal stairs and bring houses up to
the ‘tolerable standard’.
It is the inclusion of adaptations grants within a scheme designed for repairs and improvements
that is at the heart of the problem. There is major difference between these two areas that is not
reflected in the current grant scheme:

8
9

x

repairs and improvements are required because of a failure to construct or maintain a
property correctly for current use. Public funds can be seen as paying for the house
owner’s mistake in buying or failing to maintain the property.

x

adaptations are required because someone is born with, or acquires, an impairment or
disability. Public funds are required to negate the extra housing costs incurred because the

Telephone discussion regarding a client referred to Ownership Options by the Scottish Executive
Described in the Act as ‘standard amenities’
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person is disabled, in the same way as Disability Living Allowance is intended to negate
the extra cost of transport, support and daily living.
The Implications of the Housing Bill Proposals for Adaptations Grants
The Bill’s Scheme of Assistance has not been designed, and will not address any of the problems
identified with the current scheme. What’s new is a local authority’s right to decrease financial
support even further. A brief explanation of the proposals in relation to adaptations is contained in
Appendix 1.
Ownership Options has 3 main concerns:
Concern 1: It will create an even worse postcode lottery of adaptations funding
The Scheme of Assistance aims to give greater powers to local authorities to decide how best to
allocate grant funds in their area. We believe this gives too much power to local authorities and
reduces disabled people’s already limited rights.
We believe disabled people have a right to a decent home life. In order to have this, many will
require financial support to adapt their home. The availability of this support should not differ
because of the local authority in which they live.
Unfortunately, our experience and Communities Scotland’s research shows that many local
authorities prioritise other services over support for disabled people.
x

A representative of Glasgow City Council reported how, when given the opportunity in the
past, the Council had ‘decimated’ the adaptations grant fund, raiding it to fund a shortfall in
10
education and other services .

x

Communities Scotland’s research identified one Scottish local authority that would not
grant towards any adaptation other than those they had a legal duty to provide11.

Concern 2: Advice, information and loans will invariably replace adaptations grants
We are concerned that many local authorities will take the option of replacing the provision of grant
funds with advice. Given the choice between providing grants and losing funds for good, or
providing loans and recouping the money at a later date, logic would say that local authorities will
choose loans. Such a move would, however, doubly disadvantage disabled people.
Firstly, disabled people have lower incomes, higher expenditure and more debt than non-disabled
people12. Taking on further debt will only disadvantage them more. Secondly, there is a
fundamentally different result from action to repair or improve a property compared to action to
adapt it:
x

repairs or improvements invariably increase a property’s value, allowing a loan to be repaid
from the increased equity in the property

x

most adaptations significantly devalue a property, meaning a loan has to be repaid from
the already reduced equity in the property

For example, a major adaptation such as installing a lift can easily cost £10,000. Under the
proposals, if the applicant is an owner with equity in the property it is highly likely that they will only
be offered an equity loan in place of grant. This would require the full loan balance, possibly plus
interest, to be repaid when the property is sold. Since the property will have been devalued by

10

Workshop discussion, Housing Improvement Task Force meeting, 2002
DTZ Pieda (2004), Mind the gap: An economic evaluation of ownership for disabled people,
Communities Scotland
12
UK families spend on average £3.10 per week on loan repayment whilst families with a disabled
child spend £60.37; Family Fund (2004)
11
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around £10,000 by the works13 the net cost of the adaptation to the disabled person would total
£20,000.
In contrast, someone using an equity loan of £10,000 to pay for a communal tenement repair would
be highly likely to increase their property’s value by a similar amount due to its improved condition.
The net cost of the repair would therefore to nothing.
Concern 3: The Scheme of Assistance will critically undermine the right for privately renting tenants
to adapt
The proposed right to adapt will not give a disabled tenant a right to leave a property in its adapted
state at the end of the lease. If a disabled tenant requires grant to adapt a property they will almost
certainly require a grant to reinstate the property. They will not have any right to grant to reinstate
the property in the current proposals and this will prevent many adaptations ever taking place.
The local authorities we have discussed the reinstatement issue with are not keen to use what they
see as scarce adaptations funds to remove adaptations. We believe a mandatory status for
reinstatement grants is the only practical solution.
Are the Proposals Justifiable on Cost?
The Bill’s Policy Memorandum states that giving a mandatory status to all adaptations for disabled
people, as in the rest of the UK, would:
‘create a duty on local authorities which in the view of the Executive could be very difficult
14
to comply with, given the potential demand and the likely availability of resources ’
The following would suggest that there are available resources but that they are not being targeted
at disabled people:
x

The Scottish Executive’s new Homestake scheme will, at a conservative estimate, cost £20
million per year. The Executive has clearly chosen to use these funds to support first time
buyers who have no need to buy in preference to those disabled people who have a need
for adaptations.

x

At a meeting with Communities Scotland and the Scottish Executive in December 2004, we
were informed that finding funds to develop social housing was not a problem; it was
capacity of housing associations and the construction industry that was the limiting factor.

15
Ownership Options has used Communities Scotland’s statistics and realistic adaptation cost
16
estimates to calculate the cost of funding all outstanding adaptations that local authority currently
have no legal obligation to provide. The cost is comfortably under £100 million if allowance is made
for the households that will pay for their own adaptations or who contribute to the cost. This
equates to only 5 years of the Homestake budget.

Our Proposals for the Scheme of Assistance
Mandatory grants for adaptations, a minimum of loans for extension and moving
We believe that minimum standards should be laid down within the Housing Bill, to prevent
changing local or national government priorities impacting adversely on disabled people’s ability to
adapt their house.

13

Because a buyer will have to budget to return the property to its original layout.
Housing (Scotland) Bill Policy Memorandum Paragraph 125
15
Adaptations required by private sector tenure from the Scottish House Condition Survey 2002
16
Provided by the City of Edinburgh Council’s Social Work Department
14
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We propose that the following principal should be adopted; that works that devalue a house should
receive grant and works that increase its value should receive a loan as a minimum. This would
result in a simple system where disabled people received:
x
x
x

mandatory grant for all essential adaptations for a disabled person
mandatory grant to reinstate a house previously adapted for a disabled person
a loan finance at a minimum to extend or buy a more suitable house

Removal of the current means test
The current means test diminishes support with adaptations for families with a net household
income over only £13,000. It measures the size and not the sufficiency of the applicant’s income to
meet the housing need. It does not recognise the significant extra costs faced by households
including someone with high access or support needs, or that include more than one disabled
person.
The current means test should no longer be applied to grants for adaptations and should not be
applied to loans for extensions or the acquisition of a more suitable house. This is in line with
Disability Living Allowance which sets the precedent that financial support that aims to negate
disabled people’s extra cost of living should not be means tested.
Part B: The Right for Privately Renting Tenants to Adapt
We are very concerned to see that, once again, disabled people in Scotland will have lesser rights
than in England. In particular:
x

The general balance of power lies with the landlord in Scotland and the tenant in England.
Specifically, in Scotland a tenant will have to show the landlord has been unreasonable; in
England the landlord will have to show that refusal was not unreasonable.

x

The Disability Rights Commission (DRC) will take a significant role in relation to the
proposed right in England and Wales where, for example, they will provide guidance on the
‘reasonableness’ of an adaptation and provide an arbitration service. We believe the DRC
should provide an equal service across the UK.

We believe the Scottish Executive should take steps to ensure the rights, and the support to
enforce these rights through the DRC, are equal throughout Great Britain.
Appendix 1: The Bill Proposals In Relation To Adaptations
Adapting a house to add bathing or toileting facilities
x
x

Current - a local authority must grant towards the provision of such facilities for a
disabled person, but the grant will be means tested i.e. it is a mandatory grant
Proposed – No change

To adapt a house in any other way
x
x

Current - a local authority can choose to provide a means tested grant for any other
adaptation but is under no legal obligation to do so, i.e. it is a discretionary grant.
Proposed - a local authority must provide ‘assistance’ with any other adaptation.
‘Assistance’ is defined as the provision of advice, information, staff time, guaranteeing
loans, buying/managing land or property, providing loans or grants.

To improve a house by extending it to add facilities or space
x
x
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Current - a local authority can choose to provide a means tested grant for an extension
but is under no legal obligation to do so, i.e. it is a discretionary grant.
Proposed – a local authority can choose to offer ‘assistance’

121

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
To acquire or construct a more suitable house
x
x

Current – Grant is not available to acquire or construct a house
Proposed – a local authority can choose to provide ‘assistance’ towards the acquisition
or construction of a property

To reinstate a house previously adapted for the needs of a disabled person
x
x

Current – Grant is not available to reinstate a house previously adapted for a disabled
person
Proposed – a local authority can choose to provide ‘assistance’ towards the costs of
reinstatement

Richard Hamer
Director
Ownership Options
29 April 2005
WRITTEN EVIDENCE FROM DISABILITY RIGHTS COMMISSION
Introduction
The Disability Rights Commission (DRC) is a non-departmental public body established by statute
in 1999. Our goal is a society where all disabled people can participate fully as equal citizens. To
this end, we work in Scotland and across Great Britain to promote equal opportunities for disabled
people, to eliminate discrimination, encourage good practice and advise on law which can impact
on disabled people and the disability equality agenda.
DRC Scotland welcomes the opportunity to give written evidence to the Communities Committee at
Stage 1 of the Housing Scotland Bill. We support the general principles of the Bill, but continue to
have concerns around the issues examined below. We have previously responded to the Scottish
Executive’s July 2004 Maintaining Houses – Preserving Homes consultation, and played an active
role in the passage of the Housing (Scotland) Act 2001. DRC Scotland has enjoyed a helpful and
productive dialogue with the Scottish Executive around the issues of concern to us in the Bill.
More generally, we recognise the notable advances in housing policy and law since the
establishment of devolution in Scotland, advances which have help shape agendas in other parts
of the UK and further afield.
It is perhaps worth reiterating the point made at the outset of our response to the July 2004
consultation:
a home which is not just secure and warm, but accessible and usable, is one of the most
fundamental of human needs. The challenges involved in addressing wider questions of
equality in work, in education, as a consumer and as a citizen are hugely increased if
inequality in housing is not tackled. Anyone denied equal access to appropriate housing is
denied a life of equal independence, autonomy and dignity.
This principle informs the DRC’s written evidence to the committee. In addition, since our response
to the pre-legislative consultation there have been significant developments at a UK level in the law
around disability and housing: the Disability Discrimination Act 2005 has significantly amended the
Disability Discrimination Act 1995, in the process giving tenants in England and Wales significant
new housing rights. These new developments, and their implications for Scotland, are reflected in
the DRC’s priorities in giving evidence to the committee.
There are two main areas on which we would like to comment:
x

Disabled tenants’ rights in relation to adaptations: the DRC strongly supports the
principle that landlords in the privately rented sector should not be able to withhold consent
unreasonably from disabled tenants wishing to make adaptations, and warmly welcomed
the Scottish Executive’s endorsement of this principle in the July 2004 consultation.
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However, developments in housing and disability law at Westminster mean that disabled
tenants in the Scottish privately rented sector could now have significantly less rights than
tenants in England and Wales. Tenants’ rights and landlords’ obligations should be
equivalent across Great Britain: Sections 51 and 52 of the Housing (Scotland) Bill should
be redrafted to this end.
x

Changes to grants, loans and other forms of assistance: To ensure that disabled
people are in practice able to exercise any new right to make adaptations, there must be
accompanying rights to adequate financial support. Changes to the grants system must
come with clear guidance on prioritisation to ensure that the resources and support are in
place to make any new rights to make adaptations a feasible option to disabled
householders.

In addition to these two main points, we will touch on issues around ensuring that, in future,
disabled tenants in Scotland are not put in the position of being unable to access support from the
DRC which would be available in England and Wales.
Private Sector Landlords & Reasonable Consent to Adaptations
The DRC recognises and applauds the Scottish Executive’s intentions in bringing forward
legislation to ensure that landlords in the privately rented sector cannot unreasonably withhold
consent to disabled tenants wishing to make adaptations. However, we are concerned that, in
practice, it could be considerably more difficult to exercise any new housing rights in Scotland than
in England and Wales.
A right for private tenants to make improvements to their homes to accommodate disability, and the
accompanying duty on landlords not to withhold consent unreasonably to such improvements, is
contained in the recently amended Disability Discrimination Act 1995 (DDA). However, as these
rights are tenants’ rights in housing law, which is devolved, they apply only to England and Wales.
This would not be a concern if the provisions of the Housing (Scotland) Bill mirrored those of the
DDA. However, there are fundamental differences between the Scottish and English approaches,
with significantly more robust rights for disabled tenants south of the border than is the case in
Scotland.
(i)Balance of rights between landlord and tenant
The most obvious and problematic of these differences is the balance between the powers of the
landlord and the tenant. This becomes clear if the relevant sections of the two pieces of legislation
are contrasted:
Scotland

England & Wales

S51(3) But a tenant is not entitled to exercise
the right set out in subsection (2) [right to
make adaptations] without the consent of the
landlord, which must not be unreasonably
withheld.

49G(2) If the consent of the landlord is
unreasonably withheld it must be taken to
have been given.

The difference is in effect that in Scotland a tenant could not proceed with improvements, even
where consent has been unreasonably withheld, while in England & Wales he or she could, albeit
only in circumstances where a hypothetical “reasonable man” would consider the landlord’s
decision unreasonable.
Under the DDA, should a dispute need to be resolved by the court, it will be for the landlord to
show that refusal to allow an improvement, or any condition attached to consent, was not
unreasonable (49G(5)). In Scotland, the burden of proof will remain upon the tenant to show the
landlord has been unreasonable.
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(ii) Reasonableness
What is “reasonable” is always a crux question under the DDA. In England & Wales, this issue is
left to the DRC, which will produce guidance. In Scotland, the Housing Bill already contains issues
to be taken into account in S52(1). This will inevitably lead to a cross-border difference in, at the
very least, emphasis, and probably in substance.
(iii) Timescale for raising a court action
Only 21 days are given to tenants to raise an appropriate court action where consent has been
unreasonably withheld or an unreasonable condition imposed. Such a short timescale would in
practice be entirely unworkable. It would also mean that the DRC would be unable to offer
assistance or the use of our conciliation service, a right available to those in England & Wales (See
comments below regarding the DRC’s powers and duties).
(iv) Other issues
The right to improve contained in the DDA is to “facilitate enjoyment” of premises for a disabled
person (S49G(7)), whilst in the Housing Bill it is “for the accommodation, welfare or employment” of
a disabled person (S51(2)). The DDA definition seems wider and more appropriate to the aim of
equality. DRC Scotland appreciates that the wording used in the Bill reflects that used elsewhere
in existing Scottish legislation, but would nevertheless question its appropriateness in this context.
In the Housing Bill, the landlord need only seek consent or approval from third parties if specifically
asked to do so by the tenant. In addition, the tenant must meet the expenses of any such action.
This is very onerous: the assumption should be that the landlord seek third party consent as a
matter of course whenever this is necessary.
The Bill allows for a landlord to impose the condition that a property is re-instated to its former state
at the end of a tenancy; there is however no duty placed upon landlords to reimburse tenants
where improvements carried out enhance the value of the property. The DRC notes that the
Scottish Executive has already accepted the principle that adjustments can constitute an
improvement to a property through the reimbursement provisions in the Housing (Scotland) Act
2001.
Grants, Loans and Assistance
The Policy Memorandum accompanying the Housing (Scotland) Bill states (paragraph 108) that “If
the tenant is unable to afford the costs involved [in making adaptations] then the appropriate
source of any assistance is the local authority or other relevant agencies, not the landlord”. This
raises a further concern the DRC has with the new Bill, a concern not only for those in the private
rented sector, but one that could also impact on disabled home-owners, and those seeking to move
into the privately owned sector.
Any developments around the right to adapt homes in the privately rented sector to meet the needs
of disabled tenants must be linked to access to adequate assistance, so as to make that right a
meaningful one; without a right to adequate assistance – including grants – any new right to make
adaptation will remain beyond the means of many to exercise. Living with an impairment or longterm condition very often entails significant extra cost to the individual concerned: grants for
adaptations to disabled people’s homes should therefore be prioritised within the overall grants
scheme.
DRC Scotland is aware of concerns that, beyond meeting mandatory rights to financial assistance
in the provision of fixed amenities, some councils may seek to discharge their duty to provide
assistance in all other areas through non-financial means. To this end the DRC believes that, in
revising Sections 51 and 52 of the Act, Ministers should look to include provisions making the
linkage between the right to make adaptations and the right to the support to do so. The DRC
notes the powers the bill confers on local authorities and Scottish Ministers at Section 68 (3) & (4):
(3)

Assistance may be provided on such terms as the authority thinks fit (subject
to any provision about such terms made by or under this part)
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(4)

The Scottish Ministers may by regulations make further provision about any
assistance of a type mentioned in subsection (2)(a) to (f) [includes grants,
standard and subsidised loans].

Both in order to ensure that any new right is in practice exercisable, and to ensure consistency
across local authority boundaries, Ministers should use direction-making powers in the Bill to make
it clear that, in determining on what terms assistance is provided, grants for disabled tenants – and
homeowners – are given priority.
It should be made clear what sanctions are in place for councils who fail to meet the provisions in
Section 69 requiring local authorities to prepare and make available their criteria for providing
assistance. It is important to mention here that councils will soon, under the DDA, be subject to a
Disability Equality Duty similar to that already covering public bodies in the area of race. A failure
to give appropriate financial assistance to make adaptations could possibly constitute a breach of
the duty to tackle discrimination and promote disability equality. Similarly, the DDA now covers all
statutory functions of public authority: councils have an anticipatory duty to ensure that they do not
discriminate in the discharge of any function (including those covered in the Housing Bill).
Finally, there must be clear linkage between grants and loans systems. In a capped grants
scheme, there is inevitably an element of arbitrariness as to where the capping figure should be
set; loans arrangements must be designed to complement grants schemes, ensuring that
applicants who require major adaptations to their homes can receive grants to the maximum
amount and thereafter secure a loan to cover any shortfall.
Wider Issues: Right of Disabled tenants in the Privately Rented Sector to support from the
DRC
There is a related challenge for the Scottish Executive, DRC and Westminster Government around
ensuring that the DRC’s powers and duties are equivalent across GB. At present, the law places
powers and duties on the DRC in regard to the new tenants’ rights described above, but only for
England and Wales.
This is due to the way that the new laws have been written. Discrimination law is a reserved matter
under the Scotland Act 1998: thus, normally, any provision would apply across the United
Kingdom. However, the new provisions in the Act (as amended) will not apply to Scotland as they
refer not to discrimination, but to housing law, a devolved matter. This means that the provisions in
the new Act giving the DRC powers and duties to take cases, offer conciliation and issue codes of
practice and guidance, will only apply to England and Wales.
This is more than an academic argument as to the role and function of a statutory body in different
parts of Great Britain. The discrepancy in tenants’ rights examined above could place disabled
tenants in Scotland at a disadvantage, so the absence of a power for a body in Scotland to take
cases, issue guidance or provide conciliation would further exacerbate that disadvantage. A
disabled tenant in the privately rented sector in, for example, Newcastle could in future seek a
range of assistance from the DRC, while an individual one hundred miles to the north in Edinburgh
would have no such recourse. Such a situation would be unacceptable.
In order to ensure parity of support across Great Britain, a mechanism must be identified to ensure
that:
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x

the DRC can prepare and issue a code of practice in Scotland giving practical guidance to
landlords and tenants, equivalent to that provided under the new clause 53A(1D) of the
DDA;

x

such a Scottish code is considered by courts and tribunals in relevant proceedings, in a
similar way to the provisions of clause 54A(8A) of the DDA;

x

the DRC can provide assistance in relation to proceedings taken under Sections 51 and 52
of the Housing (Scotland) Bill, by amending the Disability Rights Commission Act 1999
(DRCA);
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x

there is a power to consider arrangements to provide a conciliation service for any dispute
arising from Section 51 and 52 of the Housing (Scotland) Bill, similar in terms to the power
contained in the DDA (49H(1) and (2)).

The Equality Bill, expected to be reintroduced in the next session of the Westminster Parliament,
may be the appropriate vehicle for such changes. The DRC would be grateful for the committee’s
support in taking this matter forward with the Scottish Executive, the Westminster Parliament and
the UK Government.
Conclusion & Recommendations
DRC Scotland supports the general principles of the Housing (Scotland) Bill. However, we have
two concerns with specifics in the Bill’s provisions around adaptations for disabled people. We
would also draw the committee’s attention to our wider policy concern regarding the DRC’s powers
and duties to assist disabled tenants in the Scottish privately rented sector.
Recommendation 1: Disabled tenants in the privately rented sector across Great Britain deserve a
uniformly high level of rights to make adaptations to their homes. Sections 51 and 52 of the Bill
must be revised to afford the same level of rights to disabled tenants in the privately rented sector
in Scotland as pertain to England and Wales under the Disability Discrimination Act 1995 (as
amended by the Disability Discrimination Act 2005).
Recommendation 2: Disabled people can face significant extra costs in leading independent lives.
Provisions in the Bill giving a right to make adaptations in the privately rented sector should be
accompanied by provisions around the right to adequate financial support in the form of grants and,
where appropriate, loans. This right should also apply to those in, or hoping to move to, the owneroccupier sector. Direction from Ministers as to grant allocation priorities should be such that any
potential for ambiguity or discrepancies across council boundaries is minimised, and councils
should be made aware of the sanctions in place for non-compliance. They should also be aware of
their duties under the DDA in terms of the disability equality duty and DDA coverage of all statutory
functions of public authorities.
Recommendation 3: Disabled people in Scotland should be entitled to the same level of support
from the DRC as people in England and Wales will be entitled to. Steps should be taken to ensure
that the DRC has the power to issue guidance, provide conciliation and take cases under devolved
law; an appropriate mechanism, such as amendments to the Equality Bill at Westminster, should
be identified so as to ensure the necessary amendments are made to reserved legislation, giving
the DRC these powers and duties in Scotland.
Disability Rights Commission
29 April 2005
WRITTEN EVIDENCE FROM DISABILITY AGENDA SCOTLAND
Introduction
Founded in 1998, Disability Agenda Scotland (DAS) is an alliance of Scotland’s major disability
organisations. Together our experience, expertise and interests cover physical disability, sensory
impairment, learning disability, challenging behaviour and mental health problems.
Working closely with the thousands of disabled children, young people and adults, families and
carers involved with the member organisations, DAS aims to:
x
x
x

Influence public policy and legislation
Provide a forum for decision makers and influencers to obtain advice and information.
Promote a better understanding of the diverse experiences, needs and aspirations of
disabled people.

DAS aims to promote the interests of disabled people whose views are hard to reach into the
mainstream of public policy. Views may be hard to reach because people are not involved in
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consultation processes, are not included in or have no influence on lobby groups, have
communication support needs which are not met or are poorly understood, or they may simply not
be asked.
Member organisations are: Capability Scotland; ENABLE; Royal National Institute of the Blind
Scotland; Royal National Institute for Deaf People, Scotland; Scottish Association for Mental Health
and Sense Scotland.
The Housing Bill: Adaptations and equal opportunities in housing
We are confining our evidence to the issue of adaptations, as this is where our experience lies. We
have already submitted a response to the consultation paper Maintaining Houses and Preserving
Homes, outlining a number of our concerns about the approach being taken to the provision of
adaptations. A number of these concerns remain with the introduction of the Housing (Scotland)
Bill. We are taking this opportunity to both emphasise our previous points, which we consider to be
of particular importance, and to provide examples which demonstrate what we consider to be good
and poor practice in relation to the provision of adaptations.
We still hold the view that the provision of adaptations should be dealt with separately from a bill
relating to a particular type of housing tenure. Disabled people often have a more restricted choice
of housing, and new legislation should aim to ensure support for people to access the full range of
housing tenures. Whilst we welcome the attempt to ensure tenants of private landlords can obtain
the adaptations they need, difficulties are not always restricted to the private sector. In December
2000, Disability Agenda Scotland provided a briefing paper for the Cross Party Group on Disability
in relation to the ‘Better Homes for Scotland’s Communities’ consultation document. In it, DAS
noted that 40% of all adapted property is in the private sector, and that 38% of disabled
householders are owner occupiers. A large proportion are therefore in other sectors. Many will
move, or would wish to move, between sectors.
Funding adaptations – a sound investment
Whilst we welcome the requirement to provide grants for disabled people who need adaptations to
their home in section 70 (2), we see that section 69 (1) (b) provides no comfort that this will be a full
grant. Section 51 (11) does not make clear whether expenses relating to approvals will be covered
through a grant to the tenant, and Section 52 (6) compounds the burden on the tenant relating to
expenses, whether or not they receive a positive outcome. Section 52 (2) (b), relating to
reinstatement, imposes an unreasonable burden on the tenant, and, unless a reasonable timescale
is applied, implies that disabled people are expected to limit their aspirations to move on when new
opportunities arise.
Further, means testing as an approach to funding adaptations does not acknowledge the additional
financial burden faced by disabled people, whatever their income. In Section 74 (2), the proposal
for means testing proposes financial assessment of all occupants of the accommodation. This
again fails to acknowledge the additional financial burdens on people who often need to support
disabled people. This implied approach is at odds with that taken by the Disability Living Allowance
benefit, which aims to redress the financial inequalities faced by disabled people. These
fundamentally different approaches suggest an unclear strategic policy direction in relation to
meeting the needs of disabled people, and give the impression of a lack of commitment to the
inclusion agenda.
Possibly of greatest concern is that the approach to funding adaptations seems to suggest that
they are seen as a financial drain on the local authority, when in fact there is evidence to suggest
that they often provide much larger savings, on an ongoing basis, albeit possibly to a different
department of the same authority.
Examples of good practice (and financial savings) are:
x
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The use of smart technology across a network of accommodation, to reduce the need
for support workers to be physically present in a house, except when needed. This
promotes privacy, as well as providing security and reassurance to tenants and their
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x

x

relatives. It also saves revenue funding on a year on year basis through greater
efficiencies. Where this technology is able to remove the need for a worker to stay
overnight in someone’s home, a typical saving could be in the realms of £12,000 per
year. Savings during the day can be greater than this.
Joint working between housing, education and social work to extend the family home.
This enabled the family to share in the care of their adult relative (saving about 65% of
revenue funding which would otherwise have been needed), but also enabled her to
have a separate life when required, supported by paid staff, who did not need to
disrupt family life through their presence.
The provision of Occupational Therapists as part of some local authority housing
departments, to assist in rapid assessment of housing suitability, and the feasibility of
adaptations.

Less positive examples are:
x

x

Changes required by people in connection with visual impairment. For example there
has been difficulty in some areas in having enhanced lighting or colour-contrasting
door ironmongery recognised as an adaptation need, when in fact it could contribute
immeasurably to a person’s independence in their own home (and therefore to be in
less need of paid support), at a relatively low cost.
Individuals and their relatives being injured because they are unable to afford their
assessed contribution to adaptation costs, and have to carry out tasks in an unsafe
manner. The result of this can be additional costs to the health service, and a massive
restriction of opportunities for the disabled person. A family we are aware of has
recently been advised to take out a second mortgage to fund necessary adaptations,
as they will be unable to pay their assessed contribution.

These examples could apply equally across housing tenures, hence the need for the existence of
organisations specifically geared to resolving housing difficulties for disabled people.
Conclusion
We wish to re-iterate the statements we made in our previous paper:
x
x

Any change in legislation which affects disabled people must be aimed at redressing
the disadvantages which arise as a result of disability. We believe that the funding
approach outlined in the Housing (Scotland) Bill does not do this.
Adaptations are an issue of difficulty across all types of housing tenure, as well as in
other areas of life, such as the workplace. We welcome that, since the previous
consultation, they have been acknowledged as an area for further discussion, but still
believe that more disabled people, and those who support them, would have been able
to share their views and experiences had the issue been addressed separately from
this Bill.

Megan Wilson
Sense Scotland on behalf of Disability Agenda Scotland
11 May 2005
WRITTEN EVIDENCE FROM ACCESSIBLE HOUSING SOLUTIONS
Background
Glasgow Centre for Inclusive Living (GCIL) is a democratically accountable user led organisation
which was set up in 1996 to promote and support independent living options for disabled people in
Glasgow.
GCIL is run by & for disabled people and importantly employs disabled people to provide a range of
user-led and needs based services. (85% of our directors and over 75% of staff are disabled
people). GCIL is a registered charity and company limited by guarantee.
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GCIL’s core mission is ‘To provide practical information, advice and training to assist disabled
people to develop their own support systems, tailored to meet their individual needs.’ To this end,
GCIL provides information, training, personal assistance support and housing advice services.
GCIL supports and promotes the social model of disability. This recognises that disability is
caused by the barriers that people with impairments meet in everyday life.
GCIL’s core services include:
x Accessible Housing Solutions - provides a range of housing information,
advice and advocacy services
x Employment Solutions – provides employment opportunities for economically
inactive disabled people, mainly within the housing sector.
x Inclusive Living Solutions – information advice and advocacy around
independent living, Direct payments, ILF etc
x Training Solutions – training on all aspects of managing an independent living
package, training for Personal Assistants, Disability Equality training,
Disability Discrimination Act training Disability Etiquette Training and
Customer care etc etc.
x Access Solutions – Access Audit service for information and advice on how to
create environments for all to use
x Payroll Solutions – assistance with payroll for PA employers, calculating
PAYE and NI, producing payslips etc.
The most major development in GCIL’s services has been the development of the Housing and
Employment Services which became operational in 2001. GCIL took a strategic decision to develop
these specific services because it became obvious that the lack of accessible and suitable housing
was a major barrier preventing disabled people living independent lives, with access to all the
opportunities most non-disabled people have and take for granted. It can be impossible to take up
employment, educational or social and recreational opportunities if you can’t get in and out of your
own house, or if the living environment is so difficult and hostile that it takes all your time and
energy just to do the basics, like bathing, washing, eating etc.
Accessible Housing Solutions deals with around 1000 enquiries a year from disabled people in
housing need. Over the past 3 years it has set up 2 databases to help match needs with resources
more effectively. The Glasgow Disabled Persons Housing Register (GDPHR) records details of the
housing needs of around 300 disabled people in housing need (ie people whose current house
cannot be adapted and need to move). Secondly the Glasgow Register of adapted and accessible
property records information from 80 housing providers on a total of 47,557 properties in and
around Glasgow: 527 are fully wheelchair accessible (1.10%) and 1,667 are Barrier Free (3.51%).
The full breakdown is as follows:
Access

No.

Full wheelchair(FW)
Barrier free(BF)
Some adaptations
No adaptations
Sheltered
Sheltered F/W
Sheltered B/F
Very sheltered

528
1,667
2,284
40,341
1,764
143
625
206

% of overall stock
1.11%
3.51%
4.80%
84.83%
3.71%
0.30%
1.31%
0.43%

Enquiries can be on a broad range of housing related issues, benefits advice, adaptations and
equipment issues and where the current house is totally unsuitable assistance to find another
house. AHS has therefore helped over 280 individuals and families find a more appropriate
housing solution.
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Comments on the Housing (Scotland) Bill
Chapter 2 – Local Housing Strategies
We would have liked to see a greater requirement for the needs of disabled people to be identified
within LHS. Local Authorities should be required to identify both supply and demand for accessible
housing in their area and then have a planning and development strategy to meet identified unmet
need within a reasonable timescale (across all tenures, not just social rented sector).
Glasgow City Council have identified a shortfall of 4200 Barrier Free and fully wheelchair
accessible properties for disabled people. Yet their LHS includes provision for building
approximately 57 fully wheelchair accessible houses over the next three years. We are aware of
ongoing developments across the city where the housing needs of disabled citizens have not been
taken into account, (ie Oatlands over 400 new houses and not one fully wheelchair accessible unit
included).
Chapter 7 - Adaptations
Disabled people have been given a qualified right to make reasonable adaptations to a rented
property. This is a positive change to be welcomed, in the past landlords could refuse even the
most minor adaptations, such as a handrail or replacement door handles for people with arthritis
etc. However, we would agree with the comments made by Ownership Options in Scotland in
regard to this section.
Part 2 - Assistance for Housing Purposes
We do not agree with introduction of a LOAN option for adaptations required by disabled people
due to their impairment. Disabled People are already significantly less well off, have lower
incomes, are less likely to be in employment, are less likely to be in owner occupation and
generally have significant institutional barriers limiting their participation in society. People have no
choice in whether they are disabled or not and should not be penalised for circumstances beyond
their control. It has been shown beyond doubt that impairment related adaptations can decrease
the value of a house. We are aware of a number of clients who have had to pay to remove
adaptations before they could sell the property - there is therefore a significant difference between
standard improvement grants and disability adaptation grants.
If the Government is serious about Social Inclusion and helping disabled people access
employment and educational opportunities then disability adaptation grants must not penalise the
individual, assistance must continue to be given by Grant and disabled people must have a legal
right to this assistance.
We would like to see the Scottish Parliament follow the example of both the Northern Ireland and
Welsh Assemblies and abolish the means test for disability adaptations grants for families with
disabled children. Edwina Hart, Social Justice and Regeneration Minister for Wales said “Until
now, many families with disabled children have had to pay out of their own pockets to adapt their
homes for the needs of their children and applicants for grants were subject to a complex means
test…we hope to make one aspect of their lives easier and level the playing field for all regardless
of income.” I would ask the Committee to consider moving away from this punitive approach to
funding adaptations through complex means tests or indeed loans and to follow the positive
example set by other parts of the UK.
Any changes must only be considered after real consultation and independent research has taken
place with disabled people and organisations OF disabled people.
General
We believe that all legislation should be benchmarked and equality proofed against the
fundamental principles set out in the Prime Ministers Strategy Units paper “Improving the Life
Chances of Disabled People”.
This report from the strategy unit recognised that the built environment has been designed largely
to cater for healthy adults without impairments. This has resulted in a long legacy of infrastructure –
especially in houses, buildings and transport which is inaccessible to disabled people.
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There is a need to move to increased awareness of the institutional discrimination which continues
to isolate and exclude disabled people within Scotland and to introduce policy, guidance and
procedures which address this exclusion.
Grant Carson, Manager
Housing and Employment Services
Glasgow Centre for Inclusive Living (GCIL)
5 May 2005
WRITTEN EVIDENCE FROM SCOTTISH ASSOCIATION OF LANDLORDS
The Directors of the Scottish Association of Landlords (SAL) welcomes the opportunity to provide
written evidence to the Communities Committee on behalf of members and consultees to its Policy
& Parliamentary Affairs Committee.
Our Association’s membership represents a diverse range of private landlords operating
throughout Scotland including corporate professional landlords and some who act as agents for
landlords. SAL aims to promote good practice in the private rented sector and act as a conduit
between landlords and local and central government to best reflect the overall views and interests
of those member landlords operating in the sector.
Although SAL will be able to provide further oral evidence before the Committee on 11 May 2005
the SAL would like to draw the Communities Committee attention to the following main issues of
concern to our members in this bill:
Defect, Disrepair & Repairing Standard
Whilst SAL is cognisant of the need to address the now outdated ‘Tolerable Standard’ as outlined
in Schedule 10 of the Housing (Scotland) 1988 Act and welcomes the opportunity to debate the
introduction of a new ‘Repairing Standard’, we would like to reflect concern that these new
standards do seem to be higher than those already existing in Schedule 4 of the 2001 Act for
RSL’s. In recognising the need to introduce a new standard we do have serious concerns that, yet
again, a differential is stated between repairing standards in both social and private rented housing
sectors.
The SAL would like all landlords to have regard to the same standards as they should apply to all
tenancies and not just the PRS and goes further to support the suggestion that all written leases
should include an explicit statement of repairing obligations on the part of the landlord. However,
SAL would welcome further clarification on the proposal for landlords to carry out a repair
inspection before every let, which potentially could be every six months. How extensive is the
repair inspection expected to be and what resultant impact will this have on rents increases to
tenants?
Whilst SAL does accept that RSL’s are subject to other forms of regulation in this regard we also
believe that any differential is inequitable and could cause confusion for tenants.
Electrical/Gas Appliance Safety & Basic Thermal Insulation
From views sought from members, SAL sees no reason to object to extending the tolerable
standard to include thermal insulation and the requirement that installations for the supply,
distribution and use of electrical power be adequate and safe for use. However, some concern was
raised with regard to how to define what is electrically ‘safe’ and what qualifications are required of
engineers carrying out these safety inspections. On consulting with SELECT (Electrical Contractors
Association of Scotland) concern has been raised about the standards in which electrical checks
are bench marked against as many practitioners who are not members of a regulatory body in
Scotland.
From gathering responses together from members there appears to be a great deal of confusion
with regard to: what details are required to determine basic thermal insulation, who will carry out
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such tests, and at what cost? In addition, SAL is of the opinion that any additional costs incurred
will undoubtedly be passed onto the tenant and all endeavours should be made to minimise such
costs.
SAL also wishes to comment on the initial costing of these alterations as detailed in the Financial
Memorandum to the Bill which estimates such costs to be in the region of £2 million to £4 million.
Such work will, require to be carried out, at least potentially, six months from enactment of this part
of the bill and may prove too onerous for some landlords unless some form of grant aid funding is
made available. This is of course assuming that such tests, or requirement for works to be carried
out, form part of the ‘works to carried out’ report required to be given to tenants at the beginning of
their tenancy.
The Private Rented Sector Housing Tribunal
The SAL welcomes this proposal as a much more ‘user friendly’ approach to dealing with landlords
refusing to carry out essential repairs on the understanding that any hearing would impartially deal
with any case and ensure all parties have ‘equality of arms’ when evidence is presented and
representation made. Indeed, further consideration to extend this service to give landlords the right
to bring tenants to a tribunal who refuse to give access to do essential repairs would be most
welcome by landlords who, like tenants, only have redress through the courts.
The Rent Assessment Committee seems an excellent model on which to base this tribunal and its
members, with additional training, should be most able to deal with the cases put before them.
As previously noted SAL is keen to see equal standards across all tenure and would respectfully
recommend that consideration is given to these tribunals becoming cross-tenure. Although
Communities Scotland is delegated the responsibility to regulate RSL’s it is often reported that
social tenants do not have ‘easy access’ to redress through a tribunal system and are often not
able to exercise the same ability to move as some private tenants. This often involves high costs
and moving away from their living area of choice where they have family and local ties. Such
Tribunals, if cross-tenure, would be much better regarded by ALL tenants as fair and equitable if
ALL tenants had equal rights to access such a service.
Houses in Multiple Occupation
The SAL is clearly of the opinion that there is a need for HMO Legislation to be framed as primary
legislation in order for there to be parity in regulations and welcome the possibility that Scottish
Ministers could direct how licencing fees are determined. Existing legislation allows Local
Authorities to impose additional regulations and set fees which has proven to both confuse and
frustrate many private landlords seeking licences in more than one local authority. A new legislative
framework would be seen as a very positive step towards developing consistency in regulations
throughout Scotland, which we believe is essential in developing any national licencing scheme.
Given the experience reported from members since the orders were introduced in 2000, SAL would
respectfully suggest that this Bill places importance on such introduction, sooner rather than later,
in order to minimise further confusion and the consequence of HMO Landlords leaving the market
place.
Extending the National Registration Scheme for Private Landlords
The SAL has long supported a national registration scheme which we hoped would be developed
and administered by the Executive and not devolved to Local Authorities. The current conditions
detailed under the Anti-social Behaviour (Scotland) Act 2004, like HMO Licencing, would appear to
add further confusion for landlords who are required to comply with different registration tests in
different authorities. In light of the fact that registration schemes have yet to be implemented, SAL
strongly recommends that the National Registration Scheme is not extended to include additional
regulations until such time as the existing scheme can properly be implemented and evaluated.
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Adaptations for Disabled Occupants
SAL supports the ethos that tenants with disabilities are able to carry out adaptations to their home.
However, we do exercise caution in issuing blanked rights for tenants and compulsion on landlords
to comply. Although grants are available to qualifying tenants to carry out such adaptations, many
disabled tenants may not have the resources to restore the property to its original condition at the
end of the tenancy.
Member landlords, along with other interested bodies, have noted such concerns with SAL and
have even suggested that where it was not previously their practice to take a security deposit from
tenants they might now consider doing so in the event that any remedial work is required once a
tenant vacates. Members also raised further raised questions as to who will pay for such
reinstatement where a tenant dies or abandons the property.
Perhaps the Committee could give further consideration and guidance to what adaptations they
might deem ‘reasonable’ given the circumstances of the particular tenant concerned.
Conclusion
The SAL welcomes the opportunity to debate these important issues which impact on the PRS in
Scotland. However, we do exercise caution on imposing further regulation on a sector of Scottish
society that operates on market forces and relies on individual investors providing vital housing
stock for tenants who often are unable to access other housing options of their choice.
Ultimately SAL is concerned that further regulations and resultant costs will, at best, only further
increase rent levels and reduce the opportunity for many tenants to access private rented
accommodation, or at worst, further deter existing and new private landlords from investing in the
sector.
The above comments reflect the collective opinion of the Directors and Members of the Scottish
Association of Landlords, who welcomed the opportunity to contribute its opinion on the Stage 1
debate of this Bill.
John Blackwood
Director
Policy & Parliamentary Affairs
Scottish Association of Landlords
20 April 2005
WRITTEN EVIDENCE FROM NATIONAL FEDERATION OF RESIDENTIAL LANDLORDS
The National Federation of Residential Landlords (NFRL) was established in 1996 to represent the
interests of landlords throughout the United Kingdom nationally. NFRL has no individual members
but represents some 40+ landlords’ associations. It has two member associations in Scotland.
General
With the popularity of buy-to-let properties, some landlords have property investments in a number
of regions throughout the United Kingdom and do not confine their portfolios to any one particular
area, as used to be the case with traditional landlords. It is important therefore that the Scottish
Executive is aware of current investment trends. In particular, standards should ideally be set
nationally in order that landlords purchasing in different areas of Scotland are well aware of the
regulations and are not confused by different standards set by the various local authorities.
NFRL supports reasonable regulation and works with local authorities on that basis. The Scottish
Executive needs to make its position clear to private sector landlords and in doing so should
encourage good practice and seek to achieve reasonable standards from those landlords who
perhaps do not fully understand their obligations. This should be done by encouragement in the
first instance, with enforcement as the last resort. Imposing high standards must be matched by
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rental income, and in setting any standards there must be a balance between the rent achievable
and the standards set, otherwise private landlords will believe that the Scottish Executive is only
interested in providing high quality accommodation with no regard to the cost of doing so. In such
circumstances, grant assistance must be made available, otherwise, with rising prices in Scotland,
good landlords may well sell up and seek alternative, more attractive, investment opportunities.
Regulations and standards must be proportionate and fair, and must take into account that
landlords are not regarded as businesses but simply “an activity”. It is unreasonable for landlords
to be expected to act as businesses whilst being taxed as investors, with all the disadvantages that
causes. The Scottish Executive should look seriously at what landlords are being required to do –
and why! No landlord should be required to do anything that is the responsibility of others, e.g. the
conduct of tenants when out of the property is a matter for local authorities and the police, and not
a matter that landlords can be required to be responsible for. The regulations should be made fair
and not simply give rights to tenants and responsibilities to landlords. Tenants have obligations,
through the tenancy agreement, to honour their responsibilities. Most do, some do not. The
regulations in the Housing Bill should be set to deal with such matters in a positive way. For
example, the biggest problem affecting all landlords, which is ignored by most governments, is rent
arrears. The lengthy process of obtaining possession whilst the tenant remains in the property
choosing not to pay the rent is unreasonable, and it would be a boost for decent landlords and a
warning to those unreasonable tenants who decline to pay the rent if such action could be referred
and dealt with, in straightforward cases, to the Private Rented Housing Panel instead of the courts.
Such amendments to the regulations would demonstrate that the Scottish Parliament is intent on
being fair to both landlords and tenants alike, and not just placing more regulation on landlords and
rights on tenants without also dealing with the landlord’s rights.
It is noted that the private rented sector in Scotland accounts for only 7.5% of all dwellings in
Scotland and therefore represents only a very small percentage of the total stock in Scotland, as
compared with 27% being provided by social housing providers. This in itself must demonstrate
the reluctance of private landlords to enter the market in Scotland, and if the Housing Executive
wishes to encourage more landlords to let in Scotland, then it needs to ensure that the
opportunities and returns are there, balanced by fair regulation. That is the challenge, otherwise
there will be an even smaller private rented sector in Scotland.
Notice 8T5
When giving an assured shorthold tenancy, landlords are required to serve a Notice 8T5 prior to
the tenant accepting the tenancy. Failure to do so results in an unintended assured tenancy being
created. Assured shorthold tenancies have been in existence for over 16 years and although there
may have been some justification for the form at that time, there is certainly no justification for it
now. A similar form was used in England until 1996. The default position for any tenancy should
be the assured shorthold tenancy and not the assured tenancy.
Housing Renewal Areas
The Report (page 6) suggests that the properties with the highest levels of critical and urgent repair
are in the private rented sector. As this represents 7.5% of all properties (some 177,450 units of
accommodation) efforts should be made to target such properties, with grant assistance to bring
them up to a reasonable standard. No doubt, many of these properties are formed of older stock,
where the cost of bringing them up to the proposed standards will be high. NFRL is concerned
about the way in which it is proposed to set up Housing Renewal Areas (HRAs). It appears that the
proposal is for local authorities to make a draft HRA designation, then consider representations. It
would be more constructive if before deciding to make a designation certain procedures be carried
out by the local authority. For example, is the area run down through causes other than lack of
maintenance of properties, i.e. graffiti, neglected communal areas, etc? It appears that restricting
the HRA to the physical condition of properties alone is missing the opportunity of dealing with
renewal of the area, as compared with the renewal of individual properties. The first consideration
should be whether an accreditation scheme for the area could be set up, bringing in tenants,
owners and landlords, and the grant assistance that will need to be made available. The
participation of tenants, as well as landlords, is essential, as they occupy the properties and (in the
main) are responsible for the condition of the area. HRAs should only be granted by the Housing
Executive if all other means of dealing with specific problems fail. The policy should be to

134


485

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
encourage the best landlords, tenants and owners to work with the local authority to encourage
those who may not be so responsible to bring their properties up to standard.
The Tolerable Standard
The Tolerable Standard appears reasonable, except where “the provision of satisfactory thermal
insulation” has been added. The older the property, the more difficult it is to bring it up to a
reasonable standard of thermal insulation – the cost of which, particularly in cases where houses
are multi-occupied and with solid wall construction, can be exorbitant and often not cost effective.
The current grants for thermal insulation, in the main, do not include properties in multiple
occupation. This situation must be addressed before thermal standards are made a part of the
Tolerable Standard. Tenants have a choice of where they live, and provided they understand the
thermal rating of a property, can make a choice as to whether to live there or not. If minimum
thermal standards are introduced without careful thought and without significant grant assistance,
NFRL considers that many landlords will simply sell their properties, as they will not be able to
meet such expensive requirements and continue to have a viable investment.
NFRL also believes that it is unfair to look at properties and compare those properties with current
building regulation standards. Soundproofing in any multi-occupied property is a major expense.
Properties that are old and were converted a number of years ago will never produce proper
returns if required to be brought up to modern-day standards. From our investigations, there is a
good choice of properties available to private tenants, and in these circumstances, provided a
property is sound and fit for the purpose, a tenant has a choice of whether to take that property or
another one meeting higher standards (no doubt at a higher rent). If, however, the economically
poor are unable to access properties at reasonable rents simply because landlords are forced to
meet high standards in all properties, then the cheaper rented properties will disappear and social
housing providers will have to house those who cannot afford to access the private rented sector.
A similar situation applied with rest homes in England, where the standards were set to such high
levels that a significant number of rest home providers simply could not meet those standards and
make a profit, and therefore were forced to empty their properties and sell up, thus causing a
significant shortage of such accommodation. Government realised its mistake and, in effect,
cancelled the new standards, by which time many providers of such accommodation had sold up
and the shortage continued. NFRL considers that to impose higher standards and regulations, all
of which cost money and time, does not necessarily make for a better product – often only a more
expensive one. The Housing Executive needs to think clearly about what it is doing, for what
purpose, and achieve an acceptable balance between its requirements and the benefits to the
tenants that it states it is helping. NFRL is concerned that the Executive listens too much to those
who only wish to see the private rented sector destroyed rather than flourishing, and the more
difficult those organisations can be to make it happen, the better for them. Often they forget the
very tenants they allege to be representing.
The Repairing Standard
There seems to be some confusion over what the Repairing Standards are all about. Shelter
believes that they should include management standards, whereas the Repairing Standard should
reflect only the standard of the condition of the property, and licensing/registration should deal with
the standards of management. The two should not be confused.
Private Rented Housing Panel
NFRL supports all proposals that take away the need for housing matters to be referred to courts,
and supports the Private Rented Housing Panel. It has no objection to the make up of the Panel
and very much supports the independence of it. It appears, however, that the Panel’s duties are
being restricted to complaints by tenants of disrepair and backed by substantial enforcement
powers. The Scottish Executive appears to have missed an opportunity to include within the
Panel’s responsibilities dealing with simple cases of rent arrears. Very few private landlords have
not been affected by rent arrears, and under the current legal procedures have to suffer nonpayment of rent for long periods whilst seeking possession through the courts. Most landlords
understand the need to maintain properties in a reasonable order. Most carry out their obligations.
Landlords do not consider that they are being treated fairly by Government in respect of rent
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arrears. In many countries, rent arrears are dealt with by tribunals, with the usual appeal process.
It would be a significant plus point if the Scottish Parliament took account of the serious position
landlords are faced with when tenants simply don’t pay the rent and landlords are left for months
with no income, yet are expected to continue to maintain the property in a proper manner. The
objective of Government in ensuring that properties are maintained properly should be balanced by
an understanding that no income means no money to do repairs, and should proportionately
introduce a system for possession that does not involve use of the courts and is quick and
effective, if only to act as a deterrent to tenants who do not pay their rent. The rights of tenants to
have their rent reduced by up to 90% if repairs are not carried out contrasts very unfavourably with
the inaction of Government to deal with tenants who pay no rent at all, and goes to demonstrate an
unfavourable attitude towards private landlords.
Grant assistance
When considering grant assistance to landlords for improvement/repairs, any test of resources
should be confined to the income from the property the subject of the grant application, and not to
other income/assets of the landlord.
Private rented housing – Disabled adaptations
Most landlords would not be opposed to reasonable adaptations for the assistance of disabled
tenants. The cost of any adaptations must be the responsibility of the tenant, and equally there
must be adequate provisions for the property to be reinstated to its original condition once the
tenant vacates. It is not reasonable to expect a landlord to be responsible either for the cost of any
adaptations or for the reinstatement at the property once those adaptations are no longer required.
It is for the Government to ensure that regulations are in place that will deal with the situation and
not, in the event, leave the landlord to pay for reinstatement of the property when the adaptations
are no longer required.
Licensing of Houses in Multiple Occupation
NFRL is supportive of set national minimum standards and a national fee structure. However, as
mentioned earlier, it is most concerned with fee structures that do not reflect the cost of licensing or
impose unreasonable and onerous obligations on landlords that do nothing to benefit the property
or the tenants. The fee structure should be set to benefit good landlords, and the better the
property, the lower the fee. For example, accreditation schemes should be set up by local
authorities. Such schemes should be voluntary and have benefits both for landlords and tenants,
but not impossibly high standards. Any member of a voluntary accreditation scheme should be
able to access licensing at a substantially reduced cost to the normal fee. Any member of a
professional landlords’ association with an approved Code of Conduct should equally be allowed a
substantial discount on the fee. The properties subject to mandatory licensing, i.e. higher risk
properties, should be only those that really do constitute a risk, and NFRL suggests that no
property under three storeys should be considered a high risk property unless there are substantial
management problems with it, for which additional licensing could be used. The licences, it is
suggested, will be issued for three years, but why not five, as has been introduced in England,
which should, in effect, reduce the cost of the licensing operation.
If the regulations are to be backed by criminal sanctions, they must be clear and proportionate to
the problems that they are set to deal with. NFRL supports self-certification, and those landlords
who belong to professional associations or are in accreditation schemes should be able to selfcertify their properties, with random inspections only. NFRL also considers that it should be
unnecessary for local authorities to have to regularly inspect the higher risk properties, as they
would be governed by fire alarm checks, gas certificates, electrical certificates, etc, and the only
need to inspect, other than on a programmed basis (but not frequently), should be by complaint.
It is important that local authorities are given the opportunity to review the current schemes before
any new arrangements are brought into practice. It is also unreasonable that a local authority does
not have to grant a licence for a period of up to 12 months. All local authorities should be required
to grant a licence / provisional licence within a period of, say, 21 days or issue a certificate that the
property is deemed to be provisionally licensed until such a time as an inspection is carried out,
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and that inspection, dependent on the rating of the property, could be at any time up to, say, three
years, to ensure an even programme of work. It is not good practice for landlords to be given
appeal periods of between 14 and 28 days and local authorities be given up to 12 months to grant
a licence. If landlords are required to act quickly, local authorities should not be treated in a
different manner.
Public Information Register
To ensure no breach of landlords’ Human Rights, a register of HMOs available to the public should
only contain information to the effect that the property is licensed/registered, and no personal
information about the landlord.
Management of private sector properties
NFRL supports voluntary accreditation schemes, provided they have a balance between
obligations and benefits and are not simply weighted with obligations on landlords. Dealing with
disrepair by informal consultation and dealing with Housing Benefit applications for accredited
landlords in a fast-track system are two examples of benefits that could well be incorporated into
accreditation schemes.
NFRL believes that any landlord should be allowed to manage property, provided there has been
no serious complaint against him/her over the preceding three years or that he/she has not been
convicted of any practice affecting the management of properties. No landlord should be required,
as part of being given a licence, to deal with anti-social behaviour outside the property. As
mentioned earlier, such behaviour is the responsibility of the persons causing the problems. All
behaviour by tenants and their friends outside the property is a matter of public order, which is the
responsibility of the police and local authority, who must not be allowed to devolve that
responsibility onto third parties.
Summary
NFRL supports reasonable regulation that allows landlords to operate in a manner where they take
responsibility for the condition and management of their properties but in a way that still allows
them to make a reasonable return on their investment. Imposing unachievable standards will not
affect those landlords who are buying modern purpose-built properties for letting to professional
persons but will, in the main, affect those who provide accommodation to the economically poor at
reasonable rents. If Government imposes regulations that make it impossible for those landlords to
meet such regulations and obtain a return from their properties, the result will be that they will find
other forms of investment and leave the residential letting market. Government should bear in
mind that it will then face the problems emanating from such regulations by having to make
provision for housing those who cannot be housed in the private rented sector. Keeping a fair and
proportionate balance to regulations and cost of those regulations is paramount to the success of
licensing and standards in the private rented sector and for ensuring that the sector thrives.
Mike Stimpson
Chair
National Federation of Residential Landlords
5 May 2005
WRITTEN EVIDENCE FROM SCOTTISH RURAL PROPERTY AND BUSINESS ASSOCIATION
(SRPBA)
Introduction
The Scottish Rural Property and Business Association Limited (“SRPBA”) uniquely represents the
interests of both land managers and land based businesses in rural Scotland. It welcomes the
opportunity to present both oral and written evidence to the Committee in respect of the Housing
(Scotland) Bill.
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Our members play a vital role in providing housing in rural areas where no-one else can or, in
many cases is prepared, to do so. The Deputy First Minister has publicly acknowledged the
importance of the part rural landlords can play in Scotland’s overall housing strategy. In fact
improvement of standards in the rural private rented sector (“PRS”) is already underway and is one
of the success stories of rural Scotland over the last 25 years. Through the introduction of the short
tenancy17 and then the short assured tenancies18, owners of rural housing have been encouraged
to let previously vacant housing and more importantly to spend money improving it as a return
could be obtained on the rent. SRPBA believes there is a responsibility therefore not to stifle this
trend through unnecessary or unbalanced statutory intervention.
Housing in rural areas encompasses a wide variety of properties and tenures, perhaps more so
than in the urban setting. The average private property owner in rural Scotland may manage rented
housing on standard short assured terms, some of much longer durations, as well as holiday lets,
tied properties for employees and houses rented at nominal levels, for example for retired
employees. Housing is not often the primary focus of the business. Increasingly however,
investment in the PRS is being considered in an effort to diversify away from traditional agricultural
activities to try to maintain a level of return. Increasing bureaucracy and unnecessary statutory
intervention as well as resultant increasing costs are concerns for all sectors of the economy, and
this is no different for rural property owners.
General Comments
There must be balance in the legislation
Poor condition in some cases will be the result of poor owner management, but in others it must be
recognised that poor tenant care has contributed to the deterioration of property condition. Raising
standards across the sector requires fairness in the allocation of responsibilities (with enforcement
mechanisms) for BOTH landlords and tenants. The Bill introduces new remedies (for example
repairing standard enforcement orders and rent relief orders) for tenants to enforce the increased
standards, and more detailed comments are given on this below. However, there is a marked lack
of reciprocal statutory support for the owner’s remedies.
If further statutory intervention on landlord’s rights and remedies is to be perceived as acceptable,
there is merit in incorporating a basic statutory code of conduct on occupation for tenants. The
Antisocial Behaviour etc (Scotland) Act 2004 imposes further responsibilities upon landlords
(punishable by severe penalties) in dealing with tenants’ bad behaviour. If that is to be justifiable
then equally failure to uphold minimum standards should attract similar penalties for a tenant.
SRPBA believes landlord-tenant relationships can be adequately catered for in contractual
arrangements between the parties. Enabling enforcement of those contracts in a quick and cheap
way (for both parties) may be a reasonable solution, rather than creating statutory offences and
enforcement mechanisms for one of the parties only. There is a danger of drafting legislation based
on an assumption, which we believe to be flawed, that all landlords wish to avoid their
responsibilities and that all tenants will comply with theirs. The result of such an exercise would be
to produce unbalanced and unpalatable law for many, and could discourage private investment in
housing.
The Housing Bill cannot be viewed in isolation.
19
It is expected that some of the anticipated (but unknown) costs of implementing the Bill
(particularly the repairing standard) will be recoverable through increased rents. Once again, the
role of rural landlords in provision of housing cannot be overstated. If this role is to continue and
indeed be encouraged then costs must be absorbed elsewhere.
The interaction between the Bill and other legislation cannot be ignored. Additional regulation of
private water supplies20, for example, is likely to impact upon rural landlords at the same time as
the Housing Act and will in many cases result in substantial costs in testing and upgrading
17

The Tenants’ Rights etc. (Scotland) Act 1980
Housing (Scotland) Act 1988
19
See Table Summary of Costs at page 45 of the Explanatory Notes
20
The draft Private Water Supplies (Scotland) Regulations 2005
18
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supplies. The proposed maximum charge of £630 for testing a supply21 may well exceed the
annual surplus from a typical rented property. The proposed grant assistance for works to improve
supplies (£650)22 falls substantially short of the anticipated cost to many owners. These regulations
will almost exclusively affect the rural housing stock. The effect may be that it becomes unviable to
keep some rural properties in the rented sector. This surely must be contrary to the whole ethos
behind the proposed legislation.
Additionally, revaluation for Council Tax, working from recent Welsh experience, is likely to result in
a large proportion of rural properties being placed in higher tax bands. In order to maintain a vibrant
rented sector it may simply not be possible to increase rents to meet costs where tenants are not
willing or able to pay increased rent as well as increased council tax.
Interaction with the existing function of Local Authorities should be considered in relation to
delivering the objectives of the Housing Bill, particularly through Local Housing Strategies
(LHS’s)23. The way in which the rural PRS develops will emerge in the priorities given to it in LSH
reviews. This should be used as the mechanism to identify priorities and define criteria for grants
and assistance. An opportunity to extend the scope of LHSs is already contained in Part 1 of the
Bill.24
There must be an understanding of the context and background in which the rural housing sector
operates.
A driver behind the Bill has been a concern that a proportion of houses in the PRS is “below
standard”. As mentioned above, standards have been improving in the rural PRS through
increased investment and ability to enter into more viable leasing structures, which are acceptable
to both parties. Where poor condition exists, the reasons will differ between the urban and the rural
ends of the PRS spectrum. Solutions to housing issues must be looked at in context. For example,
in rural areas there is a preponderance of older houses25, equally many houses are in remote or
inaccessible locations. These issues affect costs so many rural landowners face tighter margins.
The result of this, combined with a perceived imbalance in the respective parties’ statutory duties
and obligations in the Bill, risks forcing many rural property owners to sell off unprofitable houses.
SRPBA believes more consideration must be given to these factors in the Housing Bill.
Time and Funding must be made available to deliver the objectives of the legislation
It is essential that an appropriate timescale and adequate funding be made available if PRS
property is to be improved in such a way that is sustainable, affordable and acceptable for all
involved. The penalties for non-compliance with repairing standard orders are draconian (loss of
rent AND criminal sanctions/fines AND loss of “fit and proper” status) so there must be reasonable
time allowed to phase repairs and the standard of work required must also be reasonable.
As a comparison, Registered Social Landlords will have until 2015 to bring their properties up to
26
the Scottish Housing Quality Standard and, in addition, will receive funding towards these works.
There should be parity for the PRS. There is an even greater issue at the lower rent end of the
market where margins are tighter. These are the houses which could be leased at affordable rents.
Increasing costs may make that even more difficult. The mechanism may already be in place
through the Rent Registration Service (Scotland) to select properties in the PRS for grant aid.
The increased duties regarding tolerable and repairing standards are being introduced
retrospectively (see ss 11 and 12). This seems to be becoming a frequent characteristic of new law
affecting the rural sector; a worrying trend from the perspective of the adverse effect on society’s
21

See paragraph 28 of the Partial Regulatory Impact Assessment for the draft Private Water
Supplies (Scotland) Regulations
22
See paragraph 24 of the Scottish Executive consultation paper 2005/6
23
see section 89 of the Housing (Scotland) Act 2001
24
see page 5, Section 10
25
Figures drawn from the 2002 House Condition Survey show that 23% of owner occupied homes;
2.4% of local authority housing; 15% of housing association housing; but 57% of PRS houses were
built before 1919.
26
The Scottish Housing Quality Standard: delivery plan guidance, Communities Scotland, July
2004
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reasonable expectations of how it is governed and the human rights implications which follow.
SRPBA would stress again the time and cost implications of the new standards. Property owners
should be able to phase in works over a reasonable timescale, preferably through existing planned
maintenance programs.
The Tolerable Standard (Part 1, Chapter 3)
Mandatory Grant Assistance should be retained
Mandatory grants should be retained to meet costs which will be incurred for works required to
comply with the increased tolerable standard. The argument put forward to justify removal of the
link between the tolerable standard and mandatory grants (i.e. that lack of resources and
mandatory grant funding discourages local authorities from enforcing the tolerable standard) is not
an acceptable or sound one. The answer surely is that if insufficient funds are being made
available to local authorities to perform this function then allocation of further funds must be
prioritised.
27
“Satisfactory” thermal insulation must be judged with regard to the age/condition of the house and
be consistent with the repairing standard. This requirement is going to affect the PRS
disproportionately owing to the preponderance of older houses in that sector.

There will be costs not only in carrying out checks on the electricity installations28, but also in the
resultant works which may be recommended by the professionals. Particularly in older properties
the full picture of the state of the wiring may not be evident from cursory inspection of the earthing
and connections into the main board. In many cases full rewiring is likely to be recommended
where there may be even a possibility of liability falling on the party carrying out the inspection. The
Explanatory Notes accompanying the Bill29 indicate that “some” of the estimated cost of £2 - 4
million “might be covered by grants”. This is not sufficient comfort. Increasing rents to cover
increased costs imposed by statutory requirements may be incompatible with continued delivery of
rented housing.
The Repairing Standard (Part 1, Chapter 4)
Clarification is required on the types of tenancy affected
It is not clear which types of tenancy are excluded from the requirements of the Repairing Standard
(s12). The standard applies to any “tenancy” (which specifically includes a tied house for an
agricultural worker) unless it is an agricultural tenancy under the Agricultural Holdings (Scotland)
Act 1991.30
There are various forms of agricultural tenancy other than under the Agricultural Holdings
(Scotland) Act 1991, for example tenancies under the Agricultural Holdings (Scotland) Act 2003.
Are these also excluded from the duty? Owners of agricultural holdings already have obligations in
terms of the condition of any fixed equipment provided under the lease (including buildings)31.
The relationship between agricultural tenants and sub-tenants as well as between the main tenant
and other occupiers (such as employees, holiday lets etc) also needs to be clarified. On whom do
the duties fall in these cases?
It would also need to be clarified why the tied houses included in the definition of tenancy are
restricted to only to those used by agricultural workers and no other professions32? The narrow
definition of “agricultural worker” used in the Bill (referring to the Agricultural Wages (Scotland) Act

27

see s11(2) (a)of the Bill at page 5
see s11(2)(c) of the Bill at page 5
29
See the summary table of additional costs arising from the Housing (Scotland) Bill contained at
page 45 of the Explanatory Notes
30
see section 12 (Tenancies to which the repairing standard duty applies) and section 168
(Interpretation)
31
see section 16 of the Agricultural Holdings (Act) 2003
32
see section 168 at page 91 of the Bill
28

140


491

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
1949) does not include many types of employment traditionally associated with the rural sector
such as, forestry workers, fish farm workers and horticultural workers.
Tenant’s obligation to notify must be stated
S14(3)(a)33 states that the landlord’s duty to ensure the house meets the repairing standard at all
times during the tenancy applies only where the tenant notifies the landlord or he becomes
otherwise aware. It is important that the tenant is “obliged” to notify the landlord of damage or
disrepair promptly otherwise further expense may be required due to deterioration in the condition
of the property where there is delay in the landlord becoming aware of the problem.
It should be made clearer that damage or disrepair caused by negligent or careless acts and/or
omissions of the tenant or those for whom the tenant is responsible or has permitted in or on the
premises, will result in the repairing standard duty not applying. A reference to the tenant’s duty to
use the house in a “proper” manner is vague and open to different interpretations which in turn can
lead to costly and time consuming disputes34. In the meantime the landlord is likely to have had to
expend money in repairing damage due to a tenant’s carelessness. The difficulty in recovering this
money from the tenant in some circumstances should not be underestimated.
Clarity on repairing leases required
S16(1)(a) states an exception to the repairing standard duty for what are known as “repairing
leases” where a tenant takes a lease at a minimal rent on the understanding that he will improve
the property at his own cost. The wording of the section only covers leases where the tenant is
“required” to undertake work. In practice many of these arrangements are structured so that there
is no express obligation in the lease to carry out the repairs because this may result in an
immediate tax liability for the landlord in respect of the value of the works which may be carried out.
The ability to grant leases where repairs are “permitted or” required should therefore be covered.
The Executive must play a greater role in providing information
S20(2) deals with the role of the landlord in providing information to the tenant regarding the effects
of the legislation. SRPBA believes that Scottish Ministers “must” (rather than “may”) issue guidance
on the form and content of information which is to be provided to tenants about the duties under the
legislation. However, this should not be restricted to information about the landlord’s duties. Such
information (and the guidance issued in respect of the same) should incorporate the respective
duties and the effect of the legislation for both landlord and tenant. A standard pack of information
produced by the Scottish Executive would seem to make most sense and would reduce the
financial burden for landlords in complying with this statutory duty.
The Private Rented Housing Panels and Committees should be streamlined (sections 21- 29)
There is an opportunity to streamline the proposed panel/committee arrangement. There seems no
35
good reason to have to pass applications through the panel first, and then to the committee . The
panel seems to simply act as a filter, which is a role the committees should be capable of
performing. This should be more cost effective and less complicated for all involved. The procedure
in the Bill does not reflect the current roles played by the rent assessment panel and committee.
For example, fair rent applications are currently made directly to the committee.
Clarity is required in the drafting
Chapter 4 of Part 1 regarding Private Rented Housing Panels and Private Rented Housing
Committees and Schedule 2 are generally confusing. Firstly, one must refer to the Rent (Scotland)
Act 1984 and Housing (Scotland) Act 1988 for panel procedure, but the 2005 Housing Bill for the
committee procedure. Also, Section 22(5) states that Schedule 2 makes further provision for
applications “under this section” but that is incorrect. Section 22 and Schedule 2 deal with two
different things. Section 22 deals with applications to the panel and Schedule 2 deals with
procedure for the committees.

33

see page 7 of the Bill
see section 16(b)(i) at page 7
35
see section 22 and 23
34
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There is “triple jeopardy” for landlords in the enforcement of the repairing standard
Regarding S27 (rent relief orders), whilst we acknowledge that rent relief orders are intended to be
a measure of last resort, it should be noted that there is a potential “triple jeopardy” here. Rent
relief orders combined with fines for breach of the enforcement order are draconian penalties for
landlords, combined further with the potential of loss of registration status and associated separate
penalties. Tenants already have the effective common law remedy of withholding rent if the
landlord fails to meet his obligations, until those obligations are met. This could sensibly be
enshrined in statute. Relieving the tenant of the obligation to pay rent altogether may well act as an
incentive for some tenants to hinder repairs and indeed create the necessity for more, in order to
avoid rental liability.
Additionally, there must be safeguards to ensure there is no unreasonable or disproportionate
burden in complying with the enforcement order in terms of adequate time and resources. This is
particularly important in remote areas where the availability of tradesmen etc must be factored into
the committee’s decision (also for listed buildings). Committees must be obliged to take factors
which are peculiar to the locality of the particular house into account in reaching decisions. A period
which is a reasonable timescale in one area e.g. to carry out plumbing works, may be completely
unrealistic in a remote rural situation.
Clarity required in the appeals procedures
36
In S62(4) there appears to be an omission. The parties should be able to appeal the decision to
make the repairing standard enforcement order in the first place (rather than just the decision to
vary or revoke it).
In S63(5), there is a discrepancy between the SPICe briefing and the draft Bill. SPICe, at page 14
of its report, envisages that either landlord or tenant could appeal against the panel’s decision to
accept/reject an application. However the Bill only allows an appeal on this point by the tenant. It is
possible that the president (and there is no requirement for anyone else to be involved in the
decision) may not have all the evidence in front of him/her in order to ascertain whether an
application is reasonable or frivolous or even vexatious. This discrepancy needs to be rectified.
Statutory Orders – Work Notices, Maintenance Orders Etc (Sections 30 – 41 And 42-50)37
The proposed system of statutory notices and orders does not appear to simplify the current
system.
The SPICe Briefing (at page 22) states that the Bill proposes to simplify the framework and
introduce flexibility by introducing a single statutory housing notice. However, the use of Housing
Renewal Area Designations38, Work Notices39 and Maintenance Orders40 as well as retaining
closing orders and demolition orders seems to contradict this aim.
Lack of stock in PRS may make part 1, Chapter 5 unworkable (Repair, Improvement and
Demolition of Houses).
In some cases the health of the occupant may be endangered by works proceeding, but in many
cases landlords in the PRS will not have a suitable stock of vacant houses to enable occupants to
be re-housed whilst works proceed. S31(1) allows work notices to be suspended if the health of the
occupant would be endangered by the work proceeding, but does not give any assurance of the
length of suspension. In these cases work notices should be able to be suspended until the
property becomes vacant or alternatively the local authority must assume responsibility to re-house
the occupant until works are completed.
Work Notices and Maintenance plans are served upon owners but if the property is tenanted by an
agricultural tenant, may have no recourse to grants or assistance.
An anomaly is mentioned below in the section “Grants and Assistance”. The party on whom
statutory notices are served must be able to avail of assistance to implement that order.
36

Chapter 8 at page 31 of the Bill
Chapters 5 and 6, pages 14 to 24 of the Bill
38
chapter 1 of part the Bill
39
see section 33
40
see section 42
37
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Adaptations for Disabled Tenants (Part 1, Chapter 7 - Sections 51 And 52)
Disproportionate effect on older properties.
SRPBA appreciates the necessity for disabled tenants to have the opportunity to live in a property
which is not unreasonably restrictive or difficult to access and enjoy. In the absence of an adequate
stock of adapted private rented houses then it makes sense for tenants, in some cases, to be able
to make adaptations to existing houses. More recently constructed houses will be required to
comply with Building Regulations Technical Standards, so the impact of this section may be less
for these properties. Older properties will once again be affected more by this part of the Bill, and in
turn, rural properties may therefore be disproportionately affected.
Disability is very widely defined and the range of potential adaptations will equally be very wide.
Some could involve fairly substantial structural alterations which are expensive and time
consuming to reinstate. Even though landlords may take costs and possibility of reinstatement into
41
consideration in consenting to works , it will facilitate more consents being given notwithstanding
the cost of reinstatement, if there is some reassurance that if the tenant is unable or unwilling to
pay for reinstatement at the end of the lease, then funding will be made available from local
authorities directly to the landlord – (a bond perhaps?). The emphasis in this part of the Bill must be
on reasonableness, as is the case throughout Disability Discrimination legislation generally.
Clarity is required in the purpose of adaptations
In S51(2) it is unclear why “employment” is included as one of the purposes for adaptations by a
tenant in relation to his/her occupation of a private house as his/her main residence. Many leases
of houses may prohibit business use perhaps to comply with a title restriction or for other reasons –
the ability to adapt it for use for employment should not imply a permission to use it for that
employment if this is prohibited by the lease.
Tenant must provide sufficient detail of the proposed works and standard of workmanship
In S51(4) it seems reasonable that a tenant must be required to supply sufficient detail of the
proposed works. At the moment there is no standard of the detail specified. Plans and
specifications should be provided with details of materials, standards of workmanship and finishes.
42
The 1 month period for the landlord’s response should not start running until reasonable detail
has been provided. Guidance could be taken from the similar provisions in the Disability
Discrimination Act 1995 and ancillary Codes of Practice.
The landlord must not be placed in breach of title or other obligations
S51(10) should make it clear that approvals required not only under “enactments” (for example
planning permission and building control approval) but superior leases, title or other contractual
arrangements as well.
Length of lease must be a reasonable factor in considering landlord’s consent.
In S52(1) it should be made clear that it will also be reasonable to have regard to the remaining
duration of the lease in considering any application by a tenant. It may well be unreasonable to
expect a landlord to consent to major structural adaptations for example where there is a 6 month
lease or only a few months left on a longer lease.
Assistance and Grants (Sections 68 – 94)

43

Flexibility should not be at the expense of the PRS
SRPBA supports the element of flexibility in giving assistance for repair and improvements but, as
indicated above, strongly believe that mandatory grants should be retained for works required to
bring houses up to the increased tolerable standard.
In the longer term this is simply good value for money for the taxpayer. Mandatory financial
assistance is the only way of ensuring that the rural housing stock is prevented from falling into
dereliction or being removed from the rented sector by sale or the increase in rents to meet
additional costs. There is an existing willingness amongst rural landlords to continue to improve
41

see section 52 © and (e)
see section 51(6)
43
Part 2 of the Bill, pages 35 to 50 of the Bill
42
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standards and deliver quality housing, but removal of any financial incentive to improve properties
will be counterproductive to the continued delivery of rented housing.
Who is a “person” for the purposes of S68?
Local Authorities may provide assistance to a person in connection with a defined list of types of
work. This is very vague. Clarification is required on what is meant by “person”. Will this include
trusts, partnerships, firms etc?
Viability of project should be the criteria rather than means testing of applicant.
S74 of the Bill introduces the concept of means testing in determining the applicant’s contribution
towards any grants. In any event, we question the validity in Data Protection terms of requiring
information on the financial circumstances of anyone other than the applicant.
Section 74 (2) purports to permit the financial circumstances of the applicant’s spouse or children
or even a lodger to be taken into account where none of these parties may have any interest in the
property. This section appears to have been drafted only with the owner-occupier in mind. How do
the provisions affect the PRS? SRPBA believes that either improvement work is worth doing or it is
not. The emphasis should surely be on the viability of the project rather than the individual
circumstances.
The introduction of means testing in our view misses one of the main objectives of the Bill. If the
delivery of quality housing is to be a priority then the Bill as drafted will not improve the present
position as regards the stock and supply of such housing. The processes laid down in the Bill
should not hinder strategic housing investment.
Securities should only affect the applicant’s interest
In section 77(2) it is worth clarifying that standard securities can only be in respect of the
applicant’s interest in the property. Where the applicant is the tenant, the security should not affect
the heritable interest.
Lease terms should not be overridden by grant conditions
S80 sets out various conditions which must apply to grant aided work. It should be a condition of
any grant or loan given to a tenant, that the tenant complies with any condition in the lease
regarding obtaining landlord’s consent for alterations. Even where works are required to bring a
house to a particular standard, if the tenant is making an application for grant aid, the local
authority should ensure that the tenant notifies the landlord and is not breaching contractual
obligations.
Grant conditions need to be clarified
S80(4) states that one of the grant conditions is that the house must not be used other than as a
private dwelling; but goes on to state that this “does not prevent the use of part of the house as a
shop or office or for business, trade or professional purposes”. This appears to be a contradiction.
The foregoing condition also raises the question of whether an owner would be obliged to repay a
grant if a property changed from being occupied under a short assured tenancy to a holiday let, if
the latter is deemed to be a business.
Clarification is required on whether provisions apply to the owner or the applicant
The conditions listed in section 80 only apply to the “owner”. In S82 and 83 which deal with
discharge and breach of grant conditions, reference is made only to the “owner” again. If the grant
application is made by an occupier/tenant, then the conditions should apply to the applicant rather
than solely the owner.
In the case of agricultural tenants, who are deemed to be “the” owners by virtue of section 90
(rather than “an” owner), we believe it is unclear whether the heritable owner is able to apply for
grants or if he could be liable for breaches of grant conditions.
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Consistency is required between Part 1 (Work Notices/Maintenance Plans) and the mechanisms
for Grants and Assistance.
These sections must also be read in light of the provisions regarding Work Notices and
Maintenance Orders (Chapters 5 and 6 – see our comments above). In those sections there is no
provision whereby an agricultural tenant is deemed to be the owner. Therefore the landlord of a
tenanted farm could find himself in the position of having a Work Notice served upon him, but no
ability to avail of grant assistance to carry out the works
Information on the Sale of Houses (Sections 95 To 116)44
Definition of “house” is required (section 95).
The provisions relating to Information on the Sale of a House refers to any house on the market
which is available for sale with vacant possession. There appears to be an omission in that there is
no definition of a “house”. It may possibly be implied that the provisions only apply to single
residential units, but this needs to be clarified by way of specific exemptions for mixed
commercial/residential or industrial/residential units as well as farm sales or portfolio sales.
The extent of the information required in the “prescribed documents” must be clarified (section
101).
In order to ascertain the impact of these provisions, more guidance is needed on the content of the
“prescribed documents” and what will be required from sellers. For example will full structural
surveys be mandatory? If that were the case, and farm sales were not exempt then sellers will find
themselves having to carry out full surveys on each vacant cottage. In many cases the normal
commercially minded purchaser of a farm or estate may not go to this expense or trouble if the
main value is in the land and farming business.
Mobile Homes (Sections 150 – 154)

45

SRPBA question the relevance of these amendments to the Housing Bill.
Whilst SRPBA does not have any major concerns about the content of this part of the Bill, we
question whether the Housing Bill is the appropriate place for such provisions. Part 5 of the Bill
does not in fact relate to housing and only amends the Mobile Homes Act 1983 and the Caravan
Sites Act 1968. These amendments would be better placed in separate amending legislation.
Registration and the Fit and Proper Landlord Test46
The scope of the Letting Code is very wide.
S155 of the Bill states that the Letting Code will relate to tenancies AND occupancy arrangements
and so will be much wider in effect than even the repairing standard. We question the necessity for
this discrepancy.
Procedure for issuing the Letting Code needs clarified
The Scottish Ministers have power to issue the Code without it being subject to parliamentary
procedure and scrutiny. The reason stated47 is that it is not a statement of obligations upon
landlords but rather a statement of accepted good practice. However, the Code will inevitably be
taken into account by private rented housing committees in deciding whether as Landlord has been
acting reasonably etc and therefore have the force of quasi law. This parallels the Access Code
issued in terms of Part 1 of the Land Reform (Scotland) Act, which was laid before parliament. We
believe the Letting Code should receive similar treatment.
The Housing Bill affords an opportunity to review Part 7 of the Anti-Social Behaviour etc (Scotland)
Act 2004.
Part 7 of the 2004 Act provides for cessation of rent as a penalty upon landlords who fail to take
reasonable steps to deal with anti social tenants. The more sensible approach would be for rent to
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Part 3 at pages 50 to 57 of the Bill
Part 5 pages 75 to 81 of the Bill
46
Part 6, pages 81 and 82 of the Bill
47
See page 14 of the Explanatory Notes accompanying the Bill
45
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be retained by the local authority rather than the tenant being freed of his rental liability.48 This
rather inequitably appears to reward anti-social tenants for their behaviour and this deficiency could
be rectified in the Housing Bill.
Clarification required on the registration process
Registration should be made as simple and cost effective as possible. Guidance should be issued
as soon as possible. It will be important to ensure that a landlord is not prevented from registering
in the future simply because he had employed a poor agent in the past. Clarification is also
required on who actually registers in the situation of a firm (individual agent or firm) or trust (the
trust or the individual trustee).
Conclusion
SRPBA believes that the Housing Bill must reflect an understanding of the wider context of the
private housing sector, particularly the rural PRS. Over the last 25 years, standards have been
improving in the rural sector on the basis of the current legal framework. The undoing of the effects
of decades of rent control and over-regulation cannot happen overnight and must be encouraged.
Rural property owners would share the goal of vibrant rural communities and the provision of
quality rented housing is vital for that goal to be achieved so must be nurtured. A vibrant PRS (and
in addition, a willingness amongst property owners to become involved in provision of affordable
housing) will be stifled by unbalanced legislation which is perceived to be unduly onerous on
owners.
Jackie McCreery
Legal Adviser
Scottish Rural Property and Business Association Limited
2 May 2005
WRITTEN EVIDENCE FROM SCOTTISH ESTATES BUSINESS GROUP (SEBG)
Background
The Scottish Estates Business Group (SEBG) represents a group of progressive land-based
estates with significant agricultural and rural business interests. It aims to promote a modern
business approach in the management of Scotland's land resource in ways which deliver social,
economic and environmental benefits. The Group seeks to secure a sustainable and prosperous
future for rural areas.
Estates are proven business models that assist the development of smaller rural businesses, and
landowners and estates have a vital role to play in the ongoing and future development and
prosperity of Scotland. SEBG is committed to rural economies and its members work hard across
Scotland to stimulate enterprise and economic development.
General Principles of the Housing Bill
Scotland’s estates have for long been major providers of property to let, most particularly in rural
areas. SEBG members currently manage in excess of 3,000 private let properties across Scotland,
mostly in rural areas, so issues related to the condition and maintenance of rural housing are ones
with which the Group has much experience. From a rural let sector perspective, we recognise the
measures contained in the Housing Bill aim to address issues of below Tolerable Standard (TS)
housing, establishing an updated repairing standard and introducing means for tenants to address
landlord obligations and believe landlords should have little to fear from the measures proposed.
In principle SEBG applauds the Executive’s intention to address property condition and offer our
full support, but would caution that Government must ensure that mechanisms are put in place to
ensure this policy aim can be delivered. We suggest that the support currently made available by
Communities Scotland to Registered Social Landlords (RSLs) should be extended to rural housing
48

see sections 71 and 72 of the Antisocial Behaviour etc (Scotland) Act 2004
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providers in the Private Let Sector (PLS), who are already serving a vital role in providing
affordable accommodation, particularly in rural areas outwith the reach of the RSLs.
Role of the Private Let Sector
The PLS provides a large proportion of housing to let and has an important role to play, particularly
in rural areas, so needs to be encouraged, rather than dissuaded from letting. The vast majority of
the PLS is run responsibly and contributes significantly to Scotland’s housing needs, particularly in
the countryside where potential for expansion of the housing stock is limited. It is right to tackle
those who fail to or cannot live up to their proper obligations. But if the burden of regulation and
enforcement become too great, then the consequent risk would be that some landlords may be
dissuaded from letting at all, at a time when affordable rented property is already in short supply.
It will be important, when implementing measures to help local authorities enforce maintenance
legislation, that they are able to continue to work constructively with the majority whilst having the
powers necessary to address the minority. SEBG believes an effective way to achieve this would
be for the closer involvement of the PLS in the development of Local Housing Strategies, with
representation on Local Housing Forums forming part of that approach.
Availability of skilled contractors
The ultimate aim of the proposals – improvement of the Scottish housing stock to above TS and an
updated and clearly defined Repairing Standard (RS) – is to be applauded. However, delivery of
these objectives will depend not only on the commitment and ability of landlords to complete
required repairs and improvements timeously, but on the availability of suitably skilled contractors
to carry out the work. Most landlords do not employ building, plumbing, electrical staff and so on
but subcontract local suppliers – generally in short supply.
Indeed, this problem can be particularly acute in rural areas, where landlords are often small
landowners or farmers who do not have the skills to maintain properties themselves. They need
professional support and access to trades skills for the proper maintenance of let properties and
often find it difficult to source the range of necessary skills locally. Local authorities must take
account of the availability or otherwise of relevant skills when considering the use and timing of
their enforcement powers.
One approach to help tackle this difficulty might be for the PLS to develop closer links with their
local authorities and with those social landlords with access to maintenance contractors, in the
management and maintenance of let property. Such links might see, as a quid pro quo, certain
newly vacated properties in the private sector being offered to social landlords for the placement of
prospective tenants.
Availability of housing in rural areas
The well-being of Scotland’s countryside depends on its ability to maintain a social fabric which
provides for key workers with traditional skills and for those who are supporting emerging rural
industries. Yet without sufficient affordable housing, Scotland’s rural economic development is at
risk. In the past, the availability of rural accommodation was less of a problem, with landowners
providing for estate workers and gaps in provision addressed by local authorities.
But right to buy for council tenants allied to recent shifts in lifestyles and an upsurge in second
home ownership have fuelled rocketing house prices, with a resultant shortage of affordable
housing in rural areas. Rural local authorities themselves are unable to provide enough properties,
so now more than ever depend on provision by the PLS in areas outwith the reach of the RSLs.
The Housing (Scotland) Act 1988 and the introduction of short assured tenancies with rents at
market levels gave considerable confidence to landlords to let houses.
Sight should not be lost of the fact that the letting of property is a commercial operation for private
landlords. Nevertheless, and particularly in rural areas, many choose to include in their mix of
properties for let an element of affordable housing to ensure the maintenance of an adequate local
skills base as well as to support the local community.
For many rural communities, private
landlords have assumed the role of key providers of affordable rented accommodation for those
who cannot afford to buy.
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The solution to the issue of supply and condition of housing in rural areas cannot be solved by
focusing only on increasing standards and by strengthening the powers of local authorities to
enforce repairs. The role that the PLS can and does play must also be recognised and supported
by funding designed to bridge the financial gap where property is serving a vital social purpose.
The issue of lack of resources needs to be addressed where the local private sector cannot meet
demand for improved services unaided.
The Tolerable Standard
Whilst it is right to review the TS at regular intervals, and appropriate at times to raise levels of
what is considered acceptable property condition, there must be some recognition that Scotland’s
housing stock, particularly in rural areas, dates back for decades and in many cases centuries.
Some properties of such vintage, which already contribute much to Scotland’s built heritage, are
unsuited to modern methods and standards, for example insulation and resistance to rising or
penetrating damp.
In many cases the costs of upgrading this type of older property to the TS in remote and rural areas
will be disproportionately expensive when compared to rental income, which is very often hardly
sufficient to cover present routine maintenance costs. This is because of the combined effects of
the traditional design of older rural property and building materials used in them and the costs
associated with providing services to remote locations, as well as the lower levels of rental income
they generate.
Often, older rural properties are expensive to maintain but there is no real alternative use for them.
When measured against higher building and insulation standards, their viability may become
questionable if landlords are asked to do too much too soon without any assistance. Some
recognition of the need for flexibility of approach in such cases in applying tighter regulation
requires to be built into the legislation, if such properties are not to be lost to the housing sector.
It should also be borne in mind that where landlords in rural areas take active measures to ensure
that properties are let to key workers rather than made available on the open market – and this is
common practice among progressive owners – the consequence can be lower rental levels. Whilst
this may be of benefit to the local community, a consequence is that less funding may be available
to upgrade property.
SEBG would be concerned if increased regulation and bureaucracy led such landlords to take the
easier option and sell up or reallocate the properties to the second home or holiday market. The
risk would be the loss of properties not only to the local let sector but also to the local community
through spiraling property prices and the upsurge in purchase of second homes in rural areas by
urban dwellers. Another unavoidable consequence of increasing standards, regulation and
accompanying administration would be upward pressure on rental levels.
The Repairing Standard
The present RS, the minimum statutory standard of habitable condition as applied to the RSL
sector, is currently set out in a very detailed Schedule which makes explicit the tests against which
all housing is presently measured, and what constitutes failure when assessed against the RS.
The revised RS, as proposed by the legislation, will provide a more up to date assessment of
privately rented accommodation.
However, it is important that landlords are aware of the revised and specific standards against
which their property is to be measured. Tenants, too, need to know what to expect of their rented
accommodation and their own responsibilities, as well as what constitutes failure of the RS.
SEBG would welcome the publication of a detailed schedule to the new RS, giving clear guidelines
and examples of what is regarded as acceptable or unacceptable condition, to underpin
maintenance plans and also to avoid unnecessary resort by tenants to the Private Rented Housing
Panel (PRHP) for arbitration. National consistency in interpretation of guidelines will be important,
but sufficient flexibility should be written into the guidelines to allow account to be taken of local
conditions.
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The inclusion in the Bill of a requirement that the age, character and location of property should be
taken into account in any assessment of whether the RS has been met is welcomed, since as
stated earlier, many rural properties in particular are unsuited to modern methods and standards.
A phased introduction of increased standards would also be helpful for landlords of these types of
properties when planning any upgrading work they may necessitate, allowing them to take account
of the availability of finance and skilled labour in effecting improvements.
SEBG would also welcome some flexibility in the requirement to give 24 hours notice in writing of
proposed remedial or maintenance work. This restriction could be a block on progress as well as
overly bureaucratic, in those cases where the alternatives of notification and agreement by e-mail
or by telephone may be available and acceptable to both parties.
Private Rented Housing Panel and Committees
The proposed Private Rented Housing Panel (PRHP) and its supporting Private Rented Housing
Committees (PRHCs) offer recourse for tenants against private landlords who do not adhere to
their statutory repairing obligations. However, as with the RS, SEBG is concerned that there
should be a measure of national consistency across regional Committees in their handling of tenant
applications.
Guidance on good practice is needed so that landlords can be made aware of the criteria against
which applications are assessed and how they might best comply with regulations and carry out
their responsibilities properly.
It will also be important that regional knowledge contributes to PRHC assessments and arbitrations
so, for example, landlords and managers can be clear about what the PRHC regards as
constituting “unreasonable delay”, bearing in mind local conditions which may apply, such as lack
of availability of skilled contractors and tradesmen.
Regional or indeed local points of contact for both landlord and tenant with their local PRHC would
further aid the development of a partnership approach between landlords, tenants and PRHCs.
If appropriately established, the PRHCs could become helpful tools in the proper management of
property maintenance, with both landlord and tenant being made fully aware of what to expect and
what constitutes reasonable service by landlords.
SEBG would be pleased to work with the PRHP and its PRHCs to assist in putting together the
type of guidance which would be of most assistance to landlords in the proper management of their
tenancy obligations. Further, we suggest that tenant representative organisations should similarly
play a role in helping to define what tenants may or may not expect of their landlords.
Overall
Legislation needs to allow for the development of an inclusive and constructive role for the private
sector in maintaining and upgrading the standard of Scotland’s let property sector, rather than
seeking to achieve improved standards by regulation and penalty alone. Standards need to be
easily measured and unambiguous to enable both landlords and tenants to be clear about their
obligations and rights.
Closer liaison and partnership between the PLS, Registered Social Landlords, Local Housing
Forums and local authorities should help support a constructive and unified approach which should
ensure the provision of affordable housing of a suitable standard.
Andrew Bruce Wootton
Deputy Chairman
Scottish Estates Business Group (SEBG)
27 April 2005
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housing renewal areas. It can sometimes be
difficult to work out exactly the level of resources
that will be required to ensure that innovations
such as housing renewal areas are successful.
We are simply raising the issue at the moment.
Once the bill is implemented, the Scottish
Executive and the Scottish Parliament will have to
monitor the amount of money that local authorities
find that they need in order to resource the
housing renewal areas and ensure that those
resources are made available.

Scottish Parliament
Communities Committee
Wednesday 11 May 2005
[THE CONVENER opened the meeting at 09:39]

Housing (Scotland) Bill: Stage 1

Once legislation is passed, it is important to
ensure that it can be implemented. We need to
learn lessons in that regard from our experiences
with previous pieces of legislation. For example,
there were concerns that the financial resources
that would enable the aims of the Homelessness
etc (Scotland) Act 2003 to be met were not being
made available.

The Convener (Karen Whitefield): Welcome to
the 15th meeting of the Communities Committee in
2005. Today, as a continuation of our stage 1
consideration of the Housing Scotland Bill, we will
hear evidence from four panels of witnesses.
I welcome Nick Fletcher, who is the policy and
public affairs officer of the Chartered Institute of
Housing in Scotland and apologise for the fact that
the committee is starting a little late this morning.

The Convener: Your concern is not that the
financial memorandum is way off the mark at the
moment, but that there must be proper scrutiny
once the bill is enacted to ensure that sufficient
resources are available.

The Executive has consulted on the bill. Has it
done so effectively? Has your organisation been
able to engage in that consultation process as
constructively as you would have liked?

Nick Fletcher: Basically, we are flagging up the
issue to ensure that, once the bill has gone
through Parliament, people start considering
exactly what resources are required. Until detailed
plans are developed for housing renewal areas, it
will be difficult to say how much money will be
required.

Nick Fletcher (Chartered Institute of Housing
in Scotland): Yes, the Executive has consulted
extremely widely. We were involved in the housing
improvement task force, which was set up in 2001
to start developing proposals for tightening up the
private sector. My director, Alan Ferguson, was an
individual member of the task force, which
produced two reports that were consulted on quite
widely and were responded to. That led to the
“Maintaining Houses - Preserving Homes”
consultation last October and, again, we fed into
that. We are now starting to feed into the process
of the Housing (Scotland) Bill. There has been a
lot of consultation and discussion across the
housing sector.

Patrick Harvie (Glasgow) (Green): In your
submission, you say that the definition of the
tolerable standard should address the total
thermal performance of the house. Could you tell
us more about the reasons behind that
suggestion?
Nick Fletcher: We have supported the
extension of the definition to require “satisfactory
thermal insulation” rather than basic thermal
insulation. If we are to tackle fuel poverty, it is
important to ensure that we have a good standard
of insulation for properties. Work will be done at a
later date to define exactly what is meant by
thermal insulation in relation to the tolerable
standard. At this stage, we must consider the
performance of the building as a whole. Thermal
insulation is not just about filling cavity walls.
There are many properties where we cannot fill
cavity walls, such as solid-walled tenements, and
in such properties we have to consider how else
we can boost thermal performance. Because it is
difficult to put thermal insulation into a tenement,
the thermal efficiency of the building will not be
great. However, if there is cheap heating in the
building, that will help to increase its thermal
performance and will tackle some of the fuel
poverty issues that arise. It is a question of
balancing the cost of heating a building with its

The Convener: In your written submission, you
raise the issue of resources, particularly for
housing renewal areas, and say:
“The financial memorandum for the Bill does identify
some resources but this appears to be based on limited
information.”

Can you tell the committee a little more about your
concerns in that regard? Why is it vital that
housing renewal areas are resourced effectively?
Nick Fletcher: The financial memorandum did
not make entirely clear the level of resources that
would be required. I have spoken to the
Convention of Scottish Local Authorities about this
and I believe that, in its submission to the
committee, it suggests that it might be difficult to
assess the resources that might be required. At
this stage, it is also difficult to assess what
resources will be required to implement the

150


501

2173

11 MAY 2005

thermal efficiency. I hope that the Executive will
investigate those kinds of issues when it develops
the standard.

there is a housing management dispute between a
landlord and a tenant, it is difficult for the tenant to
do anything about it without recourse to the sheriff
court, which can cost money and can be time
consuming. We all know that there are delays in
the sheriff court and, again, it is an adversarial
system, so if people are not properly represented
they might lose out. To be properly represented
often costs a lot of money, which not all private
rented sector tenants have.

09:45
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Good morning, Nick. I feel that we are a bit
mob-handed at our end of the table, with you up
there on your own. I hope that you do not feel like
that.

The private rented housing panel will be able to
deal with disputes that arise from the repairing
standard, but we have an opportunity to consider
whether it should deal with other disputes that
arise in relation to the statutory obligations in the
bill, such as certain management standards that
private landlords have to meet and certain things
that they can or cannot do. The private rented
housing panel’s role could be extended to cover
that, and we also suggest that the panel could
deal with issues around tenancy deposits.
Disputes about the return of deposits are an
important issue for people in the private rented
sector. Many people who live in the private rented
sector would welcome arbitration or a panel
system that would help them to resolve such
disputes without recourse to other legal action. A
simplified system that is equitable for tenants and
landlords should be created.

The bill introduces a repairing standard, which is
a minimum standard that must be met to ensure
that the house is habitable and properly
maintained. Do you think that the proposed
changes to the repairing standard for private
landlords will be effective in promoting higher
standards in the private rented sector?
Nick Fletcher: Yes. We are satisfied with the
bill’s proposal on the repairing standard for the
private rented sector, which brings that sector into
line with the public sector and the changes that
were made in the Housing (Scotland) Act 2001.
The bill restates some of the repairing obligations
from the 2001 act. We are also happy with the
proposed private rented housing panel, which will
have powers to enforce the repairing standard.
That is important; it is good to have standards, but
we must also have means of enforcing them. The
private rented housing panel is a good means of
enforcing the repairing standard. At the moment, if
private tenants want to address issues they have
to apply to the sheriff court, which can be a
lengthy and costly process. The proposed panel
should make it easier to implement and enforce
the repairing standard.

Scott Barrie (Dunfermline West) (Lab):
Chapter 5 of part 1 deals with the repair,
improvement and demolition of houses. Your
submission comments:
“there is concern that the measures may not be fully
utilised if local authorities do not have an adequate means
of being able to recoup their expenditure from owners
where the authority has carried out work through
enforcement action.”

Cathie Craigie: As I understand it, the CIHS
believes that the private rented housing panel’s
role should be extended to cover a range of
landlord and tenant disputes as well as housing
management issues. Why do you believe that its
role should be extended?

Will you expand on that concern? To what extent
might local authorities be inhibited from using the
proposed powers?
Nick Fletcher: When an authority has tried to
engage with an owner but has had no success
and the owner has taken no action, the proposed
powers will give the authority the ultimate sanction
of doing the work itself. That is a great last resort
that we expect authorities to use when they must.
However, our concern is that they might not use it
if they do not feel that they have an adequate way
of recouping their resources. If they pay for the
work, they need to be able to get the money back.

Nick Fletcher: The private rented housing panel
provides an opportunity for us to move in that
direction. We did some work a couple of years
ago—it was launched last year at our annual
conference in Aberdeen—on whether there was a
need for housing tribunals in the public rented
sector. We are well aware that it can be difficult to
resolve disputes that arise between landlords and
tenants without recourse to the sheriff court. We
are concerned that the court system is adversarial
and that if tenants are not properly represented
they immediately start to lose out. The knowledge
that is required by sheriffs and others who are
involved in the process is not always there,
because not many disputes are taken to court. We
seek a more equitable system in the public sector.

The consultation paper suggested the
introduction of charging orders, which were
supported widely and which the CIHS supported. I
understand that the Scottish Executive is not
convinced that charging orders are the best way
forward. We have spoken to the Executive about
that.

The same issues apply in the private sector. If
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We flag up a concern, as we did with housing
renewal areas. We must ensure a satisfactory
means of recouping resources and we must work
together to find out what that means is, so that
improvement orders are used properly and local
authorities undertake work when they must do it to
bring housing up to standard.
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the repair of a small hole in the roof, after which
the hole becomes bigger, which leads to damage
to the fabric of a property, so that what could have
been a £600 or £700 repair becomes a £2,000,
£3,000, £4,000 or £5,000 repair.
Such a system requires more work, because
owners’ attitudes must change. They must start to
realise that they are responsible as a group for
their building. A change in attitude from
individualism to a more community-based
approach to looking after a building needs to be
tackled. If we were to go down the road of
encouraging or legislating for the setting up of
owners associations and sinking funds—
maintenance funds or whatever you want to call
them—a lot of support would have to be given to
the owners in setting up and running the groups
and in managing the property. There is an
opportunity for local authorities, registered social
landlords and private factoring services to play a
key role in working with owners to establish those
schemes and in managing them on behalf of the
owners. The owners would have ultimate control
of the schemes, but they could put the
management of them out to another body.

Scott Barrie: Would it be better to introduce
charging orders through the bill, as was proposed
in the consultation?
Nick Fletcher: We are not convinced either
way. We are still talking with other organisations.
We want to talk to COSLA a bit more and perhaps
to the Scottish Executive a bit more and we want
to find out exactly what the issues are. We are not
fully aware of why charging orders are not the way
forward, why other methods would work better or
why some local authorities feel that charging
orders are the best way forward and that other
measures will not work as well. More work on that
needs to be done before stage 2.
Mr John Home Robertson (East Lothian)
(Lab): Your submission says:
“the CIH would like the Scottish Executive to look at how”

All members of the committee have been sent a
copy of our briefing paper, “Safe as Houses?”,
which sets out some of the key principles behind
the idea of sinking funds and owners associations.
We would like to find a way not to bring them in
immediately through the bill, but to have within the
bill a power to enable the Scottish Executive to set
up owners associations once some of the key
principles have been discussed and set out. The
Tenements (Scotland) Act 2004 gives the majority
of owners the power to go ahead and carry out a
repair. The problem is that, when they have
carried out that repair, there is still no effective
means of recouping the money from the owners
who have not contributed. Perhaps there could be
a requirement in the Housing (Scotland) Bill that,
when the majority of owners are in favour of
having a maintenance fund, such a fund must be
set up.

maintenance orders
“will be managed by considering the need for an owners’
management scheme to control the fund and take forward
future maintenance issues beyond the lifetime of the
‘maintenance order’.”

That is obviously desirable, but it sounds awfully
complicated. Will you expand on that, please?
Nick Fletcher: The proposal is not that
complicated. One concern is that when there are
several owners in a property, organising work is
difficult. We are all aware of examples of that. We
suggest that we should take a longer-term
approach to how we manage property and not the
short-term approach that owners tend to take. We
must take a longer-term approach to the repair,
maintenance and upkeep of property. That fits in
with the principle behind the bill of ensuring that
property owners take responsibility for their
obligations to look after and maintain property.

Mr Home Robertson: That is something that
the committee can reflect on; however, the
Executive’s policy memorandum states:

Examples of how the proposed scheme
operates are available from other countries. One
of the best ways of proceeding is to establish an
owners association for a tenement. That creates a
community group in the tenement that takes
responsibility for the building’s on-going upkeep by
creating a fund to which owners contribute, every
month or every year, a set amount of money that
is based on a survey of the property that sets out
the on-going maintenance and likely future repair
costs. That allows people to budget for future
repair and maintenance. In the long term, that
arrangement could save owners money. We all
see stories about owners who could not agree on

“It would … be very difficult to enforce the setting up of a
reserve fund in every building with common obligations.”

You are proposing that there should be precisely
such a fund. Have you discussed that with the
Executive? What sort of dialogue has there been
on that theme?
Nick Fletcher: We have discussed that with the
Executive, and what it states in its policy
memorandum is essentially what it has said to us.
It would be difficult, but that does not mean that
there should be no investigation of ways and
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means of doing it. It may be that it is too early, at
this stage, to do it for each tenement. In that case,
we could do it for the tenements that want to do it,
where the majority of owners say, “Yes, we would
like to be part of this.” Perhaps we could do it for
those tenements, and that could be a way of
starting the process off.

private rented housing panel could provide a much
quicker resolution to the dispute, which would only
make that part of the bill stronger. The danger with
having to return to the sheriff court to resolve
issues is that that weakens aspects of the
legislation. We have found that in the public
sector. Parts of the Housing (Scotland) Act 2001
are very strong on rights and responsibilities, but
because those rights and responsibilities can be
enforced only through the sheriff court, many of
them are not being enforced. There is a danger
that, if the bill does not provide an easy method of
enforcement, we will find that provisions that are
down on paper will not be implemented on the
ground.

Donald Gorrie (Central Scotland) (LD): I have
a question on the sinking fund. If you were sitting
at this end of the table, would you vote for a
national scheme in which all the people in
tenement property had to contribute, or would you
vote for the alternative that is described in your
paper, which is that, if the majority of owners voted
for such a fund, the minority should be compelled
to contribute? Given the stark choice, which of
those would you go for?

10:00
Scott Barrie: Are there any downsides to the
proposal?

Nick Fletcher: I would probably go for a
combination of the two.

Nick Fletcher: The only downside is that there
may be spurious applications to the private rented
housing panel, because it is easier to apply to the
panel in a dispute. There should be mechanisms
available to the panel to filter out spurious claims.
In the case of the repairing standard, it is
proposed that the applications should be passed
on to the relevant area after they have been
examined initially.

Mr Home Robertson: Sounds like a Liberal
Democrat.
Nick Fletcher: Is that a politician’s answer?
Ultimately, I would like the bill to contain a power
to enable the Scottish Executive to set up such
funds nationally. However, what the bill could do
immediately is ensure that, when the majority of
owners in a tenement are in favour of a sinking
fund, one has to be set up. There could then be a
reserve power to enable the Executive to set up
such funds nationally if it chose to do so at a later
date. If that power was not in the bill, there would
have to be new legislation to enable the Executive
to do that. If such a power were to be included in
the bill, it might not be used for five or 10 years but
it could be used at some stage.

Cathie Craigie: I want to ask about the scheme
of assistance for housing purposes. Part 2 of the
bill widens the range of options for providing
assistance. The underlying principle of the bill is
that owners have responsibility for their properties.
In your submission, you state:
“there may be merit in having a single loans scheme that
covers all 32 local authorities.”

Scott Barrie: Let us turn to disabled
adaptations. Do you believe that the private rented
housing panel should have the power to resolve
any disputes over the granting of permission to
adapt a house if the private tenant wishes to adapt
the house but the landlord says no, or do you
believe that it would be better for disputes to go to
the sheriff courts to be resolved?

Do you think that a single scheme would be
flexible enough to meet the needs of local
communities?
Nick Fletcher: We are not suggesting that a
single scheme should determine the way in which
all local authorities operate or the levels of grant
and assistance that they provide. Those matters
should be decided on a local basis. We suggest
that levels of grant and assistance should be set
out in a local authority’s housing strategy, so that
everyone knows what forms of assistance they
may be eligible for.

Nick Fletcher: In line with what we have said
before and in line with the work that we have done
on finding an equitable and easy system for
people to use, we would like the remit of the
private rented housing panel to be extended to
enable it to deal with those disputes. We would
like the panel to be able to mediate between the
landlord and the tenant, but to have the ultimate
power to enforce a decision if no decision can be
reached between the two. At the moment, if the
landlord refuses to allow the tenant to adapt the
property, the matter has to go to the sheriff court,
which can be a long drawn-out and expensive
process, and not all tenants have sufficient
resources to be able to follow that through. The
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When we suggest that there should be a
national scheme that covers all 32 local
authorities, we are talking about whether
authorities have the power to make loans to
people. Operating 32 different loan schemes could
be complicated, expensive and resource intensive.
Our suggestion is that one body should operate
loan schemes for all local authorities that intend to
offer loans. We have made the same suggestion
to the Scottish Executive, and COSLA may look at
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it. It is probably not an issue that needs to be dealt
with in the bill, as long as the bill allows local
authorities to join together to operate loan
schemes. Such an approach is worth considering,
as it would provide economies of scale and would
be less complicated than having different loan
schemes operated by local authorities throughout
the country. Applications to loan schemes would
be made only on the basis of what local authorities
said in their housing strategies about the level of
assistance that they would provide to people. A
local authority might not be able to give someone
a grant or other assistance, but if the person was
unable—because of income restrictions, for
example—to obtain a loan by the normal methods,
the local authority might be able to offer them one
through a loan scheme in which all 32 local
authorities were involved.
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about the property’s condition. In the longer term,
the single survey will change buyers’ minds, so
that buying will become not just about location, but
about the condition of the property that they are
buying. The system will give buyers more
information on which to work. If two houses on a
road are on the market for a similar price, but the
survey shows that one is in better condition, the
people who live in the other property will have to
start improving it to ensure that it is of a certain
standard, so that they can sell it.
The single survey is one aspect of improving
quality in the private sector. The other aspect has
been discussed—it relates to sinking funds. The
aim is to change owners’ perspectives and make
them realise that they are responsible for the
upkeep of the fabric of the building, which forms
part of our heritage. Buildings change hands, but
they are part of the built heritage in Scotland,
which we need to maintain.

Cathie Craigie: Is there anything in the bill that
would stop local authorities doing that?
Nick Fletcher: I am not aware of anything in the
bill that would prevent it, although I have not
examined the relevant provisions in sufficient
detail to be certain of that. At this stage, we are
raising the issue as a good practice point that local
authorities may want to consider and that either
the Scottish Executive or the committee may want
to recommend.

Mary Scanlon: I certainly agree that to make a
proper decision in any market, information is
needed. There is no doubt that the proposal will
enhance the information that is available.
You mentioned how the single survey would
affect buyers and sellers. Do you agree with the
up-front costs to the seller that are given in the
financial memorandum? We talk constantly about
the single survey. The financial memorandum
states that the average cost for such a survey will
be £400. Given your knowledge of the profession,
do you agree with that? The legal profession will
provide the purchasers information pack, which
will be extensive. It will include

Mary Scanlon (Highlands and Islands) (Con):
I want to ask about the single survey and the
purchasers information pack. To what extent do
you think the single survey will meet its key
objective of improving the condition of private
sector housing stock?

“copies of any planning, listed building or building
regulation consents and approvals, any guarantees for
work carried out … a copy of the land certificate … a
summary of common repair and maintenance obligations
… and a summary of any property management
responsibilities.”

Nick Fletcher: I think that it is a starting point
and will assist in improving the condition of private
rented housing stock. We have a long way to go,
and improvements will take a long time, because
the condition of private and owner-occupied
housing stock has deteriorated year on year for
the past 20 or 30 years. We now have appalling
conditions in the private housing sector. The
Scottish house condition survey indicates clearly
that conditions in the private sector are worse than
those in the public sector.

Do you believe that, as the financial memorandum
states, lawyers will provide those packs for £100?
Nick Fletcher: Unfortunately, I am neither a
surveyor nor a lawyer.
Mary Scanlon: I am asking because of your
knowledge of how the profession works; I
appreciate that you cannot answer for the Law
Society of Scotland. Is £400 a reasonable
estimate for the average cost of a single survey
and is £100 a reasonable estimate for the average
cost of a purchasers information pack?

The public sector is doing an awful lot to raise
the standard of housing. The new Scottish housing
quality standard will have to be met by the year
2015, which may lead to a strange situation in
which we have good-quality public sector housing,
but poor-quality private sector housing in certain
areas. The single survey is one tool that will help
to raise standards, because it should, I hope, set
out clearly the structural condition of the property
and the repairs that are needed, which is
information that most people who are in the
market to buy a house do not get at present.
People get a simple survey that gives them a price
for the property, but which does not tell them much

Nick Fletcher: The figure of £400 is not
unreasonable, based on what I have heard from
other people and other reports and bits of
evidence that I have seen—the figure seems to be
what people are talking about. However, as I said,
I am not a surveyor, so I do not know what the full

154


505

2181

11 MAY 2005

costs are, although the figure seems reasonable,
based on assumptions from other places.

able to afford to carry out their own surveys.
Sometimes they will not access a mortgage and
will pay for the house on cash terms, so a survey
might not be carried out for the purposes of getting
a mortgage. Greater protection might sometimes
be needed for people who have been thinking
about exercising the right to buy so that they know
what the condition of the property is.

Because I am not a lawyer, it is difficult to say
whether the figure of £100 is reasonable. Time will
tell what will be in the purchasers information
pack, because work is on-going on that. The CIHS
has ideas about other information that could go in
the pack. Some of the information that you
mentioned should be provided at the moment. The
information pack will pull all the information
together in one source, rather than in different
pieces of paper from different places. The figure of
£100 could be sufficient, because some aspects of
the work are done already.

We welcome the Executive’s proposals on
providing more information about on-going
maintenance, which is always a key issue. It can
be a problem if people who have exercised their
right to buy do not realise that there are on-going
maintenance issues and get into difficulties. We
need to go a step further and include structural
information.

Mary Scanlon: From my little knowledge of
lawyers, the figure seems to be exceptional value
for money.

In our submission to the consultation, we set out
what we thought was a way to get round some of
the concerns. As we know, the single survey will
not be cheap. It might cost about £400. Somebody
has to bear the costs of that if the prospective
right-to-buy purchaser pulls out. Of all the
applications made each year, quite a large
proportion do not go through to a final sale. We
must protect the public purse and avoid money
being paid out if it does not lead to a purchase.

Your submission states:
“people exercising the right to buy will not be entitled to
the same information as people buying in the private
sector”

and that the proposal
“falls short of the single survey as it will not provide a
structural survey of the house therefore denying the
prospective buyer real information”.

We suggest that, instead of having the single
survey, including the structural survey, right at the
start, as is the case in the private sector, once the
prospective right-to-buy purchaser has received all
the information about on-going maintenance costs
and the valuation of the property, once they have
checked whether they can go ahead with a
mortgage and have then decided to proceed with
the purchase, it should be decided at that point
that the person may purchase the property subject
to the structural survey. If the purchaser finds out
that the structure of the building is a big issue,
they can pull out of the sale and the cost will be
borne by the public purse. If the person goes
ahead with the sale, the cost will be borne by the
right-to-buy purchaser, as would be the case in the
private sector. That will help with the carrying out
of expensive surveys that do not lead to a sale.

What additional benefits would a structural survey
give to potential right-to-buy purchasers that will
not be available under the bill at present?
Nick Fletcher: What is fair for people in the
private sector should also be fair for people in the
public sector. Everyone should have access to the
same level of information. There was a suggestion
in the consultation that right-to-buy purchases
might be excluded from the single survey. We
were keen to stress in our submission that they
should be included. To an extent, there have been
concessions on that. The bill states that certain
levels of information about maintenance will be
included and will be given to prospective
purchasers. That does not, however, mean that
the survey will go into the full condition of the
property.
There are examples of people in certain parts of
the country, for example in Cumbernauld and
West Lothian, exercising the right to buy but then
discovering that the house that they have bought
is structurally unsound. One argument for
excluding right-to-buy purchases is that a person
who has been living in a house for some time
should know the condition of their property. That is
not necessarily the case, however. Many people in
the private sector have lived in their house for a
long time, but they might not realise that their roof
is about to cave in until it is too late.

Christine Grahame (South of Scotland)
(SNP): My questions are on the single seller
survey. Obviously, the survey will be carried out
only when someone has decided to sell their
house. However, one of the main aims behind the
single seller survey is to improve the housing
stock. Concerns are expressed in the submission
from the Glasgow Solicitors Property Centre about
the shelf-life of the survey and the requirement
that it be carried out in advance of marketing. The
GSPC’s suggestion is that the survey should be
done concurrently with the marketing—within 15
working days, for example—and that the seller
may not accept an offer until the survey has been
made available. What are your comments on the

People who have never before been involved in
the house-buying market will not have experience
of the things they must do. They might not to be
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issue of surveys’ shelf-life and the GSPC’s
proposal?

2184

desperate—if they really want to sell and move—
they should start to improve their property now in
anticipation of having to provide a single survey
that sets out its condition.

Nick Fletcher: I am aware that the shelf-life of
surveys is an issue. I am not from a surveying
background, so it is difficult for me to comment on
what the shelf-life should be. In some areas, a
house could be on the market for quite a long
time, in which case there may understandably be
an issue around the validity of the survey.
However, it is difficult to set a shelf-life for a
survey. The survey tells us the condition of the
property at the time that it was carried out; we will
then have to make an educated guess about the
implications six months down the line. That is a
difficulty with the single survey.

Christine Grahame: That is where my concerns
come in, human nature being what it is. Somebody
who is thinking about selling their house would
have to instruct a survey that might cost them
much more than £400—perhaps £700, for
example—and the survey might uncover repairs
that need done. The prospective seller would then
have to pay for that work and would not put the
house on the market until months after the survey.
In that case, what use would the survey be, as
another one would have to be done following
repairs?

We propose the introduction of sinking funds
throughout Scotland. As part of that, a survey of
the property would be carried out at least once
every five years, so that the owner could identify
the state of the property and provide an on-going
picture of its condition. We would get more detail
about the history of a property’s condition and how
that impacts on prospective purchasers by
introducing sinking funds rather than single
surveys, which have a limited shelf-life. That might
be a way of selling the idea of sinking funds—if
owners got together and established a fund, that
information could be put into the purchasers
information pack. If a prospective purchaser saw
that a fund was in place for the property, they
would know that there were plenty of surveys from
the past few years indicating the condition of the
property and what had been done to improve it,
which would give them a better picture of its
condition.

The prime motivation behind the single seller
survey is to improve the housing stock, but I can
envisage problems about the tie-in to sales. After
the works were concluded, another survey would
need to be done, which could mean that the owner
would be paying out £1,600 before they had
begun to market their house. That is how the
single seller survey provisions are drafted, but I do
not think that they will operate in that fashion. I
think that people will do nothing until they decide
that they want to sell. That is when they will
instruct their single seller surveys.
Nick Fletcher: That is a danger, which is why
we are proposing the introduction of sinking funds,
because that would involve a continuing
commitment to maintain the property. The most
difficult thing to do in society is to change people’s
attitudes, but we need to change owners’ attitudes
so that they understand that the condition of their
property is important and that it is not simply a
matter of installing a new kitchen or doing bits and
pieces of do-it-yourself inside the house. Most of
the money that is spent on home improvements is
spent on improving the interior of the home, not on
improving or addressing problems with the
structure of the property. Attitudes towards that
need to change.

10:15
Christine Grahame: Of course, there are many
types of property for which a sinking fund would
not be appropriate, such as those purchased
through shared ownership schemes. The concern
is that, if we introduce a single seller survey—for
which I have a lot of time, as it is much better for
security purposes than the current valuation
survey—and prospective sellers feel that the
market might be sticky, they will not put their
houses on the market. The GSPC, which is in the
business of buying and selling property, also takes
the view that the introduction of a single seller
survey would mean fewer houses coming on to
the market so that the market stagnates, causing
even more housing problems. How do you feel
about that?

If somebody has a survey carried out and finds
that repairs are needed, they have a choice. If the
property’s condition means that a few thousand
pounds-worth of repairs need doing, they can put
the property on the market with that survey but
drop the price by £3,000 and leave the buyer to
get the work done; alternatively, they can get the
work done themselves and then put the property
on the market. Either way, the single survey would
inform people about the condition of the property
and would put in place a mechanism to allow the
property to be improved if the owner really wanted
to improve it. It could be that, if the seller puts the
property on the market for £3,000 less, somebody
would buy the property and not do the repairs.
They would get the property for £3,000 less but

Nick Fletcher: I am not sure about that or why
the GSPC has arrived at that conclusion. The
survey would put the onus back on owners to
improve their properties before they put them on
the market. The fact that there are bad properties
might initially restrict the market, but if an owner is
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they would know that they were living in a property
that needed to be repaired at some stage.

problems not only for the person who is exercising
the right to buy, but for the ex-landlord.

Christine Grahame: That defeats the purpose
of the policy.

Cathie Craigie: Do local authorities have a duty
to advise right-to-buy applicants of the condition of
the property?

Nick Fletcher: To some extent, yes. That is why
sinking funds are a better way forward, certainly
for tenemental or flatted property.

Nick Fletcher: Not of the structural condition as
such. Under the bill, the local authority will have to
set out the likely on-going maintenance costs to
the prospective purchaser. All local authorities
have planned repairs and maintenance schemes,
under which they will replace kitchens or doors
every five or 10 years, so costs such as those will
be set out for prospective buyers. The authorities
will say, “Well, this is what we would be doing to
your property as the landlord, so those are your
likely maintenance costs on an on-going basis.”
However, the local authority will not advise buyers
of the likely costs of any structural defects in the
building.

Cathie Craigie: I return to the CIHS’s position
on whether there should be single seller surveys in
the local authority sector. You said that you can
get a better picture of the housing stock in a
tenement block if there is a sinking fund, because
that means that more people are involved in
considering the maintenance and repair needs of
the property. Would that be the same for local
authorities, which need to consider the repair
needs, maintenance commitments and structure of
their stock for the regular housing strategy reports
on their areas? Would information about the
condition of properties already be there?

Cathie Craigie: My next question is about the
licensing of houses in multiple occupation. The
CIHS’s submission states that it

Nick Fletcher: Not necessarily. Local authorities
and private sector registered social landlords are
both currently working towards the Scottish
housing quality standard. As part of that, in April
this year, they had to submit their delivery plans
setting out how they will improve all their
properties. However, not every house will have
been surveyed in detail. A sample survey will have
been done across a lot of the property to try to
assess what the needs are across a range of
property.

“supports this part of the Bill but would like the Scottish
Executive to ensure that HMO licensing and private
landlord registration interact closely with each other so as
not to create an overly bureaucratic burden on private
landlords.”

Could you elaborate on the thinking behind that
suggestion and tell us how your concerns about
that part of the bill could be addressed?
Nick Fletcher: First of all, we welcome the
proposal to relegislate for the licensing of HMOs.
Licensing through the Civic Government
(Scotland) Act 1982 gave rise to a number of
problems and it is good to see that those problems
are now being addressed by proper primary
legislation.

The survey is not done down to the level of the
individual property and, for a variety of reasons, a
property built at the same time and of the same
construction materials as the property next door
might be in a different structural condition from the
neighbouring property. Repair issues that were
missed in the past could have led to water seeping
through the wall and damaging the structure of the
building, which might not be picked up in a wider
sample survey of the area for the housing quality
standard.

A new range of burdens is being placed on the
private rented sector and, to some extent, we
believe that that is right, because we are trying to
raise standards—both condition standards and
management standards—in that sector and to
ensure that private landlords know what their
obligations and duties are. We know that, although
there are many good landlords out there, there are
some poor-quality landlords at whom measures
need to be targeted. All along, we have supported
the idea of registering private landlords to ensure
that we can improve standards.

Somebody might want to exercise the right to
buy, but their property might not have had a full,
detailed survey done on it. If we are asking
somebody to shell out their life savings to buy a
property, we need to give them clear and accurate
information on the condition of that property—if we
do not, we could be creating difficulties for them in
maintaining the property in future. If a person buys
a property that is part of a block and then finds out
that there is a structural defect, that could also
cause difficulties for the local authority or RSL. If
the local authority decides to improve the block,
the person who has bought their property might
say, “Well, you can improve it, but I haven’t got
any money to contribute to that because I put all
my money into buying the property.” There can be
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However, we must be aware that the more
bureaucratic we make the system and the more
burdens we place on the private rented sector, the
greater the danger that the sector will start to
contract. People will say, “Oh my God! This is just
too difficult for me.” We must remember that many
private landlords are people who rent out only one
property—people who are involved in the buy-tolet market or people who have moved house and
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have kept their previous house and rented it out.
In that sense, many people are dabbling in private
renting. The danger is that the more bureaucratic
we make the system and the more burdens we
impose, the greater the chance that people will
pull out of the private rented sector and contract
that market, which we know plays an important
role in tackling homelessness.

2188

HMO sector in Edinburgh, where many students
live, has contracted a great deal as a result of
landlords pulling out of it. That could be a result of
HMO licensing, but it could also be a result of
economic factors; it is difficult to say. Detailed
research is necessary to work out why the HMO
sector in Edinburgh might have contracted. I do
not think that there is any strong evidence either
way at this stage. That situation might need to be
rectified, especially as we are about to try different
measures and to move in new directions. We will
need to base our decisions on clear evidence of
what the impacts of those measures are likely to
be. We do not have such evidence at the moment.

Many young single people access private rented
accommodation, especially through the HMO
sector. The fact that the private rented market
plays a significant role in housing people in
Scotland means that we need to be careful that
anything that we do to it does not cause it to
contract. That is why we are keen to ensure that
HMO licensing and registration schemes work
hand in hand and that, whenever possible, there is
passporting between having an HMO licence and
being registered as a private landlord. We want
some of the processes to be simplified to ensure
that landlords do not have to keep registering all
over the place.

Donald Gorrie: I want to pursue your thoughts
on bringing the quality of the less good landlords
up to the level of the best landlords. Are there any
provisions that we could put in the bill or measures
that we could suggest that the Executive or local
authorities could take to educate landlords on their
duties and rights? How could we get that through
to the sort of landlords whom you have described?

To move away from the HMO stuff, another
suggestion that we would like to be considered is
the idea of each local authority maintaining its own
register of private landlords. Landlords who
operate across local authority boundaries—the
larger landlords—will have to register in each local
authority area. If we had a national registration
scheme with a national database, a landlord would
need to register only once, which might make the
system easier to police. Although a landlord can
be deemed not to be a fit and proper person in
one area and can be struck off the register in that
area, they may still be able to operate in another
area as a result of that information not being
communicated to the relevant local authority. A
national scheme would avoid that problem.

10:30
Nick Fletcher: The Executive has recognised
the need to improve the information that landlords
receive. The better renting Scotland website, for
example, is a start down that road. There have
also been moves to establish more links with
representatives of the private rented sector, such
as the Scottish Association of Landlords and the
Association of Residential Letting Agents. Those
moves are to be welcomed.
We still need to do more, however, and the
registration of private landlords would give us the
opportunity to ensure that each landlord gets the
necessary information about their obligations as a
decent landlord. We may find that a lot of private
landlords, particularly the smaller ones who let
only one property, are in breach of parts of the
legislation because they do not know what is
contained in it and no one has told them.

Cathie Craigie: One of my colleagues will ask
about the registration scheme later.
Nick Fletcher: Sorry.
Cathie Craigie: I agree that we must have a
system that is not overly bureaucratic, but which
protects the people who rent in the private rented
sector. I remember that when the licensing of
HMOs was introduced—in 2000, I think—concerns
were expressed that people would pull out of the
sector. You have spoken about that danger again
today. Does the CIHS have any evidence that
landlords are pulling out of the sector?

There is a duty on us all to ensure that, when a
landlord registers, they are given the right
information so that they know what sort of lease
they should offer, what will happen if they offer the
wrong lease and what their rights and obligations
are. They need to know what restrictions are
placed on them in accessing the property and that
they cannot just turn up and enter the property
whenever they want to, as a lot of landlords do—
they do not realise that they are not supposed to.
The bill could provide that the local authority
registrar has a duty to ensure that, when people
register, they are furnished with an information
pack that sets out their rights, obligations and
duties as a landlord.

Nick Fletcher: There is anecdotal evidence of
that, although I am not aware that anyone has
done detailed research in the area. Perhaps that
gap needs to be filled. Just the other week, there
was something in the papers about the fact that
students who are studying in Edinburgh are
already sorting out their accommodation for next
term—which starts in September—because the
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Donald Gorrie: Let us pursue this business of a
register and whether it should be conducted by a
local authority or nationally. You have argued
reasonably about cross-border issues, but how do
you envisage a register being run nationally as
opposed to by local authorities? The information is
local and, unless we produced a huge new
bureaucracy, we would have to operate through
the local authorities anyway.

main strands of the bill. Are there any issues that
you hoped to raise with us that have not been
covered? Are there any issues that the Executive
has missed in preparing the legislation?
Nick Fletcher: I do not think that there are. I
have already talked about the things that we would
like to see in the bill, such as expanding the role of
the private rented housing panel to enable it to
look at all aspects of the private rented sector
instead of having a narrow role that is concerned
only with repair standards. We would also like the
bill to address people’s attitudes to looking after
the condition of their property. We need to move
down the road towards having owners
associations and sinking funds. Those are two key
areas that we would like the bill to address in a bit
more detail.

Nick Fletcher: I am not sure that a whole new
bureaucracy would be produced. Currently,
potential landlords have to pass the fit-and-properperson test. There is talk about moving on to
having a lettings code, which would change things
slightly. However, we suggest in our evidence that
an alternative to a code would be to expand the
role of the private rented housing panel to deal
with issues relating to lettings and the
management of the property.

The Convener: Thank you for attending the
committee meeting this morning and for the
submissions that you supplied before the meeting.

The fit-and-proper-person test could apply
nationally, because it involves looking at whether
the person has been convicted of certain offences
that would make them unfit to be a landlord. That
information could be checked as easily nationally
as it could by local authorities. Indeed, because
the person applying to be a landlord would not
necessarily have been convicted of an offence in
that local authority area—they could have been
convicted of an offence in a different local
authority area—a national search would be
needed anyway. There is no reason why the
register should not be national. There could be
merit in a system in which local authorities had
some responsibility for looking after a national
database, which might be a halfway house
between a local and a national system. However,
such a proposal would need to be considered in
more detail.

There will now be a short suspension to allow for
the changeover of panels. I ask members to
remain in their seats for the duration. There will be
a comfort break between our second and third
panels.
10:35
Meeting suspended.

10:37
On resuming—
The Convener: I welcome our second panel.
Richard Hamer is director of Ownership Options in
Scotland, Lynn Welsh is head of Scottish legal
affairs at the Disability Rights Commission, Megan
Wilson is principal officer for service development
for Sense Scotland and is a representative of
Disability Agenda Scotland and, last but by no
means least, Grant Carson is manager of
Accessible Housing Solutions Scotland. I thank
the witnesses for joining us this morning.

Donald Gorrie: If we had a national database,
would it be policed by the councils or by a national
body? If I were a tenant with a dodgy landlord in
some town, would I go to the local authority or
write to St Andrew’s House?
Nick Fletcher: That would need to be looked at.
Off the top of my head, I think that the register
could be run nationally, which would enable the
landlord to know whom they should apply to. If
landlords could apply to just one body, that would
allow us to avoid making landlords who operate in
four different areas apply to four different local
authorities. For example, Communities Scotland,
which has a remit to cover housing issues
throughout Scotland, could be the body to operate
the registration scheme and set up the database.
The local authorities could then look at the
database if an issue arose in their area; they could
enforce the registration scheme in that way.

I will start with a general question about the
consultation process. Do you believe that the
Scottish Executive consultation on the bill was
effective? Were your organisations able to engage
in the process?
Richard Hamer (Ownership Options in
Scotland): We expressed to the Scottish
Executive concerns about the consultation
process. We felt that adaptations were not
covered adequately in terms of grant funding and
local authority powers and we felt similarly about
the right for privately renting tenants to adapt.
Given that those two issues are big and important

The
Convener:
The
committee
has
concentrated its questioning this morning on the
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issues for disabled people, it is not right that they
were included in a document that was principally
about improvement of, and repairs to, housing in
private ownership. The focus of the consultation
was very much on physical housing, whereas our
focus is people-based because of our focus on
disabled people. The consultation document was
not circulated widely enough and the process did
not really involve disabled people. We are talking
about a massive change to the adaptations grant
process for disabled people and about a huge
change in disabled people’s rights in terms of the
privately rented sector duty.

2192

played only a small part in the consultation but, to
be fair, we should welcome the fact that the matter
has been examined by the Executive, which has
taken the opportunity to include it in the bill. I
disagree with Richard Hamer’s view that it should
be hived off and left until later. The quicker we can
do something—albeit something that works—the
better. We are pleased that the Housing
(Scotland) Bill has been used as an opportunity to
improve matters for disabled people.
The Convener: The
memorandum states:

Executive’s

policy

“The provisions of the Bill are not discriminatory on the
basis of … disability”.

The Convener: Did the Executive attempt to
respond to concern about its not having engaged
effectively with people who are interested in that
aspect of the bill?

Do you agree with that statement?
Megan Wilson: Disability Agenda Scotland’s
view is that disabled people are being treated
differently. The bill treats adaptations to private
housing in a way that restricts disabled people’s
access to private housing. The people who use
our services want the same opportunities as
everyone else to live in any part of the housing
sector. In our evidence prior to today’s meeting,
we concentrated on funding issues; we believe
that the funding arrangements will make it difficult
for disabled people to see any improvement in
accessing private housing if they need
adaptations.

Richard Hamer: The Executive targeted a
number of copies of the consultation document at
key organisations, but somebody from one of the
larger disability organisations told me that she had
not read the document because it looked as if it
was about the physical condition of housing and
she did not think that that had anything to do with
disabled people. That response came from a
major disability organisation, so there is real
concern, although the Executive might since have
made some attempt to engage people.
At the beginning of the process, in discussions
with the bill team, I suggested that the issues for
disabled people should be dealt with separately or
that the proposals should at least be considered
later, with things staying the same at the moment.
I suggested that the adaptations process and the
provisions in respect of tenants in private rented
housing should be identified, separated from the
parts about house condition and considered later,
but the bill team was not prepared to take that idea
on.

Richard Hamer: The Scottish Executive’s
research highlighted the fact that there is a feeling
that disabled people belong in social rented
properties. Disabled people generally end up in
housing association housing or council housing
because they have no choice; they are twice as
likely as are non-disabled people to live in social
housing. If there is discrimination in the bill, it is
discrimination that pushes disabled people
towards social housing, where adaptations are
done for free and where houses may be built for
them within the social housing stock. I support
Megan Wilson’s point; I seek a situation in which
disabled people can live in whichever tenure is
most appropriate for them, rather than in a tenure
that is decided for them.

Megan Wilson (Disability Agenda Scotland): I
echo what Richard Hamer said. Members of
Disability Agenda Scotland support thousands of
people who have disabilities throughout Scotland,
but we and our member organisations became
aware of the consultation process only late in the
day when it was flagged up to us by another
organisation. Although our member organisations
have policy staff who keep their eyes out for
anything that is likely to affect the people who use
their services, the consultation did not come
through when we were looking at new bills and
new consultation papers. There was no reference
to adaptations in the contents of documents; it was
hidden among the improvements. We became
involved only because we were alerted to the
consultation by another organisation; that applies
to six big organisations in Scotland.

Grant
Carson
(Accessible
Housing
Solutions): The people who need the most
extensive adaptations are people with physical
impairments, primarily wheelchair users. The
proposal to introduce loans for disability
adaptations will adversely affect that group more
than it will affect people with sensory impairments,
for example.
10:45
Donald Gorrie: Your written evidence sets out
many of your concerns. One of the benefits of
devolution is that we can learn from the English
and they can learn from us. I understand that you

Lynn Welsh (Disability Rights Commission): I
tend to agree that disability and adjustments
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all believe that the Disability Discrimination Act
2005 is better than what is proposed in the bill. Is it
possible to change the bill to adopt the provisions
in the English act?

there is a double advantage, rather than a hit. We
should not see adaptations as being negative; we
should see them as being a positive part of the
social inclusion process.

Lynn Welsh: I see no reason why we should
not do so. Housing law is different on either side of
the border but, as we set out in our submission,
the provisions that deal with who has the power
and rights in the relationship between tenant and
landlord could easily be amended in line with the
English legislation.

Richard Hamer: I agree. According to Scottish
Executive figures, 230,000 households, including
disabled people, are unsuitably housed. We
cannot simply say that we do not have the money
to provide adaptations, which is pretty much what
the policy memorandum says. If the problem is
that large, it must be addressed. If disabled people
are half as likely as others to be able to rent in the
privately rented sector and half as likely as others
to buy a house using a mortgage, we must do
something about that. We cannot sit back and say
that the cost is too high.

Richard Hamer: I, too, see no reason why the
bill could not be changed. The question is how
practical the right of privately renting tenants to
adapt property will be, unless the right grant
funding is given to them to enable them to do that
and, if necessary and required by the landlord, to
reinstate the property at the end of their tenancy.
The submissions from the private sector rental
associations make it clear that if the bill is to work
for tenancies, there must be some way of ensuring
that a property can be reinstated. Legally, it is
reasonably easy to change the bill so that it
matches the English system. The challenge in
Scotland is to put in place the right grants system,
so that the right of tenants to adapt property can
work. The privately rented sector is most attractive
for younger lower-income people, both nondisabled and disabled. Those people do not have
the money to adapt their properties to any great
extent or to reinstate them.

Lynn Welsh: It is clear that the impact of not
being able to make adaptations is, at the end of
the day, much worse than the cost of paying for
them.
Donald Gorrie: Your comments are very
helpful. I have no idea what view the committee
will take of your approach, but it would be useful if
you could do a bit of homework on preparing
possible amendments, so that if we wish to pursue
that line at stage 2 we will have intelligent
amendments to lodge that will be valid from your
point of view. We will have to run such
amendments past the people who write bills and
who live on a different planet from the rest of us,
but it would be helpful for us to have specific
points to put forward.

Donald Gorrie: Does that mean that the bill will
cost us money, which is always unhappy news for
the Executive? If the money were deployed in a
different way, would we achieve the results that
you would like?

Lynn Welsh: We would be happy to produce
amendments. To be fair, we have had useful
meetings with the Executive, but it does not
necessarily agree with us. We could certainly
produce amendments.

Megan Wilson: Disability Agenda Scotland
makes the point that paying out money for
adaptations can save a greater sum of money. We
provide direct human support to thousands of
people across Scotland. That support is much
easier to provide and is provided at a much lower
level where people’s houses have appropriate
adaptations in place. The difficulty has often been
that adaptations grant money is expected to come
from one department, while the revenue costs of
human support come from another. However, in
our experience the savings are much greater than
the initial cost of adaptations, if they are put in
place correctly. In such situations, human support
may not be needed at all.

Scott Barrie: I heard what you said about
consultation on chapter 7 of part 1 and the fact
that the provisions were hidden in the bill. What
are your views on the proposals to give private
sector tenants the right to adapt properties to meet
needs that arise from a disability? In practice, how
easy will it be for tenants to enforce that right? On
one level, there is not much point in giving people
rights that they cannot enforce.
Lynn Welsh: At present, it would be well nigh
impossible to enforce the right, to be honest—our
submission makes that clear. For example,
appealing within 21 days if a landlord refuses
consent is impossible. Who will approach a lawyer
and get a landlord into court within 21 days? To
that extent, the right will not be enforceable.

Grant Carson: I could not agree more. One of
the Executive’s priorities is to get disabled people
off incapacity benefit and into employment. It is
very difficult for people to do that if they cannot get
in and out of their houses. Adaptations are crucial
to the process of social inclusion. Money is saved
when disabled people come off benefits. Such
people also pay tax and national insurance, so
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Nick Fletcher suggested that such matters could
go to the private rented housing panel, which
might well be a more useful way to proceed. The
Disability Rights Commission is very much in
favour of disability discrimination cases coming out
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of court and going to tribunals of various types.
We see that as much more useful and userfriendly. The panel may offer a better option.

“Maintaining
Houses—Preserving
consultation and to the bill.

2196
Homes”

Throughout those discussions we have brought
up the issue of the scheme of assistance and how
it will work. At a meeting we had with the Minister
for Communities, the housing bill team and people
from Communities Scotland, those points were
discussed. Figures were bandied around at the
time about how much it would cost to increase the
support that is given to disabled people; we have
done more work on that. According to the Scottish
Executive’s figures from the Scottish house
condition survey, and figures that have been
provided by the City of Edinburgh Council, to bring
the adaptations that get discretionary grant up to a
mandatory status would cost comfortably under
£100 million. When the issue was originally
discussed there was talk of the cost being about
£500 million. Obviously, there is a significant
difference between £100 million and £500 million.
There are, however, differences; the two situations
are not entirely comparable

As our submission makes clear, in England and
Wales, disabled people will have the DRC’s
support—I could represent them in courts or
tribunals, for example, if that was necessary to
enforce the right. We also provide a conciliation
service, which has been highlighted as being a
useful tool. We are concerned that disabled
people in Scotland will have no rights to
assistance from the DRC, although people in
England and Wales do. It is important to address
that.
Megan Wilson: Timescales are important. The
time should not be too long. Disabled people must
often wait a long time just for an assessment of
needs, which is the first step to reaching
agreement on the adaptations that are required.
Delays can arise all the way along the process.
Anything that is proposed for appeals must have
timescales that are realistic and which do not
mean that the disabled person waits an inordinate
amount of time.

It is difficult for us to understand why the focus
has not been on solving the problem of so many
people living unsuitably. I have always failed to
understand the difficulties that the Executive has
in dealing with providing adaptations funds. I
understand that the problem is historical, in that
the housing improvement and repairs grant
scheme is aimed at people who have failed to
maintain their property or who have bought a
property that they have failed to inspect, or for
cases in which the property has simply run down
over time. However, when we talk about
adaptations, we are not talking about people who
have failed to do something—we are talking about
people who have impairments. The situations are
completely different: one is about people; the other
is about property. To include adaptations within
such a scheme makes it difficult to treat them both
fairly. As I said in our proposal, we agree with the
ideas around the scheme of assistance for repairs
and improvements to properties. It is only in
relation to adaptations that we take issue.

Scott Barrie: Did Ms Welsh suggest that the
DRC’s role be extended to Scotland? Would that
be one way of ensuring that people were
adequately represented?
Lynn Welsh: That would help enormously. The
provision concerned is the only one in any antidiscrimination legislation on gender, race or
disability on which only people in Scotland will not
have the assistance of one of the commissions, as
people in England and Wales have. This is the first
time we have seen such a split, which arises
simply from how the bill is drafted. That concerns
us deeply. I know that some legal difficulties arise
over arranging for the DRC to have the powers in
Scotland, but it is massively important that it have
such powers in order to make the bill workable.
Cathie Craigie: I will move on to the scheme of
assistance. The evidence from Ownership Options
was that the bill has several fundamental
differences from legislation for other areas of the
UK. Paragraph 125 of the policy memorandum
that accompanies the bill says that giving
mandatory status to all adaptations for disabled
people

If England, Wales and Northern Ireland can
have a scheme that offers significantly more
support to disabled people without its failing
horrendously and—apparently—without its being
impossibly difficult for local authorities to provide it,
I cannot see why Scotland should be any different.
As our submission makes clear, the scheme in
Scotland is significantly behind the scheme in the
other parts of the United Kingdom. In Wales, the
scheme has just been changed so that the parents
of disabled children are no longer means tested in
respect of the costs of adaptations. The proposals
within the scheme of assistance that is included in
the bill will leave Scotland even further behind. I
do not understand the necessity to make the
system worse rather than better.

“would create a duty on local authorities which in the view
of the Executive could be very difficult to comply with”.

Has that been discussed with the Executive since
the bill’s publication? I ask Richard Hamer to
comment further, but I am also interested in other
people’s point of view.
Richard Hamer: Much of the preceding work
came from the housing improvement task force,
with which we were involved. That led to the
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Cathie Craigie: You rightly say that this is about
people. Regardless of people’s needs, we should
all be treated fairly and equally. If a person who is
well off and who receives assistance from a local
authority sells their property and profits from that
assistance, is it fair that some of that money
should be used to help people who are less well
off?

is made on the matter. In Scotland, as I mention in
the appendix to our submission, adapting a house
to add bathing or toileting facilities is subject to
different support or assistance compared with
adapting the house in another way. That, in turn, is
different from improving a house by extending it,
which is different from acquiring and constructing
a property, which is different from reinstating a
property. There are yet more differences between
those cases.

Richard Hamer: Our submission clearly
differentiates between changes to a property that
increase its value and changes that devalue it. I
am sure that any surveyor or anyone from the
private rented sector would agree that most
adaptations would devalue a property. The
example I gave in the submission was of a
doubling in cost in relation to somebody who
adapted their property. Where adaptations
devalue a property, a person should be given a
grant. If an adaptation or an extension improves
the value of a property, and if the owner would
realise that value when they sold their property at
a later date, I can see a reason for it being a loan.
I would not say that it should be a loan; I am
saying that the loan should be the very minimum. I
am aware that local authorities have different
opinions about loans and grants. Some local
authorities we have spoken to have said that they
would rather just provide a grant because they
think that that would be easier. The spirit of the
legislation is that local authorities should be able
to choose. All we are suggesting is that minimum
standards should be set for disabled people that
are higher than the standards for the repair and
improvement of a property.

We see a fundamental difference between what
a local authority can do and what it must do. That
is the most important point. We view a number of
areas as being downgraded in relation to the
assistance that authorities must provide. The
scheme of assistance starts at a basic level of
providing advice and information.
In cases where people wish to extend a house,
a local authority may currently choose to provide a
means-tested grant for an extension, but is under
no legal obligation to do so. It is proposed that
local authorities be able to choose to provide
assistance. It used to be a choice between
providing and not providing a grant. Under the new
scheme, authorities will be able to meet their
requirements simply by offering someone advice
and telling them that they need to see an
independent financial adviser and get a loan. We
do not consider that to be acceptable.
The only situation that will stay exactly the same
is that of adapting a house to add bathing or
toileting facilities; all the other circumstances will
change. The appendix to our submission mentions
the proposal
“To adapt the house in any other way.”

11:00
Cathie Craigie: Section 68(1) on assistance for
housing purposes states:

There is a nonsensical situation in that respect.
There is a mandatory right to grants for adding
toileting or bathing facilities, but no mandatory
right to a grant for adding a stairlift in order to
access existing toileting facilities. Although I do not
think that this would turn out to be the case, it
would be possible to end up having to provide an
extra toilet, perhaps downstairs, simply because
there is no mandatory right to a grant for the
purposes of access to existing facilities.

“A local authority may provide or arrange for the
provision of assistance to a person in connection with work
on any land or in any premises for any of the following
purposes”.

Some of the purposes are then listed. Paragraph
(b) specifies
“acquisition or construction of a house”,

and paragraph (e) mentions

None of the changes proposed under the bill
gives us any real faith that disabled people will
receive any more financial assistance, and none of
the proposals makes us believe that local
authorities will be able to reduce the significant
number of disabled people who are currently
unsuitably housed.

“adaptation of a house for a disabled person to make it
suitable for the accommodation, welfare or employment of
that person”.

Does section 68 give you any comfort that the
needs of disabled persons are being addressed? If
that is not the case, please tell the committee why.

Grant Carson: There is a basic principle that
adapting a house will increase its value. Should
that increase not be paid back? A non-disabled
person who makes such an adaptation might
aspire to owning a bigger house, while a disabled
person might be adapting their house to meet their

Richard Hamer: The bill is ferociously complex
in relation to what disabled people can get. In
England and Wales, if someone requires an
adaptation, they have a mandatory right to a
grant—that is that. That is the only statement that
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basic needs, such as accessing toilet facilities or a
bath. Under the current system of means testing, a
non-disabled social worker will end up having far
more income than a disabled social worker,
because the disabled social worker will be paying
for adaptations for basic community care
assistance, for example, if she needs help getting
out of bed in the morning—that is charged for. We
end up with a system under which disabled people
who are working end up being significantly less
well off than non-disabled people doing the same
job. We have a fundamental difficulty with that: the
principle is wrong.

2200

areas on the basis of whims. I should say that I am
not suggesting that that will happen.
Across Scotland, there is a diverse pattern of
provision of support for disabled people.
Communities Scotland’s research shows that one
local authority simply did not provide discretionary
grants for adaptations, which meant that there
were no grants for ramps, stairlifts or handrails.
Furthermore, when it was given the chance,
Glasgow decimated its adaptations fund to pay for
a shortfall in education funding. As a result,
although I would like to believe that local
authorities could be trusted with adaptations
funding, Ownership Options in Scotland finds that
rather hard to believe.

Cathie Craigie: In its evidence, COSLA says
that the situation with regard to assistance for
disabled people is strengthened, not weakened,
by the bill. However, you appear to take a
completely different angle on that matter. Would
you comment on that?

Similarly, even if we provide ministers with the
ability to issue directions, we should remember
that ministers and priorities change. The right of
disabled people to a decent life must be embodied
in legislation instead of being left to guidance.
Guidance already exists for the improvement grant
regime, but that has not prevented diversity in the
provision of support among local authorities. I
struggle to understand how the proposed
guidance will change that situation.

Megan Wilson: Our experience reflects some of
what Richard Hamer was saying. Unless
mandatory grants are introduced for adaptations
and, if necessary, reinstatement, local authorities
will act differently from one another in the same
circumstances. People are already being treated
differently in different parts of the housing sector.
For example, some local authorities do not think
that adaptations for people with visual impairment
are important and very much prioritise adaptations
such as ramped access for wheelchairs and so on.
Cheaper adaptations are not considered for
grants. Moreover, issues such as the location of
houses—and, for example, how close the bus
stops are—are important to people if they want to
access suitable housing. The bill’s approach will
not improve the situation for people; it will only
compound the differences between the different
parts of the housing sector.

Christine Grahame: Your evidence has been
interesting and pointed. I acknowledge your
comments about the current postcode lottery—
indeed, many of us have experienced that in our
battles with local authorities over funding for
constituents—and your point that the bill might
compound the problem.
You said that since the means test was
introduced, less financial assistance has been
made available. I take it that moving away from a
mandatory system of grants to a system of
assistance, which appears to consist of speaking
to people about things and telling them where to
go, represents more cost-cutting.

Lynn Welsh: Moving from “you shall do
something” to “you can do something” never
improves the situation for the people at the bottom
who expect to receive services.

Should we amend the bill to ensure that certain
provisions are mandatory—about which I agree
with Donald Gorrie—or could we resolve the
situation by putting such provisions in regulations,
which would have statutory authority and would be
more flexible? After all, guidance can sometimes
be terribly flexible. The real question is whether we
should amend the bill to make the provisions
mandatory and ensure national delivery or
whether we should put them in regulations that
have the authority of statute but which are flexible,
in that they can easily be amended and added to.

Cathie Craigie: Would the ministerial power to
issue guidance to local authorities stop the
postcode lottery across authorities and lead to a
more uniform approach?
Lynn Welsh: It might well do, if ministers use
that power appropriately and usefully. However,
the power to make regulations does not apply
specifically to grants and loans. I am not sure why
that is, but it does not assist the situation.

Megan Wilson: Disability Agenda Scotland
would take much more comfort from grants being
made mandatory in the bill. It is simply a matter of
being clear about being signed up to inclusion
throughout the proposals on adaptations.

Richard Hamer: Scottish ministers’ ability to
direct and local authorities’ discretion with regard
to the provision of assistance are subject to
political decisions. Not many organisations would
agree that the best way in which to give disabled
people rights is to make political decisions for local

Grant Carson: That would be the preference of
Accessible Housing Solutions as well. The bill
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should be equality proofed, and the right to grants
should be in primary legislation. That would be
better than dealing with the issue by regulation, as
it would send the right signal.

have to do so. There should be similar rights
throughout the UK, and disabled people in
Scotland should be able to remain in their
properties under whatever tenure they wish and
whatever tenure enables them to have a decent
family life and access to employment.

Christine Grahame: Where would you put the
details of the interaction of grants and loans, how
increases in property value are handled and the
recouping of costs? Would the financial
mechanisms not be better placed in regulations?
We do not usually deal with such matters in bills,
because they involve the stipulation of sums of
money or percentages.

Mary Scanlon: We all agree with that, but my
question was whether we are falling behind
England, Wales and Northern Ireland. Does the
bill give disabled people in Scotland the equal
rights that we all agree that they should have?
Richard Hamer: No, it does not at present.

Lynn Welsh: We could have both: the absolute
right to a grant or loan could be in the bill itself and
the minutiae of how to work out which a person
gets and in what circumstances could go into
regulations.

Lynn Welsh: It does not, although we are now
substantially behind England and Wales.
Mary Scanlon: In an answer to Christine
Grahame, Richard Hamer mentioned inequalities
between local authority areas. However, I am
slightly confused. In answer to a question that
Cathie Craigie posed, he said that all adaptations
devalue a property, whereas his submission says
that

Mary Scanlon: The problem with my asking
questions after everyone else has done so is that
a lot of my questions have already been
answered. Therefore, I will ask a fairly general
one. I agree that adaptations save money,
although not necessarily under the same budget. I
have an interest in health and have seen how
many people are bed-blocked in a hospital
because they cannot get into their house as it
needs adaptations. The saving might not come out
of the same budget, but I appreciate that it is
huge.

“works that devalue a house should receive grant and
works that increase its value should receive a loan”.

What adaptations increase the value of a
property?
11:15
Richard Hamer: In our submission, we
differentiate between an adaptation to an existing
property, extending a property and acquiring a
property. When we talk about adaptations, we are
talking about making changes to an existing
property.

I will ask about a topic that was touched on in
answers to Donald Gorrie, Scott Barrie, Cathie
Craigie and Christine Grahame, but I simply want
a general answer. In the submission from
Ownership Options in Scotland, there is a section
about Scotland lagging behind the rest of the
United Kingdom. The submission points out that
there is less right to a grant and a lower maximum
grant in Scotland, that we are falling behind in
means testing and that there is no specific scheme
for disabled people. Does the bill need a radical
overhaul to bring it into line with the provisions in
England, Wales and Northern Ireland? Have we
missed an opportunity to address disabled
people’s needs?

There have been suggestions that changing a
bathroom to include a wet-floor shower might be
the sort of adaptation that adds value. It seems
from discussions with people from local authorities
that, when such adaptations are made and paid
for with a grant, they tend to be done to the very
basic standard, using an institutional, medical
model. That means white handles and the
minimum of white tiling. I do not think that that
adds value to a property. Stone with chrome
handles and a chrome shower might add value,
but I struggle to believe that most adaptations
would improve the value of property. For
simplicity, we would say that adaptations should
receive a grant, whereas extensions and moving
home should be subject to a minimum of a loan, or
preferably a grant. However, I understand the
costs involved.

Richard Hamer: I add the point that we could
lag behind on the private rented sector.
With changes such as those that Donald Gorrie
has suggested, we could improve the bill to match
or improve on what is offered in England, Wales
and Northern Ireland. I have not said in our
submission that the systems in those jurisdictions
work correctly, nor would I say that. The issue will
always be partly to do with the availability of the
budget to make the system work correctly, but
there should be no disparity between local
authority areas or the different countries of the UK
in how much financial support disabled people get
to adapt their properties or in the rights that they
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Mary Scanlon: There is an emphasis on grants.
I am perhaps missing something, but I do not see
any increase in the budget for local authorities in
the financial memorandum to cover the additional
money needed for providing adaptations. Is it the
witnesses’ understanding that the expenditure in
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the bill and the adaptations required under it, not
to mention the possibility of raising our game to be
on an equal level with England, Wales and
Northern Ireland, will all have to be met under the
current budget? Is there a budget somewhere else
for such expenditure, or has there been a budget
increase that I am unaware of?

2204

person will be able to repay the loan in the first
instance. There will still be several extra costs
attached. It might be dangerous to assume that,
because the value will be higher in the end, the
person can afford to make more payments at the
beginning of the process.
The Convener: I thank the witnesses for
attending and for their written submissions.

Richard Hamer: Earlier, the question was
asked why COSLA chose the approach that it had
taken. Local authorities have been looking to
spread the available money more thinly among
people who are seeking adaptations. Ownership
Options does not think that that is appropriate. The
sums of money must be increased.

11:20
Meeting suspended.
11:30
On resuming—

Mary Scanlon: We could be raising the hopes
of many disabled people without providing a
budget to finance the objectives. Is that the way in
which the panel sees it?

The Convener: I welcome our third panel of the
morning. We have been joined by John
Blackwood, director of the Scottish Association of
Landlords; Mike Stimpson, chair of the National
Federation of Residential Landlords; Eleanor
Clark, HomePoint co-ordinator of Communities
Scotland; and Alasdair Seale, vice-president of the
Property Managers Association Scotland Ltd.
Thank you all for attending this morning.

Grant Carson: If you radically changed the bill
to include a stronger right to adaptations and
brought us into line with Northern Ireland and
Wales, where there is a higher grant limit of
£25,000, a greater budget would inevitably be
required.
Mary Scanlon: From our work with constituents,
we all know that it is very difficult even to get a
shower fitted. Whether it involves an elderly
person, a disabled person or someone else, it
takes a long time to get that done. It is a matter of
concern if we are seeking better standards of
adaptation to meet the needs of disabled people
within a budget that most people recognise is
inadequate for current needs.

I will start by asking the same question about
consultation that I asked all the panellists who
have come before the committee to talk about the
Housing (Scotland) Bill. Has the Executive
consulted effectively on its legislative proposals
and were you able to participate effectively in that
consultation process?
Alasdair
Seale
(Property
Managers
Association Scotland Ltd): I cannot comment on
what my colleagues on the second panel said, but
from the point of view of the Property Managers
Association Scotland, the answer is yes.

Richard Hamer: As we identified in our
submission, there does not appear to be a
shortage of money available for providing suitable
housing, either through the development of new
social housing or through the homestake scheme.
The split or prioritisation of money within the whole
budget under the Executive’s housing division
seems to have been done in the wrong way, and it
could be reallocated in a better way.

Eleanor Clark (Communities Scotland):
Communities Scotland is part of the Scottish
Executive, so our answer is yes. [Laughter.]
The Convener: If the Executive did not include
Communities Scotland in the consultation, there is
no hope for anybody.

Lynn Welsh: The right to adapt private rented
property does not have to come through social
work assessments. It is there to allow disabled
people to live a better, more equal life. It is not just
about meeting social needs; there is a stronger
and higher right. When asking whether an
adaptation increases the value of a property, we
should remember that private rented properties
are now covered, and any increase in the value of
a rented property will never transfer to the
disabled person anyway. We should bear that in
mind when we consider the grant-loan divide, as
there is also an ownership-tenancy divide.

John Blackwood (Scottish Association of
Landlords): The Scottish Association of
Landlords has been involved from the days of the
housing improvement task force and has
represented the interests of Scottish landlords as
their largest organisation in Scotland.
Mike Stimpson (National Federation of
Residential Landlords): Yes—I think that the
consultation has been okay.
Donald Gorrie: It will obviously cost money to
improve houses to meet the tolerable standard.
Will that involve rents increasing so much that
tenants will be deterred, or will it drive more
landlords out of the private rented sector?

Megan Wilson: To return to the example of wetfloor showers, which might improve the value of a
property, that does not mean that the disabled
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Alasdair Seale: It will do neither. The majority of
properties already meet the tolerable standard and
are looked after and owned by responsible
landlords and their agents. My assumption is that
the introduction of a tolerable standard is intended
to bring up to a tolerable standard landlords who
operate outside that. Because it is likely that the
rent that they already charge matches the market
rent, I do not see any way in which such rents
could be increased.

that we approach those issues in a commonsense
manner?
John Blackwood: In our written submission, we
suggest that there is an issue with the people who
carry out electrical safety checks in Scotland. I
gather from the bodies that represent electricians
in Scotland that the situation here is unique,
although there are comparable regulatory bodies
in England. The building standards regulations
have been changed. Any electrician who is
involved in building new property or in carrying out
substantial repairs to property will need to be
properly registered. I believe that Select is the
Scottish equivalent of the Electrical Contractors
Association. It is the body that is able to confirm
that people have been trained to meet various
standards.

John Blackwood: The only additional point to
consider is timing of the implementation of the
relevant part of the bill. Technically, as soon as it
is implemented, every property should comply with
the new repairing standard, which could be quite
dramatic in some cases, particularly in relation to
the basic thermal insulation test. Consideration
should perhaps be given to phasing in that
provision over a reasonable period, as happened
with the Housing (Scotland) Act 2001. There is
currently no facility in the bill to do that.

It is important to know that many companies in
Scotland provide both gas and electrical safety
checks. As a landlord, I use one such company.
Recently I found out from Select that many of the
people who carry out such checks are registered
with the Confederation for the Registration of Gas
Installers, which is a requirement for people who
carry out gas safety checks, but they are not
registered with any body for electrical work. Before
they carry out portable appliance testing, they may
have done no more than pick up the machine and
take a day-long course. Although that it is better
than nothing, it is important to emphasise that
there must be a standard for electrical checking in
Scotland, which is not the case at the moment.
The issue is being addressed by other legislation,
such as building standards regulations. Perhaps
that should be taken into consideration in the bill.

Mike Stimpson: I sit on committees that deal
with thermal insulation. The properties that will be
most difficult to bring up to any fixed thermal level
will, because of their age, be in the private rented
sector. It will be impossible to deal with such
properties without massive expenditure because
of their mansard roofs. Solid walls are another
major problem. The thermal standard that has
been suggested as a tolerable standard is a
mistake.
We have to bring properties up to proper thermal
standards; I agree with John Blackwood that that
has to be done in a carefully programmed manner.
If it is to be done, it must be done with grant
assistance. Tenants will not be prepared to pay
more towards meeting the standard and landlords
will not get more rent for undertaking the work.

Mike Stimpson: In England, there is a fiveyears-or-less test, which must be carried out by a
qualified electrician. It is similar to the CORGI
annual test, but it takes place a maximum of once
every five years and a certificate is issued. The
test relates mainly to earthing of electrical
equipment and low voltage in bathrooms and
kitchens, where a source of electricity can be
touched by hand. In England, no electrician or
landlord is allowed to do electrical work in
bathrooms or kitchens. Properties must be
certified by the five-yearly check, which is carried
out by properly qualified people. Many people who
are not qualified have had to take courses to get
the qualification. There is special dispensation for
gas fitters, who must take a special course to do
the electrical work on boilers. It is right that all of
that is happening.

Most tenants will not take any notice of an
insulation standard being set at a particular level.
They will be more interested in location, including
accessibility of their places of work or places
where they wish to visit. We accept that insulation
is important for everyone, but if we set a standard
and make it an offence not to meet it, some
properties will not be available to let, because it
will be impossible to bring them up to that
standard. The issue needs to be examined very
carefully. We have no objection to all the other
elements of the tolerable standard, which are
perfectly reasonable and fair.
Donald Gorrie: I want to pursue thermal
standards and electrical standards. In one of your
submissions, you express concern about the fact
that good electrical contractors are slightly worried
about less good contractors and how they will be
policed. We want good electrical and thermal
standards, so is it possible to amend the bill so
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John Blackwood: There is no comparable
mechanism in Scotland.
Donald Gorrie: Would it be possible to stipulate
in the bill that, if a qualified person certified that it
was not sensible to spend a lot of money to
improve the insulation of a house because of its
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construction, it would not need to meet the thermal
insulation standard? What approach would you
suggest? Should we improve the houses that can
be improved, but not waste money on the others?

2208

standard have a positive effect on the physical
condition of properties in the private rented
sector?
John Blackwood: Yes; in fact, such an effect is
required. We fully support the introduction of the
repairing standard, but it will, as our submission
points out, result in another cross-tenure inequality
that should be addressed. When we consulted on
the introduction of a new repairing standard, we
assumed that it would automatically be brought
into line with the standard that is set out in the
Housing (Scotland) Act 2001 which, after all, is
only three years old. However, it appears that,
after further discussion and consultation, the issue
has grown substantially. Although we agree fully
with what has been added to the new repairing
standard, we feel that it should be made available
to everyone. Such a requirement would meet the
needs of modern tenants and a modern Scottish
society.

John Blackwood: We need to take a
commonsense approach in the bill. The bill
provides scant information on the tests and
requirements for basic thermal insulation. That is
an issue for members of the Scottish Rural
Property and Business Association. Common
sense needs to apply when we deal with older
tenemental buildings in Scotland, which do not
meet modern building standards. There should be
a different benchmark for properties of that ilk.
There should be some sort of standard, but it
should take cognisance of the age and size of the
property and the area in which it is located. All
those issues affect a property’s thermal insulation.
Mike Stimpson: The need for thermal insulation
differs according the type of tenant who occupies
a property. Students, for example, would not
necessarily require, need or wish to have the
same level of insulation as old, disabled or young
people, all of whom need properties with more
insulation. Such an approach would allow us to
take a commonsense view of the various types of
property and perhaps to restrict the type of tenant
who occupies them.

Mike Stimpson: We are concerned not about
the repairing standard itself but about an apparent
difficulty with regard to certain decisions. We
believe that the repairing standard should reflect a
property’s physical state, and that registration and
licensing should reflect its management. However,
I notice that Shelter Scotland suggests that the
two aspects should be interlinked. We feel that
they are exclusive and should not be mixed.

Alasdair Seale: We should remember Nick
Fletcher’s earlier differentiation of thermal
insulation and thermal performance. Thermal
performance covers issues such as heating
systems and a property’s location with regard not
only to the effects of, for example, weather but its
position in a tenement, so it addresses some of
the issues that have been raised. After all, the
quality of insulation might be less relevant than the
ability to heat a property affordably and in a
greener manner.

Alasdair Seale: We are concerned that
tenancies under the Agricultural Holdings
(Scotland) Act 1991 are excluded from the
repairing standard provisions but we are not clear
about why such a proposal has been made.
I should also point out that agricultural tied
tenancies are not the only type of tied tenancies.
For example, a warden or housekeeper in a
residential retirement home would be in a tied
tenancy; I imagine that the committee would want
to ensure that the repairing standard applied to
such properties.

Cathie Craigie: I want to move on to the
repairing standard—[Interruption.] I am sorry,
convener. If you had not given us a comfort break,
I would not have been able to switch my phone on.
I will drop it on the floor for now.

Cathie Craigie: Tied tenancies seem to be the
domain of my colleague, John Home Robertson,
whose ears pricked up when the phrase was
mentioned. I am sure that he will follow up that
point. Does Eleanor Clark have a comment on the
point about the distinction between the private
sector and RSLs? What is Communities
Scotland’s view?

The Convener: I have reminded committee
members before about switching off their mobile
phones, Mrs Craigie.
Cathie Craigie: I apologise to the witnesses.
Where was I?
Mr Home Robertson: On the phone.

11:45
Eleanor Clark: Last year, Communities
Scotland published national core standards for
private landlords. Those were the result of an
extensive
consultation
following
the
recommendation of the housing improvement task
force that there should be voluntary accreditation
schemes for private landlords. It was felt that

Cathie Craigie: Although in its submission the
Scottish Association of Landlords acknowledges
that the tolerable standard is outdated, it
expresses concern that the repairing standard will
differ from the standards that will be placed on
RSLs. I am sure that the committee will examine
that matter. Will the introduction of the repairing
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before the development of such accreditation
schemes could be encouraged, a view would need
to be taken on what accreditation actually meant.
An extensive consultation process resulted in a set
of national core standards that cover tenancy
management and property condition, guidance on
achieving and aspiring to those standards and
guidance
on
development
of
voluntary
accreditation schemes.

Mike Stimpson: Two things are particularly
noticeable in Scotland. Scotland is one of the few
parts of the British isles where property prices are
still increasing considerably. I do a lot of seminars
in England, and I have found that a number of
buy-to-let purchasers are now buying in Scotland.
A number of people, mainly from down south, are
buying properties in the nice new developments in
the big cities as buy-to-lets because of the
attraction of the return and because they are now
able to wash their faces with a 15 per cent deposit
in Scotland. We are quite surprised that there is a
movement towards that, particularly with
properties that are being built by Miller Homes,
which seems to have a first-class management
structure and a first-class management system for
buy-to-let purchasers.

The commitment was made that the core
standards should reflect as much as possible the
Scottish housing quality standard that was being
developed at the same time. The national core
standards represent the private rented sector
equivalent. The Scottish housing quality standard
allowed local authorities a time lapse in which
properties could be brought up to standard. The
standards for private landlords also contain that.
Those standards are available as guidance to any
individual landlord. They are being used in four
areas in Scotland where there are voluntary
accreditation scheme pilots, and they are viewed
positively.

If you regulate to such a degree that the cost
makes it impossible for landlords to make a profit,
you will lose the best landlords, not the worst,
because the worst will not register or license until
you catch them. That is worrying. The private
rented sector accounts for 7.5 per cent of all
dwellings in Scotland, which is extremely low, and
in certain areas in Scotland the figure must be less
than 5 per cent, which is not encouraging. Fife
Landlords Association tells me that, because of
the HMO licensing scheme, 10 per cent of its
members have sold their HMOs. That is not
encouraging, either.

John Blackwood: We would go slightly further.
We agree with the new repairing standard,
although it should be a cross-tenure standard. As
well as an implied term, there should also be
within the tenancy agreement an explicit term
stating the repairing standard. Much of the
complexity that has been experienced by landlords
and tenants lies in the fact that they are not fully
aware of their rights and obligations. A positive
way to address the issue would be to have an
explicit term specified in the tenancy agreement.
That was consulted on, and we certainly picked up
on it. We would like to pursue that idea. Tenants
and landlords have obligations under statute, so it
is all the more important that such things be
expressed in writing. We would go further and we
would emphasise the issues of timing and
implementation. We feel that there needs to be a
practical and commonsense approach.

What is in the bill to encourage a good landlord?
The answer is that there is nothing to give a
landlord anything. If you enact a bill that does not
encourage landlords to do anything but which
introduces more regulation and leads to greater
costs, you will not improve the product but put its
cost up by causing increases in rents. Your
objective is to improve the product by bringing up
to standard the properties that are not up to
standard but, with HMO licensing, you are
charging the good landlords for bringing to book
the bad ones. That mistake has been recognised
and will not be made in England, which will do the
opposite with its licensing regime. In England, the
charging system will use the lightest touch on the
good landlords and ensure that the bad landlords
pay for failure to bring their properties up to
standard or keep them up to that standard.

Cathie Craigie: I am sure that we can follow
that up with the Deputy Minister for Communities
when she comes before the committee.
We have touched on the cost of implementing
the bill’s provisions and how that might affect
levels of rent or the market. We took some
evidence from housing professionals before stage
1, in briefing sessions. We need to be careful that
the provisions are not such a heavy burden that
landlords are forced out of the market, or that
rents are raised so high that students, for
example, cannot afford them. Mike Stimpson
mentioned this earlier, but do the witnesses have
any other issues around people’s ability to comply
with the provisions and how rent levels might be
affected?
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What could you have done? There is a form
called the 8T5, which has to be served on every
tenant before an assured short-hold tenancy is
granted, otherwise the default tenancy is an
assured long-term tenancy. That was a very
naughty inclusion in the English Housing Act 1988
that was implemented in 1989. Every landlord
organisation did its best to ensure that that
disappeared as quickly as possible and, in the
Housing Act 1996, the measure was repealed
because, in effect, it trapped landlords. Everybody
in Scotland who takes a tenancy must, by reading
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the form, know what they are taking. It would have
been nice if the Housing (Scotland) Bill had
recommended that that form be dispensed with.

2212

the private rented sector is significantly larger than
the national average, which results in a number of
things. There is more supply and more
accommodation on the market, so many landlords
struggle to find tenants. That may be juxtaposed
with the situation in other areas of Scotland,
including the more rural areas, where tenants
have no alternative accommodation available to
them. For those who are, for want of a better
expression, stuck in some parts of Scotland, it
may be possible for their landlords to raise their
rents to recoup some costs, but that is not
possible in other areas.

Cathie Craigie: Can I butt in? I know that the
convener will pull me up. We are trying to make
our way through the bill, so I ask you simply to
address the point about which I asked, which I
think you have done.
Mike Stimpson: That was all that I want to say
on that point. The only other point that I was going
to make was that the licensing and registration
regulations should use an extremely light touch on
landlords who act properly and who belong to
accreditation schemes and proper professional
associations. Such landlords should pay the
minimum fee. I see that in some proposals—
particularly those on registration—you are talking
about self-certification for the good landlords who
can be trusted, which is excellent, but that should
be matched by reducing costs to them and by
imposing severe costs on those who will not
comply.

It is difficult to generalise and say that tenants
will have to pay higher rents or otherwise. That will
depend on where they live as well as on the
particular property. It is a difficult question to
answer.
Mary Scanlon: I would like to clarify something
about the difference between repairing standards
in the social and private housing sectors. Eleanor
Clark from Communities Scotland, in response to
Cathie Craigie, mentioned national core
standards, which reflect the Scottish housing
quality standard. However, John Blackwood of the
Scottish Association of Landlords mentioned a
distinction between repairing standards in the
social and private housing sectors. Do I
misunderstand the situation? Is there one
standard, or do you see two standards?

You are introducing private rented housing
panels—which I fully support, as we should
remove as many housing matters from the courts
as possible—but why have you not considered
rent arrears? If tenants do not pay rent, landlords
cannot maintain properties, but that appears to
have been ignored. A tenant can legitimately go
for three or four months without paying rent, but
the landlord will still be required to meet all the
standards and will have to go to court to get the
tenant out. I see that there is no intention to
remove rent arrears from county courts. That
should be the first move. It would be a marvellous
opportunity to demonstrate to landlords the way
we should go because, although most tenants
want longer tenancies, landlords will not grant
longer tenancies because of the difficulty of
removing tenants who are difficult—that is, those
who do not pay the rent. If tenants who do not pay
their rent could be removed by an easier means,
such as through the private rented housing panel,
landlords would be prepared to grant much longer
tenancies. That would be very useful in
encouraging the sector and allowing it to continue
and flourish, as opposed to having even more
control by regulation.

John Blackwood: In statute, there are two
standards. Eleanor Clark referred to the core
standards. Those are aspirational standards,
which exist for private landlords and are
benchmarked against the existing standards under
the Housing (Scotland) Act 2001. The core
standards serve as a voluntary code, as it were.
The 2001 statute is quite different from the
legislation that is proposed under the Housing
(Scotland) Bill. The basic repairing standard is to
be the same under the bill.
The bill also contains additional elements that
cover fixtures, fittings and furnishings, which
means that private landlords will have to ensure
throughout the lifetime of a tenancy that the
fixtures, fittings and furnishings comply with fit-foruse and other standards. We do not disagree with
that, but we point out that that does not apply to
people in the public sector—tenants of local
authorities and RSLs in general. We feel that the
standards should apply across the board.

John Blackwood: To go back to the earlier
point about repairing standards, as an
organisation with grass-roots knowledge of the
private rented sector throughout Scotland, we
stress the importance of recognising the diversity
in the sector. We have reason to believe that it is
very different from the sector in England and from
the sector in Wales, with which we draw more
comparisons.

Mary Scanlon: I think I understand that. I will
move on to repair inspections. We have heard
evidence this morning from disabled groups. The
National Federation of Residential Landlords
mentions in its submission something that I had
not thought of before. It states:

In certain local authorities, such as the City of
Edinburgh Council and Perth and Kinross Council,

“The cost of any adaptations must be the responsibility of
the tenant, and equally there must be adequate provisions
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for the property to be reinstated to its original condition
once the tenant vacates. It is not reasonable to expect a
landlord to be responsible either for the cost of any
adaptations or for the reinstatement at the property once
those adaptations are no longer required.”

because we are taking into account the costs of
removing them.
John Blackwood: The issue goes back to the
previous panel’s evidence. In the long run, money
will be saved and in the circumstances it would be
unreasonable for a landlord to say that something
cannot be done. At the moment, it is reasonable
for a landlord to say that someone cannot fit a new
bathroom with a wet-floor shower, for example,
because of the cost implications.

Is the federation saying that the tenant must find
the finances to adapt their homes for disabled
access or whatever, and take responsibility for
returning the house to normal tenancy conditions
when they leave? That would be an onerous
financial burden on disabled people, would it not?

Mary Scanlon: I understand that, but this is the
time to discuss such matters. The issue must be
addressed.

Mike Stimpson: We believe that that should be
provided for by the state.
Mary Scanlon: Have you discussed the matter
with local authorities or the Executive to find out
whether they are willing to pay twice for disability
adaptations and for reinstatement of houses to
their original condition?

I want to ask the other witnesses about repair
inspections taking place as often as every six
months. What would be the effect of such
inspections on landlords and tenants? The
financial memorandum mentions additional costs
to everyone from the Scottish Executive to
landlords, but additional costs to tenants are not
mentioned. The Scottish Association of Landlords
has talked about repair inspections significantly
increasing rents. What will the cost be to tenants?

Mike Stimpson: We have not.
Mary Scanlon: Do you think that you would
have much success with such questions?
12:00
Mike Stimpson: Again, I can speak only for
England. There, the social services normally meet
disabled people’s basic requirements. When a
tenant goes into a home or dies, facilities are
never removed. They could be used again, but
they are simply left where they are. The landlord
has to remove facilities and we think that that is
wrong.

John Blackwood: Cost is an element, but if a
repair inspection report is required to be given
prior to the beginning of every tenancy—which is
technically every six months—practicality is more
the issue. What should be in a report? How
extensive should it be?
Mary Scanlon: Would a report have to be done
by a professional surveyor?
John Blackwood: We do not know. The bill
does not state that, so we would like the matter to
be clarified.

Mary Scanlon: So that issue must be clarified
during discussions on the bill. I assume that local
authorities would say that the landlord would be
left with the responsibility for facilities if a tenant
dies.

Mary Scanlon: There would be significant costs
if a report that is similar to a single survey had to
be done by a professional surveyor every six
months. Figures of between £400 and £700 have
been given to us. We will clarify matters. Are you
worried about rents increasing as a result of such
costs?

Mike Stimpson: That is right.
John Blackwood: We have consulted COSLA
on the matter. One issue is that grant-aid
mechanisms are tied to applicants, who are the
tenants in this case. A tenant dying or abandoning
the property is an unfortunate possibility. Perhaps
money will be made available through local
authorities to make alterations, but unless the
tenant is there, no money could be made available
from the local authority to reinstate a property. We
think that that is wrong. Obviously, only the tenant
can make an application in the light of their
individual circumstances, but something should be
linked to the grant to allow a facility to be
reinstated if or when the tenant leaves. We are
thinking about potentially long-term sustainable
accommodation.

John Blackwood: Yes. I think that there would
be an immediate knock-on effect, as there would
be a cost at the time that would be passed on to
tenants. I also question the worth of such reports.
The issue must be addressed, but perhaps it is
better to think of the wider context and the new
repairing standard. Landlords will have to give
more details about such things as fixtures,
furnishings and fittings. Many landlords do not
supply inventories—that is not good practice, but it
happens. Perhaps there could be an agreement
so that the landlord provides an inventory that
details not only the furniture and its condition but
any repairs that need to be carried out. The
inventory could be given at the beginning of the
tenancy and it would be for the life of that tenancy.

Mary Scanlon: So we are talking about almost
doubling the cost of providing adaptations
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There is a way round things without requiring a
completely separate report on works to be carried
out in addition to an inventory and so on. There
could be copious pieces of paper that nobody will
ever read or fully understand. That is a big issue.
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doing a simple repair. The relationship between
landlord and tenant will have been destroyed and
that is not productive. If we could use the panel to
mediate in an adversarial situation, that could be
important and it would fall easily within the remit of
the repairing standard.

Cathie Craigie: Do you agree with the Scottish
Executive’s view that the private rented housing
panel will make it easier for private sector tenants
to enforce a landlord’s statutory repairing
obligations? As we are tight for time, I will link in
another question on the same theme. It has been
suggested to the committee that the remit of the
private rented housing panel could be extended to
deal with other tenures and with problems that
landlords have with tenants. Will you comment on
that suggestion? Those questions are for John
Blackwood and Alasdair Seale.

Alasdair Seale: We concur with what John
Blackwood has said about the need to enable
landlords to refer issues to the new panel. In
addition to the points that he has made, we feel
that that would give the panel more credibility and
independence than it would have if, as is currently
suggested, only tenants could refer cases to it.
An issue that concerns us is when a tenant can
refer a case to the panel as the bill makes no
provision on whether a landlord has failed to
remedy a situation. The tenant could trigger a
reference on the basis that he has told the
landlord about the problem. He could go to the
panel the next day without giving the landlord a
reasonable period of time in which to carry out
relevant repairs. There is scope for revision of that
proposal.

John Blackwood: We support the panel’s role
of addressing the repairing standard. It is easy to
think that this new tribunal could cure all the ills of
the private rented sector in relation to rent arrears,
dispute resolution and a number of contractual
terms within the written agreement. A concern is
that if the panel’s remit were widened beyond the
basic repairing standard, it would be required to
have a load of other skills. It would also shortcircuit the entire Scottish court system, and issues
arise in that regard. I am not necessarily
completely against the suggestion, but it is naive
to think that the panel that the bill introduces could
cure all ills.

Mike Stimpson: Checks must be made of the
landlord by the panel to ensure that a case that is
being brought is genuine rather than vexatious. I
have spoken about this already, so I will not go
through it again, but, unlike John Blackwood, I
believe that the panels are ideally set up to deal
with simple cases of rent arrears. Rent
assessment committees deal with rent and with
properties all the time. The panels are to be
authorised to deduct up to 90 per cent of the rent if
repairs are not carried out. However, landlords
cannot be expected to do repairs if tenants choose
not to pay the rent. The two issues are linked. As I
say, it would be a good encouragement to
landlords—

One of the reasons why our submission focuses
solely on the repairing standard is that although
we believed that there might be issues with the
current short assured tenancy regime, we felt—as
we were part of the housing improvement task
force—that the bill should focus primarily on the
repairing standard and on improving the quality of
Scotland’s housing stock. Therefore, the panel
should address that. As the rent assessment
committees already examine all those issues, it
would be a simple transition for them to be
included.

The Convener: May I interrupt you? I think that
you have made that point on the record on more
than one occasion. The committee will bear in
mind your concerns on the matter when we
consider all aspects of the bill.

On the subject of the repairing standard, we
would like landlords to have the right to approach
the panel, which they do not have under the bill;
only private tenants have that right. Landlords
should be able to come to the panel and say, “I am
not able to fulfil my obligation under the repairing
standard because the tenant is not giving me
access to the property.” A large number of
complaints come into SAL on the issue of not
getting access. Currently, the only recourse for the
landlord is through the Scottish courts. By the time
the landlord gets there—whenever that is—the
repair probably requires a huge overhaul. By the
time a landlord has gone through the court
procedure, it will have cost a fortune, when initially
the situation could perhaps have been resolved by

Scott Barrie: I have a two-part question on
chapter 7, which is on the right to adapt rented
houses to meet the needs of disabled occupants.
First, do you agree that private sector tenants
should have that right? Secondly, what are your
views on the criteria, as set out in section 52, that
landlords may use to consider whether a request
to adapt a property is reasonable?
John Blackwood: We agree with the right and
we think that it should be in the bill. As we explain
in our submission, many of our members have
asked how they will ensure that money is in place
for reinstatement; we have been through that
argument, which is an important one. That is
where the test of reasonableness comes in, and

172


523

2217

11 MAY 2005

there needs to be greater guidance on that. I do
not know whether it should be in regulations or in
statute, but the matter needs to be addressed.

John Blackwood: We have an issue with that.
The system already exists, so it would be easy to
implement it in primary legislation and allow that
aspect of the bill to be implemented relatively
quickly. We hope that that will be the case.

It is clear that the private rented sector needs to
offer equality to people with disabilities in
accessing private rented accommodation in
Scotland. We whole-heartedly support that and in
principle we do not have an issue with it. The
question is about the practicalities of who pays—
that is always the issue, but it is a real one in this
case.

Cathie Craigie: John Blackwood mentioned
private landlords and the registration scheme
earlier this morning, but I ask the witnesses to give
their views on how the changes that are proposed
in the bill will affect the private letting sector.

Alasdair Seale: We welcome the right of
tenants to force through such modifications, but
we think that short tenancy periods should be
exempt from the requirement. There seems to be
little point in spending private or public sector
finance on adaptations to properties that are let
under short-term leases.

12:15
John Blackwood: We have supported national
registration of landlords as exactly that—national
registration—and
we
have
made
strong
submissions to that effect through the housing
improvement task force. There is a public interest
in having such a register. Even from the landlords’
point of view, there is an interest in being able to
see the extent of the private rented sector in
Scotland. At the moment, we are not entirely sure
how big the sector is. Many landlords are hidden
landlords, or are people who do not recognise that
they are landlords. That gives rise to policy issues
for us.

Mr Home Robertson: I have a couple of quick
questions on part 4, on HMOs. We heard Mr
Stimpson make the case for distinguishing
between good guys and bad guys, or good
landlords and bad landlords. I take the point that
there might be a case for incentives for good
landlords and penalties for bad ones, and we
might be able to return to that. In its submission,
the Scottish Association of Landlords supports the
idea of achieving parity of fees in relation to
HMOs. Will you tell us, fairly briefly if possible, why
you think that it is so important for that to be done
in primary legislation rather than in regulations?

There should be registration, but it should not be
devolved to local authorities because that could
smack of HMO licensing. It would be quite easy to
set up a national register containing nothing more
than basic information on who the landlords are
and where their properties are. As you have
suggested, the bill considers extending that
information. However, it is difficult to think about
extending something that does not yet exist.
Registration has yet to be implemented throughout
Scotland.

John Blackwood: The Civic Government
(Scotland) Act 1982 (Licensing of Houses in
Multiple Occupation) Order 2000 allowed local
authorities to interpret standards and take matters
forward as they wished. We had issues with that;
at the beginning, we were not against the principle
of HMO licensing and what it stands for, but we
had problems with its administration. Our
experience is that landlords from every local
authority area in Scotland come to us and say,
“I’ve got three flats, which are coincidentally in
different neighbouring local authorities. I have to
fulfil three completely different tests and pay three
different fees.” The bureaucracy is horrendous,
and we have evidence to show that. The
Executive has produced new guidance, but we
think that it is time for primary legislation to allow
Scottish ministers to address the continuing issues
with licensing. It has been mentioned that there
will not be any great urgency in implementing part
4 of the bill, but we think that there should be.

It would be quite easy to set up a national
register. Landlords would register and that would
be it. The information could be used by all local
authorities, which could then extrapolate. We feel
that a national register would be the best
mechanism for that.
Alasdair Seale: I concur exactly.
Cathie Craigie: Usually, local is best.
Democratically elected local people will be the
people who take the big decisions and they will
usually know what their communities need. As you
know, I stressed that point when we were working
on the Antisocial Behaviour etc (Scotland) Bill. I
strongly believe in the fit-and-proper-person test
and in local registration.

Mr Home Robertson: That relates to my next
question. In your submission, you say that you
want the provisions on HMOs to be introduced
“sooner rather than later”, but we are led to believe
that that will not happen until 2007.
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I acknowledge that only a minority of private
landlords do not act reasonably and responsibly.
However, if there is a problem, it should be dealt
with by local organisations such as the police or
the antisocial behaviour task force. They should
be able to get local access to information.
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Alasdair Seale: That is a good point.
Christine Grahame: That is why I made it.

I really cannot understand why your
organisations would prefer national registration. I
had presumed that it would be easier for you to
deal with people at local level, rather than with a
centralised department.

Alasdair Seale: My comments were designed to
preclude a landlord from being obliged to carry out
or to have carried out adaptations for someone
who is planning to live in a property only for a
short term. Many landlords grant leases that have
as their principal period six months, but which
have automatic extensions built in. We would need
to consider what the definition of a short period is
in that context.

John Blackwood: It is quite the opposite,
actually. Many of our members have properties in
various local authority areas, so they might be
faced with double or triple registration, and they
might have to fulfil the individual tests of each local
authority. It would be far better if every landlord
had to register with a national database that would
be run by Communities Scotland—I am giving
Eleanor Clark another job today—or if they had to
register
somewhere
within
the
central
administration of the Executive. That national
information would be clear and transparent,
allowing local authorities to look at the people in
their areas and base their local strategies
accordingly. It would be far easier for a landlord to
register once than to register many times. A
national register would also be more user-friendly
and approachable. It would also, I hasten to add,
be far cheaper.

Christine Grahame: I would like to hear more
from you on that before stage 2.
Alasdair Seale: I would be happy to assist.
Donald Gorrie: I want to find out about the role
of the private landlord accreditation pilot group—
that is a bit of a mouthful. Rather than have a
seminar just now, it would be helpful if Eleanor
Clark would be kind enough to give us a brief
piece of written evidence to explain the
background to the setting up of the pilot group and
its purpose, which we could read at our leisure. In
addition, I will put some specific questions on the
record. How do you feel that the local authorities
that are involved in the pilot are developing their
proposals? Is that working well?

I should declare what might be an interest: I am
part of the implementation working group for the
Antisocial Behaviour etc (Scotland) Act 2004. That
group is looking specifically at registration and we
thought that a national register would be best.

Eleanor Clark: It is. Although it is early days,
nine months into the development there have
been very positive responses in each of the four
local authority areas in which the accreditation
schemes are being piloted. Before selecting those
four areas, we invited all local authorities to apply
for grant assistance over two years to be involved
in the pilot group. The fact that more than half the
local authorities in Scotland applied showed that
there was definite interest. One of the criteria for
the assessment of applications was that there
should be evidence of genuine partnership
between the local authority and private landlords
in that area. In other words, we were looking for
private landlord forums or other evidence that the
council and private landlords were already working
together and were ready to take part in an
accreditation scheme. We wanted to ensure that
the pilot would genuinely be about accreditation
schemes and not simply about councils getting
together and working positively with private
landlords. That is the basis on which the four
successful local authorities were selected. The
pilot is working well in each of those areas,
although it is still early days. Progress so far has
positive implications for the success of the pilot.

There are positive aspects for landlords in
registering, but only in registering. It has been
suggested that the register be extended to include
codes of good practice and so on, but we deal with
such issues through accreditation. Registration
should lead people into accreditation and perhaps
into HMO licensing or whatever. We regard
accreditation as a very positive model. It
represents the first positive engagement that we
have had with the private rented sector. Before
that, all we had was regulation, regulation all the
time, and that was very reactive. To support the
ethos of accreditation, registration should stand
alongside it but not be part of it.
Cathie Craigie: Perhaps we will need to have
further discussions, but not here.
The Convener: And not today, Mrs Craigie.
Christine Grahame: I want to backtrack for a
moment and pick up on something that Mr Seale
threw in at the end about exempting short
tenancies
from
obligations
on
disabled
adaptations. Many tenants may find themselves
on a series of short tenancies, which the landlord
simply repeats. How does one get round that? The
landlord might simply issue one short tenancy
after another to the same tenant, thus
circumventing the obligations.

There is support for each scheme within the pilot
group as well as for the group as a whole so that
what is to be learned from the different
applications in the different local authority areas
can be captured and given out as good practice
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regulation and legislation and some assistance is
being made available to help particular landlords
to understand the implications of legislation.

There is a concern that is similar to a concern
that has been raised about registration, which is
that landlords whose portfolios include properties
in a number of areas in Scotland want to know
whether they would need to jump through different
hoops to get accredited in different areas. As part
of the pilot, we have provided as a resource an
agreed set of core standards for each scheme to
use. Those standards are not mandatory—the
local authority concerned can elect to remove
elements from them, but so far there has been
little or no adaptation. It is too early to say, but we
are already getting the feeling that that will not be
an issue and that accreditation schemes in
different parts of the country will not be radically
different.

Donald Gorrie: While we are in the market for
additional written evidence, perhaps Mr Stimpson
would be kind enough to produce more thoughts
on his interesting proposal that housing renewal
areas should cover the whole area, not just the
housing. It will be difficult to explore that issue just
now, but I would find some elaboration of that
helpful.
Mike Stimpson: I would like to make one point
at the moment. Fife is not one of the four pilot
areas, but I am extremely impressed with its
accreditation scheme, which is called a charter for
private landlords. It has been well received by the
landlords in Fife and I commend it to the
committee; it is first class. I point out that it
contains published benefits for landlords as well
as for local authorities. It is extremely good
indeed. I am surprised that Fife was not used
along with the other four.

That said, there will be some differences
between schemes in rural areas and those in
urban areas. Those are to do with property
condition, types of property and matters such as
thermal insulation, which has been mentioned.
Schemes are being amended on that basis, but so
far the picture is good. The City of Edinburgh
Council has now launched its scheme—it is being
chaired by John Blackwood. Although the council
sent out packages of information to 2,000
landlords only at the weekend, John Blackwood
has told me that applications have already been
received from landlords who wish to join the
scheme. South Ayrshire Council has launched a
scheme, too. Dundee City Council and Dumfries
and Galloway Council are the other two authorities
involved and they are not quite ready to launch
their schemes, but they are working with project
groups on the adoption of the standards.

Scott Barrie: It is not the first time that
something good has come out of Fife.
The Convener: Not that you are biased at all,
Mr Barrie.
Eleanor Clark: It is not a matter of regret that
Fife was not included in the pilot. The reason why
it was not was that it had already done the work.
The situation was done and dusted. Fife is used
by us as an example and the council acts as an
adviser to the pilot group. We were well aware of
how far ahead Fife was.
The Convener: That clarification is helpful.
As we have no more questions for our
witnesses, I thank them for their attendance and
for their written submissions. Committee members
look forward to receiving any further written
evidence that they might supply us with in the
weeks ahead.

Donald Gorrie: In addition to what you have
said, have any minus elements in the scheme,
from the landlord’s point of view, surfaced so far?
Eleanor Clark: It would be wrong not to say that
there is concern among the landlords about
registration and accreditation. How are the two
going to fit? What do the proposals mean for one
or the other? The landlords are unclear about what
registration will mean for them.

12:28
Meeting suspended.

The positive side is that landlords understand
that if registration means that they are simply
registering a business, accreditation means that
they have an opportunity to demonstrate the
quality of the business that they are providing. In
most schemes, the partnership is working towards
some positive incentives for landlords to
encourage them to come into the scheme—each
scheme has different packages of incentives,
depending on what needs to be done locally. One
of the main advantages that we have seen at the
moment is that there is a good line to the local
authority in relation to a range of things concerning
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12:30
On resuming—
The Convener: I welcome our fourth and final
panel. We are joined by Andrew Bradford, leader
of the planning, housing and infrastructure group
of the Scottish Rural Property and Business
Association, and Stephen Vickers, the Buccleuch
Group’s estate manager, who is representing the
Scottish Estates Business Group.
Thank you for joining us, gentlemen. I start by
asking you the same question on consultation as I
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have asked of all the panellists. Do you believe
that the Scottish Executive has consulted
effectively on the proposals and allowed you the
opportunity to engage with it?
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is such that one cannot get insulation into the roof.
To do so would be tricky and expensive, and the
only way that I, as a landlord, have found of doing
it effectively is to strip the building back to the four
walls and roof and start again, which is expensive.

Andrew Bradford (Scottish Rural Property
and Business Association): Yes. In general, we
do. We appreciate having been included in quite a
lot of the procedures from way back, and more
recently in the technical and policy reference
groups. However, it is worth pointing out that our
written evidence is our only opportunity to respond
to the bill as introduced, and we feel that wider
public consultation on the bill as introduced might
have led to a more clearly drafted bill. When we
examine the local housing strategy reports from
across the country, we see an almost universal
comment that there is a lack of knowledge or
understanding about the private rented sector. We
are concerned that the Parliament is legislating on
a subject of which people may have an incomplete
understanding. However, the answer to your
question about consultation is yes.

Stephen Vickers: Andrew Bradford said much
of what I hoped to say about buildings’ age and
construction. In rural areas, we steward several
listed buildings that are of great significance for
their historical character or for the landscape.
Listing often puts physical restrictions on what we
can do. Thermal efficiency is not just a matter of
wall insulation; it involves double-glazing and the
like. Our stewarding of those properties, which we
all want to help to preserve, is restricted. The need
to preserve and maintain the heritage must be
balanced with the need to ensure that Scottish
tenants have good properties to live in.
In rural areas, we do not have the availability of
contractors that urban landlords have. That has an
impact on cost and on the time that it takes to
undertake works. The skills base is also a factor,
because not many people are entering those keyworker positions.

Stephen Vickers (Scottish Estates Business
Group): I echo a number of the points that
Andrew Bradford has made. In particular, we
welcome the invitation here to discuss the
proposals on the back of our written evidence. A
degree of confidence comes from the fact that the
work of the housing improvement task force led to
the consultation entitled “Maintaining Houses—
Preserving Homes”, which led in turn to the
Housing (Scotland) Bill, which means that we are
now able to have a well-founded discussion.

Andrew Bradford: It is worth bearing in mind
the fact that if a new threshold is set, many
properties might fall below it. We heard earlier that
allowing a timescale in which to adapt houses to
the new standard makes sense. From a purely
practical point of view, if a limited number of
tradesmen are available and many properties
require work, all the work will not be able to be
undertaken overnight. If the standard rises on 1
February or whenever, not all properties will
comply by 2 February—that is a non-starter.

Donald Gorrie: We had a good discussion with
a previous panel about thermal efficiency and
electrical standards in the tolerable standard. Do
you have any particular concerns about those
standards in rural areas that you think we should
address?

Common sense says that a similar approach to
the one for the Scottish housing quality standard,
which is to be adopted by 2015—in 10 years’
time—would provide scope for the process to
happen, not least for listed buildings, which
Stephen Vickers mentioned. It took me more than
six months to obtain listed building consent to
replace one window in a building in a listed
property recently. That is a practical point.

Andrew Bradford: Yes. A number of quite
considerable differences between the private
rented sector and other housing providers must be
understood. In particular, properties are likely to
be of a greater age. I hate to quote statistics, but
57 per cent of properties in the private rented
sector in Scotland were constructed prior to 1919.
That compares with 23 per cent of owner-occupied
properties, 15 per cent of RSL properties and only
2 per cent of council houses. We are talking about
a very different type of property, and the fact is
that elements of disrepair and inadequacy of
thermal efficiency are related to the age of a
structure as much as they are to tenure.

Mr Home Robertson: That was quick.
Donald Gorrie: The Scottish Rural Property and
Business Association’s submission is strongly in
favour of maintaining mandatory grant assistance,
which the housing improvement task force argued
against. If both witnesses agree, will they set out
their stall on why grant should be maintained?
Andrew Bradford: Another difference between
the rural and urban private rented sectors is that
rural rentals are considerably lower and the cost of
repairing structures is probably higher, because
they are subject to greater wear and tear from the
elements than are houses in urban areas, which
are perhaps more sheltered by neighbouring

There is a concern that many of the houses in
rural Scotland will be difficult to bring up to what
would probably be deemed to be acceptable levels
of thermal efficiency without major reconstruction
works. As the committee has heard, such houses
are of solid wall construction and the roof structure
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buildings. If landlords are squeezed on the rent
and expenses sides, that makes the economically
viable enterprise much more fragile.

criteria do you think it would be sensible to use to
make exceptions for or to define those particularly
fragile areas?

In case you asked such a question today, I
looked up some information before the meeting. I
manage more than 60 properties, which we lease
to third parties just to provide accommodation,
most of them for what we deem to be a local rent
rather than an open-market rent. In the past three
years, the average surplus that those 60 houses
have generated is £67 per property per annum.
There is not much fat in that to allow money to be
spent on meeting insulation standards.

Andrew Bradford: I am making a case for
responsible landlords, who I am quite certain exist
in both urban and rural areas. I suspect that the
legislation is aimed at the small percentage of
landlords and tenants who fail to observe the
tenets of responsible landlordism or tenancy. I
have not tried to determine what the parameters
might be for special treatment, but equally there is
scope for ensuring that the bill is rural proofed so
that it works within a fully understood rural private
rented sector. As I said earlier, the subject has not
been fully understood, although work has been
done on it in recent years: Peter Kemp and David
Rhodes did work at the University of York back in
1995; there is report 83 from Scottish Homes and
the Scottish Landowners Federation; an
interesting report on property strategy in Dumfries
and Galloway was produced early last year; and I
think that Glencairn Community Trust produced a
report on affordable housing last year.

The bill and its associated literature say that it
might be possible to raise rents, but raising rents
is not compatible with continuing to deliver
affordable housing. That is simple. In some areas,
the market would not stand rent rises, so that
might not be an option.
Stephen Vickers: The issue relates to our rents
and our tenant structure. The private let sector
plays an important role in rural communities that
are economically fragile. In those areas, we house
key workers, who cannot afford higher rents.
However,
landlords
cannot
sustain
the
uneconomic letting of property. A balance must be
achieved.

Some knowledge is coming out on the private
rented sector, and it is clear that there are
differences. I can give one example. In urban
Scotland, the average tenancy in the private
rented sector is 18 months. In Dumfries and
Galloway, around 50 per cent of tenancies have
lasted in excess of 15 years. There is considerable
stability in the rural sector, which is perhaps the
position we are striving to get the urban sector to.
It is essential that we try to nurture the good bits.
In order to do that, we need to understand the
rural sector.

The aspirations of the Housing (Scotland) Bill
are wholly supportable. Of course the urban areas
will have a strong influence on a bill such as this,
but delivery and how we manage the process are
different in rural areas. Members should seriously
consider the possibility that there will be fall-out of
properties from the private let sector if regulation is
too severe.
Andrew Bradford: Once we get to the truly
rural parts of the country, in communities below
1,000 strong—which, where I live, is regarded as a
big toon, although it depends which end one is
looking at it from—the private rented sector is
providing 11 times the quantity of housing that
RSLs are. It follows that a 10 per cent reduction in
the private rented sector would completely wipe
out the contribution made by the RSL sector in
those areas. I would be concerned about any
discouragement of rented housing provision. We
endorse the standards, but we have reservations
about the effect that they might have on supply.
We do not want the private rented sector to shrink.
We would like the legislation to nurture, support
and encourage the sector, rather than hinder it.

12:45
Stephen Vickers: I agree that it is not the case
that everything is rosy in rural areas when it
comes to landlords. Some landlords in rural areas
demonstrate bad practice and we are as keen as
anyone to see them shamed through the
requirements of the Housing (Scotland) Bill.
I go back to what I was saying about rural areas.
Like Andrew Bradford, I could not say exactly how
we should go about doing this, but we must take
account of the different tenant structure that we
have. Tenants are generally low-paid key workers
in local areas. They are successions of families in
communities who are trying to keep the
communities together; they try to support the small
local schools and small local services. Rent is
generally lower. There is also a different contract
structure in that there are fewer contractors and
there is a slightly lower skills base. That leads to
succession problems. The properties are of
traditional structure, which has an impact on the
ability to bring them up to standard. There are
particular issues about services to and from

Linda Fabiani (Central Scotland) (SNP): From
your evidence it appears that you believe that the
rural housing sector should be treated differently,
and that there might be a special case for
revitalising local communities and for keeping
people and attracting people to those
communities. If that is what you believe, what
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properties. Properties are often not on mains
water and electricity pylons generally do not run at
the back door. Certain issues must be tackled.

Andrew Bradford: Do not let us invent another
one: I am aware of about 42 different definitions
already.

As Andrew Bradford said, where good practice
is being demonstrated in rural areas it is reflected
in the turnover of tenants. On the particular estate
that I am on the percentage for turnover of tenants
is in single figures. That is because the tenants
are content with the standard of the property in
which they live. Generally speaking, the properties
also happen to be in stunningly attractive areas.
The issues in rural areas are different.

Christine Grahame: I was going to say that in
your submissions you say that you want a
definition of “house” and a definition of “person”. I
was going to raise that point with you, so you can
add that to your list of questions. How do we deal
with the matter?
Andrew Bradford: I come back to the point that
every local housing strategy that I have read
states that more research is required into the
private rented sector. It is extraordinarily difficult to
answer your question at this stage. We need to
understand the sector better.

I agree with what Andrew Bradford said and I
will use his phrase: rural proofing the bill is very
important.
Mr Home Robertson: I think that Mr Vickers
has acknowledged a point that I want to raise. We
all understand that the situation in rural Scotland
might be different and might need special
attention, but that does not mean that there should
be wholesale exemptions from regulation. I put it
to the panel that there are some shockers in rural
areas: there is bad housing and bad practice.
There have been bad stories about some
landlords. The committee and the Parliament have
a duty to deal with that problem as well as to take
account of the needs of good landlords.

My organisation is working with local authorities
across Scotland that have a rural interest—there
are about 27 of them—and with the national parks
authorities. In Dumfries and Galloway, we are
involved in the accreditation scheme that the
committee has heard about. We are in receipt of
grant aid from the Executive to put someone in
post to try to gain knowledge within our
organisation. We are trying our hardest to get
information about the sector.
Christine Grahame: We have a bill in front of
us now.

Stephen Vickers: I echo the SRPBA’s view on
that point. We do not want to be in the same barrel
as any bad apples. We would rather that they
were thrown out of the barrel or that we stepped
into a different barrel altogether.

Andrew Bradford: I return to a point that I
made earlier: there is a concern that we are
making a bill about a subject that we do not fully
understand.
Christine Grahame: Are you in discussions with
the Minister for Communities and the Minister for
Environment and Rural Development on the
concerns about rural areas? After all, we are on a
timetable.

In the Scottish Borders, we see the voluntary
accreditation that is coming in as a way of
achieving a gold standard. Properties will be able
to be stamped to say that people can have
confidence in them. People will be able to let a
property in the Borders and the stamp will tell
them that it is of a good standard.

Andrew Bradford: We are in discussions with
the Executive about the parallel issue of the
provision of new affordable housing in rural areas.
We are certainly dealing with that. I do not want to
pre-empt anything, but it is evident to me that the
accreditation standards that have been talked
about—and
various
other
conditions—are
blindingly obvious quid pro quos for assistance to
deliver new affordable housing. It seems utterly
logical for there to be a balance or a contract
between the provider and the part-financier, which
will probably be the Government, to deliver quality
of structure and management. I fear that I am not
answering your question about how to get all that
into the bill. I am not sure that I have an answer for
you, but if one comes to me before the committee
gets to the next stage, I will write to you.

Christine Grahame: I support John Home
Robertson’s comments. Many of us have
experience of rural housing. I lived in a very small
place. There were 300 people there and we
thought that it was big.
There are problems with the bill. How do we get
round those problems and do justice to good rural
landlords? Is another section required in the bill to
deal with a definition of rural housing? You have
admitted that rural housing is difficult to define and
I do not think that the issue is dealt with as the bill
stands. I agree with John Home Robertson that we
cannot have exemptions one at a time. A section
is required that would deal with rural housing and
we perhaps need a definition of what constitutes
rural housing.

Stephen Vickers: I am afraid that I, too, am
unable to answer the question directly. If we look
one step ahead and imagine that there is
something in the bill that would allow us to take
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account of the rural situation—not an exception,
but something that took relevant account of the
situation—how would we make it happen? I return
to a point that was made earlier: on this issue,
local is best. We already have local housing
forums, and greater involvement of the private
rented sector in those forums would help to raise
the issues so that everyone was sitting around the
table discussing them. The provisions will be
delivered only if people are involved.

small percentage of landlords who are not
delivering the right and proper goods. I would also
like to think that the bill seeks to address the small
percentage of tenants who, for reasons best
known to themselves, might not wish to honour
their agreements. Indeed, I think that someone
used the word “vexatious” in that respect.
The bill is full of duties for the landlord; however,
some of those duties are noticeably absent for the
tenant. There is scope to strike a better balance
between the two sides. In our submission, we
have suggested some simple duties that could be
included in the bill. I will not go into them all now
but I suggest, for example, that a tenant should
notify the landlord of any repair that is needed. It is
difficult for a landlord to be telepathic in such
circumstances and it would be sensible to place a
duty on the tenant to report such repairs.

Cathie Craigie: I move on to the repairing
standard. You will have heard the other evidence
that we took on that. In your opinion, will the
introduction of the repairing standard improve the
condition of properties in the private rented sector
in rural areas? To what extent do you think the
repairing standard maintains the right balance
between improving standards and making them
too onerous?

I suspect that that builds on earlier comments
about the private rented housing panel. We have
pointed out that having a private rented housing
panel and a private rented housing committee
might overly complicate matters. After all, it
appears that the committee will merely select the
cases that will go forward to the panel. We feel
that such a tier is unnecessary and that the
chairman of the panel should make the selection.
However, that is simply a refinement that will
reduce the number of stages that people have to
go through.

Andrew Bradford: The repairing standard
already exists, but the bill alters it in relation to the
letting code. That code is unspecified at this stage
and we do not know how much it will affect things
so I cannot comment on the matter, although we
suggest in our submission that, rather like the
access code, it should be laid before Parliament
rather than merely being introduced after
consultation. You asked whether the repairing
standard will improve conditions or standards. As
was mentioned earlier, the best thing that could be
done is to ensure that people are aware of it. We
need to get the information out and ensure that
landlords are aware of their responsibilities. As far
as I can see, there is little in the repairing standard
in the bill that is not already a responsibility.

Stephen Vickers: Recently, the idea behind
various elements of agricultural law has been that
smoother, more easily used routes of arbitrating
disagreements are always to be welcomed. The
bill suggests such a route for tenants, but I echo
Andrew Bradford’s comment that there needs to
be a similar route for landlords. All disagreements
need to be dealt with quickly and efficiently,
because that will often lead to a tenant staying in a
property and having a happy relationship with the
landlord. At the moment, the measures that are
open to the landlord, particularly with regard to the
non-payment of rent, are draconian, and we do not
necessarily want only such measures to be
available to us. However, things need to be equal
on both sides.

Stephen Vickers: A landlord who demonstrates
good practice has nothing to fear from the
repairing standard. I would like to think that few, if
any, SEBG members would have anything to fear
from it. There are, however, people letting out
what are at the moment vital properties in rural
communities. They are not letting multiple
properties, but one cottage on their farm. Such
people will have difficulty in meeting what is a
standard that is being set to match everybody.
Their personal financial circumstances or other
influences might not allow them to meet that
standard and those properties might fall out of the
let sector.

On assessing matters that are brought before
panels and committees, I will mention a rather
vague word that is often used in law. We need
some assessment of reasonableness to ensure
that the panel is able to take a view on what is a
reasonable complaint and what is not.

Cathie Craigie: Is the remit of the private rented
housing panel broad enough to deal with any
issues that might arise? Does it give the tenant
enough protection to ensure that their landlord is
meeting their obligations? Moreover, do you agree
with the suggestion that other witnesses have
made that the panel’s remit should be extended?

Mary Scanlon: I should say on record that the
previous Minister for Communities visited
Kincardine O’Neil. I, too, have visited the area,
and have absolutely no doubt that what is being
done there is excellent practice. I was particularly
impressed by the way in which the old
farmhouses, cottages and steadings have been

Andrew Bradford: There is a lack of a level
playing field between the landlord and the tenant. I
have no doubt that the bill seeks to address the
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put back on to the rental market. I would like to
see that happen across Scotland and hope that
other members will take the opportunity to visit the
area.

2232

particularly vulnerable position? It is important for
the legislation to give due protection to tenants of
that type.
Andrew Bradford: I would have thought that
the bill was trying to address standards of housing,
full stop.

As we are stuck for time, I will ask one question.
We will come back at stage 2—and undoubtedly at
stage 3—to the issue of the agricultural tenancies,
including tied tenancies, that will be affected by
the repairing standard. In your submission, you
point out that a tied house is exempted if the
tenancy has been made under the Agricultural
Holdings (Scotland) Act 1991 and wonder why the
same does not apply to tenancies that are made
under the Agricultural Holdings (Scotland) Act
2003. You also wonder why the definition in the bill
covers only agricultural workers, not forestry, fish
farm and horticultural workers. I imagine that we
will revisit this matter, but have you any specific
concerns that you wish to put on the record?
Moreover, have you any estimates of the number
of tied tenancies that would not fall under the bill’s
fairly narrow definition?

Scott Barrie: I ask a question that I asked the
previous panel. Do you agree that private sector
tenants should have the right to adapt private
rented properties to meet needs that arise from
disabilities? What are your views on the criteria
that are set out in section 52 of the bill, which
landlords may use to consider whether a request
to adapt a property is reasonable? Are there any
issues that relate to the length of a lease?
Andrew Bradford: I suspect that my answer will
be similar to that of the previous panel. It is
reasonable to adapt properties. I draw your
attention to my earlier point about the age of the
structure, because it may be that some houses are
unsuitable for particular needs or requirements.
However, to put that aside, the right to adapt is
reasonable.

13:00
Andrew Bradford: You kindly invited the
committee to come and visit me, and I reiterate
that invitation. [Laughter.] I would be delighted to
see any of you.

The issue of reinstatement is a concern. You
heard earlier that most adaptations do not add
value. In the rental context, the value of the
property is less relevant than its rental value and I
suspect that most adaptations will not make a
property more lettable, although obviously there
will be exceptions. It does not make sense for
small landlords, who might have only one or two
properties, to say, “This property has been
adapted. Let’s keep it that way in case we can find
a new tenant.” In a small community, it might be
many years before the same requirement arises.
Generally speaking, the requirements of people
with particular needs are different. What suits one
tenant might be totally unsuitable for the next.

Christine Grahame: Do we get tea and
scones?
Andrew Bradford: It is a sair traivel. You will
get tea and scones.
The Convener: Members have not only invited
themselves but asked to be fed and watered when
they arrive.
Andrew Bradford: It is one of those privileges.
It is rather like being given a white elephant by the
King of Thailand, is it not?

I have some experience of the matter, because
about 20 per cent of our houses are barrier-free
and were constructed recently to that standard. I
was interested in the response of local authorities.
In February 2003, four separate departments
asked me to house four separate people in
wheelchairs because they did not have the
facilities. I took one of them, who was a local
resident, but I am afraid that I said that we should
not take the other three because I did not set out
to build what might have been a county hospital by
the time that we were through.

Linda Fabiani: Stop there.
Andrew Bradford: I had better stop digging.
You made the point that tied houses are not held
only by agricultural tenants. In an earlier
contribution, a warden of a sheltered housing
development was given as an example of a worker
with a tied house. I am glad that that non-rural
example was given. The point that we are making
is that there is a lack of clarity. We must ensure
that the legislation is clear on the matter. We point
out that the Agricultural Holdings (Scotland) Act
2003 is not mentioned.

We are agreeable to alterations. If alterations
would add value, the obvious step is to deal with
restoration to the landlord’s satisfaction by
agreement between the two parties. The thought
occurred to me that to ensure that restoration was
underwritten to an extent, a bond such as a public
bond might be the way forward.

On the point about numbers, I am afraid that I do
not have an answer for you.
Mr Home Robertson: Will you acknowledge
that if someone lives in a tied house and their
landlord is also their employer, they are in a
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Stephen Vickers: Several of our members are
the only providers of private let accommodation in
rural areas, so we are duty bound to consider
applications from disabled people. The estate on
which I work welcomes applications from disabled
people, especially as His Grace the Duke of
Buccleuch is disabled.

Stephen Vickers: The witness who was here
from Communities Scotland could tell you more
about how its operation is legislatively structured.
We are working very amenably on the ground with
people from Communities Scotland, especially on
the delivery of affordable rural housing, which
Andrew Bradford mentioned and which is a key
target for most of our members. Unfortunately,
Communities Scotland’s framework means that it
cannot consider a private landowner who wants to
provide affordable housing in the same light as an
RSL. Communities Scotland cannot consider
giving private landowners grant funding to release
properties, which would achieve a big step forward
in the provision of affordable rural housing.

The key is to work closely with the local
authority, which often makes an application and
suggests adaptations that are required in a
property. We can work with an authority on
installing and removing adaptations. That is often
decided case by case. Unfortunately, it does not
suit primary legislation to say that we should
proceed case by case, but that is how we are
achieving a happy transition from adapting a
house for disabled use to adapting it back to
general let property.

Donald Gorrie: At the informal hearing that we
had in Perth, we heard of an interesting
development to tackle the shortage of craftspeople
in the area, on which the local council and
landlords co-operated well. Are you aware of that
or any other system? You suggest that councils
and landlords could co-operate more to provide
important craft services.

Cathie Craigie: I have a brief question about
the amendments to the provisions in the Antisocial
Behaviour etc (Scotland) Act 2004 on the
registration scheme for private landlords. How do
you feel that has been addressed? Will you reflect
on the comments earlier, which I know that you
heard, about whether the scheme should be
national or local?

Stephen Vickers: I have no direct experience of
the Perthshire system—the area is slightly north of
my fields of operation. I talked about possible
grant funding and assistance to private
landowners and private let sector providers. The
quid pro quo is housing people who have housing
needs that properties are unavailable to RSLs to
meet. The private sector could play a massive role
in that.

Stephen Vickers: A local scheme would be
best for the particular issue that we have just
discussed. In terms of registration, my direct role
for my principal employer spans four authority
boundaries, so simply the logistics of trying to
meet four registration standards would not be
comfortable for us. Accreditation might be more
suited to a local or national scheme, but a
registration scheme should be national. People
who live in Scotland or who move here to live
should have a single core standard for registration.

Linda Fabiani: What would that role be? Would
an estate maintain full control and receive grants,
as RSLs do, or would it co-operate with RSLs,
which would run some of the show?
Stephen Vickers: One shoe does not fit every
foot in this instance. In some cases, local estates
and landowners can form community bodies—that
practice is being adopted in Scotland for other
purposes—to assess local need and criteria and to
allocate housing. Sometimes, a private landowner
could retain full operation under guidance or lighttouch regulation from Communities Scotland, to
ensure credibility. At the other end of the scale, a
private landowner could assist Communities
Scotland or a registered social landlord to achieve
delivery.

Andrew Bradford: It is difficult to comment,
because the bill will amend and extend measures
that have not yet been introduced. We and local
authorities are still waiting for guidance on how the
scheme may be rolled out. As I have said, it is
difficult for us to understand how the introduction
of the letting code, which will be the principal
change to the registration provisions, will interact
with the accreditation schemes of which we have
heard.
As for whether the registration scheme should
be national or local, we have raised the crossborder issues that arise from having local
schemes. I would probably plump for a national
scheme.

Linda Fabiani: Would all that tie into local
housing strategies and the idea that a local
approach is best, which you have mentioned in
your evidence? A contradiction exists between the
local housing strategy element of some legislation
and the national elements of other legislation. As
Cathie Craigie said, a local approach is best and
we are in danger of eroding that.

Donald Gorrie: The submission from the
Scottish Estates Business Group asked whether
Communities Scotland could help private sector
landlords in the way that it helps registered social
landlords. Could that be achieved administratively,
or is a change in the rules needed?


532

2234

Stephen Vickers: Please do not take this as a
glib comment, because it is not intended to be, but
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in matching the aspirations of a national bill on
housing with local delivery, you have been tasked
with a difficult web to weave.

2236

The Convener: I thank the witnesses for joining
us and for their evidence, today and in writing
before the meeting.

Andrew Bradford: I confirm that it is utterly
logical to us that the local housing strategy, rather
than a national approach, should be the vehicle
that sets priorities.

Meeting closed at 13:13.
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SUPPLEMENTARY WRITTEN EVIDENCE FROM OWNERSHIP OPTIONS IN SCOTLAND
Supplementary evidence from Ownership Options for the Housing (Scotland) Bill
Having reviewed the oral and written evidence provided by ourselves and other organisations, it
has become apparent that clarification and further information may be of use to the Committee on
the following issues:

x
x
x

Statistics regarding the need for adaptations
The cost of providing a grant scheme to properly assist those needing adaptations
The availability of resources to provide such a grant scheme

Statistics regarding the need for adaptations
During the evidence session of 16 March 2005, Scott Barrie MSP asked:
‘What were the 2002 (Scottish Household Condition) survey's main findings on the needs of
disabled people and the adaptations that have been done on their behalf?’
Communities Scotland’s supplementary evidence in response to this question focuses more on
adaptations already provided and doesn’t break the figures down by specific adaptations or isolate
private sector housing from public sector housing.
The figures below, supplied to us by Communities Scotland, provide more detail.
TABLE 1: HOUSEHOLDS REQUIRING ADAPTATIONS, BY ADAPTATION AND TENURE
Households that require:

Private Sector

Public Sector

Total

Specially adapted bath/shower
Handrails
Stairlift
Specially adapted toilet
Some other adaptation
Door entry phone
Specially adapted kitchen
Individual alarm system
Ramps
Relocated light/power points
Special furniture
Door widening
Extension for disabled needs
Through floor lift
Totals (summing down only)

23,500
13,500
10,000
6,500
6,500
6,000
3,500
3,000
4,000
2,500
2,500
49
1,500*
*
1,500
450*
84,950

38,500
15,500
9,000
10,500
9,000
8,000
7,000
6,000
3,500
4,500
2,500
2,500
1,500*
500*
118,500

62,000
29,000
19,000
17,000
15,000
14,500
11,000
9,000
8,000
7,000
5,500
4,500
3,500
1,000*
205,000

Source: Scottish House Condition Survey 2002

49

In this data, * indicates estimations from the data by Ownership Options – the figures are too low
for Communities Scotland to report them as having statistical significance.
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Table 2 identifies how many households require adaptations. This differs from the previous table
since one household may require more than one type of adaptation.
TABLE 2: TOTAL HOUSEHOLDS REQUIRING ADAPTATIONS, BY TENURE
Estimate
95% Confidence Interval

Private Sector
56500

Public Sector
76500

Total
132500

Lower 51000
Upper 62000

70000
82500

124500
140500

Source: Statistician working for Communities Scotland, data from the Scottish House Condition
Survey 2002
The cost of providing a grant scheme to properly assist those needing adaptations
We have revised and lowered our estimate50 of the cost of making all adaptations51 subject to
mandatory grant. Previously we have reported a cost of substantially less than £100m; our new
figure of £70m takes account of those who will adapt their property without grant and the reduction
of the cost to the public purse through use of the means test52.
The availability of resources to provide such a grant scheme
Research following our evidence session has led us to further conclude that the provision of
adaptations funds, whilst designated a national priority, is restricted by attitudes and not finance.
In our evidence we highlighted the apparent surplus of money available for the construction of
social housing and for the Homestake scheme. It would also appear that Private Sector Housing
Grant (PSHG) budget, from which adaptations are funded, has provided sufficient funds to start
addressing the adaptations issue but that these have not been used for this purpose.
The PSHG budget increased by £30m to £70m in 2004. Local authorities have reported to us that
they received PSHG funds in excess of what they expected, were unable to spend their allocation
and were aware that there was significant extra money in the Scottish Executive’s PSHG budget.
Yet in the same period, applications from local authorities to the Scottish Minister to provide
53
adaptations grants over the specified limit dropped from 80 in 2003 to 11 in 2004. This was
despite most social work departments ceasing to top up adaptations grants.
The result can only have been that those requiring larger and more expensive adaptations would
have received less grant funds, making it either very difficult or impossible to make the adaptation.
This occurred in the year that more grant money was available for this purpose for local authorities.
Local authorities have apparently failed to start addressing the issue of the large number of
disabled people requiring adaptations despite a large increase in funding. We therefore do not
believe they are best placed to decide the level of financial support disabled people should receive
for adaptations.
Richard Hamer
Director
Ownership Options in Scotland
20 May 2005
50

Derived using the figures in Table 1 and sample adaptations costings from a local authority
Not including grants to extend or move
52
Since the Scottish Executive has not researched the effect of the means test on the size of grant
applicants receive, we have taken a median value between the 100% grant that those on extremely
low incomes will receive and the 50% minimum grant for adaptations
53
Housing Improvement grant limit was £12,500 before October 2003 and £20,000 after that
51
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SUPPLEMENTARY WRITTEN EVIDENCE FROM COMMUNITIES SCOTLAND
Voluntary Accreditation schemes for private landlords
Purpose
To inform the Communities Committee about progress to date with the pilot of voluntary local
accreditation schemes for private landlords.
Background
Four local authority/private landlord partnerships in Dundee, Dumfries and Galloway, Edinburgh
and South Ayrshire are participating in a pilot of the development and implementation of local
accreditation schemes for private landlords. Invitations to participate in the pilot were sent to each
local authority in Scotland and these four were selected from the seventeen applications received.
Applications were assessed against pre set criteria, principal of which was that the local authority
had existing links with private landlords and that there was evidence of support for engagement in
developing an accreditation scheme.
Each partnership will receive £45,000 grant per annum for two years and guidance in the form of
the National Core Standards for Private Landlords and for Local Accreditation Schemes published
by Communities Scotland copies of which have been made available to the Committee.
Communities Scotland has commissioned external support for each pilot scheme and co-ordination
of the pilot. The contractor monitors progress and provides reports to the working group set up for
the duration of the pilot. (membership is attached at Annex A).
Progress to date
The pilots commence in Summer 2004 and indications so far are that landlords are keen to engage
in the process. Schemes have been developed and publicly launched in Edinburgh and South
Ayrshire with identified incentives for landlords who join the scheme and the other two partnerships
in the pilot are making good progress.
Outwith the pilot there is evidence of continuing interest in other local authority areas and I have
been asked to update landlord forums about accreditation in both Aberdeen and the Scottish
Borders in the last month.
Conclusion
The pilot is still at an early stage but progress to date has been encouraging as can be seen in the
attached monitoring report (Annex B) on each scheme received from the contractor in February
Eleanor M Clark
Communities Scotland
17 May 2005
Annex A
Pilot of local accreditation schemes for private landlords
Working Group
Eleanor Clark, Communities Scotland (Chair)
Judi Reid, Communities Scotland
Andrew Bradford, Scottish Rural Property and Business Association
Pauline Gilroy Communities Scotland
Rhona MacDonald, Royal Institute of Chartered Surveyors
Stephen Peasnall, Scottish Association of Landlords
Des Ryan. Edinburgh Cyrenians
Jennifer Wallace, Scottish Consumer Council
Nick Fletcher, Chartered Institute of Housing
Roger Harris, The Scottish Executive
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Jason McDonald, CoSLA
Angela Yih, Age Concern
Annex B
Local Accreditation Schemes for Private Landlords
Monitoring Report
February 2005
Dumfries & Galloway
Progress

Date 03/02/05

The formal partnership agreement was finalised with the Council on 5th December 2004 and
Lynn Kennedy has now been formally appointed as Project Officer. Her role involves managing
the Accreditation Scheme under agreement with the Council.
As the accreditation scheme is being developed as a joint venture between the Council and the
Scottish Rural Property and Business Association (SRPBA), an appropriate logo and name for
the scheme have now been agreed, ‘Quality Rent South West.’ A management committee
have also been appointed.
Current Issues
Current issues include;
x

Discussions are currently underway on how best to promote the scheme throughout
Dumfries and Galloway. The emphasis is to promote Quality Rent South West as a
brand through the local media including local radio, newspapers and an official press
release. Promotional leaflets are currently being finalised and will be distributed shortly;

x

six meetings with private landlords have been arranged across Dumfries and Galloway
in the final two weeks of March. The focus of these will be to make landlords aware of
Voluntary Accreditation, encourage participation and to deal with three main issues,
Accreditation, Registration and HMO Licensing; and

x

once the landlord meetings have been held a landlord’s forum will be established.

Current concerns include;
x

The need to develop a co-ordinated approach to accreditation, which is relevant in both
a town centre and rural context. This is particularly complex given the nature of the
private rented sector in Dumfries and Galloway and the heterogeneous nature of the
landlords who operate within it;

x

the relationship between Voluntary Accreditation and the requirement for registration of
private landlords contained within the Anti-social Behaviour Bill and the confusion
which already exists amongst landlords;

x

concerns that estate or land owners who straddle local authority boundaries will have
to comply with multiple compliance procedures and standards given the national
development of the accreditation principle and implementation of the national
registration scheme; and

x

the development of multiple regulatory regimes will prove to be an onerous, complex
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and expensive process for landlords.
Interpretation of Core Standards
Consideration is currently being given to a number of local amendments to the National Core
Standards to take account of specific rural issues, for example letting properties with septic
tanks, listed building status.
Scheme Governance & Management
The focus has heavily been concentrated on establishing formal partnership arrangements
which has taken precedence over the development of the compliance, regulatory or monitoring
framework.
Now a project officer has been appointed, consultation with landlords is scheduled to
commence late March. The Landlord Forum will then be established and consultation on these
issues will begin.
The nature of the formal negotiations undertaken has influenced the process up to this point.
An (undue) focus on what may go wrong and apportioning risk has dominated the development
of the management structure.
Good Practice & Innovation
A number of examples of good practice have already evolved as a result of current
development. These are:
x

strong, jointly agreed partnership arrangements between the Council and the private
sector;

x

a robust risk management exercise undertaken on the appointment of a project officer;

x

shared recognition that the role of the private rented sector in the rural economy is very
significant;

x

the need to link accreditation and private sector grants;

x

given the rural nature and boundary shared by the Dumfries and Galloway and South
Ayrshire pilot partnerships, it was agreed that formal joint working on cross border
issues will be developed. This would be beneficial to both parties but has not yet been
formally agreed; and

x

active promotion of the accreditation scheme through a variety of mediums has
occurred, including working closely with Housing Benefit to distribute promotional
leaflets via their landlords mailing list, as well as targeting solicitors and letting agents.

Statistical Report
Note
N/A


538

187

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
Dundee
Progress

Date 03/02/05

The Steering Group is now well established and meets monthly. It has recently expanded to
include greater representation of smaller landlords. As a result membership now includes
representatives from the Rent Registration Service, Stobswell Landlords Forum and Dundee
University Student Services.
Currently the Steering Group focus is on agreeing Local Standards and reviewing the model
tenancy agreement to devise a local model.

Current Issues
Current issues includes;
x

Steering Group are currently agreeing the Local Standards. However concerns have
been raised regarding Section 4 of the standards, ‘Minimum Property Conditions’ and
how they should progress the standard of minimum property sizes;

x

on the finalisation of standards, the administration arrangements for the pilot will be
progressed. The appointment of a member of staff and new office space for the pilot is
currently under negotiation;

x

incentives to encourage landlords to participate and the launch of an advertising
campaign are also currently under discussion.

Current concerns include;
x

the landlords are in agreement that only good quality property and management
should be accredited. However they are aware of situations, which are of no fault of
the landlord, but where properties may not achieve the standard aspired to. Concerns
include the pitfalls of allowing properties, which are not ideal, to become accredited
and risking the credibility of the scheme. Discussions are taking place to resolve such
issues;

x

confusion concerning how to instruct common maintenance in terms of s27 and s28 of
the Title Conditions (Scotland Act) 2003 and the application of the tenement
management scheme under s4 of the Tenements (Scotland Act) 2004;

x

perception that the pilot is not integrated with the “Better Renting Scotland” initiative
and clearer links may encourage landlords to support the principle of accreditation;

x

reservations from the Steering Group over managing expectations that the introduction
of an accreditation framework alone will drive out rogue landlords;

x

concerns from landlords over the impact of the Housing Benefit pathfinder exercise,
which introduces Local Housing Allowances;.

Current Issues (Cont.)
x
x

concerns that the administration of Housing Benefit could hinder the development
of accreditation if landlords are unwilling to participate as a result of delays in
processing claims or the perceived bureaucracy of the current system; and
the relationship between Voluntary Accreditation and the requirement for
registration of private landlords contained within the Anti-social behaviour Bill and
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the confusion which already exists amongst landlords.
Interpretation of Core Standards
The Steering Group are currently reviewing the National Core Standards and at present have
agreed to exclude point 6.8 Repairs and Maintenance: that, ‘at the start of a tenancy or when a
tenancy is renewed the tenant should receive written information of any maintenance
inspections and tasks that will take place during the tenancy.’ Further discussions regarding
the remainder of the standards will be completed in their next monthly meeting.
The draft Model Short Assured Tenancy Agreement is also under review. It is expected that the
final tenancy agreement will be available on line in the near future.
Scheme Governance & Management
A committed Steering Group has now been established and is working on the compliance
framework for accreditation. A partnership agreement to formalise the remit of the Steering
Group in developing the accreditation scheme is currently under development.
The Steering Group will be responsible for establishing a landlord forum, which provides a
framework for consultation and empowers landlords and stakeholders to inform solutions.

Good Practice & Innovation
Initial Steering Group activity has focused on exploring the range of benefits that could be
negotiated as incentives to participate in the scheme. A number of innovative ideas are
currently under development and consideration, which include:
x

The potential to develop a ‘fast track’ Housing Benefit service for accredited landlords;

x

Focussing rent registration property inspections upon landlords who are not
accredited;

x

Developing a ‘property shop’ for marketing the properties of accredited landlords (this
could be of particular benefit to smaller landlords);

x

Developing positive and clearly visible branding for the scheme, which reflects the
national agenda (Better Renting Scotland campaign) and independence of the
scheme;

x

Integrating accredited landlords into the development of the Common Housing
Register in Dundee; and

x

Negotiating a reduced HMO licensing fee for accredited landlords.

It was agreed that case studies outlining issues and concerns from landlords were an excellent
method of raising awareness of issues and sharing information on how to resolve potential
conflicts with accreditation. They also serve as excellent demonstrations of good practice and
could be made available on the Web Forum.
Statistical Report
Note
N/A
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Edinburgh
Progress

Date 03/02/05

A Project Board of Landlords, Landlords’ representatives, letting agents and the Council has
made significant progress in establishing a work plan for delivery of the project. The
compliance and complaints procedure of the scheme has now been developed and agreement
has been reached on policy and procedures.
Edinburgh will adopt an annual self-certificating scheme in which properties will be inspected at
random. As the Edinburgh private rented market is one of the largest in Scotland it would not
be viable to inspect all properties. Letting agents will also be accredited on their management
practices. In addition a name and logo for the pilot has also been confirmed. The pilot will now
be known as ‘Edinburgh Landlord Accreditation.’
A well-attended seminar took place on 27/10/04, which enabled the Reference Group and
other stakeholders to review implementation progress to date and identify areas where further
development is necessary.
The development of a website and other marketing materials within an overall consultation and
communications plan, is currently underway, as is a financial analysis of the development of an
arms length partnership organisation to manage the scheme. A range of landlord incentives
have been identified which facilitate access to existing services which include: housing/legal
information and advice; tenancy support services.
Current Issues
Current Issues includes:
x

An accreditation pilot will be launched in April 2005 to coincide with the local student
market. This will target existing HMO landlords whom already work closely with the
Council. An Edinburgh wide launch is planned for November 2005. Accreditation
targets are 500 – 1000 landlords accredited in year one, which is approximately 1020% of the landlords in Edinburgh at present;

x

the pilot hopes to recruit a number of staff; 2 temporary staff (on a secondment basis),
a housing officer, a customer advisor and a housing manager. The amount of staff
required, reflect the size of the PRS in Edinburgh. Costs are fixed and projected at
£150,000 including office accommodation;

x

advertising leaflets are now completed and its proposed to advertise heavily in the
local press;

x

by April an accreditation link will feature in the Council’s main Website. By May it is
hoped the pilot’s own website will be fully functional;

Current Issues (Cont.)
x
x

information Packs have been created for both landlords and tenants outlining what
to expect from accreditation, this also outlines landlords and tenants rights and
responsibilities. These will be available in every accredited property; and
at present it has been decided not to charge fees for accreditation but this will be
re-assessed in the future once registration guidance has been confirmed. In the
meantime a number of fee options are currently being considered by Edinburgh
City Council, which include; free of charge, flat fee for joining, rely upon advertising
revenue, flat fee for joining and advertising revenue.
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Current concerns:
x

the relationship between Voluntary Accreditation and the requirement for registration of
private landlords contained within the Anti-social Behaviour Bill and the confusion
which already exists amongst landlords. Edinburgh feels one of the biggest hurdles to
overcome was the attitude by landlords towards both accreditation and registration.
The current position of the Project Board is that accreditation will not include a fit and
proper person test based on disclosure. However, accredited landlords must certify
that they will register upon implementation of the national registration scheme and do
so;

x

Edinburgh are still to meet with housing benefit to discuss the possibility of fast track
housing benefit services for accredited landlords.

x

reluctance to impose the model short assured tenancy agreement on participating
landlords, as it is perceived this may prove a barrier to entry. A model lease will be
issued by the scheme but landlords will have the choice to amend it or use their own
tenancy agreement if they wish;

x

letting agents will be included within the accreditation scheme given that they let
approximately 50% of all properties in the Edinburgh private rented sector. It is
proposed that the service provided by the letting agent will be accredited based on the
national core standards and formalised between the letting agent and his landlord
through their management agreement. Landlords will therefore be passported into
accreditation; and

x

the development of multiple regulatory regimes will prove to be an onerous, complex
and expensive process for landlords.

Interpretation of Core Standards
Agreement has been reached and the National Core Standards have now been adopted.
However they may be subject to further development as the compliance framework and
operating procedures are developed.
Scheme Governance & Management
The development of a business plan for the accrediting body is progressing given the financial
analysis underway for an arms length partnership organisation. However the accreditation pilot
will remain part of the Council for the foreseeable future, as there has been no time to establish
accreditation as its own company.
The compliance framework under development will influence the role and remit of the
accrediting body. Given the scale of the private rented sector in Edinburgh, compliance will
focus on the self-certification of landlords underpinned by a robust complaints procedure.
Property or tenancy management inspection will be undertaken following a complaint against
an accredited landlord. There is recognition by the Project Board that in order to empower
tenants to make such a complaint, comprehensive and accessible information and advice on
the rights and responsibilities of both landlords and tenants must be developed and made
available.
Good Practice & Innovation
A number of examples of good practice have already evolved as a result of current
developments. These include:
x
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the development of a mechanism for registering letting agents, such that they can
market services to landlords that will guarantee to meet the accreditation standard;
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x

the development of a website to market the properties and services of accredited
landlords and letting agents;

x

the development of an initiative to generate revenue through advertising subscriptions
as part of an overall marketing strategy;

x

exploring the potential to utilise implementation funding to provide a ‘free’ first year of
fees for accrediting landlords;

x

the ongoing development of a partnership based independent organisation to manage
accreditation; and

x

the development of tenant and landlord information packs to clarify the rights and
responsibilities of both parties

Statistical Report
Note
N/A

South Ayrshire
Progress

Date 03/02/05

A Voluntary Accreditation Working Group has been established with representatives from the
Council and landlord organisations, including the local university. They have made significant
progress in establishing an implementation framework for the delivery of the project.
A series of approximately 20 workshops have been held throughout South Ayrshire and a
Landlord’s Forum has now been established, namely South Ayrshire Landlord Association. Jim
Fenton also announced that colleague Carrie Annalsi has now been appointed to undertake his
duties within the Pilot.
The scope and operating framework of the pilot accreditation scheme has been established
and includes:
x
x
x
x
x

Agreed aims and objectives;
The compliance framework to be applied;
Agreed entry standards;
Agreed property maintenance standards;
Agreed property condition standards.

It is intended that a Pilot accreditation scheme will commence in April 2005. This will involve 10
landlords, 20 properties, a maximum of two properties per landlord. Approximately 30 landlords
are committed to this date. There are also an additional 150+ landlords in their database
expressing an interest in participation and most major letting agents want to participate. A
wider launch is expected later in the year.
Current Issues
Current issues include:
x

reluctance to impose the model short assured tenancy agreement on participating
landlords, as it is perceived this may prove a barrier to entry. The model lease will be
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issued by the scheme but landlords will have the choice to amend it or use their own
tenancy agreement if they wish;
x

the relationship between Voluntary Accreditation and the requirement for registration of
private landlords contained within the Anti-social behaviour Bill. The current position of
the Working Group is that accreditation will include a fit and proper person test based
on disclosure. Probationary accreditation status will be awarded until the disclosure
process has been successfully completed. Any associated costs for pilot scheme
landlords will be met by the scheme;

x

consideration is being given to accrediting both landlords and letting agents; and

x

no fees will be levied until April 2006. This is because they want to ensure the pilot is
supported and up and running first and also until it is clear what fees will be charged
for registration.

Current Issues (Cont.)
Current concerns include;
x

concerns that estate or land owners who straddle local authority boundaries will have
to comply with multiple compliance procedures and standards given the national
development of the accreditation principle and implementation of the national
registration scheme; and

x

the development of multiple regulatory regimes will prove to be an onerous, complex
and expensive process for landlords.

Interpretation of Core Standards
In January 2005, the draft National Core Standards were agreed in and are currently going to
Committee and will be presented to the elected members shortly.
It was agreed that a ‘fit and proper person test’ should be included within the core standards
underpinned by a formal disclosure process. Landlords felt very strongly that should be
incorporated, as this would clearly demonstrate their credibility to prospective tenants.
It was also agreed that fit and proper person test should also preclude entry to landlords and/or
their appointed agents who possess convictions relating to possession with attempt to supply
illegal drugs.
Consideration is currently being given to a number of local amendments to the National Core
Standards to take account of specific rural issues, for example letting properties with septic
tanks, listed building status.
Scheme Governance & Management
Following a detailed risk assessment of the pilot scheme it was proposed that Environmental
Health would inspect all 20 pilot properties. The results of this inspection will inform future risk
assessment. It is anticipated that in future only a small sample will be inspected following selfassessment and that further inspections would be generated as a result of complaints.
Compliance will therefore focus on the self-certification of landlords underpinned by a robust
complaints procedure. Property or tenancy management inspection will be undertaken
following a complaint against an accredited landlord. In order to empower tenants to make
such a complaint, comprehensive and accessible information and advice on the rights and
responsibilities of both landlords and tenants must be developed and made available.
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There is a small internal group consisting of key stakeholders are currently dealing with this
issue. It is felt that at present it is too early to draw up comprehensive approach to sanctions.
This will be dealt with during the pilot should the need occur.
Good Practice & Innovation
A number of innovative ideas are currently under development and consideration, which
include:
x

the appointment of a part time Officer to process the Housing Benefits applications of
accredited landlords, with protocols established which outline administration targets of
14 days;

x

the potential to link accreditation to the development of a rent deposit guarantee
scheme in the area;

x

the development of anti-social behaviour support services for accredited landlords to
assist them addressing the behaviour of difficult tenants;

x

access to mediation services for the tenants of accredited landlords;

x

a good tenants guide is presently in draft format. This document has been heavily
based on Home Point’s Tenant’s Guide but has been adapted to suit local conditions;

x

£90,000 in Private Rented Sector Grant has been negotiated over the next two years
which will be available to accredited properties;

x

a quarterly newsletter is being published, which will be used as a means to publicise
accreditation;

x

access to the Empty Properties database, which currently consists of 30+ empty
properties throughout South Ayrshire has been arranged for accredited landlords; and

x

given the rural nature and boundary shared by the Dumfries and Galloway and South
Ayrshire pilot partnerships, it was agreed that formal joint working on cross border
issues will be developed. This would be beneficial to both parties but has not yet been
formally agreed.

Statistical Report
Note
10 Landlords recruited for pilot.
20 properties identified.
30 further landlords expressed interest in scheme.
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18 May 2005, (16th Meeting, Session 2 (2005))
WRITTEN EVIDENCE FROM CITIZENS ADVICE SCOTLAND
Evidence to the Communities Committee on the Housing (Scotland) Bill – A Rent Deposit
Scheme
Based on the evidence of Citizens Advice Bureaux clients in Scotland
Citizens Advice Scotland and its 70 CABx offices form Scotland's largest independent advice
network. CAB advice services are delivered through 197 service points throughout Scotland, from
the islands to city centres.
The CAB Service aims:
x to ensure that individuals do not suffer through lack of knowledge of their rights and
responsibilities, or of the services available to them, or through an inability to express their
need effectively
and equally
x to exercise a responsible influence on the development of social policies and services,
both locally and nationally.
The CAB Service is independent and provides free, confidential and impartial advice to everybody
regardless of race, sex, disability or sexuality.
Summary
Citizens Advice Scotland believe that based on evidence from bureau clients, there is a strong
case for the introduction of a rent deposit scheme in the private rented sector. Our case evidence
shows that the main elements of this scheme would need to include the following to function
successfully :
x
x
x
x
x

A scheme where all deposits are held by an independent third party
An independent alternative dispute resolution service, to which disputes would be referred
A clear definition of the amount a landlord can reasonably claim as costs for wear and tear
and details of the supporting evidence required to make a deduction from a deposit
The requirement for written tenancy agreements and detailed inventories to be provided at
the beginning of a tenancy. Where the landlord or agency fails to provide these, it would
reflect negatively on any attempt to withhold all or part of the deposit.
For the scheme to work there would also need to be some form of sanction for landlords
who charge deposits but fail to pay them into the scheme.

The case for a rent deposit scheme in Scotland
x

Landlords and letting agencies in Scotland could be holding anything between £52 and £75
million in tenants’ money

x

There are no regulations in place to safeguard what is done with this money at the end of a
tenancy agreement.

x

Currently, the only means of redress for tenants is the small claims court. As well as
having cost implications, this is not a suitable remedy for tenants returning abroad or
moving far away

Citizens Advice Scotland (CAS) first drew attention to this issue in 1998, with the publication of our
54
evidence report ‘Unfair Deposit’ . In that report, we proposed piloting a rent deposit initiative, with
a view to subsequently rolling it out as a compulsory scheme across Scotland.
54
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Unfair Deposit, Citizens Advice Scotland, December 1998
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Since that time, disputes over rent deposits have continued to be an issue for Scottish CAB clients.
CAS raised the ongoing need for the introduction of a rent deposit scheme in our response to the
Scottish Executive’s Maintaining Houses, Preserving Homes consultation55. We are disappointed,
therefore, to note that such a scheme has not been included in the Housing (Scotland) Bill. This Bill
provides the perfect opportunity for the Scottish Executive to take action on an area desperately in
need of regulation.
Government statistics indicate that at least one in five people in England has problems ensuring
their deposit is returned at the end of a tenancy56. The UK Government has decided to call time on
this wrongful withholding of tenants’ money and has recently agreed to introduce regulations for
deposits in the private rented sector in England and Wales. CAS would like to see the Scottish
Executive take the opportunity afforded by the Housing (Scotland) Bill to introduce similar
legislation, in order to ensure that tenants in Scotland benefit from the same protections as those in
England and Wales.
Background
Landlords may hold a deposit to protect themselves against non-payment of rent, bills or to
compensate for damage done to the property during a tenancy. Case evidence from across
Scotland demonstrates that some bureaux clients face numerous problems in relation to tenancy
deposits. However, quantifying the extent of the problem is difficult due to the lack of centrally-held
statistics. For instance, figures are not available for the average private sector rent, the numbers of
tenants charged a deposit and the average size of a deposit. The following calculations are
therefore estimates based on the best information available. In some cases, this has meant
calculations based on English statistics. Whilst this is not optimal, it should be noted that ‘Unfair
Deposit’ reported that problems with rent deposits experienced by clients in Scotland were broadly
similar to those in England and Wales.
The 2001 census for Scotland states that of a total of 2,192,246 households, 147,251 (6.7%) were
57
living in private rented accommodation.
A 1999 report by the Scottish Office referred to an average weekly rent for new private lets as
being £107 per week in 1996.58 Given that a tenancy deposit usually amounts to the equivalent of
at least a month’s rent, this would suggest an average deposit at that time of approximately £535.
However, it should be noted that there are no regulations in place specifying upper limits on the
amount that a landlord can charge.
In March 2005, the average local housing allowance for two-roomed properties across the whole of
Edinburgh was set at a weekly rate of £104. Local housing allowance rates are set by local
authority rent officers and are indicative of average rental values in an area. Consequently, this
would suggest that Edinburgh tenants could be paying an average deposit of £520 for a tworoomed property, based on the understanding that deposits tend to be at least one month’s rent.
In England, 70% of tenants are charged a deposit at the start of a tenancy with the average amount
59
being £510 . If we assume that the picture is similar in Scotland, this indicates that landlords in
Scotland are holding approximately £53 million of tenants’ money60. However, the percentage of
private rented households in Scotland charged a deposit is not actually known. If every privately
rented household were to pay a deposit of £510, then the amount of money being held by Scottish
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Maintaining Houses – Preserving Homes, Consultation Paper Response by Citizens Advice
Scotland, November 2004
56
Office of the Deputy Prime Minister, Housing in England, 2001-2002
57
Scotland’s Census Results Online 2001, table UV64
http://www.scrol.gov.uk/scrol/common/home.jsp
58
The Scottish Office, ‘An agenda for modernisation- An agenda for Scotland’s housing 1999,
http://www.scotland.gov.uk/library/documents-w7/hgp-00.htm
59
Office of the Deputy Prime Minister, Housing in England, 2001-2002
60
This calculation is abased on 70% of the number of Scottish households living in private rented
accommodation being charged a deposit of £510 each ie (70% x 147,251) x £510
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landlords could be as great as £75 million. It should also be noted that, in some cases, tenants are
asked for more than one month’s rent as a deposit.
Scottish landlords are therefore holding a very substantial amount of money, with no regulations in
place to prevent them from exploiting this position. The introduction of a rent deposit scheme
would protect against the sharp practices currently evident in some areas of the private rented
sector. CAS acknowledges that many landlords act in a fair and honest manner. However, it is our
assertion that honourable landlords would not be harmed by a rent deposit scheme, but might in
fact benefit from it.
Case evidence demonstrates that some tenants withhold their last month’s rent in order to guard
against the possibility of their deposit not being returned. As this is a pre-emptive protective
measure, it affects both scrupulous and unscrupulous landlords. However, this would be an
unnecessary precaution if a rental deposit scheme were introduced, meaning that good landlords
would benefit.
There are no Scottish figures available for the number of disputes occurring between tenants and
landlords over the withholding of tenancy deposits. However, approximate figures from the
Mediation Service available in Edinburgh Sheriff Court indicate that 7 out of 34 cases (20%) dealt
with between November 2004 and April 2005 related to landlord-tenant disputes. This gives us a
glimpse of how many cases are actually pursued through the courts.
A survey by the UK Government on housing in England established that one in five tenants said all
61
or part of their deposit had been unreasonably withheld . A survey by the Office of National
Statistics found disputes over deposits to be more prevalent, reporting that 30% of people had
experienced the unreasonable retention of a deposit.62 If the proportion is similar in Scotland, and
30% of tenants have experienced the unreasonable retention of all or part of their deposit, this
would mean that 44,175 private rented households each year could be having problems reclaiming
their money.
CAS believes that in order for a rent deposit scheme to work effectively, it must have a statutory
basis. A pilot scheme administered by the Independent Housing Ombudsman (IHO), was launched
in England in March 2000. It was intended to test whether a tenancy deposit scheme could be
voluntary and self-financing or if state intervention was necessary. An independent evaluation of
the scheme concluded that take up of the pilot had been disappointing. It would be unlikely that a
national voluntary scheme would have a significant impact on the private rented sector. In
February 2002 the then Housing Minister Lord Falconer, noted that slow take up of the scheme
63
suggested a strong case for legislation.
Since the publication of ‘Unfair Deposit’ in 1998, bureaux across Scotland have continued to see
clients raising the same issues in relation to private tenancies. The Housing (Scotland) Bill
provides the Scottish Executive with an ideal opportunity to introduce legislation that will prevent
tenants in Scotland’s private rented sector from being ripped off by unscrupulous landlords and
letting agents.
Client Evidence from Scotland’s bureaux
The problems for clients remain the same as when our 1998 report was published. The most
common reason for withholding all or part of a deposit is for cleaning or damage or deterioration to
furniture and fittings. Disagreements frequently occur about the state of the property, with tenants
disputing whether the damage is anything more than reasonable wear and tear. In many cases it
seems that landlords are inflating the costs of repair or cleaning and providing the tenants with no
proof that the money has been spent as claimed. The lack of regulation in this area leaves
landlords and agencies completely unaccountable over what they do with other people’s money.
61

Office of the Deputy Prime Minister, Housing in England, 2001-2002
Office of National Statistics, Omnibus Survey 1998, this is collated from statistics for England.
63
Office of the Deputy Prime Minister, Tenancy money; probity and protection: consultation paper.
http://www.odpm.gov.uk/stellent/groups/odpm_housing/documents/page/odpm_house_60903201.hcsp#P19_761
62


548

197

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
An East of Scotland CAB reports of a male client who rented a flat through an agency and paid a
deposit of £650. When the tenancy finished, the flat was inspected and no problems were found.
All the bills were organised and proof of payment sent to the landlord at the request of the agency
within three weeks of leaving. The lease stated that the deposit would be returned immediately
after all final bills were seen. Two months after moving out, and after frequent contact with both
the landlord and the agency (who said the tenant must deal directly with the landlord), the client
received an email from the landlord saying that the agents had advised him to deduct £88.13 for
cleaning costs. Nothing had been said about this at the time and the flat was left in good condition
with new tenants moving in the day after the client left.
An East of Scotland CAB reports of a client who rented a property for just over a year. When she
moved out the landlord refused to return the deposit of £1,050 claiming it for wear and tear to the
carpet, cleaning the oven and a couple of other small things.
A North of Scotland CAB reports of a female client living in unfurnished accommodation, rented
through an agency. When she took the tenancy, a number of items were listed on the inventory as
being damaged or stained, and the tenant made some improvements to the flat which she paid for
herself, including new blinds, work tops and replacement handles for units.
When the final
inventory was carried out, the agent commented “if only all tenants were like you”. The agency
indicated that the owner would be in touch. The client heard nothing, and the owner is now
refusing to return £200 of the £375 deposit, claiming various things are not up to standard. The
bureau advised the client to take further action through the small claims court.
An East of Scotland CAB reports of a couple who moved out of their rented flat in October and had
agreed a time with the agency for the inventory to be checked. However, at the time of the
appointment, the agent was too busy to do a thorough inspection and the tenants did not get the
inventory check signed. During the inspection, the tenants pointed out a repair made to a bed - the
agent said it was fine and they would not lose any of their deposit because of it. However, when
the deposit was finally returned it was £275 short, which they were told had been kept for the
damaged bed. The clients visited their old flat to find out if the money had been spent, but found
the bed exactly as they had left it. They then asked the letting agent what the money had been
spent on and were told it had been used by the landlord to buy a new bed. They would like to see
a copy of the receipt for the bed.
An East of Scotland CAB reports of clients challenging the non-return of a deposit of £460. The
clients believe they left the flat in better condition than when they took over the tenancy. With the
permission of the landlady, they laid a laminate floor and re-carpeted parts of the house, with which
she was pleased. They left the flat clean, tidy and with bills paid up to date. Yet the landlady has
refused to return the deposit or even discuss this issue with the clients. When they wrote to her
requesting the return and highlighting areas in which the landlady had failed to fulfill her
responsibilities in terms of maintenance, she wrote back detailing 13 alleged items of damage to
the property. They later received a letter detailing charges amounting to £547, which include
cutting the grass, a new rug and removal of a satellite dish. The tenants accept responsibility for
three items on the list, costing a total of £34.97, though the bureau state that one is refutable as it
amounts to wear and tear. The bureau will help to make a small claim against the landlady if she
refuses to return the deposit.
An East of Scotland CAB reports of a client who had recently moved out of a rented flat. The
landlord arrived for the final inspection without a copy of the tenancy agreement or the inventory,
but did a thorough inspection and thanked the tenant for three years hassle-free occupation. The
landlord reported he was happy with the flat asking simply for a further clean of the fridge and
microwave. A friend of the tenant was present throughout. The tenant was leaving the country the
following day, and was unable to press the landlord as to when exactly he was going to repay the
deposit or sign off the inventory. The tenant emailed the landlord and received no response and
then phoned him a week later. The landlord said all was fine, and that he would repay the deposit.
The client heard nothing more. On returning to the UK the client checked his bank account to find
that the deposit still had not been returned. The client phoned him again, and this time was
presented with a list of problems all of which the client disputes. The client felt that the landlord
was looking to make some easy money, exploiting the fact that it would be difficult to dispute his
falsified claims from another country.
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A North of Scotland CAB reports of a client who rented a furnished property and paid a deposit of
£400. The client became suspicious that the landlord was entering the property without giving due
notice. It happened again when the client was in the property leading to a dispute. The tenant was
issued with an invalid notice to quit later that day. Though the client objected to the notice, she
decided to terminate anyway. However, the landlord refused to do an inspection as the client
requested.
The landlord refused to return the balance of the deposit, claiming £339.57 to
redecorate and £98 to replace a carpet. The client – as advised by the bureau – took video
footage of the property, with two witnesses, when she moved out. The tenant is German and
stated that security deposits are subject to statutory controls in Germany. The client will pursue the
landlord in the small claims court.
An East of Scotland CAB reports of a female client who rented a flat through a letting agent
between April 2003 and April 2004. The client had put down a deposit of £470 when she entered
the flat, which the agent has refused to refund. The client says the flat was clean when she left
apart from a small amount of crayoning on a small portion of the wall. The agent did not inspect
the flat with the tenant when she left. The bureau advised the client to write to the agent asking for
details of the cost of work allegedly done on the flat, and to provide proof of expenditure. The
bureau drafted a letter for the client stating that if no satisfactory response was received within 14
days she intends to pursue the matter in the small claims court.
Other reasons for withholding a tenant’s deposit include problems with finalising bills at the end of
the tenancy.
An East of Scotland CAB reports of a client who shared a short assured tenancy with her partner
and was given notice to quit as the landlord wanted to sell the property. A deposit of £550 was
withheld pending the letting agency receiving receipts for paid utility bills. In the mean time, the
client had to find a deposit for a new flat. The bills arrived amounting to £230 and the letting agent
refused to return any of the deposit so the tenant could use it to pay the outstanding bills. In this
case, the client is in a catch 22 situation, lacking the resources to pay the bills without the return of
her deposit, and unable to get the deposit back until she has paid the bills.
Particular problems emerge when the deposit is withheld from tenants who are returning or moving
abroad and will have little opportunity to pursue the landlord for the return of deposit.
An East of Scotland CAB reports of a client who wrote to the bureau seeking advice about a two
and a half year tenancy that had ended eight weeks previously when the couple had moved to
Australia. Over those eight weeks, the tenants had been disputing the deductions the landlords
wanted to make from their deposit in writing. The client was contesting the charges on the grounds
of reasonable wear and tear and had sent a letter to the landlord detailing her objections. She was
willing to pursue the issue through the small claims court if necessary. The client was asking for
advice from the bureau in light of the added difficulties of pursuing the case from abroad. The
bureau advised that the client would need to attend the court in person. The cost of returning to
Scotland from Australia makes it unlikely that the client will be able to pursue the landlord for the
return of their deposit through the small courts.
An East of Scotland CAB reports of a French client who had been asked by a letting agency to pay
more than double the usual deposit due to being a foreign student. The deposit was for £950 on a
flat which cost £375 per month. When the tenancy ended, the client arranged for the final utility
bills to be sent but did not receive one from a utility company. The letting agent has refused to
release the deposit until they have copies of all the final bills. The client has double checked to
make sure the utility company has his correct address. He now feels the letting agent is being
unreasonable as he and not they are responsible for the bill, and he is pursuing it with the relevant
company.
An East of Scotland CAB reports of a female client who is a student from Thailand. She took over
a private let in February 2004 with another person, each paying a deposit of £325. The tenancy
ended on 31 May 2004 and the agent did an inventory and inspection in the client’s presence. The
agent indicated verbally there would be no deduction from the deposit. However, when the deposit
was returned, £130 had been deducted from each tenant, with the reason that stains on the carpet
needed to be cleaned. The client disputes this, saying that at the outset of the tenancy staining on
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both bedroom carpets was mentioned on the inventory and when the final inventory was done,
there was no suggestion that the state of the carpets had worsened.
An East of Scotland CAB reports of a female client unable to get her deposit of £100 returned
before going home to Spain. The tenancy had been arranged by a company in Spain. A friend of
the client has tried unsuccessfully to negotiate with the landlord, and the bureau had written twice.
The bureau states that if the client lived in Scotland they would recommend pursuing the case
through the small claims court.
In some cases, tenants are given no explanation for the non-return of their deposits, or the landlord
or letting agent cease trading, change hands or simply disappear.
An East of Scotland CAB reports of a client who shared a flat with two friends. Since the end of the
lease they had been trying to get their deposit of £750 back from the letting agent without success.
He kept stalling, saying he was waiting for receipts for repairs from the landlord. In September the
client discovered the agent had gone to Australia and managed to get his email address from the
agents who took over his portfolio. The client has had one response to her emails from the agent,
who again said he would try and get receipts from the landlord. He has not replied to any further
emails and the clients are yet to receive either their deposit or any receipts for work done to the
property.
An East of Scotland CAB reports of a male client who rented a property through an agency, which
was then taken over by another agency. He paid the original agency a deposit of £650 and, on
leaving the property, the new agency returned £452.75, charging him for a cleaning bill of £93.
This still left the deposit £104.25 short, but the new agency claimed the original deposit was only
for £545.75. The bureau advised the client to write to the agency specifying the deposit and asking
for a break down of deductions made from it, and to pursue the claim through the small courts if the
response was unsatisfactory.
A West of Scotland CAB reports of a client who has been unable to get her deposit back from a
former landlord. His cheque has bounced twice. His company is registered in London, making it
all the more difficult for the tenants. The landlord has told the client that if she pursues this, he will
simply say that she left the premises in a mess. The bank will continue trying to present his
cheque.
In the following case, failure on the part of the landlord to maintain the standard of the property led
to the tenants losing their deposit. Cases like this highlight the need for better regulations of the
private rented sector and the responsibilities of landlords and tenants in terms of maintenance and
repairs – a part of the Housing (Scotland) Bill, which we welcome.
A North of Scotland CAB reports of a couple who took out a short assured tenancy in May 2001.
They made numerous complaints about the damp, draughts, toilet and other problems. The local
authority condemned the house but continued to pay housing and council tax benefit to the couple.
They moved out in January 2004 after advising the rental agents. They left the heating on having
paid for the oil in advance, and turned off the water. Four days later, an agent visited the property
and, after a heavy snowfall, found no heating on, burst pipes and three ceilings had fallen down.
They are now refusing to return the deposit.
The above case, and the ones below, also illustrate the need for an independent alternative dispute
resolution scheme. This would replace the need for cases to be referred to the small courts, a
daunting procedure and one that is often not an option for those clients moving, or returning
abroad. As noted above, 20% of the cases handled by the Mediation Service at Edinburgh Sheriff
Court relate to landlord-tenant disputes. In a recent speech to the mediation conference in
Scotland, Hugh Henry, Deputy Minister for Justice, said on behalf of the Scottish Executive, ‘we
see mediation having a very firm place in Scotland’s civil justice system…we support [the] aim of
making mediation a first option for resolving disputes of all kinds in Scotland.’
A South of Scotland CAB reports of a female client who received an eviction notice giving her one
month to leave the property, even though her lease states two need to be given. Notice was given
after a complaint from neighbors about loud music. However, the client states she was not at
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home at the relevant times as she was at work. The landlord came to show another tenant round
without 24 hours notice and entered the house when the tenant was out. The client came to the
bureau as she was concerned about her £200 deposit. The bureau advised writing to the landlord
with evidence from her employer stating the hours she had worked, and asking for the return of her
deposit on the day she moves out, provided there has been no damage or breakages to the
property.
A North of Scotland CAB reports of a client who is from Libya and is studying for an MSC. He
rented a flat found through the university liaison officer and paid a deposit of £525 and a fee of
£100. The flat was in such poor condition that the rent was reduced to £450. However, there were
problems with the payment of the rent from the agency to the landlord, which resulted in the client
being evicted. The liaison officer negotiated directly with the owner to allow the client to stay
another month while looking for somewhere else to live. In fact, he only stayed an extra week, but
all attempts to recover the deposit have failed. The client was told that as he had not paid the full
months rent, he could not have his deposit back. The bureau advised the client that his legal
option is to use the small claims court, which will cost £36, and even if the court finds in his favor,
he may still have a difficult time getting the money back from the agency.
Citizens Advice Scotland would like to see regulations introduced that prohibit landlords and letting
agents from making up-front charges unrelated to rent or deposits.
A South of Scotland CAB reports of a client whose landlord wanted his solicitor to arrange for
completion of a landlord’s certificate, which the tenant was requested to sign. The client then
received a bill from the solicitor for £29.38. She has previously been charged three times for
similar occurrences. The bureau phoned the solicitor on behalf of the client to query the legality of
the bill and they were very evasive. The bureau wrote to the solicitor asking for re-imbursement for
the client.
An East of Scotland CAB reports of a client who took over a room in a shared flat. On moving in
she signed a contract which stated that the letting agent was responsible for the return of the
deposit she had paid to the previous tenant. When she decided to move out, the client requested a
copy of the tenancy agreement and the letting agent charged £25.
CAS would also like to see measures preventing the non-return of deposits if references taken up
for potential tenants are not satisfactory and, consequently, the tenancy does not take place.
An East of Scotland CAB reports of a client concerned about her legal position and the references
she provides for her son and his girlfriend if they prove to be unsatisfactory to the letting agency. A
letter from the agency stated that the deposit of £625 is non-refundable if this is the case. The
client contacted the National Association of Estate Agents who were concerned at the size of the
deposit.
Conclusion
Citizens Advice Scotland believes there is sufficient evidence, including the experiences of bureau
clients, to suggest that the introduction of a rent deposit scheme would benefit tenants.
Our case evidence shows that the main elements of this scheme would need to include the
following to function successfully :
x
x
x
x
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A scheme where all deposits are held by an independent third party
An independent alternative dispute resolution service, to which disputes would be referred
A clear definition of the amount a landlord can reasonably claim as costs for wear and tear
and details of the supporting evidence required to make a deduction from a deposit
The requirement for written tenancy agreements and detailed inventories to be provided at
the beginning of a tenancy. Where the landlord or agency fails to provide these, it would
reflect negatively on any attempt to withhold all or part of the deposit.
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x

For the scheme to work there would also need to be some form of sanction for landlords
who charge deposits but fail to pay them into the scheme.

Louise Goulbourne
Social Policy Co-ordinator
Citizens Advice Scotland
28 April 2005
WRITTEN EVIDENCE FROM SCOTTISH CONSUMER COUNCIL
Introduction
The purpose of the Scottish Consumer Council is to make all consumers in Scotland matter. We do
this by putting forward the consumer interest, particularly that of disadvantaged groups in society,
and by working with those people who can make a difference to achieve beneficial change.
We welcome the opportunity to comments on the Housing (Scotland) Bill. The issues and
problems arising from private home ownership have been longstanding areas of work for SCC.
Back in 1984, in an attempt to counteract the confusion and misunderstanding faced by flat
owners, SCC published an information guide for flat owners in Scotland. More recently, the SCC
was responsible for drafting the recent Communities Scotland publication ‘Common Property,
Common Sense’ which updated the previously published information for owners in light of the
64
Tenements (Scotland) Act 2004 .
We were represented on the Housing Improvement Task Force, had members on each of the subgroups, and more recently on the Single Survey Steering Group established by the Scottish
Executive. We are also currently members of the advisory group to Communities Scotland’s
Private Landlord Accreditation Scheme and the Scottish Executive Housing Working Group of the
Implementation Advisory Group for the Anti-Social Behaviour etc (Scotland) Act. The SCC
welcomes the opportunity to respond to the proposed legislation relating to improving quality in the
private sector.
Part 1: Housing Standards
Chapter 3:The Tolerable Standard
SCC agrees with the proposed extension of the Tolerable Standard to cover:
x basic provision of thermal insulation and;
x installations for the supply, distribution and use of electrical power being adequate and
safe in use.
However, we are concerned that the Housing (Scotland) Bill does not adopt the recommendation of
the Housing Improvement Task Force to include a detailed standard for lead in water. The
consultation paper argues that lead in water is met through the requirement to have adequate,
wholesome water supplied within the house. The Housing Improvement Task Force reported that
interpretations of this standard have been ‘inconsistent’ and that it has not generally been used to
address the presence of lead in drinking water.
We believe that regulation should be proportionate, however, if there is a large problem with lead in
drinking water, caused by lead piping within individual properties, the Scottish Executive should
consider a specific standard on this to raise awareness of the issue and to make available
mandatory assistance for correcting the problem.
Chapter 4: The Repairing Standard
SCC welcomes the introduction of a system of redress for private tenants through the Housing
(Scotland) Bill. The existence of redress is a key principle of consumer rights, and we believe that
consumers (both in the public and private sector) must be able to challenge services when they go
wrong and ensure that in the future the situation is rectified. We support the proposal of extending

64 Common Property, Common Sense, Home Point, 2004
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the established Rent Assessment Committees to carry out this role due to their experience in
private rented housing.
The success of the Private Rented Housing Panel will depend largely on the awareness of private
tenants and their ability to access the system of redress. Similarly, the proposals on improving
standards require tenants to be aware of their rights and responsibilities, however, neither the
Maintaining Houses, Preserving Homes consultation paper nor the Policy Memorandum
accompanying the Bill address the need for an information strategy for tenants. Given the
developments outlined above, a specific information strategy should be developed by the Scottish
Executive to provide tenants with information on their legal rights, including the proposals within
this consultation papers and those enacted in the Anti-Social Behaviour Act 2004.
Chapter 6: Maintenance
During the debate surrounding the Tenements (Scotland) Act 2004, SCC highlighted concerns over
the lack of a system for dealing with owners who do not comply with scheme decisions other than
recourse to legal proceedings. We therefore welcome the approach taken in the draft Housing
(Scotland) Bill 2005 to give owners in tenement properties the opportunity to approach the local
authority to deposit the missing share into a maintenance account so that work can continue.
Chapter 7: Right to Adapt Rented Accommodation
SCC welcomes the provision in the draft Housing (Scotland) Bill to give private sector tenants the
right to carry out adaptation to their homes to meet particular needs arising from disability. The
proposals ensure that disabled people can make best use of the property they lease and increases
their choice of property within the private rented sector.
In our response to Maintaining Houses - Preserving Homes we suggested that placing the cost of
carrying out the work on the tenant may be in conflict with the then Disability Discrimination Bill.
The bill was recently enacted as the Disability Discrimination Act 2005, and provides that the duty
65
We
to make reasonable adjustments lies with the person leasing the property – not the tenant.
would therefore ask the Scottish Executive to provide further clarity over the legal position here.
Part 2: Scheme of Assistance For Housing Purposes
The SCC has advocated the development of a range of types of assistance, both during its
membership on the Housing Improvement Task Force and more recently in the publication of ‘Will
the real owner occupiers please stand up?’ (SCC, 2004). This report argued that the current model
of grants is based on limited evidence on its effectiveness and may provide a disincentive to
homeowners to undertake repair and maintenance in the first place.
Communities Scotland recently published further information and analysis of the Scottish House
Condition Survey 2002, specifically on ‘Housing and disrepair in Scotland’. This analysis found that
in total owners received some 15,500 grants for repair or improvement work in the year preceding
the survey. Around 60% of owners said they would have done the work anyway, if grant had not
been available. This clearly suggests that while people will quite reasonably take financial help if
available, the actions of the majority are not determined by it, and this finding raises serious
questions about the cost-effectiveness of the grants system.
We therefore welcome the inclusion of a range of tools which local authorities can use to assist
home owners in repairs and maintenance, in particular we welcome the focus on assistance to
those with common property rights and responsibilities. We would like to see further development
of the proposals on practical assistance. ‘Will the real owner occupiers please stand up?’ (SCC,
2004) highlights the role local authorities could play through providing DIY classes, home surveys,
tool loan schemes, approved builder lists and collective organisation of building works.
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Part 3: Provision of Information on Sale of Houses
We welcome the opportunity to comment on the proposals relating to a single survey and
66
purchasers' information packs. Research we carried out in 2000 found that overall, the majority of
buyers in Scotland were satisfied with the house buying process. We did find, however, that
multiple valuations were perceived as a problem, as were low ‘upset prices’, and that some buyers
felt they would like to have more information about the property they bought. The single survey and
the proposed purchasers' information pack seek to address these problems, and we have been
working with the Executive on these initiatives through our membership of the Housing
Improvement Task Force and subsequently of the steering groups for both of these initiatives.
Based on evidence to date, we support the concept of a single survey in principle as we believe
that it would be in the interests of buyers and potential buyers. We support the three main policy
67
objectives behind the single survey pilot, as identified by the Housing Improvement Task Force :
x

To reduce the incidence of multiple surveys. At present, there is a risk, particularly in
property hot spots, of having to pay for several surveys before finally being successful in
68
buying a house. Research we carried out in 2000 found that the change buyers said they
would most like to see to the house-buying system would be an end to the problem of
multiple surveys. The single survey being proposed is intended to avoid the need for every
prospective buyer to commission and pay for their own survey.

x

To improve the quality and extent of the information available to purchasers. The
majority of buyers currently opt for a valuation survey, the cheapest option, which does not
69
provide them with full information about the condition of the property. Our research
suggests that many people opt for a valuation because they are worried about the risk of
having to pay for multiple surveys. We found that one quarter of those who had opted for a
valuation survey felt they would have liked more information about the property. Even
though many people did not actually experience multiple surveys, it was clear that the fear
of experiencing them influenced their choice of survey. Most obtained a valuation, but twothirds of buyers said they would be willing to pay more for a more detailed survey if they
knew their offer would definitely be accepted. The single survey pilot is intended to provide
potential buyers with better information about the property before bidding, which we
support.

x

To address the problems caused by the setting of artificially low ‘upset’ prices in
order to stimulate interest in a property. Some buyers have told us that this has led
them into paying for valuations or surveys for properties they would never realistically be
able to afford.

For these reasons, we support the proposed single survey, as we think it should help to address
the problems identified in our research. Clearly the effect on sellers as well as buyers must be
considered - however, in the majority of cases a seller will also be buying at the same time, and so
will also benefit from the system. We believe that the single survey will help to protect buyers,
many of whom will be making the biggest purchasing decision of their lives.
Throughout the life of the Housing Improvement Task Force, we clearly expressed our preference
for a market-led single survey, rather than a compulsory one. We were therefore disappointed that
take-up of the pilot single survey was very slow.

66 Home Truths: A Report on Research into the Experiences of Recent House Buyers in Scotland,
Scottish Consumer Council, 2000
67 Stewardship and Responsibility: A Policy Framework for Private Housing in Scotland; Final
Report and recommendations of the Housing Improvement Task Force, 2003 at paragraph 129
68 Home Truths, ibid
69 Home Truths, ibid
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In our response to the consultation paper Maintaining Houses- Preserving Homes, we agreed that
the Scottish Executive should take reserve powers in the bill. We were of the view, however, that
any future exercise of those powers should be very carefully considered, in the light of the
experience of the pilot, and that no decision should be taken until the pilot had been evaluated. If
the pilot were to fail, the reasons for this would require to be carefully considered in deciding
whether to go ahead with a compulsory scheme.
If, for example, it became apparent that the market had found other ways of dealing with the
multiple valuation problem - such as an ‘offers subject to survey’ approach, which seems to have
become more prevalent in some areas - there may appear to some to be a less compelling
argument for introducing a compulsory single survey to address that problem. The remaining
objectives behind the single survey concept remain, however - those of increasing the information
available to purchasers, and addressing the problems associated with low upset prices.
We are therefore disappointed that it has proved necessary to introduce a compulsory scheme.
While in principle we welcome the single survey and purchasers’ information pack, we have some
concerns about the way such a compulsory scheme will operate in practice.
We are concerned that the scheme may cause difficulties for disadvantaged buyers and sellers,
who may be on low incomes and/or be buying or selling low-value properties in areas of low
demand. We are also unsure as to how the scheme might be effectively enforced. These are
issues which will require to be discussed in more detail by the Single Survey Steering Group before
the details of any scheme are finalised.
Exemptions
Clause 102 of the Bill provides for regulations to be made specifying persons who may be made
exempt from the duty to provide information to potential buyers. We believe that how such
exemptions are specified will be central to the final scheme.
We accept that it may be appropriate to exempt new build properties. We can also see attractions
in exempting other types of property, where multiple valuations are unlikely to be an issue.
However, bearing in mind the second policy aim of the single survey – to improve the quality of
owner-occupied housing - it is more difficult to argue this in these other cases. Such situations
might include sales between family members, right to buy properties, and low value, hard to sell
properties.
One potential difficulty with a compulsory single survey would be the possibility that sellers living in
low value properties in areas of low demand would be forced to pay a substantial fee upfront for a
survey. The lower the property value, the greater the proportionate cost of the survey fee.
Moreover, if the property remained unsold, they would be unable to recoup the money from the
buyer. In the pilot, the Scottish Executive agreed to provide a subsidy in such situations, but it
seems unlikely that this arrangement would continue beyond the life of the pilot. One possible
solution might be to exempt all properties below a certain value. The difficulty with this is, of course,
that any problems relating to the state of repair of the house, which may be greater than average in
low value properties, are likely to remain unresolved.
Similar considerations apply to right to buy properties, which are likely to comprise a sizeable
percentage of lower value properties. In such cases, the buyer will be very familiar with the
property, as they will have lived there for a number of years. They may not, however, appreciate
the extent of any hidden structural problems. Moreover, it might be argued that right to buy owners
are even more in need of good quality information about their property than other buyers. They are
a vulnerable group- they tend to be older, to have lower incomes and fewer incomes than other
70
owners, and may not fully appreciate their responsibilities for maintenance and repair. Moreover,
while most right to buy owners will be required by their mortgage lender to obtain at least a
valuation, some may buy their property outright without being required to obtain any kind of survey.
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One possible solution might be to require the landlord to pay for the survey. This would presumably
be expensive, although we would point out that at present the district valuer is required to carry out
a valuation of the property for the landlord in any case.
Hidden defects insurance/guarantee
We consider that a guarantee against hidden defects in the property should be included in the
survey if possible. The Housing Improvement Task Force concluded that the inclusion of such a
71
guarantee was highly desirable , and we clearly expressed our view throughout the discussions of
the Single Survey Steering Group that this should be included in the single survey pilot. We were
disappointed that such a guarantee was not included in the pilot, due to the potential difficulty for
surveyors in securing the necessary insurance cover.
If the scheme is to become mandatory, we think that this issue should be reconsidered. We believe
that a guarantee would provide increased protection and peace of mind for the buyer.
‘Shelf-life’ of the survey
We would not expect the ‘shelf-life’ of the survey to be an issue in the majority of cases, particularly
in a buoyant market. We understand the argument, however, that where a property does not sell
quickly, the condition of the property may deteriorate over time, affecting the valuation, and the
accuracy of the report in relation to the state of repair.
The buyer must be able to rely on the survey as providing an accurate picture of the condition of
the property at that particular time. Where the property does not sell quickly, the survey may
become out of date. This could also cause problems for the seller who may have to pay up for a
second time to update the survey. However, a re-survey could potentially benefit the seller, if the
valuation has increased over time. Any time limit must be reasonable, balancing these
considerations, to ensure that the interests of both buyers and sellers are met. We would also
presume that the cost of any re-survey would be considerably lower than that of the original survey.
Enforcement
We find it difficult to see how a compulsory single survey might be effectively enforced. We are
pleased to see that civil, rather than criminal, penalties are proposed, as we would not wish to see
this treated as a criminal matter. We are aware, however that trading standards officers are already
under considerable pressure in carrying out their existing duties, and would question whether
additional resources are to be made available to local authorities to assist them in carrying out this
function.
We are also unclear as to the position of individual sellers, who choose to sell their property
privately, rather than through a solicitor or estate agent. It is clear from clauses 103 and 105 of the
Bill that in such cases the seller is to be viewed as ‘responsible for marketing the house’, and
therefore responsible for providing the survey and purchaser’s information pack. It is difficult to see
how breaches of the law can be effectively identified or how penalties can be reasonably enforced
against such sellers.
Purchasers’ information pack
The SCC very much supports the introduction of a purchasers’ information pack, which will
increase the information available to potential purchasers about a property at an earlier stage than
at present. Again, however, we would have preferred to have seen this introduced on a market-led
basis, although we are aware that some professionals believe that the pack will not catch on unless
there is a duty to provide it. In our response to Maintaining Houses - Preserving Homes, we agreed
that the Scottish Executive should take reserve powers in the bill, on the proviso that any future
exercise of those powers should be very carefully considered, in the light of the experience of any
future pilot scheme.
We see the pack as being in the interests of both buyers and sellers, as well as their agents. While
it is not yet clear exactly what will be contained in the pack, we would envisage that all of the
71
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information which is likely to be obtained in the pack is already made available at present. The
difference here would be that the pack would ensure that potential buyers receive this information
at an earlier stage, helping them to make an informed purchase.
The Single Survey Steering Group has not yet discussed the recommendations from the Advisory
Group on the Purchasers’ Information Pack as to the contents of the pack. We would envisage,
however, that the single survey would be central to the pack. We would not envisage the pack as
necessarily comprising a physical file of documents; it may be that the necessary documents could
be made available online, which may increase the accessibility of the information and save costs.
We would also like to see, in addition to title deeds, warranties, planning permissions and so on,
the inclusion of a ‘log book’ on the property. While we accept that it may not be appropriate to
make this a compulsory inclusion in the pack, we agree with the Housing Improvement Task Force
72
that its use should be encouraged by the professionals advising homebuyers. We would also
support the Task Force’s recommendation that developers should supply buyers of new build
homes with a maintenance log-book, together with copies of any available plans and architectural
73
drawings of the property. In this way, the use of such log-books may gradually become an
accepted part of the house buying process over time.
Part 6: Amendment to Criteria Used to Assess Suitability to Act as Landlord
The Housing (Scotland) Bill provides Ministers with the power to make a Letting Code. The Policy
Memorandum suggests that the Letting Code will set out good practice to support local authorities
in identifying bad letting practices as part of the ‘fit and proper person’ for landlord registration.
The Bill, as drafted, places Scottish Ministers under a duty to assess the effectiveness of any
existing obligations and voluntary arrangements prior to preparing, varying or replacing any Letting
Code. It also places Scottish Ministers under a duty to consult local authorities, private landlords
and other persons they think fit about the need for, and the terms of, the Letting Code.
From our experience as a member of the advisory group to Communities Scotland’s Private
Landlord Accreditation Scheme and the Scottish Executive Housing Working Group of the
Implementation Advisory Group for the Anti-Social Behaviour etc (Scotland) Act, we feel that it
would be premature to place the Letting Code on the face of the Bill. We therefore welcome the
approach taken to encourage a voluntary, market-led solution by making a commitment to
postpone a final decision on the necessity of the Letting Code until after the pilot Accreditation
Scheme for private landlords has been completed and evaluated.
We are disappointed, however, that there is not a specific duty placed on Scottish Ministers to
consult with private tenants and the bodies representing them, about the necessity of a Letting
Code and its content. As private tenants are the consumers of private rented accommodation, it is
important that their views are considered as part of the process of deciding upon and developing
the Letting Code.
We would also like Scottish Ministers to arrange for and publish a full Regulatory Impact
Assessment of further legislation on the private rented sector during the passing of the Housing
(Scotland) Bill. At the time we noted that this was not carried out during the passing of the AntiSocial Behaviour etc (Scotland) Act 2004. Given the opportunity to consider the wider issues of
standards and management of private rented accommodation offered via the Housing (Scotland)
Bill, we would urge the Scottish Executive to ensure that their proposals do not have a negative
impact on those people they are aiming to support, namely the tenants. The Regulatory Impact
Assessment should have particular regard to the impact of registration and further regulation on
supply in the private rental market balanced against its potential to protect tenants.
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Further, we would urge the Scottish Ministers to have regard to the five principles outlined by the
Better Regulation Task Force while considering whether or not to introduce a Lettings Code.
These principles are that regulation should be:
x
x
x
x
x

Proportionate: Regulators should only intervene when necessary. Remedies should be
appropriate to the risk posed, and costs identified and minimised.
Accountable: Regulators must be able to justify decisions, and be subject to public
scrutiny.
Consistent: Government rules and standards must be joined up and implemented fairly.
Transparent: Regulators should be open, and keep regulations simple and user friendly.
Targeted: Regulation should be focused on the problem, and minimise side effects.

We previously argued that the registration of private sector landlords failed to meet the tests of
proportionality, consistency, transparency and targeting. We are therefore concerned about the
possibility of the Housing (Scotland) Act taking further powers to regulate private rented housing.
We are unclear at present how a Lettings Code would operate in practice. The Policy
Memorandum indicates that the Code will set out good practice in the standards of management
for local authorities to consider when they believe a landlord has been engaged in bad practice.
However, a Letting Code setting out ‘Good Practice’ is substantially different from a Letting Code
outlining ‘minimum standards’. It appears from the Policy Memorandum that the Scottish Executive
is attempting to find a ‘set of standards lying somewhere between existing legal requirements and
the accreditation core standards’. However, we believe that part of the process of gathering
information prior to a Lettings Code should include research into the awareness of landlords as to
their current legal responsibilities.
The issue may not be one of creating a middle standard above the current legal requirements but
below accreditation, it may be more simply an issue of raising awareness as to the current legal
duties of landlords. In this case a simple self-certification of reading and understanding the legal
responsibilities as part of registration would suffice rather than a ‘Letting Code’ which may act as a
deterrent to otherwise ‘fit and proper’ landlords.
Sarah O'Neill
Legal Officer
Scottish Consumer Council
28 April 2005
WRITTEN EVIDENCE FROM NATIONAL UNION OF STUDENTS SCOTLAND
NUS Scotland is a federation of local student organisations in Scotland, comprising over 60 local
campus student organisations that are affiliated to the National Union of Students of the United
Kingdom (NUS). NUS Scotland is an autonomous, but integral, part of the National Union of
Students. The students' associations in membership of NUS Scotland account for 85% of students
in higher education in Scotland and over 90% of students in further education in Scotland.
Students' associations affiliated to NUS retain autonomy over all policy areas, and may choose to
make individual students' association submissions based on local policy. NUS Scotland operates a
democratic forum for policy and debate on national issues affecting students and NUS Scotland’s
role is to reflect the collective position.
Introduction
NUS Scotland would like to thank the Communities Committee for the invitation to submit evidence
on the Housing (Scotland) Bill. NUS Scotland and its members have played an active part in what
has been an open, accessible and transparent consultative process leading to the introduction of
the Bill.
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It is our intention to comment on some of the other parts of the Bill before concentrating on Part 4 Licensing of Houses in Multiple Occupation, and finally the consequences of the enactment of the
Bill.
The tolerable standard and the repairing standard
NUS Scotland supports the defining of a tolerable standard within the Bill for the private rented
sector, as it sets out the absolute minimum level at which a house may be considered habitable.
Such issues of health, comfort and safety are fundamental to both the individuals who live in
homes at or below such a standard, and to Scotland as a whole, if the country aims to improve the
lives of those who live here.
NUS Scotland welcomes the placing of the repairing standard on a statutory footing as opposed to
being implied within the Housing (Scotland) Act 1987. We believe that in so doing it is now
important to inform tenants of their rights arising from these amendments to the legislation.
Right to adapt rented houses to meet needs of disabled occupants
NUS Scotland believes that it is an important right for tenants with disabilities to be able to carry out
adaptations to their home. We note the concerns raised during the consultation process regarding
the level of support to tenants with disabilities who would be expected to meet the financial burden
of not only installing any adaptations, but returning the property to its original condition at the end of
the lease. NUS Scotland would echo the statements made by the Disability Rights Commission
and Disability Agenda contained within the section relating to disabled adaptation within the SPICE
briefing (05/16) on the Bill.
Licensing of houses in multiple occupation
NUS Scotland has campaigned for many years for the implementation of compulsory legislation
regarding housing standards for HMOs and strongly welcomed the introduction of HMO licensing in
2000. We, therefore, welcome the proposal to move HMO licensing into primary legislation. This
will create a licensing framework that more accurately reflects the importance of the issue and the
safeguards licensing offers.
NUS Scotland considers the licensing conditions reasonable, and is pleased that it has been
strengthened from guidance and is now part of the primary legislation. We also welcome the new
enforcement powers of local authorities, which would see the suspension of rent if a local authority
were satisfied that the landlord has breached conditions of the license. This gives tenants
increased protection from landlords who may otherwise not ensure that their properties meet the
license conditions at all times once the new three year license has been granted.
The Bill also gives local authorities new powers to require rectification of any breaches of the
license, which would prevent any new tenants from moving into the property, and also give notice
to current tenants of the work required in rectifying the breach. We would seek assurances that the
type of work that falls within any such breach would not be of the nature that would endanger the
health and safety of tenants.
NUS Scotland notes that the Bill now ensures that local authorities have regard for the Ministers’
guidance on a national fee, taking into account local variability. We are concerned about the levels
of fees set by some local authorities as we believe that these are invariably met through increased
rent levels that groups of tenants such as students can ill afford. We would like to see a balance
between the charging of a fee for administration work carried out by the local authority and one that
is not restrictive to landlords.
Consequences of the Bill’s enactment
NUS Scotland does have concerns about the consequences of the enactment of the Bill in respect
of the potential reduction in applications for, and granting of, HMO licenses. The Bill re-enacts
orders from the Civic Government (Scotland) Act 1982 and places them in primary legislation with
some additional amendments.
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We are concerned that current and potential landlords would believe the powers within the Bill to
be an additional burden on them, thus removing properties from the system and potentially placing
at risk their tenants who would otherwise have been well served by the licensing scheme.
Anecdotal evidence exists to show this is happening already without any miscomprehension that
further burdens will be imposed on landlords with the introduction of this Bill.
NUS Scotland would suggest that assuming the Bill becomes law, the Scottish Executive initiates a
high profile public information campaign making landlords and tenants aware of the new legislation.
We would reiterate, however, our support for the licensing scheme and the safeguards it offers
tenants. If we believed the Bill would be used as an opportunity by some local authorities to restrict
the amounts of licenses granted in order to limit the number of HMOs in a certain area, thus
potentially endangering students, we would campaign strongly against this. We do not wish to see
students excluded from living in certain areas of the main cities and towns of Scotland, as an
unintended consequence of the Bill. The media coverage in recent weeks to stories regarding the
licensing of HMOs would suggest that the rationale behind their introduction has been forgotten.
Conclusion
NUS Scotland is broadly supportive of the Bill and views this as a welcome step forward in
reassuring the public about the safety of the private rented sector. The proposals are reasonable
and progressive, and will support improvements in housing standards in Scotland, which will be of
benefit to all tenants and homeowners. We remain concerned, however, that any financial burden
for landlords will in turn be passed onto their tenants, and students are a particularly vulnerable
group in this respect. We are also concerned about the potential for local authorities to limit the
number of HMOs, thus removing this vital safeguard for students, a move we would seek to resist.
Lindsay Cunningham
Information & Media Officer
Submitted by and on behalf of the Scottish Executive Committee
National Union of Students Scotland
4 May 2005
WRITTEN EVIDENCE FROM FRIENDS OF THE EARTH SCOTLAND AND THE ASSOCIATION
FOR THE CONSERVATION OF ENERGY
Friends of the Earth Scotland / the Association for the Conservation of Energy welcome the
introduction of this Bill, specifically its aim to improve the condition and quality of private sector
housing in Scotland. Private sector housing (owner occupation and private rented housing)
accounts for over 70% of Scottish housing (Scottish House Condition Survey 2002), 70% of this
housing fails to meet the Scottish Housing Quality Standard, and 27% of houses and 40% of flats
have been shown to have one element of urgent disrepair (SHCS 2002).
FoES / ACE’s primary interest in this Bill focuses on how and whether it will improve the energy
efficiency of the housing stock. This is a particular problem in the privately owned housing sector,
where 11% of housing is NHER poor (24% for the private rented sector, and 8% for housing as a
whole). 71% of the fuel poor are in owner occupied or private rented housing (SHCS 2002). The
proportion of those living in fuel poverty in the private rented sector is double that of any other
sector. Incorporating means for improving the energy efficiency of Scotland’s housing stock will
complement the Scottish Executive’s efforts to eradicate fuel poverty by 2016.
If the aim of the Bill is to improve the condition and quality of housing in Scotland, particularly in the
private sector, then much more must be done on energy efficiency. We are highly disappointed
that the opportunity which the Bill represents has not been taken to address issues of poor energy
efficiency in Scotland’s housing stock. Research carried out in 2003 by FoES / ACE showed that
local authorities considered that they had a lack of powers to carry out energy efficiency
improvements in the private sector. This Bill is also the opportunity to give local authorities the
powers and duties which they need to improve this situation.
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Housing renewal areas and local housing strategies
FoES / ACE welcome the measures introduced in these sections. However, we feel that the
section on Local Housing Strategies could be augmented in order to ensure progress towards the
Scottish Housing Quality Standard. At present local authorities have to include within their local
housing strategies a report on how social housing will meet the Scottish Housing Quality Standard.
We would like to see local authorities being required to put together a strategy on how they will
meet this standard in private sector housing as well by a set target date. The Scottish Housing
Quality Standard is supposed to be a cross tenure standard, and if the Scottish Executive is
genuinely committed to the improvement of private sector housing, and its energy efficiency, local
authorities need to start taking a more proactive approach to its improvement. A Scottish
Executive commitment of this form would provide a long term vision for housing standard in
Scotland.
Recommendations :
x local authorities should be required to report in their local housing strategies how they
will meet the Scottish Housing Quality Standard in the Private Sector.
Tolerable standard
We fully support the extension of the tolerable standard to include requirements for the basic
provision of thermal insulation. How effective this will be will depend on how this is interpreted. It
has been suggested that the standard may be set at an NHER (National Home Energy Rating) of
2. While we can understand the logic behind not going for an unrealistically high level since the
Tolerable Standard is a basic condemnatory standard for housing, we also question how little
insulation can be put in a building for it still to fall below NHER 2? In its fuel poverty strategy, defra
considered that a SAP of 65 (roughly NHER 6.5) is needed to ensure that a house is at minimal
risk of fuel poverty. While it is unrealistic to expect all houses to meet this standard over the
coming years, it displays the extent of the problem, and the extent to which an NHER of 2 is
unambitious. If the Scottish Executive is genuinely committed to eradicating fuel poverty and
improving the energy efficiency of the Scottish housing stock then it must either set the thermal
efficiency levels of the Tolerable Standard higher (in the recognition that local authorities are to
have a wider range of powers in the Bill to address Below Tolerable Standard housing in addition to
demolition), or introduce some programme for ensuring that existing private sector housing is set
on a path to meeting the Scottish Housing Quality Standard, as discussed above.
We would also encourage the addition to the tolerable standard of a certain level of efficient
heating, since a house will be expensive to heat, and wasteful of energy, with inefficient heating.
We support the commitment in the Bill to the Scottish Executive producing guidance on the
interpretation of the Standard, the Executive commitment to forming a steering group of experts to
formulate this guidance, and the choice of an affirmative instrument for the Scottish Parliament to
approve the guidance. We would also encourage the Scottish Executive to be as inclusive as
possible in the formulation of the guidance. National guidance will help to create consistency in
interpretation and housing standards across the country, but should also practically address how
the standard will be implemented to ensure consistency.
We support the addition to local housing strategies of the requirement to put together an action
plan on below tolerable standard housing. In order to be effective a target date should be set for
local authorities to achieve the thermal efficiency component of the tolerable standard, a target
which would complement the Scottish Executive target to reduce the number of NHER poor
households by 20% by 2006.
We support the insertion into local housing strategies of a new statutory purpose that it “improves
the standard of housing in the authority’s area.”
Recommendations :
x the thermal efficiency level of the tolerable standard should either be set higher than
NHER 2, or the Scottish Executive should put in place means for ensuring that private
housing meets the Scottish Housing Quality Standard;
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x
x
x

the tolerable standard should be amended to include a certain level of efficient heating;
the process of interpreting the tolerable standard should be as inclusive as possible,
and in addition to interpretation should address issues of practical implementation;
a target date should be set for local authorities to reach the thermal efficiency
component of the tolerable standard.

Repairing standard
We agree that there is an urgent need to address housing condition in the private rented sector, but
have concerns at the introduction of yet another standard. The SHQS is already expected to be a
cross tenure standard, and we cannot see why this cannot be used in place of the new repairing
standard. The SHQS includes a thermal efficiency component which the repairing standard would
not, otherwise the standards appear very similar. The inclusion of thermal efficiency standards
would appear to be a positive as opposed to negative component of a housing standard.
Recommendations :
x the Scottish Housing Quality Standard should be the standard used in place of the
repairing standard.
Repair, improvement and demolition of houses
Schemes of assistance for housing purposes
We believe that it is logical and sensible for a local authority to be able to offer a range of different
types of assistance in different circumstances. This should be monitored, however, to ensure that
local authorities take the most appropriate route and do not always simply opt for the cheapest
option. The Scottish Executive is to retain powers (s91) to direct local authorities in the execution
of this element. It is important that some form of monitoring is introduced to guard against this. We
would be interested to hear from the Executive how they intend to do this.
Recommendations :
x the Scottish Executive must monitor local authorities’ use of the range of assistance to
ensure that they go for the most effective option as opposed to the cheapest.
Maintenance
FoES / ACE support the new provisions for local authorities to serve maintenance orders on
properties. We would also support the extension of maintenance plans to include having regard for
the thermal efficiency of the house and its heating system since it would be appropriate for such
factors to be considered where work is being undertaken anyway.
Recommendations :
x maintenance plans should include having regard to thermal efficiency levels and
heating systems.
Provision of information on the sale of a house
We support the introduction of reserve powers for the Scottish Executive to require the provision of
information at the sale of a house. We fail to see (and the pilot study supports this) how single
surveys will take off if left to the market except in the case of an extremely stagnant property
market. Single surveys, by providing greater information on the quality of the housing stock, can
only lead to improvements in that housing stock.
Although we welcome the Executive’s commitment to introducing single surveys, we have
concerns about the time frames involved. We have been advised that single surveys are unlikely to
be put into place before 2007 at the very earliest, and yet it remains unclear how this will integrate
with the energy certification requirements of the Energy Performance in Buildings Directive which
have to be in place by January 2006. It makes sense for both provisions to be introduced
simultaneously. An FoES / ACE research project (“Taking the Temperature : Energy Auditing and
the Sellers’ or Independent Survey”, Malcolm Sayers and Richard Dixon, FoES / ACE 2001),
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suggested that the cost of an energy audit would be minimal (£20-£40) if carried out at the same
time as a house survey. However, we would be concerned were energy certification to be held up
by the introduction of single surveys and we would be interested to hear from the Executive some
indication as to the time frames which they envisage for both of these provisions.
We support the introduction of a £500 penalty charge notice for failure to conform. Similar fine rates
should be applied to energy certificates as there will be for single surveys.
Recommendations :
x the Executive should be pressed on their timescales for implementation of single
surveys and energy certification, and to give some indication how they will integrate
their implementation.
Licensing of houses in multiple occupation / other licensing issues
FoES / ACE would like to see the introduction of minimum energy efficiency standards for
registering as a private landlord. Energy certification would make this possible. This could
originally be set at the level of the tolerable standard and gradually increased over the years in
order to steadily improve standards on the one hand, and give private landlords time to make
improvements without deterring them from the market, on the other hand. Two thirds of
respondents supported more stringent licensing standards in the consultation. It is unclear how
conditions in the private rented sector will improve without steps such as this.
Recommendations :
x minimum energy efficiency standards should be introduced as a condition of
registering as a private landlord.
Other issues
Targets
FoES / ACE believe that sectoral targets for energy efficiency improvements need to be set across
the Scottish economy: for residential, commercial, industrial and public sectors. These would
provide greater impetus for energy conservation, complement those set for renewable energy
development, and provide the certainty necessary for future investment and innovation by the
energy efficiency industry. The Northern Irish Office has just set an ambitious target of a 1% per
annum reduction in electricity demand between 2007 and 2012. As a first step, a statutory target
should be set for domestic energy efficiency: we propose the PIU’s recommended target of a 20%
improvement in efficiency by 2010 and a further 20% by 2020. This is double the current rate of
improvement. Yet the gains in terms of energy savings could reach about 0.25% of GDP by 2020,
over and above the cost of the investment needed to unlock these savings. England has recently
legislated through their Housing Act for a 20% improvement in residential energy efficiency by 2010
on 2000 base year levels.
This Housing Bill would be the ideal conduit for introducing statutory domestic energy efficiency
targets. The Executive should also be required to write and regularly update a strategy for meeting
this target.
National targets should be reflected in mandatory local authority targets. Again in England, the
Sustainable Energy Act provides the Government with powers to give such “energy efficiency
directions” to local authorities (see section on HECA below).
Recommendations :
x statutory domestic energy efficiency targets should be set through the Bill, and the
Executive should be required to write and regularly update a strategy as to how they
will achieve this target;
x the Executive should give itself powers to give energy efficiency directions to local
authorities.
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Energy certification
It appears logical, if it is possible, for energy certification to be introduced through the powers the
Scottish Executive has in the Buildings Scotland Act (2001) to amend building regs for the
purposes of furthering the conservation of fuel and power. The important thing is that the Directive
is implemented fully, and on time. We need to see alternative proposals as to how this Directive
will be taken forward as a matter of urgency.
The Directive must be in place in member states by 4 January 2006. Member states have the
option, however, of derogating the Directive for three years if they believe there are insufficient
qualified or accredited experts (in the whole of Europe) to carry out the certification. Despite the
fact that the Directive needs to be in place in member states by January next year we are still to
see details of any firm plans as to how the Executive will implement these requirements. We are
highly concerned that the energy certification requirements will be derogated since we believe that
this will delay rather than resolve the issue: it is highly unlikely that people will undergo or establish
training until there is a job for them to do. The Scottish Executive has been aware of the Directive
for several years now and has not brought forward means to resolve the training issue.
We would also like to see the introduction of sanctions for breach of the energy certification
requirements (eg similar with the fines associated with failing to provide a single survey report) and
a means of gathering and recording energy certification information on a local authority and
national basis. Local authorities working on the Home Energy Conservation Act reported that one
of the main problems they experienced with improving energy efficiency in the private sector was a
lack of information on housing quality and improvements in the private sector. The recording of
energy certificates would provide a comprehensive database of information on the energy
efficiency of Scotland’s housing, and thereby a powerful tool for enabling the targetting of energy
efficiency programmes. While this will involve further expenditure, we consider that the results
would be worth the costs. FoES / ACE research on HECA concluded that,
“The private housing sector is of major concern to almost all local authorities in many respects, not
least in regard to the information held on it. Most authorities believe that they simply do not have
enough information on the private sector to either assess or to monitor improvements in energy
efficiency in the private sector stock.”
The Housing Bill could be seen as a way of introducing the powers necessary to enable the
recording of this information.
Recommendations :
x the Executive must be required to give assurances that the Energy Performance in
Buildings Directive will be implemented on time;
x sanctions for breaches of the energy certification requirements should be introduced;
x energy certification information should be centrally recorded in order to improve
knowledge of the energy efficiency of Scotland’s housing.
HECA
One of the main pieces of legislation on the statute book relating to the energy efficiency of the
housing stock is the Home Energy Conservation Act. The most recent progress reports of local
authorities show that this legislation is failing. Two thirds of local authorities are failing to even meet
their renegotiated (mainly reduced) targets introduced through this Act. In England the Sustainable
Energy Act gave the Government powers to make energy efficiency directions. We would like to
see the Housing Bill introduce powers for the Scottish Executive to place energy efficiency
directions on local authorities, and specifically for the Scottish Executive to change local authority
targets and make them mandatory (as opposed to the aspirational targets set at present). It may
also be appropriate to require local authorities to appoint specified heca officers.
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Recommendations :
x the Scottish Executive should give itself powers to give energy efficiency directions to
local authorities, and local authorities should be required to appoint Home Energy
Conservation Officers.
Lucy Burnett
Parliamentary Officer
Friends of the Earth Scotland / Association for the Conservation of Energy
29 April 2005
WRITTEN EVIDENCE FROM ENERGY SAVINGS TRUST SCOTLAND
This is the submission of the Energy Saving Trust (EST) in response to the call for evidence issued
in March 2005 by the Communities Committee, on the Housing (Scotland) Bill. This response
should not be taken as representing the views of individual members of the EST.
Executive Summary
EST welcomes the opportunity to input into the development of this legislation and help ensure that
housing policy in Scotland reduces carbon emissions and tackles fuel poverty. The key points
made within this submission are:
x
x
x
x
x

x

National Domestic Energy Efficiency Target: the Bill should propose a national
target along the lines of a 20% improvement in domestic energy efficiency over ten
years
The Tolerable Standard: the standard should include both insulation and heating
standards and Ministers should use the Housing Bill to set out the long-term vision for
acceptable good quality housing.
The Repairing Standard: whilst there is a need to address quality and disrepair in the
private rented sector there are issues with promoting a further standard when the
already established Scottish Housing Quality Standard (SHQS) could achieve this.
National Guidance: EST would welcome the opportunity to feed into the development
of national guidance on the interpretation and practical implementation of the insulation
components of the Tolerable and Repairing Standards.
Information provision: the Bill should specify the inclusion of an energy report in
information supplied by those marketing a house. The information provision aspects of
the Bill provide an excellent opportunity to increase the energy efficiency of Scottish
houses and will assist with the delivery of future obligations such as the European
Directive on the Energy Performance of Buildings.
To assist the Executive in monitoring the energy efficiency aspects of the proposed
Bill, EST suggests that Scottish local authorities should submit data on energy
efficiency measures to the Trust’s Home Energy Efficiency Database (HEED).

EST’s Interest
The Energy Saving Trust is the UK’s leading organisation for promoting sustainable energy to the
domestic sector and is funded by UK Governments and the private sector, with work in Scotland
being funded by the Scottish Executive. Our activities contribute to delivery of Government’s goals
74
under the Energy White Paper. These include:
x putting the UK on a path to cut carbon emissions “by some 60% by about 2050 … with real
progress by 2020” and
x ensuring that “every home is adequately and affordably heated”

74


566

“Energy White Paper: Our Energy Future – Creating a Low-Carbon Economy,” DTI, 2003

215

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
In Scotland, housing is responsible for 13 million tonnes75 of carbon dioxide emissions (CO2)
annually and housing are responsible for 28 per cent76 of the UK’s CO2 emissions – as much as
industry and more than the transport sector.
EST therefore has an interest in the development of a housing policy that facilitates and requires
the adoption of sustainable energy, in particular energy efficiency measures, and this is the area of
the Bill on which we are commenting.
National Domestic Energy Efficiency Target
EST recognises that the Housing Bill introduces a minimum standard for housing, however in
addition to this EST recommends the Scottish Executive take the opportunity that the Housing Bill
presents to include a domestic energy efficiency target. The most appropriate target may be, as for
the Housing Act in England and Wales (introduced 2004), a 20% improvement in domestic energy
efficiency over a ten year period.
Without such a target in Scottish housing legislation, many local authorities will continue to see
sustainable energy use as a secondary issue that is not a priority for the Scottish Executive.
The Tolerable Standard
Comments on the proposed standard
EST welcomes the introduction of a Tolerable Standard for the provision of satisfactory thermal
insulation. It was proposed in the consultation Maintaining Houses, Preserving Homes that to
achieve this satisfactory level of insulation a minimum National Home Energy Rating (NHER) of 2
would be required. EST would argue that an NHER of 2 is not satisfactory when considering the
fuel costs to a householder and the implications of living in a cold damp home.
Before commenting on potential improvements to the proposed standard it is perhaps worth
recapping both what the NHER is and its implications for fuel costs. The NHER assesses a
dwelling on a scale of 0 (poor) to 10 (excellent). The NHER is calculated by entering data collected
during a survey of the home into a modelling programme which calculates the cost of fuel for a
home to achieve a satisfactory overall heating regime. The lower the rating of a home, the higher
2
its fuel costs. For example, where the floor size of the home is 100m and the occupant heats their
0
77
home for 9 hours to 21 C the following are typical annual fuel costs :
x
x
x

for a home meeting the Tolerable Standard for thermal insulation, NHER of 2 = £1,350.
for a home meeting the Scottish Housing Quality Standard energy efficiency level, NHER
of 5 = £800.
for a highly efficient home with the highest rating, NHER of 10 =£400.

EST recognises that there is a limit to how high thermal insulation standards can be set within the
context of a Tolerable Standard but, given the impact on fuel costs, EST would argue that the
Scottish Executive should consider setting the level above NHER 2.
Recommendation to include efficient heating as part of the standard
Good insulation needs to come hand in hand with efficient heating – for instance a home with basic
insulation measures but on-peak direct electric heating will still be very expensive to keep warm.
We would therefore recommend the standard requires both satisfactory thermal insulation and
efficient heating.
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EST Estimate
Digest of UK Environmental Statistics, DEFRA
77
Typical running costs taken from NHER Cost Tables
76
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The provision of adequate heating and insulation is essential for the acceptable functioning of a
building as a home. In Scotland 286,00078 households cannot afford to keep their homes
adequately warm at a reasonable cost – they are fuel poor. In addition cold damp housing
contributes to Scotland’s high rate (estimated to be 2,500-5,000 in 2002-200379) of excess winter
mortality. Whilst EST recognises that amending the standard in this way would increase failure
rates, we believe that it is necessary for consistency with Scottish Executive policies on carbon
saving and fuel poverty.
Presenting the standard within the context of the Executive’s long-term vision
EST also urges that the Executive set out a longer term vision to achieve energy efficiency
standards in housing.
Margaret Curran the then Communities Minister, when introducing the Scottish Housing Quality
Standard (SHQS) commented ‘it is not acceptable to expect families to live in a house that is cold,
damp and difficult to heat’ and she included energy efficiency as a central element of this Standard
which should apply across all tenures.
EST is concerned that whilst work towards meeting the SHQS is happening within local authority
and other registered social landlords stock there is no target or strategy for tackling energy
efficiency in other housing tenures. With this in mind and if the SHQS is the definition of what
constitutes acceptable good quality housing it would be sensible to outline the longer-term vision of
the Scottish Executive in the Bill as moving to the SHQS across all tenures and so allow local
authorities and others to plan accordingly.
Whilst there will inevitably be resource constraints, the above change would nevertheless
discourage a “stop-start” approach, where properties are improved only to the extant (minimum)
Tolerable Standard but no higher, and instead ensure that improvements are made with the longerterm goal of the SHQS in mind.
The Repairing Standard
EST recognises that there is a need to tackle poor quality housing and disrepair in the private
rented sector. We are less clear on the need to promote the separate quality standard proposed in
the Repairing Standard section of the Bill (Chapter 4 Clause 13) when the Scottish Housing Quality
Standard (SHQS) should apply across all tenures including the private rented sector.
EST believes that the stated aims of the quality element of the Repairing Standard could be met
through the SHQS and as we understand this, with the exception of the energy efficiency standard,
is not significantly more onerous than the Repairing Standard.
There is a target and timescale for local authorities and other RSLs to deliver the SHQS, however
this is not the case in the private rented sector. We believe setting the SHQS as the standard for
privately rented properties has considerable benefits, for example:
x
x
x
x

the Scottish Executive is setting clear leadership and vision as to what the standard of
Scottish Housing should be.
there has already been considerable work and consultation on developing the standard
and guidance for the Scottish Housing Quality Standard
the experience of local authorities in meeting the standard in their own stock will result
in valuable lessons being transferred to meeting the standard in privately rented stock.
introducing the same standard as a target across additional tenures will assist local
authorities and RSLs in tackling issues relating to disrepair in mixed tenure flatted
property.
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x

unlike the SQHS, the Repairing Standard does not include an effective energy
efficiency standard. The Scottish Executive is committed to eradicating fuel poverty –
34,000 fuel poor households live in privately rented property and 20% of all
householders living in privately rented properties are fuel poor, this is a higher
proportion than any other tenure5. An energy efficiency standard is therefore required
for the sector.

As the SHQS is intended to be the quality standard for Scottish housing, introduction of the
standard with sufficient time for compliance would give a clear indication to private landlords of
what constitutes an acceptable standard for their rented properties and when the standard needs to
be achieved. The SHQS could be a benchmark for private rented properties which landlords may
adopt early if they know compliance will be required at a later date. We would therefore
recommend that the Committee consider consulting with key stakeholders on the feasibility of
introducing clear targets and timescales for the private rented sector to meet the Scottish Housing
Quality Standard.
National Guidance
EST supports the development of national guidance on the interpretation of the insulation
standards in the Tolerable Standard which will have the added benefit of assisting the Scottish
Executive in meeting other policy commitments, particularly eliminating fuel poverty. To achieve
wider policy aims we would argue that the guidance should be broader than just interpretation and
include practical advice on implementation. Provision of practical information would make meeting
the standard less onerous and support cost effective implementation. The following are examples
of the type of topic that could be covered:
x The Tolerable Standard could define basic insulation to include loft and cavity wall
insulation where appropriate.
x Advice could be included to ensure the most cost effective energy efficiency measures
are installed in the home
x Householders improving their homes could be signposted to funding available. Nongovernment funding can be targeted through this route to ensure the proportion of UK
spend is as high as possible in Scotland. One of the main sources of potential funding
is from energy suppliers through the Energy Efficiency Commitment (EEC), for
example cavity wall insulation is heavily discounted, with offers starting from £50 for
electrically heated homes, whilst for those in receipt of passport benefits the work is
80
completed at no cost. .
x Make private landlords aware that they are eligible for a tax allowance to install basic
insulation measures under the Landlords Energy Saving Allowance (LESA).
x Promote the Scottish Executive funded network of eight Energy Efficiency Advice
Centres (EEACs) managed by EST. The EEACs could support householders and
local authorities in understanding and acting on the energy efficiency elements of the
guidance.
Further guidance would be valuable for non-standard housing where improving the energy
efficiency is more complex, these properties are often termed ‘Hard to Treat Homes’ and include
homes with solid walls, no loft space etc. To give some idea of the extent of the problem in
5
Scotland – 576,000 properties (25% of the Scottish total) have no cavity walls and therefore
cannot have cavity wall insulation installed, and 139,000 have non-pitched roofs and so cannot
easily have loft insulation installed. EST has undertaken considerable work in this area and whilst
further discussion around the national guidance is perhaps too detailed within the context of this
submission, EST would welcome the opportunity to contribute to the development and ongoing
maintenance of the National Guidance.
Information provision
EST is concerned that there is no specific reference to energy efficiency as part of the information
provision required by the Bill when a house is marketed. EST believes that to achieve energy
80

Price quoted by Scottish Power but similar promotions are available through all the major energy
suppliers
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efficient homes people need effective advice to encourage them to install cost effective energy
efficiency measures. EST sees information provision to potential purchasers as an effective means
of raising awareness of how a purchaser could improve energy efficiency and equally, a means by
which a homeowner could make their home more marketable by investing in energy efficiency
improvements. Our view is that not including a requirement for energy efficiency information such
as an NHER energy survey in the Bill is a missed opportunity and suggest that such a requirement
should be considered.
Introducing such a requirement would send a clear signal as to the importance the Executive
attaches to energy efficiency in the domestic sector and would also contribute to wider policy goals,
for example:
x
x
x
x

It would assist with compliance of the European Directive on the Energy Performance
of Buildings which requires the provision of an energy report upon construction, sale,
or letting of a property.
It would assist in reducing climate change emissions through the provision of energy
efficiency advice to the purchaser at a time when they are likely to read this in detail
It would contribute to the Scottish Executive’s Green Jobs Strategy by increasing
demand for the installation of domestic sustainable energy measures/technologies.
It would allow surveyors/estate agents to consider undertaking training to ensure they
have the skills to complete the required energy efficiency surveys. Companies cannot
make the investment to train without the Executive setting direction.

Elaborating on the first of these points EST, is concerned about timescales for implementation of
the European Directive on the Energy Performance of Buildings which is due to come into force in
January 2006. Missing this timescale would be somewhat embarrassing for Scotland, and indeed,
for the UK as a whole, particularly as the UK will hold the EU Presidency during the second half of
2005. The Directive was developed in part to assist Member States with reaching their climate
change targets. Whilst the UK appears on track with Kyoto targets, it seems we are some way off
the Government’s own manifesto target of a 20% reduction in carbon emissions by 2010. Delaying
implementation of this aspect of the Directive beyond 2006 would seriously diminish its capacity to
assist with immediate climate change goals.
Reporting/monitoring
To assist the Executive in monitoring the energy efficiency aspects of the proposed Bill, EST would
like to draw attention to the Home Energy Efficiency Database (HEED). HEED, developed on
behalf of Government, provides information on energy efficiency measures using data compiled
from a variety of sources (energy suppliers, Government fuel poverty scheme managing agents,
EST programmes, local authorities etc.).
HEED will help to build up a picture of progress on energy efficiency over time and by area. It will
support efficient targeting of energy efficiency measures to assist local authorities and the Scottish
Executive in complying with and reporting obligations under the Home Energy Conservation Act,
the SHQS, the Tolerable Standard and in tracking progress in the eradication of fuel poverty.
EST asks the Scottish Executive to consider requiring all local authorities to participate by providing
data. As local authorities will in any case have a record of works carried out, the provision of this
information should not create an additional burden. Reporting could be detailed within the
guidance produced on the interpretation of the Tolerable Standard. As a minimum requirement we
suggest that local authorities should at least be encouraged to participate.
Mike Thornton
Head of EST Scotland
Energy Saving Trust
29 April 2005
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WRITTEN EVIDENCE FROM ENERGY ACTION SCOTLAND
Energy Action Scotland (EAS) is the Scottish charity with the remit of ending fuel poverty. EAS has
been working with this remit since its inception in 1983 and has campaigned on the issue of fuel
poverty and delivered many practical and research projects to tackle the problems of cold, damp
homes. EAS has worked with both the Scottish Executive and the UK Government on energy
efficiency programme design and implementation. EAS is a member of the Scottish Executive’s
Fuel Poverty Forum and was previously on the Scottish Executive’s Central Heating Advisory
Group.
In this response, EAS is recommending a number of actions these are:
x

Define “a reasonable state of repair” as being the Scottish Housing Quality Standard.

x

Define a “satisfactory thermal insulation” as meaning that the building has, where
appropriate, 200mm of loft insulation, cavity wall insulation or where the overall energy
efficiency of the dwelling reaches a minimum NHER of 5.

x

The repairing standard as outlined in this Bill should have safety included within
subsections (c) and (d).

x

Any maintenance plan should have regard to and include the fabric, ongoing thermal
efficiency of the house and the heating system for that house.

x

A more stringent test for licensing HMOs to include access to all basic amenities.

General comments
The definition of fuel poverty
It is widely accepted that fuel poverty is caused by three main factors: the cost of domestic fuel, the
level of disposable household income and the energy efficiency of the dwelling. All of these are
linked and require to be tackled collectively and individually for the eradication of fuel poverty and
to ensure that no household is at risk of fuel poverty. The Scottish Executive has made strong
moves to tackle fuel poverty via the Housing (Scotland) Act 2001. This has led to the Scottish Fuel
Poverty Statement and to the introduction of Local Housing Strategies and within them fuel poverty
strategies which all local authorities must produce. Along side this legislation there is grant
assistance to householders in all tenures from the Warm Deal and Central Heating Programme. It
would therefore be logical that this Bill should build on and support the positive steps already taken.
To this end EAS, is disappointed that fuel poverty and energy efficiency do not feature strongly in
the Bill.
Number of households living in fuel poverty
The Scottish House Condition Survey 2002 (SHCS) showed that households living in privately
rented accommodation have a higher risk of being fuel poor than do those living in other tenures.
The survey also shows that 20% of all private renters and 13% of all those living in owner occupied
homes are considered to be fuel poor, as opposed to 12% of local authority and 8% of all housing
association/cooperative residents. As they have a higher proportion of fuel poor residents, it would
be wholly appropriate to include within this legislation steps to end and prevent fuel poverty in
these two tenures. Of the 286,000 fuel poor households in Scotland, as identified by the SHCS
2002, 211,000 of these resided in the private and private rented sectors. For this reason alone, this
Bill should address the issue of fuel poverty through building greater standards of energy and
thermal efficiency into this legislation.
Specific comments
Part 1 of the Bill
EAS is supportive of new powers to be given to local authorities to designate Housing Renewal
Areas (HRA). It also supports the proposal that, in order to do so, “a significant number of houses
in the locality are sub-standard,” or “the appearance or state of repair of any houses in the locality
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are adversely affecting the amenity of that locality.” EAS would suggest that the definition of substandard be not confined to those houses which fall below the Tolerable Standard but this definition
be expanded to all houses which fail to meet the Scottish Housing Quality Standard (SHQS).
Local authorities are working towards the SHQS by 2015. It would seem appropriate that, when
declaring an HRA, the standard of works required should be sufficient to bring all homes within the
area up to the SHQS. The SHQS should be seen as “a reasonable state of repair” for all houses
within the scope of this Bill.
Local authorities will soon have available to them a fuel poverty mapping tool which is being
developed by EAS in partnership with Alembic Research. This work is being funded by the Energy
Savings Trust in Scotland and will provide the fuel poverty map free of charge to all Scottish local
authorities. From this, local authorities will be able to identify specific ward areas within their
boundaries where there is a high probability of fuel poor households. This in turn should lead local
authorities to target resources to assist these fuel poor homes. These houses will be cross-tenure,
although it is likely, given the findings of the SHCS 2002, that they will be in the private sector.
Chapter 3 Part 1 of the Bill proposes an amendment to the tolerable standard. EAS would wish to
see the Bill make a further amendment to the Tolerable Standard in order to take into account the
deleterious effect that condensation dampness can have on living conditions. The stated purpose
of the Tolerable Standard is a minimum set of standards by which a property is considered
habitable. By its very nature, condensation dampness is exacerbated by a lack of adequate heating
and ventilation, both of which are required by the Tolerable Standard. It is therefore right, that the
Tolerable Standard reflects the serious effects of condensation dampness on the home. In addition
the lack of adequate insulation in a property will also add to the likelihood of condensation
dampness. The resultant effects of prolonged exposure to condensation dampness on a property
will result in the growth of moulds and other fungal organisms. Occupying a property in such a
condition has been clinically demonstrated to have an adverse effect on health.
EAS would also recommend that guidance on the definition of satisfactory thermal insulation be
very clear and should mean that the building has, where appropriate, 200mm of loft insulation,
cavity wall insulation or the overall energy efficiency of the dwelling reaches an NHER of 5.
The repairing standard outlined in Chapter 4 of Part 1 should have safety included within
subsections (c) and (d) and so would read:
(c) the installations in the house for the supply of water, gas and electricity and for
sanitation, space heating and water heating are in a reasonable state of repair and in a
safe working order,
(d) any fixtures, fittings and appliances provided by the landlord under the tenancy are in a
reasonable state of repair and in a safe and proper working order, and
In Chapter 6 of Part 1 under the subsection “Maintenance plans” there should be a requirement
that any maintenance plan should have regard to and include the fabric, ongoing thermal efficiency
of the house and the heating system for that house. It would be appropriate to suggest that, where
maintenance is being undertaken, consideration be given to the installation of further energy
efficiency measures, e.g. where repairs to render or roughcasting is taking place this would be an
ideal time to install such measures as cavity wall insulation.
In Chapter 9 of Part 1 the interpretation of a sub-standard house should be amended so that the
failure standard is not the Tolerable Standard but that of the higher SHQS.
In Part 2 at section 87 “Work to improve energy efficiency and safety” subsection (2) (a) (iii)
provision of adequate thermal insulation, EAS believes that the SHQS should apply. Therefore the
definition of adequate thermal insulation should be that a building has a minimum level of 200mm
of loft insulation and has cavity wall insulation, where the building can accept such measures and
should include an efficient heating system.
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Local authorities may be able to lever in money for this type of grant/loan from working closely with
the fuel suppliers who are tasked with delivering energy savings under their licence agreements
and as part of the Energy Efficiency Commitment programme.
Local authorities who are already committed to providing energy efficient measures to households
of any tenure in their area already use such methods to attract funding for home owners and
private rented tenants. It would therefore seem logical to include this as best practice and as a
means of funding such works within the context of this Bill.
In Part 4 Licensing of Houses in Multiple Occupation, EAS is concerned that the meaning of an
HMO is very wide and could leave a number of vulnerable households still at risk of poor housing
condition if the description as outlined in Part 4 Section 118 subsection (4) (d) is applied. This
would allow landlords who are not committed to the provision of homes that are in “a reasonable
state of repair” or of a “satisfactory thermal insulation” standard to simply fit a small sink for
washing to any sublet accommodation and they would then avoid the need to have the property
licensed.
EAS would suggest that a “person should not be treated as sharing a basic amenity if the living
accommodation concerned has” a separate bathroom and toilet for the sole use of the individual
occupant.
In conclusion
EAS would suggest that the absence of any measures to tackle or prevent fuel poverty and to
increase energy efficiency is a weakness of this Bill. The Scottish Executive is committed to the
eradication of fuel poverty for vulnerable households by 2010 and for all other households, as far
as is practicable, by 2016. It has also put in place the SHQS. This Bill should seek to support these
commitments in the largest housing sector in Scotland i.e. private and private rented
accommodation should be no less fit for purpose than local authorities or housing associations.
With numbers of fuel poor households increasing due to the ongoing rises in energy bills, housing
stock must become ‘fuel poverty proofed’ if fuel poverty is to be eradicated. This will also be
essential if UK-wide environmental targets are to be achieved. This Bill should set the SQHS as the
minimum standard for the private and private rented sectors.
Christine McArthur
Public Relations, Research and Information Assistant
Energy Action Scotland
EAS
7 April 2005
WRITTEN EVIDENCE FROM SCOTTISH ASSOCIATION OF BUILDING STANDARDS
MANAGERS
In making this submission, the Scottish Association of Building Standards Managers (SABSM) is
pleased to have this opportunity to provide both oral and written evidence to the Communities
Committee on the Housing (Scotland) Bill.
The Association are fully in support of the aims to improve the condition and quality of private
housing in Scotland.
Although the following submission reflects some of the concerns the Association has, in general
terms at least, the Bill as presented reflects the view members of the Association have that
everything possible should be done to encourage owners to invest in their existing housing stock to
improve the built environment and provide habitable and safe living conditions.
Introduction to This Paper
The Scottish Association of Building Standards Managers (SABSM) is a body comprising principal
officers responsible for delivering a professional Local Authority building standards service. This
submission has been prepared by SABSM in conjunction with its members.
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A number of the proposed changes to the housing legislation have significant relevance to the work
of Local Authority building standards services in terms of
x

the Tolerable Standard

x

the Repairing Standard

x

Repair, Improvement and Demolition of Houses

x

Provision of Information on Sale of House

x

Licensing of Houses in Multiple Occupation.

Consequently, the Association’s comments contained in this paper are specific to the Parts of the
Bill that directly relate to building standards in Scotland in these areas.
Observations by the Association:
Chapter 3: The Tolerable Standard
11 Amendment of the tolerable standard
(1)
Section 86 (definition of house meeting the tolerable standard) of the 1987
Act is amended as follows.
(2)
In subsection (1)—
(a)
after paragraph (c) insert—
“(ca) has satisfactory thermal insulation;”,
(b)
in paragraph (f), after “closet” insert “or waterless closet”,
(c)
after paragraph (g) insert—
“(ga) in the case of a house having a supply of electricity, complies
with the relevant requirements in relation to the electrical
installation for the purposes of that supply;
“the electrical installation” is the electrical wiring and associated
components and fittings, but excludes equipment and appliances;
“the relevant requirements” are that the electrical installation is
adequate and safe to use;”.
Observations by SABSM:
o The Association supports the proposed amendments to the tolerable standard.
o

In particular the inclusion of satisfactory thermal insulation and safe electrical
wiring is supported.

o

The obvious dangers in adopting a higher level of tolerable standard are two fold.
 in raising the threshold a significant number of houses will then fall below
the tolerable standard and consequently the pressure to remove substandard housing through an improvement programme will radically
increase.
 if this pressure is to be addressed such improvement programmes must be
funded with substantial support from government both in monetary terms
and in technical support.

Given the significance of the proposals to control the thermal efficiency of houses and to define
minimum levels of electrical safety, there may be merit in framing “benchmark standards” based on
the principles of the Building Standards (Regulations) similar to the system currently used for
conditions within Houses in Multiple Occupation. To achieve consistency of approach and to
achieve a level\playing field for any grant or loan aid facility such standards should, however, be
mandatory.
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Thermal Insulation
The aim to set a minimal level of thermal insulation is right. However, care is required to set the
minimum standard at the right level and to use the most appropriate method to calculate the energy
performance of a house. To ensure a consistent minimum standard for thermal insulation will
require robust national guidance. The Standard Assessment Procedure (SAP) is the Government’s
recommended system for measuring the energy performance and the level of CO2 emissions for
housing.
The SAP rating is used to meet the Building Standards (Scotland) Regulations for all new houses.
A SAP Certificate must be produced when a Completion Certificate is submitted for acceptance by
the Local Authority building standards service. Technical guidance and construction details to
achieve adequate thermal insulation are given in the Technical Handbooks supporting the Building
Regulations. An equivalent certification process is being developed for existing buildings based
upon the updated SAP procedure.
When considering a “satisfactory” level of thermal insulation it is worth making reference to the
Building Standards (Scotland) Regulations when looking at existing building fabrics. In particular,
difficult problems can arise when trying to upgrade existing houses because of the constraints
imposed by existing construction. It would be useful to consider case studies and typical worked
examples as part of the guidance (benchmark standard).
Alterations to the building fabric
It is inappropriate for a dwelling, which is in a habitable condition, to have its internal space
significantly reduced in area or height, unless the owner (or possibly occupier) of the dwelling
intends that these changes are to be made. Similarly, fitting external thermal insulation should not
cause excessive enabling alterations, unless the owner (or possibly occupier) of the dwelling
intends that these changes are to be made. Consideration should also be given to the other
building standards and the impact that they will have when upgrading thermal insulation. The
Association consider that the principles adopted within the guidance issued under the Building
Standards (Scotland) Regulations in relation to existing buildings which are subject to alteration or
conversion gives a useful start to the framing of credible “benchmark standards”.
Further guidance on this subject can be found in the Energy Efficiency Best Practice in Housing
publication, ‘Effective use of insulation in dwellings’ Ref CE23 – September 2003
www.est.org.uk/bestpractice
The introduction of new minimum standards of thermal insulation will be a challenge for owners
and will need the fullest support by offering grants, loans, detailed guidance and assistance to
achieve successful improvements.
The introduction of the European Performance of Buildings Directive (EPBD) on the energy
performance of buildings will lead to a growing awareness of thermal standards. When houses are
built or sold it will be necessary to provide an energy performance certificate to the potential owner.
The EPBD will require Scotland to have a standard methodology for assessing the energy
performance and produce energy performance certificates for new and existing houses. SAP
procedures are being modified to meet the aims of the Directive.
Safe Electrical Wiring
The Association welcomes the recognition that there is a need to include safe electrical wiring as
part of the tolerable standards and recommends that the building regulations are adopted to
demonstrate compliance.
The demonstration of compliance is, in the Association’s view controlled not only by a prescribed
level of installation, fittings and safety but also the need to have legitimate certification by
competent registered electrical installers.
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Chapter 4: The Repairing Standard
13 The repairing standard
(1)
A house meets the repairing standard if—
(a) the house is wind and water tight and in all other respects reasonably fit for
human habitation,
(b) the structure and exterior of the house (including drains, gutters and external
pipes) are in a reasonable state of repair and in proper working order,
(c) the installations in the house for the supply of water, gas and electricity and for
sanitation, space heating and heating water are in a reasonable state of repair and
in proper working order,
(d) any fixtures, fittings and appliances provided by the landlord under the tenancy
are in a reasonable state of repair and in proper working order, and
(e) any furnishings provided by the landlord under the tenancy are capable of
being used safely for the purpose for which they are designed.
(2)
In determining whether a house meets the standard of repair mentioned in
subsection (1)(a), regard is to be had to the extent (if any) to which the house, by
reason of disrepair or sanitary defects, falls short of the provisions of any building
regulations.
(3)
In determining whether a house meets the standard of repair mentioned in
subsection (1)(b), regard is to be had to—
(a) the age, character and prospective life of the house, and
(b) the locality in which the house is situated.
(4)
The reference in subsection (1)(c) to installations in a house includes reference to
installations outwith the house which, directly or indirectly, serve the house and which the
owner is responsible for maintaining (solely or in common with others) by virtue of
ownership, any real burden or otherwise.
Observations by SABSM:
The Association agrees with this proposal and the reference in Section 13.2 to the building
regulations to determine whether a house meets the repairing standard. While the level of repair
reflects the overall condition of a house and if housing is maintained to meet the minimum
standards required by building regulations it will remove the likelihood of essential or emergency
works being required, the Association express some concerns that the reference to “building
regulations” in respect of disrepair and sanitary fittings is understood. The Building (Scotland) Act
2003 makes reference to a defective building in Section 28 as follows:28 Defective buildings
(1)

A local authority may serve on the owner of a building a notice (a "defective
building notice") requiring the owner to rectify such defects in the building as the
notice may specify.

(2)

The defects which may be specified in a defective building notice are defects
which require rectification in order to bring the building into a reasonable state of
repair having regard to its age, type and location.

The Association have some concerns in respect of the relationship between a “repairing standard”
and the “tolerable standard” when considering adequacy in relation the Building Standards
(Scotland) Regulations. If as discussed earlier the tolerable standard is based on the principles of
the regulations but framed in “benchmark standards” there must be clear link between any
“repairing standard” and a related “benchmark standard”.
NOTE: Is there a interpretation
reference in the Housing Bill to what is meant by “building regulations? – see Section 168
Interpretation and Section 67 which make no direct reference to the Building Standards (Scotland)
Regulations
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Chapter 5: Repair, Improvement and Demolition of Houses
30 Work notices
(1)
The local authority may require the owner of a house to carry out work in it
for the purposes of—
(a) implementing an HRA action plan in relation to any house identified in
the plan, or
(b) bringing any house which the local authority considers to be substandard (whether or not situated in an HRA) into, or keeping it in, a
reasonable state of repair.
(2)
A requirement under subsection (1) must be made by serving notice (a
“work notice”) in accordance with section 60.
(3)
The work notice must specify—
(a) the reason for the requirement (by reference, if the requirement relates
to any house other than the house in which the work is to be carried out, to
the condition of that other house),
(b) the work which requires to be carried out,
(c) any standard which that house is to meet on completion of the work,
and
(d) the period within which the work must be completed.
(4)
The period so specified must be the period beginning with the date from
which the notice has effect within which the local authority reasonably considers
that the work required can be completed (but must not, in any case, be a period of
less than 21 days).
(5)
The work notice may also specify particular steps which the local authority
requires to be taken in carrying out the work required.
Observations by SABSM:
In general terms the Association supports the principle of a “single statutory notice to repair”.
However, Section 28 of the Building (Scotland) Act 2003 gives powers to Local Authorities to issue
“Defective Buildings Notices” and the Association wishes to see the introduction of enforcement
protocols to clarify the respective roles of enforcing regimes between the Housing Act and the
Building Act.
The Association would seek clarification on whether any action which may be required to repair
houses will fall to be dealt with through the proposed “single statutory notice to repair” under the
Housing Act. The empowerment under Section 28 of the Building Act would then be confined to
buildings other than houses. Have discussions been held with the Scottish Building Standards
Agency] in respect of this and are effective links between the 2 pieces of legislation proposed.
Chapter 9: Part 3: Provision of Information on Sale of House
101 Information to be held or provided to potential buyers
(1) The Scottish Ministers may by regulations—
(a) prescribe documents for the purposes of section 95, 96(1) or 98(2), and
(b) make such further provision about those documents as they think fit.
(2) A document may be prescribed under subsection (1) only if the Scottish Ministers
consider that it discloses information about—
(a) the physical condition of a house (including any characteristics or features of
the house),
(b) the value of a house, or
(c) any other matter connected with a house, or the sale of a house, that would be
of interest to potential buyers.
(3) Regulations under subsection (1) may, in particular, make provision—
(a) about the form of, and the information to be included in, or excluded from, a
prescribed document,
(b) requiring that a prescribed document be prepared by a person of a description
specified in the regulations,
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(c) requiring that the date to which information in a prescribed document relates is
no earlier than the beginning of such period as the regulations may specify before
the date on which the house was put on the market,
(d) requiring that a prescribed document is to be valid for such period of time, or is
to be invalidated in such circumstances, as the regulations may specify.
Observations by SABSM:
The Association is fully supportive of this Part and endorses the principles behind this initiative.
The proposal to assist the process of house sales and provide more detailed information sits well
with the introduction by Local Authorities of an electronic building standards register. The register
will hold important property information relating to the Building (Scotland) Act 2003 and other
legislation, including the proposals in this Bill, where appropriate. Requiring this information to be
available is considered to be a fundamental provision to inform the buyer about
x whether it complies with building regulations and statutory consents
x statutory notices affecting the house
x the construction history of a house
x the standard of work carried out on a house and identify defects
x the lawful use of the property
The Association recommends the incorporation of information to show if the house meets current
building regulations. This links to section 6 of the Building (Scotland) Act 2003 giving Local
Authority a responsibility to carry out a building standards assessment and provide a report on the
condition of a house in terms of building regulations and other matters.
It also links to the energy performance certificates mentioned in 2.1 above and the energy rating of
dwellings. Not only would this information be an important factor affecting a property sale it can
also be used to assess whether or not the house meets a revised tolerable standard and make it
possible for potential house purchasers to compare the energy consumption and likely fuel costs
for a property. By raising awareness of the energy performance of a house new owners will be
encouraged to carry out home improvements.
Chapter 9: Part 4: Licensing Of Houses in Multiple Occupation
124 Suitability of living accommodation
(1) The local authority may grant an HMO licence only if it considers that the living
accommodation concerned—
(a) is suitable for occupation as an HMO, or
(b) can be made so suitable by including conditions in the HMO licence.
(2) In determining whether any living accommodation is, or can be made to be, suitable for
occupation an HMO the local authority must consider—
(a) its location,
(b) its condition,
(c) any amenities it contains,
(d) the type and number of persons likely to occupy it,
(e) the safety and security of persons likely to occupy it, and
(f) the possibility of undue public nuisance.
Observations by SABSM:
The Association welcomes the proposal to introduce a national system for licensing rented
dwellings. In order for this part of the Bill to work well requires a definition that is easily understood
and well defined, both in terms of use and exceptions
An important area for building standards is the standard of living accommodation and most, if not
all, Local Authorities with a licensing scheme, adopted the benchmark standards in the guidance,
relative to building standards, with some minor variations. The Association recommends a review
of the benchmark standards to incorporate legislative changes including the change to functional
requirements in the building regulations and to take account of the relationship between the
benchmark standards and the fire risk assessments.
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In considering the suitability and condition of a property to be licensed the Association
recommends the building warrant/completion certificate position is considered and the building is
assessed against revised national benchmark/HMO standards.
Len Murray
Secretary
Scottish Association of Building Standards Managers (SABSM)
29 April 2005
WRITTEN EVIDENCE FROM NATIONAL ASSOCIATION FOR PARK HOME RESIDENTS
I am pleased to hear that the Committee intend to examine the case for the inclusion in the
Housing (Scotland) Bill legislation on Mobile Homes.
The reports of the park homes working party recommend legaslitive changes and the
Government’s response to that Report was a commitment to these changes, for this important
section of housing.
The inclusion in the Housing Bill will commence the procedure for the current out-dated legislation
to change.
The 1983 Mobile Homes Act has many weaknesses which are well exploited by the unscrupulous
park owner. Under Part 1 of Schedule of the 1983 Act Para 8 (1) a resident is entitled to sell his/her
home to a person approved of by the park owner, whose approval shall not be unreasonably
withheld.
The above law clearly states that the park owner can only disapprove of the purchaser, he cannot
prevent the sale of the home; but he/she does.
There is no time limit on the giving or his approval which assists in the obstruction of the sale along
with many other tactics to discourage prospective purchasers in order to obtain a cheap sale to
himself to make a larger profit.
Under the Landlord and Tenant Act 1988 for the residents of the leasehold flats and houses, where
the resident applies for the consent to assign the landlord must reply in a “reasonable” and the
burden is on the landlord to prove that he is reasonable and if he withholds his consent he must
give his/her reasons.
The 1968 Caravan Sites Act provides for dealing with harassment and illegal eviction but it is far
outdated and carries no deterrent or penalties.
There is nothing enshrined with other legislation in the 1983 or 1968 Acts to give the rights that are
afforded others.
There are many forms of bad practice by the unscrupulous Park Owner throughout the Park Home
Industry which was shown in the Working Party Report and now needs changes in law to protect
the innocent and vulnerable people.
The 1983 Mobile Homes Act came into force after only a week of it’s passage in order to prevent
attempts by Park Owners to circumvent it’s provisions.
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This Act was a bold attempt to introduce a statutory agreement to protect mobile home owners with
a prescribed content, provisions for indefinite right of occupation and a protection against owners
seeking to terminate agreements for breaches of relatively unimportant terms. This is unfortunately
has failed and the proposed changes are a must and I would, therefore, welcome the opportunity to
attend an oral evidence session in order to represent the thousands of Mobile Home Dwellers that
need our help and change.
Brian Doick
President
National Association for Park Home Residents (NAPHR)
9 May 2005
WRITTEN EVIDENCE FROM BRITISH HOLIDAY AND HOME PARK ASSOCIATION
Maintaining Houses – Preserving Homes Consultation
Section 8 – Mobile Homes
The British Holiday & Home Parks Association (BH&HPA) is the representative trade body of the
parks industry and represents 2,120 individual members, owning and managing 2,763 parks
nationally.
BH & HPA Scotland is made up of six Scottish area branches with approximately 230 parks in
membership. Of these members, 41 are residential parks with two or more residential park home
pitches, accounting for 1,862 park home pitches in total in BH & HPA membership in Scotland.
BH & HPA Scotland welcomes the opportunity to comment on the Mobile Homes Section of the
Maintaining Houses – Preserving Homes Consultation Paper. The Association fully supports
measures to improve protection for park home owners from unscrupulous park owners and to
improve clarity and transparency in the contractual arrangements between home owners and park
owners.
However, there is concern that the proposals contained in the Consultation Paper:
o

Will not have the desired effect in that they will not prevent unscrupulous park
owners from behaving in a manner detrimental both to park home owners and to
the reputation of the sector at large.

o

Have arisen primarily from the report on the Park Homes Working Party report
which covered England & Wales. It does not therefore accurately reflect the
situation within Scotland which has a very small number of park homes compared
to England & Wales and very few problems related to either Implied or Express
terms.

The following comments relate to the specific proposals in the Consultation Paper and also provide
suggestions for further amendment to the current situation:
Tenancy Conditions (No. 173)
It is suggested that the following would be reasonable:
Sale of Park Home by Park Owner
x An Agreement will be provided to the proposed occupier at least 28 days before any sale
or payment of any non returnable deposit. A signed and dated acknowledgement of
timeous receipt of the Agreement should be obtained by the park owner from the proposed
occupier. Proof of posting by recorded delivery will be accepted as proof of issue.
x
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Provision should be made for the proposed occupier to consent in writing to a shorter
period than 28 days for receipt of an Agreement, but not less than 14 days.
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x

The Agreement should include:
o
o
o
o
o
o
o
o

x

The Implied Terms
The Express Terms
Copy of Park Rules
The Pitch Fee
Which services are included in the pitch fee and those for which extra charges are
made or may be made
The timing of payment of pitch fees
The date pitch fees are reviewed
The name, contact address and phone number of the park owner

Proposed occupiers not receiving an Agreement at least 28 days in advance, or within an
agreed shorter period where the consent of the proposed occupier has been received in
writing, will not be liable to pay pitch fees until 28 days after they receive an Agreement.
They will also have 6 months to apply to the court to challenge any of the Express Terms
or Park Rules.

The above should ensure that unscrupulous park owners are forced to give Agreements to
their occupiers in order to enable them to collect pitch fees.
Assignment of Park Home
As there are far more assignments than sales by the park owner (we would estimate that one sale
takes place for every 20 assignments), it is imperative that proposed occupiers purchasing homes
by assignment are aware of the nature of park home pitch tenure and would suggest the following:
x

When an occupier is selling by assignment, they will be required to give a copy (not the
original) of their Agreement and Park Rules to any proposed occupier at least 28 days
before any sale or the payment of a non returnable deposit. The park owner will not be
required to consent to the assignment until he is aware that the proposed occupier has a
copy of the occupier’s Agreement.

x

Where an occupier has lost or mislaid his Agreement, the park owner will supply a copy at
cost price.

x

When the proposed new or amended Implied Terms come into effect all occupiers of park
homes on residential parks will be supplied with a new Agreement. Any occupier not
receiving an Agreement by the appointed date will not be liable to pay pitch fees until such
time as they receive an Agreement and then only from the date the Agreement is received.

The reason the occupier must give a copy of the Agreement at least 28 days before any sale or
payment of a non refundable deposit is due to the fact that the park owner is to have 28 days to
decide on any assignment.
Any Terms Which Are Not Included In The Agreement Shall Be Unenforceable
On face value, this seems reasonable but, while the occupiers’ Agreement has Implied and
Express Terms, they also have to abide by Park Rules. If, as stated, any term not in the
Agreement would be unenforceable, then it follows that the terms of the Park Rules would be
unenforceable. I am sure this is not the intention.
Due to the long term nature of these Agreements, and the fact that the lifespan of park homes is in
the region of 40 years, it is necessary to cater for the possibility of changes in legislation and other
circumstances which might arise in the future.
Provision should therefore be made for the Express Terms or the Park Rules to be changed with
the Agreement of the majority of occupiers on a park, or by the court.
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Scottish Ministers Having Power to Add, Vary or Repeal the Implied Terms in Schedule 1 of
the Park homes Act (1983) (No 174)
Whilst a one-off provision will need to be made for Ministers to have the power to enable
amendment of the Implied Terms operating as part of all existing agreements, BH&HPA Scotland
considers it unnecessary for Scottish Ministers to be given the power to add, vary or repeal the
Implied Terms in Schedule 1 of the Park homes Act (1983) in future, other than the statutory
powers which already exist to enable the commission arrangements to be altered.
The proposals we have outlined here are more than adequate to fully protect the park home owner
in the situation which exists in Scotland.
Extension of Succession Rights Applicable to Spouses to Same-Sex Partners (No 175)
BH & HPA Scotland has no objection to the succession rights currently enjoyed by spouses being
extended to cover same-sex partnerships.
Security of Occupation
Age and Condition of Park Homes (No 176)
BH & HPA Scotland is unaware of the situation described in the Consultation Paper, whereby park
owners remove old homes to replace them with new more profitable homes, being a problem of
any significance in Scotland.
Indeed, this would be illegal as only the Court can determine if an Agreement to site the park home
can be terminated by virtue of age and condition of the home.
The interests of the park owner and other home owners do need to be taken into account in a
situation whereby a park home is allowed to fall into disrepair.
It is suggested that home owners should be made aware of the need to ensure that their homes
are not detrimental to the amenity of the park on grounds of their condition, without any reference
being made to the age of the park home.
Where the park owner has concerns on the condition of a park home, he should write to the park
home owner outlining any necessary repair and/or maintenance work required to retain the pitch
and give adequate time for completion of such work.
Action to terminate the occupancy of the pitch would need to be taken where a park home owner
failed to carry out the work needed in the timescale required.
It should be noted that the current provisions are on the basis of age and condition.
Protection from Unlawful Eviction and Harassment (No 177)
Park home owners are currently protected from being unlawfully evicted and from being harassed
under the Mobile Homes Act (1983), which added to the protection already in existence under the
Caravan Sites Act 1968 in England & Wales.
We would welcome extending the broader definition of illegal eviction as outlined in The Protection
from Eviction Act 1977 to apply to park homes.
Selling Park homes by Assignment (No 178)
The vetting of purchasers of previously owned park homes by the park owner provides important
protection for existing home owners, many of whom will have chosen, say a retirement park, to
enjoy the close community this creates. Equally, there is a case for seeking financial references for
potential residents to safeguard the business economics in the interest of park and home owners
alike.
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The proposal to require a park owner to provide a decision on consent to the assignation of a pitch
lease within 28 days, failing which application can be made to the Sheriff Court for a decision,
seems reasonable.
However, recognition should be given to why a park owner would reasonably withhold approval of
a prospective purchaser. Issues could include potential breaches of park rules (age, pets, children),
poor financial record or criminal record.
We trust that you find the above comments helpful in moving forward the proposed Housing Bill
and would welcome the opportunity to be involved further in the Park homes aspect of the
proposed Bill.
Jeanette Wilson
Policy Director
BH & HPA Scotland
29 October 2004
WRITTEN EVIDENCE FROM SHELTER SCOTLAND
Shelter welcomes the proposals for legislation covering the private sector in Scotland. Since
devolution the legislative focus has overwhelmingly been on changes to the landscape of social
housing, with little attention paid to the private sector. This sector has long required a policy focus
that leads to increased standards fit for twenty-first century homes, better rights for tenants living in
the private rented sector, increased management standards for landlords and better legal redress
for tenants.
Shelter contributed to the development of the policy agenda on the private sector as a member of
the Housing Improvement Task Force, and made a number of recommendations for the creation of
a more vibrant private sector, and in particular a better functioning private rented sector. Our
response focuses largely on these key areas, and on proposals relating to mobile homes.
However, we also make points relating to the impact of introducing sellers’ surveys on those who
may wish to exercise their Right to Buy.
The following principles are fundamental to developing proposals for a Private Sector Housing Bill:






A healthy private sector is important for the functioning of the housing market as a whole.
Physical conditions within the private sector should not be viewed in isolation from broader
housing policy. Concentrations of disrepair can lead to abandonment of properties, low
demand and market failure. This housing bill could include a number of provisions to
prevent and respond to these housing problems. A focus on area renewal, the introduction
of Compulsory Leasing Orders for empty homes, and the creation of a thriving private
rented sector could provide many areas of Scotland with a new lease of life.
Policy makers have by and large viewed the private rented sector as a small sector that
provides for households on a transitory basis, before they enter owner-occupation. In
contrast to England, the private rented sector has not increased in size, with the only real
growth in the last ten years being in the major cities. However, the lack of affordable
housing in the social rented sector, and the increase in house prices have meant that many
more people are turning to the private rented sector to be housed. These fairly recent
trends have increased the need for more active government engagement to create a
thriving private rented sector. The policy agenda should create a sector that is easy to
enter and remain in, and provides a sustainable housing solution to those who cannot
access social housing or buy their own home.
The continuation of an unregulated private rented sector throughout the late 1990s resulted
in a weakening of the relationship between private landlords and the public sector.
Landlords viewed regulation as a threat to business opportunities and there was a
continuing perception of landlords as being purely motivated by making money. Of course
neither caricature is wholly accurate, but a debate on the private rented sector must
respond to landlords’ concerns; balancing that with the legal rights of tenants and the longterm health and reputation of the sector.
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For over a generation, people living in mobile homes have had far less security than those
living in permanent structures. However, current legislation makes a distinction in rights
between those who own and those who rent their mobile homes. Public policy must accept
and act on the principle that anyone who rents a mobile home should have equivalent
rights as those who rent permanent structures.

Empty Homes
Focusing on prevention and resolution of disrepair will have a positive impact on future standards
in owner-occupied accommodation. However there are still a large number of properties that, for
various reasons, are already beyond use. At present there are 87,000 empty homes in Scotland;
23,000 are long-term vacant for six months or more, 41,000 are transitionally vacant, and little
information is known on the rest. So while the majority of empty properties are empty for weeks or
months, there is a significant number that are beyond use for long periods.
Given the shortage of affordable housing in areas of Scotland, it is counter productive to have
potential homes lying empty. A concentration of empty homes in a community represents waste in
terms of unmet housing need. Even clusters of one or two properties, empty dwellings represent a
very visible sign of policy failure and can undermine the credibility of the local housing strategy.
Properties lying empty for long periods of time can also attract acts of vandalism or antisocial
behaviour. Large concentrations of empty homes, as is the case in some parts of Glasgow, can
rapidly turn an area perceived to be attractive into one in which no one wants to live.
There have been a number of schemes in recent years such as the Empty Homes Initiative (EHI)
that were somewhat successful at responding to the issue of empty properties. However, an
evaluation of the EHI showed that the voluntary nature of the scheme reduced its potential
effectiveness; property owners could not be compelled to take part. The EHI proved that there is
a need for local authorities to have the statutory powers they require to bring a property
back into use. A legislative opportunity exists with the private sector housing bill, to make
it easier for local authorities to bring private sector properties back into use. Bringing empty
homes back into use should be part of a wider programme of government initiatives that includes
tackling low demand and market failure, ensuring all homes meet a decent standard, and
increasing the availability of affordable homes.
Evaluation of the EHI looked at the reasons properties remain empty. The results suggest that, at
most, only a third of empty properties were empty for economic reasons because the owners could
not afford the costs of repairs. A large proportion of properties in Scotland remain empty through
the unwillingness of owners to let under any circumstances; this is often because of the
management costs involved or the perceived burden of becoming a landlord.
The Scottish Executive should use this legislative opportunity to give local authorities the power to
compulsorily lease empty properties that owners are unwilling or unable to bring back into use.
Compulsory Leasing Orders (CLO) would not give the local authority an interest in the ownership of
the property, but rather allow them to ensure that they are brought back into use. When a CLO is
in force, the Local Authority takes over the rights and responsibilities of managing the property, but
does not become the legal owner and so cannot mortgage the property or sell it. They would give
the local authority management and maintenance responsibility for the property for a set period,
thus reducing management costs and removing the burden of management from the owner. It
would allow the authority to use the property to accommodate a household in priority need, or on its
housing waiting list. Shelter further proposes that the number of empty homes in a given area
should act as one of the criteria for triggering a Market Renewal Area. This approach would allow
local authorities to monitor and respond to concentrations of empty homes in a strategic manner.
There are strong arguments for a new power in Scotland to enable local authorities to compulsorily
secure the re-use of private sector empty homes, similar to the model introduced in England in the
Housing Act 2004. These houses would:
-
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provide an additional supply of emergency or short term interim accommodation in high
demand areas
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-

help to improve private sector housing conditions and enable local authorities to tackle low
demand in run down areas of private housing
be a cost effective means by which empty properties can be brought back into the housing
market on a longer term basis.

Shelter has contacted a number of local authorities in Scotland, in particular in rural areas, and
support for Compulsory Leasing Orders is high. The orders are viewed as a useful addition to the
options available to local authorities. Around 22,500 homes in the private sector have been empty
for more than 6 months and so could potentially be subject to a compulsory leasing scheme81.
Even if only a small percentage of these were considered suitable for compulsory leasing it would
contribute to the local supply of affordable housing. This will bolster the Executive’s commitment to
5000 new affordable homes over the next year.
Area Renewal
Shelter welcomes the proposal to replace Housing Action Areas with Housing Renewal Areas, and
the acknowledgement in the bill of the link between concentrations of poor housing quality, falling
house values and low demand.
-

The set of criteria that could act as a trigger for Housing Renewal Area status should be
amended to include a concentration of empty properties. Adding empty properties to the
criteria would significantly contribute to area renewal and as mentioned earlier, alongside
local authority powers to compulsorily lease, would allow for a more strategic approach to
long-term empty properties.

Improving Standards in the Private Rented Sector
The repairing standard for private landlords
Shelter welcomes the bill’s focus on standards in the private rented sector. The proposals in the
bill will place existing common law obligations on private landlords into statute, as well as
expanding some of the provisions of Schedule 4 of the 2001 Act so that they apply to landlords in
the private rented sector. However, these new obligations largely embed in statute what is
already in common law, and while they will increase the repairing obligation, they may not,
in themselves make radical improvements to standards in the private sector. This is because
-

Private tenants have little security of tenure and are usually in the weakest bargaining
position of all tenants; they face real difficulties in getting landlords to carry out repairs.
Much of the difficulties faced by tenants relate as much to management standards, and the
behaviour of the landlord, as they do to the physical nature of the property. For example,
tenants need to be assured that the landlord will fix a leaky pipe while also respecting
tenants’ right to privacy and not entering the properly without giving due notice.

So while the enhanced repair obligation for landlords is welcome, many tenants will continue to fear
that requests for repairs will result in an end to their tenancy, and are still without legal redress
where landlords manage the property improperly. Improving physical standards cannot, and
should not, be looked at in isolation from how properties are managed. A property in poor physical
condition is very often a poorly managed property. The success of the new statutory structure
therefore depends on an approach that places physical and management standards on
equal footing, and on the capacity of tenants to hold landlords to account if these standards
are breached.
The system for managing how landlords in Scotland operate is highly disparate. There is a system
(HMO licensing) that requires some landlords to meet basic standards, and another (registration)
that will ensure that all landlords pass a test in order to trade. Added to this are the voluntary
accreditation schemes through which some landlords are encouraged to increase standards, and in
return, can advertise to potential consumers (tenants) that they meet these standards. While public
policy is slowly moving in the direction of better management standards within parts of the private
81

Post Census Vacant Survey 2001

234


585

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX C
rented sector, the various initiatives imply a piecemeal approach in response to various different
policy objectives. There is a real risk that unless a single approach is applied across the sector,
the system for operating physical and management standards will become unwieldy. In such a
system, offending landlords could fall through the gaps between schemes.
What would Shelter want from a Minimum Operating Standard?
A Minimum Operating Standard would fill that gap. Similar to the Repairing Standard, a minimum
operating standard would modestly enhance all landlords’ current obligations, while allowing for this
standard to be added to in the future by Scottish Ministers. Shelter has set out its proposal for a
Minimum Operating Standard below. Much of this is already in common law or statute; the grey
areas would be enhanced obligations for landlords.
Tenancy Agreements
 Where the tenancy is an Assured or short Assured Tenancy, a written tenancy agreement
setting out the terms of the lease should be provided to the tenant.
 The written tenancy should set out in clear, fair and lawful terms, the terms of the lease.
 The landlord cannot charge the tenant for drawing up a tenancy agreement.
 The name and address of the landlord or agent must be included in the agreement.
 The tenancy agreement must be properly executed by the signatures of the landlord (or
agent) and tenant and one witness who includes their address.
Payment of rent


A rent record should be provided, and receipted, in all circumstances where rent is paid.

Due Process
 A landlord must use the correct legal procedures for seeking possession of the
accommodation.
Accommodation Lists


The landlord cannot charge a tenant for placing their name on an accommodation list.

Deposits



A rental deposit should be no more than the equivalent of two months’ rent.
The tenancy agreement should set out what the tenancy deposit is for, and the
circumstances in which it would not be returned in full.

Access


The tenant must give the landlord reasonable access to the property. The landlord must
give 24 hours advance notice in writing of their intention to enter the property.

Insurance


The landlord should have adequate buildings and third party insurance, where appropriate.

A Letting Code for Private Landlords
The Scottish Executive has attempted to move landlords in the direction of better management
standards by proposing a Letting Code as part of the forthcoming registration scheme. While the
proposals for a Letting Code are a welcome recognition of the need to improve management
standards, the Code should not be viewed as an alternative to management standards.
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This is because the landlord would not be legally obliged to adhere to the terms of the
Code. The Code is not a statutory standard, or a legal obligation for landlords. Therefore a
tenant does not have legal redress if their landlords breached the Code.
The Letting Code, or other initiatives like voluntary accreditation, will not increase management
standard in the private rented sector because they do not set a statutory benchmark for how
landlords operate; such an approach is best achieved by setting a Minimum Operating Standard on
the face of the bill, alongside the new repairing standard.
The Housing Improvement Task Force felt limited by its remit to include only issues of physical
improvement; the Housing Bill faces no such constraint and should view improvement of both
physical standards and management standards as part of the same thrust. If it is possible to insert
a national registration scheme for private landlords into a bill on anti-social behaviour, it is surely
possible for the proposed housing bill to consider issues of management in the private rented
sector. Our proposals would lead to a private rented sector in which all landlords must meet a
minimum operating standard (which the vast majority of landlords already meet); in addition to a
repairing standard, with legal redress for tenants through the Private Rented Housing Panel.
Giving Tenants Greater Redress
Shelter welcomes the policy principle in the bill that tenants should have better legal redress in
situations where landlords evade their repairing obligations. Shelter supports the establishment of
the Private Rented Housing Panel, but has a number of concerns about how it would work in
practice. Firstly, the remit of the Panel under the bill’s proposals would only cover instances where
the landlord has not met repair obligations. Shelter fails to see the logic here; the improvement of
physical standards is so dependent on good management standards that the powers of the Panel
would be severely restricted under the current proposals. It would create a situation where a
tenant approaches the Panel because her landlord had failed to repair a broken gutter, and was
also refusing to give her a written lease. In such a situation, the landlord’s behaviour in relation to
the refusal to carry out repairs could be dealt with, but the serious tenancy related issue would be
left alone because of the limited remit of the Panel. If situations like this become the norm, the
work of the Panel will be undermined in the eyes of tenants. We strongly recommend that the
Panel covers management as well as physical standards on grounds of effectiveness.
Secondly, the level of knowledge both among the public and among housing practitioners
regarding the Rent Assessment Committee is low. Significant resources are therefore required
before a Housing Panel could meet the level of service required. Part of these resources should be
set aside to publicise the new Panel. One of the benefits of registration is to open up a possible
avenue of communication with all landlords: this could be used to publicise the Panel as a whole
but also the decisions it takes- thus ensuring that the relatively small number of determinations that
the Panel will take will have a much bigger impact on practice. The Panel itself will need to draw
on a bigger pool of suitably qualified people to act as members.
Thirdly, the success of the Panel depends on the tenants’ bargaining power within the lease. Many
tenants on a short assured tenancy may be fearful of losing their tenancy if they complain about
their landlord, and as a result will not consider taking their landlord to a Panel. An opportunity is
being missed to look at the operation of the short assured tenancy; a policy focus on this tenancy
coupled with the Panel would give tenants the greater bargaining power they need.
Dealing with the issue of rental deposits
The bill rightly recognises the need for a thriving private rented sector for Scotland. Shelter
believes that for this to happen, entry to the private rented sector should as straightforward as
possible. However, many households are inhibited from entering and staying in the sector because
of the potential for disputes over non-return of rental deposits. A household living on a low income
could face homelessness if the rental deposit is not returned promptly or is unreasonably withheld.
Research has shown that the majority of households are unaware of their right to take a landlord to
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court over this issue, and even when they are aware, are unwilling to do so82. This is compounded
by a lack of legal clarity over the issue of rental deposits. Shelter views this bill as a major
opportunity to rectify and improve the law in this area.
In Scotland, unlike many other countries worldwide, there is no statutory regulation of rental
deposits in the private rented sector. Landlords in the private rented sector in Scotland are free to
determine the amount of rental deposit charged83, how the money should be held, how quickly it
should be returned and who should benefit from the interest accumulated during the tenancy.
Millions of pounds in private tenants’ money is therefore being held as deposits in Scotland without
any regulation for how it should be returned. Research in England shows that as many as half of all
private tenants may have experienced their deposit being unreasonably withheld. Unfair
withholding of deposits by landlords causes hardship, misery and insecurity to people as they
attempt to move from one tenancy to another. Tenants frequently withhold the final months’ rent
because they anticipate their deposit will be unreasonably withheld. However, this is a risky
approach, as it would allow the landlord to take the tenant to court for non-payment of rent. It also
causes problems for landlords as some tenants who illegally default on their final month’s rent may
have caused damage, which the landlord will then have to cover in full.
A Rental Deposit Protection Scheme would simplify the return of rental deposits, to the benefit of
both landlords and tenants. However, for such a service to work, it must be mandatory. The
experience of introducing a tenancy deposit protection scheme in England has shown that
voluntary regulation of rental deposits does not work. Take-up of a pilot voluntary scheme set up in
2000 was poor and by March 2002 a total of only 203 landlords and agents in five pilot areas were
participating in the scheme. The voluntary scheme was wound up in June 2003 and the
Government legislated for a mandatory national Tenancy Deposit Scheme in the Housing Act
2004.
While a number of models have been developed across Europe and further afield, we recommend
that an approach be developed on the basis of the well-established scheme in New South Wales,
Australia. This model is easily applied to Scotland on the basis of the size and operation of the
sector.
In 1977, the New South Wales Bond Board was set up to administer a national custodial scheme
for rental deposits. All bonds, or deposits, are lodged with the Board within seven days of the start
of the tenancy, with non-compliance punishable by fines. The Board is self-financing from the
interest made on the bonds held; funds are also available from interest to help finance dispute
resolution. At the end of the tenancy, either or both parties can apply to the board for the return of
the deposit. Where there is agreement, payment is made immediately. Where the parties
disagree, the matter is referred to a tribunal that meets within two weeks. The Board makes
payment on the basis of the decision of the tribunal.
The New South Wales scheme has been extremely successful and has been adopted in other
parts of the world. We recommend that the Bill introduce a national custodial scheme for Scotland
that would hold rental deposits, and resolve disputes over rental deposits. There may be scope for
the Private Rented Sector Panel to develop its role to resolve disputes. The success of the
Australian model is based on the short length of time is takes (a matter of weeks) to resolve
disputes over deposits. The Panel or other mechanism for resolving disputes must have sufficient
capacity to meet demand in a short time period.
Establishing such a scheme would help people stay in the private rented sector; preventing
homelessness by decreasing the number of households who are unable to find a home because
they have lost their deposit illegally. It would also increase confidence in low-income families in the
sector, giving them, and landlords, the protection they need by setting up a dispute resolution
system over the return of rental deposits. While Shelter recommends the New South Wales model,
we would welcome further debate on the most appropriate model for Scotland.
82

Buck, B. Access to Lets: A Future for Rent Deposit Schemes in Scotland Shelter Scotland,
2002.
83
The law simply states that the deposit should not amount to more than the equivalent of two
months rent.
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Tackling Illegal Evictions
Illegal evictions, sometimes known as unlawful evictions, take place when a tenant or someone
else living in the property is ‘unlawfully deprived’ of occupation of the premises. It can be done in a
number of ways; by evicting without following due process of law and gaining a court order for
possession, by changing the locks when the tenant is away from the property, by engaging in
threats of violence towards the tenant. Landlords can also be charged with harassment if they
engage in behaviour that is intended to force the tenant from the property, for example intimidation,
or withholding or withdrawing services.
Tenants in the private sector are protected from illegal eviction and harassment under the Rent
(Scotland) Act 1984 and provisions in the 1988 Housing Act. However, despite the apparent strong
legal protection, illegal evictions and harassment persist. This is because the laws protecting
tenants from illegal eviction are not being enforced, and as a result legal redress following illegal
eviction is extremely difficult to secure. For a landlord to be charged with illegal eviction, the tenant
must report the matter to the police, who in turn can decide whether to refer the matter to the
Procurator Fiscal for prosecution. In the majority of cases, neither the police nor the Procurator
Fiscal consider an illegal eviction as a priority. The difficulties involved in getting the police to
investigate, and the Procurator Fiscal to prosecute, act as a powerful disincentive to tenants to take
84
a case against a landlord who has broken the law . Tenants have very little knowledge of their
rights regarding security of tenure or regarding due process of law on eviction. Many tenants are
unaware that landlords must gain a court order before being able to evict, let alone understand that
the law can protect them if the landlord fails to do that.
The current system effectively makes it easier for landlords to break the law. They can
exploit the fact that tenants have little knowledge of the law, and that criminal prosecutions
are difficult to secure and very rare.
The Housing (Scotland) Bill provides a long-awaited legislative opportunity to deal with illegal
evictions. As identified above, the problem lies in getting the police to investigate alleged
instances, and convincing the Procurator Fiscal to prosecute. Both the police and Procurator
Fiscal have many competing priorities and would benefit from the issue of illegal evictions being
dealt with elsewhere.
Shelter recommends an amendment to the legislation that would change the way investigations are
carried out. The bill would place a duty on local authorities to take reasonable practicable steps to
investigate where there are accusations of alleged illegal evictions; similar to the duty they currently
have under environmental health legislation to investigate instances of nuisance85. This would take
the burden off the police, and into the hands of local authorities. An individual who has been the
victim of illegal eviction would therefore contact the local authority, which would have a duty to
investigate. As part of that investigation, it would notify the police as a precautionary measure,
though the onus is on the local authority to assemble a case and present this to the Procurator
Fiscal in order to consider whether a prosecution is merited. Such a system fits much more
efficiently with new duties on local authorities due to be implemented this year. From November
2005, all local authorities will be expected to have staff on hand to investigate the extent to which a
landlord is fit to trade, as part of the new registration scheme introduced under the Antisocial
Behaviour (Scotland) Act 2004. It is conceivable that such staff could investigate instances of
alleged illegal evictions.
The Housing (Scotland) Bill provides a long-awaited opportunity to implement the Homelessness
Task Force recommendation on illegal evictions. Amending the bill to place a duty on local
authorities to investigate is a practical step towards enforcing the current legal framework and
securing legal actions.

84

These disincentives are worsened by the fact that where the procurator fiscal does decide to
proceed with a prosecution; no legal aid is available to the tenant, who faces the threat of court
costs.
85
Part III of the Environmental Protection Act 1990 imposes a duty on a local authority to take
reasonable practicable steps to investigate any complaints of a statutory nuisance it receives.
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A duty on local authorities to investigate won’t automatically ensure that the Procurator Fiscal
initiates more prosecutions. However, investigations by expert local authority staff with knowledge
of housing law may result in the fiscal being more likely to take action. A well-investigated and
assembled case is also more likely to result in prosecution in court. A small change to the law in
the Housing (Scotland) Bill will make a major change to how we deal with landlords who act
illegally and put households at risk of homelessness.
HMOs
Shelter welcomes the provisions in the bill to legislate specifically for a HMO scheme, rather than
the current system that licenses the activity of letting property. However, it is unclear whether the
bill is viewed as an opportunity to review how the HMO licensing system works in practice and
rectify some operational problems. It is our view that the new legislation should cover the following:





Resolve the problems faced by local authorities in identifying HMO landlords operating
without a licence. Shelter has always considered arguments regarding the need for risk
assessments of HMOs rather than an inspection regime as useful to the debate. However,
up until now, we have been restricted in providing a detailed view on whether risk
assessment is a way forward, because of the previous remote possibility of primary
legislation for HMOs. Shelter recommends that regulations arising from the legislation
should give local authorities greater powers to identify landlords who are not complying
with the scheme. It may also be worth viewing this as an opportunity to consider how to
better encourage landlords to operate within the scheme, and whether incentives could be
built in to the scheme.
That the regulations arising from legislation set out management or physical standards, in
effect ensuring that each local authority consistently applies the Benchmark Standards
produced by the Scottish Executive.
The legislation should give the Executive, rather than local authorities, the opportunity to
set fees. Shelter supports this view, as local authorities have felt the tension between the
need to set high fees in order to put systems in place to ensure landlords comply, and the
need to keep landlords within the market.

In general, Shelter supports the proposal to develop primary legislation on HMOs but seeks
clarification on what regulations arising from legislation would cover. We would urge the
Communities Committee to seek clarification on:
-

Whether the Scottish Executive would use this legislative opportunity to extend the
range of properties exempt from the scheme
Why the decision regarding which category of HMO property should be licensed is
being given to local authorities, when currently the decision rests with the Scottish
Executive and it is not clear that this system causes any problems. We would also
ask for more information relating to the proposal that the Scottish Executive be
given the power to prescribe mandatory conditions of a license.

Mobile Homes
The issue of mobile homes is pertinent within this bill as they are a form of accommodation often
used by households that cannot secure other forms of housing. In general, there are two groups of
households who live in mobile homes in Scotland. The first are those who have chosen to live on
licensed and well-maintained sites for a number of reasons, one of which is an inability to buy their
own home. This group has a considerable amount of legal protection, but faces problems in
ensuring these laws are enforced, and in responding to rent increases from landlords. The second
group are those who are forced to live in mobile homes because of homelessness, an ability to find
suitable rented housing. In general, this group lives on sites without planning permission or a site
licence, in poor quality homes, and are not counted by census figures, so the actual size of the
group is unknown. People who live on unlicensed sites have very little legal protection, and
generally have little knowledge of their rights. Legislation on mobile homes should protect and
respond to the needs of both these groups of residents. However, there should also be an
acceptance of the need to reduce the number of people who live in mobile homes on unlicensed
sites.
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The proposals in the bill are based on the Park Homes Working Party that covered England and
Wales. A profile of mobile homes use in England shows a sector of high quality and wellmaintained sites. The changes introduced in the Housing Act 2004 in England give improved rights
to bequeath or pass on their mobile home to family members, security of occupation and allows for
secondary legislation to improve the terms of tenancy. However, basing proposals on the Park
Homes Working Party report does not generally reflect the differences in Scotland; climate, the age
profile of residents, the different tenure split, the differences in quality of units and in particular the
prevalence of mobile home use in the crofting counties.
In general, Shelter proposes a two-pronged approach to dealing with the issue of mobile
homes. The Housing Bill provides a useful opportunity to reform a number of areas of the
law on mobile homes, and we make specific proposals below. However, the age of the
current legislation, combined with its sheer complexity suggests that we need a thorough
overhaul of the legislation. Shelter therefore calls on the Scottish Executive to commit to a
review of legislation on mobile homes at a later date.
Reforms required to the current legal framework
Almost ten years ago, Shelter Scotland and CoSLA hosted a seminar on the issue of mobile
homes, in which Shelter called for three changes to the legal framework on mobile homes:
x
x
x

That the provision of the 1960 Act should be made mandatory. This would ensure that
model standards on mobile homes, which were then issued by the Scottish Office, were
mandatory.
That those renting mobile homes should have security of tenure equivalent to those renting
permanent structures.
That the anomalies of the 1983 Act for owners are rectified. The provisions of the 1983 Act
are those that the Scottish Executive has proposed to reform in this bill.

Only one of the recommendations made ten years ago would be met by the proposals for this
private sector Housing Bill. A Bill for the private sector provides an opportunity to meet the other
two recommendations, and bring mobile homes legislation up to date for the thousands of people
living in this form of accommodation in Scotland.
We have a number of specific proposals regarding the provisions in the Housing (Scotland) Bill:
x

x

We welcome the proposal to give ministers the power to add vary or repeal Schedule 1 of
the 1983 Act. We believe that this should be used to scrap the rule arising from the 1983
legislation that gives site owners entitlement to 10% of the sale of a mobile home on their
site. Such a rule would be inconceivable on permanent structures and increases the
possibility of homelessness for a household on a low income.
The bill, like the most recent legislation in 1983, relates narrowly to those who own a
mobile home and let a stance, and not to those who live in a mobile home that is rented.
Mobile home renting is quite common in rural areas and the historical crofting counties.
Shelter proposes that the bill also covers these households, and makes a number of
proposals to strengthen their rights. Security of tenure for households to rent mobile
homes falls far short of that for those in bricks and mortar homes, and is covered by
legislation dating back to 1975. That, coupled with the low level of knowledge among
residents of their legal rights, puts households in a very weak bargaining position.
For
this reason, a policy focus is required which would finally provide legal protection for the
thousands of households in Scotland renting a mobile home as their primary residence.
The private sector housing bill should rectify the legal disparity between those renting
mobile homes, and those who own them. It should ensure that households renting mobile
homes have defence against eviction, are afforded protection under the Rent Acts, and are
given the same security of tenure as those renting permanent structures.
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A review of mobile homes legislation
Finally, Shelter calls on the Scottish Executive to commit to a review of the current legislation on
mobile homes. A strategic approach to the inequalities faced by mobile home residents in Scotland
should consider:
 generating a profile of mobile home use in Scotland;
 ensuring enforcement action on poor site standards;
 scrapping the 10% commission on the sale of mobile homes;
 increasing physical standards in rented mobile homes;
 improving security of tenure for people who rent mobile homes
 reducing the number of households living on unprotected sites
Grainia Long
Policy Manager
Shelter Scotland
April 2005
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Louise Goulbourne: A private rented sector
issue that could be tackled in the bill, but which is
not at the moment, is consideration of
management and relational problems and disputes
that arise between tenants and their landlords,
which are not necessarily predictable. We have
client evidence on matters such as landlords
letting themselves into tenants’ properties without
giving due notice. That can cause conflict, which
might need dispute resolution. After letting
themselves in, landlords can sometimes behave in
a threatening or violent way towards their tenants.

Scottish Parliament
Communities Committee
Wednesday 18 May 2005
[THE CONVENER opened the meeting at 09:33]

Housing (Scotland) Bill: Stage 1

There is an issue with unexpected charges.
Tenants who have signed a tenancy agreement
and moved into a property can be faced with quite
random charges. For example, a tenant had a
short assured tenancy agreement in which it was
written that there would be a £50 charge if they
moved out early. When the tenant decided to
terminate the agreement early, the landlord upped
the charge to £150. The more information a tenant
can be given on what charges to expect, the
better.

The Convener (Karen Whitefield): Good
morning. I welcome everyone to the 16th meeting
in 2005 of the Communities Committee. Christine
Grahame sends her apologies, as she is unable to
attend. I remind members that tomorrow we have
an informal briefing in committee room 1 with the
Housing (Scotland) Bill team and that tonight I am
hosting a reception for Scottish Gas, which
members are welcome to attend; it is about the
voluntary sector and helping people who are in
debt with their fuel bills.

My main concern relates to management and
relational issues that might need dispute
resolution. One cannot always predict what those
will be.

The only item on the agenda is the continuation
of our evidence taking on stage 1 of the Housing
(Scotland) Bill. The committee will hear evidence
from five panels. I welcome the members of our
first panel. Louise Goulbourne and Sandra Blake
are from Citizens Advice Scotland; Louise is the
organisation’s social policy co-ordinator and
Sandra is manager of the Edinburgh central
citizens advice bureau. Martyn Evans is the
director of the Scottish Consumer Council. I thank
you for joining us this morning.

The Convener: That was helpful.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): We will move on to discuss the proposed
scheme of assistance. One of the bill’s underlying
principles is that individual owners should be
responsible for the maintenance and upkeep of
their property. What are your views on the range
and types of assistance that local authorities may
give to private owners under the bill? Although in
its written submission the Scottish Consumer
Council welcomes the inclusion in the bill of a
range of tools to assist owners, it would like the
proposals on providing owners with practical
assistance to be developed. I invite Martyn Evans
to expand on the reasons for that.

I will begin with a general question that we are
asking all the witnesses who appear before the
committee. How effective was the Scottish
Executive’s consultation on the bill? Were your
organisations given the opportunity to engage
effectively in that process?
Martyn Evans (Scottish Consumer Council):
We feel that there was effective consultation and
that we were given a full opportunity to respond to
the draft bill and to earlier consultations.

Martyn Evans: We welcome the fact that the bill
provides more flexibility to assist owners. We say
that on the basis that there is little evidence on
why owners invest in their properties; we have
written a paper about that lack of evidence.
Without knowing why owners invest in their
properties, it is difficult to apply the right tools to
encourage investment. We think that the greater
flexibility that the bill will provide will be a great
advantage.

Louise
Goulbourne
(Citizens
Advice
Scotland): We agree that the consultation
process has been satisfactory.
The Convener: My next question is for Citizens
Advice Scotland. In your written submission, you
concentrate on the case for a rent deposit
scheme, which one of my colleagues will ask you
about later. Leaving that aside, will you outline
your concerns about the private rented housing
sector and the problems that most often manifest
themselves in the daily workings of citizens advice
bureaux?

In our research paper, we say that there may be
inefficient elements in both the current grants
system and in future grants systems. People may
have been planning to do work, but the fact that
they wait for a grant means that grants do not
create more repairs in the owner-occupied sector;
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they just encourage people to delay in an effort to
get a subsidy for their repairs.

Including such an aspect in the tolerable
standard will enable us to set out a clear standard
for the level of lead in drinking water and to
communicate the actions that an owner or tenant
can take if they want, for example, to have their
water tested. It will also enable the matter to be
dealt with consistently across Scotland. After all,
lead in drinking water is a significant public health
risk. Although the level of lead has reduced
dramatically over the past 15 to 20 years, the
issue still needs to be emphasised clearly and
tackled without any variation across the country.

All in all, we think that the bill represents a good
step forward. We favour more flexibility, but more
evidence is needed on the decisions that owners
make about the timing of their repairs and what
they repair. As we know, for the most part, people
have a preference for investing in the internal
structure of their building rather than its external
structure. From a public policy point of view, one
of the difficulties with that is that, as regards an
increase in the value of their house, an owner may
well get more of a reward for improving its internal
structure than for improving its external structure.
In that sense, we have a strange situation in the
market, which other parts of the bill may address.

Linda Fabiani (Central Scotland) (SNP): You
have all made it clear that people would rather
spend money on the internal rather than the
external features of their houses. Will the repairing
standard in the proposed legislation improve the
quality of domestic buildings?

Louise Goulbourne: We, too, welcome the fact
that local authorities will have more flexibility in the
help that they can offer. However, we have one
concern about the removal of the mandatory grant.
Although we agree with the principle that
homeowners should take responsibility for
maintaining their properties, I should draw the
committee’s attention to our debt report “on the
cards: The debt crisis facing Scottish CAB clients”,
which highlights the fact that 30 per cent of debt
clients are homeowners. As a result, we ask that
the assessment of homeowners remains flexible
and that local authorities take a holistic approach
to the assistance that should be offered to people.
After all, the fact that someone is a homeowner
does not mean that they have enough income to
sustain a debt.

Martyn Evans: It is difficult to make predictions
on that matter. For a start, evidence from the
previous grants system shows that 60 per cent of
people would have done the work anyway. As
Sandra Blake and Louise Goulbourne have
pointed out, some people, particularly those who
live in tenements, do not understand their
repairing obligations and other parts of the bill
might give them a clearer idea of what they are
responsible for. The Tenements (Scotland) Act
2004 has also helped to tackle some difficult
situations in that respect.
This is a difficult public policy issue because, as
I said before, the market does not always reward
investment in structural repair. If the market
properly discounted the fact that you did not make
repairs to your home, you would get no reward for
that lack of investment. However, that does not
seem to happen. For example, two properties in
the same location might be similarly priced despite
the fact that they might be in different states of
disrepair. The picture is much more complex than
it appears, and the public policy objective of
having homes in a good state of repair might not
be achieved simply by having a single lever or
group of levers. That is particularly true of
tenements, which raise other complex social
issues that we are also tackling through public
policy.

Sandra Blake (Citizens Advice Scotland):
More and more people are moving away from the
local authority and private rented sectors towards
home ownership. However, a real problem for
many of them is that they do not understand that
when they own their own house they are
responsible for the roof, the guttering, the walls,
the outside bits and pieces and all the other
aspects of a property that would have been
maintained by a landlord.
Patrick Harvie (Glasgow) (Green): The
Scottish Consumer Council has said that the main
issue with regard to the tolerable standard is lead
in drinking water. Given that the level of lead in
water is part of Scottish Water’s water quality
standards, why do you think that it should be
included in the tolerable standard? How much of a
problem is this?

I am not denigrating the repairing standard,
which I think represents a good step forward and
will provide greater flexibility. The difficulty with the
current system is that local authorities are
reluctant to serve improvement orders on houses
because owners do not have the money to carry
out the repairs. Therefore, it will be good to have a
more flexible way of looking at disrepair and
making a clearer statement about owners’
responsibilities. After all, property is an asset—
although not always one that people can fully
realise—and as such, one can ask for a broader

Martyn Evans: I do not have any up-to-date
information about the extent of this problem in
Scotland, but it has been described as a silent
epidemic. Although over the years lead pipes have
been replaced, which has certainly improved the
situation, lead is still present in the system and
has a very significant effect on children who live in
affected homes.
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public benefit to be recognised. With those
caveats, I think that the provision is an important
step forward.

2242

are decent. One of the points raised in the
evidence from the landlords organisations is that
they feel that the bill is a bit one-sided. One
example given was that a tenant might refuse to
let the landlord in to do a repair. What then? The
landlords organisations feel that there would be no
redress from the panel and that they would not be
able to put the landlords’ point of view. How do
you feel about that?

09:45
The complexity of the issue about which you ask
is such that we have in the past asked
Communities Scotland to do more work on what
motivates owners to keep their properties in a
good state of repair. If we understood that better,
we could find instruments of public policy to
encourage owners by grant or other means, as we
said before.

Louise Goulbourne: As I understand it from the
bill, the rights of entry would cover gaining entry to
a property.
Linda Fabiani: Yes, but the landlords felt
strongly that by the time their case went to a
panel, the balance would be loaded on the side of
the tenant and they would not have the opportunity
to present their case.

We advocate taking a more flexible approach,
even down to adopting good trader schemes.
Many people have no confidence in the range of
traders in their area. We might be able to improve
that through trading standards and having good
trader schemes so that one can pick competent
local traders with confidence. Building works is the
second most significant area of consumer
detriment in Scotland, according to the Office of
Fair Trading; the first being garage services.

Louise Goulbourne: The bill seems to provide
that a tenant cannot go straight to the panel; they
have to have gone to the landlord first so that
there is opportunity for the landlord to take the
action needed. Even when the case has been
referred to the panel, there would still be time to
act and they could even appeal.

Louise Goulbourne: From our perspective, the
bulk of the evidence that we have is about how the
bill will impact on the private rented sector. We
have case evidence from clients who have found it
difficult to secure the repairs that they need. So
the new repairing standard should in theory
improve things in the private rented sector
because it will give tenants a strengthened
bargaining power to make sure that repairs take
place.

Linda Fabiani: I see all that, but I have had
experience as a landlord of social rented property
of tenants refusing access for annual gas safety
inspections and stuff like that. It happens, not very
often, but it does happen. Do you feel that there
should be scope for the panel to be able to act on
behalf of the landlord too in some mediation
service?
Louise Goulbourne: Alternative dispute
resolution and mediation services would be
welcome. I reiterate that most of our evidence
comes from tenants.

Sandra Blake: I will expand on that and tell the
committee that a number of people have come to
us with complaints. One tends to think that
complaints are usually about repairs to white
goods, for example, but tenants are coming in to
complain that in the middle of winter there is no
heating, no water, no shower, that the windows
will not close—fundamental things that make life
tolerable, particularly if one is paying rent for a
property.

Martyn Evans: We are keen on mediation
services. However, I do not think that the bill’s
focus on tenants is unbalanced. We are saying
that the landlord has an asset and that the
maintenance of that property is in the public
interest and how the tenant receives the property
is in the private interest.

Linda Fabiani: That leads on to my next point.
We talked about awareness and information and
one of the strong points that came out in evidence
from the Scottish Consumer Council concerned
the development of a specific information strategy.
That ties in with the proposed private rented
housing panel, which should make it easier in
theory for private sector tenants to have
addressed the kinds of problems that Sandra
Blake and Louise Goulbourne raised.

The sector that is in the most significant
disrepair is the private rented sector, so we are
applying particular pressure there. The weakness
lies in the lack of information that tenants have
about their landlord’s repair obligation and in the
expense of the method of redress. The cheaper
and more affordable method of redress that has
been suggested is welcome, because people will
be able to go to the panel without encountering the
adversarial system of the sheriff court, which is the
current form of redress.

In your opinion, will the proposals make matters
easier? Will things be easier only if there is a
proper information strategy? Will you also look at it
from the landlord’s point of view? We all know that
there are decent landlords out there—the majority

We are utterly convinced that without an
information strategy the market will not be
affected. If people are to exercise their rights, we
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must tell them what their rights are. On the
question about balance, my view is that private
landlords are perfectly capable of taking action
within the current system of redress—they do so
regularly. The proposed mechanism aims to
create greater balance by increasing tenants’
ability and confidence to use a more informal
method of redress. I notice that the Scottish
Committee on the Council of Tribunals says in its
evidence that it is in favour of mediation prior to a
settlement. That could be tried.

be more willing to invest in the property because
that will lead to a better valuation and sale value?
The potential buyer will get much more detailed
information. Do you think that the single survey will
act as an incentive for people to invest in the
structure of property rather than just in, say, new
kitchens?
Martyn Evans: I would like to think that that
would be the case. If the seller has to provide
more information to the buyer and the seller finds
a defect in what they are selling, they might think
that it is worth while to invest to deal with the
defect. On the other hand, the seller might say that
they must have a discount because of the defect.
The question is whether the seller is willing to
invest before the sale or to discount what is being
sold.

Sandra Blake: On information, I would say that
the booklet that is taken away from our office most
often is the one on assured tenancies and how to
deal with complaints about landlords. The
information must be there, but it must be in
language that people understand.
Louise Goulbourne: One idea is to produce a
leaflet written in layman’s terms that would be
made available to landlords when they register
with a local authority and passed on to tenants. In
making information available we also need to
target foreign workers and backpackers; for
example, we might want to put the leaflets in
backpackers’ hostels. We also need to raise
awareness among those who are on low incomes
or benefits, so the leaflet could be made available
through local authorities when people apply for
housing benefit.

For us, the key is the information in the
transaction. At the moment, people are fairly blind
when they buy the major asset in their life. The
lack of information about the repair of the property
means that location becomes the primary
determinant of price. To go back to what I said
before, if that is the case—if you know that a well
repaired house does not sell for much more than a
house in relatively poor state of repair in the same
area—there is a disincentive to invest in repair.
From a consumer point of view, having more
information in the market means that market
actors will make better decisions.

Mary Scanlon (Highlands and Islands) (Con):
In response to Cathie Craigie’s question, you
talked about the structure and fabric of buildings.
To what extent will the single survey improve the
condition of private sector housing stock, which is
one of the bill’s key objectives?

The question that we had in our minds was
whether the proposal would be fair both to sellers
and to buyers. I think that the advantage in
knowing more information is to the buyer, but it
should be borne in mind that most sellers are
buyers as well. On balance, we think that the
proposal is reasonable.

Martyn Evans: As we understand it, the
purpose of the single survey is to give the
purchaser a greater amount of information about
the condition of the property. They can then apply
that information when they consider the price that
they are willing to pay. The problem is the longterm decline in the repair standards of housing
stock, which is everyone’s asset. The immediate
purpose of the single survey is to give the buyer
more information about their major investment to
enable them to make a decision about whether
they should buy the house at the asking price or
reduce their offer because of disrepair. The other
objective is to prevent multiple surveys and avoid
the setting of artificially low prices. It is clear that
the single survey will give consumers of owneroccupied housing more information so that they
can make a judgment about value. It should give a
clearer indication of the repairs that are required
before or after the house is purchased, so it is an
important step.

Mary Scanlon: Most buyers become sellers as
well. It is interesting that you feel that the proposal
would be more of a negotiating and bargaining tool
than an incentive to invest.
Martyn Evans: The issue is about information
that helps to make decisions about the
transaction. When we were discussing the matter,
we did not see it as being a mechanism that would
automatically lever more investment into the
building; that remains a decision that the owner of
the asset would make. The buyer would ask
themselves whether, in the light of the greater
amount of information that they had about the
asset, it was worth the price that was being asked.
Mary Scanlon: I note that you are disappointed
that it has proved necessary to introduce a
compulsory scheme. The Law Society of Scotland
and the Royal Institution of Chartered Surveyors
suggested that the cost of a single survey might
be as much as £850. It seems that, every time that
I come to this committee, I hear about an extra

Mary Scanlon: Do you think that owners,
knowing that they must have a detailed and
extensive survey of the fabric of the building, might
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element of cost. For example, we have heard
about latent defects insurance and the purchasers
information pack and now we hear that, at some
point, it will be mandatory for the property to have
an energy performance certificate. Do you know
any more about the situation than I do? Do you
think that it might become extremely costly for
people to put houses on the market? I know that
your submission does not mention all those factors
and that the submission from Citizens Advice
Scotland does not mention the single survey,
which might suggest that you are not concerned
about those factors.

2246

Mary Scanlon: Do you think that the four
separate elements that I mentioned would give
sellers and buyers helpful information?
10:00
Martyn Evans: Yes. A large number of people
who buy tenement properties have no sight of their
title deeds, which means that they do not get a
clear indication from their solicitor about what their
repair obligations are. That has led to some
confusion and, occasionally, big surprises. We are
working with the Law Society on that matter in
connection with the purchasers information pack.
Our difficulty is that understanding and translating
complex titles involves some expense, but we will
need to work that one through because people do
not want vast numbers of title deeds landing on
their desk when they buy a property, especially if
that involves working through a complex title
obligation or repair obligation. However, by
addressing the problem in a commonsense way,
we hope that we will be able to raise awareness
among the solicitor profession about the need to
give clients information about their repair
obligation so that people have a greater
understanding about what their investment costs.

Martyn Evans: I think that there is a tendency to
try to pile more into the purchasers information
pack than would be helpful. We should be wary of
that, as each element has a cost implication.
However, the purchasers information pack is a
good idea, in that it provides a logbook of what is
happening, and we approve of that.
The cost of the single survey depends on the
degree of competition in the marketplace, which is
to say, the number of people who are willing and
available to do these surveys. From the evidence
that has been submitted to the committee, it is
apparent that there are people who do not like the
idea of the single survey and who use the
suggestion that it will cost a lot of money as a
means of attacking it. From a lay point of view, it is
hard to determine which factors are genuine
problems and which have simply been put forward
in an attempt to avoid the introduction of single
surveys. We currently have what are called
scheme 2 surveys, from which we can make a
rough adjustment.

As Sandra Blake said, more and more of us are
becoming homeowners, but such ownership has a
cost because properties must be kept in a
reasonable state of repair. I am wary of loading
too much on to the purchasers information pack
and of pretending that it comes cheap, but I
believe that such a pack could be produced at a
reasonable price if there was good will on the part
of the solicitors.

From the consumers’ point of view, my only
concern is that those involved in this process often
link their prices to the value of the house. We think
that that is of benefit to those dealing with the
transaction but is of no real benefit to the
consumer, because the rate of house price
inflation is significantly more than the general rate
of inflation.

Donald Gorrie (Central Scotland) (LD): I want
to pursue the points that the Scottish Consumer
Council makes about the single survey in its
extensive written submission, but I also welcome
the views of Citizens Advice Scotland.
The Scottish Consumer Council makes the good
point that the single survey will be proportionately
more expensive for poorer people who are selling
cheaper houses. However, by definition, such
houses are probably most in need of a survey
because they are more likely to have problems.
How would we get over that conundrum?

If we had any concern about the price of the
survey, we would consider it carefully and refer it
to the Office of Fair Trading if we had to. We are
empowered
to
make
complaints
about
uncompetitive activities, which we would do if we
thought that the price was disproportionate to the
effort made. We would like there to be a significant
degree of competition. If the scheme were
compulsory, a range of players would engage in
the area and the market would work it out fairly
quickly. However, we would in the beginning have
to keep a good eye on the situation to ensure that
super profits were not being made. I am not in a
position to say whether the cost would be £400,
£800 or whatever, but I would say that it would be
much lower than some of the figures that you have
been given and that have appeared in the press.

Martyn Evans: We considered exemptions, but
we concluded that they would be inappropriate for
the very reasons that you have given. The issue is
difficult. The only way forward for consumers
would be for mortgage lenders—the Council of
Mortgage Lenders seemed willing to do this when
we spoke to it—to include the price of the single
survey in the purchase price so that it can be
repaid over the life of the mortgage. That would
make the single survey much more affordable.
We are on the horns of a dilemma: exempting
such properties from the single survey would be
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against the public interest, but requiring other
purchasers to subsidise those surveys would go
against our consumer policy objectives, which
demand full cost recovery. However, the
significant upfront costs that purchasers,
especially first-time buyers, face would be
mitigated if, as the Council of Mortgage Lenders
has suggested to us, the cost of the survey could
be spread across the 20-year life of the mortgage.
That would make the survey significantly more
affordable.

would think that, because it was compulsory, they
could put their prices up.
Clearly, surveyors are able to obtain
professional indemnity insurance. Although the
cost of that is rising, the hidden defects guarantee
would provide a significant long-term benefit to
both sellers and buyers. Given the value of the
assets involved, the price would not be that
significant. We have heard again from our
colleagues in the RICS that such insurance is
difficult to obtain. We have not talked directly to
insurers, but we would be surprised at that. The
issue is the price at which such insurance would
be offered. Any insurer will offer almost anything;
the key is the price and whether that is affordable.

Donald Gorrie: I want to pursue the issue of
which properties should be exempted from the
single survey. Your submission accepts that new
houses should be subject to a separate system. It
also suggests that right-to-buy houses and what
one might call more informal sales might also be
made exempt. Should those be exempted?
Martyn Evans: We believe that new houses
should be excluded from the requirement for a
survey, but we see dilemmas in each of those
other examples. In the single survey group, we are
working through the arguments for and against
such exemptions, but we probably see no clear
reason why any of those subsequent categories
should be exempted. With right-to-buy properties,
there is an issue about whether the seller should
take on repair notice obligations to the purchaser.
Given that right-to-buy transactions these days
often involve low-income households taking on
low-value properties, there is an issue about
whether the requirement for a survey might be
disproportionate.

It will become clear in discussions whether there
will be a competitive market in insurance. I think
that there will be such a market and that prices will
come down. The price of the hidden defects
guarantee depends on the competence of the
surveyor—if they are competent, the price will
come down. It also depends on the contractual
arrangements that surveyors make. Some of the
things that they could not reasonably have
foreseen will not be covered, but they are not
liable for those. Things that could reasonably have
been foreseen will be covered and surveyors will
be liable for those. One can exaggerate what
surveyors are insured against. They are not
insured against everything, but are insured against
what a reasonably competent professional could
have uncovered, given the nature of the contract.
That is insurable at a reasonable rate.

The most complex question is what obligations
should apply to informal transactions and how
those could be policed. Our worry is that providing
an exemption for informal transactions might shift
a whole range of currently formal transactions into
the informal market. We do not have a solution to
that, but we have raised the issue in the single
survey group, which is trying to work through the
problem.

Donald Gorrie: You also deal with the shelf-life
issue, which I do not understand but which seems
to excite many people. The idea that a house will
deteriorate completely in the three months during
which a person is trying to sell it seems ludicrous.
Is this a real issue? If the survey sticks to the facts
about the building and the question of guessing
the price is set aside, will it not be valid for a
number of months?

Donald Gorrie: For some time now, your
organisation has advocated the inclusion of a
hidden defects guarantee. As your submission
points out, there is some opposition to the
inclusion of such a guarantee because surveyors
might not be able to secure insurance. Do you
have a solution to that problem? Is your proposal
so important that it is worth taking on those
problems?

Martyn Evans: We are keen for valuation to be
retained in the single survey, because it is one of
the key elements that enable people to make a
judgment about the upset price. We are trying to
address the issue of low upset prices. Like you,
we are sceptical about the arguments relating to
the shelf-life of the survey. It is common sense
that a property will not deteriorate suddenly,
although over time the survey may become less
valid. The issue is for us to identify a reasonable
point at which it will be obligatory to have a second
single survey done. If we do not do that, it will be
possible for people to say that a property has been
surveyed once and that the survey should apply
for ever. That would undermine the whole purpose
of the public policy. We would like to discuss with
our colleagues in the single survey group what

Martyn Evans: We have discussed the issue
with the RICS, but we believe that the problems
are not insoluble, because the price for such
insurance is a matter for the market. If the single
survey is made compulsory, we do not believe that
the inclusion of a hidden defects guarantee should
also be made compulsory, as that would affect
how the market looked at the issue. Insurers
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would be a reasonable time beyond which a
survey would not be valid. However, in the case of
most properties we have no concern that after two
or three months there might a sudden
deterioration. For the most part, that is not how the
market works.

2250

problems. The first is the contract through which
people buy a new house. Unlike contracts for the
purchase of second-hand homes, contracts for
new houses are with the seller, who makes up the
contractual terms and offers them to the
purchaser. Our concern is that those terms are
very one-sided. We know that the Law Society of
Scotland is doing work in this area and is keen to
see the contract made more balanced.

Donald Gorrie: Those are helpful comments.
You expressed concerns about enforcement of the
single survey. Apart from highlighting the issue,
can you suggest any practical propositions for
dealing with it? It would be useful for us to know
whether clients of citizens advice bureaux have
raised the issue of single surveys with them.

The second point is about the warranty that is
provided, which is merely an insurance system. I
refer back to the hidden defects insurance. If that
can be provided for new homes, it can be provided
for second-hand homes, albeit that the price is
different. The issue is not whether the warranty
system is working well—quite often it is—but
whether the building work has been done to the
satisfaction of the new owner, which is often not
the case. The remedies have to be made through
the warranty. The issue is the quality of the
property at the point of transfer to the new owner,
not the warranty. The warranty, which is an
insurance document run by the business, helps to
market houses, just as car warranties help to
market cars, and is a good thing. We would not
want to intervene on that, but we want greater
intervention at the point of sale, which is coming
through at the moment. Our paper suggests that
there should be more interventions to ensure that
the quality of workmanship is what the contract
says it is. There would be a degree of verification
and independent assessment at the point of sale.
That is in the system, but it is not quite working
well enough at the moment. I will send you the
paper, which is clearer than the explanation that I
have just given.

Martyn Evans: I wish that I had a practical
solution to the problem of enforcement. The issue
is whether the informal transactions that we have
discussed should be exempt from the duty to
provide information to potential buyers. If they are
included in the provision, it is difficult to know what
should be done when there is a breach of the
obligation to provide a single survey in situations
where people are selling a property to one of their
children. I do not have a clear idea of what to do in
that situation.
If we can narrow down the exclusions, we can
deal with the vast majority of cases in which the
public would think that it is unreasonable to insist
on a single survey. However, we must be careful
that we do not create a loophole in the law that
enables the purpose of providing a single survey
to be overcome. The key issue as regards
enforcement is setting up the right forms of
exemption. I am most worried about informal
transactions. I wish that I had a solution to the
problem, but I would go down the road of
exemptions rather than analysis of enforcement.

Cathie Craigie: That would be good. Some of
my constituents have said that they have more
rights in buying a tin of beans than they have in
buying a new house. Do you think that the bill
provides an opportunity to make improvements?

Donald Gorrie: You have been very clear and
honest.
Louise Goulbourne: This is not an issue on
which we receive social policy feedback.

Martyn Evans: Regrettably, I do not think that
you have the power to do that. We have said,
using a different analogy, that people have more
rights in buying a loaf of bread. Issues around the
Sale of Goods Act 1979 are reserved. Heritable
property is excluded from the act. Our policy is
that there should be discussion about including it,
thereby giving people rights as a purchaser. Our
paper says that that is a reserved matter and that
your colleagues at Westminster should discuss it.
We would welcome your saying that it is important
to pursue the idea, because that would give us
slightly more leverage when we are discussing the
matter at a UK level. We would welcome a review
of the act to see whether heritable property should
be included.

Sandra Blake: People do not come into citizens
advice bureaux to complain about the matter.
Donald Gorrie: No, they come in to talk about
rent deposits, which is probably the subject of the
next question that we will put to you.
Cathie Craigie: Before we ask about that, I
have a follow-up question for Martyn Evans about
the house condition survey. The proposal does not
include new houses, and you have said that they
should not be included in it. In your view, how will
consumers in the new housing sector be
protected? Does the existing National HouseBuilding Council guarantee protect the consumer
when faults arise?
Martyn Evans: We have published a short
paper on the issue, which I can send to the
committee, if members would like. There are two

Scott Barrie (Dunfermline West) (Lab): I direct
my questions specifically to Citizens Advice
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Scotland. In your paper, you talk extensively about
the rent deposit scheme; you give us numerous
examples of difficulties that people have brought
to you and claim that, on the basis of that
evidence, there is a strong case for the
introduction of such a scheme in the private rented
sector. Why do you think that and what financial
impact could the proposals have on private
landlords?

management standards. Some of what you said
about rent deposits, rights of access and
intimidation backs that. Do you, too, want an
explicit set of management standards for the
private rented sector?
Louise Goulbourne: Yes—definitely. Without
that, a piecemeal approach to improvements will
be taken. Management standards would
complement
the
physical
standards
for
accommodation.

Louise Goulbourne: We think that there is a
strong case for a rent deposit scheme to be
introduced because currently there are no
regulations on rent deposits, which means that at
any one time landlords and agencies hold a
sizeable chunk of money, which is subject to no
regulations. Landlords are entirely unaccountable
for what they do with the money. Most landlords
are good landlords, but when disputes arise the
only means of redress that tenants have is the
small claims court, which in many circumstances
is not accessible to them. Foreign students,
foreign workers or people who are moving abroad
at the end of the tenancy have no way of pursuing
disputes about the deposit. We are looking for a
system to be put in place that will redress the
balance.

Linda Fabiani: I know that rent deposit
schemes work in other countries and that you
have examined them. How would such a scheme
operate here? Would the private rented housing
panel run it? Who would hold the money? Would
you expect the panel’s powers to encompass the
mediation that you talked about?
Louise Goulbourne: Broadly, we would want a
scheme under which an independent third party
held all the money. Such a scheme would be selffinancing. The scheme in New South Wales is
self-financing because all the money is held
centrally, so it generates enough income to cover
costs.
An independent alternative dispute resolution
service would be needed, which could by all
means be organised through the private rented
housing panel. A clear definition of what landlords
and tenants could expect reasonably to be taken
from a deposit and clarification of tenants’ and
landlords’ maintenance responsibilities would also
be needed.

You asked about the impact of a rent deposit
scheme on the market. It is not about imposing
penalties on good landlords; in fact, introducing
such a scheme might benefit them. At the
moment, tenants might withhold the last month’s
rent. The scheme would remove that incentive,
which would be good for landlords and their
agents, because it would remove the risk of losing
that rent.

Linda Fabiani: Would that be incorporated in a
tenancy agreement?
Louise Goulbourne: Yes. That would be a
good place to put the information.

10:15
Sandra Blake: The biggest issue for private
tenants that our office deals with is the return of
their deposits or part of their deposits. Disputes
arise about what proper cleaning charges are,
what the proper repairs that need to be done are,
what needs to be replaced and what fair wear and
tear on the property and its contents should be
accountable in the deposit.

A sanction would be needed to bring landlords
who were not complying up to standard. Exactly
how that would work would need further
discussion and we would be interested in feeding
into any working group that was established to
investigate the issues.
The Convener: That concludes the committee’s
questions. I thank the witnesses for attending and
for taking the time to submit written evidence
before appearing.

We have a service in Edinburgh sheriff court that
gives advice, which plays a huge part in helping
people to prepare small claims actions. We also
have a mediation service in that court. Much of the
work of the mediator and the mediation service
concerns rent deposits and working together with
landlords and tenants to resolve issues. Much
court time could be saved if landlords and tenants
did not have to appear and make presentations.

The meeting will be suspended briefly to allow
for a change of witnesses. I remind everyone that
if they switch on a phone during the suspension,
they must switch it off before we resume.
10:18
Meeting suspended.

Patrick Harvie: Written evidence from other
organisations welcomes what is in the bill to
improve physical standards and makes the case
for mirroring that with an explicit set of
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10:20
On resuming—

2254

departments—I am thinking of access to housing
benefit and council tax records and so on. In the
main, local authorities must rely on information
that comes from outside the authority or from its
own identification work. The issue then runs into
the problem of enforcement.

The Convener: I welcome our second panel of
the morning. We are joined by Cathy King, head of
care housing in the City of Edinburgh Council, and
Colin McCrae, principal housing officer of Dundee
City Council, both of whom are representing the
Convention of Scottish Local Authorities; Jenny
Duncan, who is the National Union of Students
Scotland’s women’s officer; and Keith Robson who
is the director of NUS Scotland.

Cathy King: There is the question of the
balance between supply and community needs.
Licensing of HMOs has developed an expectation
in communities that additional controls will be put
in place. Although that is true, we need to
recognise that the HMO sector is a legitimate and
valuable form of housing, particularly for young
professional people in Edinburgh. We need to find
a balance between maintaining a supply of HMO
properties and communities’ needs and their
expectations on control. The issue is one that we
have struggled to tackle.

I will open our questioning with a general
question on consultation. If panel members sat in
on the first session, they will know that I asked
whether the Executive’s consultation on the bill
proposal was effective and whether panel
members had been allowed to engage in the
process. I am keen to know whether that is true in
your case.

The Convener: On enforcement, are you
hopeful that the bill will assist local authorities?

Cathy King (Convention of Scottish Local
Authorities): We are happy with the consultation
process, which was extensive and inclusive. The
timescales allowed meaningful consultation on,
and discussion of, the issues.

Colin McCrae: The existing facilities that we
have are limited and unhelpful. The proposals in
the bill are certainly helpful, particularly the
provisions for increased sanctions and suspension
of rent. We need a variety of tools to deal with a
variety of landlords and a variety of situations.
Further sanctions would be beneficial. It is
particularly important that local authorities be able
to close HMOs in particular situations. That said,
the single most useful tool that the bill will provide,
and on which we will predominantly rely, is rent
suspension.

Colin McCrae (Convention of Scottish Local
Authorities): We would reiterate that. We found
the engagement and discussion very useful, both
through the housing improvement task force
consultation on “Maintaining Houses—Preserving
Homes” and the housing bill proposal process. We
have a houses in multiple occupation networking
group, in which the Scottish Executive participates
on an in-attendance basis, which has proved to be
exceptionally useful.

Cathie Craigie: The National Union of Students
highlights in its written submission to us that it has
campaigned for a long time for licensing of the
HMO sector. The existing legislation was
established under the framework of the Civic
Government (Scotland) Act 1982, which the bill
proposes to amend. What impact will that have,
and will it bring benefits?

Keith Robson (National Union of Students
Scotland): We were happy with the consultation
process. We had the opportunity to feed into it.
The Convener: My next question is for the
COSLA representatives, given that local
authorities are responsible for many of the issues
that surround houses in multiple occupation. What
are the key issues for local authorities in terms of
introduction and operation of the current licensing
scheme for HMOs?

Keith Robson: As you will see from our written
submission, we are widely supportive of that
proposal. There are a handful of amendments
regarding HMOs, of which we have been
supportive in matters such as rent suspension,
which has been mentioned. Our concerns around
HMO licensing are to do with the level of fees and
the perception of the need for licensing versus
what is called community needs. That issue can
be played out emotively in the media by people
who are perceived to be quite powerful or
influential in society—a judge and a former
Cabinet minister have recently spoken out about
HMO licensing in the blocks in which they live—
and the rationale behind why we have HMO
licensing can be forgotten. However, as we
understand it, the bill is more or less just a reenactment of the provisions that are set out in
regulations under existing legislation.

Colin McCrae: The key issues, of which there
are many, include enforcement and identification
of properties. There is also a perceived problem
with fees, in as much as they vary widely across
the country, and there is a problem with some of
the minor detail of the legislation that we operate
to at the moment. Local authorities have problems
in identifying particular types of HMO that should
be licensed.
A significant amount of time is spent on
identification of HMOs. It is a difficult area for local
authorities because of the restriction on access to
information
between
different
council
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Colin McCrae: The fact that the provisions will
come under the Housing (Scotland) Bill is
extremely important. We are dealing with housing,
and that brings the provisions into the correct
environment. The bill also gives the opportunity,
through the debate, to deal with issues that have
arisen from the Civic Government (Scotland) Act
1982. It provides an opportunity to deal with
weaknesses in that act and to rectify them from all
sides’ point of view, be they the tenant, the
neighbour, the landlord or the local authority. The
provisions’ being brought into a housing bill is
extremely useful because that provides a focus,
rather than the issue being lost in the licensing
background. It gives a very fixed and firm focus.

in specific circumstances to limit the licence period
to one year.
10:30
Cathie Craigie: Does the NUS have a view on
that?
Keith Robson: By and large, we are
comfortable with the idea of a three-year licence;
however, as we say in our written submission, we
welcome the enforcement powers that have been
added. If somebody is granted a licence for three
years, they may be tempted not to carry on
making necessary repairs or to keep the property
up to the correct standard. Nevertheless, I
understand why the three-year licence has been
introduced; it would reduce the regulatory burden
on local authorities and landlords. I hope that the
enforcement powers will help to alleviate any
difficulties during the three-year duration.

Cathie Craigie: One of the changes will be that,
instead of licences being issued for up to three
years, as at present, it will be possible to issue
licences for three years. Will that make a huge
change to the current process, and is that
welcomed?

Cathie Craigie: Let us move on to discretionary
exemptions. The bill gives ministers the power to
designate categories of HMO that could be
exempted. What categories of HMO do you
believe should be exempted?

Colin McCrae: The majority of local authorities
apply the up-to-three-years rule. All things being
equal, my local authority will issue a three-year
licence. Some authorities, at the other extreme,
issue one-year licences; however, they are
beginning to recognise the volume of work that
that creates and are seeing that three-year
licences are the way ahead. Nevertheless, I stress
that having a choice only between issuing a
licence for three years and refusing a licence is a
weakness. The bill should enable a local authority
to grant a licence for a shorter period when there
is justification for that. That may be oriented
around a perception of management risk within the
property, and there may be some debate with the
licensing committee about whether to grant or
refuse a licence. The ability to offer a licence for a
shorter period because of concerns would be
extremely useful. Without that, local authorities will
be asked to make black-or-white decisions, with
no grey areas and no room for movement.

Colin McCrae: Speaking from the experience of
my local authority and what we have found as we
have gone through the licensing procedure, I
suggest that very few HMOs merit exemption,
other than those that are already exempted.
However, the bill suggests that we will be advised
of specific categories of HMO that we may choose
to exempt.
I will take this opportunity to raise a specific
issue and to give my view on how the exemption
power may best be used. Under the existing
legislation, migrant workers—for example, people
who travel to Edinburgh to build the Parliament
building, or to Dundee to lay marble, whether they
are travelling within or outwith the country—have
another principal home. Where they stay in
Edinburgh or Dundee is not their only or principal
home; therefore, the legal advice from my local
authority is that I cannot enforce the legislation on
where such people stay as a licensed property.
However, there is a strong argument that such
people, who may spend weeks or months in that
accommodation, should be offered the same level
of protection as everyone else. At the moment, the
matter is open to interpretation. Some local
authorities may enforce licensing and others may
not, on the basis of that legal evidence. The
opportunity to create categories of HMO that may
be exempt would be a way of addressing that
problem. If migrant workers were included in the
bill as a category that a local authority may wish to
exempt, their accommodation would be clearly
labelled as an HMO and it would be for the local
authority to decide whether it would be exempted.
At the moment, that is a grey area.

Cathie Craigie: Will the bill allow scope for that
to happen?
Colin McCrae: I do not believe that it will—the
matter will need further clarification. The bill simply
states that a licence should be awarded for three
years, giving a commencement date and an enddate. The bill should contain a specific provision
that would enable local authorities to issue
licences for shorter periods, subject to justification
and appeal, although the norm should be three
years.
Cathy King: My local authority is in a different
position, as our norm is one-year licences. During
consultation of communities, concern has been
expressed that the only option in the bill is the
three-year licence. It would be comforting and
reassuring if local authorities were given discretion
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The definition of categories for possible
exemption will be extremely important, as the
positive side—which I have just outlined—could be
offset by the negative aspect of inconsistency
throughout the country, with some authorities
choosing to exempt certain categories while others
choose not to. The biggest noise would come from
operators of those categories. If, for example, the
universities in Edinburgh were exempted but those
elsewhere were not, that could be seen as a
significant inconsistency.

2258

them to private HMO operators? Should we seek
improvements and explore the possibility of there
being level fees throughout Scotland?
Colin McCrae: Fees are an emotive subject. A
wide variety of fees are imposed, ranging from
£150 to in excess of £1,700. We should recognise
the matters that influence the level of fees. There
are inconsistencies that are derived from
influences outwith the local authority. Some local
authorities are charged by their fire authority for
inspections, whereas others are not. The level of
such fees varies. Some authorities are charged by
the police, whereas others are not and—again—
fees vary. In summary, there are external
influences on local authorities’ fees, which vary
throughout the country. Fees also depend on how
many staff local authorities have. Some authorities
have 34 staff dealing with HMOs; some have two.

Exemption has a place, and a very careful
choice about what categories could be exempted
would be beneficial. If the provision were in place,
I would argue strongly that migrant workers should
be a designated category. Local authorities should
be given that option.
Jenny Duncan (National Union of Students
Scotland): We would have concerns if students in
halls
of
residence—whether
roomed
by
universities or by private accommodation
providers—were affected by that. In the past, they
have been adversely affected by housing
legislation; we would like them to be considered
on the same level as other citizens.

I turn now to prosecution and enforcement. If
authorities wish to go to prosecution, a significant
effort and number of man hours will have to be put
in. That will usually involve man hours outwith
normal working hours, which will influence the
level of the fee. It would be difficult to set a single
fee that would apply across the board to all local
authorities. If that was done, there might, for
instance, be a requirement for certain city
authorities to receive some subsidy if they were
faced by a high level of prosecutions, a large
volume of HMOs and a difficult set of issues in
comparison with, say, a rural authority.

Mr John Home Robertson (East Lothian)
(Lab): I have a quick question on the point that Mr
McCrae just made. Are you saying that local
authorities are concerned about the fact that
migrant workers may be living in unsatisfactory
housing or bad circumstances and that they feel
that there is a need for stronger powers to protect
those people? I am trying to lead you a bit.

Although I understand the concern about variety
in fees, I point out that the authority with the £150
fee is probably operating at a loss, whereas the
existing legislation says that we should break
even. I suspect that the majority of authorities are
breaking even or thereabouts, and that the level of
fee reflects staffing, workload and the authority’s
approach to licensing. In the future, it might be
more a case of determining what should be
included within the fee, in which case local
authorities would be able to justify why their fees
were set at a certain level. There is a perception of
inconsistency among landlords who have large
portfolios spanning a number of authorities. Fees
depend on the areas concerned; I think that such
matters should be left to local authorities to
determine, but with reasonable guidance.

Colin McCrae: There is a need to clarify the
status of those people. Some migrant workers are
probably living in poor conditions, although others
may not be. The difficulty is that the legal advice
that is given in some local authorities is that they
cannot enforce the licensing legislation on where
such people stay, although other authorities have
taken a different view and have decided that they
will do so. As things stand now, the issue would be
determined in court rather than through the
legislation.
Mr Home Robertson: Does the bill represent an
opportunity to put that right?
Colin McCrae: Yes—I believe that it does.

Cathy King: I agree. Guidance on what should
be included in fees would be useful. Authorities
that are neighbours of the City of Edinburgh
Council have different fees. Colin touched on the
fact that the cost of enforcement is embedded in
the fee. That is inevitable, because of the
requirement to break even under the Civic
Government (Scotland) Act 1982. The enhanced
sanctions under the bill might lead us towards a
more uniform fee structure.

Cathie Craigie: Moving on to the question of
fees for HMOs, I was a member of the then Social
Inclusion, Housing and the Voluntary Sector
Committee when HMO licensing was introduced.
We were strongly lobbied by various people about
the level of fees and the huge differences across
Scotland, including differences between cities in
the east and west of Scotland. Ministers will now
have the power to direct fees. Does COSLA
welcome that? Does COSLA acknowledge the
differences in fees and the difficulties in justifying

The Convener: Does the NUS have anything to
say on fees? I am conscious that, in your written
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evidence, you highlighted concerns about how
fees sometimes impact on rent levels. Would you
like to add anything on that, having listened to
COSLA’s evidence?

offer an opportunity to consider the use of HMOs
and the merits of quotas.
Colin McCrae: I will add to what Cathy King
said, with which I agree entirely. The proper
approach is to use licensing to educate all those
who are involved about their responsibilities. It is
also to inform neighbours who might be concerned
about how the HMO licensing scheme is controlled
and managed and about ensuring that people
understand that it is about managing bad
behaviour and poor standards. The forthcoming
planning bill should consider the overview of
density of HMOs in a particular area, taking
account of the factors that Cathy King mentioned.
We are able to influence that, but work needs to
be done on the link between licensing and
planning.

Jenny Duncan: We understand why fees exist.
However, as we said in our written evidence, we
are concerned that landlords would pass the cost
of a high-level fee on to the students through their
rents, which could create a black market in
housing, with students trying to find unlicensed
accommodation. That would undermine the initial
reason for the introduction of HMO licensing,
which was to improve the safety of rented
accommodation.
Donald Gorrie: I will explore with COSLA and
the NUS the people aspect of HMOs. The bill is
mostly to do with the physical side—that is,
ensuring that students and other people are
decently housed—but we all know that there is a
political problem: students tend to have a different
lifestyle and keep different hours from many other
people, so the nimby factor arises. If society
wishes to provide adequate good accommodation
for students and wants not to upset too many nonstudents, how should we deal with that? Is it
enough to try to ensure that the landlord is a
proper and fit person and that the neighbours can
get at the landlord, who can then get at the
students? Should there be a rationing system
within a tenement block or a wider area? Should
we muddle through as we do at the moment? As
everyone knows, the issue is politically quite
complex.

Jenny Duncan: One thing that concerns me
about the questions and answers so far is the
assumption that all students are the same—that
they all go out drinking and come in late at night.
That is certainly not the case.
The NUS would strongly oppose the imposition
of any quota system because such a system
assumes that only students live in HMOs, which,
as we have established, is not the case. There is a
tendency for people who talk about students and
HMOs to demonise that particular group, which
they would be wary of doing with other groups.
It is also important to emphasise the fact that
many student associations, for example in
Edinburgh, have worked with residents groups to
reach
constructive
solutions
and
build
relationships with all residents of the community.

Cathy King: The difficulty of a rationing or quota
system is that it probably could not be
retrospective, so the current provision would
continue to exist and new provision—which might
be of higher quality than existing provision—might
be hit.

10:45
Donald Gorrie: I accept your rebuke—I did not
intend to demonise anyone. It is possible to have
two perfectly worthy people who have different
lifestyles. I tried to reconcile a family that ran a
Chinese restaurant with an ordinary 9-to-5 family
who lived next door. They had horrific problems.
They were both worthy families, but they lived their
lives at different hours of the day.

Tensions exist but, in all our university cities, we
recognise the value that students bring to the
community and civic life in general. We have to
strike a balance. The issue is about housing
strategy to some extent and about planning to
some extent. We must plan for the future rather
than respond to individual complaints about, or
issues with, particular HMOs. The complexity of
the housing market should also be reflected; for
example, in the Marchmont area of Edinburgh,
there are lots of large flats, many of which have
been lost to student occupation. Many of the
community groups in Marchmont bewail the fact
that those flats are no longer family houses.
However, young families are moving out of
Edinburgh to places where they buy homes with
gardens, so if those flats were not used by
students, who would use them and where would
the students go?

Should we put more in the bill about the people
aspect of HMOs, so that owners ensure that most
people behave properly and so that they deal with
the minority who do not, or should we leave that,
as you suggest, to a planning bill? Do we need to
say anything about people, as opposed to the
quality of buildings?
Cathy King: The people aspect is crucial to
recognising HMOs as a legitimate form of housing.
It is what concerns communities and neighbours
and occupants of HMOs. The bill probably covers
all that. We are lucky to have a range of legislation
in respect of tenancy conditions that allows us to

Needs must be balanced and we need a
strategic view. The forthcoming planning bill might
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deal with antisocial behaviour, but I would be wary
of adding to that. To a large extent, we already
have the tools. It might be helpful to have an
exhortation in guidance to co-ordinate that and to
use what we already have.

2262

Jenny Duncan: Everyone would agree that
good neighbourliness is an important attribute of
living in a community. I think that tenants and
probably neighbours would welcome legislation on
absentee landlords, for example, who are
problematic if they cannot be contacted for
whatever reason. Landlords can be a form of
mediation between tenants and neighbours and
we would welcome a greater clampdown in that
respect.

Donald Gorrie: The measures in the relevant
part of the bill are not to be implemented until
perhaps 2007. Is it good to have a delay to sort
matters out properly, or is that an undue delay?
Colin McCrae: We would like the delay to be
extended until 2008, rather than 2007. It is
important that provisions be introduced in the
round. We have spoken about planning issues and
changes in that environment. There has also been
discussion of landlord registration. There are a
number of spokes to the wheel. A great deal of
work is being done across housing legislation and
some local authorities fear that if the bill’s
provisions are brought in too early they will be
brought in half-cocked, and it will be hard to make
them work. It is important that the measures be
viewed in the round, and that everything is in
place.

Linda Fabiani: I have a supplementary question
that picks up on what COSLA said. Should these
matters be considered in the round again under
local authority housing strategies? We hear about
balanced communities, for example, but would
local authorities or COSLA like a steer in the bill
on HMOs?
Cathy King: That aspect should certainly be
included in local authority housing strategies.
However, different authorities will give different
weights to the various issues. Rural authorities
have different perspectives and needs from those
of cities. The planning aspect would also be
picked up. All those matters need to be addressed
in local housing strategies and probably in private
rented strategies that local authorities are
developing.

It has been suggested that the guidance and
benchmark standards will need to be reviewed in
line with building standards. It is terribly important
that the links to other legislation and other
departments are in place when the change
happens. The change should be seamless. All the
people who are involved and who have sought
change should see that the links are in place at
the point of change.

Mary Scanlon: My first question is to COSLA,
whose submission states:
“Further work will be required to ensure that the different
forms of regulation are co-ordinated at national and local
level, including HMO licensing, registration, voluntary
accreditation, and the role of the Private Rented Housing
Panel.”

Keith Robson: Can Mr Gorrie provide a clearer
definition of “people aspect”? I am trying to
understand what he means by that. If we are going
down the road of HMO licensing and quotas, are
we talking about giving for every 100 licences, 10
to a group of students, 20 to doctors, 10 to nurses,
15 to teachers and so on? Is that what Mr Gorrie
means by “people aspect”?

You have dealt with the issue in answering earlier
questions, but will you expand on what the
submission says? One or two people who have
given evidence prior to today have suggested that,
if a landlord has properties in different local
authority areas, there should be a uniform
structure—which Cathy King mentioned—perhaps
a uniform fee and more consistency and that a
national registration scheme rather than a local
scheme would be beneficial. Would a national
scheme be workable?

Donald Gorrie: I did not mean anything at all.
We are here to learn from you. I think that you
would not disagree that, rightly or wrongly, there
are sometimes problems in areas where many
students and many other people live. Nobody is
particularly to blame; they just have different ways
of doing things. How can we get around that? I
presume that it is in the interest of the NUS that
the maximum amount of accommodation that is
suitable for students be available. If we make a
mess of HMOs, people will drop out of the system,
as Jenny Duncan made clear in her written
evidence, and which you are anxious to avoid.
Landlords may get fed up if they are constantly
hassled by neighbours who claim that their tenants
are misbehaving, and they will stop providing that
sort of accommodation. I am interested in whether
you have any suggestions about how to reduce
that conflict.

Cathy King: On co-ordination, we are aware
that the private rented sector believes that it is, for
the first time in ages, being hit with a lot of
regulation. People in Edinburgh and throughout
the country are dependent on that sector. In
Edinburgh, there are as many households in the
private rented sector as there are in the social
rented sector, which is unusual. The private rented
sector is a major factor in meeting housing needs
for a whole range of people.
We are keen to manage owners’ and landlords’
perspectives so that they do not feel that they are
being hit time and again by inconsistent and unco-
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ordinated regulation. Local authorities must take
responsibility for a selling and education job, but
any assistance that we can receive from the
Executive to help with the timing and co-ordination
of regulation would be extremely helpful.

licensable property we are interested in. Although
we will have inspected the properties of a landlord
who is licensed to operate HMOs and will know
the condition of those properties, it is fair to say
that many landlords have brought them up to the
required standard because of the licensing
legislation. However, they may have a large
portfolio of other non-licensable properties and it is
not taken as read that they are adequate. In the
registration process, we will have to take account
of both the ability of the individual to be a landlord
and the condition of the property.

The cross-authority issue is difficult because,
even in Edinburgh, there are different markets and
housing demands. Perhaps we should consider
whether the local authority unit is the right
structure. Increasing numbers of people who work
in Edinburgh, for example, are travelling from
Lothian and Fife and it is likely that their housing is
provided by landlords who have properties
throughout those areas. Greater co-ordination is
needed, but that will be difficult to achieve
because, as Colin McCrae said, the fees structure
indicates that the cost, staffing and effort levels
that go into regulation vary across local authority
districts. I do not have any clear thoughts on how
a national registration scheme would work unless
it involved some form of cross-subsidy, which
Colin McCrae alluded to.

I believe that local authorities will take a reactive
approach to registration. It will be about selfverification on the part of the landlord. It will not be
a straight switch whereby, if someone is HMO
licensed, they do not need to do anything else.
There may still be a need to do something, but I
anticipate that the fee level would be relatively low,
because we appear simply to be creating a
database of landlords and their properties. It would
be useful to HMO licensing if, as part of the
registration, landlords were obliged to identify
properties that were HMOs. That would help with
the enforcement side.

Mary Scanlon: Colin McCrae said that there
were many spokes to the wheel. He mentioned
fees from £150 up to £1,700. Is that for HMO
licensing?

Mary Scanlon: You talked about a low fee, but I
am not sure what a low fee is in a local authority.
Is that £150 or £1,700?

Colin McCrae: Yes.
Mary Scanlon: Do you have any idea how
much extra it would cost a landlord to register
under the national registration scheme for private
landlords? Have you estimated a cost for that yet?

Colin McCrae: As I indicated earlier, it depends
on what we are doing. There is little information on
registration. We have no guidelines and no
direction about the method by which we will collect
or retain the information. Until we know that, it is
difficult to determine what will happen.

Colin McCrae: The only indication that we have
on cost is a general indication that it should be
low, which has come from the Scottish Executive.
Determination of the fee will be complicated. A
landlord who is licensed as an HMO operator has
been through many of the processes that are
proposed for registration. If someone is a licensed
HMO landlord, it seems that they should
automatically become a registered landlord, as
they have met that requirement and have already
paid to be assessed as a fit and appropriate
landlord.

Mary Scanlon: Cathy King said that the process
has to be self-financing under the terms of the
Civic Government (Scotland) Act 1982. Is that
correct? Would the fee have to cover fully a local
authority’s costs?
Colin McCrae: Yes. My understanding is that
the fee would have to cover our costs.
Mary Scanlon: Thank you. That is helpful.
My next question is to the NUS. Like many
others, you have asked for better information for
landlords and for tenants, so that tenants know
their rights, for example. How could that most
effectively be achieved to ensure that all students
knew their rights and responsibilities?

Mary Scanlon: When you talk about better coordination within a local authority, are you thinking
about the possibility of bringing those two
registration schemes together in a database?
Colin McCrae: Yes. Many local authorities—
including, I think, the City of Edinburgh Council,
but certainly Dundee City Council—are moving
towards having a private sector service. Some
departments have units called private sector
services. That is a clear focus for all the
information to come together.

Jenny Duncan: We already produce a series of
leaflets that advise students of their rights,
whether that is to do with education funding,
health care or housing. I imagine that we would do
something along those lines to get the message
across. A lot of what we do involves working with
our members, the student associations, and their
existing welfare services. For example, if students
come to their student association’s welfare

Many of the landlords whom we deal with in
licensing—and,
indeed,
in
voluntary
accreditation—will be the ones whose other non-
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services with a problem, the services will be well
versed in the issues. The requirements and
expectations of the new legislation must be
highlighted through those means.

2266

Norman Kerr: I agree. Because the private
rented sector has not been subject to regulation,
the standard of building has fallen behind. As a
number of submissions to the committee have
pointed out, the overall energy efficiency of the
private rented sector stock is much lower than that
of the housing association stock or other social
rented stock. Communities Scotland’s report into
the first year of the central heating programme
identified that the majority of homes in which
central heating had been installed in the private
and private rented sector were significantly below
the average energy efficiency standard of the total
housing stock, which shows that there have been
years of underinvestment in that stock. The
difficulty that we have now is to bring investment
up to speed so that we have a good-quality private
and private rented sector.

The Convener: That concludes the committee’s
questions to the panel. I thank the witnesses for
attending and for their written submissions in
advance of the committee meeting. I will suspend
the committee to allow for a five-minute comfort
break and the changeover of witnesses.
10:59
Meeting suspended.
11:05
On resuming—
The Convener: I welcome our third panel of
witnesses. We are joined by Lucy Burnett, who is
the parliamentary officer for Friends of the Earth
Scotland and the Association for the Conservation
of Energy; Mike Thornton, who is the head of the
Energy Saving Trust Scotland; and Norman Kerr,
who is the director of Energy Action Scotland. I
congratulate Norman Kerr on his appointment as
the director of Energy Action Scotland—it is nice
to have him at the committee in his new role.

Mike Thornton: Another issue is that the private
rented sector is fragmented. My organisation
provides a lot of advice, information and support,
which can make a difference, but it can be difficult
to do so for the private rented sector because the
people to whom we might talk and who experience
issues are the tenants, whereas the landlords are,
in effect, in charge of the solutions. The landlord
sector is highly fragmented. On the one hand, the
sector presents a problem, but, on the other hand,
it presents a big opportunity because there is lowhanging fruit that might allow us to kick up the
energy efficiency in the sector, precisely because
the sector has fallen behind.

Do the witnesses feel that their organisations
were able to engage effectively with the Executive
during the consultation process and were any
changes that you felt were necessary made?

Scott Barrie: Energy Action Scotland’s written
evidence suggests that the definition of
substandard housing that will be used to
determine whether a housing renewal area should
be declared should be expanded to include all
houses that fail to meet the Scottish housing
quality standard, rather than just those that fail to
meet the tolerable standard. Given that it is
estimated that about 70 per cent of housing fails to
meet the quality standard, what would be the
resource implications of your suggestion?

Lucy Burnett (Friends of the Earth Scotland
and the Association for the Conservation of
Energy): The consultation was full and lengthy
and provided many opportunities to get involved.
One significant point is that neither Friends of the
Earth Scotland nor the two bodies that the other
witnesses represent were involved in the housing
improvement task force, which might reflect the
fact that there is not a huge amount of detail on
improving energy efficiency in Scotland’s housing
stock in the bill.

Norman Kerr: The timeframe that has been set
for the Scottish housing quality standard is 2015,
so programmes are already in place. Very basic
insulation measures are suggested as part of that
standard and many of those can readily be
provided by current grant programmes—200mm of
loft insulation, cavity wall insulation and an
efficient central heating system where applicable
are all available through one grant scheme or
another. The resources required might not be as
much as people think, although I have not done
the calculations to put a figure on them.

Mike Thornton (Energy Saving Trust
Scotland): I agree with the thrust of those
comments.
Norman Kerr (Energy Action Scotland): We
were happy with the consultation.
The Convener: What are the main energy
efficiency problems in the private rented sector in
Scotland? That is a general question before we
get into the detail of what is or is not in the bill.
Lucy Burnett: There are certainly lots of
problems in the private rented sector. The figures
on the energy efficiency of the sector and the
percentage of the fuel poor who are in that sector
are significant. The challenge is to improve the
sector.

We have to consider the timeframe and look to
the future of grant programmes. The new energy
efficiency commitment programme kicked in in
2004. Phase 2 will come up in 2008. The Scottish
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Executive’s central heating programme—the warm
deal—is up for review in 2006. The Minister for
Communities has already indicated that such
programmes should continue in one form or
another, so there is an opportunity to use existing
grants. A lot of those grants are targeted at the
private and private rented sectors, so that would
not be too onerous a task.

Patrick Harvie: Tell me about that.
Norman Kerr: One of the problems is that the
tolerable standard is the failure standard. There is
nothing in the tolerable standard about
condensation dampness or dampness, but most
houses fail to meet the tolerable standard because
of some form of condensation or condensation
dampness. We know that there is a huge impact
on the health of people who live in cold and damp
homes. The problem is not just about cold damp
homes, however; warm damp homes have the
same impact. That comparison has been made by
Dr Stirling Howieson of the University of
Strathclyde in the research that he has carried out
for the past five years into asthma. Even if
adequate thermal insulation has been installed, if
a house is not properly heated and ventilated, the
tenant will still have a problem. Many problems
relating to dampness are caused by poor thermal
fabric, water ingress and the tenant’s lifestyle. The
tolerable standard does not go far enough,
because it does not address dampness and
condensation dampness.

Scott Barrie: So, although you have not
calculated the figures, you think that your proposal
would be achievable with realistic timeframes and
the political will.
Norman Kerr: Yes.
Scott Barrie: My next question is for Lucy
Burnett. Your evidence suggests that local
authorities should be required to report in their
local housing strategies how they will meet the
Scottish housing quality standard in the private
sector. What action could local authorities
reasonably take, given that the Executive
considers it to be a matter for individuals to decide
whether to make improvements if their properties
do not meet the standard?

11:15
Mike Thornton: The question is how we define
“adequate”, which is still to play for to some extent.
There was a suggestion in the consultation that
the national home energy rating should be around
2, which is not a particularly high standard. We
think that the NHER should be much higher, partly
because work done by the Department for
Environment, Food and Rural Affairs south of the
border indicates that, if a house is to be fuelpoverty proof, it should have an NHER of 6.5. I am
sure that that applies to Scotland, too. The DEFRA
work might be out of date by now, because fuel
poverty is a function of fuel prices, among other
things, and we all know that fuel prices are rising.
A house with an NHER of 2 might meet the
tolerable standard but still be a fuel poverty
magnet. Such issues need to be resolved.

Lucy Burnett: We have to put that in context.
When the Executive introduced the Scottish
housing quality standard, it intended the standard
to be cross-tenure. I would like the standard to be
applied to the private sector and for that to be a
target in local housing strategies.
Another Executive target is to eradicate fuel
poverty by 2016. It has been estimated that, if we
are to take all the houses in the United Kingdom
out of fuel poverty, we will need a standard
assessment procedure rating of 65, which is
higher than that required by the Scottish housing
quality standard. For the Executive to meet its fuel
poverty target, it will have to do something about
the Scottish housing quality standard anyway.
As for resources, that is about what the
Executive and local authorities can do. On a
national level, building standards should be
improved and extended to renovations, for
example.

Lucy Burnett: We need a staged approach. An
NHER of 2 might be appropriate at the first stage,
but targets for increasing the rating over the years
could be set. It would be unrealistic to expect all
houses to have an NHER of 5 overnight, but if we
get the timescales right it should be possible
gradually to improve the standard of the housing
stock. As I understand the bill, the tolerable
standard will no longer be just a condemnatory
standard; local authorities will be able not just to
demolish a building, but to take other action.

Norman Kerr was talking about some of the
existing financial mechanisms. The central heating
programme comes to an end in 2006, which will
release a significant resource that can be put into
energy efficiency. Energy efficiency is important
enough in relation to fuel poverty and climate
change to make that necessary.

Patrick Harvie: Although demolition will still be
an option.

Patrick Harvie: Satisfactory thermal insulation
and compliance with the requirements for
electrical installations are included in the tolerable
standard. Are the four organisations that our
witnesses represent content with the tolerable
standard as it is spelled out in the bill?

Lucy Burnett: Yes.
Patrick Harvie: What does an NHER of 2 mean
in practice? How much insulation—or how little—
are we talking about?

Norman Kerr: No.
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Norman Kerr: The NHER is not just to do with
insulation; it takes account of the quality and
efficiency of heating systems in the building. A
number of commentators say that it is difficult to
achieve an NHER of 5 or 6, but computer
modelling indicates that even an old tenement
building in Glasgow that has little insulation can
quickly achieve an NHER of 5 if a modern,
efficient gas-fired central heating system is
installed, so an NHER of 5 is not onerous to
achieve. The Scottish house condition survey
indicated that, in the current housing stock, the
median NHER is 6 and the average NHER is 5.4,
so there is not a huge number of houses that need
to be brought up to an NHER of 5 over a 10-year
period.

2270

private rented sector? Substantial investments
would be needed, but tenants would not make
those investments and landlords might not have
the incentive to make them.
Lucy Burnett: Micro-renewables will come as
we work towards the fuel poverty target. Various
houses will be hard to heat and micro-renewables
will be a solution to that problem. That will be a
challenge for the central heating programme.
There is nothing specific in the bill to encourage
take-up
of
micro-renewables;
such
encouragement will come through building
regulations. The next review of building
regulations will be next year.
Patrick Harvie: During the Executive’s
consultation, concerns were expressed about
assessing the extent of adequate thermal
insulation. Would the panel like to comment on
that?

Patrick Harvie: Do you mean that, for most
housing, achieving an NHER of 2 would not be a
hurdle?
Norman Kerr: Yes.

Norman Kerr: The definition of adequate
thermal insulation should be what is written in the
Scottish housing quality standard. We should not
reinvent the wheel. Last year, Communities
Scotland did a lot of work on standards in the
private sector. In its guidance, it said that
standards for housing and repairs should fit in with
the housing quality standard. We should apply the
standard across the board and people should
adhere to it.

Linda Fabiani: Should maintenance plans take
account of matters such as thermal efficiency?
Norman Kerr: Yes.
Lucy Burnett: Yes.
Mike Thornton: Yes.
Patrick Harvie asked how much insulation would
be needed to achieve an NHER of 2, but it is worth
considering the NHER as a proxy for fuel bills. In
some models, a home with an NHER of 2 might
have fuel bills of £1,350 a year, but the bills might
be reduced to £800 a year if an NHER of 5 was
achieved. As Norman Kerr said, the costs are not
significant, but the long-term savings are
significant, so increasing the NHER of buildings
would have positive economic benefits. The
approach would not demand massive investment
over a long time for no economic return; it would
produce an economic return for individuals and for
the economy as a whole.

Patrick Harvie: Do practical issues arise in
assessing whether stock meets the standard?
Norman Kerr: A number of tools are available.
Communities Scotland’s housing condition survey
already provides local authorities with information.
Local authorities have an excellent fuel poverty
mapping tool that the Energy Saving Trust
Scotland funded and Energy Action Scotland and
Alembic Research developed. Using information
already held in a number of different records, that
tool can narrow things down to sub-ward level—to
a small area of perhaps 75 houses where
problems exist. Identifying houses where the
standard is not met is not too onerous a task.

Patrick Harvie: Norman Kerr spoke about
measures other than insulation. Should any
measures that we have not yet spoken about be
included in the tolerable standard?

Patrick Harvie: The written evidence from the
Energy Saving Trust Scotland says that guidance
on the tolerable standard

Lucy Burnett: Thermal efficiency measures
should be included. As well as satisfactory
insulation, there has to be satisfactory and efficient
heating. Unless we have that, we will not take a
house out of fuel poverty. We will have a cold,
damp house.

“should be broader than just interpretation and include
practical advice on implementation.”

Would you expand on that?
Mike Thornton: Information and advice can
play an important role in reaching any particular
level of energy efficiency. Guidance should
contain signposts to organisations that can supply
additional information; it should not try to contain
all the expertise within itself. Our written evidence
mentions the network of energy efficiency advice
centres that we run.

Norman Kerr: I agree. We need thermal
efficiency and efficient heating systems and we
need measures to deal with dampness, as we
discussed earlier.
Patrick Harvie: From the perspective of Friends
of the Earth, could mechanisms in the bill
encourage the take-up of micro-renewables in the
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I think that a colleague mentioned earlier that a
lot of additional funding is available to meet
tolerable standards for energy efficiency. As with
many grant regimes, there are different grants for
different circumstances. The guidance should say
that grants are available but should also refer
people to sources of expertise on whether grants
would be relevant in any particular case. Some of
the money to help people to meet the standards
would be from the energy efficiency commitment,
which is not a publicly funded grant scheme.
Additional funding is therefore available that will
not go on the Government’s tab.

approach because of the recommendations that
were made by the housing improvement task
force, which considered all the types of private
rented
accommodation.
Some
of
your
organisations were involved in the task force. Do
you have any comment to make on that?
Lucy Burnett: None of our organisations was
on the housing improvement task force, which is
perhaps an anomaly.
Norman Kerr: It is. Energy Action Scotland,
FOES and ACE were not on the task force.
Perhaps that explains why the task force came up
with that suggestion, which we would not support.

Cathie Craigie: Will the proposed repairing
standard be effective in promoting a higher
standard of physical condition in the private rented
sector?

Cathie Craigie: Did you comment on the issue
during the consultation on the bill?
Norman Kerr: Informal comments were made.

Lucy Burnett: We all said that we were a bit
confused about the introduction of yet another
standard. There seems to be a wealth of
standards out there already and now we are
hearing about the new repairing standard. We
have all referred at various times to the Scottish
housing quality standard; we would prefer to see
that standard spread across the board, rather than
a new standard introduced. As far as we can see,
the only difference is that the repairing standard
specifies a level of thermal efficiency, which we
see as an important component.

Mike Thornton: We come to the issue primarily
from the perspective of energy efficiency. We have
not talked about the carbon implications of the
standards. The energy efficiency standards will
obviously make a significant difference to fuel
poverty and to carbon outputs. Given the carbon
targets to which the Government is committed and
the fact that the housing sector is responsible for
28 per cent of energy use, it is difficult to see how
the carbon targets can be met without decent
energy efficiency standards across all tenures. We
have not talked in great detail about that policy
driver. Although it is not the direct thrust of the
housing bill, it definitely affects the debate.

Mike Thornton: I reiterate that point. You will
have heard in the thrust of our evidence and that
of others that if the Scottish housing quality
standard is aspired to across all tenures,
legislation should work with it. We are concerned
that that will not happen with the repairing
standard. I am aware that there are resource
issues. Norman Kerr said earlier that some of
those issues could be dealt with if there were
appropriate timescales. We are not suggesting
that the SHQS should be applied by law to every
building in Scotland tomorrow. There is a case for
including the relevant bits of the bill in a strategic
view of where the Executive wants to go with its
housing standards. Although the repairing
standard is good, we are not sure that it
represents a step on that route.

Cathie Craigie: In evidence to the committee
and in briefings that the committee had with
interested bodies throughout Scotland when we
were preparing for this stage of the bill, local
authorities—particularly city local authorities—
advised us to be cautious that we do not set
standards in this part of the bill that would force
landlords out of the market and force up rents to
the levels that the NUS referred to earlier. Is there
a balance there? Would it take a lot of money to
raise standards? Are people scaremongering?
11:30
Mike Thornton: It comes back to the timescale
issue. It depends whether the Scottish housing
quality standard is a good standard to aim for. We
would not want to adopt the standard if it might
produce a problem with the supply of rented
accommodation. Viewed over a reasonable
timescale, the investment is not enormous. If the
Scottish Executive were to set out a timescale or
strategy, that would give landlords sight of what
investment decisions they would need to make; if
the timescale was sufficiently long, landlords could
incorporate the necessary work into their own
repair cycles, which would greatly reduce the
overall cost.

Norman Kerr: I agree with my colleagues. The
repairing standard would just be yet another
standard. If it is lower than the standards that we
are already placing on housing associations and
local authorities, we would have to ask why we
want a lesser standard in the private and private
rented sector, which makes up 70 per cent of our
housing stock, and why we should penalise local
authorities by placing on them a higher repairing
standard that we are not prepared to impose
elsewhere.
Cathie Craigie: The Scottish Executive says in
the policy memorandum that it has proposed that
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It is about setting out a path rather than willing a
revolution tomorrow. You are right in saying that
that would have some unfortunate consequences.

2274

need to see the reasoning behind that, and to hear
and be convinced by Historic Scotland’s argument.
If Historic Scotland makes representations to the
committee and gives the committee exceptions, it
will be the first of many.

Lucy Burnett: Mike Thornton mentioned the
costs of heating houses with different NHERs.
That will be directly to the advantage of tenants. It
is usually the tenants that pay for the heating and
the energy costs; to some extent, that will offset
the costs.

Mike Thornton: We should also think about the
timescale. There could be an argument for having
an exception on the basis that it is not possible for
something to be done in a particular building.
However, if we set a long timescale, there are a
number of technologies in the pre-market stage,
including small-scale renewables. In 10 years’
time, those will be much more mainstream and will
be available. As Norrie Kerr said, that should
make the number of exceptions minuscule, even
in buildings with the highest historical standards.

Norman Kerr: In earlier sessions, Donald Gorrie
talked about people. When we talk about repairing
standards, housing standards or standards of
energy efficiency, we are ignoring people. While
there is an impact on the landlord, the greatest
impact is felt by the tenant who lives in the
property. It is not right to expect someone who
lives in private rented accommodation, who has to
pay a higher rent, to pay a higher fuel bill because
their landlord has not undertaken the necessary
repairs, has not had the heating system checked
or does not have a good-quality heating system.
Why should we penalise people simply because
they choose to stay in that sector? I do not
understand that argument.

Linda Fabiani: Do you think that the scheme of
assistance for which the bill provides will
encourage or assist occupiers—both owneroccupiers and tenants with landlords—to carry out
energy efficiency improvements?
Mike Thornton: It is possible. In my view, the
scheme is positive, but it is not particularly focused
on energy efficiency improvements.

If we are going to do this, we have to do it
across the board and we have to be brave about
it. Some unpopular decisions may have to be
taken but, as Mike Thornton said, we are not
advocating a revolution tomorrow—perhaps the
day after, but the day after is 10 years away. By
giving people encouragement and by using carrots
and sticks, we would be able to do that. If we do
not do it, we are doing the people who live in the
private rented sector a great disservice.

Lucy Burnett: There is already a wide range of
support for energy efficiency improvements, from
advice up to grants. Those measures will probably
have more effect on energy efficiency than the
scheme of assistance will have. It seems sensible
that local authorities should be able to choose the
most appropriate option. We are concerned that
they may always choose the cheapest option, and
I would like the issue to be monitored in some way
to ensure that that does not happen.

Linda Fabiani: We heard from landlords—
particularly rural landlords—that it is sometimes
difficult to meet certain standards in some kinds of
property, especially when there is a listing on a
property because of its age. Should there be
exceptions to any quality standard that you would
set?

Linda Fabiani: You have raised the next issue
about which I wanted to ask. Do you think that
local authorities have the capacity to provide what
the bill as drafted requires? Might they need to
employ specialist people, such as home energy
information officers? In their written evidence,
Friends of the Earth Scotland and the Association
for the Conservation of Energy state that

Norman Kerr: No. As soon as you make
exceptions, you will have a queue of people at
your door to tell you their reason for being made
an exception. The Energy Saving Trust in
Scotland has a number of high-quality grant
programmes. As Patrick Harvie mentioned, those
programmes consider small-scale renewable and
other technologies that are available and which, if
applied, would bring those houses up to standard.

“the Scottish Executive must monitor local authorities’ use
of the range of assistance to ensure that they go for the
most effective option as opposed to the cheapest.”

Can you expand on those comments? I take it that
you mean that councils should consider the wholelife cost of an option, rather than just the initial
cost.
Lucy Burnett: I am happy to respond to the last
question—colleagues may want to address the
other issues that Linda Fabiani has raised.

Linda Fabiani: To the satisfaction of Historic
Scotland?
Norman Kerr: I would hope that it would be to
the satisfaction of Historic Scotland.

Section 91 gives the Executive a power to give
directions
to
local
authorities
on
the
implementation of the section. I would like the
Executive to monitor whether local authorities
have opted for the most effective way of improving

Linda Fabiani: Quite a hope.
Norman Kerr: If the installation of a groundsource heat pump upsets Historic Scotland I would
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housing, rather than always for just providing
advice, because that is the cheapest and easiest
option.

Executive should hound local authorities all the
time and tell them “You’re doing this wrong. Do
what we tell you to do.” I might be putting words in
your mouth, but you seem to be saying that local
authorities should be given sufficient resources to
be able to act in the long term.

Norman Kerr: The issue of local authority
resources was raised. It is helpful to consider how
authorities have tackled their responsibilities under
the Home Energy Conservation Act 1995. A
number of authorities have appointed HECA
officers at a fairly senior level, who feed directly
into the housing committee and are well
resourced. Such appointments have not
necessarily been made just because a local
authority has a large housing stock, but because
the authority has chosen to take a particular
strategic direction. In other local authorities, the
HECA officer’s responsibility is part of someone’s
job, and they spend half a day a week on it. The
issue is how local authorities interpret what they
are being asked to do, the importance that is
placed on it and the guidance that is given to
authorities.

Lucy Burnett: That would help.
Linda Fabiani: Could Norman Kerr expand on
his comment about giving local authorities the
ability to lever in private sector funding from
certain energy suppliers?
Norman Kerr: Local authorities have been
levering in private sector money for a number of
years. Home energy conservation officers tend to
look at the overall plan for their local authority and
think about where they want to go with it, how they
can make homes more efficient and so on.
Funding for that work comes from organisations
such as the Energy Saving Trust in Scotland; from
fuel utilities through the energy efficiency
standards of performance and now the energy
efficiency commitment; and from the Scottish
Executive through the warm deal programme. As
a result, a range of funding is available, but we
need well-resourced and knowledgeable officers
to bring together that funding and co-ordinate the
work.

It is unlikely that authorities will have in place
people who will be able to do what the bill
requires. However, if they are given guidance on
how they should meet their responsibilities and if
the importance of the issue is emphasised, they
will provide the proper staff to do that.
Mike Thornton: Resources external to local
authorities, such as our energy efficiency advice
centres, may have a role to play. The centres
already have very close relationships with almost
all Scottish local authorities. The bill has resource
implications, but we should be able to handle
them. It is a matter of priorities.

There are several good examples of such
activity. West Lothian Council has a very strong
background in that respect. For example, it has its
own advice shop and a well-executed plan that
brings in a number of partners. Another very good
example is South Ayrshire Council, which has
brought together many different pots of money to
make the plan work. If committee members have
any time, they should take a look at what is
happening in those two very committed
authorities. They can secure from external sources
not only four or five times the funding that they
allocate but, very often, help in kind. In that
respect, Mike Thornton mentioned the EST’s local
authority support team, which is very active with
and a great resource for a number of local
authorities. Although a range of measures is
available, we need to give people guidance on and
details about best practice. Indeed, we have found
that such advice is quickly taken up.

Linda Fabiani: I return to the issue of the most
effective option. I read the comments of Friends of
the Earth Scotland and the Association for the
Conservation of Energy differently from how they
were intended. I was not thinking about local
authorities just giving advice because that is the
cheapest option. However, as far as grants and
loans are concerned, the worry is that, because of
costs and the constraints of finance, local
authorities will be tempted to do the minimum that
is required under the guidance and legislation
instead of thinking about what would be most
effective option for a particular house for the next
20 years. Should that situation be monitored?

Mary Scanlon: What information or certification,
particularly with regard to energy efficiency, should
be provided to potential purchasers? I also seek
some clarification from Mike Thornton, whose
submission says:

Lucy Burnett: Bringing a household’s energy
efficiency up to the tolerable standard might simply
be a matter of giving people advice on how to use
their energy system more effectively. In other
cases, grants might need to be made through the
central heating programme or whatever to replace
a household’s central heating system. We have to
find the most appropriate route in the
circumstances.

“Our view is that not including a requirement for energy
efficiency information … in the Bill is a missed opportunity.”

Under the European Union directive on energy
performance of buildings, which will be
implemented through regulations made under the
Building (Scotland) Act 2003, energy performance

Linda Fabiani: When you talk about monitoring,
you do not mean that someone from the Scottish
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certificates will have to be made available to
prospective buyers and tenants. Will not their
introduction fulfil the requirement for energy
efficiency information, which, as you say, is not
covered in the bill? I will ask you later about your
comment that we are not likely to meet certain
targets.
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I have concerns that we may not. Those concerns
are flagged up in our submission. We think that
the bill provides an opportunity to implement the
measure.
Mary Scanlon: We will discuss that matter
when it comes before us. On the assumption that
the energy performance certificates will go
through—whether we meet the timescales or
not—and that the measure will come into effect in
January 2006, are you satisfied that the
certificates will provide the purchaser with enough
information on energy efficiency? Are they as
good as you are looking for?

11:45
Mike Thornton: Such certificates will be
required under the European directive, but we are
concerned that the Executive is not taking the
opportunity that the bill presents to introduce them
explicitly. After all, the certificates represent a
great opportunity to mainstream energy efficiency.
Home ownership is a significant fraction of the
total tenure in Scotland. When people purchase a
home, it represents their biggest lifetime purchase
and if they were to have a certificate in front of
them, they would know about the fuel costs of
running that home. Given that those costs can
vary by hundreds of pounds, the certificate will
make people think with greater interest about
energy efficiency and the savings that they can
make by introducing energy efficiency measures
into their homes. The issue is one of
mainstreaming. The EU directive will have to be
implemented, but the bill gives an opportunity to
introduce the measure now.

Mike Thornton: Yes. Broadly, we are happy
with them.
Mary Scanlon: They would meet all the
standards that you expect.
Mike Thornton: Yes.
Lucy Burnett: We would be very happy with
them.
Patrick Harvie: Mr Thornton spoke about the
possibility of a three-year derogation. Have
ministers indicated that they intend to seek
derogation? If we could secure a response on the
matter when we discuss the bill with the minister,
would that satisfy your concerns?
Mike Thornton: Yes. I am not aware of any plan
to derogate. However, the implementation date is
not very far away. The question whether moves
are being made is more for the committee than it
is for us. We have some concerns, but we hope
that they will come to nothing.

Mary Scanlon: The point at issue seems to be
that, if the energy performance certificates are
introduced through the building regulations route,
no greater or lesser a commitment will be made to
them than if they were to be included in the bill. Is
there a problem in using the building regulations
route?

Lucy Burnett: I will express things more
strongly than Mike Thornton did. I am very cynical
on whether the certificates will be in place by next
January. We have been hearing about the
directive for years, yet we have still not heard how
the proposals will be implemented. The
Government has one major reason for seeking to
derogate: it will use the basis that there are not
enough people to carry out the energy
certification.

Mike Thornton: I suppose that I am urging the
speedy introduction of the certificates. The
question is by which bill or which powers the
Executive introduces them.
Mary Scanlon: They will have to come into
force by January next year. If they are introduced
by way of regulations, I imagine that this
committee will be involved.

In effect, the Association for the Conservation of
Energy is the group for the energy efficiency
industry. Our concern is that the certifiers will not
be trained until after the measure comes into
force. Let us do things in a staggered way by
beginning implementation next January and
starting to train people—we should just get going.

Mike Thornton: However, the Government
could derogate from the requirement for up to
three years. One of the grounds for derogation is
that the significant infrastructure that will be
required is not ready and that the required number
of certificates cannot therefore be produced.
Mary Scanlon: So you are saying that we will
not achieve the timescales for the implementation
of the EU energy performance certificates by
January next year.

Mary Scanlon: Does any member of the panel
know about the Westminster timetable for the
directive?

Mike Thornton: If I may, I will be slightly subtle
in my response. Instead of saying that the UK will
not achieve that timescale, I would rather say that

Lucy Burnett: The Scottish Executive is
following Westminster’s lead on the matter to quite
a large extent. Westminster has yet to announce
whether it plans to derogate.
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“target of a 20% improvement in efficiency by 2010 and a
further 20% by 2020”.

Mary Scanlon: Has the matter been debated at
Westminster? Has any progress been made or
any decisions been taken?

Those targets come from the advice that the
performance and innovation unit gave the UK
Government prior to publication of the energy
white paper and they were considered to be cost
effective and achievable. I would like to see a
target for 2010 and a further target for 2020, to
keep the momentum going.

Lucy Burnett: I am not sure.
Norman Kerr: A number of the questions that
you are asking us are questions that we are also
asking. We would like to see progress but we
know of none. As Lucy Burnett said, the problem
is that the longer the delay, the more difficulty
there will be with training the people who will
undertake surveys of buildings. The training is
reasonably straightforward and not very onerous,
but if there are a number of people to be trained
the timeframe becomes significant.

The Sustainable Energy Act 2003 gives the UK
Government powers to give local authorities
directions on energy efficiency. I find that helpful,
because it tries to rectify some of the weaknesses
of the Home Energy Conservation Act 1995.
Mike Thornton: If there is an act in England and
Wales that contains a target but there is no target
in Scotland, that does not merely fail to send a
positive message. It sends a negative message.

Mary Scanlon: Is it because of your concerns
about the delay of three years with the EU
directive that you wish there to be a requirement
for energy efficiency information to be included in
the single survey or the purchasers information
pack?

Norman Kerr: I do not want to disagree with my
colleagues, but we need to be careful when we set
percentage targets. Patrick Harvie will be aware
that his colleague Shiona Baird is consulting on
her proposed home energy efficiency targets bill.
We continue to talk about percentages because of
the perceived failures of the Home Energy
Conservation Act 1995.

Mike Thornton: Yes.
Norman Kerr: Yes.
The Convener: When the minister comes
before the committee, we will pursue the matter
with him. We might be able to ascertain some
information that will assist us and the
organisations that are represented here today.

I give an example of local authority A and local
authority B. Local authority A has a 30 per cent
target and is well on its way to achieving it without
any difficulty. Local authority B has an 8 per cent
target and is struggling to effect it. If we give those
authorities an additional 20 per cent, 15 per cent
or 30 per cent target, we are not considering the
starting points. Local authority A is well on the way
to meeting the 30 per cent target, perhaps
because it has done nothing for the past 20 years,
and has a lot of low-hanging fruit, as Mike
Thornton described it. Local authority B struggles
because it has undertaken a significant investment
programme over the past 20 years and put in a lot
of loft insulation, cavity wall insulation and double
glazing. To give that authority—as opposed to a
fairly bad local authority in this respect—a
straightforward percentage target does not help.

Donald Gorrie: I seek your advice about how
we should pursue the points that you raise either
in the bill or in relation to housing policy in general.
Two of the submissions refer to English legislation,
with references to the Housing Act 2004 and the
Sustainable Energy Act 2003. We should not be
too proud to learn from the English when they do
something better than us. Are there things that we
should learn from those two English acts?
Mike Thornton: We recommend in our
evidence that Scotland should adopt a target that
is similar to the target for England and Wales that
was adopted in the Housing Act 2004. The main
reason for that, again, is mainstreaming. I am
sorry to return to the point, but if the bill contained
an explicit mention of energy efficiency and an
explicit target, that would be a signal from the
Scottish Parliament and the Scottish Executive
that energy efficiency is a key priority. The target
that we suggest is derived directly from the carbon
targets that the United Kingdom Government has
accepted. Whether or not energy efficiency is
mentioned in the bill, it has to happen if those
policy targets are to be met. If it does not happen,
there will be a problem, so it seems to us that the
simplest way to achieve it would be to enshrine it
in the bill. That would start to generate some
momentum.

In our submission to Shiona Baird’s consultation,
we suggested that, instead of being given a
percentage, local authorities should be given an
NHER target of 7, which is well above the
suggested target of 5. If all houses reached a level
of 7, that would represent a big energy saving
measure. That would mean that like would be
compared with like and authorities would not be
starting at different points. I do not disagree with
my colleagues on the need to have targets, but we
need to be careful with how we set across-theboard percentage targets.
Mike Thornton: I am equally reluctant to
disagree. We were thinking that the target could

Lucy Burnett: My submission goes even further
than that and mentions a
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be more sectoral, and not focused exclusively on
the local authorities. That would mitigate some of
Norrie Kerr’s points, which I agree are valid.

2282

other than their own. It is okay to direct local
authorities to have home energy conservation
officers, but unless the resources are there to back
that up, we will end up creating posts that become
frustrating for people to hold.

Lucy Burnett: I sympathise with some of the
arguments that Norrie Kerr has made from the
local authority perspective, but I think that there is
still a case for a Scottish, percentage-based,
overall target.

Donald Gorrie: I found that helpful. I think that
you have convinced me that the targets are
necessary. You have achieved something for me.

Donald Gorrie: There is a school of thought that
we are overwhelmed by targets—that we have far
too many of them. I am sure that there is a target
somewhere for reducing the number of targets.
Without being unduly cynical, may I ask whether
targets are the best way in which to progress?
Lucy Burnett’s submission recommends:

The Convener: Donald Gorrie is not an easy
man to convince, as all committee members know.
I thank the witnesses very much for their
attendance. Your contributions and your written
evidence have been very helpful.
11:59
Meeting suspended.

“local authorities should be required to appoint Home
Energy Conservation Officers … the Scottish Executive
should give itself powers to give energy efficiency
directions”

12:01
On resuming—

to those authorities. We might need both those
requirements. What would you advise us to
progress with?

The Convener: I welcome our fourth panel of
the morning, which consists of representatives of
the Scottish Association of Buildings Standards
Managers. We are joined by Donald Fullarton, the
vice president, Mervyn Toshner, a member of the
management committee, and Robert Renton, a
building standards consultant.

Mike Thornton: The targets are required, in
policy terms, by the carbon targets that the UK
Government has signed up to. In that sense, the
targets are secondary, and are necessary to
achieve some other targets. I am aware of the
ability of targets to multiply, sometimes not
helpfully. In this case, however, the targets that we
are discussing underline the fact that measures
must be taken in a number of sectors, including
housing, to achieve the carbon targets that have
been agreed to.

If you were present during the previous
evidence-taking sessions this morning, you will
know that this is a standard question: do you
believe that the Executive has consulted
effectively on the bill and was your organisation
allowed an opportunity to engage in the process?

Lucy Burnett: The energy efficiency industry,
on whose behalf I speak, is crying out for targets.
People want certainty that they can invest in the
future, helped by knowing what the target will be
and how big the industry will be in a certain
number of years. If we make comparisons with the
success that has been achieved in the renewable
energy industry over the past few years and
compare that with the growth in the energy
efficiency industry, which has no targets, we find a
major differential.

Mervyn Toshner (Scottish Association of
Building Standards Managers): The association
is pleased with how the Executive consulted on
the bill. The association is in a position to
represent building standards services throughout
Scotland’s 32 local authorities and is keen to be
involved in the legislative process. We are
delighted to have the opportunity to be here.
The bill is extremely wide-ranging. There are a
number of components in which we have a definite
interest simply because we are involved in
provision of the service. The association is also
keen to be involved in future development,
whether through working groups or work on the
statutory instruments that will be created under the
bill or the guidance. In our written submission, we
alluded to the need for further work and we want
to be involved in that. In some councils, the range
of interests that we have is quite extensive—from
houses in multiple occupation to grant assistance
to our core work of improving building standards
and housing.

Norman Kerr: We have a target in the form of
the Scottish housing quality standard and an
NHER target of 5. That does not go far enough. If
we change that to a target of 7, savings might be
greater than 20 or 30 per cent across the board. I
agree on the danger of setting too many targets,
because they might become a mere reporting
mechanism by which one just states, “We have
not achieved our targets.”
Local authorities were given the responsibility of
implementing energy saving measures across all
types of housing tenure, which is why a number of
them reduced their targets to 10 or 12 per cent.
They felt that they had no authority over sectors

The Convener: Thank you. I know that your
range of expertise has excited a number of
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committee members, in particular Ms Fabiani, so
we will allow her to start the questioning.

insulation. Although the Scottish house condition
survey, which has been mentioned, and local
house condition surveys offer sample testing, the
national home energy ratings and other
information that they provide show that extensive
work will be required, particularly to older stock.

Linda Fabiani: I think that “excited” is going a
wee bit far, convener, but I am certainly very
interested in the evidence that the association
submitted, and I thank the panel for that. It is
extensive, well put together and easy to read.

Linda Fabiani: On thermal insulation, your
evidence states that “robust national guidance” is
required to get “a consistent minimum standard”.
In paragraph 7, you mention the difficulties that
arise in upgrading specific house types, which is a
point that I raised earlier. Were the previous
panel’s suggestions about the ability to meet
target dates and to upgrade houses feasible? You
can be honest, because none of them is here. Can
that upgrading be achieved, particularly for some
house types? You are professionals who monitor
and regulate the situation day to day. Do you feel
that the upgrading will be more difficult than it has
been made to sound?

I will focus initially on the comments about the
tolerable standard. The language in paragraph 3
of the submission is quite strong and talks about
“The obvious dangers in adopting a higher level of tolerable
standard”.

That is followed up with the statement that
pressure could be created to increase standards
through an improvement programme, which would
have to be
“funded with substantial support from government both in
monetary terms and in technical support.”

Will the representatives expand on that?

Robert Renton (Scottish Association of
Building Standards Managers): One witness
said that replacing a heating system can generate
a massive improvement in energy use, thereby
negating somewhat the need to carry out physical
works to improve thermal insulation. One difficulty
is that the tolerable standard refers to thermal
insulation rather than to energy use. The point that
we tried to make in our written evidence is that
there needs to be a debate on the issue that
includes building standards people.

Mervyn Toshner: Any raising of the threshold
will be a challenge. Until now, thermal insulation
has not been part of the tolerable standard and
nor has the requirement for adequate and safe
electrical installations. As we have heard, the
number of properties in Scotland that will need to
be upgraded to meet the new tolerable standard
could be extensive. The best way to improve
houses and to tackle substandard properties is
through financial grants. We appreciate that the
bill is a move towards much more comprehensive
support to improve properties; nonetheless, much
work does not go ahead simply because sufficient
finances are not available. Perhaps the bill will
change that situation, but careful monitoring will be
required. Measures such as energy certificates
and energy labelling will increase awareness by
providing simple guidance and making it clearer
how important it is to have satisfactory thermal
insulation, which will assist improvements.

Although a raft of information on energy use and
energy conservation is already available from the
Energy Saving Trust and the Executive, that
information is not readily available to normal
members of the public. It is not easy for someone
who is looking to upgrade their property to find
information readily. Through the tolerable
standard, the bill will allow us to concentrate on
what is required of housing, especially housing in
the private sector. We would ask that there be a
debate that includes building standards officers
and which recognises the difficulties that we have
raised on the practicality of carrying out
improvements.

In the earlier debate on the tolerable standard,
an
interesting
point
was
made
about
condensation. I know that I am digressing
somewhat from the question, but I point out that,
although the tolerable standard is to be changed
so that the threshold will rise, the current standard
includes a requirement for satisfactory heating and
a requirement that the house should be free from
rising or penetrating damp. That provision covers
some of the problems that were identified earlier,
although not necessarily that of dampness from
condensation. The standard already includes a
provision on dampness that must be satisfied if a
house is to be habitable.

Linda Fabiani: Before Mervyn Toshner
responds, I have something to add. The point that
Mr Renton made about technical ability applies to
the electrical as well as to the thermal side. In its
evidence, the SABSM expresses concern about
the need for
“legitimate certification by competent registered electrical
installers.”

Are you suggesting that there are not enough
operatives out there?

The main challenge is that of thermal insulation.
The standard of electrical installations, such as
lighting and power sockets, will not be as
extensive a problem as is the low level of thermal
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Donald Fullarton (Scottish Association of
Building Standards Managers): The control of
electrical safety is a key issue. What has
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happened with building standards under the
Building (Scotland) Act 2003 offers a benchmark.
We have in place a certification of construction
scheme that specifically addresses electrics. As
building standards managers, we would advocate
exercising control over the upgrading of the
tolerable
standard
by
having
competent
professionals who are measured in a way that
assesses their experience and their qualification.
That is usually done through their membership of
a professional body, such as Select.
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heard that the directive is to be implemented and I
can update members on when that might happen.
The SAP 2005 amended rating will meet and link
to the other methodologies that members have
heard about.
Then the question of what is acceptable for the
tolerable standard arises. The committee has
heard about the Scottish housing quality standard
and other standards. Further work is obviously
needed to allow us not only to consider the impact
throughout Scotland of pitching the tolerable
standard at a certain level, but to develop
guidance and information and to produce practical
examples of how to upgrade existing buildings and
conversions—I am thinking not just of existing
houses—to meet a proper standard. The
association uses the building regulations as a
reference point and has detailed information about
construction techniques. We would want to
contribute to such an exercise.

The Scottish building standards system is way
ahead of that in England and Wales in that
respect. We have always controlled domestic
electrical work; such control has just come into
being in England and Wales. We are now taking
things a stage further by introducing an element of
quality control. We want to combat the cowboys by
ensuring that all electrical work in Scotland—not
just electrical work in housing—is carried out by
competent professionals.
You mentioned guidance on insulation. Building
standards professionals have expertise in how to
adapt properties so that they meet an acceptable
threshold. The present building standards provide
detailed guidance on the standards that should be
met. We suggest that there should be a link with
the standards that are already in place. Although,
in general, building standards apply to new
buildings, we look at conversions of buildings that
might not have been required to incorporate any
form of energy conservation. It is not always
possible to apply the new standards, so
acceptable thresholds have been developed.
Much guidance on that is available.

12:15
Linda Fabiani: I thank the convener for allowing
me to start. My excitement is somewhat sated.
The Convener: I am pleased to hear that.
Cathie Craigie: I agree with Linda Fabiani—
Linda Fabiani: Are you excited, too?
Cathie Craigie: Yes.
I thank the witnesses for their useful submission.
I know that they have listened to the evidence all
morning, when I have focused on the repairing
standard provisions. The association highlighted
concern about whether the reference to building
regulations on disrepair and sanitary fittings is
understood. Will the witnesses expand on that so
that the committee can explore the issue?

Linda Fabiani: To round things off, correct me if
I am wrong, but I picked up from your submission
a concern about the fact that we have many
different pieces of legislation, but nothing to tie
them together. Is the fact that we have pieces of
legislation here and there rather than central
standards an issue for you?

Robert Renton: One consequence of the
change to the building standards system as a
result of the Building (Scotland) Act 2003 was that
the technical standards changed from prescriptive
standards into functional requirements. The rest of
the guidance and technical handbooks are purely
optional.

Mervyn Toshner: Reference has been made to
the NHERs, the standard assessment procedure,
carbon emissions and energy certificates. Our
association would put the emphasis on energy
certificates. The tolerable standard will be used to
determine
whether
thermal
insulation
is
satisfactory. There are two parts to that: the
methodology that is used to set a standard and the
level at which the standard is set. The standard
could be a moving target.

When statutes refer directly to building
regulations, it is difficult to know what that means.
The definition of building regulations in the bill
does not refer to the building standards
regulations under the 2003 act, which is somewhat
of a weakness. What does the term “building
regulations” mean? We ask for that to be
addressed.

The building regulations use the SAP to assess
insulation. New houses get a certificate. To meet
the EU directive on the energy performance of
buildings, that procedure is being amended to
include thermal insulation, ventilation, heating,
solar gain and type of fuel. That will link to the
NHER and carbon emissions. The committee has

The 2003 act gives local authorities the power to
take action to remove defective buildings or to
require owners to do so. The bill contains a power
to require owners to repair buildings. We are not
necessarily arguing that that is a dual function and
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that the act and the bill will produce ambiguity, but
the powers are similar and housing professionals
and building standards professionals should
understand them.

members might feel the same. Will you provide us
with some guidance on the matter after the
meeting?
Robert Renton: Yes.

Rolling out practical implementation of the
empowerments in the act and the bill will be a
matter for discussion between building standards
professionals,
housing
professionals
and
environmental health professionals. Everyone
should get together to provide adequate and
robust guidance that the public understand. It is
important that those who administer the
enforcement power understand what they are
doing, but the public—in particular private
landlords and tenants—must understand the
empowerment to fulfil the bill’s aims.

Mary Scanlon: I want to pursue the topic about
which I have asked all day: the information that is
to be provided on sale of a house. In your
evidence, you recommend that information should
be provided, either in the purchasers information
pack or the single survey, on whether a building
“complies with building regulations and statutory consents”,

on statutory notices, on the construction history of
the house and on
“the standard of work carried out on a house”,

including identification of defects. I wonder how
that will sit in this world of do-it-yourself.

Cathie Craigie: Have you had discussions with
the Scottish Executive about the issue since the
bill was published?

Have you had any talks with the Scottish
Executive about whether such details should be
included in the purchasers information pack? Do
you think that, if only a survey were done, the
purchaser would be at a disadvantage because a
great deal of information would not be included?
How would the significant amount of information
that you seek be costed? Would that affect the
speed at which the work was done?

Robert Renton: Not specifically. We have had
general discussions about the objectives, but we
have not discussed the matter specifically or in
detail.
Cathie Craigie: You say that it is important that
there should be clarity and consistency, so that
you as professionals can do your job properly.
Robert Renton: The correct use of resources in
local authorities comes into play, as local
authorities employ both housing professionals and
building standards professionals. If there is a lack
of understanding at that level, there might be
duplication that could be avoided. If the aims and
objectives of both pieces of legislation are
understood, we might be able to use the same
resource to achieve the same end. That issue has
not been discussed in great detail to date. Building
standards professionals take the view that we are
an available resource that should be used to take
matters forward.

Mervyn Toshner: I will attempt to answer some
of your questions. There is a direct link between
the Building (Scotland) Act 2003 and some of the
information that we seek. The 2003 act requires all
32 local authorities that have electronic systems to
have an electronic register. The register will hold
many of the data: statutory notices, consents and
historical information about a property.
Mary Scanlon: It would not hold data about the
standard of the work carried out on the property.
Mervyn Toshner: The 2003 act gives powers to
local authorities to issue defective buildings
notices. The register would include data about a
property if such a notice had been issued. On
standards of work, there would be a direct
reference to a completion certificate that would
state that the work complies with the building
standards regulations. As I have said, the
information that would have to be provided for a
property inquiry would be important.

Linda Fabiani: I want to pursue the same point.
In your written evidence, you ask for enforcement
protocols to clarify the respective roles of the
Housing (Scotland) Bill and the Building (Scotland)
Act 2003. That would make clear the
responsibilities for domestic properties, as
opposed to other properties. Do you see that as
an important issue?

On the cost and speed with which it could be
provided, an electronic facility would be as efficient
as one could expect.

Robert Renton: Operationally, it is essential.
Best practice is generated by such protocols,
especially at the front line. There should be a clear
understanding of the aims and objectives of both
pieces of legislation. The people who are charged
with implementing the two pieces of legislation
should understand the relationship between them.
A protocol is the way forward.

Mary Scanlon: So an additional inspection of
the house or works done at the house would not
be required because everything would be
recorded.
Mervyn Toshner: In some cases, additional
inspections might be required. Another part of the
Building (Scotland) Act 2003 deals with building

Linda Fabiani: I do not know quite how one
would go about issuing such a protocol—other
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standards assessments, which the council, as the
verifier, has a duty to carry out, if it is requested to,
to determine whether a house complies with the
building regulations.

2290

Mervyn Toshner: In the first instance, part of
the building standards assessment would be for
energy labelling, which is a requirement under a
European directive. There has been some debate
around when that might be introduced. The
Scottish Building Standards Agency’s corporate
plan, which was published recently, says that a
derogation will probably be used so that the
directive’s energy labelling provisions can be
introduced in 2007, which the directive allows.
Properties will be inspected and a buildings
standards assessment made to produce an
energy label which, under the provisions of the
directive, will be available when a house is sold or
put up for rent. The energy label will provide a
good marker of the potential energy costs for
prospective purchasers and tenants and it will
identify improvements to energy efficiency that
could be made. If energy labels do nothing else,
they will increase awareness.

As I understand it, when the European directive
on energy performance is introduced, it will use a
building standards assessment, which will involve
a visit being made. The certificates of energy
labelling are valid for 10 years.
I have said that one part of the building
standards register—that concerning the consents,
approvals and associated data—is electronic.
However, in the future, there will be a second part,
which will contain the drawings and the submitted
information, which will also be available
electronically. That would allow people to see what
consents are attached to a property. In effect, a
logbook of the property would be built up and
would stay with the property.
A good analogy would be the logbook containing
information on a car. A car costs much less than a
house but, often, someone who is looking for the
best price for a car will provide as much
information and as many certifications as they can.
Not only that, but people will have receipts for
work that has been done on their car. A much
higher level of awareness is required to ensure
that people who are proud of their property have
documentation and other information about the
property history, such as the information that the
Scottish Building Standards Agency can provide.
In that regard, I should say that there is scope to
ensure that the building standards register
includes, for example, any notices that have been
issued under the bill. Those would also be
available electronically.

12:30
Mary Scanlon: I understand that and fully
support the approach. However, I was thinking
about older properties. Standards of work that
might have been acceptable in the 1920s, the
1950s and the 1980s might not be acceptable
now. Many people might have had work done on
their properties in good faith, which would not
meet the current standards or comply with the
current regulations. That is my fear.
Mervyn Toshner: I will use the example of
thermal insulation again. The amendments that
were made to the building regulations about three
years ago increased the required energy efficiency
of houses by 25 per cent. New properties are often
built to the minimum building regulations
standards. You might be talking about stone
properties that were built in the 1900s, but even
recently built properties will not meet the standard,
which is changing and becoming higher. For that
reason, care should be taken and there should be
joint working to determine what is a satisfactory
level of thermal insulation for the tolerable
standard. Simply to talk about the building
regulations or some other standard that can
always be raised would obviously cause great
difficulties.

What I am describing is not pie in the sky. Since
1 May, councils have been producing electronic
registers and, for example, there have been local
meetings with those involved in house
conveyancing, who have said that they are
delighted that they can lift such information off
websites. They might need to validate the
information, but they are glad to be able to access
it easily.
Mary Scanlon: I think that it is welcome as well.
I noticed that you were speaking in the future
tense about building up a logbook. Given the great
age of many properties, many renovations and
adaptations will have been done before the
second world war or even the first world war—my
property in Edinburgh was built in the 1850s and
has been adapted since—which would mean that
no information would be available about them.
Therefore, quite complex inspections of older
properties would have to be carried out, which I
would have thought would be quite expensive if
they were to cover everything that you have
outlined.

The Convener: I thank the witnesses for their
evidence. Members touched on what they regard
as the most important aspects of the bill, but are
there other aspects that you think we should be
aware of?
Robert Renton: Our main concern is about
implementation of the proposals in the bill and how
related legislation will be harmonised.
The Convener: Thank you. I suspend the
committee briefly to allow for the changeover of
witnesses.
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12:33
Meeting suspended.

proposals be applied to Scotland? Should we do
something else?
Colin Fraser: The difference is that, in England
and Wales, the British Holiday and Home Park
Association represents about 600 residential parks
but, in Scotland, it represents 41 residential parks
with something like 1,862 pitches. It is said that
there are about 4,000 pitches in Scotland, but I do
not believe that. In Scotland, we do not have the
same problems as south of the border, in that
most of the parks are small and controlled by
individuals. However, the BHHPA Scotland does
not believe that the approach of the English
legislation, which the Executive has followed
despite the fact that our consultation response
made what we thought were reasonable
suggestions on how to improve the situation in
Scotland, will do anything to stop unscrupulous
park owners—UPOs—doing what they are doing.

12:34
On resuming—
The Convener: I welcome our fifth and final
panel of witnesses. We are joined by Brian Doick,
who is the president of the National Association for
Park Home Residents; Colin Fraser, who is the
Scottish director and chairman of the British
Holiday and Home Park Association; Liz
Nicholson, who is the director of Shelter Scotland;
and Grainia Long, who is the policy manager for
Shelter Scotland.
I thank the witnesses for coming along. I ask
them
whether
the
Scottish
Executive’s
consultation on the bill was effective and allowed
their organisations to participate in the process.

Liz Nicholson: We are concerned that the
different groups of mobile home residents are not
reflected. There are two problems. First, the bill
could impact on owner-occupiers on protected
sites, who have a certain degree of protection
under the law. They have problems with
maintaining their sites, because local authorities
do not have a duty to ensure that sites are
maintained. Secondly, where people rent on
licensed sites the law is complex. If someone
takes the wheels off their caravan, they have
protection under the Rent (Scotland) Act 1984 and
the Housing (Scotland) Act 1988. If they do not,
they do not have protection, because they are not
viewed as living in a dwelling-house. The whole
area needs to be reviewed.

Brian Doick (National Association for Park
Home Residents): We were a bit late in coming
into the arena, as we were not aware of all that
was happening until after the consultation, but we
are happy with what we have seen since then.
Colin Fraser (British Holiday and Home Park
Association): We had sufficient opportunity to
contribute to the consultation and we put a
considerable amount of effort into our response,
but we were a bit disappointed when, at the end of
the process, the Scottish Executive accepted the
English approach without taking into consideration
what we had said.
The Convener: We might touch on that point
again, Mr Fraser.

We are most concerned about unlicensed sites,
where many people who cannot get into the
private rented or social rented sectors rent.
Conditions are appalling. The caravans are damp
and cold and have loads of condensation in winter
but are like ovens in summer. Often no services or
sanitary facilities are available. We do not want
those conditions to be maintained. People should
not be living in mobile homes in Scotland.
Nevertheless, they are living there with no
protection at all. The bill does not address that
group. It addresses people who, on the whole,
choose to live in mobile homes.

Liz Nicholson (Shelter Scotland): Shelter
Scotland is satisfied with the Executive’s
consultation process. We participated in that
process, but we were also in the slightly
advantageous position of having been represented
on the housing improvement task force. Many of
the task force’s proposals have been incorporated
into the bill and we are satisfied with that, but I
echo Colin Fraser’s disappointment that, when it
comes to mobile homes, the bill does not take full
account of the different environment in Scotland—
not only the weather but the profile of residents
and the existing legal framework. We would like to
flesh out that point this morning.

Grainia Long (Shelter Scotland): The key
problem is that the bill misses an opportunity to
deal with groups who live on or rent mobile homes
on unprotected sites. We are talking about 1,500
people who rent in the private rented sector and
another 500 in social rented housing. The bill only
looks towards England. The bill’s proposals are
perfectly sensible, but the mobile homes issue is
so complex that starting to deal with it is like
opening Pandora’s box. You cannot look at one
group in isolation. We call for the bill to be

The Convener: That takes me nicely on to my
next question, which is about the distinction
between the situation in Scotland and that in
England and Wales. The bill’s proposals were
based partly on the report of the park homes
working party in England and Wales, but it is clear
from what you have said that you are disappointed
with the Executive’s approach. What are the
distinctive characteristics of mobile homes and
park homes in Scotland and how well can the bill’s
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amended to give people who rent mobile homes
similar rights to those of people who rent
permanent structures.
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registered. Ours is a national organisation and we
get members only when people are in trouble.
People do not hear about us. There is no
documentation being flown around the country
saying, “These people can help you.” People try
their best; they go to Shelter or to the citizens
advice bureau, but many of those people have no
knowledge about the legalities of mobile homes.
Even most solicitors do not understand the law.
The law is there to be used but, as Colin Fraser
said, it needs to be strengthened more than it was
in England. We should have gone further in
England, but we have to accept what we have got.

In addition, we should generate a profile of
mobile home use. When we began to research
mobile homes we found it extremely difficult.
People who rent on unprotected sites are hidden
from census data. The Scottish Executive is
looking to do some research, but we need to
widen our knowledge of mobile home use and
then consider overhauling mobile home legislation.
To illustrate how complicated the legislation is,
when the Office of the Deputy Prime Minister
amended legislation in England it inadvertently
amended legislation in Scotland. That happened
because the legislation is complicated and acts
are piled on top of one another—we have a 1968
act, a 1975 act and legislation from the 1980s. We
need two phases: we can amend the bill and, at a
later date, we should have a Scottish Law
Commission review or other kind of review of
mobile homes legislation.

However, it is right that the legislation needs to
be examined more deeply in both countries. The
provisions on mobile homes were put into the
Housing Act 2004 because, although we were
trying to revamp all the legislation, it would have
taken another six years to get any new legislation
at all. The Government came up with the idea of
putting the measures on mobile homes into the
Housing Bill, which was already going through, to
get the main proposals enacted to help at this
stage. They will help at this stage, but we will not
let the matter go. We want to push further and get
stronger legislation.

Brian Doick: I agree with my friends from
Shelter Scotland. As you can appreciate, I have
been heavily involved with the working party in
London for the past six years. A lot of work has
taken place with mobile home dwellers, albeit that
dwelling in mobile homes is far more common in
England than it is in Scotland, and we have a
greater element to examine. Mr Fraser mentioned
the number of parks in the country. On our
computer in head office we have recorded 114
mobile home parks in Scotland, which is more
than has been anticipated. We have unlicensed
sites because so many parks are dotted around
and are not recognised.

Park owners like my friend Mr Fraser should
have no fear of the legislation because it will
protect them as well as protecting the residents. A
good park owner will go down the right road and
look after people.
When people do not have agreements, the park
owner has a free hand to demand money when he
wants to. Current legislation says clearly what has
to be in the agreement, when money should be
paid and how it should be paid by the resident who
rents the stance. Without an agreement, that
protection does not exist and people are exploited.

I met residents from three parks in Scotland
yesterday who do not even have agreements.
Perhaps three or four people out of 50 in each
park have agreements. That is in line with the
previous situation in England, which led to the
changes on agreements, which are an important
factor. The people whom my colleagues here are
talking about have nothing whatsoever. They have
no agreements, which means that the person who
owns the land can exploit them more than owners
in England are now doing. Those unscrupulous
park owners are very nasty people; they are only
interested in money and do not care how they get
it, whom they exploit and whom they move off the
parks. There are quite a few things in the English
rules that will help to better those conditions, and
they will certainly help people in Scotland.

The Convener: Several members
questions on some of those issues.

have

Mr Home Robertson: This is rather a
specialised subject because there are relatively
few sites, individuals and stances concerned.
However, as we have heard, the issue might be
rather bigger than the official statistics indicate. It
is certainly of particular interest in a constituency
such as mine in East Lothian and I take the point
that, in addition to the holiday home element, there
is a twilight area where some pretty vulnerable
people have to use mobile homes as permanent
accommodation and they clearly merit the
attention of the Parliament.
The Mobile Homes Act 1983 controls the terms
of the agreement between the site operator and
the tenant of the stance. The act specifies the
implied terms that will be part of the agreement
whether they are stated or not. For example, once
a mobile home owner leases a stance, the

12:45
One of the biggest problems that we have in
Scotland is that the parks are not registered and
the majority are not known about. We did research
and found 114 parks, quite a lot of which are not
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express conditions of the agreement might be
finalised up to six months into the tenancy. The
Executive has concluded that that puts the owner
of the mobile home at a disadvantage in any
negotiation as the terms can be finalised after the
home has been purchased. The bill requires that
the agreement should be based on terms that
have been provided in writing 28 days in advance
of the agreement. Do you agree that the bill
provisions requiring those terms to be agreed in
advance will make those who lease a stance less
vulnerable than they are at present?

Many of the extra parks are parks with residential
licences rather than residential parks. As I said, all
the crofts in the north are allowed to have up to
three caravans, which can be old things that are
rented out. I think that that is where Shelter
Scotland’s problem arises.
I return to the 28 days issue. The idea is
excellent, but there is nothing that will force
unscrupulous park owners to give people terms 28
days in advance. There will be no penalty. If
people wish to give up their rights, they can sign a
letter that says that the period can be shorter, but
that period is not defined. In the consultation, we
suggested that the minimum period should be 14
days because if a person goes to an unscrupulous
park owner, they could receive a nice, printed
letter that they will be asked to sign and there will
be acceptance in one day. That is the law in
England. In Scotland, we want there to be a
minimum period of 14 days, so that people at least
have time to consider matters.

Brian Doick: Yes.
Mr Home Robertson: So it is a step in the right
direction.
Brian Doick: It is. Basically, we are talking
about people who buy a brand new home, move
on to the site and reach an agreement with the
park owner. If the home is sold later on as a
second-hand unit and the agreement is assigned
to someone else, the section of the bill to which
you refer will not apply. The section deals with
what happens at the beginning and addresses
why people end up without agreements.

Mr Home Robertson: So you are suggesting
that this is the right way forward, but that things
will not be watertight.
Colin Fraser: The bill is not strong enough.

Under the 1983 act, people can go to the park
owner and pay £100,000 or £150,000 for a
home—they can pay even more in England—but
they will not have an agreement. They will have
spoken to the park owner, but the law says that
the park owner has three months to give an
agreement. A person might pay out £150,000 and
then be offered an agreement that is a load of
nonsense and puts them in a serious situation. As
a result, they might realise that the place that they
have moved to is not the place for them to live in
and they will consequently need to sell the home.

Mr Home Robertson: The committee can
consider the matter.
Liz Nicholson: I fully support having an
agreement beforehand, which is important, but we
must also consider whether conditions can be
enforced. There will be no form of redress. Before
Christmas, there was a problem in your
constituency. A site had a sewage problem, but
the local authority did not do anything about it
because it did not have a duty to act. The bill
needs to be tightened up much more so that local
authorities have more responsibilities for sites and
can make the site owner do something.

Mr Home Robertson: But the money will
already have been spent.

Mr Home Robertson: I have a question for Mr
Fraser. In your evidence on behalf of the British
Holiday and Home Park Association, you express
concern that

Brian Doick: The home will then be sold off and
10 per cent of the price that it is sold for will have
to be given away. Therefore, the person will lose a
fortune. It must be right to have an agreement
prior to any money crossing hands. The purchaser
can then look at the document, take it to a solicitor
and get advice about it. As a result, they will have
been given the correct opportunity and that is the
right way forward.

“If, as stated, any term not in the Agreement would be
unenforceable, then it follows that the terms of the Park
Rules would be unenforceable.”

Why would that be a disadvantage? The answer is
fairly obvious, but you have an opportunity to
expand on what the submission says.

Colin Fraser: I want to return to the number of
sites and unprotected sites that exist. There is a
unique situation in Scotland. In the Highlands,
most crofts are allowed to have three caravans
and such crofts will be classed as caravan parks.
The result is that there is a tremendous number of
caravan parks. If a person has a holiday park—I
have a wee holiday park in Buckie—with a
residential caravan for the warden, it will be
classified in the statistics as having a residential
licence and will therefore be classed as a park.
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Colin Fraser: The park rules would not usually
form part of the agreement if they were given in
advance. I thought about the matter prior to
coming to the committee and concluded that it
would be possible to put into the express terms of
the agreement a statement that people will have to
abide by the park rules. They could be given a
copy of the rules at the time. That would sort the
issue out. It would have to follow on somehow or
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other that the express terms and the park rules
could be changed in the future with the agreement
of, for example, 50 per cent of the owners or the
court, because things evolve. The new park
homes that people can buy now last for 40 years.
Things can certainly change over 40 years, so
there cannot be the same park rules and the same
express terms for 40 years. Bodies such as the
Scottish Executive make new rules and that could
change the park rules.

2298

this and this done. You have a month or two to do
it. Otherwise we will go to court.”
The court could give the home owner more time
to do the refurbishment and state that if they do
not do it by the end of that time they would have to
move. That gives them an opportunity to make the
changes. We again come back to UPOs, as we
call them: unscrupulous park owners. People on
parks with such owners do not know their rights,
so they think that because their van is old and they
are told to take it off, they have to take it off. We
have to sort that out.

Mr Home Robertson: You would like a more
specific provision in the bill.
Colin Fraser: Yes. Under the bill, anything that
is not in the implied terms and the express terms
would not be enforceable. If the park rules were
not included in the agreement, they would not be
enforceable. If a statement were put into the
agreement saying that residents must abide by the
park rules, that would bring the rules into the
express terms.

Grainia Long: There are two issues. The first is
about the sale of mobile homes and the power for
the park-home owner, both in England and in
Scotland, to recoup 10 per cent of the sale value
of a mobile home. We have called for the Scottish
Executive to scrap that power, which would not be
allowed under any circumstance in relation to any
other home. Imagine the housing market in this
day and age allowing that when someone sells
their property somebody else gets 10 per cent of
the value of the sale? That is inconceivable, but it
happens regularly in relation to mobile homes. In
England, that was addressed. Again, however, the
profile is different in Scotland and mobile home
use is more transitory. People sell their mobile
homes regularly in Scotland whereas, as a
colleague has just said, people in England buy a
mobile home and keep it for decades. They would
perhaps sell it only once, and it would be a very
old mobile home at that stage. We are calling on
the Executive to take the initiative and scrap the
10 per cent rule. It is an antiquated rule, and it is
an issue for mobile home owners when they come
to sell and have to move off the site.

Mr Home Robertson: We can look at that.
Brian Doick: I agree with Mr Fraser, but I add
that in England a section of the written agreement
states that people will abide by the park rules, as
those rules change from time to time. That is
attached to the agreement and is part of it. A
clause in the agreement enables the park rules to
be changed. If the park owner wants to change the
park rules, he has to notify the residents that there
will be a change. If a third of the park residents
object to the change, the park owner has to call a
meeting to discuss it and a simple majority vote at
the meeting will either pass or reject the new rule.
That could happen while a transaction on a home
is going on. The park rule system would still apply.
People would have to understand that if the rules
were being changed by the residents, not directly
by the park owner, they would have to go along
with that. I wanted to put you in the picture about
what happens in England.

The second issue relates to the rights of people
who rent mobile homes, of which there are
thousands in Scotland. If the owner wants to evict
a household, they have to take that household to
court but they do not have to prove grounds. That
is highly unusual in cases of renting, and it would
never be the case for a permanent structure. The
bill does not tackle that, and we need to flag up
the fact that people who rent mobile homes are
slipping through the gap in the legislation.

Mr Home Robertson: On another aspect of the
implied terms in the 1983 act, we understand that
the review in England found that aspects of those
rules had been abused by site owners who
removed old homes in order to replace them with
newer and much more profitable homes. The bill
proposes a solution to that problem. What are your
views on the bill’s provisions to allow a contract to
be terminated on the ground of detrimental effect
resulting from condition alone, rather than from
age and condition as is the case now?

13:00
Mr Home Robertson: It is emerging that there
are various rather serious issues in the sector that
could probably do with a bit more attention.
Finally, on the implied terms of the 1983 act, the
site owner’s consent to the assignation of a stance
agreement—which is separate from what you
have been talking about—when an individual
wants to sell their mobile home cannot be
unreasonably withheld. That is what the 1983 act
says; however, I gather that there is evidence—

Colin Fraser: That is an excellent idea. Homes
can be refurbished and so on nowadays to make
them look like new. I do not know whether it is a
good idea to spend so much money refurbishing
them, but they can be refurbished. The park owner
could write to the home owner to say, “Look, your
home is detrimental to the site and it needs this,
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from the park homes review—of site owners
frustrating sales through delays in giving or
withholding consent. The bill therefore provides
that site owners must make a decision on the
assignation of a site agreement within 28 days of
an application being made. Is that helpful?

an absolute nonsense that people should be in
such a vulnerable position that they have to put up
with that.
Scott Barrie: The written evidence that we have
received from the British Holiday and Home Park
Association states that

Colin Fraser: That is not a problem. That is a
good idea.

“it is imperative that proposed occupiers purchasing homes
by assignment are aware of the nature of park home pitch
tenure”.

Mr Home Robertson: So, some specific
proposals in the bill are useful; however, I think
that you are saying that it should go further.

Can you briefly explain to us why that is
necessary?

Colin Fraser: All the proposals in the bill are
useful, but they need to be expanded on a bit. We
want to make things more difficult for
unscrupulous park owners—and there are a few
moving into the industry. We want to sort them
out.

Colin Fraser: It is absolutely necessary. When
home owners from a UPO-run park sell their
homes, they will not tell the purchasers that if they
sell they must pay 10 per cent of the sale value to
the park owner; they will not tell them any of the
rules and regulations; and they will not hand over
their agreements. Anybody who sells a home by
assignment should have to give a copy of their
agreement to the potential purchaser 28 days
before the sale. The park owner gets 28 days to
approve the person, so the two 28-day periods will
run together. The person who is purchasing the
home is the most important person. When
someone is leaving a park all that they want is the
most money that they can get for their home. They
do not want to tell anyone the downside—if there
is one—to living in the park.

The big problem at the moment is the fact that
there is nothing in the legislation to force site
owners to give agreements. The Government
thinks that, because we say that site owners
should give agreements, they will. However, we—
BHHPA Scotland, which is independent and differs
from BHHPA nationally—would like the legislation
to be written in such a way that people would not
have to pay pitch fees until they got an agreement.
That would really make UPOs dish out
agreements, and people would know their rights
because they would have something to read.
People in UPO parks at the moment do not know
their rights and get bossed about here, there and
everywhere.

Scott Barrie: What are your views on the power
of Scottish ministers to amend the implied terms in
schedule 1 to the Mobile Homes Act 1983 by
order, following consultation? Do you recommend
that any of those terms should be amended?

Brian Doick: What Mr Fraser says is correct
and I agree with it; it is an excellent suggestion.
That would be a stronger action than is being
taken in England. The UPOs, as we call them, act
in very bad ways, especially when people want to
sell their homes. If someone tries to sell their
home, the UPO will put every feasible obstacle in
their way, which is one of the reasons why
agreements were introduced in England.

Colin Fraser: That is a strange one. At the
moment, Scottish ministers have the power to
amend
the
Mobile
Homes
Act
1983
retrospectively, but they will keep only the power
to change new agreements. That means that there
will be two groups of people owning mobile
homes: one under one piece of legislation and one
under another. To me, that does not seem to be a
good idea.

There is no time factor in the 1983 act; it just
says that a person has the right to sell their home
to a person who must be approved by the park
owner. All that the park owner is able to do is
approve the purchaser. He is only to decide, for
example, whether they are too young to live on his
park—it may be a park for old-age pensioners—
and that type of thing. However, the UPOs abuse
the system and say, “I’m going to have to tell the
purchaser that, under the five-year clause in the
act of Parliament, your home is going to be
detrimental to the park within five years and I’m
going to have to move it off.” That will stop people
from buying the home, as no one is going to pay
£50,000 or whatever to buy a home for five years.
That is the sort of thing that goes on, although the
park owner is able only to approve the person. It is
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Brian Doick: The provision was introduced
because there is limited legislative time. As I said
earlier, in order to change legislation to assist
people, we have to get provisions into the
legislation now rather than in six, eight or 10 years’
time. It will take that length of time to get it all done
properly. In the case of the Housing Act 2004, we
put in a clause that gave the secretary of state the
right to change the implied terms where
necessary. There are currently 22 terms being
negotiated in England, many of which are the
express terms that unscrupulous park owners alter
to suit themselves. Upon the change of
assignment of a home, they make such alterations
in an underhand way. Someone will get an
agreement from the person they have assigned
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the home from, but the next day, when they have
moved in, there will be a knock on the door. The
park owner will say, “Sorry, I forgot to give you
your agreement”, and give them another one.
People do not know any different. They think that
he is the boss and that that is it. It is not until a few
months later when they are talking to their
neighbours that they go through the agreement
and find that six or seven things have been
altered. That puts them in a bad position and they
find that they are in trouble financially.

2302

with those who rent mobile homes we would be
looking for a commitment to a timescale. An
overhaul of the legislation is probably the best way
to ensure that we do not inadvertently complicate
something that is already too complicated.
Colin Fraser: We are talking mainly about
caravans on crofts, not proper sites. As far as I
understand it, they come under crofting legislation
rather than legislation to do with mobile homes.
Crofts in the Highlands are allowed to have three
caravans on them. That cannot be handled under
the bill.

The provision on implied terms was included in
the 2004 act in order to get a retrospective start
and get things put straight into agreements. The
Government cannot rewrite agreements because
they are made between the park owner and the
home occupier. The Government cannot legislate
and say, “We are going to change all agreements”,
but it can change the implied terms, which are
legalities. That is an important point.

In a licensed park, if owners do not have short
assured tenancies when they are renting out
caravans, there is no way they can get tenants out
without going to court. At least when there are
short assured tenancies, even if people decide to
stay on, owners can get them out in a month or
two. If tenants do not have a short assured
tenancy they cannot be moved, because they
have a right to stay there.

The Convener: Mr Harvie has some questions
for Shelter Scotland.

Patrick Harvie: I want to ask Shelter Scotland a
bit more about the review of legislation that it is
calling for. You spoke earlier about why it is
necessary, but what is the scope of it and in what
timescale does it need to take place?

Patrick Harvie: Earlier, Shelter Scotland talked
about the distinction between owners of mobile
homes who rent their stance and those who rent
the mobile home itself. You said that the latter are
particularly common in Scotland and you call for
them to be covered by the bill. You explained
clearly why you think that that is necessary, but
how can it best be achieved? Can the matter be
fully addressed in the bill or will it have to wait for
the review that you seek? What is the best
mechanism for achieving the result?

Grainia Long: Over a decade ago Shelter
carried out a major investigation into mobile home
use with the Convention of Scottish Local
Authorities. We made three recommendations,
one of which the bill covers. The first
recommendation was that the provisions of the
Caravan Sites and Control of Development Act
1960 be made mandatory, which would ensure
that standards on mobile home sites were
enforced—enforcement is the key issue that we
have all mentioned today. The bill should cover
that. If it does not, a review of legislation would
need to consider it.

Liz Nicholson: We seek the same rights for
tenants who rent mobile homes that are enjoyed
by tenants who rent bricks and mortar. The bill
makes some amendments to the existing
legislation, but there are difficulties, particularly in
relation to people who rent mobile homes on
unlicensed sites. We do not want that to continue.
It is a difficult position, whereby we are trying to
make the legislation better and offer people more
protection. At the same time we should be saying
that the situation should not exist because the
conditions are so appalling and people have no
protection whatever. It goes back to the supply of
housing—we are talking mostly about people who
cannot get into any other sector. It is a bigger
issue than just amending the legislation. We could
extend to people who rent mobile homes on
unlicensed sites the repairing standard, which is
already in the bill for the private rented sector, and
the registration scheme. Basically, we do not want
unlicensed sites in Scotland.

The second recommendation was that those
renting mobile homes should have similar rights to
those renting permanent structures. The review of
legislation would have to cover that, because a
range of legislation, right through to the Antisocial
Behaviour etc (Scotland) Act 2004, relates to the
registration scheme and things could get
complicated.
The third recommendation was about the
anomalies in the 1983 act, which we have
mentioned and which the bill will cover.
A starting point for the review would be to
consider how each piece of legislation applies to
groups. I would like the review to happen within
the next year. We cannot have changes to
legislation as a result of the bill kicking in without
considering other areas. I would certainly not like
to see a big time delay between the two initiatives,
so to speak.

Grainia Long: We cannot argue for mobile
home legislation to be simplified while also using
the bill and ending up with a more complicated
piece of legislation. If we were to have a review
that simplified the legislation and dealt specifically
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Liz Nicholson: What we have heard this
morning about the problems with the English
legislation makes it even more important for us to
get it right in Scotland. We have the opportunity to
do so if we have a review. Given what the
Parliament has achieved in relation to housing
legislation, the opportunity to put through the
Parliament legislation relating to mobile homes is
something that we could move on more quickly
than could be achieved at Westminster. We
should take advantage of that and get rights for
tenants and owner-occupiers of mobile homes.

Grainia Long: In March, the Scottish Executive
produced a housing policy statement that
accepted that the private sector must have a role
in meeting housing need. Given the lack of
affordable housing in the social housing sector
and the fact that the private rented sector is small,
we must consider the private sector if we want to
meet that need. This bill goes a long way towards
meeting that aim; however, if we are going to do
this at all, we should do it properly. As a result, the
bill needs to cover certain areas to meet its policy
intention.
One such area is empty homes. I point out that
compulsory leasing is a natural progression from
all the other interventionist initiatives in the bill and
that local authorities, particularly those in rural
areas, have told us that they need such a
measure. It is a good compromise between their
current powers, which are limited, and compulsory
purchase, which is a very extreme measure.

13:15
Patrick Harvie: I apologise, but my final
question covers a lot of ground. Your valuable
submission sets out a fairly long list of issues,
including empty homes, minimum operating
standards, rent deposits and illegal evictions, that
we have not been able to cover in this evidencetaking session. Is the bill the right vehicle for
addressing all those matters? How much can we
achieve with it? Has the Executive been open to
your suggestions?

Our proposals on illegal evictions and rent
deposits will ensure that the private rented sector
thrives. We need that in Scotland to meet housing
need and to ensure that people who cannot
access social housing are able to view the private
rented sector not as a tenure of last resort but as a
feasible option. Equally, landlords want a more
thriving private rented sector so that they can
make a profit. Everyone will win with these
measures, which is why they need to be included
in the bill. They fill various gaps and will ensure
that we have the thriving private rented sector that
we all want.

Liz Nicholson: The bill is the right vehicle for
the proposals in our submission. After all, we are
not suggesting anything that is completely outwith
its context. In the housing improvement task force,
we tried to focus on how to modernise the private
rented sector and make it more accessible,
particularly to our clients. We also thought about
how we could increase the supply of housing for
people on low incomes and make access much
easier.

Linda Fabiani: I ask the panel to please excuse
me for leaving the meeting a short time ago. I want
to ask a specific question and then I have a
general question about the issues that Grainia
Long, Liz Nicholson and Patrick Harvie have been
discussing.

We propose the introduction of a rent deposit
protection service, because a huge problem for
people who want to access the private rented
sector is that they lose their deposits and cannot
get back in again. As for illegal eviction, the
homelessness task force was aware of the
problem, and this year it has become a priority for
the homeless monitoring group. We are seeing
more cases of illegal eviction in our housing aid
centres and it seems that, although it is a criminal
offence, the police are not doing much about it. It
might not be a top priority for them, but it is a
major cause of homelessness in the private rented
sector for people on low incomes. Finally, our
proposals for empty homes, which include leasing
them through local authorities to people in housing
need, are directly related to our work on increasing
the supply of housing.

My specific question relates to Grainia Long’s
comment about doing away with the provision
under which, when people sell mobile homes, 10
per cent of the price must be given to the park
owners. I understand that point; it does not make
sense to me at all that that is legal. However, the
point that struck me was that park owners would
want to make up that money in some other way.
How would they do that? Perhaps the issue has
been discussed, but if not, could it be addressed?
Grainia Long: The issue was considered in
England, but the measure was not removed,
because of the profile of mobile home use there.
As I said, mobile homes in England tend not to be
sold; turnover is low because mobile homes tend
to be expensive homes where people go post
retirement. I do not want to stereotype, but that
seems to be the profile. In Scotland, ownership is
much more transitory and mobile homes are sold
more regularly. The 10 per cent payment kicks in

As I have said, those proposals are not outside
the bill’s scope. We are simply keeping to the
housing improvement task force’s ideas on the
private rented sector and seeking to increase
housing supply and access for people on low
incomes.
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every time a mobile home is sold, so a seller might
lose £2,000 or £4,000 one year and then another
10 per cent in five years’ time, if they sell another
mobile home. If a person regularly sold mobile
homes, over 10 or 20 years the amount would
accrue into a much greater sum. As I said, people
in England tend to sell just once.

2306

is part and parcel of owning a park. Nowadays, the
high-bracket homes in England are sold much
more often. It is nothing for somebody to buy a
new home for £150,000 and for it then to be sold
two or three times in six or seven years. Mobile
homes in the south of England are going up in
value and when people’s equity goes up, they sell
their home. I ask Brian Doick whether he agrees.

Linda Fabiani: If that income was taken away
from park owners, they would try to find another
way of making it up, so what would give?

Brian Doick: I agree.
Linda Fabiani: I am not sure whether Colin
Fraser is an owner, but—

Brian Doick: In the agreement that is made
between park owners and residents, there is a
clause about an annual pitch or stance fee review.
The agreement states that, when the review takes
place, two issues must be taken into
consideration: the retail prices index and any
changes in legislation that affect the running of the
park. Under the Mobile Homes Act 1983, the
commission was reduced from 15 per cent to 10
per cent, but, under the clause about the pitch fee
review, park owners increased stance fees by
substantial sums to make up for the loss. When
the measure was considered in London, we said
that we did not agree to a reduction in the
commission because of that clause in the
agreement, which would mean without any doubt
that people would be ripped off. We have evidence
that, in 1982, fees were going up by £5 or £6 a
week—those were permanent increases—which is
why that clause was put in the agreement.

Colin Fraser: Yes, I own caravan parks.
Linda Fabiani: Right. What would you do if your
income reduced because you no longer got the 10
per cent commission when people sold their
homes?
Colin Fraser: If the legislation was the same as
it is at present, I would increase the pitch fees.
However, even if the measure under which we can
increase rents was removed, people could go to
the courts in Scotland to argue that they were
losing money as a result. They might be able to
get the measure reinstated if they could prove how
much they were losing. The commission is a
substantial element of parks’ yearly turnover.
Grainia Long: The only point that I would like to
make is that we are inadvertently allowing an
incentive for landlords or owners to increase the
rate of sale of a park—

The Government is considering reducing the 10
per cent commission, although it has not yet come
up with a figure. However, it intends to put in the
clause in the agreement wording to the effect that
there can be no increase in pitch fees as a result.
We believe that 10 per cent commission now is a
bit different from 10 per cent in 1982, because, in
1982, mobile homes cost about £3,000, whereas
they can now cost £100,000.

Linda Fabiani: Absolutely, I do not disagree. I
just know that, if people are used to an income,
they will get it in some other way. The committee
has to be aware of that.
The Convener: I am conscious that Linda
Fabiani has another question to ask. I ask her to
move on to that question. If the witnesses have an
interest in answering the question, they may do
so, but there is no need for everyone to speak if
they do not want to.

I understand our friends Shelter Scotland’s
point, but the committee must be aware that, if the
measure was removed, people could be a lot
worse off. If people do not sell their mobile home,
they will not have to pay the commission. We tell
people, and they agree, that if they want to sell for
£10,000, they should add on the commission and
sell for £11,000 or £12,000. That is the only way in
which to get the commission back. People have to
be sensible and careful.

Mr Home Robertson: Yes. We are getting
hungry.
Linda Fabiani: My next question is a very quick
one. It follows on from the question that Patrick
Harvie put to Shelter on its submission. I, too, read
the submission and I was struck by the fact that
you are looking for a management standard as
well as a repairing standard. That suggests that
Shelter is seeking a big extension of the powers
that are to go to the private rented housing panel.
What should the panel do and what should its
powers be? If the panel is to deal with illegal
evictions, should mediation be involved or are you
talking about the equivalent of a housing court? If
something is illegal, surely the police would deal
with it.

Colin Fraser: The situation in Scotland is
different. South of the border, it is not unusual for
park homes that are even 20 years old to sell for
more than £100,000 or, in the south of England,
for £150,000, which means that the park owners
get £15,000. However, in the average park in
Scotland, second-hand homes sell for £20,000 to
£25,000 and new homes sell for up to about
£50,000, which is a lot less than in England. Park
owners need that money to keep parks viable—it

Liz Nicholson: We would like management
standards to be included in the bill. In our
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experience, if a landlord keeps his property in a
poor state of repair, it is likely that poor
management standards will also be involved. Let
us say that the panel is dealing with a case in
which a poor state of repair is involved. If the
tenant says, “Well, my landlord comes into my
property without being invited,” the panel will have
to say, “Oh, I am sorry, we cannot do anything
about that.” If that happens, the powers of the
panel will be reduced as a result.

Colin Fraser: Could I just say something before
you close?
Linda Fabiani: I do not know. You will have to
ask the convener.
The Convener: If you are very quick, Mr Fraser.
Colin Fraser: Very quickly, surely there will be a
big difference in November when all landlords
have to be registered as fit and proper persons. It
will be very easy for a landlord to lose their
licence.

One of the reasons why the power is not
included in the bill is that management standards
were beyond the remit of the housing
improvement task force. We know that
management standards are closely linked to the
poor conditions that are to be found at the bottom
end of the private rented market. That is not the
case for all landlords, of course.

Linda Fabiani: That makes the assumption that
all landlords will come forward for registration.
Brian Doick: Can I just add one point?
The Convener: If you are also very quick, Mr
Doick.
Brian Doick: One of the sections of the Housing
Act 2004 in England, which amends the Caravan
Sites Act 1968, is relevant to harassment and
illegal eviction. That section was included because
none of the previous legislation on mobile homes
has acted as a deterrent to unscrupulous park
owners. The section of the 2004 act provides for
an offence for which someone can go to prison.
Irrespective of what our friend said, with which I do
not disagree, that will be an important factor for
the mobile home industry. Mobile homes are
covered by legislation that is unique to the
industry, but nowhere is there a deterrent. The
section of the bill on harassment and illegal
eviction is important and should even be
strengthened. The National Association for Park
Home Residents would applaud all the members
of the Scottish Parliament if they were to
strengthen the bill in any shape or form.

The panel should not deal with illegal evictions.
Its remit should be confined to standards of repair
and management standards. When we talk about
management standards, we are talking about the
low-level standards that are already in legislation
and not an onerous standard with which a number
of landlords would find it difficult to comply. We are
talking only about the basic stuff of providing a
rent book and a written lease. That said, we would
like to see the inclusion of third-party insurance.
We are talking about the standards that provide a
baseline.
Illegal eviction is a criminal offence and should
be dealt with through the procurator fiscal.
However, we would like local authorities to be
given the duty of investigating cases of illegal
eviction. A local authority has more knowledge of
the situation and is more familiar with the issues
than the police are. At the moment, we know from
our casework that the police are saying, “This is
nothing to do with us. This is a civil matter.” There
is a lack of awareness of the criminal nature of
illegal eviction and harassment of tenants. We
would like to see the inclusion in the bill of
something
similar
to
the
powers
that
environmental health officers have to investigate a
case and produce an authoritative report that goes
to the procurator fiscal’s office.

The Convener: Thank you very much. That
concludes the committee’s questioning for today.
The panel gave us some helpful and useful
evidence. We will reflect on it before we take
evidence from the minister next week.
I remind members that they are asked to stay
behind after our session with the minister next
week for our initial deliberations on our stage 1
report.

At the moment, even if the police investigate a
case, they do not have the time or resources to
investigate it properly. Procurators fiscal often
throw cases out because they do not have enough
information on which to take forward the case. We
would like the roles to be changed so that the
matter is taken away from the police. The local
authority could still inform the police that it is
investigating a case, but it would be for the
housing department to investigate the case.
Housing departments have the knowledge and
resources to look into cases in more detail and
provide a strong case to the procurator fiscal.
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although it is nonetheless worth my pointing out
that movement.

Housing (Scotland) Bill: Stage 1

The other development since the consultation
concerns the single survey, on which I am sure the
committee will also want to ask questions.
Obviously, I took the view that the only way to
ensure that information for buyers would be
delivered was to make the provision of such a
survey mandatory.

10:33
The Convener: The third item on the agenda is
stage 1 of the Housing (Scotland) Bill. I welcome
the Minister for Communities, Malcolm Chisholm,
to the committee. He is accompanied by four
Scottish Executive officials: Roger Harris, Archie
Stoddart, Neil Ferguson and Jean Waddie. I hope
to conclude questioning of the minister by 12
noon, at the latest. Minister, would you like to
make a statement or shall we move straight to
questions?

I am keen to listen to members’ views as well as
to answer their questions. I will certainly read the
committee’s report with great interest and attention
when it is published, but I am happy to listen to
proposals for further changes.

The Minister for Communities (Malcolm
Chisholm): I will make only a brief statement, so
that members do not think that I am trying to avoid
their questions—perish the thought.

The Convener: I thank the minister for keeping
his comments brief to allow committee members
the maximum opportunity for questions.
Much of the bill is about changing the culture
and attitudes of people to ensure that houses in
the private rented sector, owner-occupied sector
and local authority sector are properly maintained.
Do you think that you have that right? Will you be
able to take people with you in effecting that
change in culture?

As members know, the Housing (Scotland) Bill is
a major piece of the housing legislation jigsaw.
There have been four such pieces of legislation
over the past four years. This is the fifth, and it
focuses on the quality and conditions of the
houses in which the majority of people live—
houses in the private sector. The provisions of the
bill arise from the work of the housing
improvement task force; it is important that
members realise that we are following the
principles that have been laid out by that task
force.

Malcolm Chisholm: The involvement of key
stakeholders in developing the policies has been a
strong feature of the process, as it has perhaps
been a feature of the Scottish Parliament more
generally. In that sense, I think that we have
generated a lot of buy-in, notwithstanding the
controversies that will arise. Obviously, many of
the responsibilities under the bill will rest with local
authorities, but local authorities are very much
signed up to developing the different role that they
will be given, whereby they will have responsibility
for ensuring that the quality of private sector
housing is improved.

The underlying principle is that owners should
be responsible for maintaining their homes, but
support should be available where it is needed.
Related principles include: influencing the
operation of the housing market, in particular the
buying and selling process; modernising the role
of local authorities to improve their ability to
encourage and, if necessary, require owners to
carry out works; reshaping assistance to owners;
and modernising the operation of the private
rented sector so that landlords carry out more
repairs and maintenance. Those principles, which
were set out in the task force’s report, are
addressed in a number of ways in the bill. In some
respects, such as on improvement and repair, the
bill tailors existing practice so that it will better
reflect changed circumstances. In other areas,
such as provision of information on the sale of a
house, the bill takes a bold and radical approach.

Publicising the new arrangements will be a big
task, but a start has been made on improving
awareness in the private rented sector. Obviously,
a bigger job will be to inform the public about the
changes during the bill’s passage, but there is a lot
of buy-in. While reading the oral and written
evidence that the committee has received, I was
particularly impressed by the Scottish Consumer
Council’s support for the measures. Obviously, it is
hard for one organisation to speak for all
consumers but, in so far as any organisation can
do so, I suppose that the Scottish Consumer
Council can make that claim. In particular, the
Scottish Consumer Council submission states:

Time is short, so I will not summarise the bill but
will instead conclude by highlighting how we have
listened to the responses to the consultation
document
“Maintaining
Houses—Preserving
Homes”, which we issued last summer. Following
those responses, I have moved towards provision
of mandatory support for disabled people, which is
one of the controversial aspects of the bill on
which I am sure the committee will question me,

“We … welcome the inclusion of a range of tools which
local authorities can use to assist home owners.”

In other words, it welcomes the fact that local
authorities will be given more tools than they have
at present. The Scottish Consumer Council also
accepted the need to move beyond the current
model of grants which, it argued,
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“may provide a disincentive to homeowners to undertake
repair and maintenance in the first place.”

that we need more. Obviously, that is one of the
points that we will discuss in respect of disability.

Therefore, on the consumer side, the measures
have gained some understanding and support.

The other figure in the financial memorandum
that may have caused some confusion, not to the
committee but to others, is the figure of £3 million.
That figure is for implementation; it is not for
grants, loans and so on. That is the other figure
that is being discussed.

The Convener: What plans does the Executive
have to publicise the rights and responsibilities of
tenants and the obligations of owner-occupiers in
respect of maintenance and repairs? Is there an
on-going commitment to make people aware of
those? It strikes me that, although a one-off
awareness-raising campaign might reach some
people, we will need to keep on at that if we are to
ensure
that
everybody
understands
the
implications of the new legislation.

Donald Gorrie: The representatives from the
Convention of Scottish Local Authorities had
obviously been reading Rabbie Burns, which is
commendable. COSLA said in its evidence that it
did not want to be seen by others as the ogre who
forces people to do things. There is a risk that if
local authorities’ budgets are limited, they will do
the legal stuff but not the helpful advising and coordinating work. Will there be enough money for
that positive side of the bill?

Malcolm Chisholm: Absolutely. As I said, we
have already made a start in the private rented
sector with our better renting campaign, but we will
clearly need to do much more, in conjunction with
key stakeholders, to get the message across to
people who will be affected. We intend to do that
with stakeholders as the bill progresses.

Malcolm Chisholm: Those possibilities have
been opened up by the bill because there has
perhaps hitherto been too much of a one-club
policy in terms of grants. We know from what
people have told us that, in many cases, grants
being mandatory for statutory notices—not in
Edinburgh, but elsewhere—has caused a problem
for local authorities, which would often not declare
statutory notices because they did not have the
money to back them up. Not only will more money
be provided because, as I said, the budget line is
increasing, but there is also a greater range of
possibilities for action in respect of what local
authorities can do with the money. The Scottish
Consumer Council made that point.

Donald Gorrie (Central Scotland) (LD): I will
talk about money. There are many very good
proposals in the bill, but if local authorities do not
have the resources—the people or the cash—to
make it all work properly, the bill’s provisions will
not work. Will councils have enough money?
Should you give them more money or direct them
to use their money differently?
Malcolm Chisholm: If we consider the money
in general, the budget line has certainly been
increasing. The budget line has existed in that
form for a relatively short time.

COSLA is very positive about the bill. I know that
you heard evidence from COSLA—I have read it
and the other evidence—that was positive. It
obviously had one or two points to make, but
COSLA will always argue—understandably and
rightly—for more money. I will always argue, at
each spending review, for more money for
housing, but the reality is that in comparative
terms there is more money in the budget and more
flexibility for local authorities to make the money
go further and to target it more effectively. That is
obviously also the nature of the discussion that we
will have about the specific disability issue.

When I was the minister with responsibility for
housing in 1997, one of the complaints that people
made was that private sector housing grant was
no longer ring fenced. Many people who had an
interest in housing said that the money that had
traditionally been spent on housing by councils
was therefore being spent on education or some
other worthy cause. That funding was, as a result,
ring fenced a couple of years ago. All the
indications are that far more is now being spent in
that area than was spent during the proceeding
period. The budget has been set at £65 million a
year in the spending review. There is also £10
million a year extra for implementation of the
housing
improvement
task
force
recommendations. That compares with outturn
expenditure of about £50 million a couple of years
ago. The budget is increasing.

Linda Fabiani (Central Scotland) (SNP): One
of the consistent themes throughout the evidence
that we have received has been the diversity of
the housing stock in Scotland—that confirms what
many of us know. That diversity can perhaps be
most readily described as being the difference
between urban and rural stock, with all the
attendant problems that come with housing in rural
areas, such as lack of tradesmen, different
building structures and so on. Does the bill strike a
balance between the national guidelines, which
have to be in place, and the local flexibility that is
required to enable local authorities to get the best

Even within the budget for adaptations for
disabled people, which I am sure the committee
will ask me about later, we have seen a significant
increase in the past four years; the amount of
money that is spent has doubled in that period, so
that budget line is increasing. As with any other
budget in the Executive, people can always say
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housing.”—[Official Report, Communities Committee, 11
May 2005; c 2192.]

for their stock? How does that fit in with the
housing strategies that local authorities must work
to?

What is your response to those concerns?
Malcolm Chisholm: I am conscious that that
provision is possibly the most controversial. It is
certainly the one to which I gave a lot of thought
when I first became minister. I am saying not that
we have arrived at an ideal position but that I want
to discuss some of the issues and dilemmas
around the issue. The first thing that I would say is
that the provisions are an advance on the current
situation. We can always say that the bill should
go further; no doubt there will be discussion about
whether we want to develop the proposals further.

10:45
Malcolm Chisholm: We must have national
standards. Obviously, changes are being made to
the tolerable standard, which must apply across
Scotland—it is very much the foundation of the bill.
Obviously, there is a lot of local decision making
and discretion, which will now be exercised openly
and accountably through local housing strategies.
The bill also requires open and accountable
publication of criteria for the use of the assistance
powers.

Under the status quo, we have mandatory grant
for standard amenities, which will remain the case,
and discretionary grant for adaptations. I have
mentioned that the budget for adaptations has
doubled in the past four years. However, that is
very much a discretionary grant, so we have
moved towards mandatory assistance. We are
now saying that everybody in that situation has to
get assistance. That is a development from the
position in “Maintaining Houses—Preserving
Homes”.

A balance has to be struck between local
discretion and national standards. Some of the
rural issues relate to funding. Certainly, we have
sought to address the issue through funding
allocations over the past couple of years. The
highest percentage ever of the Communities
Scotland budget now goes to rural areas—I think
that it is 29 per cent. That is another way in which
rural areas are being dealt with.
Linda Fabiani: A stark example was suggested
by a representative of a rural area—I cannot
remember which one. If someone has a stone
cottage in the middle of nowhere that is a couple
of hundred years old, it would be very difficult to
bring it up to the tolerable standard as required by
the bill, especially if Historic Scotland or another
similar body were to get involved.

The other change that I made soon after coming
into post was to say that I was still concerned that
there could be too much variation and flexibility,
and that we therefore want a power of direction in
terms of how local authorities discharge the duty. I
accept that there is room for further discussion on
that. I would be willing to consider further
movement if that would reassure members about
our commitment. I have read the evidence and I
know that some people want further movement.
However, there would be difficulties. People
invoke the English model but there would be cost
implications in such a model. That said, the fact
that there is mandatory grant in England does not
mean that more money is spent per head in
England on adaptations; in fact, more money is
spent per head in Scotland. There are reasons for
the difference; for example, England has a budget
and it has waiting lists. One local authority has a
waiting list of three years for the disabled facilities
grant. We cannot compare England directly with
Scotland.

Malcolm Chisholm: I am sure that there are
particular issues for Historic Scotland in respect of
a number of buildings. Obviously, a regime is in
place and we must take account of it. I do not
accept that that becomes an argument—if that is
what Linda Fabiani is putting—to exempt buildings
from the tolerable standard. Obviously, from time
to time, there are issues and difficulties with
Historic Scotland.
The Convener: I call Cathie Craigie.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Thank you, convener, but Linda Fabiani
covered the point that I wanted to make.
The Convener: I have equal opportunities
issues to raise. Clearly, the policy memorandum
states:

Moving towards a mandatory grant system will
have implications for funding. Ownership Options
plucked out a figure of £100 million, but we do not
know what the actual figure would be. It will be
difficult to include provision in the bill when we do
not know its cost implications or where the money
will come from. If the money is not there, the
waiting list will take the strain. I am not saying that
I am not prepared to consider whether we can
modify the proposals; I am simply trying to explain
why we ended up with the present balance. We
have to consider both mandatory assistance and

“The provisions of the Bill are not discriminatory”

in any way. However, the committee heard the
concerns of Disability Agenda Scotland and
Ownership Options in Scotland that the bill
discriminates against people with disabilities.
Disability Agenda Scotland said:
“The bill treats adaptations to private housing in a way
that restricts disabled people’s access to private
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Such measures exist already in Scottish
legislation. I will look into the additional point that
you mention but I think that it was covered by the
2001 act.

the powers of direction and guidance to ensure
that proper attention is given to this issue.
Adaptations are one of the two priority issues for
private sector housing grant. Another issue we
could consider is ring fencing the budget, if that
would reassure people. Ring fencing is being used
less and less with local authority budgets, but it
remains an option. We are committed to
adaptations as a priority, but we want to target
money so that grants go to the people who need
them most. We should not spread the money
equally across everyone, because some people
may be able to contribute to the costs.

The Convener: Thank you. It would be helpful if
you would get back to the committee on that.
Cathie Craigie: Let us move on to discuss the
bill’s proposals for housing renewal areas. The
evidence that has been taken by the committee
suggests that there is support for those proposals.
It is right for us to move from focusing solely on
housing and the old housing action areas to
provisions that seek to deal with the many
problems that exist in communities. That change
in emphasis is to be welcomed.

The Convener: A number of my committee
colleagues
are
particularly
interested
in
adaptations. I do not want to go into the details of
what is or is not in the bill, but I want to ask about
the overriding policy commitment to equal
opportunities. Under a provision in the Housing
(Scotland) Act 2001, ministers and local
authorities must ensure that the functions that are
conferred on them by the act are carried out in a
manner that encourages equal opportunities.
However, there is no similar provision in the
Housing (Scotland) Bill. Is the Scottish Executive
willing to reconsider that? Is the provision
necessary, or is there a reason why the bill does
not contain one?

The difficult process that local authorities and
individual owners must go through in order to
establish a housing action area takes years. I do
not mean just a couple of years—the process
seems to go on for ever. Will the process that will
require to be followed to declare a housing
renewal area be speedier and less bureaucratic
than the previous process?
Malcolm Chisholm: It will certainly be a more
flexible process. We do not want it to take as long
as some of the current procedures. The process
will be driven by local authorities, although certain
requirements will be placed on them. This is one
of the areas that COSLA was not so keen on, but
we think that authorities should have a plan to deal
with BTS housing and the timescales that are
required to address it. We do not want a
protracted process, which has sometimes marked
the housing action area regime in the past.

Malcolm Chisholm: I think that that is an
omission; we would certainly be keen to have such
a provision.
The Convener: That is very helpful. I do not
think that we should always follow the way things
are done at Westminster; we can do our own
things. However, Cathy Peattie, the convener of
the Equal Opportunities Committee, has contacted
me to raise a concern that has been expressed in
her committee. The Westminster Housing Act
2004 includes a duty on local authorities to assess
the accommodation needs of Gypsies and
travelling people who reside in, or who resort to,
their district. However, no similar provision has
been included in Scottish legislation. Is there a
reason for that?

Cathie Craigie: Given that the housing renewal
areas will be concerned with much more than just
housing, how will the new arrangements be
driven? How will funding be allocated? Will
Communities Scotland still be involved? If we are
looking to bring a number of houses into better
condition, so that people will want to buy or rent
them, and if we want to work in the community and
improve the amenities in an area, how will that be
funded?

Malcolm Chisholm: What was the specific
provision that the English act introduced?

Malcolm Chisholm: The funding must come
from the general private sector housing grant. I
know that there are concerns about whether local
authorities will focus on that area of work, which is
why we want the whole process to be more
transparent. Authorities will require plans for BTS
housing, and they will know exactly how much of
their resources are being concentrated on that. A
couple of weeks ago, I visited some BTS houses
in Glasgow; many such issues were raised with
me there. We want to ensure that such plans exist
and that local authorities’ actions in that regard are
transparent. The funding could integrate with what

The Convener: In England, the 2004 act places
a duty on local authorities to assess the
accommodation needs of Gypsy Travellers. Is the
Housing (Scotland) Bill the appropriate vehicle for
us to place a similar duty on local authorities in
Scotland?
Malcolm Chisholm: The Housing (Scotland)
Act 2001 covers Gypsy Travellers as part of the
local housing strategy. I will look again at the
Housing Act 2004. The section that I was aware of
was section 209, which is headed:
“Protected sites to include sites for Gypsies”.
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Communities Scotland is doing, but the lead
responsibility lies with local authorities.

2320

Patrick Harvie: Okay. In other words, the
efficiency of heating is not specifically mentioned.

Patrick Harvie (Glasgow) (Green): I will come
on to several issues around the tolerable standard.
Linda Fabiani and I will share the questions. The
Chartered Institute of Housing in Scotland raised
the issue of the phrase “satisfactory thermal
insulation”, and suggested that it would be
preferable for the tolerable standard to refer to the
overall energy performance of properties, which
would also cover other factors. On a related issue,
it has been made clear to us that the target of
national home energy rating 2—or NHER 2—is no
hurdle at all for most properties to get over. Could
you address some of the issues around thermal
efficiency and whether the tolerable standard,
rather than simply insulation, will address that?

Malcolm Chisholm: Not specifically.
Patrick Harvie: Has a target date been set for
when the thermal efficiency component of the
tolerable standard should be met? That was one
of the recommendations that Friends of the Earth
made in its evidence to us.
Malcolm Chisholm: That will be expected to be
achieved once the legislation is in place.
Patrick Harvie: Before I pass over to Linda
Fabiani, I turn to lead content in drinking water. I
was pleased to hear that, like me, you were
impressed by the Scottish Consumer Council’s
submission. The SCC mentioned the housing
improvement task force’s recommendation about
having a standard for lead in water. Its perception
was that the existing standards are not being
applied consistently and that it would be
appropriate for the tolerable standard to address in
some way the problem of lead in drinking water.
Has that been considered?

Malcolm Chisholm: The tolerable standard is a
minimum standard. I have read all the evidence,
and the energy efficiency bodies obviously want
more to be included in the bill, but we must strike a
balance. We are committed to improving the
energy efficiency of housing as a whole. We
cannot set the tolerable standard as a desirable
standard; it will be the minimum standard that is
required. This will be the first time satisfactory
thermal insulation has been included in the
tolerable standard, which represents an advance
on what is in place at the moment. Guidance will
be issued on interpretation of the tolerable
standard, including where it concerns thermal
insulation. The guidance will be drawn up by an
advisory group of experts. Progress has been
made on that.

Malcolm Chisholm: The existing tolerable
standard includes a requirement to have an
adequate piped supply of wholesome water. That
is the way in which the matter has been dealt with
hitherto. I am happy to consider the issue further,
but the existing standard ought to cover lead in
drinking water.
Patrick Harvie: Will assistance be available for
addressing that problem?
Malcolm Chisholm: Local authorities already
provide such assistance.

I remind the committee that, beyond the
tolerable standard, we have the target of reducing
by 20 per cent the number of houses with poor
energy efficiency by 2006, which will be reviewed
when we get the results of the next Scottish house
condition survey. We have that general target as
well as the BTS provision.

Linda Fabiani: What has struck me throughout
our evidence taking is that everyone wants the bill
to work. The approach has been highly
constructive; no one who has given evidence has
been against what we are trying to do. That said,
genuine concerns have been raised on some
elements of the bill. The Scottish Association of
Building Standards Managers was worried about a
lack of co-ordination between different housing
legislation—for example, between the Building
(Scotland) Act 2003 and the bill—and a lack of
clarity over whether building standards or tolerable
standards were being worked to. It suggested that
some form of protocol be set up, to which it would
be easier for the different disciplines within
councils to work. Would you be willing to address
that in the guidance that you produce?

11:00
Patrick Harvie: The tolerable standard will
mean that work will be done on some properties,
but given that there are properties that cannot take
insulation for whatever physical reason, would it
not be appropriate for the tolerable standard to
mention efficient heating?
Malcolm Chisholm: Satisfactory heating is one
of the criteria for the tolerable standard, so heating
is already covered. Insulation is the new element.

Malcolm Chisholm: I read the evidence of the
SABSM and, in a way, it made a general point. I
would be interested to hear about specific
examples of situations in which problems are
envisaged. Although the two pieces of legislation
deal with related matters, they cover discrete
areas and there are certainly no contradictions

Patrick Harvie: Is the efficiency of heating—
rather than the fact that it is merely satisfactory—
already covered?
Malcolm Chisholm: The criterion is couched in
general terms, such that heating should be
satisfactory.
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between them. I am conscious of the issue and, if
people think that there might be problems, we
could consider doing some work to resolve them.
It would be best if people could give us specific
examples of cases in which problems might arise.

struck, but that is not an argument against having
a repairing standard.
Mary Scanlon: I just wondered where the
money would come from. I do not want to stray
into the territory of other members’ questions, but I
was thinking about the SRPBA’s evidence and the
£67 surplus. If someone were to apply to a local
authority for assistance, they would be able to get
advice, a grant or a loan. In what circumstances
might someone be entitled to that grant or loan?
Many people will not want to take out loans, but
they might not have the money to invest in their
property to bring it up to the standard. Who will be
eligible for a grant or a loan?

Linda Fabiani: Perhaps the committee could
ask the SABSM for more information on that.
Mary Scanlon (Highlands and Islands) (Con):
My question is on the repairing standard. Quite a
few witnesses spoke about the need to achieve a
balance between having a reasonable standard of
repair and not forcing landlords to leave the
private rented market because the additional
burdens would be too much. A witness from the
Scottish Rural Property and Business Association
told us that the homes that he manages generate
an average annual surplus of £67 per property.
Therefore, it would be difficult to achieve the
repairing standard in old properties by reinvesting
the surplus. How can you strike a balance
between improving standards in the private rented
sector and ensuring that there is an adequate
supply of private rented housing?

Malcolm Chisholm: It will be for local
authorities to come up with schemes of assistance
and set out the criteria for eligibility. In some
areas, the private rented sector is particularly
important—Edinburgh is perhaps an example—
and the local authorities in such areas might well
decide that a grant would be an appropriate use of
funds. They might equally decide that it was more
appropriate to offer a loan.

Malcolm Chisholm: We want to strike that
balance. When I read the evidence, I was
conscious that we could be criticised from both
sides on the matter. Some groups want to know
why we have gone beyond the repairing standard
for social rented housing by including fixtures,
fittings and furnishings, which is a highly
appropriate approach to private sector renting.
Equally, other groups asked why we were not
following the Scottish housing quality standard; I
think that that view is based on a
misunderstanding, because the repairing standard
in social rented housing is quite distinct from the
Scottish housing quality standard. However, the
point is that we have been attacked from both
sides. We believe that the proposed repairing
standard takes a significant step forward in
relation not just to what tenants can expect but to
how they can exercise their rights. Tenants will no
longer have to go to court to do that; they will be
able to go to the new private rented housing panel.

Mary Scanlon: Under section 12(c),
repairing standard duty would not apply to

Several people asked whether the tenancies of
forestry workers, fish farm workers and estate
workers would also be exempt. Will you consider
the matter at stage 2?
Malcolm Chisholm: I think that the answer is
yes, they will be, but the question is certainly for
stage 2.
Donald Gorrie: Several groups that gave
evidence to us thought that the private rented
housing panel’s remit could be extended not only
to cover the repairing standard, but to deal with
disputes about matters such as management
standards and rent deposits. The panel could
arbitrate or mediate several types of dispute,
including those about adapting a house to meet a
disabled person’s needs. Does scope exist to
amend the bill constructively to widen the panel’s
remit?
Malcolm Chisholm: We are considering
whether the panel could have such a role in the
longer term, but that would be subject to a wider
review. The Chartered Institute of Housing in
Scotland has proposed a much wider role for the
panel, but what the panel can do is balanced with
what will go to the courts. We have focused on
implementation of the repairing standard, in which
the bill proposes a role for the panel.

Malcolm Chisholm: The National Union of
Students did not argue against the repairing
standard; indeed, it welcomed the proposal. The
NUS was worried about the possible effect on
rents of fees for houses in multiple occupation, but
there will be a new ministerial power to regulate
such fees. The extent to which higher standards
will increase costs or drive people out of the
market is obviously an issue in any regulation of
the private rented sector. A balance must be
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“a tenancy of an agricultural holding”.

Mary Scanlon: Do you agree with the National
Union of Students and others, who said that any
additional costs on landlords would simply lead to
rent increases? There has already been a
significant reduction in the buy-to-let market.
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Donald Gorrie: Do you agree to the general
principle that the more things stay out of court, the
better? I can see that, as a minister, you do not
want to rush into something without thinking about
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it properly, but do you agree that, if the panel
could deal with disputes and keep them out of
court, that would benefit everyone?

2324

problem, someone who cannot afford to do so will
be bailed out if they go through the right
procedure. The same principle might apply to
people who cannot afford to contribute to a sinking
fund. Indeed, the principle behind the Chancellor
of the Exchequer’s new policy on purchasing
houses could well apply to the maintenance of
houses, in that, if a council bails a person out, it
could make back the money when the house is
sold on. Would that not solve the problem?

Malcolm Chisholm: I am prepared to examine
proposals on that. What is in the bill is based on
the housing improvement task force’s suggestion
that expansion of the role should be limited,
although I accept that you may say that we have
followed
some
of
the
task
force’s
recommendations too closely. The counterargument is that we had an inclusive group of
which most of the relevant stakeholders were
members.

Malcolm Chisholm: A sinking fund might well
be required as part of a maintenance plan, but
imposing the same requirement on everyone is a
different matter. How many times would a local
authority have to intervene to ensure that
everyone contributed to such a fund? It would be
difficult to enforce such an arrangement and there
would be a lot of resistance to it. We believe that
our proposal would be better for any situations that
might arise. If failure is the trigger, why should we
impose such a measure on people who might
already
be
making
perfectly satisfactory
arrangements to look after their property?

We will research the evidence before
determining whether introducing a Scottish
housing tribunal, as suggested by the Chartered
Institute of Housing, would be a more effective
way of resolving disputes between landlords and
tenants on matters other than repairs. We are
prepared to examine that, but we have not yet
done the work to provide for such a body in the
bill.
Donald Gorrie: That is helpful. I will move on to
maintenance orders. Is the balance right between
the powers of tenants or owners and the councils’
power to decide what happens with maintenance
plans? Would a better option not be some sort of
maintenance account or sinking fund? I know that
your advisers think that that may all be too difficult,
but would the gains from having such a fund
outweigh the difficulties? The system that you
propose may also have difficulties.

Scott Barrie (Dunfermline West) (Lab): In
response to the convener, you said that there
might be some movement in the area of
adaptations for disabled occupants. I was also
interested to hear you say that having a
mandatory grant scheme does not necessarily
mean that more money is spent. You pointed out
that budgets are capped and said that, in some
local authority areas south of the border, there are
considerable backlogs and waiting lists and that, in
Scotland, we are already spending a greater
amount per capita on disabled adaptations. I will
certainly reflect on those comments.

Malcolm Chisholm: I do not want to sound glib,
but, again, that is a matter of balance. Local
authorities may require sinking funds as part of a
maintenance plan, but the Chartered Institute of
Housing suggested compulsory sinking funds for
everyone. That is a different proposal, which
seems to have practical difficulties. For example,
what if somebody could not afford their
contribution?

However, the Disability Rights Commission has
expressed concern that, unlike disabled people in
England and Wales, disabled people in Scotland
will have no rights to assistance from
organisations such as the DRC. How can we
address the commission’s inconsistent role
throughout the United Kingdom to ensure that
tenants in Scotland have access to the same level
of support as people in other parts of the UK
have?

We have achieved the right balance. A
compulsory
sinking
fund
would
present
enforcement difficulties. As I said, a fund may be
required for a maintenance order, which is the
right approach to adopt. More generally, the new
category of maintenance order expands councils’
powers to intervene earlier. That is a key provision
for the bill’s general objective of improving the
quality of private sector housing.

Malcolm Chisholm: Although I certainly want
the DRC to have the same role in Scotland, we do
not have the power to put such a measure into the
bill. We could seek to have that done at
Westminster at the next appropriate opportunity,
perhaps during the passage of the Equality Bill.

11:15
Donald Gorrie: Would having a sinking fund not
help by enabling earlier intervention? After all, if
we address a problem only when it occurs, it may
be too late to do anything about it. It seems to me
that the principle behind a good part of the bill is
that, if people are compelled en bloc to deal with a

Scott Barrie: Is the matter being actively
pursued? When we heard that evidence, I and
other committee members felt that it was a glaring
omission.
Malcolm Chisholm: Yes. The problem relates
to the timescale for the legislation. I am quite
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happy to look at the English situation with regard
to a whole range of proposals. However, given
that the Equality Bill was introduced only two
months ago, we did not have the opportunity to
consider its provisions when we were forming our
legislation. As I have said, we cannot put any
provisions regarding the DRC into our legislation,
but I am certainly keen to have the same
arrangement in Scotland.

Scott Barrie: Groups representing disabled
people suggested in evidence to us that none of
the proposals made them believe that local
authorities will be able to reduce the significant
number of disabled people who are unsuitably
housed. How will the bill’s provisions address that
critical issue? How will we ensure that disabled
people get the adaptations that they need?
Malcolm Chisholm: There are two categories.
In respect of the private rented sector, the bill
represents progress, because it provides rights
that do not exist at present. I know that there are
concerns about the precise formulation of those
rights, and you may want to ask about that.

Scott Barrie: Again, in response to the
convener’s earlier question, you acknowledged
that the evidence that we had heard indicated that
disabled people in Scotland had fewer rights with
regard to the funding of adaptations and that
grants would often be lower than those in other
parts of the UK. Concern was also expressed that
a postcode lottery might emerge as local
authorities take different approaches to funding
adaptations. How will you ensure that any scheme
in Scotland is uniform and that we do not end up
with people in different parts of the country
benefiting in different ways?

I argue that the bill also represents progress in
respect of owner-occupiers. I refer to the
directions and guidance relating to mandatory
assistance. It might be reasonable to describe the
way in which discretionary grants are applied at
present in different local authorities as a bit of a
postcode lottery.
Christine Grahame (South of Scotland)
(SNP): I have a brief question about section 69 of
the bill, on which you have touched. I accept that
there will be guidance on the availability of
assistance, the amount of assistance to be
provided and what local authorities must do when
preparing information. I also accept that there
should be some flexibility. What would be your
position if you were unhappy with the statement
made by a local authority or the criteria that it set
for providing assistance, approving expenses and
so on? Would you have a role in that situation,
while continuing to allow the local authority
freedom to exercise its rights?

Malcolm Chisholm: I share that concern, which
is why I have moved towards having powers of
direction and guidance. I am quite happy to reflect
on whether we need to take things further and I
look forward to hearing the committee’s views on
the matter.
On your comment that more money is given to
individuals in England, I should point out that, in
England, there is an absolute cap of £25,000 and
that the bill seeks to remove the cap in Scotland.
As a result, it goes beyond the English provisions.
I understand concerns about variation between
local authorities. However, that is a problem with
the present system. We have a discretionary grant
system and there is considerable variation
between the amounts that local authorities spend
on adaptations. One might say that the variation
results partly from the fact that local authority
areas contain different numbers of people with
disabilities, but that is unlikely to be the sole
reason.

Malcolm Chisholm: We could have a role. The
area to which I have given most thought is rights
for disabled people. The formal answer to your
question is in section 91 of the bill, which states:
“The Scottish Ministers may give directions to local
authorities in relation to the provision of assistance under
this Part.”

We will have the power to do that. I am most
conscious of the need to exercise it in relation to
disability, but that is not to say that it might not
apply in other areas.

We have moved forward on mandatory
assistance. Through the guidance to which I have
referred, we can move towards having greater
uniformity. If people want, we can consider
extending the guidance. The option of regulations
would give the Parliament a more formal role in
the process, which members may regard as
appropriate. I have mentioned ring fencing,
although that is unpopular with local authorities
and others. Whatever option we choose, I am
keen for us to avoid great variation in the rights
that disabled people have. That is why we moved
on mandatory assistance, guidance and powers of
direction. If those measures are not thought to be
adequate, we can look to move further.
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Christine Grahame: I appreciate what you say
about the power to give directions, which I had not
noted. However, if you gave directions and a local
authority replaced or revised its statement but you
were still unhappy with the way in which it was
dealing with adaptations and funding for disabled
people, would you have a role? Could you take
punitive measures—for example, in relation to
funding—if you were unhappy with what the
authority was doing? What would happen if it were
harder to get adaptations in an area because the
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money was not ring fenced and the authority was
using it for other purposes?

might create for someone’s mortgage. That is
important from the point of view of an individual
who is in that situation, but from the local
authority’s point of view a greater concern would
be the lack of assurance that the money would be
recoverable at the end of the period. The existing
charging order, under which an annual payment is
made, gives local authorities a lot more
assurance.

Malcolm Chisholm: For the past couple of
years, private sector housing grant has been ring
fenced, so it is controlled by the Scottish Executive
and, ultimately, the Scottish Parliament. The
present arrangement is that local authorities get
the money in part informally and in part by bidding
for it. If directions are not followed, the Executive
has direct financial control.

Cathie Craigie: Local authorities, including the
one in my area, point out that many people have
equity in their home but no extra cash to cover the
annual payment. Those authorities suggest that it
would be better for local authorities to recover the
money plus interest when the property is sold.
COSLA has taken on board the difficulties that the
Council of Mortgage Lenders has highlighted, but
it still believes that the need to recover money for
the public purse could be better met so that there
is no competition between the CML and the local
authority about who gets the equity that is left after
the property is sold. It is often many years before
the property is sold and its value will have
increased.

Christine Grahame: You do not have a role.
What I am getting at is—
Malcolm Chisholm: We
directions and in finances.

have

a

role
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Christine Grahame: But that would be it. You
would not intervene.
Malcolm Chisholm: That seems quite a lot to
me.
Christine Grahame: If a health board
misapplies funding, ministers can intervene, but if
a local authority misapplied funding or you were
not happy about what it was doing, you would not
intervene.

Malcolm Chisholm: There are two points in
that. Releasing equity is one thing and local
authorities certainly have an option to give equity
loans—with the consent, obviously, of the home
owner. The issue about charging orders is more
likely to arise when someone is not willing to pay
their share. In such cases, the local authority has
no assurance that the money will be paid at the
end of the period. Equity loans are still an option,
under which equity is released from the house and
paid back when the house is sold.

Malcolm Chisholm: The relationship between
the Executive and health boards is different from
the relationship between the Executive and local
authorities. There is always a balance, to use that
word again. Sometimes we are criticised for
intervening too much and sometimes we are
criticised for not intervening enough. On the
specific issue to which you refer, I am confident
that, in the direction power and the financial
power, we will have enough levers to deal with the
problems that you have in mind.

Cathie Craigie: Are you discussing the matter
with COSLA and local authorities? It is clear that
COSLA and the CIHS are not happy with the bill
as it stands.

Cathie Craigie: COSLA expressed concern in
its evidence to us that the proposals for making
charging orders should be more flexible. There is
also concern that it would have been better for the
bill to follow the housing improvement task force’s
recommendations in that respect. Will charging
orders give local authorities the ability to recover
costs and the flexibility that they need to do that?

Malcolm Chisholm: The situation is dynamic. I
read COSLA’s evidence but have been told that,
following discussions, local authorities now see
the difficulties that are involved. I am sure that the
issue will arise in later discussions on the bill, but I
have been told that more local authorities now
accept the difficulties that would arise as a result
of the proposal.

Malcolm Chisholm: Local authorities have a
number of ways in which to recover debts,
including inhibitions, standard securities and the
existing charging orders. I am aware of the other
model—the modified charging order, as it were—
and I note the evidence that COSLA gave on that,
although I am told that some local authorities have
now realised that it contains problems. From their
point of view, the biggest problem with that
arrangement would be that there was no
guarantee that the debt would be paid. That would
be a disincentive for any local authority to apply
the model.

11:30
Cathie Craigie: The committee has taken
extensive evidence on the scheme of assistance
for housing purposes and we have heard strong
views on the need for flexibility to allow local
authorities to determine what is best for their area.
Will the bill allow national consistency and local
flexibility in relation to the scheme of assistance?
Malcolm Chisholm: It is a matter of balance,
which is my favourite word today. Obviously, local

The issue that has attracted the most attention is
the first charge status and the problems that that
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authorities will need to think about what will work
best for their area and they will have to publish
criteria, but in general this is about helping those
who need help and doing so cost effectively so
that as many people as possible are helped. The
key point is that we want to help more people and
we want more work to be done—indeed, that aim
was the housing improvement task force’s starting
point. I think that the cost of dealing with urgent
disrepair has been estimated at around £5 billion.
We must get things done more quickly, but that is
difficult within the current, inflexible grants system.

Cathie Craigie: What would the implications be
for private sector housing grant budgets if local
authorities decided that the loans-based approach
was not appropriate in their circumstances?
Malcolm Chisholm: Obviously, given the fact
that repayments are made, loans help local
authorities over time. However, in the first year or
two, the money will come out of the budget
regardless of whether it is paid out as a loan or a
grant. Are you implying that, if loans are not taken
out, more money will be required?
Cathie Craigie indicated agreement.

As I said, local authorities must think about what
is best for their area. There must be flexibility, but
ministers will be able to use powers of direction if
there is a case for greater consistency. We do not
want to direct people inappropriately, but we
certainly want to have such powers because that
will reassure people—I hope—that local
authorities will not behave in an unacceptable or
irresponsible way.

Malcolm Chisholm: No doubt some local
authorities would argue that. That is obviously the
case over time. If grants are used all the time,
more money is required, although what has
sometimes happened when grants have been
used all the time is that work that should have
been done has not been done. Local authorities
will always argue for more money, which is
reasonable. You know the situation: we must
balance the budgets and do the best that we can.
We think that our proposals will let the money go
further and allow more work to be done.

Cathie Craigie: We have heard evidence from
witnesses from rural communities that dealing with
disrepair can be much more expensive in rural
areas than in city centres. My local authority gave
examples from North Lanarkshire. Scotland-wide,
more homes are in need of repair, but there are
home owners in that area who are on low
incomes. Will the scheme allow local authorities
flexibility in order to meet people’s needs through
grants and loans?

Mary Scanlon: I will move on to my favourite
subject: the single survey. You said that you were
impressed by the evidence from the Scottish
Consumer Council. The council expressed its
disappointment that it proved necessary to
introduce a compulsory scheme. What is your
justification for making the single survey
mandatory, given that only 74 out of 1,200 surveys
were done? Why were those involved in the
steering group not consulted about your decision
to make the survey compulsory? They were quite
shocked when you made the announcement.

Malcolm Chisholm: Obviously, grants could still
be used. Some local authorities are keen on
grants and there is nothing to stop them continuing
to use grants. We have dealt with rural issues in
general and funding issues if costs are higher in
rural areas. One would expect rural local
authorities to take those circumstances into
account.

Malcolm Chisholm: The Scottish Consumer
Council indeed had the concerns that you have
indicated. However, in the written evidence that it
submitted to the committee, which I have read, it
was supportive of the underlying objectives of the
bill, which are, as you know, to reduce the
incidence of multiple surveys; to improve the
quality and extent of the information that is
available to purchasers; and to address the
problems that have been caused by the setting of
artificially low upset prices in order to stimulate
interest in properties.

Cathie Craigie: The difficulties that local
authorities may experience in trying to provide
loans and the difficulty of working out loan
schemes in 32 different council areas have been
brought to our attention, and it has been
suggested that a national loan scheme would be a
better way forward. Local authorities could share
the overall administrative costs of the scheme and
there could be expertise in one place as opposed
to having 32 different departments. The bill does
not preclude such a scheme, but will the Executive
consider providing for it in the bill?

The single survey is certainly in the interests of
buyers and it is certainly in the interests of the
state of the private housing stock, which should be
a matter of concern to us all. It is not in the
immediate, short-term interests of sellers, who
were the people who were in control as far as the
pilot was concerned, subject to the advice that
they received. In that sense, you might say that
the pilot was doomed from the start to have only a
small number of people participating in it.

Malcolm Chisholm: Local authorities grouping
together to provide loans—which the bill certainly
allows—would probably be more cost effective
and we will continue to explore the practicalities of
that. However, although nothing in the bill prevents
that from happening, I am not sure whether local
authorities would want the bill to go as far as
insisting on such a scheme.
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Nevertheless, it was important to have the pilot
and we will analyse the results alongside the
precise details of the scheme. We will continue to
work with stakeholders on that.

survey. The energy performance certificate is, as
you say, required by the European directive, but I
am sure that we all think that introducing it is a
desirable step anyway.

Some issues still have to be resolved. You say
that members of the steering group were shocked.
A meeting was held with them on 22 February, at
which they were asked whether any alternatives
were available to address the problems of quality,
multiple surveys, low upset prices and the various
other issues that the survey seeks to address. It is
fair to say that no new ideas were forthcoming.
Basically, the matter was left at that. I decided to
make a statement on the matter before the
parliamentary proceedings for the bill started
because I thought that it was a service to the bill
and to the committee to do so.

I think that the advantages of the proposal are
so overwhelming that the majority of people will
see the merit of it and the evidence is that that is
the case. Our basic objective in the bill is to
improve the quality of private housing stock in
Scotland, and it is ridiculous that people can buy
houses without having that information available to
them. The most effective way of making that
information available is through the single survey
so that people do not have to go through multiple
surveys. The move to a single survey is a big
culture change and it is a radical step. There are
some problems, but they will be addressed in the
implementation of the proposals. Notwithstanding
that, the basic reasons for the introduction of the
survey, which were supported by the housing
improvement task force, mean that we have taken
the right decision.

Mary Scanlon: Will you involve the single
survey steering group in the analysis and
evaluation of the 74 surveys that were carried out?
Malcolm Chisholm: The steering group is
involved. It meets on an on-going basis and it will
certainly be involved in that.

Mary Scanlon: Do you accept what the Scottish
Consumer Council says about the problems for
people on a low income with low-value properties
in areas of low demand?

Mary Scanlon: I turn to another part of the
evidence from the Scottish Consumer Council
about the scheme. It has highlighted the

Paragraph 215 of the financial memorandum
states:

“potential difficulties it may bring for disadvantaged buyers
and sellers, who may be on low incomes and/or be buying
or selling low-value properties.”

“£400 would be a reasonable estimate of the average
cost.”

The council is also unsure about how effectively
the scheme will be enforced.

It also states:
“The cost of this survey will again depend upon the size
and value of the property and the competitive nature of the
market”.

Let us consider the information that must be
made available. There must be a valuation, to cost
around £150; a single seller survey, allegedly at
£400, although the Law Society of Scotland
believes that it will cost £850; a purchasers
information pack; energy certification, which is
required under European Union regulations; and
latent defect insurance. How does someone on a
low income with a low-value property find the
money to get all that in place before they put the
property on the market? A house might take 12
months to two years to sell. Have you had talks
with the Law Society and the Royal Institution of
Chartered Surveyors? Are solicitors willing to pay
for the information in advance and wait for the
house to sell until they get their money back, or
will the money have to be paid up front by the
seller?

How will the competitive nature of the market
impact on the information in a survey? How can
that make the survey more or less expensive?
Malcolm Chisholm: It is the cost of the work, is
it not?
Mary Scanlon: But the work is the same,
whether there is low demand or high demand in
the market. Surely it is about the quality of the
survey.
Malcolm Chisholm: I should not have to lecture
a Conservative about the merits of competition.
That is a fact of the market, so it is not a great
mystery.
Admirably, you concentrate on the poorest
sellers, but those people are also the poorest
buyers, who are the most vulnerable people and,
arguably, the most in need of the single survey. I
realise that if people concentrate on sellers, the
single survey can appear to be an extra
imposition. However, I point out, first, that sellers
are also buyers and, secondly, that as the scheme
works out the price will not necessarily be borne

Malcolm Chisholm: That question cannot be
answered, because the market will determine the
precise details of payment arrangements and so
on. I am sure that different arrangements will be
offered and will apply. I accept that there are
different views about the overall sum, but the
RICS goes along with the figure of £400.
The purchasers information pack is obviously
the overarching pack that will contain the single
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only by the sellers. That cannot be enshrined in
legislation. Again, I am afraid that some of that
depends on the market and what effect it has on
the price of the property and so on.

to be sold, people will not even know whether they
will sell. Nowadays, the practice is for solicitors to
get those outlays up front and get the money in
the bank in case the party concerned is unable to
sell the house and the solicitor is landed with a bill
for which no money is paid. After all, solicitors are
also running a business. Although the pack is a
good enough idea, the timing of it appears to me
to be wrong. The problem is that the survey will
need to be carried out before the seller knows
whether there is a market for the property. Would
it not be better if, as was suggested to us in
evidence, the property was marketed and the pack
was put together at the same time? In that way,
the seller who was not getting any bites would not
have to go to all that expense, which might need
to be incurred again five or six months down the
line.

We must consider the matter in the round. I am
not dismissing the point that the Scottish
Consumer Council makes, but when we consider
the single survey in the round we see that it is in
the interests of low-income house owners as well
as more affluent ones.
Mary Scanlon: I think that as I lectured on
economics for 20 years I know a wee bit about
markets and supply and demand. Perhaps the
minister would like to tell me whether a survey is
likely to be more or less expensive if a market is
more or less competitive, and why?
Malcolm Chisholm: I imagine that a market will
develop and that different prices will be offered.
That is not something that we can predict with any
certainty.

Malcolm Chisholm: I noticed the similar
proposal that was made by, I think, the Glasgow
Solicitors Property Centre. The committee has not
heard from any of my officials, so I will pass that
question to Neil Ferguson, who is the expert on
single surveys.

Mary Scanlon: It is the same survey whether
the market is hot or cold.
Much has been said about the shelf-life of a
survey. We have also been told that dry rot
progresses at a metre a month. If someone does
not sell their house for 12 months or two years,
how often will they have to get a new survey
done? That could be very costly for people with
low-value properties in areas of low demand.

Christine Grahame: Perhaps that means that
the minister did not like my question.
Neil Ferguson (Communities Scotland): The
timing of the pack in relation to when the property
comes on to the market is an issue. The problem
with not presenting the valuation at the beginning
of the marketing process is that the seller would
not have the guidance of an upset price, so we
would miss that objective. Also, such information
is needed when the property is first marketed
because it gives the seller the opportunity to effect
any outstanding repairs. Obviously, if that
information were not available up front, that
opportunity would be missed. If sellers have the
full single survey in their possession, they should
be able to see what is wrong with their property
and make amendments before putting it on the
market. It will be in their interests to do that. For
those reasons, the housing improvement task
force felt that a pre-sale survey would be better
than one that was carried out during the marketing
process.

11:45
Malcolm Chisholm: Options for addressing that
issue are still being considered. We could—dare I
say it—do nothing and leave the market to resolve
the issue. Alternatively, we could include a
valuation in the single survey and create a
mechanism for refreshing the valuation after a set
period of time. Another option would be to exclude
a valuation from the survey. I am not particularly
attracted to that last option, but it is still being
considered. Obviously, the stakeholders are
involved in considering those issues—I am sure
that the committee will approve of that—so let us
see what they come up with. I suppose that I
favour the second option of refreshing the
valuation, given that the valuation is the element of
the survey that is most likely to date quickly, but let
us see what the experts say.

Christine Grahame: But how will someone
who, say, bought their council house and has no
capital pay for those speculative outlays when
they will not know whether the property will sell?
That is a huge issue. If, in the course of marketing
the house and putting the pack together, some
structural faults are found, they can be remedied
or reflected in the purchase price or the seller can
undertake to withhold money for the works that
need to be carried out. Contractually, there may
be ways round the problem. I am trying to be
helpful to the person who wants to sell their
house—I am not trying to be difficult, but this is a

The Convener: The issue is of great interest not
only to Mary Scanlon but to Christine Grahame.
Christine Grahame: I want to return to the
issue of what the pack will mean for sellers who
want to move but who do not have much money
and whose current property is in an area that is
not in high demand. In such cases, no firm of
solicitors will carry outlays of the order of £700,
£800 or £1,000. If four or five such properties are
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huge problem that could lead to stagnation in the
property market if it stops people working their
way up.

2336

Malcolm Chisholm: That is not a point that has
been made before.
Patrick Harvie:
considered.

Malcolm Chisholm: In the submissions that the
committee has received, that is the only feature
that would cause me concern. I am told that there
is no evidence that the proposal would have that
kind of effect, which would obviously not be
desirable in any way. However, the concern that
has been raised can certainly be reflected on
further. As I said, I read the Glasgow Solicitors
Property Centre submission, which I thought
sounded like an interesting idea and I asked
people what they thought about it. The issue can
certainly be raised in the stakeholders group, but it
does not seem to have found much favour given
the objectives of the single survey. I would hope
that payment arrangements can deal with the
problem of people who do not have that money up
front. I assume that your concern is that someone
will be asked to pay right away and will not be able
to do that. If someone has a house to sell, I
assume that they will have money coming to them
in the near future.

So

that

has

not

been

Malcolm Chisholm: No.
Patrick Harvie: Okay. I will move on by
returning to my other favourite topic, energy
efficiency—
The Convener: Mr Harvie, before you move on
to that issue, I remind you that we have not
finished our questioning on the single survey.
Patrick Harvie: I am sorry.
The Convener: As the convener, I have the
responsibility of ensuring that all issues are
explored properly.
Patrick Harvie: I am sorry, convener; I thought
that you said I should move on to that section.
The Convener: In your enthusiasm, Mr Harvie, I
will overlook it.
I want to ask about the exclusion from the
requirement to have a single survey of properties
that people are exercising their right to buy. The
committee has taken some interest in evidence
that to exempt properties of that kind is not in the
interest of people who are exercising their right to
buy, as they will be disadvantaged as a result.
Although someone is living in a property, they do
not necessarily know about all the structural
difficulties in their home. What consideration did
the Executive give to the issue and would you be
willing to reconsider it?

Christine Grahame: Only if they sell it. My point
is that the solicitor or person acting will not risk
their business. Perhaps they have five properties
on their books and, with all the outlays that are
going on, they will want the money.
On the business of the shelf-life, there are
issues for lenders and not only in terms of
valuations. It is all very well to have a structural
survey, but not one that has been sitting around
for four months or so. I suspect—the minister can
advise me on the matter—that lenders are saying
that a further survey will be required. They will not
be happy to lend money on the basis of an old
survey.

Malcolm Chisholm: Certainly, a lot of
consideration was given to it. I am always willing
to reconsider, if the committee makes a case for a
different arrangement. Obviously, difficulties may
arise for some people if they have to pay up front.
That was being impressed on me in the last
discussion. Your question moves the discussion in
the opposite direction. I am now being asked why I
am not making people pay up front. Those people
may feel that they do not need to do so, as they
might have lived in their house for 10 or 20 years
or whatever. Again—dare I say it—it is a matter of
balance.

Malcolm Chisholm: We will have to see what
the lenders have to say about that. As I said,
different shelf-life options are being looked at.
Most concerns at the moment are being
expressed about the valuation.
Patrick Harvie: I will follow up on one of the
points that Christine Grahame made before I move
on. There was a difference of opinion between you
and Christine Grahame. You said that, as people
have a house to sell, payment arrangements could
be made to reflect the fact that they have money
coming in. Christine Grahame made the point that
a business might not take that risk, because some
properties will not sell. Even if the reality is closer
to your argument, there will still be some interest
payable or charge based on the fact that a
company is taking on a risk. Would you accept
that it is at least likely that people on low incomes
will pay more for those surveys than people on
high incomes?

Certainly, we want more information to be made
available. That is required in the bill. More
information should be made available to those
who seek to buy their council house or housing
association accommodation. That seems to be the
right approach. The objectives of the single survey
on such issues as multiple surveys and low asking
prices do not match the situation of someone
buying their own house.
The approach that we have adopted is that more
information should be made available. As I said, if
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people want us to look again at the issue, I am
happy to do so.

Malcolm Chisholm: Are you talking about
targets for improving energy efficiency, rather than
for the provision of information on the matter?

The Convener: Are you confident that the
information that local authorities provide to people
who exercise their right to buy will contain
sufficient detail to enable the buyers to make a
judgment about whether they will be able to
maintain the property in future?

Patrick Harvie: Yes.
Malcolm Chisholm: I referred earlier to our
target to reduce by 20 per cent the number of
houses with poor energy efficiency by 2006. The
position will be reviewed in 2007, using the
Scottish house condition survey data. The
Executive is currently producing an energy
efficiency strategy for Scotland. You mentioned
the English target. It can always be argued that
such targets should be set, but the implementation
of the target is creating difficulties in England—
although that is not to say that a target is not worth
considering. Work on energy efficiency is going on
in relation to the strategy and the target, which is
separate from the work on the bill.

Malcolm Chisholm: We want to home in on the
key area of property maintenance, so that people
know what they are getting into when they buy a
property. We require that information to be
covered, why is why section 110 spells out the
matter. However, the suggestion that there should
be a survey for everyone in that situation would
not meet the objectives of the policy.
Patrick Harvie: I have been chafing at the bit to
ask about energy performance certificates—
apparently it is now time for me to do so. The
minister will be aware that the matter has arisen in
the committee’s previous discussions. The key
issues appear to be the availability of staff who
can carry out the certification and how the
measure will be implemented. Previously it was
thought that it would be implemented through the
single survey that the bill proposes, but it was
suggested recently that regulations under the
Building (Scotland) Act 2003 will be used. Will you
give us an update on those two issues?

Cathie Craigie: The bill promotes a coordinated approach to issues that affect private
sector landlords, but it will allow local authorities
discretionary powers to exempt certain types of
HMO from the licensing system. Is that the best
approach or should the bill set out the exempt
categories of HMO without allowing local
discretion to vary the approach?
12:00
Malcolm Chisholm: We expect the exemption
categories to involve smaller, non-problematic
HMOs, which are adequately covered by the
provisions relating to landlord registration in the
Antisocial Behaviour etc (Scotland) Act 2004,
which I believe you know something about. Local
authorities will decide whether exemption is an
appropriate step given local conditions. We would
not expect there to be major exemptions. We
would only have exemptions in cases that were
not covered by something else.

Malcolm Chisholm: It will be implemented
through regulations under the 2003 act. I am told
that there are between 400 and 500 building
control staff in Scotland. The task of ensuring that
sufficient staff are trained will have to be
undertaken and I am advised by the Scottish
Building Standards Agency that it thinks that the
work can be completed by 2007, so it hopes to
use the derogation for one year. That might be
convenient,
because
the
timescale
for
implementation will probably be aligned with the
timescale for the single survey.

Cathie Craigie: You are confident that the
correct balance will be struck.

Patrick Harvie: Has there been a decision on
the one-year derogation, or is that still
speculation?

Malcolm Chisholm: I have great confidence in
the provisions of the Antisocial Behaviour etc
(Scotland) Act 2004.

Malcolm Chisholm: I am advised by the SBSA
that that is their objective for ensuring that there is
the capacity.

Cathie Craigie: Shelter Scotland wondered how
effective a letting code would be because
landlords would not be legally obliged to adhere to
it. Do you have any comments to make on that?

Patrick Harvie: Is derogation just the current
expectation or is there clarity about when the
decision will be firmed up?

Malcolm Chisholm: That is one way of putting
it. Again, as you know better than I do, those
landlords will have to be registered and, if they did
not adhere to the code, they might find that they
would not be registered.

Malcolm Chisholm: I think that it is the
expectation.
Patrick Harvie: Okay. Friends of the Earth
Scotland and the Association for the Conservation
of Energy expressed concern about the use of the
derogation and said that the situation would be
clearer if the bill included targets, as did the
Housing Act 2004 down south.
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getting kicked back into my court?
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The bill allows for HMO licences to be given for
a three-year period. Previously, the licences were
given for a period of up to three years. Witnesses
have mentioned that that allowed local authorities
the flexibility to intervene if problems arose.

workers stay for the period in which they are
working is not considered to be their principal
home. I am sure that you would want to consider
that matter. Have you done so and, if so, do you
have any solutions?

I know that local authorities have the power to
revoke an HMO licence, but that could involve a
lengthy legal process. Do you agree that it would
be reasonable to leave the period as being up to
three years?

Malcolm Chisholm: I noted the comment that
the official from Dundee City Council made on
that, but I had to inquire as to what point he was
making, because it was not clear to me. If there is
thought to be a problem with principal residence in
such situations, we can examine the issue.

Malcolm Chisholm: I have noted the various
views that have been expressed on that matter.
Going back to Mary Scanlon’s point about private
landlords, I would say that we must get the
balance right in this area as well. We do not want
to have overregulation—in that regard, I note that
the National Union of Students supported the
three-year provision—but, equally, I note that
some local authorities wanted a shorter period.
The City of Edinburgh Council was one of those,
but I am told that it is now moving toward a threeyear licence, so it sounds as if some local
authorities are deciding that the three-year system
is better.

Cathie Craigie: I would appreciate that. COSLA
says that the bill, like everything, will cost money
to implement and that it will take time to set in
place the necessary administrative back-up to
implement the provisions on HMOs. The policy
memorandum states that those provisions will be
implemented around 2007, but COSLA says that
2008 would be a more realistic implementation
date. What is your response to those comments?
Malcolm Chisholm: We want to provide a
period of stability for HMO licences and I do not
want to set an absolute date for implementation. I
rather thought that I might be criticised for not
implementing the new provisions before 2007, but
2007 is the earliest that we would want to
implement them. Our objective is to implement
them then but I am prepared to listen if the
committee wants to make representations on that
point.

If local authorities have serious concerns about
the issue, of course I am willing to consider other
options. However, in general, the arguments for
having a three-year licence are stronger.
Cathie Craigie: It would be useful if there could
be on-going discussions on the matter. I know that
North Lanarkshire Council, which covers my
constituency, feels that a more flexible approach
might be appropriate.

Cathie Craigie: Some committee members
have been involved in HMO licensing for a number
of years now, as have some of the minister’s
officials. I am sure that the committee wants
HMOs to be properly licensed and regulated, but
that must be done to a realistic timetable. When
HMO licences were first introduced, the
Parliament and Executive were criticised for
moving too quickly without due consideration of all
the implications, so we must ensure that local
authorities can deliver whatever we legislate for.

Has the Executive considered the possibility of
introducing a restriction on the number of HMOs
that can be licensed in any given area? The
committee discussed that with some of the
witnesses last week. In certain areas of some
university cities, there are many HMOs.
Malcolm Chisholm: That is a matter for local
authorities, which have powers under planning
legislation to restrict the number of HMOs that can
be licensed in any given area if they want to. The
Executive would not want to get involved in that
area.

Malcolm Chisholm: I do not disagree with that.
Linda Fabiani: I might do.
Cathie Craigie: You do?
The Convener: We do not want any
disagreements to break out between committee
members at this point.

Cathie Craigie: Would that be something that
local authorities would be expected to identify in a
local housing strategy, for example?

Legislation is proposed on mobile phones—
sorry, I mean mobile homes, not mobile phones,
which, fortunately, have not rung this morning—
but the Executive seems to have taken its steer on
the matter from a working party in England and
Wales and does not appear to have taken into
consideration the uniqueness of the sector in
Scotland. Is it appropriate to copy the model that
has been adopted in England and Wales?

Malcolm Chisholm: I do not think that we would
expect local authorities to do that, but they could if
they wanted to.
Cathie Craigie: Previous witnesses brought to
our attention a black hole in respect of
unregistered HMOs that provide shelter for
migrant workers, who have no protection under
the legislation. The reason why enforcement is
impossible is that the place where the migrant
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Malcolm Chisholm: I cannot win on this: I am
criticised if I do not copy England and if I do. We
have slightly better protection against harassment,
so I hope that we have improved on the English
provisions, rather than the opposite. The bill gives
ministers powers to make further amendment, so
we will follow that up with consultation in Scotland.
We have room to make further Scottish
adjustments if that is what the committee would
like.

Malcolm Chisholm: To an extent, such
schemes do not feature in the bill because we
based the bill on the housing improvement task
force’s work. However, that is not a reason not to
add them. In the bill, we have focused on the
physical condition of buildings, but I am
increasingly interested in rent deposit schemes. I
have asked officials to examine models that might
deal with the problem. I am keen to consider the
options and we might produce a proposal.

The Convener: Is there a need to carry out
research on the nature of mobile home
accommodation, the conditions in which people
live and what can be done for Gypsy Travellers
and others who live in static or mobile homes on
caravan sites throughout Scotland?

The Convener: Do members have any
outstanding concerns? Donald Gorrie has a matter
to raise.
Donald Gorrie: Another idea that has been
around that is not in the bill, and which might help
with the single survey, is to encourage
professionals to include in surveys hidden defects
guarantees or insurance. If more of them did that,
the market might operate better and buyers would
have more confidence.

Malcolm Chisholm: We will research the
evidence on other mobile home occupants.
Shelter highlighted the situation for renters when
its representatives came to the committee, and I
have had a meeting with Shelter about the issue,
so we will certainly carry out research to find out
whether action is needed or whether we can use
existing powers. For example, there might be a
power in the Housing (Scotland) Act 2001 that
enables us to take action on the situation for
renters. You will be glad to hear that the focus on
renters is beyond the scope of the current English
activities.

Malcolm Chisholm: I have noted that idea,
which seems good in principle. I imagine that one
related issue is cost. The idea is to be
encouraged, but I am not sure whether we could
mandate it.
Donald Gorrie: Providing encouragement would
be a step forward.
Patrick Harvie: One argument that Shelter has
made quite strongly is that although it welcomes
the work on physical standards, it wants operating
or management standards in the private rented
sector. A rent deposit scheme is almost a step in
that direction. Is the Executive open to exploring
those ideas? Is the bill a suitable vehicle for such
matters? If not, will another vehicle appear in the
near future?

I have already had one question on Gypsy
Travellers. The answer to that question was that
there was relevant provision in the 2001 act. We
are still considering other issues that the Equal
Opportunities Committee’s report on Gypsy
Travellers raised. In our response to that report,
we said that a model tenancy agreement for
Gypsy Traveller sites had been developed, but a
process of consultation and policy development
continues on the recommendations in general. We
recently held a major conference on the subject, at
which I spoke. I am not sure whether you want to
know anything more specific on Gypsy Travellers.

Malcolm Chisholm: We are very interested in
standards in general in the private rented sector.
We are encouraging landlords to be involved in
the accreditation scheme and the bill has the
letting code in reserve, which could address the
issues that you mention, if the code meets the
committee’s approval. Provision exists for such
matters. We have discussed implementation and
the private rented housing panel’s role in that.
There is no doubt about our commitment to higher
management standards as well as higher physical
standards.

The Convener: That is fine. The evidence that
the
committee
heard
last
week
from
representatives of those who live in mobile homes
and mobile home park owners and from Shelter
suggested that the existing legislation needs to be
reviewed and that research is needed into who
lives in such places and what conditions they live
in, to ensure that we have appropriate legislation
that protects those who live in such
accommodation.

Patrick Harvie: That would cover enforceable
management standards.

Malcolm Chisholm: We will undertake the
research, which is perhaps the necessary first
step.

Malcolm Chisholm: Yes.
Christine Grahame: I add my support for the
rent deposit scheme that Scott Barrie suggested
and urge the minister to lodge an amendment to
include that in the bill. As we all know, students,
for example, often find that the rent that they have
paid in advance is withheld when they leave a

Scott Barrie: Last week, we heard evidence
from several organisations in support of a rent
deposit scheme, which the bill does not address.
Will you comment on that evidence?
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property, sometimes for spurious reasons.
Students are vulnerable; the only way for them to
get their money back is to go to court, but they do
not do that. I encourage the minister to consider
the proposed scheme, which would cure a great
unfairness.

2344

spend money on a house will not pay as much as
they would have paid if they thought that the
house was in perfect condition.
Mary Scanlon: If people who are buying houses
at the top end of the market know that house
prices in Scotland are going to go down by £120
million, that might stop the housing market. People
might think, “If I wait until Malcolm’s legislation
comes through, I’ll get a bargain.”

12:15
Malcolm Chisholm: I am certainly keen to
address the problem.

Malcolm Chisholm: I am not sure what the
figure translates into for one house in Scotland,
but many buyers would be quite pleased if that
was to happen to a moderate extent.

Mary Scanlon: My question returns to markets,
supply and demand and money. The financial
memorandum states that the surveying and legal
professions will pass on to house buyers and
sellers additional costs of

Mary Scanlon: A lot of sellers would not be as
happy.

“Up to £35 million per annum”.

The Convener: Thank you, minister, for
attending today and answering the committee’s
questions.

That is a huge amount. It also states:
“Reductions in purchase prices resulting from the better
information could see prices in the first year being £120
million lower than they would otherwise have been.”

12:19
Meeting suspended until 12:25 and thereafter
continued in private until 12:58.

It is a bit of a shock for people who buy and sell
houses to find out there will be additional costs of
£35 million per year and that the value of houses
on the market will fall by £120 million. Where did
you get those figures?
Malcolm
Chisholm:
There
are
many
assumptions in that. At one point, the financial
memorandum refers to “a rational housing
market”, although I am not sure that there is any
such thing. The two sides of the equation are likely
to exist in one form or another. We know about the
cost of the survey, but we think that the
advantages outweigh the cost.
I cannot tell you the technical steps that were
taken to arrive at the figure of £120 million but I
presume that it is based on the fact that, as we
know, many houses are sold with hidden defects.
Indeed, we are told that an enormous sum—I
cannot remember what it is—is spent by people
who buy new houses. From memory, I think that it
is about £3,700 per year. I got it right—Archie
Stoddart has confirmed that on a piece of paper.
The assumption is that if people know that there
are problems with a house, that will at least reduce
the selling price, which seems to be a good deal
for house buyers.
Mary Scanlon: The fact that people spend
£3,700 in the first year does not explain the
reduction in purchase prices of £120 million in the
first year, resulting from better information.
Malcolm Chisholm: It does. I used the £3,700
figure to illustrate a problem that exists at the
moment but which is hidden. In the new world, that
hidden problem will become open and the
assumption is that it will be taken into account in
prices. Someone who knows that they will have to
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SUPPLEMENTARY WRITTEN EVIDENCE FROM MINISTER FOR COMMUNITIES
During my evidence to the Committee as part of Stage 1 of the Housing (Scotland) Bill I undertook
to respond to an issue raised with you by the Equal Opportunities Committee; this concerned the
duty placed by the Housing Act 2004 on councils in England to assess the accommodation needs
of Gypsies/Travellers. I am now writing to explain the position in Scotland.
The approach that we have adopted here builds on the requirements of the Housing (Scotland) Act
2001. Section 89 of the Act requires councils to prepare Local Housing Strategies and in so doing
comply with section 106 of the Act in relation to addressing equality issues and reporting on how
these have been taken into account. The guidance on Local Housing Strategy preparation lists
Gypsies/Travellers as one of the groups whose accommodation needs should be covered in the
Local Housing Strategy.
The first ever Local Housing Strategies were submitted to Communities Scotland by April 2004.
Many councils identified a requirement to do more work to assess the needs of Gypsies/Travellers
in their areas and were setting up or involved in local multi-agency working groups to begin this
process. Communities Scotland area teams will be meeting with councils in July 2005 to monitor
progress with Local Housing Strategy action plans; this will provide an opportunity to flag up to
councils the importance of making progress on Gypsy/Traveller accommodation needs. Such
monitoring will continue on an annual basis.
We are aware that this is an evolving area, with local authorities across Britain currently engaged in
developing new approaches for assessing Gypsy/Traveller accommodation needs. We already
have powers under section 79 of the Housing (Scotland) Act 2001 to issue guidance with respect to
the provision of housing accommodation and related services for Gypsies/Travellers; we plan to
issue such guidance for councils when there is sufficient good practice in place. In the meantime
we would be very happy to hear from the Equal Opportunities Committee regarding their views on
an appropriate approach for assessing accommodation needs of Gypsies/Travellers.
Malcolm Chisholm MSP
Minister for Communities
13 June 2005
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WRITTEN EVIDENCE FROM ABERDEEN CITY COUNCIL
Aberdeen City Council have reviewed the Housing (Scotland) Bill 2005 and are generally satisfied
with the content. We do however have a concern about gas safety.
Gas Safety
It is the Council’s belief that existing gas safety regulations are inadequate with regards to domestic
installations in so much as there is no obligation on a homeowner to carry out any form of routine
maintenance or safety checks on any part of the installation.
Concerns:
It is the Councils perception that there are insufficient measures in place to ensure that
homeowners maintain a safe gas installation to their premises. Gas installation and use is
regulated under Health & Safety legislation, [Statutory Instruments 1998 No.2451, the Gas Safety
(Installation and Use) regulations 1998], however, there is no apparent process for ensuring that
the regulations are adhered to in domestic situations.
These regulations theoretically govern installation and maintenance of all gas installations in all
premises, but appear to be disproportionate in their prescription. For instance, they place a
statutory duty on Landlords to carry out an annual gas service check, yet make no similar burden
on owner-occupiers. Indeed, the Health and Safety Executive offer the same advice to owner1
occupiers only as “guidance”.
The impression drawn from this is that there is a perceived problem with gas safety in rented
homes but not in the 70% of homes in owner occupation. The Council would suggest that there
should be no difference between the two and that the same requirements apply to all.
x

Domestic gas safety is regulated for Landlords only

On this basis, barring breakdown or other such problems, it can be many years after installation
before a further safety check is carried out on a gas installation. An owner occupier may have had
alterations, additions and the like made to the system by a person who is not CORGI registered
and as long as nothing goes wrong, will never come to light. The Scottish House Condition Survey
Working paper No.3 (page 34) only records 77% of central heating installations as having been
installed by a contractor and 17% reported installing a gas fire by DIY. The report also suggests
that 66% of households view servicing as a “Repair” (page 23). A repair would tend to suggest that
it is only looked at once it causes a problem.
x
x
x
x

Only 30% of the housing stock are required to ensure that the gas system in their
home is safe.
17% of householders reported installing a gas fire by DIY
Up to 23% of central heating systems are installed by non-contractual methods.
66% of households view servicing as a “Repair”

Part 1, Chapter 3 of the Housing Bill amends the Tolerable Standard with regards to adequacy of
electrical installations but makes no mention of gas. We have given some thought to this matter
and have agreed that the Tolerable Standard is not the best way to address gas safety, but we do
feel quite strongly that domestic gas safety does merit action and that the Housing Bill should be
used to do so.
Proposal: a.

That, under Part 3, “Provision of Information on sale of Houses” there should be a
requirement for the vendor to provide a current gas safety certificate that should be
no older than 12 months.

b.

That in Part 8, Section 168, the definition of maintenance be amended to include
gas installations and appliances as an item that can, where relevant, be included in
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the Maintenance Order thus requiring it to be included in the preparation of any
Maintenance Plan.
The gas installation is any pipe, valves, fixtures and fittings forming a distribution
main and or utilised for the purpose of conveying gas inclusive of equipment and
fittings.
The relevant requirements are that the gas installation is adequate and safe to use
and complies with all current statutory regulations governing the safety of
installation and use in force at the time of inspection.
{for the purposes of this document I have defined equipment as any part that is required to convey
or burn gas, this should therefor require servicing of a gas boiler, fire, cooker etc. as the
components within are equipment.}
Reasoning
a.

The Council believes that by requiring a gas safety check on all properties being sold we
not only provide peace of mind for the potential purchaser but also requires the current
homeowner to take responsibility for any short cuts that they may have taken with the gas
system. This action should eventually address all outstanding issues with unsatisfactory
installations.

b.

By including gas safety as part of the Maintenance Plan it is hoped that in the fullness of
time we can instil a culture of responsibility whereby boiler maintenance becomes second
nature. It is generally accepted that regular maintenance of the boiler can, as with all
maintenance, prolong the efficiency and life span of the boiler.

Reference
http://www.hse.gov.uk/gas/domestic/gas_law.htm#Owner-Occupier-responsibilities
Owner Occupier - responsibilities
HSE Advises:
x That all gas appliances and/or flues should be regularly maintained and a safety check
carried out annually or at any other time if there is a safety doubt by a CORGI registered
installer.
Andy Pitblado
Private Sector Housing Strategy Officer
Aberdeen City Council
29 April 2005
WRITTEN EVIDENCE FROM CENTRAL ST ANDREWS RESIDENTS ALLIANCE (CSARA)
Preamble
The Central St Andrews Residents Alliance (CSARA) was formed for the purpose of maintaining
and improving the quality of life for all St Andrews residents, both those living here permanently,
and those coming to the town to study for a period. It is representative of four residents
associations in the town centre.
We welcome the opportunity to contribute to the legislative process of this bill. Our response is
specifically to part 4 of the Bill dealing with Houses in Multiple Occupation.
The focus of our comments is the situation as we have experienced it in St Andrews. We are aware
however, that many of the issues we will describe are experienced in other communities near
universities. Glasgow and Edinburgh appear to have particular problems.
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Students in Private Accommodation
Over the past few years, there has been a considerable increase in numbers of students living in
the community as the numbers of young people in tertiary education has expanded. This expansion
has been catered for only partially by the building of student residences.
Until the 1960s’, St Andrews was essentially a campus university, with the vast majority of students
experiencing their first prolonged period away from home within the University’s own halls of
residence. Progressively, over the years, this position has changed. Now 53% of the student
population (numbering 3510) live in privately owned domestic accommodation in the community.
Most of this accommodation is in the historic core of the town. Students in the Central Area of St
Andrews (excluding those in residences) account for more than 50% of the population and in some
streets and buildings for almost 100% of the residents, overwhelming the permanent population. In
this area there is a greater density of population than historically as flats and houses are turned into
HMOs. Figures from 1991 and 2001 Census show that the population in this area has virtually
doubled during this ten-year period.
In the Bridge Street area of the town, a survey showed that the area delineated by a radius of one
hundred-yard radius around John Couper Court has a population density of 76.5 students per
hectare. For comparison purposes, the average population density for St Andrews as a whole is 35
people per hectare.
Many members of the traditional community in the central area find that their neighbours are
essentially a changing population of seasonal temporary residents and feel a great sense of loss
that they no longer have the stable community they once enjoyed.
This concentration of student flats has a detrimental effect on the quality of life for permanent
residents who do not share the life style of the majority of the young people. Nuisance and conflict
can ensue, and some residents feel very isolated.
One example is provided by the experience of an elderly man whose entire block of flats has been
progressively taken over by HMOs. In order to get some relief from noise; this resident used his life
savings to buy the flat above him when it came on the market. He still suffers noise in the corridors
at night, and it is difficult to maintain the cleanliness of these areas. The quality of his life and
immediate environment is suffering as a result. This example can be repeated many times over.
There are a number of areas where misunderstandings and fraught relationships can occur
between townspeople and students. Some originate from the different life-styles which are thrown
into close proximity with each other as student habitation of areas increase. There is no doubt that
these are exacerbated when the local population feels outnumbered and overwhelmed by the
numbers of students living nearby. When students flats or houses are at a moderate level,
permanent residents can feel able to deal with or thole minor problems and influence events, but
when in the minority they can feel threatened and resentful. In general, students have been treated
with tolerance and understanding in St Andrews, but there have also been situations which have
angered and antagonised residents.
Concerns can develop over simple issues of litter bins not put out, or retrieved after emptying.
Concentrations of students sharing a flat increase the normal number of adults, and cars in the
vicinity. Individual cooking arrangements result in a higher than average amount of garbage, for
which no special disposal arrangements have been made. Conflicts in life style can occur, for
instance noise at times when young people are enjoying themselves and elders want to sleep,
abandoned cars and cycles, and inconsiderate parking. Some absentee landlords neglect their
property, gardens are uncared for or turned into hard landscaping. Window cleaning is almost
never undertaken, and the quality of the environment deteriorates
The students themselves do not experience the rich sense of community living which they
otherwise might have benefited from, and the communities themselves are no longer sustainable
and viable as there are virtually no families with children in these areas. The age range of
remaining residents tends to be at the older end of the scale, and as their property is vacated, it is
not bought by young families who will renew the population. In central St Andrews, only 1.7% of the
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population are children of primary school age, compared with St Andrews average of 4.57% and a
Fife figure of 8.78%, which is near the Scottish average.
When student numbers reach a certain point there comes a tipping point which accelerates the
process towards full “studentification” (i.e., the replacement of the indigenous population by shortterm seasonal residents living away from home attending a higher education establishment). We
feel that a maximum of 10% of houses used as HMOs, with residents equating on average to 20%
of the population, is not an unreasonable figure to avoid matters reaching a crisis point for
communities. At least two local authorities in Scotland propose or have implemented such planning
policies. These policies are seriously compromised because not all HMO’s require planning
permission (see Para 17/18 below) and because of the historic concentration in some areas. We
feel with all the evidence available about the serious adverse consequences of over-intensive HMO
development, that it is necessary to place a limit on the concentration of HMOs in order to avoid the
breakdown of traditional communities. We firmly believe that communities can best prosper when
they are mixed, viable and sustainable
There are further undesirable effects of family homes being bought up to accommodate students:
There is a serious shortage of affordable housing in St Andrews as evidenced by Fife Council’s
own figures. Young local people are priced out of contention because of the distortion of the market
caused, among other things, by the profits to be gained by HMO landlords. Even social housing
has been subsumed into the HMO market, further reducing the availability of affordable housing in
the town. New-built flatted properties have been completely taken over by syndicates of buy to let
absent landlords, assured of a steady generous income and minimal expenses. These flats,
virtually private student residences, have no warden presence, no fire evacuation policy, or person
responsible for overseeing these issues.
Although HMOs are essentially commercial operations the landlords pay no business tax on their
premises. Those taking students only, and this is the virtually all HMO landlords in St Andrews, pay
no council tax, or water or sewage rates. These burdens are carried by other taxpayers. Even
parents providing for their own children remaining at home and attending university do not receive
these benefits. The generally high cost of HMO student accommodation indicates that exemption
from council tax is used by landlords to inflate profits, not to reduce costs for students. HMO
landlords can offset their expenses, including mortgages and maintenance expenses against
taxation, and even obtain a grant from the Council to help to meet registration standards.
Members will be aware that from 2006, landlords who place buy to let property in their pension fund
will not require to pay tax on either rental income or capital gains. Our expectation is that this will
cause an explosion of absentee landlordism and further distortions in the local housing market as
first time house buyers and other would-be house-owners compete against commercial enterprises
with expectations of generous profits and expenses mitigated by both the local and national tax
systems. St Andrew is constrained by a shortage of development sites, so further local house
building does not offer a solution to the loss of over 800 family homes, or ten percent of the total in
St Andrews, to accommodate university expansion.
Even affordable rented accommodation is largely unavailable in St Andrews because HMO
landlords would lose their council tax exemption if they did not fill their property with students.
This distortion of the housing market and increased numbers of students has many downstream
effects. The proportion of fast food outlets and licensed premises in St Andrews is much higher
than in comparable towns in Fife. Although it has not yet happened in St Andrews, primary schools
in other communities suffering from overpopulation of students have closed because of lack of
children. It has been noted that in the central area of St Andrews the percentage of children of
primary school age is only 1.7% of the total population. It is now becoming evident in St Andrews,
as in student districts of other towns and cities that many small local shops which cater for family
customers have been replaced by fast food outlets, and St Andrews has a greater number of
licensed premises than any other comparable community in Fife.
We understand that the national policy of increasing places in tertiary education has affected all
universities, but we believe that it has had a disproportionate effect on the St Andrews community
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because of the relative size of the university and the town. With a resident population assessed as
being a little more than 12000, and a student population of 6782 in 2005, the loss of family homes
to student flats has had disastrous effects on the social fabric of the town.
Current planning regulations do not appear to manage or mitigate this distortion of the population
towards unsustainabilty, despite the establishment and maintenance of sustainable communities
being high on the list of planning objectives both nationally and locally.
While the cumulative impact of development on communities has been identified in Scottish
Planning Policy 1 as a factor to be considered in all planning applications, this does not appear to
influence decisions at a local level, and the environmental justice agenda contained in the same
policy is not apparently implemented in relation to HMO development. The links between planning
and licensing have been weakened by recent circular advice, and we can only feel that this will
further exacerbate the lack of fit between planning processes and the intended outcome of
licensing policies.
Much HMO development takes place without reference to planning considerations. Individual
authorities are free to set their own occupancy threshold at which HMO flats require planning
permission, and some do not. Nationally, houses which are not flats can have up to 5 HMO
residents before planning permission is required. This together with failure of some landlords to
register, and the fact that a substantial number of landlords have set their numbers at two tenants
specifically to escape the rigours of registration and the accompanying standards, means that there
is no reliable figure for student flats in most communities.
We find the number of landlords wishing to avoid registration alarming, particularly as the HMO
legislation was introduced primarily to protect young people living away from home for the first time.
We note that in Section 121the Bill identifies people living within stable relationships as a category
which exempts their home from requiring HMO registration, and we feel that this is correct in
modern society. This new designation does however make it possible to identify and license all
student flats with more than one occupant and we feel that this should be implemented within a
plan of priorities for the licensing of HMO
The Herald of Saturday April 16 carried a story of two young female students living in a squalid let
for which they reportedly paid £1890 per month. In a personal communication, a father from West
Lothian wrote to express his anxiety about his student daughter and friend who were paying £1000
per month for a slum tenement property where he feared that the whole window frame would fall
into the street. The landlord, whom the tenants could not communicate with regarding repairs
because of language difficulties, reputedly had ten similar properties in all, and an estimated
income of £10,000 per month.
Summary and Conclusions
It should be emphasised that this description of the actual situation in St Andrews is not antistudent, although we have sensed a growing antipathy to the proliferation of student HMOs by
many people in the community. Many of our members are former members of staff at the university
or have continuing links with it. The problems experienced are not down to individual students, but
to a complex mix of factors and interests which the average student will not be aware of. We
understand that the national policy of increasing the number of places in tertiary education has
affected all universities, but it has had a disproportionate effect on the St Andrews community
because of the relative size of the university and the town.
The expansion of student residences near universities can be attributed to shortage of funding
within Higher Education Institutes in the years of their greatest expansion. Historically, this may
have been the case, but universities and other HEIs now have other possibilities for funding
residential accommodation at no cost to themselves. In his evidence to the Scottish Parliament
th
Social Justice Committee on 14 November 2001, Neil Campbell, representing Glasgow
University, said that a deal had virtually been completed with a private developer to build and
maintain residences in such a way that no cost would accrue to the university. The day to day
operation would be managed by a social landlord while “the pastoral care, allocation and general
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ethos that surrounds the operation of the residences will remain strictly under the university’s
control”.
With this option being available, it would seem much more preferable that accommodation is
mainly provided for students in situations of assured standards and safety, without consuming
community resources and unbalancing communities to the point of unsustainability.
Many of these comments are aimed at issues which are not currently contained in the bill, but we
feel should be taken account of. We regret not being able to make these comments at an earlier
stage when they were being considered by an officer working party, but we were not extant as an
organisation at that time.
We hope however, that these points can be taken into account now, and where consideration lies
outwith the scope of the present legislation, that they can be taken up in another context, for
instance in a review of planning policy, and the current re-appraisal of local taxation arrangements.
Since November 2004, planning permission has been required in Northern Ireland for all HMOs as
designated by housing legislation, and we think that this arrangement will be very helpful to local
authorities in taking decisions in the best interests of communities and the students who become
temporary members of them. The present regime where a planning applications is sometimes
required and sometimes not is confusing to the public. It is also impossible to avoid particular types
of properties being seen as attractive to HMO developers simply because planning permission is
not required.
More detailed specification in Section 124 Subsections 9(a) and (f) would assist in setting
reasonable ratios of student accommodation in communities. We have not suggested detailed
changes to the wording in Section 124 as we feel that this is best left to the Committee and
parliamentary draftsmen. We trust however that the evidence we have provided has demonstrated
that a community can only withstand a certain proportion of essentially short-term seasonal
residents if it is to retain viability as a mixed sustainable community.
We would suggest further minor changes, mostly procedural, order to improve the licensing
process and make it more transparent.
Section 144.Subsection 2(a)(i).We feel it is important that the address as well as the name of the
applicant should be included in the HMO register. Members of the public often wish to be able to
contact the responsible person to discuss matters to do with communal parts of the building,
problems with residents, or where there is joint responsibility for repairs
Section 144 Subsection 4. We would note that members of the public have wider rights to access
details in the HMO register under the Freedom of Information legislation than is proposed in this
section, including a right to have it provided in any reasonable format, including an electronic file. It
would also be important in our experience that the register should be kept up to date as an out of
date register is of very limited use.
Schedule4 Section 2. The present arrangements for publicising HMO applications are very
unsatisfactory, and in our experience the display of notices is very haphazard, and on some
occasions does not take place at all. Detecting poor practice in this regard is very difficult, given the
range of reasons that can be proffered for non-compliance. We would suggest that all HMO
applications should be advertised in by an official notice in the press. Information to the public
would be greatly improved and this would be at no cost to the public purse if the costs were
included in the application fee.
In conclusion, we generally welcome the provisions of Bill and consider that it will improve aspects
of the present legislation. We also feel that consideration given and action taken on the points we
have raised would significantly strengthen it, with benefit both to HMO residents and communities.


652

301

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
We would be happy to expand on any of the points made in this submission.
David Middleton
Vice Chair
CSARA
2 May 2005
WRITTEN EVIDENCE FROM CITY OF EDINBURGH COUNCIL
Introduction
The City of Edinburgh Council welcomes the opportunity to provide written evidence to the Scottish
Parliament Communities Committee on the Housing Bill.
Summary of key issues
x

Recovery of costs and charging orders – Local authorities should have a range of effective
methods for recovering the cost of works. This should include charging orders.

x

Scheme of assistance and local flexibility – The scheme of assistance, particularly the
provision of advice, grants or loans, should be determined by local authorities in response
to local needs and housing market conditions.
Private renting regulation – While enhanced regulation and accreditation of the private
rented market are broadly welcomed there is a need to ensure that these different forms of
regulation are co-ordinated and the impact of regulation on the sector assessed.

x

x

Resources for implementation by local authorities – Local authorities will require additional
resources if they are to implement the provisions of the Bill effectively. (see point 16).

General principles
The Council fully supports the general principles underpinning the Bill that:
x

homeowners are primarily responsible for the maintenance of their homes.

x

local authority intervention is required where a failure to maintain a home has an adverse
impact on neighbours, the local community and in the case of private renting, private
tenants.

Housing Renewal Areas (Chapter 1)
We support the replacement of Housing Action Areas with Housing Renewal Areas. We believe
that Housing Renewal Areas will allow local authorities to take forward regeneration of mixed
tenure areas and will provide a generally more flexible approach to improving housing in
communities that require an area based approach.
The process for declaring a Housing Renewal Area will require substantial consultation between
local authorities and residents. This will require local authorities to commit considerable resources.
Strategic Housing Functions (Chapter 2)
We support the enhanced role of local housing strategies in improving housing conditions in the
private housing market. We support the requirement to produce a strategy for ensuring compliance
with the duty to close, demolish or improve houses below the tolerable standard.
We propose that the local housing strategy should also set out:
x

the policy framework for the authority’s scheme of assistance; and
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x

an assessment of the impact of measures to improve housing quality on the ability to
maintain supply in local housing markets.

The Tolerable Standard (Chapter 3)
We support the additional standards included in the tolerable standard. We would welcome further
discussion with the Scottish Executive regarding the development of the guidance relating to the
tolerable standard including the link between achieving a minimum level of thermal efficiency and
the requirement for the satisfactory provision for heating.
The Repairing Standard (Chapter 4)
We support the proposals for the enhanced repairing standard for the private rented market and
the introduction of the Private Rented Housing Panel as a means to enhance the obligations of
landlords and rights of private tenants.
We support the powers of the panel to request that a local authority carry out repairs where the
landlord has failed to respond to the direction of the panel or the sanctions imposed by the panel.
We also want to ensure that the panel can request this intervention at an early stage where there is
an urgent need to carry out the repairs for health and safety reasons.
The panel’s remit should be widened to cover the resolution of disputes regarding the right to adapt
a house and the recovery of rent deposits. After repair problems the recovery of rent deposits is the
most common area of dispute between landlord and tenant.
Repair, Improvement and Demolition of Houses (Chapter 5)
We support the creation of a single statutory notice and replacing the entitlement to housing grants
to a mandatory entitlement to assistance. Edinburgh currently operates a system of statutory repair
notices that do not have an entitlement to housing grants. Costs are apportioned on an equal share
basis under these local bye-laws.
This system works well and owners generally accept their responsibility to pay for the maintenance
of their homes. We believe that extending this approach to the rest of Scotland would allow local
authorities to take a more flexible response to helping homeowners.
Recovery of Costs - Charging Orders
It is essential that local authorities have a range of effective powers to recover costs where they
undertake enforcement action. This should include the power to place a charge against any
property where they have carried out work and need to recover the costs of the repairs,
administration and any reasonable interest. Administration should include “any reasonable
expenses incurred” by the local authority in exercising these powers.
In summary charging orders should:
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x

Be available to local authorities where they incur costs through the enforcement of works
notices or a maintenance plan, payment of a share for common works and for repairs
carried out at the request of a Private Rented Housing Committee.

x

Not require the payment of an annuity on an annual basis where the payment of this
annually is unlikely.

x

Require the charge to be paid at the next change of ownership.

x

Establish a rate of interest at the current base rate plus a set percentage at the point the
works were carried out or invoiced to the owner by the Council.

x

Ensure that if the debt cannot be repaid at change of ownership then local authorities have
the power to recover the debt from the homeowner who originally incurred the costs.
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Apportionment of costs in multi-ownership buildings
Any costs incurred in carrying out works in multi-ownership properties should allow for these costs
to be apportioned by the local authority on an equal shares basis. This method of apportionment
works very effectively in Edinburgh. Requiring the shares to be apportioned in line with provisions
in title deeds or the Tenement Management Scheme would prove to be extremely complex and
lead to disputes between the owners and the local authority.
Maintenance Orders (Chapter 6)
We support the new powers for local authorities to serve a maintenance order and to require
homeowners to put in place a maintenance plan.
We have some concerns that the requirement not to conflict with real burdens, development
management scheme or the tenement management scheme may make the serving of a
maintenance order overly complicated. We would wish to discuss these measures further with the
Scottish Executive.
Local authorities will have to provide guidance to owners on how to put together a maintenance
plan including appointing property managers and setting up maintenance funds for homeowners.
Recovery of Maintenance Costs (Chapter 6)
We welcome the new powers that allow local authorities to pay the share of the maintenance costs
of an owner who has refused to pay their share of maintenance following a scheme decision.
These powers should be used where an owner simply refuses to pay their share. In these cases
the local authority should have powers to recover the costs directly from that owner. Charging order
powers should be available to local authorities to recover these costs in these circumstances.
In addition it is not clear to us how the powers for local authorities to recover costs arising sits with
the powers for other owners to recover costs from the owner not paying their share. This matter
requires some clarification.
Right to Adapt Houses to Meet Needs of Disable Occupants (Chapter 7)
We support the right of disabled tenants in the private market to adapt their homes. We believe this
power could be strengthened if the Private Rented Housing Panel’s remit was widened to enforce
these rights and allow tenants another route for redress other than the sheriff court.
Scheme of Assistance (Part 2)
Provision of assistance for housing purposes
We support the additional flexibility for local authorities to provide a wider scheme of assistance to
homeowners. We strongly believe that the approach set out in the Bill is a substantial improvement
on the existing arrangements and is one of the major achievements of the Housing Improvement
Task Force.
It is essential that this part of the Bill provides:
x

Sufficient flexibility for local authorities to devise policies to respond to local needs and
housing market conditions.

x

Provides a simple method of assessment that can be easily understood by homeowners
and efficiently administered by local authorities.

Assistance for housing purposes
The Bill should explicitly allow the provision of assistance for the purposes of securing common
maintenance or improvements to buildings where responsibility for common maintenance is shared
among different owners.
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The requirement to provide assistance to adapt the home of a disabled person is a substantial
strengthening of the rights of disabled people. Currently there is no requirement to provide
assistance of any kind.
Equity release and the provision of loans
We believe that the powers should specify that local authorities, or their agents, may provide equity
share loans for home improvement and maintenance. We believe that substantial increases in
property values in Scotland make this form of provision a major opportunity for homeowners to
meet the costs of home improvements in the future. Edinburgh has carried out considerable work
to date on investigating the different options that could be made available. These include:
x
x

Equity share loans where the loan is repaid through a share in the value of the property
when the property is sold where no monthly repayments are required.
Loans where the capital of the loan is repaid when the property is sold and owners are only
required to repay interest on a monthly basis.

We believe that the provision of loans will encourage a stronger culture of responsibility among
homeowners. It will also establish a more sustainable resource for providing support to
homeowners in the future as loans are repaid into loan funds over time.
We also wish to ensure that, where no equity is currently available, a grant can be repaid to the
Council against any future rise in the value of a property.
The Bill should allow local authorities to provide an interest free equity loan on the basis that some
or all of it may be written off in the event that repaying it would put someone into negative equity.
This would then become a grant by default.
Assessment of applicant’s contribution
It is essential that the process of assessing an applicant’s contribution is straightforward and allows
local authorities to make an assessment of the applicant’s ability to secure a loan from commercial
lenders on fair terms and on their ability to release equity from their homes.
Conditions
The conditions set out by the Bill appear to restrict grants or loans to homeowners who are
resident. We believe there are some circumstances through which a local authority may wish to
provide grants or loans to a private landlord under the scheme of assistance particularly where
grants or loans are being used to facilitate common repairs or improvements.
The requirement to keep a house in ownership for 10 years is not practicable, particularly where
assistance is provided through loans including equity share arrangements. This is likely to act as a
disincentive for owners and could undermine establishing loan funds that depend on the repayment
of loan funds to provide further assistance to homeowners in the future.
Payments to not for profit lenders
The specific power to make payments to not for profit lenders is welcome. However we believe that
the Bill should not preclude making payments to commercial lenders such as banks and building
societies. The responsibility of the local authority is to ensure that it secures the best terms and
conditions for homeowners and the best use of public resources. If this was to be provided by a
bank or building society rather than a not for profit organisation then local authorities should not be
precluded from making payments to them.
Provision of Information on Sale of House (Part 3)
We support the provision of information by house sellers to potential buyers. We believe the
introduction of a survey or home information pack which provides better information on the
condition of a property will be the major change required to encourage homeowners to take greater
responsibility for the maintenance of their homes. However we would wish to discuss further with
the Scottish Executive the implications for authorities where additional information is required on
legal notices, charges etc on a property.
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The information provided by a seller should show how the house meets the requirements of the
Scottish Housing Quality Standard. This standard is a cross tenure standard and local authorities
will be expected to encourage homeowners to bring their homes up to the SHQS over time. We
would wish to discuss further with the Scottish Executive the role of local authority trading
standards officers in enforcing these provisions.
We welcome the requirement to provide information to tenants considering buying their home
under their right to buy. These are relatively new provisions and there has been little opportunity to
discuss the practicability of these proposals. We would welcome further discussion with the
Scottish Executive on the resource implications.
Licensing Houses in Multiple Occupation (Part 4)
The commitment to set out the licensing arrangements in primary legislation is a long standing one
and one that secured near unanimous support in the consultation on Maintaining Houses,
Preserving Homes. While the proposal for a standard three year licence period has been broadly
welcomed local authorities may wish to have a power to grant a licence for a shorter period where
they have identified certain risks in the management of the property.
The City of Edinburgh Council is already moving towards the introduction of a three year licence
and a consultation is currently underway. Some landlords are concerned that they may lose out
financially if they pay for a three year licence but decide to sell the property after only one year.
The Bill should include provision for a transfer of a licence (as can be done with liquor licences) to
a future owner subject to compliance with the “fit and proper person” test.
Amendment to Criteria Used to Assess Suitability to Act asLandlord (National Registration
Scheme for Landlords) (Part 6)
We welcome the proposals to give powers to Ministers to introduce a Letting Code and for local
authorities to have regard to a letting code in their assessment of a landlord as a fit and proper
person. It should be recognised however that the changes to the responsibilities placed on private
landlords already included in the Bill will allow local authorities to take into account wider
considerations under the existing test.
For example additional requirements on landlords with regard to the repairing standard and the
requirements to adhere to the direction of a Private Rented Housing Panel could be taken into
account when local authorities consider whether or no a landlord is a fit and proper person.
Financial Resources for implementation
Further consideration needs to be given to these resource requirements against a range of factors
including the:
x
x
x
x
x
x

implementation of Housing Renewal Area proposals;
development of advice and information to homeowners;
“up front” costs incurred in enforcement.
provision of a wider range of grants and loans to homeowners;
enforcement of the provision of information on the sale of a house; and
the administration of the regulatory framework for private renting.

As the powers in the Bill are largely discretionary it is difficult to make a precise estimate of the
costs of implementation of the Bill. However if the Scottish Parliament wishes to see these powers
used effectively by local authorities additional resources will be required and we believe that the £3
million identified in the Financial Memorandum should be regarded as a minimum cost.
Michael Thain
Private Housing Strategy Manager
City of Edinburgh Council
28 April 2005
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WRITTEN EVIDENCE FROM CONVEYANCING DIRECT
Some thoughts on the general principles behind Part 3 to the Housing (Scotland) Bill 2005
particularly in relation to sellers' survey and purchasers' information packs
Graeme McCormick is the founder and senior partner of Conveyancing Direct, Scotland's largest t
dedicated residential conveyancing firm. Graeme, who has thirty years experience of domestic
conveyancing in Scotland, established the firm to provide a cost effective, efficient and consumer
friendly means of buying selling and remortgaging residential property anywhere in Scotland. The
firm completeseover3000 transactions each year and has unrivalled experience of the local
nuances which exist in conveyancing throughout Scotland. The firm is known for its innovation
and is independent of any institutions or other players in the property market.
Owner Occupation: Given the historic encouragement and society's love affair with home ownership
most people aspire to “a home of their own”. Provided that central government provides the means
for the public sector to meet the needs of those who cannot or do not want to buy then the private
market can be encouraged to develop. There are a number of practices and elements of the private
market, some technical and some general, which need to be addressed and challenged in the
interests of communities and consumer choice. As house buying and selling does not create wealth
for our society as a whole (it does for various individuals) the process should be as cost-effective as
possible. The process of buying and selling should be reformed to reduce the stress on and cost to
buyers and sellers. The following proposals may not have been given much press they will have an
immediate resonance with purchasers, sellers and remortgagors . Bearing in mind that one seventh
of the Scots population buy, sell or remortgage each year this is a significant constituency of voters.
The following proposals will provide real financial and procedural benefits to all consumers.
Marketing of Private Housing
National Register of Houses for Sale: One of the problems faced by house hunters is finding out
what houses are for sale. Solicitors Property Centres, Estate Agents and Newspapers will not agree
to merge their websites. Thus sellers do not have maximum exposure, and house hunters may have
to look up several websites to locate property for sale or rent in a given area.(one house hunter
recently had to view no fewer than 47 websites in Scotland to find out what was for sale in Scotland).
It is in the interests of the seller and house hunter to establish a compulsory online register of all
houses for sale on the open market. Whether home owners market their house themselves or
through an agent it will be compulsory to register the property for sale. As soon as the property is
registered with prescribed information central and local government agencies or searching firms will
attach to the registration particulars property enquiry information, sewerage and water provision, past
mining history, envirosearches, a record of planning permissions in the vicinity, etc. This will provide
the house hunter with a one stop shop to locate property coupled with useful independent information
about the property and its surroundings. In effect a Purchasers Information Pack (PIP). The Register
will be self- financing. Sellers will pay a registration fee of say £200 to include the central and local
government information. House hunters will pay say £20 to down load the PIP. Sellers could actually
be paying much less than they pay just now to sell their properties as they already pay for property
enquiry and other reports as part of the conveyancing service they receive as well as advertising
costs, marketing and registration fees to solicitors and estate agents.
Registration of a property will automatically activate the Register instructing a survey of the
property by a chartered surveyor who shall lodge his report with the Register so that it is available
on line to enquirers. The surveyor will be paid £100 to account of the survey when the survey is
posted. The balance of the survey fee will be paid by the Register of Scotland once the purchaser
title is registered. Land Registration dues will be adjusted to take account of the cost of the survey
so this means that successful offerors will be unable to avoid payment of the fee.
Benefits of compulsory Pre-Sale Registrations
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x

One national source of available property

x

Comprehensive PIPs which can be augmented as online information increases
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x

No increase in sellers or purchasers' costs

x

Purchasers have detailed property information before incurring expense.

x

No cost to the public purse.

x

Resolves problem of multiple surveys and who instructs them since they will be instructed
by the Land Register independent of the Seller and the Purchaser.

Resolving the confusion between Title and Planning Conditions
National Title and Planning Conditions. Over the past forty years there has been wide scale reform
of the law of property in Scotland, most notably the introduction of the Land Register of Scotland
and the Abolition of the Feudal System. It is a sad fact that reform has not simplified the system it
has only added to the mystery of conveyancing. If we want a system which is straightforward and
easily understood by the public without the need to resort to legal advice then we should promote
real reform. This can be achieved by fusing the planning and title conditions of properties into one
instead of the ridiculous practice we have at present of a set of title conditions which may or may
not reflect or may even run counter to planning permission for a certain property. The recent
legislation abolishing the Feudal System, reforming the right of common property, etc has ignored
the planning issue. Every commentator acknowledges that planning law in Scotland needs to be
revamped. If we persist with separate title and planning conditions then we duplicate effort, cause
conflicts of interests and confusion. By fusing planning and title conditions one does not deny
rights. Indeed it would be a means to channel
the rights of owners, neighbours and local
authorities to enforce conditions. New legislation is a dog's breakfast which has merely bolted on
a patina of outright ownership on to the feudal system which still exists (albeit not in name). Even
the legislation's academic promoters admit it will require urgent further reform. To achieve a
simple, coherent system we need to replace current legislation with a set of National Title and
Planning Conditions which are fair to all interested parties. These would replace all existing title
and planning conditions. There would be national conditions for residential, agricultural, community
run, retail, industrial and commercial properties. To obtain an exception to these national conditions
there would be a quick arbitration referral scheme to the Lands Tribunal.
National Title and Planning Conditions for Residential Properties would be:
x The property was not to be used for any purpose which caused a nuisance to the
public or adjoining proprietors.
x Written consent of the Building Control Authority and Listed Building Consent (if
applicable) would be required for any alteration or extension (including changing
windows and outside cladding) to a property.
x The property would be maintained in a neat and tidy condition, and the owner would be
obliged to repair and renew the property to ensure its good order and refrain from any
work which could damage the integrity of an adjoining property.
x The cost of maintaining common amenity areas would be apportioned on an equitable
basis among all proprietors in a development.
x Common property for tenemental property would be as follows: The roof, the ground
on which the property is built, the foundations, the outside walls, the common entrance,
close, stairs, common utilities, back courts and bin areas. Co-owners would have a
liability to maintain the common property on an equitable basis (probably cube
meterage) which would require a majority vote. Each tenement would have a
compulsory Common Property Fund to which each co-owner would be required to
contribute an agreed sum each month to ensure adequate maintenance and future
repair of the common property.
x There would be an obligation to insure the property for its full reinstatement value.
x All utilities would have a right to run cables and piping under a property provided that
the utility company carried out the work as to cause least inconvenience to owners and
made good any damage or interruption to trade caused by the exercise of such right.
x All properties would have a right of necessary pedestrian access over adjoining
property provided that the access was the one which caused least inconvenience to
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x
x

adjoining proprietors and compensated them for their loss of amenity. The property
benefiting from the right would be liable for maintenance and repair of the access.
Every owner would be legally liable to clean the footpath and/or service strip outside
their property.
The Lands Tribunal would be the arbiter in any disputes between adjoining proprietors,
third parties and utility providers.

Benefits of fused National Title and Planning Conditions
x
x
x
x
x
x
x
x
x
x

Everyone would know what conditions applied throughout the country to all types of
property.
Confusion over past drafting errors and ambiguities of ownership would be overcome.
Detailed checking of title deeds by solicitors would be reduced dramatically.
Title conditions and property boundaries could be agreed at planning stage.
Changing the line of access rights would not require specific title deed changes.
Legal costs would reduce.
Land Register would be streamlined and much of its current work would become
unnecessary.
Any title disputes and enforcement would be fasttracked through the Land Tribunal
which would sit regionally as required.
Maintenance of common amenity areas would be enhanced by the supervisory power
of the Lands Tribunal.
Repair and maintenance of tenemental properties would be secured for future works
and not require the same level of public subsidy previously required.

Mortgage Reform
Virtually all mortgage processing is carried out on a UK wide basis either outwith Scotland or, if in
Scotland, according to the English system of conveyancing. This means that the speed and
certainty element of house purchase and sale which is a particularly valuable feature of Scots Law
is being undermined and bringing the system into disrepute by creating chains and delays in the
conclusion of contracts, and contracts falling through at the last minute, sometimes when the
removal van has been packed. The root cause of delays is the practice of people offering for
property without mortgage finance being confirmed in detail resulting in purchasers refusing to be
committed to a property until the mortgage papers are issued. Twenty years ago, before faxes and
the internet, contracts for the purchase and sale of houses in Scotland (missives) were invariably
completed in 48 or 72 hours. Now it takes weeks despite the advance in technology. The delays
cause stress, frustration, adversarial suspicion between sellers and purchasers and unnecessary
costs. To overcome this Mortgage Lenders must be required to process mortgage applications in
line with Scottish conveyancing practice. A fast-track procedure must be introduced, and a
certificate of finance issued which would be enforceable for six months. It would be illegal for
someone to offer for a property without such a certificate or a declaration confirming that they had
their own funds to purchase the property.
It is not in the interests of consumers that lenders issue mortgage offers running to several pages.
Mortgage offer should be restricted to no more than two A4 pages clearly setting out the costs and
terms of the mortgage and the mortgage conditions. The interest rate charged should include
provision for the administration of all mortgages so that a lender would not be permitted to charge
extra costs for redemption of a mortgage, legal costs for repossession of a property or sending out
mortgage statements.
Lenders should have an obligation to ensure that their borrowers are maintaining properties on
which they lend. If a borrower fails to maintain a property or contribute to repairs to common
property then the lender should be liable to pay that borrower's share and to debit the mortgage
account and adjust the mortgage payments accordingly. This would save the public purse millions
of loans or grant aid in future where decay and disrepair has been largely caused through poor
past maintenance .
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Some lenders lend well over 100% of the value of properties. This creates a spiral of debt. Secure
lending should be restricted to funding the purchase of and improvement to a house and not as a
means of general debt consolidation. Lending should be restricted to 95% of the value of a property.
Benefits of Mortgage Reform
x
x
x
x
x
x

bring certainty to contracts so sellers know they'll get their money on time and
purchasers the keys on time
make mortgage offers consumer friendly by being concise and easy to understand
force lenders to take some responsibility for the properties on which they lend.
Stop irresponsible lending which endangers the family home through credit or as a
security for a business.
Encourages saving for deposits
Prevents gazumping or gazzundering.

Reform of the Land Register of Scotland
The Land Register was created in 1979 to create a map based Register of title to property
guaranteed by the State against anyone claiming a right to the property at a later date to the
prejudice of the registered owner. In 1979 it was estimated that land registration would cover
Scotland in ten years. To date, after 25 years barely half the properties in Scotland are registered.
The Land Register has undergone almost constant internal change which has involved millions of
pounds in investment in new technology most of which has failed to deliver any appreciable
benefits directly to the consumer or their solicitors. It is also extremely costly.
Land registration costs in Scotland are much more expensive than Land Registry costs in England
and Wales for equivalent work. In remortgage cases the cost in Scotland can be 5 times more
expensive than down south: a Tartan Tax. Registration of Remortgages is used to subsidise
registration of purchases. Some title registrations take years to complete. (eg. The registration of
former East Kilbride Development Corporation property to South Lanarkshire Council known in the
Land Register as “the Black Hole” is only now being completed TEN years after the application to
register was received by the Land Register as a result of which several right-to-buy purchasers
have never received the titles to their homes.) The Land Register in Scotland requires root and
branch reform. Land registration needs to be simplified so that we can reach the stage where
purchases, sales and remortgages can be carried out without solicitors (if a consumer chooses).
Land Certificates. These are the title deed for a property and included the name of the owner, a
plan of the property, any mortgage or charge on the property and the title conditions which may
affect the property. However with the abolition of the Feudal System these land certificates will
include much inaccurate information which the Land Register says will take up to ten years for the
Register to erase from all land certificates. (Given the past experience of land registration this
timetable seems wildly optimistic). Useful information such as consents for alterations, planning
permissions, mineral and environmental information, specialist guarantees is not currently included.
Using a new system of presale PIPs these could be registered as part of the Land Certificate and
could be updated on each sale. This would be a useful logbook on what upgrades and changes
had occurred between each sale. These certificates would not be issued in hard copy but would be
available on line whenever a house was being sold or remortgaged.
Benefits of Land Register Reform
the consumer will make substantial savings in land registration costs.
x the land certificates will be a useful logbook of how a property has been upgraded from
one sale to another.
x Many important documents which are currently not registered will be, so the dangers
and costs of lost documents will be a thing of the past.
x Since the land certificates will be saved online there will be no costly archiving costs to
lenders for deeds storage.
x The format will be plain English and easily understood.
I appreciate that some of the above comments are outwith the scope of the current Bill. However,
if Parliament wishes to provide marked improvement in the housing and conveyancing experience
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of consumers then it has to address all the issues I raise as they are all interlinked and cannot be
treated adequately in isolation.
Graeme McCormick
Conveyancing Direct
29 April 2005
WRITTEN EVIDENCE FROM CORGI
Corgi Response to ‘Maintaining Houses - Preserving Homes’ Consultation
Introduction
CORGI is the national watchdog for gas safety. It is the body charged by the Health and Safety
Executive (HSE) to maintain a register of competent gas installers in Great Britain, Northern Ireland
and the Isle of Man.
It is a legal requirement for businesses carrying out gas work in Great Britain, Northern Ireland and
the Isle of Man to be registered with us. We also operate a voluntary registration scheme in the
Channel Islands.
CORGI’s principal representative body is its Council, which consists of organisations with a real
interest in gas safety, including trade associations, trade unions, safety bodies, charities and
consumer groups. CORGI will investigate complaints about the safety of gas work undertaken by
both registered installers and non-registered installers free of charge to the consumer.
We hold a database of some 47,000 registered gas installation businesses employing around
100,000 gas-fitting operatives, as well as helping consumers locate a local registered installer.
Our mission is to lead standards in safety and our expertise lies in managing complex registers of
competence, advising on proactive regulation to promote safety and in promoting consumer
awareness. Safety drives everything we do – from administration and registration through to
training and inspection, we have developed over the years an expertise in gas safety that is also
applicable to other housing safety issues. Therefore ensuring high standards of housing quality is
central to our work. Poor standards of gas safety which result from incorrectly installed or poorly
maintained appliances are often associated with the wider problem of low quality housing. We
therefore welcome the opportunity to contribute to this consultation and we look forward to the
resulting measures making a contribution to eradicating poor and unsafe housing in Scotland.
In this response we address questions 2, 10, 11, 12, 17, 18, 24, 25, 26, 27, 28, 31, 33 and 36.
Dealing with disrepair – maintenance orders (Chapter 2, Question 2)
CORGI welcomes the proposal that local authorities should be given the power to take out
maintenance orders against a property or group of properties where lack of maintenance is likely to
lead to disrepair. This is especially important in the area of gas safety where inadequately
maintained appliances can cause significant safety problems for residents and neighbours. We
believe that maintenance orders should include, where appropriate, requirements relating to the
maintenance of gas appliances. CORGI’s best practice guidelines recommend that all gas
appliances should receive a gas safety check conducted by a CORGI-registered installer at least
once a year.
The Tolerable Standard (Chapter 3, Questions 10, 11 and 12)
The consultation proposes to extend the Standard to include a requirement to cover “the
installation of supply and distribution and use of electrical power being adequate and safe in use.”
CORGI believes that the standard should also include provision for gas work. For example, “the
installation of supply, distribution and use of electrical AND GAS power being adequate and safe.”
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CORGI also notes that the current Tolerable Standard includes a requirement that the house “has
satisfactory provision for natural and artificial lighting, for ventilation and for heating.” As an
alternative to explicitly including gas within the Tolerable Standard, we would welcome an
assurance from the Scottish Executive that gas safety comes within the scope of this section. This
could be included in national guidance produced by the Scottish Executive on the interpretation of
the Standard. CORGI would welcome the opportunity to work with the Executive in developing this
guidance, so as to ensure that it reflected gas safety best practice.
CORGI also supports the proposal that local housing strategies should include an action plan to
combat housing which falls beneath the Tolerable Standard and that promoting the improvement of
housing condition and quality should be a specified purpose. Moreover, it is our belief that local
authority housing strategies should also include the vital importance of promoting and helping to
secure domestic gas safety as a specified purpose.
Supporting repair works (Chapter 5, Questions 17 and 18)
CORGI welcomes proposals to introduce a range of types of assistance to private owners. We
further believe that the proposed types of assistance, which broaden the support available to
private owners, are appropriate.
In particular, as the national gas safety watchdog, CORGI has an expertise in providing advice and
guidance to a range of stakeholders, including private owners from a variety of backgrounds.
Advice and guidance can take a number of different forms, including raising consumer awareness
and understanding of key gas safety messages, providing detailed support on technical issues and
assisting people in identifying a suitable installer to undertake work.
Increasing consumer awareness
As the national gas safety watchdog, CORGI takes the need to raise awareness very seriously,
running two major campaigns every year which receive significant national and local media
coverage. CORGI also works to raise awareness amongst groups it feels to be particularly at risk.
An example of this is the ‘Colin the Skunk’ campaign aimed at students living in the private rented
sector, which was run with the support of the National Union of Students.
In addition to this proactive awareness raising amongst consumers, CORGI regularly co-operates
with consumer-interested media and organisations who campaign in this area. Recent examples
include the BBC’s Rogue Traders, which exposed the illegal and unscrupulous activities of a
number of non-registered installers, and Woman’s Own Magazine, which launched a campaign to
identify non-registered installers.
Proposals have been brought forward by representatives of energy suppliers to collectively and
voluntarily fund awareness raising activities on gas safety. CORGI believes that this would be a
welcome advance and looks forward to contributing our expertise to this campaign and working
with suppliers to ensure early implementation.
As well as informing consumers of their rights, CORGI works with private and public sector
landlords to ensure that they are aware of their legal responsibilities, which include ensuring that
every gas appliance they own in a property for which they are responsible is checked for safety
every twelve months by a CORGI-registered installer.
Providing technical support
We publish leaflets on gas safety best practice which are available in a number of different formats
and languages, as well as being posted on our website. We also run a consumer helpline which
can provide free support and advice.
Identifying a suitable installer
Consumers can either call our helpline or visit our website to find details of the registered installers
who operate in their area. Research indicates that consumer awareness of the CORGI brand is
high and there is a widespread understanding of the need to use a CORGI-registered installer to
ensure safety.
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Better information for home buyers (Chapter 6, Questions 24, 25, 26, 27, 28)
CORGI strongly supports proposals for the introduction of some form of single survey. We believe
that the Home Information Pack (HIP), which is currently being considered by the Westminster
Parliament, provides a useful model. The HIP includes a Home Condition Report, which will
provide information on the safety record of all gas appliances being sold with a house.
CORGI does not believe that the provision of a single survey should be left to the market, as this
will increase consumer uncertainty. We also consider it probable that owners marketing those
houses with significant safety defects will be unlikely to commission a detailed survey and therefore
consumers will potentially be put at risk. For similar reasons, we do not believe that exemptions
from a requirement to produce a single survey should be granted. Any system which enables
sellers to avoid providing essential safety information would be a missed opportunity.
Time limits
The Gas Safety (Installation and Use) Regulations require landlords to have gas appliances
checked by a CORGI registered installer once every twelve months. Also, general safety advice
states that all gas appliances should be checked for safety once every twelve months. Therefore,
in relation to gas safety, CORGI would have no view on the age of the most recent single survey at
the time marketing commences, providing that the HCR explicitly states the date of the last safety
check and advises on the recommended frequency of safety checks.
Enforcement
CORGI’s experience of operating the mandatory gas safety registration schemes has given us an
insight into the types of enforcement which are effective in relation to housing safety. In our
experience, the enforcement of regulations has to be realistic, sympathetic to the needs of the
consumer, visible and provide a deterrent.
Improving standards in the privately rented sector (Chapter 7, Questions 31, 33, 36
CORGI welcomes the proposal to include in the Repairing Standard duties for private landlords to
keep in repair the fixtures, fittings and appliances for making use of the supply of gas that are part
of the contract of let. However we believe that the wording of the Repairing Standard should reflect
the existing legal requirement contained in the Gas Safety (Installation and Use) Regulations that a
landlord must ensure that all gas appliances the s/he owns are checked by a CORGI registered
installer once every twelve months.
In the interests of consumer awareness, CORGI considers that a statutory requirement that all
written leases should include an explicit statement of the private landlords’ repairing obligation
should be introduced.
CORGI would welcome the introduction of the provision for the Executive to set national minimum
standards for HMOs.
Nicole Perry
Public Relations Manager
CORGI
29 April 2005
WRITTEN EVIDENCE FROM MAURICE FRANK
This response addresses the legal implications of any system of responsibility for repairs, and the
availability of tenancies corresponding to need, it concerns both the nature of housing occupancy
and the legal clarity of structural and repair issues.
In 1995, when buying a house in the Abbeyview half-privatised council estate in Dunfermline, I
suffered the horrific scandal of getting lied to by the police on my eighth day there, that it was a
rough area, when it was later proved not to be. From the Inspector’s admission so in my police
complaint and from no contesting of my letter in the Dunfermline Press on 8 December 1995, there
is no dispute that it happened.
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Every party is shamed by the lack of political interest in the national scandal that such a thing was
possible. Why would the SNP not want to expose this state maltreatment of Scots returning here?
Why would the Conservatives not want to stamp out this police ruining of the successful experience
of council house privatisations? Why would the SSP not want to include it in their drive to speak for
marginalised communities? Why would Labour’s Peter Hain mention mortgage rates on Radio 4
yesterday, after writing to me on 8 February 1996 acknowledging what I say here about rent and
mortgages, concerning a PMQ?
The Police got out of any liability towards me by claiming the constitutional right of free speech for the
lie as a “personal opinion” not obliged to be accurate, but the principle of the rule of law is violated if
any person, owner or tenant, arriving in a new home can be misinformed by the law enforcers about
whether proper civil order exists in a place. This conflict of constitutional principles establishes that
any person arriving in a new home faces an unconstitutional situation that can’t be resolved. This
should not take away people’s social and economic freedom to move voluntarily, as I was doing, but
it means that no person can be made to move involuntarily, by loss of their previous home, because
this puts them in an unconstitutional position. There should be an exception for evictions for violent
behaviour, for there the person has rejected civil order by their offending, but evictions for any other
reason no longer constitutionally exist, since 14 November 1995.
This means that rent and mortgages no longer constitutionally exist, because they are contracts
involving a threat of eviction. This only applies to occupied homes, not to business premises. Its
cover-up has clearly been a massive wrong upon the public. It is constitutional rather than legal,
hence it is not testable in the courts and it stands over any legislation about tenancy. It means
there is no longer such thing as a tenant, except in second home or short-stay situations that are
additional to a person’s principal home.
All occupied permanent homes can now logically only be owned by all their occupants. Any forms
of lease are voided in the same way as rent and feudal tenure had already been void before its
enacted abolition. Because the housing supply would be unworkable if people could acquire a
chain of homes without paying anything and remain owners after moving out of them, it has to
follow that a home ceases to be owned when it ceases to be occupied, and becomes another of
the housing stock available for a new occupant to claim. For workability’s sake there should be a
proportion between size and need.
Any genuine rough areas, or terrorist dominated areas in Northern Ireland will simply die because
everyone can move out of them at will, leaving a clean vacuum for repopulation on better terms
organised from scratch. Physically bad housing could also be moved out of at will, with the
departing occupants only having repair obligations if able to afford them. A change as fundamental
to the economy as this housing system, logically applies throughout the European Union on a
united basis and wants raising there, and to everywhere with a property law system with Normanstyle roots. Thus economic anomalies around international moves are minimised.
All world human rights principles on access to legal representation and defence make obvious that
it is unfair and invalid for any party to a property maintenance obligation, not to have legal advice
available that is precise and absolute and disproves its own opposite. Also, under any housing
system, any party can only ever be responsible to obtain building work if builders either are willing
to do it or can be forced. Society and civil order lose their law-based validity and collapse if any
person can be required by law to do a thing they can’t do. Because this obvious fact is anchored in
the physical reality of property maintenance, it logically also applies to local government taxation,
debt, and school homework. The housing stock meeting social needs, corresponding to the present
rented sector, will not be maintained if occupant liabilities for it are ever unrelated to affordability. In
nineteenth century slums the consequences harmed public health generally. Inability to just leave
has also harmed some modern council tenants’ health.
So whatever is decided in this bill can’t be left to solicitors and courts without tightening their ethics, as
my petition, PE359, proposed in 2001 which all parties agreed to disregard. Dunfermline Sheriff Court in
1997 denied that “either I am in a position or I am not” on a building obligation, obviously illegally when
no law can exist unless it disproves its own opposite. At present, Glasgow University law Professor
Robert Rennie will not say that solicitors always have an ethical obligation not to mislead their clients.
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The Law Society and a solicitor who was Lib Dem candidate for Dunfermline West in 2001, both say a
solicitor can change his advice after causing a large loss and hold the client liable to know which set of
advice was wrong. No system exists unless these practices are enforceably banned.
Maurice Frank
April 2005
WRITTEN EVIDENCE FROM GLASGOW CITY COUNCIL
Introduction
The Housing (Scotland) Bill as introduced closely reflects the proposals of Maintaining Houses –
Preserving Homes (July 2004), to which Glasgow City Council approved a response on 4
November 2004. The Council generally gave a warm welcome to the proposals, as providing a
more effective framework for local authority action on private sector problems. At the same time it
suggested a substantial number of modifications and sought clarification in some areas.
Key Concerns
Key concerns raised in this evidence are:
x The need for adequate resources to make the new provisions effective
x The potential use of Ministerial guidance on the Tolerable Standard
x While the Bill contains provision for local flexibility in means testing and choice of
types of assistance, it also has strong powers for Ministerial direction. There is a
need to ensure that local authority discretion will in fact be sufficient.
x Charging Orders should be provided for to give an effective means of recovery of
costs in relation to all the enforcement and default powers in the Bill
x Effective provisions need to be added to address health, safety and welfare issues
in unlicensed HMOs
x The Bill should be amended to allow local authorities to phase the implementation
of registration of private landlords, on a timescale which will allow the use of
efficient electronic methods.
Resources
In its earlier response, the Council accepted the general principle that owners are responsible for
the maintenance of their own property, but stressed the importance of adequate resources to
achieve effective delivery. This applies both in relation to regulatory and enforcement action, and
to the provision of assistance to owners. In the context of Glasgow, older private tenemental
property plays a crucial role as an affordable segment of the market. Many existing owners are to
some extent “trapped” having entered into significant long term financial commitments. It is
essential that adequate mechanisms should be available to enable such owners to cope when
unforeseen major maintenance and repair costs emerge requiring additional investment and
borrowing to be entered into. Multiply-owned buildings such as tenements often have a range of
owners in differing circumstances some of whom will require help and support even to safeguard
their initial investment, perhaps ultimately being forced to sell. It is for this reason that the Council
emphasises the need for a significant degree of local discretion in the application of any form of
assistance.
The range of action and support proposed will place greater demands on staffing resources. No
additional resources are specifically highlighted within the paper, other than the additional £3m for
implementation for Scotland identified in the Financial Memorandum. The £3m should be seen as
a minimum for this purpose. Although this estimate was based on figures supplied by Glasgow, it
is not explained how the figure for Scotland was arrived at. The memorandum does not set out the
potential impact on the overall level of capital investment required. While there has been an
improvement in the last two years in the capital provision available to address problems throughout
the private sector, at present levels of funding progress will remain limited. Effective action in the
circumstances of Glasgow will require a higher level of investment.
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Part 1 – Housing Standards
Housing Renewal Areas The proposed modernisation of the declaration process applying to
Housing Action Areas (HAAs) is to be welcomed. The modernised process provides for treatment
of social and environmental factors and will allow much broader action to be taken. This will be
helpful in particular in dealing with more modern post war property. The Bill incorporates a
requirement to engage with and inform those involved and this is in tune with Glasgow City
Council’s practice. Inclusion within the Local Housing Strategy will link identification and timetable
for action, albeit this more formalised approach may inhibit flexibility in progress.
It is hoped that any directions by Ministers under S.6 will be the subject of discussion and
agreement rather than imposition, taking account of the requirement to discuss identification of
Housing Renewal Areas and other elements of the programme with Communities Scotland.
The process of declaring a Housing Renewal Area appears likely to be more bureaucratic and time
consuming than that currently applied in the Housing Action Area process. Three owner
notifications are required in the new process, as opposed to two at present. This additional
requirement will extend timescales and in turn cause delays. This will make it likely that to
accommodate potential slippage, flexible rollover arrangements from one financial year to the next
will have to be introduced within the Private Sector Housing Grant bidding and outcome agreement
processes. To minimise delays, it would desirable to retain the present HAA declaration
arrangement of two owner notifications, alongside the enhanced consultation.
The Tolerable Standard The additional Tolerable Standard elements in S.11 are to be welcomed,
although the Council has made clear its belief that serious disrepair should be included in the
Tolerable Standard. The fact that S.65 makes serious disrepair a criterion for use of the new
Housing Renewal Area powers is welcome, but it does not provide the basis for action in every
case.
It is noted that the adequacy of sound insulation has not been addressed. The reasons for nonextension are explained in the policy memorandum and are accepted. Nevertheless, this is a
serious issue which impinges on the quality of life for many, especially in tenemental properties. If
it is not possible to include reference to this topic in the Tolerable Standard it is essential that tools
are provided to enforcers to deal effectively with the issue.
Concern remains about the power in S.11(3) for Ministers to issue guidance on the interpretation of
the Tolerable Standard. On the basis of experience in relation to the operational definitions
included in the Scottish House Condition Survey (SHCS) the Council would prefer this to be left to
local authorities’ discretion. This view has been reinforced by Glasgow’s experience with its own
Survey of Older Private Housing, which on the basis of reasonable definitions has produced a
substantially higher though entirely reasonable estimate of the extent of failure, and, equally
important, a different pattern of reasons for failure from that shown in the SHCS.
The Repairing Standard The Council has welcomed the requirements and duties to be imposed
on landlords, and the introduction of the Private Rented Housing Panel.
The provisions in the Bill are rightly orientated towards the aspect of disrepair relating to the rights
of the tenant. However, there is also a public interest in disrepair, because of the potential impacts
on neighbours and the public, which has to be represented by the local authority. Other local
authority powers in relation to disrepair exist under the Building (Scotland) Act 2003 together with
emergency powers under S.87(3) of the Civic Government (Scotland) Act 1982, which are not
being repealed. It is important that these existing powers work effectively together with those of the
new Bill and this will require a joined-up approach both within local authorities and between
agencies.
Repair, Improvement and Demolition of Houses The Council has welcomed the creation of a
single statutory notice. The replacement of mandatory grant with mandatory assistance may
provide greater flexibility and will give a focus on owners‘ responsibility for their own property. In
practice judgement will be based on property type, location, and owners’ circumstances particularly
in cases of multi-owner buildings such as tenements. Grant will continue to be a significant tool in
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upgrading sub-standard property. Power of possession (S.37-39) will be of major benefit, allowing
default action without acquisition.
Maintenance Orders The Council supports the introduction of Maintenance Orders. They will
allow the local authority to support, guide and where necessary enforce a maintenance regime.
However there is some concern about the practicalities, particularly in relation to the need for
owners to agree the overall Plan and contribute to a common fund. Other concerns are over
recovery of costs where all owners do not comply and the local authority pays money into the
account. Given the numbers of tenement properties in Glasgow (both factored and un-factored),
the provision for the local authority to pay the costs of non-contributing owners may prove to be
burdensome for Glasgow.
Charging Orders – A Necessary Mechanism for Recovery of Costs It is essential that local
authorities should have effective powers to recover costs where they take enforcement or default
action, in relation to any of the powers in the Bill (particularly SS.35, 36, 49, 50, 84 and 92).
Charging Orders as provided for by Schedule 9 of the Housing (Scotland) Act 1987 are an
essential part of this. Without such an effective means of recovering costs, there is a risk that local
authorities will be reluctant to use the new powers.
The Policy Memorandum to the Bill (para.129) states that the non-inclusion of Charging Orders in
the Bill is due to a belief that they would not be effective in practice. However, Glasgow’s
experience is that they work effectively, without any real difficulties.
As a very minimum the powers contained in Schedule 9 of the 1987 Act and repealed by S.166 of
the Bill must be reinstated, and made to apply to all the new enforcement and default powers in the
new Bill. Opportunity to update Schedule 9 in relation to treatment of annuities could usefully be
taken at the same time. In relation to a Charging Order, the local authority should have first charge
against the property.
Right to Adaptation by Tenant The Council strongly supports the proposed right for tenants to
make adaptations. It should be recognised that the provision for landlords to recover any additional
expenses from the tenant may discourage tenants from going through with the work. This could
occur even if the adaptation itself were being funded by the Council as the provision for the
landlord to recover additional expenses from the tenant would still apply.
To make the process easier for the tenant, consideration should be given to making the Private
Rented Housing Committee, rather than the Sheriff, the adjudicator on disputed adaptations.
Part 2 - Scheme of Assistance
Housing markets and problems vary throughout the country. The Bill provides an extensive range
of mechanisms to assist in the improvement of housing but there must be flexibility to take account
of these local variations. The concept of a published statement of the local terms of the Scheme of
Assistance as provided for in S.69 and S.74 is therefore welcome. It is important that the provision
for delegation of functions at S.74(3)(b) should be used, and that the powers of Ministerial direction
at S.91 should not be excessively used. Clarification about the intended extent of delegation to
local authorities and of directions by Ministers would be welcome.
Grants In the circumstances of Glasgow, where incomes of private householders are relatively low
and property prices less buoyant than in many other areas, grant aid will continue to be the most
important factor in ensuring progress is made in buildings where there is a shared responsibility for
common repairs. The revised grant system introduced in October 2003 requiring means testing of
all grants is causing major difficulties due to the high unit costs in tenemental properties. It is
recommended that certain categories of application should qualify for more advantageous entry
levels of grant. This would include those within a declared Housing Renewal Area, or relating to a
Statutory Notice, installation of standard amenities for the first time, or work to bring a house up to
the Tolerable Standard.
Under the means testing arrangements applied since October 1993, items such as Student Loans,
Council Tax and cost of living are constantly being raised by applicants when lodging appeals
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about the level of grant award. Local authorities should be allowed to take them into consideration
within the means test. It appears that this would be possible in terms of S.74, but only if Ministers
frame the regulations appropriately.
Loans While local authority lending powers are to be extended this is unlikely to be a
straightforward process, given applicants’ circumstances including existing outstanding loans and
commitments, and the position of the current lender and their sensitivity to any additional charge
against the title. The relationship between existing lenders and owners may well limit the number
of cases where this form of assistance can be considered. It is unlikely that a local authority will
become second lender or take a second charge against a property where an existing loan is
outstanding.
Maturity loans and equity sharing may be the most appropriate areas of activity on the basis that
few such products are available in the market. These arrangements will be of particular use in
relation to certain kinds of applicant such as older people.
Concern has been expressed that any service providing loans will be subject to regulation by the
Financial Services Agency. This is likely to be onerous. Also local authorities are not experienced
in providing the new types of loan proposed, and it will take time to build up expertise. Equity loans
are more risky due to the possibility of sale proceeds being less than outstanding capital and
interest.
Eligibility of Conversions for Assistance Inclusion in S.68(1)(a) of provision for assistance for
the conversion of non-housing premises to housing, as requested by the Council in its response of
November 2004, is welcome. This will allow redundant empty commercial property such as shops,
to be brought back into housing use, for instance for use by a disabled person.
Improvement of Amenity The powers in S.92 to promote improvement of amenity of residential
areas are very welcome.
Part 3 - Provision of Information on Sale of House
The Council supports the revised process as it will improve information available to owners and
provide a clearer picture of the property condition and value on which sales are based. It should
also highlight the owners’ responsibility for maintenance. The modified information pack provided to
RTB applicants is also acceptable.
The role of Trading Standards Officers in enforcement will have to be examined in detail.
The Council has already expressed its concern that the energy performance certificate should be
based on a comprehensive measure relating to all energy use, rather than on the Standard
Assessment Procedure (SAP), which covers only heating and hot water costs and is not
geographically specific.
Part 4 - Licensing Of HMOs
General Comments
While the proposed framework is generally welcome, there appears to be a gap relating to
unlicensed HMOs. From the Bill as drafted it now appears that there will be no effective statutory
facility to deal with health, safety and welfare issues in an unlicensed house in multiple occupation,
other than the ability to prosecute an owner for operating while unlicensed. Powers are presently
available under Part 8 of the Housing (Scotland) Act 1987 and the Housing (Management of
Housing and Buildings in Multiple Occupation) Regulations 1964, independent of the licensing
scheme, which allow the local authority to serve notices requiring repair works or improvements to
means of escape from fire or management order, with the ultimate sanction of prosecution if such
notices are not complied with. Part 8 of the 1987 Act is to be repealed and it appears that the 1964
Regulations will go with it.
It would appear that work notices under S.30 of the Bill will not adequately cover the health, safety
and welfare issues which can arise in an unlicensed HMO. Although the Repairing Standard under
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S.13 could apply to unlicensed HMOs, these do not cover all relevant matters and it would appear
that the local authority will not have powers to serve repairing standards enforcement Orders.
HMOs which are exempt from licensing will be in a similar position, without the remedy of
prosecution for operating while unlicensed.
In summary it would seem that adequate powers will be available to deal with licensed HMOs but
not to deal with unlicensed or exempted HMOs. If these assumptions are accurate, it is important
that the issue of dealing with unlicensed/exempt HMOs be revisited. It must be borne in mind that
prosecution for operating an unlicensed HMO can take a considerable time and even a conviction
is not always effective in ensuring that the landlord obtains a licence for the property at issue or for
other properties in their ownership. The “no rent payable” order provided by S.136 is designed to
strengthen the local authority’s enforcement powers, but its effectiveness is as yet unproven,
particularly in relation to tenants who are not receiving Housing Benefit, whose co-operation would
be required to make it effective.
S.118 Meaning of “house in multiple occupation” With the increasing influx of European
labour working on farms, building projects and in factories, it is suggested that consideration be
given to including caravans within the definition of “living accommodation”. Concern relating to
caravans being used as HMOs has been raised by Scottish Houses in Multiple Occupation Group.
S122 (3)/Schedule 4 – Applications for HMO Licenses: Procedure Schedule 4, para. 1
Content of Applications should also include date of birth where applicant or manager are
individuals and not a company or partnership.
S.124 Suitability of Living Accommodation As already noted, S.124 should provide for national
standards. In addition, S.124(2)as drafted does not allow the local authority to consider the
experience of the previous licence period when dealing with a renewal application. It is
recommended that a subsection (2)(g), which takes into account the history of complaints, the
general standard of management, maintenance and repair of the HMO during the previous licence
period be included.
S.127 Duration of HMO Licence Provision to grant or renew a licence for a period of less than
three years should be included.
S.138 Offences An offence in relation to the provision of false information by an owner, tenant or
managing agent to an authorised officer in the pursuance of his duties should be included.
Landlords and/or tenants can utilise the subject of relationships (S.121) as a reason to avoid the
requirement to obtain a licence and this is considered to be on the increase. False statements
made either by tenants or landlords presently go unpunished. It is recommended that powers are
made available for officers to take statements on relationships and to pursue via the court system
any person who makes a false statement, in an attempt to avoid the application of this part of the
Bill. This should also extend to managing agents. These points do not appear to be covered by
S.160.
S.139 Defences While accepting the licence holder’s predicament under S.139(3), if the breach of
condition is caused by a tenant, could an offence not be made to allow prosecution of that tenant
where the breach of condition presents a risk to the health safety or welfare of the other tenants or
neighbours? This threat of prosecution may help resolve the situation more quickly.
S.140 Penalties Powers of closure must be available to local authorities when an owner continues
to operate an unlicensed HMO after either refusal of a licence or conviction for operating the HMO
without a licence.
S.145 Fees It is noted that the power included in the Bill goes beyond the power proposed in
Maintaining Houses, Preserving Homes (para.150) to specify how fees may be arrived at, to enable
Ministers simply to specify the fees. This should be qualified by a requirement that any orders
made by Scottish Ministers regarding fees should take into account the need to recover all
legitimate and necessary costs, which may vary area by area.
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Part 6 – Amendment to Criteria Used To Assess Suitability to Act as a Landlord
The Council has expressed its concern whether comprehensive registration of private landlords
can be achieved within a reasonable timescale, at reasonable cost and without imposing an
unacceptable burden on the private rented sector. Evidence from the 2001 Census which has
become available since November 2004 underlines the great importance of the sector to the health
of the city. Glasgow’s large net gain of population through the private rented sector is its only
significant net gain in any tenure, whereas by contrast there is a large net loss via the owner
occupied sector.
The Bill’s provision (S.155(2)) that a local authority may take into account the nature of an agency
arrangement in deciding whether a landlord is a fit and proper person meets some of the Council’s
concerns. It will make it very much easier to deal with some of the administratively more
problematic cases such as those where a landlord is domiciled abroad, or is an owner who leaves
the property in the hands of an agent during a temporary absence abroad.
The Council would also welcome an amendment at Stage 2 to provide for local authorities to
introduce registration on a phased basis according to a sensible set of priorities. The timetable for
implementation should be such as to allow for efficient electronic methods to be set up to handle
the registration process, preferably web-based. There also remains a strong case for exemption of
resident landlords.
S.155(3) introduces provision for a Letting Code as an element of the fit and proper person test. It
is important that there should be effective consultation about the contents of the Code before it is
introduced.
It would be appropriate to address the sometimes vexed issue of rent deposits through the Letting
Code.
Part 7 - Rights Of Entry
S.158 Rights of Entry: Constables This should be changed to permit local authority officers as
well as constables to gain access to unlicensed HMOs.
David Webster
Chief Housing Officer
Glasgow City Council
3 May 2005
WRITTEN EVIDENCE FROM HILLHEAD COMMUNITY COUNCIL
Although the bill is in many respects admirable,
a) it does not pay sufficient attention to serious problems affecting both local communities and the
safety of residents of HMOs.
b)The legislation also ignores aspects of tenement living which apply to most Scottish cities.
All the legislation relating to HMOs lacks sufficient teeth to make it effective.
Sustainable communities and housing stock. (including concentrations of HMOs in a particular
area). This has not received attention in the Bill.
There is a need to pay attention to the long term viability or sustainability of communities and or the
housing stock.
It is also not clear to us whether it affects the powers of local authorities to enact policies restricting
the numbers which may be allowed in any one block, under the provisions of planning policy. We
would deplore any legislation which restricted that right.
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Prevention of bullying of other owner occupiers
The case for putting HMOs in a different planning category, e.g. ‘sui generis’
Under Part 4 section 118 .4(d)
Some tenement flats and houses are being converted so that each bed sitting room has its own
shower, lavatory and cooking arrangements. These are often created from a single room or a
room and adjacent cupboard.
a)
Under 118. 4 (d) this would remove them from the category of HMO and
would mean that they cannot be inspected from a health and safety point
of view.
b)
The nuisance to the other residents of the tenement cannot be controlled
c)
The conversion pays no attention to the layout of the tenement. The most
valuable possessions of the residents below are at increased risk of
damage from escapes of water.
d)
The conversion pays no attention to the need of the residents below for
peace and quiet and a means of escaping from noise or disturbance
above
e)
Such conversions encourage over-intensive occupation of the original flat
or building.
Such conversions are still HMOs in all but the definition under this section. They share a common
entrance to, and means of escape from, the original flat of such conversions.
We recommend that
On safety and planning policy grounds it should be made possible for local councils to control such
developments.
On safety grounds, such developments from an original tenement flat should be subject to the
provisions of the health and safety aspects of HMO legislation.
For the well being of our housing stock it should be possible to control such over-intensive use of
the flat or building.
The legislation on HMOs lacks the teeth to make it effective.
Here we refer to the lack of powers of closure and the need for effective fines.
(a)
Powers of closure.
Where a landlord has failed to be licensed or has been found guilty in a court of law of
failing to abide by the HMO regulations, or of other offences under HMO legislation, the
local authority should have powers to close down the HMO.
It is a well-known scam in Glasgow that the name of the landlord or owner may change on
the deeds of a property but in effect remains in the same ownership or under the same
direction.
To counter this, the only effective remedy is to give local authorities the power to close
down the offending HMO permanently, i.e. such an offence would incur the penalty on the
building as well as the owner.
(b)
There have been numerous instances in Glasgow where bad landlords have been
fined a derisory equivalent of one week’s or less than one month’s rent. They have even
merely been admonished by the sheriff. Such fines are no deterrent to the landlords whom
the legislation was designed to control.
Sustainable communities and housing stock.
Hillhead Community Council has the highest density of HMOs in Scotland. They have been
increasing from 23% in 1984 to approaching 70% in 2005. In 1985 the reporter to the Secretary of
State agreed with Glasgow City Council that 5% was a reasonable proportion, but that 10% was
reasonable in the West end near the university. Much of the increase is recent following in the
legislation on HMOs and is not merely a discovery of the numbers when they had to be registered.
Although HMOs are a necessary and valuable part of the housing stock, large concentrations are
having an ill effect in this area. They are now driving out the long term residents and families who
look after the area and ensure that policies and practices, from legislation and planning
applications to city cleansing, are scrutinized.
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The over-intensive use of buildings, the neglect of neighbours’ legitimate interests and even legal
rights by absentee landlords or managers, is creating such stresses that it is affecting our housing
stock, our communities, and our individual residents adversely.
Effects do not only pertain to the buildings and their environment:The shopping base which sustains, and is sustained by, a settled community gives way to carry
outs and licensed premises.
Rooms in our tenements are subdivided to maximize returns on rent. Kitchens are turned into bed
sitting rooms and the kitchen facilities placed in cupboards, to maximize returns.
In tenements these measures are so inimical to the interests of the occupiers above and
particularly below, that a means of discouraging them should be incorporated into this bill.
We recommend that:x Subdivision of rooms in tenements and repositioning of basic facilities such as
those with water (kitchens and bathrooms) should be subject to planning consent.
x Planning permission should be obtained before a licence for an HMO is granted.
This would prevent unnecessary expenditure to accord with HMO conditions when
planning consent would not be granted
It would save local councils and their enforcement officers a lot of money.
Prevention of bullying
We even have an example of bullying by a management company. An elderly couple pointed out
that the deeds of the tenement forbade HMO use. They were told that the deeds were old and
therefore obsolete. Managements companies can afford to pay lawyers. Even owner occupiers
may be unable to go to law to defend their legal rights. The Bill should make such injustice
unlikely.
We have HMOs operating where the Reporter has ruled that an HMO was not allowable. This is a
criminal offence but difficult to stop because a licence may still be granted even when planning
consent is refused. Confusion and resentment results.
We recommend that if an owner occupier can provide evidence that the proposed use is not
legally allowed in the terms of his/her deeds, or other burdens, or because there has already been
a ruling to that effect, no HMO licence may be granted.
HMOs should be in a separate planning category (e.g. ‘sui generis’)
The capacity for concentrations of HMOs to affect adversely a small area, or to affect adversely
particular pockets or types of housing stock, could be greatly reduced if powers were given to treat
each application as ‘sui generis’ in planning terms.
The damage is of different kinds which such planning provision would enable to be considered. It
does not only allow concentrations to be tackled, or partlcular applications given appropriate
consideration. It would also help to stop the erosion of our historic buildings: there have been
instances where painted timber ceilings and other features of listed buildings or buildings in
conservation areas have been destroyed because the owner wishes to turn the building into an
HMO.
NOTE: Please note that this arises from concern over the omissions in the bill. HMOs are
necessary but more thought needs to be given to aspects which put too great a stress on
communities and housing stock.
Local authorities also need to be given more power to address the problems.
We would be very pleased to respond in more detail, or to any query you may have.
Jean Charsley
Hillhead Community Council
3 May 2005
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FURTHER WRITTEN EVIDENCE FROM HILLHEAD COMMUNITY COUNCIL Addendum
Further to the submission to the consultation on the above bill. We omitted from our concerns on
HMOs and repairs in conservation areas and listed buildings the following:Repairs required under HMO licensing should require those repairs to accord with conservation
area good practice.
We have an instance in Hillhead where the landlord was required to reinstate fence. The fence was
to a B-listed terrace, and was part of the run which had been reinstated as original by the other
owner-occupiers and public money. The same landlord had previously refused to cooperate in the
reinstatement until the costs had risen by £2000 per owner. His tenants had damaged the fence.
The landlord simply substituted wrought iron of modern curly design in place of the original. It
conforms neither to size nor design of the rest of the run. When complaints were made to the local
authority, the matter was deemed 'de minimis'. Cumulatively such actions lead to the visual
destriction of the conservation area and make a nonsense of attempts to gain the cooperation of
owners in the suitable restoration and repair and maintenance of historic buildings and
conservation areas.
We request that this be remedied in the Housing (Scotland) Bill.
Jean Charsley
Hillhead Community Council
3 May 2005
WRITTEN EVIDENCE FROM EILEEN HOLTTUM
Landlords Perspective: Comments on Housing Bill
I rent out 5 city centre properties, 1 of which requires an HMO. Here are my thoughts.
Written statement on repairing standard at start of tenancy
This should not include moveable furniture or carpets, but stop short at fixtures such as heating
and cooking appliances.
Many landlords, myself included, would be tempted to rent flats
unfurnished. I assume this bill is being given environmental scrutiny. You should consider the
problem of thousands of short term lets, with young tenants required to furnish the place. It would
a nightmare of illegal dumping and parking fines, to name only a few problems.
Disabled occupants right to adapt
Need for reinstatement to original design must be included. Many LAs are devising schemes for
long-term lease of private flats. It would be more appropriate if adaptation were discussed in this
arena.
General comment
Private landlords will resent imposition of standards higher than those required of social landlords.
Responsibility for stair cleaning
I may be in a minority of one, but I think responsibility for common stair cleaning should be passed
to property owners rather than tenants. Or there should be enabling legislation for LAs to do this.
This would bring things in to line with modern apartment blocks.
The current system no longer works in many areas, and is one of the main areas of contention
between owner occupiers and rented flats. None of my tenants cleans the stair even though I
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stress their responsibility, state it in the lease, and leave a tick-box card. Many central Edinburgh
stairs contain mainly young short-term tenants with no knowledge of “tenement etiquette” I was
recently leafleting centrally and many stairs were filthy.
In one stair where I own a flat, I have with difficulty traced all the owners and got their agreement to
pay for a stair cleaner. I pay the cleaner and invoice my co-owners quarterly – this is not onerous.
I would not do it if I had to collect the money from tenants – flats are often empty and collection
difficult.
The current system where LA environmental officers write enforcement orders is a joke. The stair
will get cleaned once or twice and then revert to status quo.
If owners were responsible, other landlords might be more willing to involve themselves, especially
if it is easy to locate all owners. And in worst case scenarios the LA could more easily enforce
some kind of regular cleaning order, comparable to cases where a factor could be required for a
poorly maintained tenement.
I hope these comments are useful – it would be better if I had read the bill but I can’t face it!
Eileen Holttum
12 May 05
WRITTEN EVIDENCE FROM SUSAN LECKIE
As a disabled homeowner I have a particular interest in Care and Repair Provision in my area.
I note that Care and Repair provision is, throughout Scotland, uneven. An example highlighting
this concerns my mother, aged 79, who lives in Renfrewshire. My mother has received assistance
from Care and Repair Renfrewshire on several occasions. She explained Care and Repair
provision to an elderly friend of hers who lives in Ayrshire sadly, when her friend enquired about
Care and Repair in her locality, Beith, it was explained to her that the age criterion in Ayrshire is in
fact 75 years and over, quite different from the situation in Renfrewshire which is 60 years and
over.
Whilst I appreciate that local authority funding is always subject to constraints to have such varying
provision does cause a great deal of confusion.
I understand from Scottish Executive information that “Care and Repair runs projects in many
areas to help people over 60, or younger people with disabilities, to deal with repairs to their own
86
homes.” So the intention of the Scottish Executive is that Disabled Homeowners will be supported
by Care and Repair Provision. Although I have no personal experience of grant application I am
concerned that there is a gap between Scottish Executive intentions and delivery of the service in
Renfrewshire. If the intention is for local Care and Repair to support disabled homeowners in the
same manner as older homeowners, i.e. not just large projects such as bath/shower room
conversions but smaller necessary repairs/maintenance which would be difficult, dangerous or
impossible for disabled people to undertake then this is not the case in Renfrewshire.
I am a homeowner living in an ex council property and, as such, I have serious concerns about the
difficulties experienced by homeowners in ex council tenemental properties. The difficulty is that
not all homeowners are prepared or financially able to contribute to repairs and necessary
maintenance of the communal areas. Understandably, this causes great variation in standards of
upkeep in these properties and in situations where owner occupiers and council tenants share a
building this can have a direct detrimental effect on all the neighbours creating difficulties amongst
them whilst the building deteriorates.
Susan Leckie
April 2005

86Housing Grants – An Applicants Guide to improvement and repair grants for private housing
(2003) Page16
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WRITTEN EVIDENCE FROM MARCHMONT ACTION GROUP PROMOTING INITIATIVES FOR
THE ENVIRONMENT (MAGPIE)
Call for responses
I would like to make the following responses to the proposed Bill, on behalf of Marchmont Action
Group Promoting Initiatives for the Environment (MAGPIE): Part 4 Licensing of Houses in Multiple Occupation.
Section 124 Suitability of accommodation
Para (2)
Add
(g) Assess likely impact on neighbouring properties, (especially in tenement flats) of the
number of properties already so licensed.
(h) Consider impact upon available parking facilities.
(i) Assess provision of safe cycle storage places.
Section 132 Delivery of Licence.
Para. (1)
Since part of the condition of license may only be fulfilled after the grant of licence, it may not be
desirable to deliver the licence as soon as it is granted. For example Edinburgh City Council
require a licence holder to notify all conjoining owners of the grant of licence, together with details
of number of residents for which property is licensed and proper contact details for the landlord or
agent. It is their intention to deliver the Licence once they have received the landlord's certification
that this has been done. Prior delivery of the licence will preclude this essential duty, and may
result in the licensee holding a licence for which not all the conditions have been fulfilled.
David G Stay
Secretary
MAGPIE
3 May 2005
WRITTEN EVIDENCE FROM MILLAR & BRYCE
Provision of information on sale of a house
Millar & Bryce are the largest of the private search firms in Scotland providing information to
solicitors since 1875. In Scotland Private Searchers play an integral role in the conveyancing
process supplying independent searches on title and property.
We welcome the Minister for Communities announcement on his intention to make the Single
Survey scheme mandatory, however while the main focus has been on the survey we believe that
the real benefits of the scheme will be realised through introduction of the Property Information
Pack of which the survey should form part. We can see considerable advantages in having a
standard Purchaser’s Information Pack including the specific documents and information being
available to prospective purchasers, prior to a property being put on the market. Clearly, it is
beneficial for all parties for information to be available as early in the conveyance as possible to
make the process faster, more efficient and increase transparency.
Property Information Packs
The Home Information Task Force suggests a list of contents for the Property Information Pack.
The list includes many of the items that would be needed to enable a purchaser's solicitor to
convey the property, but there are additional items required that are not mentioned. It is essential, if
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the pack is to be as useful as possible, that all items required by the solicitor are included. We
believe that it would be prudent to make a requirement that all the information currently required as
part of the transaction is available in advance as part of the Property Information Pack.
Our experience of working in the industry shows that certain sets of information which form an
essential part of a transaction are frequently ordered only at the last minute increasing the potential
for disruption to sellers and purchasers. In addition if any adverse information is found at this stage
further work on the part of a solicitor can cause an increase in costs and a potential delay in
moving the transaction forward. It is our opinion that these elements should form part of a
Purchasers Information Pack and be available prior to marketing a property. There would be no
additional costs to the parties involved in providing these elements up front as they are currently
required as part of the process. It would however allow essential information to be available to
potential purchasers and their agents in sufficient time to deal with any problems affecting the title.
Up-to-date Information
We understand that concerns have been raised over currency and updating of certain date
sensitive information forming part of the Pack. However we can draw parallels with the existing
conveyancing process, which requires the seller’s solicitor to provide current information on the
property/title prior to completion. Market forces already provide a mechanism to allow information
to be used early in the process then be updated prior to settlement. This approach can also be
easily achieved for information forming a constituent part of the Pack and would allow purchasers
to rely on the most current information without incurring further and repeated costs to refresh parts
of the pack.
We also believe that information should be available in electronic form for instant access to
potential purchasers and their agents, and should be in a compatible form for emerging technology
being utilised by lawyers and lenders.
We understand that a database is being built by ODPM to hold all Home Condition Reports in
England and Wales. There would be merit in Scotland in creating a similar database which will
grow and provide an extensive picture of the private sector housing stock for policy making.
Purchaser Confidence
In addition, all information forming part of a Pack has to be seen as independent by both parties.
Currently in Scotland, Private Searchers provide independent reports that are relied upon by both
parties to a transaction. If both parties have the confidence that the supplier is neutral and are
protected by suppliers Private Indemnity, the buyer and seller can accept the information in the
Property Information Pack as independent.
Conclusion
In conclusion, we support Part 3 of the Housing Scotland Bill. We further believe that it is important
that the Single Survey forms part of a Property Information Pack and that the Pack contains all the
information required for the conveyance. This requirement will be essential to contributing towards
modernising the process of buying and selling a property, rather than functioning only as a source
of information for property viewers and a marketing tool.
Gary Donaldson
Business Development Manager
Millar & Bryce Limited
28 April 2005
WRITTEN EVIDENCE FROM NATIONAL HMO LOBBY
I write on behalf of the National HMO Lobby, to comment on the Housing (Scotland) Bill. The
Lobby is a formal association of some thirty community associations from all parts of the UK,
including members in Edinburgh, Glasgow and St Andrews. Our purpose is to campaign for action
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to address the consequences of concentrations of HMOs (houses in multiple occupation). Such
concentrations arise for a variety of reasons, one of the most prominent of which is shared student
houses.
Information on the Lobby may be found on our website at
http://hmolobby.org.uk/index.htm
The National HMO Lobby welcomes Part 4 of the Bill, as consolidation of the licensing regime in
Scotland, which has pioneered HMO Licensing in the UK, and has been followed in Northern
Ireland and in England & Wales.
The Lobby wishes to comment on Section 124 of the Bill. 124(a) refers to location, and 124 (f)
refers to the possibility of undue public nuisance. HMOs can be problematic for tenants, if the
landlord is not properly responsible for their welfare. HMOs can be problematic for neighbours, if
tenants' behaviour is un-neighbourly - this is a particular issue in HMOs, whose tenants are
typically more numerous than normal residents, younger than normal, far more transient, and also
without internal overall management. Where HMOs congregate (often as a result of market
pressures), they can be problematic for whole neighbourhoods - the transience of the population
undermines the very social capital on which neighbourliness depends. (These issues have
received considerable attention in the media, both locally and nationally, not only in Scotland but
throughout the UK.)
Concentrations of HMOs therefore need to be resisted. The National HMO Lobby requests that
Section 124 makes it clear that living accommodation is not suitable for occupation as a HMO if it
increases the incidence of HMOs beyond a threshold of 10% of local residential properties.
(Glasgow and Fife for instance have policies limiting HMOs to this proportion of houses.)
The Lobby trusts that its concerns will be taken into account by the Communities Committee.
Dr Richard Tyler
Co-ordinator
National HMO Lobby
2 May 2005
WRITTEN EVIDENCE FROM NATIONAL RENT DEPOSIT FORUM (NDRF)
Representing rent deposit schemes
The National Rent Deposit Forum (NRDF) is a national charity set up to represent and support
local rent deposit schemes and encourage new ones to develop. 2005 is our tenth anniversary year
and we now have almost 250 member-organisations throughout the UK, including 27 in Scotland.
Rent deposit schemes house and support homeless and vulnerable people in private rented
properties. These projects act as an intermediary between tenant and landlord, offering a legal
guarantee or cash to pay for rent in advance, rent arrears, theft or damage during a tenancy. We
estimate that our members UK-wide house 14,000 people each year, using some 8,500 private
landlords, and provide advice and support to 60,000.
In this document we propose the inclusion of a custodial tenancy deposit scheme in the Housing
(Scotland) Bill and provide costing for this potentially cost-neutral policy. It has been produced by
Adam Knight-Markiegi, NRDF information and policy officer.
Protecting rental deposits
We are pleased that MSPs are taking housing seriously and trying to improve the conditions for
Scotland’s 2.2 million households (Communities Scotland, 2002). We applaud this. A number of
parts of the current housing bill relate to the private rented sector, but we feel that another part is
missing: a tenancy deposit scheme. We would like MSPs to agree to implement such a scheme,
which could become cost neutral, following further research.
Over 173,000 households live in the private rented sector in Scotland, representing more than 8%
of all households (Communities Scotland, 2002). Many of these households pay a rental deposit to
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secure the property, yet there are no statutory regulations governing this. Evidence from England
shows that 70% of private tenancies pay a deposit and that 20% of these have it unfairly withheld
(ODPM, 2002, 2004a). When applied to Scotland, this represents over 24,000 households – half
the number of households in East Ayrshire – that have problems reclaiming their rental deposits.
The unfair withholding of rental deposits creates animosity between tenant and landlord, often
leads tenants to keep back the last month’s rent, and gives the private rented sector a bad image.
Currently, to rectify the situation is a hard, long and expensive process through the small claims
court. To safeguard these rental deposits and to improve the speed of adjudication we recommend
the Scottish Parliament supports the introduction of a custodial tenancy deposit scheme.
In a custodial tenancy deposit scheme, rental deposits would be banked with an independent third
party for the duration of the tenancy. If there were no dispute at the end of the tenancy, the deposit
would be either returned in full to the tenant or transferred to a subsequent tenancy. Where there
were disagreements, the independent scheme would adjudicate and apportion the deposit
accordingly. Inventories taken for all furnished and semi-furnished properties would help this
process.
By giving the task to one independent body, this proposed scheme would not incur an extra burden
on local authorities. It means that publicity could be coordinated centrally, as would the
adjudication.
These proposals follow the introduction of a similar scheme in England and Wales. There, the
Housing Act 2004 introduced safeguards to protect tenancy deposits in two ways: through a
custodial tenancy deposit scheme, as suggested above, and through an insurance scheme. Work
is currently underway to define the detail of such schemes.
We do not support an insurance scheme in Scotland for three reasons. The size of the private
rented sector in Scotland means that dividing rental deposits between various schemes would
make them uneconomical. It would be confusing for tenants and landlords alike, and having
numerous schemes becomes more difficult to regulate.
Further research is urgently needed
Further research is needed in order to introduce a custodial tenancy deposit scheme. In particular,
this must discover the proportion of tenancies that require a rental deposit in Scotland and the
value of these deposits. Research should also be undertaken with tenants and landlords to find the
reasons for and views of non-return of rental deposits.
While it is possible to include such questions in the Scottish household survey, they would not
reach the field until 2007. This is too late to safeguard the rental deposits of thousands of
households across Scotland. Research should take place sooner.
Information should also be sought from the Office of the Deputy Prime Minister (ODPM) and the
Welsh Assembly Government, which are currently working on the detail to their tenancy deposit
schemes. Valuable lessons could be learnt before a scheme is introduced across Scotland.
Setting up a pilot tenancy deposit scheme is another option, but one that has had little success in
England. For a custodial tenancy deposit scheme to work, it must be statutory and not voluntary, as
the English pilot has demonstrated. Although this could be tested on a statutory basis in a few
locations, we support full-scale coverage through one, statutory Scotland-wide scheme.
This does not mean that MSPs should sit back for a few years. No, the housing bill offers an
opportunity to show their intention to safeguard tenancy deposits and to investigate how a custodial
scheme could work in Scotland.
How much would it cost?
But what would be the cost of a custodial tenancy deposit scheme? The total cost is expected to be
between £1m and £3m, while the interest raised from banking all the rental deposits would raise
almost £2m. A custodial tenancy deposit scheme could be cost neutral – even raise money – once
administration and management costs and adjudication costs were reduced.
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Detail of the cost
To calculate the cost of a custodial tenancy deposit scheme we have used the method used by the
ODPM (2004a, paragraphs 71-9) in its regulatory impact assessment but applied to Scotland. The
cost can be broken down into four parts: administration and fund management costs, adjudication
costs, enforcement costs, and publicity and pump-priming costs. This is shown below for each
aspect, starting with some common assumptions.
Common assumptions
There are 173,000 private rented households in Scotland (Communities Scotland, 2002).
In England 70% of private tenancies pay a rental deposit (ODPM, 2002), and there is no reason to
assume that overall this is any different in Scotland. This equates to 121,100 (70% x 173,000)
households in private tenancies that pay a deposit in Scotland.
Of deposit-paying tenancies in England, 20% believe all or part of the rental deposit is
unreasonably withheld at the end of the tenancy (ODPM, 2004a). There is no reason to assume
that this is any different in Scotland. This equates to 24,220 (20% x 121,100) households who have
their rental deposit unfairly withheld in Scotland.
In Scotland 43% of private tenancies last up to a year (Scottish Executive, 2004). This equates to
52,073 (43% x 121,100) tenancies finishing each year with a deposit.
Of rent-paying tenancies in Scotland, 46% are furnished and 54% unfurnished (General Register
Office for Scotland, 2005).
Median rents are £88 per week for furnished properties and £69 per week for unfurnished ones
(sourced from the Scottish house condition survey 2002 by Andy Robinson, Housing Survey Team,
Communities Scotland). This equates to £383 a month (£88 x 52.18 weeks a year, including lead
years / 12 months) and £300 a month respectively, with a combined average of £338 a month
(£383 x 46% + £300 x 54%). It is assumed that the average rental deposit is equal to one month’s
rent.
Administration and fund management
Administration and fund management costs are expected to be between 1% and 3% of the total
held, as shown below, totalling between £409,000 and £1,228,000 (£3.38 or £10.14 x 121,100).
Cost as a percentage of deposit value

Cost per deposit

Total cost per year

1%
2%
3%

£3.38
£6.76
£10.14

£409,318
£818,636
£1,227,954

Adjudication
Adjudication costs will depend on how many tenants and landlords will require dispute resolution.
The cost of adjudication is arbitrarily set at £150 per case (ODPM, 2004a). Based on current
assumptions (20% with dispute), the adjudication cost would be £1,562,000 a year (£150 x 20% x
52,073). But the number of cases with disputes should reduce with safeguards to protect rental
deposits. This could bring down the proportion of disputes to 10% or 5% of tenancies, potentially
reducing the cost to £391,000, as shown below.


680

329

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
Percentage of tenancies
requiring adjudication
5%
10%
20%

finishing

Cost per adjudication

Cost per year

£150.00
£150.00
£150.00

£390,548
£781,095
£1,562,190

Enforcement
The ODPM believes that much of the scheme would be self-enforcing and tenants would be
encouraged to inform the enforcing authority if deposits were not held in a custodial scheme. At this
stage it is quite difficult to quantify how much enforcement would cost but if it is assumed it takes
an official half a day to enforce safeguard arrangements, then it might be expected to cost about
£68 per case requiring enforcement (£30,000 official's average salary / 220 staff working days x 0.5
day). If 5% (arbitrary figure) of tenancies finishing each year required enforcement, this would cost
£177,048 per year (£68 x 5% x 52,073).
Publicity and pump-priming
In order to ensure the scheme is as self-enforcing as possible, the government will have to inform
the public about the introduction of the scheme. This is expected to cost at least £25,950 (£0.15
assumed cost of publicity per tenancy x 173,000). Pump-priming costs may also be necessarily,
but these are expected to be low.
Total cost
The total cost for a custodial bond scheme is expected to be between £1,003,000 a year (£409,318
+ £390,548 + £177,048 + £25,950) and £2,993,000 a year (£1,227,954 + £1,562,190 + £177,048 +
£25,950) once all deposit-paying tenants become members of the tenancy deposit scheme.
Interest on deposits
If all rental deposits were banked centrally £1,944,000 could be raised (£338 x 121,100 x 4.75%
Bank of England base rate).
Adam Knight-Markiegi
Information and Policy Officer
National Rent Deposit Forum
29 April 2005
Sources
Communities Scotland (2002) Scottish house condition survey 2002 Edinburgh: Communities
Scotland.
General Register Office for Scotland (2005) Scotland’s census results online online
(www.scrol.gov.uk/scrol/common/home.jsp) (accessed 28-29 April 2005).
Office of the Deputy Prime Minister (ODPM) (November 2002) Tenancy money: probity and
protection – A consultation paper London: ODPM.
ODPM (2004a) Housing Bill Part 6 - tenancy deposit protection regulatory impact assessment
online
(www.odpm.gov.uk/stellent/groups/odpm_housing/documents/page/odpm_house_031043.hcsp)
(accessed 27-29 April 2005).
ODPM (2004b) Housing in England 2002/3: A report principally from the 2002/2003 survey of
English housing London: ODPM.
Scottish Executive (2004) Scotland’s People: Results from the 2003 Scottish household survey
annual report online (www.scotland.gov.uk/library5/housing/shsar03-00.asp) (accessed 27-29 April
2005).
Shelter Scotland (2005) A Rent deposit protection service for Scotland policy paper.

330


681

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
WRITTEN EVIDENCE FROM PRIVATE RENTED HOUSING FORUM (PRHF)
The Private Rented Housing Forum has the call for written evidence on the Housing (Scotland) Bill
and is grateful for the opportunity to participate in this debate.
The Private Rented Housing Forum (PRHF) has been established with the aim of creating a
combined voice in Scotland for the Private Rented Sector and is the only forum of its kind.
Membership currently comprises representatives from the Royal Institution of Chartered Surveyors
in Scotland, the Association of Residential Letting Agents, the Chartered Institute of Housing in
Scotland, the Scottish Association of Landlords, the Scottish Rural Property and Business
Association and the Property Managers’ Association (Scotland) Ltd.
Having considered the Housing (Scotland) Bill at length, the PRHF wishes to make the following
comments.
Part 1 Housing Standards
Chapter 3 - The Tolerable Standard
The PRHF welcomes the inclusion of the Tolerable Standard within the Housing (Scotland) Bill.
However, we seek clarification that these standards are not only being imposed on the private
rented sector. The Tolerable Standard is a basic standard that all rented property should meet.
They are not aspirational standards. As such, all tenants should be entitled to these basic
provisions, not just those in the private rented sector. In the interests of equity, we strongly believe
that all rented residential property, including those owned by Registered Social Landlords, should
be subject to the Tolerable Standard as outlined in the Housing (Scotland) Bill.
Section 11 (2a)
The Forum suggests that the term ‘thermal insulation’ be replaced with ‘thermal performance’. We
feel that this takes a wider account of all aspects of elements and appliances. Furthermore, thermal
insulation must be considered in respect of the age of the property. The Forum believes mandatory
grants should be retained for this aspect of the tolerable standard.
Chapter 4 – The Repairing Standard
Section 12 – Tenancies to which repairing standard duty applies
The PRHF, as we have previously outlined in our response to the Scottish Executive’s consultation
paper ‘Maintaining Houses, Preserving Homes’, believes that the repairing standard duty should
apply to all residential landlords, public or private. We seek clarification that higher standards are
not being demanded of the private rented sector than other sectors which is inequitable and could,
potentially, cause confusion for tenants.
The Forum notes that tenancies under the Agricultural Holdings (Scotland) Act 1991 are excluded
from the Repairing Standard. We question whether sub-tenancies are also excluded under this Act.
Furthermore, the Forum would welcome clarification of the term ‘tied house’ and an explanation as
to why this is limited to agricultural workers.
While the Forum supports the Repairing Standard, it is important for the committee to acknowledge
the time and cost-implications of bringing houses up to standard, particularly in rural areas. The
penalties for non-compliance with Repairing Standard orders are severe and so there must be
reasonable time allowed for phasing in repairs and achieving a high standard of workmanship.
Section 14 – Landlord’s duty to repair and maintain
The PRHF would welcome further clarification on the proposal for landlords to carry out a repair
inspection before every let, which, potentially, could be every six months. We question how
extensive the repair inspection is expected to be and what resultant impact it may have on rent
increases to tenants?
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Section 16 (1) (b) – Exceptions to a landlord’s repairing duty
The Forum welcomes the inclusion of a landlord’s repairing duty in this legislation. You may like to
consider the inclusion of tenants’ obligations within the legislation in order to avoid different
interpretation and potential landlord/tenant disputes.
Section 22 – Application to Private Rented Housing Panel
The PRHF would welcome a specified time period in which a landlord must respond to the written
concerns of a tenant, before a case can be brought to the Private Rented Housing Tribunal. Ideally,
we feel that there must be evidence not only that the tenant has informed the landlord, but also that
the landlord has failed to remedy the situation after a reasonable period.
We note that the Private Sector Housing Tribunal is for use only by private sector tenants. We
believe that the tribunal should be available for use by all tenants, irrespective of tenure.
We note that the proposed Private Sector Housing Tribunal service is for tenants only. The Forum
would welcome the extension of this tribunal to include landlords. We believe that this would lend
the Private Rented Housing Tribunal greater credibility in the sector and that such exemption is at
odds with the declared objectives of the legislation.
Section 51 and 52 – Right to adapt rented houses to meet needs of disabled occupants
These provisions are in keeping with the tenor of the Disability Discrimination Act, and we believe
that it is appropriate they be included. However, we suggest exercising caution in issuing blanket
rights for tenants and compulsion on landlords to comply. Although grants are available to
qualifying tenants to carry out adaptations, many tenants may not have the resources to restore the
property to its original condition at the end of the tenancy.
The Forum seeks clarification on the inclusion of ‘employment’ as one of the purposes for
adaptations by a tenant in relation to his/her occupation of a property. Many leases for residential
property prohibit business use, perhaps through a title restriction. If adaptation were allowed on
‘employment grounds’, would this supersede the lease terms and conditions?
We consider that it may be appropriate to place some restrictions upon the right to adapt privately
rented property. For example, we suggest that short-tenancies for less than a period of 6 months
could be considered a reasonable ground for refusal under Section 52. We argue that it is
reasonable to have regard to the remaining duration of the lease because it may be onerous to
expect a landlord to consent to major structural adaptations where there is only a few months left
on a lease.
In order to avoid disputes at the end of a tenancy, we suggest that the landlord’s consent to
adaptation work should carry with it a restoration schedule agreed between the landlord and
tenant.
Section 51 (10)
The Forum also believes that this should include approvals required not solely from building
regulations and planning permission but also superior leases, title or other contractual
arrangements.
Part 4 – Licensing of Houses in Multiple Occupation
The PRHF welcomes the proposed changes to the licensing of Houses in Multiple Occupation
legislation.
Finally, the PRHF would like to see the Letting Code laid before the Parliament in the same way as
was required for the Access Code.
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On behalf of the Private Rented Housing Forum, I hope that these comments are helpful. Please
do not hesitate to contact me if you wish to discuss any point.
Rhona Macdonald
Secretary
Private Rented Housing Forum
29 April 2005
WRITTEN EVIDENCE FROM ROYAL INSTITUTION OF CHARTERED SURVEYORS IN
SCOTLAND (RICS SCOTLAND)
The Royal Institution of Chartered Surveyors in Scotland (RICS Scotland) has noted the call for
written evidence on the Housing (Scotland) Bill and is grateful for the opportunity to participate in
this debate.
RICS Scotland is the principal body representing professionals employed in the land, property and
construction sectors. The Institution represents some 9,000 members: 7,000 chartered surveyors,
200 technical members and 1,800 students and trainees. Our members practise in sixteen land,
property and construction markets and are employed in private practice, in central and local
government, in public agencies, in academic institutions, in business organisations and in nongovernmental organisations. As part of its Royal Charter, the Institution has a commitment to
provide advice to the government of the day and, in doing so, has an obligation to bear in mind the
public interest as well as the interests of its members. RICS Scotland is therefore in a unique
position to provide a balanced, apolitical perspective on issues of importance to the land, property
and construction sectors.
Having considered the Housing (Scotland) Bill at length, we wish to make the following comments.
Part 1 Housing Standards
Chapter 3 - The Tolerable Standard
Section 11 (2a)
RICS Scotland suggests that the term ‘thermal insulation’ be replaced with ‘thermal performance’.
We feel that this takes a wider account of all aspects of elements and appliances. We believe that it
is important that thermal insulation be judged with regard to the age/condition of the house and be
consistent with the Repairing Standard. We would like to see the mandatory grant schemes remain
in place for this aspect of the Tolerable Standard.
RICS Scotland welcomes the inclusion of the Tolerable Standard within the Housing (Scotland) Bill.
However, we seek clarification that these standards are not only being imposed on the private
rented sector. The Tolerable Standard is a basic standard that all rented property should meet; it is
not aspirational. All tenants should be entitled to these basic provisions and in the interest of equity,
we believe that all rented residential property, including that owned by Registered Social Landlords,
should be subject to the Tolerable Standard as outlined in the Housing (Scotland) Bill.
Chapter 4 – The Repairing Standard
Section 12 – Tenancies to which Repairing Standard duty applies
Again, RICS Scotland believes that the Repairing Standard duty should apply to all residential
landlords, public or private. We seek clarification that the private rented sector is not being
expected to provide higher standards than the social rented sector. All tenants should be entitled to
the same standard of repair, irrespective of tenure.
We note that tenancies under the Agricultural Holdings (Scotland) Act 1991 are excluded from the
Repairing Standard. We seek clarification on whether sub-tenancies are also excluded under this
Act.
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While RICS Scotland supports the Repairing Standard, we acknowledge the time and costimplications of bringing properties up to standard, particularly in rural areas. The penalties for noncompliance with Repairing Standard orders are severe and we urge that reasonable time be
allowed for phasing in repairs and achieving a high standard of workmanship.
Section 16 (1) (b) – Exceptions to a landlord’s repairing duty
RICS Scotland welcomes the inclusion of a landlord’s repairing duty in this legislation. The Scottish
Executive may wish to consider the inclusion of tenants’ obligations within the legislation.
Section 22 – Application to Private Rented Housing Panel
RICS Scotland would welcome a specified time period in which a landlord must respond to the
written concerns of a tenant, before a case can be brought to the Private Rented Housing Tribunal.
This will give landlords the opportunity to resolve the situation.
We note that the Private Rented Housing Tribunal is for use only by private sector tenants. We
believe that the tribunal should be available for use by all tenants, irrespective of tenure.
RICS Scotland would welcome the extension of this tribunal to include landlords. We believe that
this would lend the Private Rented Housing Tribunal greater credibility in the sector.
Chapter 6 - Maintenance
Section 42 – Maintenance Orders
RICS Scotland would welcome the inclusion of further detail in Chapter 6, Section 42 of the
Housing (Scotland) Bill. In particular, how it will be determined that a property will not be
maintained to a suitable standard in the future, who will make that decision and what appeal
mechanism will be available to property owners?
Section 50 – Power of majority to recover maintenance costs
(1) (a) (ii)
Instead of the term “majority”, RICS Scotland suggest stipulating “at least 50%”, as there are likely
to be instances where two out of four, or three out of six owners are compliant. Additionally, we
would welcome consideration of a provision enabling the committed owners to recover any legal
costs incurred in chasing payment from their non-compliant neighbour(s), as well as interest on the
outstanding sums.
Section 51 and 52 – Right to adapt rented houses to meet needs of disabled occupants
These provisions are in keeping with the tenor of the Disability Discrimination Act, and we believe
that it is appropriate they be included. However, we suggest exercising caution in issuing blanket
rights for tenants and compulsion on landlords to comply. Although grants are available to
qualifying tenants to carry out adaptations, many tenants may not have the resources to restore the
property to its original condition at the end of the tenancy. RICS Scotland would support the
introduction of a grant scheme to provide assistance with restoration at the end of the tenancy.
RICS Scotland seeks clarification on the inclusion of ‘employment’ as one of the purposes for
adaptations by a tenant in relation to his/her occupation of a property. Many leases for residential
property prohibit business use, perhaps through a title restriction. If adaptation were allowed on
‘employment grounds’, would this supersede the lease terms and conditions?
RICS Scotland considers that it would be appropriate to place some restrictions upon the right to
adapt privately rented property. We suggest that short-tenancies for less than a period of 12
months should be a ground for refusal under Section 52. We argue that it is reasonable to have
regard to the remaining duration of the lease because it may be onerous to expect a landlord to
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consent to major structural adaptations where there is only a 6-month lease in place, or only a few
months left on a longer lease.
In order to avoid disputes at the end of a tenancy, we suggest that the landlord’s consent to
adaptation work should carry with it a restoration schedule agreed between the landlord and
tenant.
Section 51 (10)
RICS Scotland believes that this should include approvals required not only under enactments but
also superior leases, title or other contractual arrangements.
Part 3 - Provision of Information on Sale of Houses
Section 110 - Information for tenants exercising Right to Purchase
RICS Scotland welcomes proposals for provision of additional information for Right to Buy tenants.
However, we continue to urge that an exemption for such properties not be granted.
RICS Scotland considers that only brand new properties with an NHBC certificate and inter-family
sales should be exempt from the requirement to provide a single survey.
Section 101 – Information to be held or provided to potential buyers
(2) (b)
We continue to support the inclusion of a valuation within the single survey, otherwise a key
recommendation of the Housing Improvement Task Force report will not be met.
General Comments
RICS Scotland would welcome further exploration of the impact of the cost of a mandatory single
survey scheme on low income or repossessed properties. The introduction of a grant or loan
scheme be appropriate for such situations and merits exploration.
It is interesting to note that the estimated additional costs of £22 million to the aggregate home
purchasing bill do not take account of purchasers who may decide to take independent advice, or
wishes advice that is not available from the Chartered Surveyor due to the conflict of interest.
We believe that in Denmark where a similar report is made available by sellers, about 50% of
purchasers seek independent advice.
RICS Scotland is concerned that the arguments around the shelf-life of a single survey have been
centred around the valuation part of the proposed scheme. We take this opportunity to point out
that the condition of a property may also be subject to change over a short period of time.
RICS Scotland considers that further thought must be given to the sale of whole rural estates. We
note that this issue is not covered by the proposed legislation. An estate for sale may encompass a
large house, plus several farmhouses and cottages. RICS Scotland queries whether each
residential property will require to have a single survey. Additionally, we note that the valuation of
each individual property within a whole rural estate may be problematic. RICS Scotland urges that
careful thought is given to the working of a mandatory single survey scheme in both the rural and
urban context.
Another example of the complexities of the property industry can be illustrated by mixed-use
properties. We wish to clarify if a single survey will be required for mixed-use properties, such as a
shop with residential premises above.
We note that the Communities Committee received oral evidence from a range of organisations on
the issue of a mandatory single survey scheme. We are confused to see reference being made to
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structural surveys when discussing the proposed single survey. RICS Scotland wishes to
emphasise its view that the single survey is a middle of the road product and is not a structural
survey, which would possibly require invasive testing throughout the property and would cost
considerably more.
RICS Scotland would also like to clarify that the costs indicated for the single survey prior to the
pilot were only indicative and operate on a sliding scale corresponding to the value of the property.
We are concerned that consumers may be misled if indicative costs are taken to be the cost for all
types and sizes of property in the mandatory scheme.
Additionally, we would like to alert the Committee to the fact that any costs associated with a Latent
Defects Guarantee would be over and above the cost of the single survey. Additionally, RICS
members are currently encountering problems supplying a Latent Defect Guarantee, whilst
complying with Financial Services Authority Regulations.
RICS Scotland urges that a measured approach be taken to resolve the issues that are intrinsic to
a mandatory single survey scheme. We believe that it is important to ensure that the best possible
scheme for both consumers and the professionals involved in the sector is achieved. We realise
that this may take some time, but feel that it would be time well spent.
This evidence should be considered as supplementary to that submitted by RICS Scotland’s expert
witnesses, Ian Gillies and Elizabeth Bruce, to the Communities Committee on 01 April 2005. I have
enclosed a copy of the aforementioned evidence for your information.
On behalf of RICS Scotland, I hope that these comments are helpful. Please do not hesitate to
contact me if you wish to discuss any point or require further information.
Rhona Macdonald
Public Policy Executive
RICS
29 April 2005
WRITTEN EVIDENCE FROM SCOTTISH COMMITTEE OF THE COUNCIL OF TRIBUNALS
My Committee has been considering the content of the above Bill and I have been asked to let you
have members’ comments.
Many of the aspects of the Bill dealing with repairs, housing renewal areas and houses in multiple
occupation are not within my Committee’s remit. However members are directly concerned with
proposals in Section 21 onwards to expand the remit of the Rent Assessment Panel for Scotland
since the tribunal procedures of that organisation are under my Committee’s supervision by virtue
of the Tribunals and Inquiries Act 1992. My members are pleased to note that the Bill contains the
necessary amendment to this Act to allow their continued supervision of the proposed Private
Rented Housing Panel.
My Committee has a high regard for the existing Rent Assessment Panel and Rent Assessment
Committees formed from it. During visits to hearings, my members have observed the procedures
to be operated in a professional manner and with care and attention paid equally to all parties
involved in the process. The mix of suitably qualified and lay members works well with the legal
chairmanship to produce a balanced, fair outcome. The Committee believes that an expansion of
the RAP in the way proposed in the Bill will be a sensible step to deliver the required policy
initiative and members have no concern about the organisation adapting well to its enhanced role.
I have been asked to draw to your attention the following specific points:
x

Section 58 provides for a PRH Committee to inspect a house in order to certify completion
of work under a repairing standard enforcement order. Section 156, Part 7 entitles a
member of a PRH Committee to enter premises where a tenant has applied for a
determination and where such an entry could enable or assist the Committee in making
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that determination. Although it can be argued that these entries are merely fact-finding in
connection with an application for a determination which is already lodged with the Panel,
there could be cases where variation to the repairing standard orders is called for and
where that ‘investigation’ by the PRH member becomes part of a revised application or
indeed the consideration of a case de novo. My Committee considers it is vital for
empanelling procedures to be established which ensure that the adjudicative process is not
compromised by any investigative role of any one person, especially if this were before an
appeal is lodged.
We know that officials are aware of our concern and are considering how the separation of
functions can be assured.
x

Schedule 2, section 4 includes provision for the payment of expenses in attending the
hearing but sub-section (2) states that no such payments may be made to the landlord, the
tenant or their representative. Members believe that this could act as an unfair deterrent to
some tenants aggrieved by a landlord’s actions who may not have funds to seek redress
without assistance. Members are aware that a number of other tribunal systems do
reimburse appellants’ basic travel costs and they feel that this restriction should be
reconsidered. Members also wonder who is intended to benefit from such payments if not
the categories stated as excluded.

x

My Committee is very disappointed that the Bill does not consider the use of alternative
dispute resolution in the process of ensuring the repairing standard is maintained or of
dealing with disputes. In considering the original consultation paper ‘Maintaining Houses –
Preserving Homes’ in 2004, my Committee strongly supported the availability of mediation,
not only as a reason for adjourning a PRH Committee hearing, as suggested in the paper,
but as a means of avoiding an issue proceeding to a hearing in the first place. Members
commented that there could be significant savings in both time and money by encouraging
dispute resolution by agreement and that there were those within the expanded PRHP
organisation who had the necessary specialist knowledge of tenancy and repair matters to
allow for a dispute resolution arm to be established. There does not have to be a formal
requirement to embark on mediation, such as in the Education (Additional Support for
Learning) (Scotland) Act, but there could be an stated encouragement for it to be
considered.

I hope your Committee finds these comments of interest.
Marjorie MacRae
Secretary to the Committee
Scottish Committee on the Council of Tribunals
3 May 2005
WRITTEN EVIDENCE FROM THE SCOTTISH COUNCIL FOR SINGLE HOMELESS
Introduction
The Scottish Council for Single Homeless (SCSH) is pleased to take the opportunity to give
evidence to the Communities Committee on the Housing (Scotland) Bill. SCSH is the national
membership body for organisations and individuals working to reduce and prevent homelessness
in Scotland. Our membership includes local authorities, RSLs, voluntary bodies, frontline
homelessness services, health and homelessness organisations as well as a range of individual
members and academics. SCSH also includes a Youth Unit which seeks to highlight issues relating
to homelessness among young people. SCSH is represented on the Scottish Executive’s
Homelessness Monitoring Group and was an active member of the earlier Homelessness Task
Force.
Our evidence in this paper focuses on key areas within the Bill likely to have an impact on
vulnerable groups and homeless people. Specifically, we and our members have looked at the Bill
provisions to see if they complement the recommendations and work of the Homelessness Task
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Force and do not adversely affect the Homelessness Agenda now being implemented by Local
Authorities with their key partners across Scotland. Our general view is that this is a useful and well
put together Bill, although we do have some comments and concerns on some proposals within it.
These are spelt out below.
Specific Comments
Section 1-7
Area Renewal
SCSH welcomes the proposal to replace Housing Action Areas with Housing Renewal Areas and
the recognition within the Bill of the link between concentrations of poor quality housing, falling
house values and low demand.
Amendment of the Tolerable Standard
SCSH is pleased to see the subjects of thermal insulation and electrical supply/safety now covered
within the definition of BTS once this Act is passed. However, we believe guidance will be needed
to explain what is meant by acceptable levels of thermal insulation - particularly given problems we
know exist in insulating some types of older properties. The guidance therefore needs to allow for
flexibility while trying to raise the standard generally where this is realistic and practical linked to
construction.
Section 12-20
Improving Standards in the Private Rented Sector
SCSH would like to see a robust approach which puts physical and tenancy management
standards on an equal footing and gives tenants a genuine ability to hold landlords to account if
these standards are breached. Tenants need to be confident that their rights are protected without
fear that for example, requests for repairs will threaten the continuation of their tenancy.
Private rented sector tenants frequently have little security of tenure and are in a generally weak
negotiating position to get their landlords to carry out repairs etc. Increasing the repairing obligation
will not in itself necessarily lead to real improvements in standards in the private sector. This is
partly because a lot of the difficulties experienced by tenants relate as much to the behaviour of
landlords/tenancy management issues as they do to physical aspects of the property. This situation
needs to be properly addressed within the forthcoming legislation including having an effective
system of legal redress to cope with landlords who fail to manage their property properly.
The Lettings Code for Private Landlords proposed as part of the forthcoming landlord registration
scheme is welcome. However, more clarity is required on what the minimum operating standards
will be. There is an argument for having something on the face of the new Act. At present the
standards set out in the Anti Social Behaviour (Scotland) Act are extremely basic and do not
adequately explain what is intended. We would not be opposed to the idea of setting a Minimal
Operating Standard on the face of this Bill alongside the new Repairing Standard – providing of
course that the operating standards are appropriate and adequately consulted upon prior to their
implementation.
Section 21-29
Better Legal Redress/Private Rented Housing Panels
SCSH welcomes the principal that tenants should have better legal redress in situations where
landlords are trying to evade their repairing obligations. We are also not opposed to the idea of
extending the role of Rent Assessment Committees as the vehicle for giving tenants independent
assessment of cases which cannot be resolved directly between tenant and landlord. SCSH
believes it is a weakness that the Panels are going to have no remit to cover management issues.
We believe this sets up an artificial separation between tenancy management and physical
standards which needs to be re-thought through before the Bill is passed.
As the Bill reads we think it generally contains insufficient measures to adequately protect tenants
from poor physical standards. The new legislation gives us an opportunity to increase standards to
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a more acceptable level and we hope the Communities Committee will look into this. Crucially the
Bill makes no reference to timescales within which the Panels should be expected to operate. We
also would like to see a statement included which specifically addresses what, if Panels suspect
possible criminal behaviour (e.g. harassment of tenant), they should do with that information.
We believe that the level of knowledge by the public and among housing practitioners about the
current system of Rent Assessment Committees is very partial. There will need to be adequate
publicity to advertise the Panel’s new role. The Panel itself is likely to have to draw on a bigger pool
of suitably experienced people to act as members.
As more of the practical operating details about the Panels are rolled out e.g. in guidance, it will be
easier to assess their operation. However, at this stage it is very important there is going to be
sufficient detail on the face of the Act to be confident that Panels are going to offer a meaningful
service to tenants using them for assistance.
As MSPs will be aware many tenants in the private sector are on a Short Assured Tenancy (SAT),
the notice period of which is 2 months. SAT’s often end after a period of 6 months and if they are
renewed, it is on a month to month basis. The Bill states that the Panel cannot be approached until
after the tenant has first tried to get appropriate action taken by their landlord through direct contact
with them. Situations may well arise where by the complainant’s tenancy will have ended by the
time they have had the necessary dialogue with their landlord and the Panel has been called upon
to investigate the unresolved matter to the point of reaching its decision and informing the tenant
and landlord. In practice this provides a loophole by which bad landlords could, if they chose to do
so, ‘stall’ to use up time and at the end of the day get out of having to do work on the property. The
whole system should not fall when the person leaves the tenancy. The Panel should still have to
consider the case and ensure the landlord does any repair work deemed necessary. There needs
to be some mechanism in place to ensure someone in effect takes up the role of the former tenant
if the Panel has not reached its decision before they move on to alternative accommodation.
We believe the Bill should be amended to waive the requirement for a direct dialogue and written
communication between tenant and landlord before the Panel is approached where the tenant can
demonstrate that their landlord has previously not acted responsibly to get earlier repairs carried
out. We also feel that where the tenant leaves the property and this is because of their landlords
failure to act and/or the state of the property’s repair, the Panel should be able to consider
compensation in favour of the tenant. We would like to see a new clause added into the Bill which
covers this point.
Tenants Deposit Protection Scheme
Subject to further debate once the Act is passed as to an appropriate model to adopt for Scotland,
SCSH members would favour adding an additional provision into the Bill to introduce a single
mandatory Tenancy Deposit Protection Scheme for Scotland. Similar schemes are already
successfully operating in other Countries. Establishing such a scheme in Scotland should have a
similarly beneficial effect of preventing some homelessness by decreasing numbers of households
which find themselves unable to find a home because they have lost their deposit illegally. The
scheme should also help increase confidence in low income households in the sector giving them
and landlords the protection they need by setting up an independent system for dispute resolution
over the return of tenancy deposits. We believe this initiative could benefit both landlords and
tenants creating a ‘win/win’ situation for both parties.
If this idea is not taken up in the Bill a need will remain to address the current lack of legal clarity
over the subject of tenancy deposits coupled with tenants generally being unaware of what their
rights are with regard to referral to the Courts. SCSH believes the Bill should be used as a major
opportunity to rectify and improve the law in this area.
Rent Relief Orders (housing benefit)
It is important to be clear about the implications for vulnerable people reliant on housing benefit if a
rent relief order is served on the landlord. This is particularly important since the Scottish
Parliament cannot change housing benefit regulations, which are reserved to Westminster.
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Housing benefit for the private rented sector is currently in transition from the current scheme to a
scheme of Local Housing Allowances (LHAs), which have been piloted over the last year in
Edinburgh. Under the LHA scheme tenants will receive a fixed amount of Housing Allowance and
be able to keep any surplus if they live in accommodation where a lower rent than the Housing
Allowance is payable. Rent Relief Orders will fit well with the new scheme, leaving tenants with
extra cash in their hand if a landlord has not complied with the notice.
However, the scheme which is currently in operation across the rest of Scotland poses some
problems. The current scheme is that housing benefit is only payable in relation to the actual rent
due. If a rent relief order is issued the rent due will reduce and therefore (it would appear) the
tenant should inform the local housing benefit section of a change in circumstances and housing
benefit should be reduced. Given the delays in most housing benefit sections there is every
prospect of tenants being overpaid housing benefit for a number of weeks even if they supply the
information on time – indeed some landlords will be paid direct by the housing benefit section.
It is unclear whether tenants might be guilty of a housing benefit fraud if they do not inform housing
benefit of their landlord’s rent relief order. It is also unclear whether landlords would be under any
obligation to inform their tenants or the housing benefit section of the imposition of a rent relief
order. Tenants might not know a rent relief order has been served on their landlord and unwittingly
be overpaid, or unwittingly actually pay their landlord the full rent. In those circumstances they
might be required to pay back quite substantial sums when the issue finally comes to light.
This is especially concerning in relation to tenants who are vulnerable, for example with poor
literacy or learning difficulties. We believe that there should be a safeguard in the legislation to
ensure that such tenants are not penalised for their landlord’s lack of action.
Section 117-149
HMO Licensing
SCSH has had close involvement with the development of HMO licensing in Scotland since the
1980’s and was a member of the Executive Working Group which drew together the mandatory
guidance under which Local Authorities currently operate the scheme. We were in favour of
primary legislation on HMOs from the outset and we therefore welcome the Bill provisions to make
this happen. However, we believe the opportunity should now be taken during the passage of this
Bill to also review operational aspects of the scheme to see whether improvements/changes are
appropriate. We would like to see the question of further possible exemptions looked at as part of
the licensing review.
SCSH remains concerned that the way in which licensing operates tends to focus upon the
physical standards of the property while progress on raising management standards has been not
evidenced as effectively. This is another aspect the review could usefully look at. From our
perspective as a homelessness organisation the main challenge of HMO licensing is striking the
right balance; how to drive up standards and the need to keep landlords within the market. SCSH
would like to see ongoing monitoring of the sector which can be attributed to licensing especially
changes in supply in the HMO sector.
Section 150-154
Mobile Homes
SCSH welcomes recognition within the Bill that security of tenure for households renting mobile
homes falls far short of that for people in ‘bricks and mortar’ homes. The current legislation dates
back to 1975 and is in need of re-examination and an overhaul. We believe the Bill should also be
used to rectify the legal disparity between those renting mobile homes and those who own them. It
should ensure that households renting mobile homes have defence against eviction, afforded
protection under the Rent Acts and are given the same security of tenure of those renting
permanent structures.
We welcome the proposal to give ministers the power to add, vary or appeal Schedule 1 of the
1983 Act which still gives site owners some entitlement of the 10% of the sale of their mobile home
on their site. There is no justification for this rule (indeed it would never be applied to permanent
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structures). It potentially increases the possibility of homelessness amongst households on low
income, which is at odds with the thrust of the current homelessness legislation in Scotland.
Accommodation Agencies
SCSH believes the Bill presents an opportunity which should be taken up to clarify and further
define particular practices which happen in the private rented sector e.g. the way that Letting
Agents are operating. We would have liked to have seen inclusion of more detail on this subject
within the Bill and proposals in relation to for future responsibilities of letting agencies.
Conclusion
SCSH broadly supports many of the provisions contained within the Bill. The Housing Improvement
Task Force was limited by its remit to include only issues of physical improvement. The Housing
Bill does not face this constraint and SCSH believes it should view improvement of both physical
standards and management standards as part of the same thrust. Also, we hope that the
Committee will in particular consider:
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x

The benefits of adding in provisions to introduce a mandatory independent Tenancy
Protection Deposit Scheme for Scotland;

x

The need to be clearer about what timescales are going to be expected of the Private
Rented Housing Panels, in handling cases;

x

What protections are going to be in place for tenants going through the Panel and what
instruction there will be to ensure that Panels have to continue to investigate a case in
the event of the person leaving the tenancy;

x

The need to strike a balance between having landlord registration criteria that is
meaningful against the risk that if registration becomes too cumbersome, expensive or
bureaucratic it could lead to good landlords being driven out of the market which is not
desirable;

x

The need to review the current operation of HMO licensing before it comes part of
primary legislation (which SCSH supports) and in particular to investigate the case for
possible further exemptions;

x

The need to streamline HMO regulations and integrate different forms of regulation of
landlords now operating across the sector - with a view to avoiding offending landlords
falling through the gaps between the schemes and to avoid the system operating
physical and management standards becoming unwieldy;

x

The need to include within the Act an agreed minimum level below which landlords
cannot operate while at the same time encouraging flexibility by individual Local
Authorities to drive up standards in their local areas in the most imaginative ways
possible;

x

The need to recognise that compulsory registration of landlords is an initiative, which
whilst welcome, will take Local Authorities some years to implement fully – given the
experience of HMO licensing;

x

The requirement for adequate resources at a national and a local level for information
and publicity in relation to the rights of private sector tenants, protection, advice etc.
available to tenants.
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We are both happy for our submission to be made publicly available and to answer any further
questions on the contents.
Robert Aldridge
Director
The Scottish Council for Single Homeless (SCSH)
5 May 2005
WRITTEN EVIDENCE FROM THE SCOTTISH LAW AGENTS SOCIETY
The Scottish Law Agents Society was established by Royal Charter in 1884. It is the largest
voluntary association of Scottish Solicitors from all branches of the profession and from all parts of
Scotland. We have some members practising abroad. The Society does not have any responsibility
for regulation but its objects include the promotion of legal services in Scotland.
SLAS is active in responding to consultative documents issued by the Scottish Executive, the
Scottish Law Commission and others and is generally interested in the good government of
Scotland. The Society has a number of specialist committees including a Conveyancing
Committee.
The Society publishes a legal journal called the Scottish Law Gazette published six times a year
with articles on professional practice and developments in the law and the Memorandum Book
published annually containing valuable information for practitioners.
Why introduce single surveys?
Part 3 of the Bill deals with the proposed introduction of single surveys and purchaser information
packs. In relation to single surveys the reason for their introduction by the Scottish Executive is
"One underlying principle of the Bill is that owners should take responsibility for maintaining their
property. The Housing Improvement Task Force identified the lack of information provided to
potential house purchasers as a major contributory factor in house disrepair and lack of
maintenance. Most purchasers rely on a mortgage valuation, which provides limited information on
the condition of the house. Purchasers may therefore find themselves owning houses requiring
repairs and maintenance that they are unable to afford". [Policy memorandum para130].
It has to be noted that the reason is therefore not the problem of multiple surveys but that owners
should take responsibility for maintaining their own property. This fails to take account of a
fundamental right of a property owner to do with his property what he chooses. This is enshrined in
the in ECHR Protocol Article 1. It is of course subject to the normal restrictions on that right but
provided it does not injure third parties or their property rights there is no obligation on a property
owner to maintain that property. What the Bill does is propose that a seller makes information
available to a prospective purchaser. It singularly fails to address what is said to be the underlying
principle. Purchasers have not caused the disrepair nor are they responsible for maintenance of
property prior to their purchase. They are free to choose what level of information they need.
The suggestion is that HITF identified lack of information as a major contributory factor in housing
disrepair and lack of maintenance. This is not borne out by the DTZ Pieda research which was
commissioned by the Executive [The House Buying and Selling Process in Scotland [April 2002]
and was used as evidence both by HITF and continues to be regularly selectively quoted and
misquoted by the Executive.
When this is examined in detail 74% of purchasers had neither discovered nor carried out
unexpected repairs or improvements. The initial research was carried out by mailshot and the
return of 92 [p 70].came from more than 1500 inquiries sent out. That is a return rate of just 6% In
such surveys it is widely acknowledged that there is over-reporting of dissatisfaction - something
the SCC acknowledged in relation to its own Home Truths Report.
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Unexpected repairs ?
Repairs v improvements
The Executive in a variety of press releases have referred to the figure of £3700 as the average
amount that purchasers spent on unexpected repairs. This is a misquotation from the DTZ Pieda
research. The text of their report refers to repairs and improvements [para 3.32]. This is quite
different, most purchasers want to improve the property they purchase.
£3700 or £1000 ?
While this is the mean amount the median amount was £1000. The small sample size is skewed by
one significantly larger amount. Using the better measure of the median figure of £1000 this
equates to around 1% of the average Scottish House price.
This level of unexpected expenditure suggests that the premise that prospective purchasers would
pay less for property in poor repair is, it is suggested false. If the policy of the Executive was to be
a complete success and purchaser stopped 'overpaying' for property at best this would reduce the
price paid by around 1%. It is self evident that it is the excess of supply over demand which pushes
up prices.
Unexpected or expected?
It should be noted that nearly three quarters of the original sample was excluded as they did not
require to carry our repairs at all. DTZ Pieda carried out follow up interviews in a number of cases.
In only four cases did the interviewees have to undertake major structural works once they
purchased. In three of these cases a Scheme 1 survey was obtained but even then in three of the
four cases the problem was mentioned in the valuation report. [para3.53]. In the fourth case the
roof apparently required to be replaced. It seems that this may have been a tenement flat where a
Scheme 1 report is commissioned the roof is not commented on. The person who obtained this
report understood what she was getting for her money and 'got what she paid for'.
Again a detailed reading of the Report shows that in none of the four cases where structural works
were required was this unexpected. In three cases it was mentioned in the survey report and in the
fourth it was clear that the report excluded the roof and this was a risk which the purchaser
accepted.
Does the Executive's own evidence support the policy?
If the Executive had said that in a small number of cases purchasers spent a typical figure of £1000
or around 1% of the average house price in Scotland on repairs and improvements which they
either knew about prior to purchase or were unconcerned that there may be costs of this nature to
be faced then the case for the policy would be far from made out. That however is the position.
Is there evidence that purchasers want more information?
Only 22% of respondents in the DTZ Pieda study thought the survey information they received was
either fairly unhelpful or very unhelpful [para 3.33]. The rest were happy or expressed no opinion.
There is little evidence base to suggest buyers want more information.
The premise in relation to the compulsory use of the single survey which is equivalent to a current
Scheme 2+ is that the prospective purchaser will take this into account when offering for the
property.
"In a rational housing market a more detailed survey that uncovers disrepair in a house of the order
identified above should lead to the reduction in the purchase price by up to the cost of the
necessary repairs. In such housing the additional costs of the single survey should lead to a
reduction in the price paid for the property. Based on the evidence of uncovered disrepair set out
above this might lead to the price of properties being up to £120 million lower than they would
otherwise have been. How far the sale price does fall will of course depend upon the parties
involved and the strength of the market. Further, with most households being both sellers and
buyers the impact should be spread across the housing market, i.e. most sellers will also be
purchasers". [Explanatory notes para 229].
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The key to understanding this statement is the use of the word 'rational' in relation to the housing
market. The housing market is not 'rational' in the sense that this might be used by an economist.
The market suffers from an excess of demand over supply in parts of Scotland such as the central
belt. The imposition of a strict planning regime restricts the supply of new housing expanding as
rapidly as demand rises with the result that the market does not behave according to an idealised
model. It therefore seems unlikely that the policy aim will be achieved in practice.
Report on condition or survey + valuation
The Executive do not appear to have even decided on this fundamental feature of the Scheme. A
report on the condition of a property is substantially a matter of fact. Valuation on the other hand
involves a significant degree of opinion. When a property goes to a closing date and a variety of
offers are made with a range of prices then each prospective purchaser has taken a view as to the
value of that property to them.
An example might assist, faced with the same surveyor's valuation :
A may offer more for a property because she can walk to work from it,
B may offer more for the same property because it falls within the catchment area for a particular
school, and
C may offer more because his parent live close by.
The courts have recognised that the question of valuation is one of opinion and the rule of thumb in
a case alleging negligent valuation is a margin of 20% +/-. For a property at the Scottish average
price of £100,000 a surveyor might not be sued successfully where he values it at £80,000 or
£120,000. This latter figure is 50% more than the former.
For a seller a valuation at the lower end may lead to his getting too little for the property and for a
valuation at the high end of the range this may simply kill off any prospective interest. For a
purchaser the risks are reversed, if the valuation is low they may get a bargain and if high they may
overpay for the property. Many may prefer to trust a surveyor of their choice rather than the
valuation which has been provided by the seller as part of the pack. They may well look at the pack
to get an idea of the condition of the property and then instruct a Scheme 1 valuation from the
surveyor of their choice. Again where a prospective purchaser is keen to acquire the property they
may look at the survey in the pack and then instruct their own scheme 1 valuation to get a higher
valuation and give themselves a competitive edge in a closing date situation. It seems that even
with legislation there will still be multiple surveys.
The Scheme adopted in the English Housing Act 2004 is for a report of condition with no valuation.
The lender will appoint a valuation surveyor who will look at the report on condition and statistics
about property sales in the area and carry out a desktop exercise. He will not visit the property.
This has a number of advantages over the survey + valuation as the report on condition can have a
longer shelf life. The English scheme absolves the home inspector from liability for defects which
have occurred since the date of inspection. The housing market can change very quickly perhaps
as a response to a change in interest rates or perhaps more local conditions. Where, for example,
a major local employer closes down the market in the adjacent area may become depressed. For
this reason most lenders insist that the survey is dated within 3 months of completion and de facto
this becomes a standard shelf life for a report with a valuation. If a report + valuation is adopted
then irrespective of any legislation the requirements of lenders are such that unless they agree
otherwise the report+ valuation will have a maximum shelf life of three months.
Whether the single survey is a report on condition or a report + a valuation is a fundamental
concept within the scheme. Parliament ought to know the type of scheme they are being asked to
approve the framework for.
Why introduce purchaser information packs?
The legislative technique
The second proposal within this Part of the Bill is for the possible introduction of purchaser
information packs, one component of which will be the single survey. This however will contain
other matter such as
(a) a copy of the land certificate ( or the sasine equivalent)
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(b) copies of planning consents
(c) copies of building warrants
(d) copies of guarantees.
It is not clear what the exact content will be because the bill has been drafted in such a way as the
details will be provided by regulations.
"The Scottish Ministers will prescribe the documents by regulations. The regulations may specify
that the survey will have to be prepared by a suitably qualified person. Ministers could also specify
other information to be supplied in a Purchaser’s Information Pack which could include copies of
any planning, listed building or building regulation consents and approvals, any guarantees for
work carried out in the property, a copy of the land certificate or, if not available, a summary of
common repair and maintenance obligations for flatted properties, and a summary of any property
management responsibilities. Further research on the content of a Purchaser’s Information Pack
has been carried out". [Explanatory memo para134].
This is a poor legislative technique. Parliament is left without being able to define exactly what the
intention of the Executive is and consequently the costs and time delay which may be inherent in
the compilation of such packs. In contrast in the English Housing Act 2004 s163(5) lists the type of
material on which regulations may be made. The Bill should be drafted in this way with a list of
prescribed matters which can be fleshed out and added to or subtracted from by regulations. It is
really unacceptable to draft in the way the Executive has introduced the Bill which prevents proper
Parliamentary scrutiny.
Why should they be introduced?
The policy memorandum is completely silent on the reasons for the introduction of PIPs. Given that
this is a major change one might reasonably expect an explanation from the Executive.
Is there an evidence base for PIPs?
Reference is made to further research having been carried out in the Policy memorandum This
research has not been published by the Executive. It is inappropriate to refer to unpublished
research which may or may not support the introduction of PIPs.
In December 1999 the Westminster Government introduced a pilot scheme of PIPs in Bristol. The
evaluation of this material was published by the Office of the Deputy Prime Minister in 2001. The
pilot lasted for seven months and was wholly funded by the Government so that there was no cost
to sellers or purchasers.
There is one key question in relation to the PIPs and that is how prospective purchasers used
them. Mostly, they consulted the report on the condition of the property ( which in England will not
contain a valuation). The rest of the PIP was classified as the 'legal' content. Not everything in the
PIP was 'legal'. In fact the other components which were consulted were the sales particulars and
the list of contents included in the price.
"In general not many consumers read the legal papers relating to the title deeds, searches and
other important elements of the conveyance process. Buyers felt these documents were not
presented in a consumer friendly way.
"Conveyancers reported that sellers asked very few questions about the legal aspect of the pack
and that they seemed happy to leave it to their conveyancer to make sure everything was in order"
[Evaluation of a Pilot Seller's Information Pack: The Bristol Scheme/09.html 2001]
On the basis of this evidence there is little point in providing information which will not be looked at
by prospective purchasers. It will simply incur costs and be out of date or potentially out of date as
soon as it is produced and this can only be tested by paying to update the reports. Lenders through
the CML also require information to be reasonably up to date before funds are released. With a
slow moving property this will mean that costs are incurred on more than one occasion.
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Comparison between Scotland and England
Since 1925 England has had a system of Land Registration. The result is that the vast majority of
property in England is now registered. In Scotland the corresponding legislation was introduced in
1979 becoming operational in 1981 in Renfrew and Dumbarton, Lanark and Glasgow by 1985.
Progress thereafter was slow and the whole of Scotland has only been operational since 2003. In
the mature west central belt counties penetration of land registration is around 70%. It is very much
less in the last counties to come on stream.
Where a title is already registered the information is conveniently gathered together in the Land
Certificate. There may be copyright issues related to the copying of the Land Certificate but an
office copy could be obtained from the Keeper at what is very little cost. In contrast the information
in a Sasine title may be spread over a number of deeds which require to be examined and the
relevant information extracted. This will require input from a competent conveyancer and will take
time. This means the cost of preparing this part of a PIP will be significantly higher in many cases
than in England and Wales. The process will also be much slower.
In addition to title information local authority held information would also go into the PIP. This takes
time for local authorities to respond. There is no e-commerce solution in Scotland whereby this
information can be searched via the web, paid for and received instantly. In contrast in England the
NLIS system is up and running. There was a ScotLIS pilot but this appears to have ended. There
has been no published evaluation of the ScotLIS and no announced plans to introduce a fully
fledged system. Other jurisdictions such as Ontario and British Columbia have working geospatial
integration systems. Scotland is falling behind. Such a system allows a prospective purchaser to
obtain such information as he needs in real time and at a very low cost. In fact it makes the process
of assembling PIPs seem old fashioned and out of date.
The effect on the sale process of the introduction of single surveys and PIPs
Scotland has one of the cheapest systems of house buying and selling in the world. It is also one of
the quickest in operation from start to finish. There is simply no discussion in the policy
memorandum or the explanatory memorandum of the impact on the speed at which a sale can
progress. Table A, representing the current sales process, and Table B, representing the likely
outcome of the proposed reforms, have been prepared on the basis of what an idealised
transaction might look like. In practice there may be difficulties at any stage which can slow things
up. In both the same time periods have been used for the time taken to obtain the title deeds, local
authority certificate and lenders to issue offers of loan.
One of the striking features of the tables is that under the current system the property is on the
market in two weeks whereas under the new system this may stretch to five weeks. There is no
corresponding reduction at the other end of the transaction because processes that currently
happen in parallel, the conveyancing and the processing of the loan application by the lender
become by and large consecutive processes. The loan application is not lodged until it is known
that the offer is being accepted and three to four weeks to process the application is presently the
norm.
At the start of the transaction the limiting factor is obtaining the titles from the existing lender. At
present the property can be marketed before the titles are sent by the lender to the agent. This
cannot happen when a PIP is required.
The evaluation of the Bristol pilot evaluated the time taken to assemble the PIPs. The average time
taken to prepare packs was 11 working days i.e. into the third week [bristol evaluation/07.html].
This is in accordance with the Tables attached. However it was noted that where the title was
leasehold the time taken to assemble the packs was generally longer. Leasehold titles tend to be
more complex and are more akin to those titles in Scotland which are registered in Sasines and the
title information is not conveniently located in a document such as the Land Certificate. This
suggests that certainly in those counties where Land Registration is less mature it is likely to take
longer to assemble the packs. It should also be noted that the NLIS system which permits the
electronic gathering of information was running in Bristol at the time of the pilot and no such
comprehensive geospatial data integration system is currently operating in Scotland which will
increase delivery times and costs here.
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The costs of assembling the PIP
In the Bristol experiment a fee of £100 was paid for the assembly of the pack and this was
increased to £150 in leasehold cases. So applying those figures to Scotland and assuming no
increase in the cost of time over the last five years on a first registration a fee of £150 +VAT and in
titles which are already registered a fee of £100 + VAT would be added to the costs for each seller.
There are no corresponding savings to be made anywhere in the process. In the Explanatory
Memorandum the Executive make reference to discussions which had taken place with the Law
Society suggesting costs for sellers would increase by a maximum of £100 [para 212]. Why this
should be a maximum of £100 is not clear but it does seem to be at the low end of the scale. It is
accepted by the Executive that these costs would be borne by the sellers [para 221]. Assuming a
50/50 split of registered to unregistered titles throughout Scotland as a whole then our view is that
including VAT and without any allowance for inflation since the Bristol Pilot five years ago the total
annual increase in costs will be a minimum of £23m for sellers and not the £13m quoted in the
Explanatory Memorandum.
The timing of the outlays
Under the current system the seller will usually be asked only for the SPC insertion fee typically
£175 at present. The agent will bear the costs of the local searches in the property and personal
registers which are comparatively modest and the local authority search is usually only obtained a
few days before settlement. These outlays can be borne by the agents. However where these are
incurred when it is not clear when or if the property will be sold it is likely that the costs will be
asked for up front. This will also be the case with the single survey. At present surveyors can
expect payment before they release a copy of the report to the lender so have some control over
the payment of their fees. Where a single survey is commissioned this may reveal details which the
seller does not like and it seems very likely that surveyors will require payment in advance to
prevent any attempt to make payment conditional on re-writing the report to suit the seller. This
means that a seller will be asked up front for £175+ £350+ £90 + £40 = £655 to put the property on
the market. The figure of £350 for the survey is in our view conservative. The Executive now accept
that the purchaser will not refund the seller the cost of the survey so that this is an additional cost
which will now be borne by sellers. That they receive no benefit from the single survey is amply
demonstrated by the very low take up of single surveys in the pilot scheme.
Impact on sellers
Sellers will be expected to pay an extra £470 to £526 on a sale transaction with no benefit. The
reason for the redistribution of costs from purchaser to seller is simply not addressed by the
Executive in the explanatory memorandum [see para 225 onwards where the opportunity to
discuss this exists].
No comment is made in the Explanatory Memorandum on the impact of the greatly increased costs
required of a seller before a property is put on the market. It is thought that a number of potential
sellers will be unable to afford the costs or will be discouraged from attempting to sell. This is likely
to impact on sellers with low incomes and little savings and may detrimentally impact on areas of
low demand/ low value property. This is discussed further in section 3 below
The proposals will increase costs and slow the house sale process down. This does not seem to be
an appropriate reform.
Low Value/ low demand properties
One issue to which there appears to be no solution is the problem with low value/low demand
housing. In the active market which has been seen over the last couple of years such areas have
been masked by the overall success of the market. They nonetheless exist and include tenement
flats in less desirable locations as well as some ex public sector stock - and not just flats in multistorey blocks. Because the properties are low demand they take longer to sell, with a greater
likelihood that the survey, property search and local authority property inquiry certificate will
become out of date. The cost of refreshing these may lead to properties being withdrawn from the
market.
Those owning low demand properties may well realise the difficulties they will have in selling and
be discouraged from attempting to market the property in the first place thus leading to a reduction
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of supply. They may also be unable to find the money required to place the property on the market,
being unable to pay for the costs of a single survey, purchaser information pack and the marketing
of the property itself. Given the low value and the length of time taken to sell such properties it
appears unlikely that selling agents will be prepared to bear those costs which are largely inflexible
irrespective of the price of the property and these costs will fall disproportionately on those on low
income or benefit and the elderly who often own these properties.
The research commissioned by the Office of the Deputy Prime Minister formerly the DETR [Sellers
Packs in Low Demand, Low Value Areas (No 130, 2000)] concluded that buyers, sellers and
professionals all agreed that the costs of the packs and surveys would reduce the number of such
properties on the market and reduce the number of transactions in such areas. There was
consensus from those consulted that exempting low value/low demand property from the
requirements would effectively 'red line' such property. The response in 2004 of the ODPM was
that such properties (there are 2m of them in England) did not form part of the normal housing
market. Given the shortage of suitable stock in Scotland some solution is required to prevent areas
becoming no go areas for house purchase. Here it can be expected that there will be an increased
incidence of mortgage repossession given the difficulties of selling.
Neither the Policy Memorandum or Explanatory Memorandum addresses the issue of low value
low demand property. This is a significant issue which the Executive has ignored.
Are there property sales in Scotlland where PIPs are used?
Sale by private bargain is the norm for house sales in Scotland whether this be by individual
negotiation or following a closing date where the so called 'blind bidding' system is employed. This
th
th
was not always the system in Scotland and in the 19 and early 20 century many houses were
sold by roup more commonly called auction. This method of sale can still be found and is often
used for properties which are in poor condition, have been repossessed or have title or other
problems. The significance is that the bargain is concluded on the day of the auction and the terms
of the contract are set out in advance by the seller. These terms are almost invariably that there are
no warranties as to the condition of the property, the terms of the titles or any other matter. It is par
excellence an example of caveat emptor. The purchaser takes this as they stand tantum et tale.
Either the purchaser takes a chance or he has his solicitor do all the work of title examination and
searches in advance of offering. The seller makes this information available in advance at a cost to
the purchaser or on the day when the deeds etc can be examined for free in person at the auction.
If the example of auctions is an indication and in our view it is a very strong one there is a very
considerable danger that sellers will adopt the tantum et tale approach and prospective purchasers
will be obliged to make clean offers with no conditions at closing dates etc. The multiple survey
problem will be reduced but will be replaced by a multiple title examination problem which is likely
to be even more expensive given the amount of work particularly in Sasine cases which will require
to be done in a very short timescale. The impact of this additional cost will fall on purchasers. This
danger is not addressed in the Policy Memorandum nor the costs in the Explanatory Memorandum.
Table A : Current selling process
Week

Selling agent activity

1

Seller instructs agent
Property visited
Draft schedule prepared
Titles requested from lender
Issue letter of engagement
Schedule approved by seller
Details send to SPC and
schedules run off
Seller pays £175 to insert in SPC
More where press ads to be paid
for
Property on market

2

3

Purchasing agent activity
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4

Interests noted
titles received

5

More interests noted Closing date
fixed
Closing date
Offers
received
and
communicated to seller
Instructions to issue qualified
acceptance
Unsuccessful parties advised
P16 requested on first registration
Form 10/12 requested
Reports received
Title examined to identify any
issues
Agent lays out costs of reports
£40
Local
authority
certificate
requested agent lays out cost £90
Receive formal letter
Report to clients
Send formal letter concluding
Send draft forms 1 or 2 and 4 and
send
Revise disposition and return
Draft discharge of existing
security and forward with
Request for redemption statement
from lender
Receive
and
forward
local
authority certificate
Get deed signed
Check redemption statement
Update
search
including
purchasers
Agent lays out further £16

6

7

8

9

10

11

Settle transaction

Prospective purchaser contracts agent
Survey instructed
Inquiries made of lenders regarding loan
Issue letter of engagement
Any inquiries needed as result of survey e.g.
specialist reports etc chased up
Instructions to offer
Offer submitted
Noted successful
Await qualified acceptance
Qualified acceptance received
P16 examined.
Titles examined
Prepare observations on title
Take instructions from purchaser
Send formal letter to seller's agent
Apply for loan from lender
Purchaser pays any application fee
Draft disposition
Revise forms 1 and 4
Send to selling agent
Request updated search
Purchaser pays survey report £350
Engross disposition
Send to seller's agent
Peruse local authority certificate and return
Report

Receive loan papers
Prepare security documents
Report on title to lender
Obtain balance of funds from purchaser
Obtain funds to settle
Complete SDLT 60
Have clients sign deeds
Settle transaction

Table B : Future Selling Process
week

Selling agent activity

1

Seller instructs agent
Property visited
Draft schedule prepared
Titles requested from lender
Issue letter of engagement
Schedule approved by seller
Local authority report requested
£90 paid out
Single survey commissioned
£350 paid out
Titles received
Titles examined

2
3

4
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5

P16 requested on first registration
Form10/12 requested £40 paid
Reports received
Single survey received
Extracts from title deeds prepared
Local authority report received
PIP prepared
SPC instructed £175 paid out
Property on market

6

Interests noted

7

More interests noted
closing date fixed
Copies of the PIP dispatched
Cost reimbursed prior to release

8
9

10

11
12

13

14

Closing date
Offers received and communicated to
seller
Instructions
to
issue
qualified
acceptance
Unsuccessful parties advised
Acceptance issued deleting all
conditions on basis of disclosure in
PIP
Draft form 1 or 2 and form 4
Receive letter concluding and report
to clients
Revise disposition and return
Draft discharge of existing security
and forward with request for
redemption statement
Get deed signed
Check redemption statement
Update search including purchasers
Agent lays out further £16

Settle transaction

Prospective purchaser contracts agent
Inquiries made of lenders
Issue letter of engagement
Copy of PIP requested
Copying fee paid £60
PIP including survey perused
All information present
Advised client
Instructions to offer
Offer submitted
Await acceptance

Apply for loan
Purchaser pays application fee if any.
Take instruction on acceptance
Recheck PIP
Send letter concluding
Draft disposition
Revise forms 1 or 2 and 4
Engross disposition and sent

Receive loan papers
Prepare security documents
Report on title to lender
Obtain balance of funds from purchaser
Obtain funds to settle
Complete SDLT 60
Have clients sign deeds
Settle transaction

Note
The property does not come on to the market for an extra two weeks and settlement of the
transaction takes place three weeks later than under the current system
Ken Swinton
Scottish Law Agents Society
President
30 April 2005
WRITTEN EVIDENCE FROM TAYSIDE SOLICITORS PROPERTY CENTRE
Tayside Solicitors Property Centre (TSPC) is a co-operative venture set up some 35 years ago by
solicitors in Dundee to promote the services of solicitors and provide a central library facility for the
display and marketing of properties for sale in the Dundee and Angus areas.
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The membership of the association is made up of the individual solicitors and firms who are active
in the provision of estate agency services in Dundee and Angus and the committee elected to the
association are elected to represent the views and interests of the solicitor members.
The members of the committee of the association are involved on a day to day basis in the
provision of estate agency services and the purchase of property and have been authorised by the
Faculty of Procurators and Solicitors in Dundee to submit observations on the terms of the Housing
Bill on behalf of the Faculty and its membership.
TSPC submitted a detailed response to chapter 3 of the final report and recommendations of the
Housing Improvement Task Force previously, and a copy of the relevant response is attached to
this Memorandum. The initial part of that response dealt with the proposals for the sellers’ survey
but the later part of the response deals with the proposals for purchasers’ information pack and the
views of the members of Faculty, in general, still conform with the views expressed in that
response. These are not therefore set out further at length.
Before returning to the detailed provisions of Part 3 of the Bill, it is appropriate that we should
stress that the view of the profession in the Dundee and Angus area remains that the proposals
within Part 3 of the Housing (Scotland) Bill are unlikely given prevailing market forces, to achieve
the aims of the Executive, namely the improvement and better maintenance of housing in Scotland.
The philosophy behind the Bill is that the proposals are “consumer led”. Purchasers of properties
are consumers and purchasers will benefit from the provisions of the Bill, in that they will be party
to more detailed information about the property or properties in which they may be interested prior
to offer. This will enable them to make a more reasoned judgement as to the appropriateness of
any individual property to their particular circumstances.
The Bill appears to ignore the fact that sellers of property are also consumers in the sense that they
are entering a market place albeit to sell rather than to buy. Many sellers, of course, will also be
purchasers of new properties.
One of the main issues behind the terms of the Bill appears to be the wish to dispense with the
“multiple survey” problem. The terms of the Bill, however, make it clear that purchasers will be
required to pay a charge to obtain the information contained within sellers’ information packs. It is
not clear what the Executive would perceive as a “reasonable” level of charge at this time but in the
view of those involved in this submission, it would not be unreasonable to suggest that a charge
could be as much as £50 per property. The level of charge is likely to depend on the demand for
information. Many packs will be significant and extensive in their content. There is every reason to
believe that rather than having to access multiple surveys, prospective purchasers will have to
access multiple packs in the future and it is difficult to see where the cost saving comes to the
consumer in this case. We should also reiterate the point made in the earlier submission that the
cost of preparation of these packs is likely to be significant, probably of the order of £500 per pack
if a survey is included. More for larger and older properties. The time that it will take to prepare
these packs will be significant and it is anticipated that they will have a relative short “shelf life”. On
the basis that a survey carried out by a RICS surveyor at the present time has a “shelf life” of 3
months, it is unlikely that a sellers pack will have a shelf life any longer than that. In the case of
properties which are difficult to sell or which take a significant time to sell for whatever reason it
may actually be necessary to prepare multiple packs at multiple cost. Further, whatever the
intention, it is highly unlikely that a seller will recover his or her costs from a successful purchaser,
who will simply make it clear in any offer for a property, that the price is “all inclusive” (e.g. of the
cost to the seller of a survey).
With reference to the detailed provisions of the Bill, it is regrettably the view of this committee that
the terms of the Bill appear to demonstrate a lack of working knowledge of the mechanics involved
in the sale and purchase of property in Scotland.
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To comment briefly:Section 96:x

“any request”. Does this include multiple requests?

x

We need clarification.

x

This is an incredible clause. It is highly unlikely that any agent is going to refuse a request
for information on the basis of this sub-section. Firstly, the refusal is likely to offend and
secondly, if a seller discovers that a prospective purchaser has been refused information
they are hardly likely to be pleased!

x

This is wholly inadequate. If a person is an officer of an enforcement authority then they
should be required to identify themselves as such.

x

The expression “cost of making” is ambiguous. The charge should cover the cost of
ingathering, collating, authenticating and distributing the information.

x

If a person is able to receive the information in electronic form surely it should be open to
the agent to provide it in that form. It is our view that a person should be deemed to have
complied with the incumbent duties in providing information in electronic form unless a
potential buyer has requested the information in paper or written form.

Section 97:With the obvious exception of pointing out the cumbersome nature of this clause, we have no
particular observation to make on this section.
Section 98:Insofar as this is simply an interpretation section we have no observation to make at this time.
Section 99:We do have some concerns at what point the duties imposed under Section 96 come into play.
It could be argued that a person acts as an agent for the seller of house in pursuance of marketing
instructions the very minute the person receives a request from a potential seller to visit their
property and give advice. This Section will need to be tightened up to make it clear that an agent is
not bound by the relevant duties until the point where the agent is in a position to expose the
property to the market i.e. after preparation of all relative marketing materials and the sellers pack.
Section 100:The standard of duty of care in the last paragraph is too high. It may well be beyond the technical
expertise of solicitors to “ensure” that a copy document is authentic. Many copy documents may
be technical by their very nature (such as Engineer’s Certificates, Completion Certificates, plans
and other documents) and it would be entirely unreasonable to expect a selling agent to have the
technical knowledge to guarantee the authenticity or veracity of any such document. Public
documents should, in our view, be exempt from this duty of care and outwith public documents,
agents should only be required to take reasonable care to satisfy themselves that the documents
are, on the face of it, authentic.
Section 101:Further detail is required here but we are concerned by the terms of 101 (2) (c). What can this
mean? Surely the terms of Condition 101 (2) (a) and (b) should be sufficient. All a potential
purchaser is interested in is physical condition and value (in the present market some are not even
too worried about those aspects!).
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Clause 101 (3) (d) highlights the point made in the preamble to this submission regarding the “shelf
life” of the packs.
Section 102:Further information required.
Section 103:This purports to impose certain obligations not only on agents but on the sellers themselves
(clause 103 (3)). What sanctions are proposed against defaulting sellers? So far as we are able to
see any sanctions which apply will apply only against agents and not against sellers themselves.
Section 104:104 (2). When is a house “sold”? Is it the point where it goes “under offer” (an English term which
is of little relevance in Scotland in any event) or is it the point where missives are concluded? This
should be clarified. It is an important point. The same observation applies to clause 105 (2).
Section 106:No observations
Section 107:107 (1). We reiterate that it is our view that it should be made clear to any agent selling a property
that if an officer requires information then they should identify themselves as an authorised officer
of an enforcement agency. They would be required to do so if for example, investigating a
Property Misdescription. Will agents be entitled to charge enforcement authorities for the provision
of information in terms of clause 107 (2)?
107 (3) In our view the words “appear to the officer” should be deleted and replaced with the word
“was”. It is an objective matter to determine at which date a person ceased to be under a duty and
it should not be matter for the subjective opinion of any individual including an enforcement officer.
Section 108:108 (1). We would like to see more detail on this. Is an enforcement officer to be akin to a traffic
warden able to issue a “ticket” at will? What level of costs will be accorded to the penalty charge
notice? We really need to see the further regulations in relation to clause 108 (4).
Is the penalty charge to be the only sanction for defaulting agents or is a breach of the conditions to
be an offence capable of prosecution by the Procurator Fiscal? The only “offence” narrated in the
Bill is the offence of obstruction at clause 109.
We fully appreciate that at this time the Bill is in its infancy and (we hope) in a form which will be
capable of significant and meaningful modification. The form and extent of the Regulations will
also be important.
It remains the view of this faculty, however, as agents involved in the day to day practice of the sale
and purchase of property, that the operation of the Bill will not improve the system in any significant
way. Indeed it is likely to lead to a slowdown in the marketing process, substantially increase the
cost of that process and create a difficulty in managing the expectation of consumers, both sellers
and buyers. We strongly suspect that the reaction of the housing buying public to the terms of the
Bill will be apathetic at best.
Single Survey
The TSPC welcomes any constructive proposals to improve the house buying and selling process
in Scotland, but has a number of serious reservations regarding the conclusions and
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recommendations contained within Chapter 3 of the Final Report of the HITF, most particularly with
regard to the proposals for a sellers’ pack, which could have a seriously detrimental effect on the
housing market.
Before detailing our concerns, we would point out a minor but important error in Paragraph 1.2.2 of
Chapter 3 of the Report. This paragraph states that “if the prospective buyer, and any lender, is
satisfied with the valuation or survey, a verbal “note of interest” can be made, which prevents sale
to another person at least until an offer can be made by means of a letter from the prospective
buyer’s solicitor”. In practice, a purchaser’s agent will normally note their client’s interest in a
property as soon as their client has expressed an interest, and will not wait until a survey and
lender’s approval have been obtained. The point of noting interest is to try to avoid a situation
where the property is sold whilst the client is obtaining a survey and arranging their loan finance.
More importantly, it should be noted that a note of interest does not prevent the sale of a property
to another person. Noting interest is a convention which generally works well, but a seller is not
legally bound to allow anyone who has noted interest to submit an offer, or to fix a closing date
where there is more than one interested party. In practice, it is usually in the seller’s interest to fix
a closing date, but this will not always happen.
Proposals for a Single Survey
Paragraph 1.2.9 states that proposals for a single survey are linked to three important weaknesses
in the house buying and selling system. The first weakness is the reliance of most house buyers
on Scheme 1 valuations. In our view, responsible agents will invariably recommend that their
clients obtain as much information about a property as possible and where appropriate this would
mean a Scheme 2 Homebuyer’s Report and any further reports (i.e. timber specialists, roofing
reports etc) recommended by the surveyor. It must be recognised, however, that many
purchasers, particularly first time buyers, have limited resources and will be unwilling to incur the
expense of obtaining more detailed reports.
Considerable concern has been raised with regard to the problem of multiple surveys and
valuations. A number of surveyors’ firms in Dundee employ a system where the details of Scheme
1 valuations which they have carried out are made available to other prospective purchasers at a
reduced charge, and a full valuation fee is subsequently charged to the successful purchaser for
whom the surveyor will normally have to submit a report to the mortgage lender. This system
generally works very well, and there would appear to be no reason why it could not also work well
in other areas of the country. This would, however, only apply to Scheme 1 surveys, as details of
Scheme 2 Homebuyer’s Reports will only be passed to other parties with the express consent of
the person who originally instructed the Scheme 2 survey.
It is noted that there are concerns regarding the setting of upset prices at any artificially low level in
order to stimulate interest in a property. This practice should be discouraged, but we would not
consider it to be prevalent among solicitors using TSPC. However, in a buoyant market, the price
achieved for a property may at times greatly exceed an asking price which, on the basis of previous
sales and all available information, seemed reasonable at the time it was set.
The principal concern which solicitors have with regard to proposals for sellers to obtain a single
survey relates to the cost, particularly if the report requires to be constantly updated. Whilst the
proposals may seem appropriate in a buoyant market, particularly in the more affluent areas where
properties are expected to sell quickly and at a good price, they may present serious problems for
sellers whose properties are not guaranteed to sell quickly. The costs outlined in Paragraphs 137
and 138 of the Report may be prohibitive for many home owners, particularly in a depressed
housing market. In Dundee, for instance, there are areas where flatted properties have been
extremely difficult to sell for a number of years and property values have remained static, or even
decreased, over the past few years. This has placed great financial strain on many of the owners
of these properties, which would only be increased if it became necessary for them to incur
substantial costs before placing their property on the market.
This would be exacerbated if, as it is often the case, their property remains on the market for a
considerable period of time during which the homeowner must continually pay for updated reports.

354


705

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
It is not difficult to envisage a situation where homeowners, particularly those on the lower rungs of
the property ladder, are simply not in a position to market their property, resulting in less properties
being available for first time purchasers, and less potential purchasers being in the market for the
purchase of higher priced properties.
Proposals for Purchasers’ Information Pack
The TSPC recognises that it is good practice for selling agents to obtain and make available as
much information about properties for sale as possible. However, there are grave concerns over
the proposals for the introduction of a compulsory purchasers’ information pack, particularly with
regard to the following:(a)

The costs involved in putting together an information pack are likely to be
Costs
substantial and, in many cases, prohibitive. The National Association of Estate Agents has
calculated that an information pack would cost an average of £600 to compile, and this
figure is not unrealistic. Compilation of the report is likely to involve charges for the
following:i.
ii.
iii.
iv.
v.
vi.
vii.

Lender’s administration fee for releasing title deeds.
Cost of obtaining copies of prior title deeds not held with the principal titles for the
property.
Costs involved in obtaining any documentation relating to alterations to the property
(i.e. planning permission, building warrants, Letters of Comfort) if not with the principal
title deeds or held by the seller
Cost of copy timber specialist reports and guarantees if not with the titles or held by the
seller.
Coal Authority report.
Copying fees.
Agents’ charges for compiling information pack.

It would therefore appear that the cost of preparing the information pack, obtaining a single
survey and even basic advertising of the property is likely to be close to, or exceed, £1,000
which may well prove prohibitive to sellers, particularly at the lower end of the market.
(b)

Delays A further major concern is the requirement for a purchasers’ information pack will
inevitably result in delays in marketing properties. Many lenders take two weeks, or even
longer, to deliver title deeds, and there may be further delays if the title deeds are at the
Registers or if the property owners have recently remortgaged. If, on receipt of the title
deeds, it is discovered that not all relevant titles, timber specialist report and guarantees,
local authority documentation, etc, is available, there will be further delays while copies of
these documents are obtained. It is not unreasonable to assume that in many cases it will
take up to four weeks or longer to compile the purchasers’ information pack with the
resulting delay in marketing the property. This would mean that prospective purchasers
would often be unable to offer for a property as they would not be in a position to market
their own house immediately. This could therefore have a serious detrimental effect on
house sales.

Disadvantages for Purchasers
The following comments address the practical consequences to purchasers of the compilation of
the purchasers’ information pack. There are also very real concerns about the potential for conflict
of interest that arises from purchasers placing reliance on a “seller’s survey”. This is a concern not
only within the legal profession, but is also recognised and identified as a potential problem by an
increasingly cynical house buying public!
Whilst the proposals for a purchasers’ information pack would appear to be to the benefit of
purchasers, there are also disadvantages. Many prospective purchasers will already be
homeowners and have a property which they require to sell if they are to proceed with their
purchase. As already noted, the inevitable delay in preparing the purchasers’ information pack
may prevent many prospective purchasers from offering for properties and they may find that, once
they are in a position to market their property, the house which they wish to buy has been sold in
the intervening period.


706

355

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
If, as is possible, the additional costs involved in marketing a property result in fewer houses on the
market, it may well be that house prices would rise and purchasers would have more difficulty in
finding a property.
It is also probably that the introduction of a purchasers’ information pack will in fact increase
purchasers’ legal costs. As stated in Paragraph 124 of the Report, the purchaser’s agent examines
the title deeds and various other certificates and warranties once an offer has been accepted. If,
however, all the relevant information is provided to purchasers prior to their submitting an offer, it is
probable that contracts for the sale and purchase of properties will evolve to take this in to
account, and in future a purchaser will be deemed to have satisfied himself on all such matters
prior to submitting his offer. This is akin to the current situation where properties are sold at
auction, where it is necessary for purchasers to make all necessary investigations prior to
submitting their offer, as they are contractually bound to purchase the property once the hammer
falls, notwithstanding any problems which they may subsequently discover with the property.
In practice, this would mean in the majority of cases prospective purchasers would require their
solicitors to carry out an investigation of the purchasers’ information pack, including titles, local
authority documentation, etc, prior to submitting an offer, and inevitably this will increase the
purchaser’s expenses. There is a very real possibility that the end result will be a number of
solicitors having to investigate titles for properties which their clients subsequently do not purchase,
and for purchasers paying for the title examination of properties which they subsequently do not
purchase.
It may seem incongruous that an organisation of solicitors should question the introduction of
proposals which would increase the amount of work to be carried out by solicitors in the house
buying and selling process, given that the increased work would undoubtedly result in increased
legal charges. However, the TSPC take the view that any possible benefits to the legal profession
would be outweighed by the detrimental effect which the proposals would have on the housing
market and to consumer. As a general principle, the TSPC consider it to be advantageous that
sellers by encouraged to provide as much information as possible to prospective purchasers, but
the introduction of a compulsory information pack as proposed in the Report is likely to cause more
harm than good.
Tayside Solicitors Property Centre
29 April 2005
WRITTEN EVIDENCE FROM WHICH?
About Which?
Which? is the largest independent consumer organisation in Europe. We are a registered charity,
funded by sales of our consumer books and magazines, with more than 700,000 subscribers.
These publications help people make the right choice when buying products and services, tell
consumers their rights and expose company wrongdoing.
Which? also campaigns to stop businesses ripping off or endangering customers, tackling the
issues that matter to all consumers.
Which?’s comments on Part 3 of the Scottish Housing BillThe Single Survey
Better informed and protected homebuyers
Which? has long campaigned for the introduction of the Single Survey and Purchasers’ Information
Packs, believing that it is in the best interests of consumers to have simple, straightforward but
meaningful information on the condition of a house they are planning to buy, including the state of
repair.
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We welcome the opportunity to comment on the Housing (Scotland) Bill, particularly the issues
relating to the Single Survey and Purchasers’ Information Packs.
At the moment many consumers have little idea of the real condition of the house they are buying,
or the repair bills they may face thereafter. As the majority of buyers opt for the valuation rather
than the full survey option, this may well not become apparent until after the purchase, especially
as many buyers are unaware of the distinction between the two survey options.
In addition, they are often unaware of exactly what is included in the current survey schemes.
In many consumer purchases, the repeat nature of the transaction means consumers usually
become better informed, but because most of us only go through the homebuying process
infrequently, it tends to be a sharp learning curve, and yet one where we forget the experience
gained the last time around.
Overall the process needs to be simplified and streamlined, and we believe that the single survey
and information pack will protect homebuyers from expensive repairs which they often currently
face after taking possession of their new property. This is particularly important for those taking
their first steps onto the property ladder who are often already financially overstretched.
The end of multiple surveys
We are also critical of the current system of multiple surveys on the same property, which is
wasteful and we believe is a factor in dissuading housebuyers from paying for a more useful
indepth survey, as they know they may have to pay for several wasted valuations before making a
successful purchase.
Why didn’t the pilot schemes work?
We were disappointed that the pilot schemes were unsuccessful, but tend to believe that sellers
were unlikely to volunteer in circumstances where they would be paying for a single survey on their
own home upfront, and still having to pay out for the survey on their new home- it probably felt like
a bit of a ‘lose/lose’ scenario. We also believe that the industry was not committed to the pilot and
was therefore unlikely to persuade clients to take up the offer.
Making the single survey applicable overall will solve the problem, as most sellers are also
housebuyers at the same time.
Exemptions
We believe that newly built houses being sold off-plan should be exempt as these should be
covered under NHBC warranty schemes. However, Which? is concerned that the consumer
experience of claiming against warranties is patchy.
The NHBC has lobbied hard south of the border to get a 10 year exemption. Which? has fought
this and believes that once a house has been sold by the builder, subsequent vendors should
provide a single survey.
We do not however believe that houses sold under the Right To Buy scheme should be exempt, as
some of these homebuyers are among the most vulnerable in society, and require the same
protections afforded other homebuyers. If anything, they may have less experience of the process
and fewer resources to meet major repair bills once they are homeowners.
Artificially low upset prices
We believe that the single survey will help resolve the problem of sellers setting upset prices
artificially low in order to stimulate interest in the property. With the single survey system,
prospective buyers will no longer waste money on surveys for properties they cannot afford.
Shelf Life of Purchasers’ Information Packs
We do not believe that the issue of ‘shelf life’ of packs will impact on many house sales, as
purchasers are able to set this information against the timeframe of the sale.


708

357

Communities Committee, 7th Report, 2005 (Session 2) – ANNEX D
More and better information for homebuyers
More and clearer information through the Purchaser’s Information Pack will benefit consumers in
the housing market, allowing for a more transparent system, with greater information available at
the purchase stage.
We would also like to see Single Surveys and Information Packs making clear exactly what has
been inspected and what has not, so that there is less chance of misunderstandings arising. We
would also recommend that surveyors make and retain suitable notes where possible in order to
refer to these if necessary after the purchase, in case of dispute.
It is also important that the public is aware of the Ombudsman scheme to help resolve complaints,
and the opportunity for redress.
Which?
May 2005
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
12th Meeting, 2005 (Session 2)
Tuesday 26 April 2005
Present:
Ms Wendy Alexander
Mr Ted Brocklebank
Des McNulty (Convener)
Alasdair Morgan

Mr Andrew Arbuckle
Mr Frank McAveety
Jim Mather
John Swinburne

Apologies were received from Dr Elaine Murray .
Housing (Scotland) Bill: The Committee took evidence on the Financial
Memorandum from –
Archie Stoddart, Head of Housing Bill Team, Scottish Executive;
Roger Harris, Private Sector and Affordable Housing Policy Division,
Scottish Executive;
Jonathan Dennis, Economic Adviser, Analytical Services Division,
Scottish Executive; and
Jean Waddie, Private Sector and Affordable Housing Policy Division,
Scottish Executive.
The witnesses agreed to provide additional information to the Committee on
the current size of the conveyancing and surveying markets in Scotland.
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Housing (Scotland) Bill: Financial
Memorandum
10:34
The Convener: The second item on the agenda
is scrutiny of the financial memorandum to the
Housing (Scotland) Bill. The bill was introduced on
7 March by Malcolm Chisholm, the Minister for
Communities. The committee agreed that it would
adopt level 2 scrutiny of the bill, which involves
taking written evidence from organisations on
which costs could fall and oral evidence from
Executive officials. We welcome the witnesses
from the Executive. Archie Stoddart is head of the
bill team, Roger Harris and Jean Waddie are from
the private sector and affordable housing policy
division and Jonathan Dennis is economic adviser
from the analytical services division. The
committee has copies of submissions from the
Convention of Scottish Local Authorities and the
Scottish Association of Landlords. We could
probably have written those submissions
ourselves, because the stances that the
organisations have taken were easy to anticipate.
Nonetheless, we have the information. I ask the
witnesses to make a brief opening statement
before we move on to questions from members.
Archie
Stoddart
(Scottish
Executive
Development Department): Thank you for giving
us the opportunity to come to the committee to
give our view on the bill. I will make a brief
comment about the bill, the people who are before
the committee today and our focus.
The bill is largely concerned with the condition of
private sector housing. It has three main strands.
The first strand is on local authority powers and is
about dealing with individual disrepair and areabased disrepair. The second strand is on
improving the repair standard of private sector
houses and providing easier redress for tenants in
the private sector. The third strand—part 3 of the
bill—is on providing information on the sale of
houses. The bill is underpinned by the principle
that individuals should take responsibility for
maintaining their home, but that support should be
available to those who need it and should be
targeted by local authorities. The bill addresses
two further issues in some detail. The first issue is
houses in multiple occupation—that part of the bill
is largely a consolidation of various other pieces of
legislation. Secondly, the bill also contains some
quite technical provisions on the rights of owners
of stances and mobile homes.
The bill has been informed by a large
developmental process, including the work of the
housing improvement task force, whose two
significant reports formed the basis of
consultation. We also conducted a consultation
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exercise last year under the title “Maintaining
Houses—Preserving Homes”. That is how we
have got to where we are today.
I will give a little detail on my colleagues. Jean
Waddie will deal with detailed aspects of the
scheme of assistance and HMOs. Roger Harris
will deal with issues about the private rented
sector and mobile homes. Jonathan Dennis is
from our analytical services team and has dealt
with the underpinning economics of the financial
memorandum.
The Convener: Thank you. As the Finance
Committee, we will focus on the financial
memorandum rather than on the policy aspects of
the bill, although sometimes I have to keep
members in check, because they are interested in
policy. We will try to focus on the finance issues.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): As the convener indicated, the submissions
that we have received were not surprising, in as
much as they suggest that perhaps inadequate
funds have been allocated. COSLA notes in its
submission that the financial assumptions that
underpin the bill were not shared with it before the
bill was introduced. Its submission states:
“even with more time, it would have been difficult to
accurately reflect the financial costs for local government in
such a far-reaching piece of legislation.”

Why was COSLA not consulted on the financial
assumptions made about costs for local
authorities?
Jonathan
Dennis
(Scottish
Executive
Development Department): We spoke directly to
four local authorities from around the country. We
tried to take account of the different kinds of
authorities by speaking to urban local authorities,
to a local authority with both an urban area and a
rural hinterland and to a completely rural authority.
Having spoken to those authorities, we also spoke
to COSLA to ask whether it thought that we had
considered a representative set and whether it
wished to add anything. We showed COSLA the
questionnaire that we had sent to the local
authorities to ask them for the information on
which we based the financial memorandum.
COSLA was consulted at that stage. The
individual local authorities were given an outline of
my findings on the cost of the bill to comment on.
Therefore, COSLA was asked in the first instance
and I also returned the information to the
authorities that had provided information.
Archie Stoddart: More generally—I will leave
aside the detail of how we have engaged with
local authorities—I should explain that, as much of
the bill is about giving local authorities powers to
act, costs will depend very much on the policy
decisions that individual authorities take about
how to use those powers and on the nature of the
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housing stock in their area. That makes it difficult
to be extremely precise on what the costs will be.
Mr Brocklebank: COSLA says in its submission
that the estimate in the financial memorandum of
£3 million in additional costs on local authorities
“is not necessarily at the ‘high end’ of the possible range.”

It cites figures for Angus Council and argues:
“Rural areas are likely to face significant costs due to the
remoteness and inaccessibility of the areas.”

Did you seek submissions from rural authorities as
well as estimates from urban authorities?
Jonathan Dennis: Yes. We sought submissions
from two local authorities, Western Isles Council,
which is both a rural and a remote local authority,
and Stirling Council, which has both an urban
centre and a rural hinterland.
Mr Brocklebank: If the figures that Angus
Council submitted were extrapolated over the
whole country, the costs to local authorities would
be considerably in excess of the £3 million that
has been allocated.
Jonathan Dennis: We looked at four
examples—Edinburgh, Glasgow, Stirling and the
Western Isles—to form a picture. Angus Council is
only one local authority. We are reasonably happy
that the broader spectrum of councils that we have
examined is representative. As we have said, it is
difficult to pin down what the bill will cost. There
are differences of opinion about what the cost will
eventually turn out to be.
Mr Brocklebank: The bill will require the
Executive to pay for extended surveys of right-tobuy properties. The estimate in the financial
memorandum is £700,000, based on historic
request levels multiplied by “a minimum” of £40
extra per survey. Where did that figure come
from?
Archie Stoddart: As part of the right-to-buy
process, the Executive pays for the valuation. The
arrangement is that we negotiate a fee, so we
must be slightly careful about how we deal with
the figures that have been cited. In the exploratory
work that we did, we extrapolated the costs of the
additional elements from the core valuation where
the person is already on site. We identified some
key additional elements about which we wanted to
get information and estimated a price based on
the marginal cost of a right-to-buy survey.
Mr Frank McAveety (Glasgow Shettleston)
(Lab): COSLA’s submission is an attempt to get a
snapshot of the position. It concedes that its
figures are a fairly rough estimate. If the costs of
the development of the policy are estimated at £3
million, how will those be broken down in each
local authority area? What contribution will each
authority make towards the costs? What elements
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will be required? I should have thought that 80 or
90 per cent of what happens will be the same,
irrespective of whether an authority is urban or
rural. The process must be broadly similar as
regards officer time and so on, although the scale
of it may be different.
Archie Stoddart: Our bottom line is that we are
building on an existing framework. We are not
introducing many new types of powers, but are
extending and developing the range of powers that
local authorities have. As a result of the bill, local
authorities will have to introduce some new
measures. There will be costs to operating the
scheme of assistance, for example. There will be a
core cost—authorities will have to have the
necessary infrastructure in place—but costs will
also depend on the number of houses and people
caught and the priorities for action that authorities
set. You asked how we extrapolated the figure of
£3 million. Glasgow City Council gave us a
detailed breakdown of costs for both staff and
activity. We do not think that much of that activity
will be fundamentally different across the country.
There will be differences on some issues because
of local circumstances, but we believe that it is
reasonable to extrapolate that task approach
across the country.
Jonathan Dennis: The information that
Glasgow City Council provided was helpful. I
asked the council whether the bill expands the
range of services or whether it builds on the
offices and services that are already in place and
the tasks that staff are already expected to
perform. The council responded with some hard
evidence. It said that it needed resources for
people to do more of the same sort of tasks. I refer
to people such as building surveyors, accountants,
administrative officers and contact staff. The
council saw the bill as building on existing
legislation.
Mr McAveety: How do you see the £3 million
being allocated among local authorities, given that
they may have different and competing demands?
10:45
Archie Stoddart: The figure of £3 million is the
estimated cost of implementation. There is a
broader issue of how local authorities are
resourced to fund that. There are two strands.
First, the Executive funds private sector housing
grant, which is made directly available to local
authorities. The baseline is £65 million, although
£72 million will be made available this year. It is
possible for some of that money to be used to
meet administrative costs. Secondly, there is a
specific budget line of £10 million for housing
improvement task force implementation. We will
reach a view with stakeholders on the distribution
of that money, which will fund implementation and
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set-up costs. We anticipate that a number of the
costs will be met by the Executive.
Mr McAveety: There is a fair amount of private
rented stock in the constituency that I represent.
There are officials in place who know what is
required and some good community-based
housing organisations, which may consider ways
in which they could intervene and assist if they
were brought into ownership. However, in places
such as Glasgow, there is a genuine fear that,
even if there are enough staff to carry out
assessments, the scale of the investments that are
required to deal with some of the property will be
way beyond the capital allocation that is available
or may impact on other areas of spending. It is not
the case that authorities do not recognise the
problem. However, if they open the can, they may
find that it contains much more than they would
normally want to deal with in a given financial
period.
Archie Stoddart: First, it is important to hold on
to the fact that local authorities and COSLA have
broadly welcomed the powers in the bill. I guess
that they do so with their eyes open. Secondly,
funding to local authorities to address issues of
private sector disrepair has increased dramatically
in recent years.
Roger
Harris
(Scottish
Executive
Development Department): The private sector
housing grant, which was introduced recently,
replaced an arrangement under which local
authorities borrowed to fund their activity in the
private sector. When the decision to change the
arrangement was taken, authorities were
borrowing less than £50 million on that account.
Last year private sector housing grant was £70
million and this year it is £72 million. The spending
review set a base level of £65 million. It remains to
be seen whether in the future we can top it up
beyond that, as we have done this year and last
year.
Clearly, dealing with private sector housing is a
substantial task. Local authorities are involved in
situations where the owner of a property is finding
it difficult to meet their responsibility to maintain
their house adequately. There are limits to what
can be done with the available resources in any
one year, but there has been an increase in the
resources that we make directly available to local
authorities. Authorities can also choose to direct
other resources at this priority. The broad powers
that we are introducing in the bill will give local
authorities greater ability to target assistance in an
appropriate way to overcome barriers. I am not
talking only about financial assistance. There can
also be practical assistance to enable authorities
to make the most effective use of the resources
that they have to address the needs of as many
people as possible.
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Archie Stoddart: Grant aid will be one way of
assisting people, but the underpinning principle of
the bill is that individuals should be responsible for
maintaining their housing. In some cases, grant
aid will not be the best way of ensuring that that
happens. The bill frees up local authorities to
make strategic decisions.
Mr McAveety: What do we do about individuals
who cannot—or who indicate that they cannot—
afford improvements and landlords who have
chosen not to make improvements? Local
authorities will be concerned about nonrecoverable costs. Do you have a sense of where
those may fall in Scotland? Is the situation fair and
equitable? Will costs be different in different areas,
because of differences in the scale of problems?
Roger Harris: The private sector housing grant
is a relatively recent arrangement. We allocated it
for last year and this year on the basis of a formula
that reflects past spend and past local authority
priorities, as well as the bidding process for
identifying projects. The grant is managed through
Communities Scotland, partly through its area
offices’ detailed contact with individual authorities.
Therefore, the system is already sensitive to
variations in local authority circumstances,
including variations in the proportion of older
stock. We will review how the allocation of the
grant is managed this year, but it is intended to be
managed in a way that reflects the varying
demands on local authorities.
Archie Stoddart: We are currently locked into a
system in which a statutory notice is followed by a
mandatory grant. That is an incredibly restrictive
approach for dealing with issues relating to
condition and quality.
Jim Mather (Highlands and Islands) (SNP):
The financial memorandum estimates that the total
cost for the single survey and the valuation survey
will be £650. However, in oral evidence to the
Communities Committee, the Law Society of
Scotland provided a ballpark figure of £750, with
the caveat that the cost could much higher than
that. How did you arrive at the estimates in the
financial memorandum for single survey and
valuation costs?
Jonathan Dennis: I spoke to the Law Society of
Scotland to try to get a handle on the matter and
asked it for its general opinions on what additional
tasks might arise in the house buying and selling
process as a result of the bill. The figure that was
arrived at took into account greater guarantees
and collecting all the additional information that is
required in purchasers packs, for example. A
figure of £100—which is set out in the financial
memorandum for the solicitors’ side of things—
was reached for bringing together everything from
a legal point of view.
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I spoke to the Royal Institution of Chartered
Surveyors and to surveyors in that organisation
about the survey side and asked for their
professional opinion on what the costs might be
and what the bill would look like if the surveying
requirements were akin to those in a level 2
survey or a home buyer report, for example. They
estimated that the home buyer survey would be
around £400, although the cost would depend on
market conditions and the details of the bill. We
were also informed that a valuation report—which
is like a mortgage report—would cost £150.
As a result, we are looking at an additional cost
of £250 for moving everyone from valuation to
home buyer reports. Moreover, multiple surveys—
as a result of either the same house being
surveyed more than once or people surveying
more than one house before finding the house that
they buy—will be taken out. We arrived at a figure
of £13 million for the legal side and an additional
£22 million on the RICS side through using those
numbers and considering the number of
transactions
throughout
Scotland
through
information that statisticians provided. Both
organisations that I have mentioned were
consulted on whether the costings were of the
right order.
Jim Mather: Are you satisfied that the extra £13
million to the legal profession and the extra £22
million to the surveying profession represent
added value?
Jonathan Dennis: Additional information will be
given to the consumer about the properties and
the value of a house. The valuation report is, in
effect, a mortgage survey—it does not go into any
more detail than the building’s fabric. People might
be slightly blind when they want to buy a
property—they can move in and find problems that
were not identified beforehand. Indeed, in its work
for the housing improvement task force, DTZ
Pieda Consulting Ltd asked people about the
reports that they used when they moved in and the
problems that they found with their houses. The
additional costs will allow people to see a few
more warts on the house and to judge whether
they want to make a bid for a property and what
price they should bid at. Purchasers will receive
information for the additional money. Personally, if
I wanted to buy a house, I would like to know more
details about it.
Jim Mather: However, the £35 million
represents additional costs and there is nothing to
offset them. Given that we are talking about
moving to a single survey, there must surely be
something to offset those costs. Are you telling me
that, in acting as the reservoir of provision, the
legal and surveying professions will tool up to the
extent of an additional £35 million?
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Archie Stoddart: Two strands are involved. We
estimate that, if there is a level 2 requirement,
there will be an additional cost for surveys, which
we have tried to identify. The cost to the legal
profession
depends
on
the
information
requirements; the profession has quoted the extra
£100 for dealing with the duties in the bill relating
to checking the authenticity of documents and so
on.
On the added value of the survey, the valuation
survey represents precisely that, as Jonathan
Dennis said. On the added value to the consumer,
the DTZ Pieda Consulting report found that a
quarter of house buyers had unanticipated repair
bills of £3,700. There will clearly be a return for the
interaction. However, the issue again relates to
impacts in a complex market and it is difficult to be
precise.
Jim Mather: The question in the undercurrent is
whether we can take other steps to increase
competitiveness rather than simply having
additional
overheads
going—absolutely
untampered with—straight on to the consumer’s
shoulders.
Archie Stoddart: We are not specifying fees
but, equally, we must try to have a realistic picture
of what costs will be, which has very much been
the basis of our discussion with the professional
bodies. You are right. Ultimately, the market will
determine things. I have a brief additional point to
make.
The Convener: Before you make that point, I
want to press you on what you are saying. My
experience of professions is that, if the
Government says that something is a reasonable
amount to specify, that amount will become the
fee or the fee will become that plus something. Are
you frightened that you will set a threshold or a
floor for fees?
Archie Stoddart: No, because the market is
quite dynamic. There is a market of individual
surveying practices, for example. I cannot be sure
of setting a threshold or floor, but there is a
dilemma. If we do not try to establish what the
costs will be, we will rightly be vulnerable to
accusations that we do not know what things will
cost. I cannot know what will happen, but the
market is pretty dynamic. Of course, we are talking
about the market over time and the housing
market in particular quickly changes and evolves.
Jim Mather: Have you considered other
jurisdictions in order to find out what they do in a
similar climate and how they have created
genuinely competitive markets for legal and
surveying services?
Archie
Stoddart:
Addressing
the
competitiveness of the surveying and legal
services was not part of the bill’s remit. However,
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we have considered other examples of how
people deal with the house buying and selling
process. The system in England is the obvious
example. Although the issue of multiple surveys
does not arise there, a whole raft of other issues is
being addressed through the introduction of home
information packs.
As for other jurisdictions in Europe, Denmark, for
example, does not have the approach of caveat
emptor. The system has been managed through
the introduction of surveys, as sellers could be
liable for a considerable time. There are many
different approaches, but we and the task force
have built on the strengths of the Scottish system
and have tried to address perceived weaknesses.
We believe that the cultural weakness is that
condition does not impact enough on price—
hence the survey—but there are the secondary
issues relating to multiple surveys and artificially
low upset prices. We think that our approach of
building on the Scottish system addresses such
matters.
Alasdair Morgan (South of Scotland) (SNP):
When single surveys were first mooted, many
people argued in favour of them, saying that
buyers would be saved the expense arising from
multiple surveys. For the record, will you clarify
that that is not the bill’s purpose? It is clear that
buyers will pay more money on average.
Archie Stoddart: Two issues are involved. The
primary purpose is to have condition reflected in
the price. Addressing the problem of multiple
surveys is a secondary issue. Whether people will
save money will very much depend on market
conditions at the time. It is not that long since
prospective buyers in hot markets got a whole
series of valuation surveys done. Market
responses will be different—in Edinburgh, for
example, the practice of making offers that are
subject to survey has developed. I am sure that
the committee will be aware of the issues around
that. The bill will result in significant added value—
although it is difficult to predict the extent of that
precisely, because there are many factors to take
into account—in that people will have a much
better picture of the house that they want to buy.
11:00
Alasdair Morgan: Yes, but the purpose of the
bill is not to save people money through stopping
them having to have multiple surveys.
Archie Stoddart: That is a secondary purpose.
The bill will save people money in that way,
because of the single survey.
Alasdair Morgan: Yes, but that single survey
will be much more expensive. You estimate that,
alongside a saving of £7 million, there will be an
extra cost of £29 million. That means that the bill
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will result in a net additional cost of £22 million, so
the average seller will be worse off by £22 million
divided by the number of transactions.
Archie Stoddart: The arrangements to do with
who pays for that will be a matter for each
transaction.
Alasdair Morgan: Okay.
The point of the bill is to make people clear
about the condition of the property that they want
to buy, which we hope will feed through to an
improvement in the condition of property, because
people will get repairs done. Is that fair to say?
Archie Stoddart: Yes.
Alasdair Morgan: How much evidence do you
have that that will happen? We can argue about
the figures, but it strikes me that when the bill
comes into force, there will be £35 million less
money sloshing about between buyers and
sellers—in most cases, buyers are also sellers—
with which to carry out repairs. The people who
will have to carry out repairs will be £35 million
less well off; that money will have gone to lawyers
and surveyors. Is there not an argument that
repairs are less likely to be carried out, because
people will not have the money to do them?
Archie Stoddart: There are two or three factors
at play. The fact that most sellers are also buyers
means that they will get a financial benefit at the
other end because the buying process will involve
a different order of costs. We cannot net those off,
because we do not know how people’s payment
behaviour will be affected. It is important to
remember that, as most sellers are buyers, they
will benefit from the proposal.
There is no question but that we want condition
to impact on price. We think that that is a major
motivator to get people to improve property before
they sell it or to get buyers to bid appropriately
when they want to buy a house. Whether that will
happen depends largely on the dynamics of the
housing market.
The third point to bear in mind is that I am sure
that the dynamism of the housing market and the
highly significant accumulation in property values
over recent years will significantly outstrip the £35
million. Jonathan Dennis might be able to advise
me on that. We think that we are setting a
framework that will make a dynamic market more
informed, but we will have to wait and see how
that plays out.
Alasdair Morgan: A likely scenario is that if
someone got a single seller’s survey that said that
£1,000 of roof work needed to be done—the figure
would probably be much higher, given how much it
costs to get roofs fixed—some kind of cosmetic
repair would be done or the price would simply be
dropped by that amount. In other words, the
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required repair would not necessarily be carried
out. How will the bill achieve its object of improving
the state of our housing stock, rather than
ensuring that sellers achieve values that more
realistically reflect the state of that stock, which of
course is not the same thing?
Jonathan Dennis: Our aim is to provide people
with better information. To continue with your roof
example, if X thousand pounds’ worth of work
needed to be done and everyone who was
interested in buying the property was aware that
the roof would have to be replaced in a number of
years, I would have thought that they would make
a bid that reflected the cost of repairing the roof.
Although they would spend an additional £250 on
the survey, the fact that they would submit a lower
bid would mean that, if they were successful in
securing the property, they would have access to
funding that they could use to repair the roof. If
they then did not go ahead and do that repair or
got a cosmetic repair done, one would hope that
that would be picked up when the house came
back on to the market. The surveying profession
should be able to pick up on the fact that the roof
has not been repaired, which would mean that the
value of the house would again be adjusted
accordingly.
Archie Stoddart: There could be a price penalty
for not doing maintenance, which would be a
powerful driver in the housing market. At the
moment, more than 90 per cent of people get only
a valuation survey. The provision of more
information will have a positive impact.
Alasdair Morgan: If the fact that maintenance
has not been done will have a price penalty, why
do we need to introduce new legislation to make
that happen?
Archie Stoddart: At the moment, it is not
apparent that maintenance has not been done
because more than 90 per cent of people rely on a
valuation survey. It is acknowledged in all quarters
that the purpose of such surveys is simply to
satisfy the lenders that they will be able to secure
the loan.
Our pilot single survey scheme was not a great
success. In our view, that was not because the
product was wrong, but because a voluntary
model just will not work.
Jonathan Dennis: I back that up. The DTZ work
said that when people moved into their houses,
they had to spend more than £3,500 on
unexpected repairs in the first year. One could
argue that if the necessary information had been
available up front, the cost of those repairs would
have been offset by a lower bid price. We know
that the market is not working efficiently, in that
people are moving into houses and then covering
significant levels of expenditure. In some cases,
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the fact that a buyer has bid the maximum amount
that they can afford to get the house of their
dreams means that they do not have the finances
to undertake the necessary repairs. The bill is an
attempt to give purchasers of houses the
information that is required to make informed
decisions.
Jim Mather: I want to return to the £35 million,
which seems to be a rather large sum of money.
Have you calculated how much of an uplift that
represents on current legal and surveying fees? I
have
done
some
back-of-an-envelope
calculations. If there are 2 million homes in
Scotland, that additional cost amounts to £17.50
per house per annum. If 10 per cent of those
houses are sold in a year, the uplift will be £175
per deal; if only 5 per cent of them are sold in a
year, the uplift will be £350 a deal; and if only 2
per cent of them are sold in a year, the uplift will
be £875 a deal. It seems that the uplift will be
large. Do we know the size of the surveying and
legal-fee market?
Jonathan Dennis: When I spoke to the RICS, I
asked whether the industry had sufficient capacity.
It said that, whereas at present its members carry
out a certain number of valuation surveys per day,
in future they would carry out more detailed
surveys on fewer properties in a day. Its opinion is
that sufficient capacity exists in the profession for
the work to be undertaken.
Jim Mather: You have not answered my
question. I asked how big the market is at present
and how much of an uplift the figure of £35 million
represents.
Jonathan Dennis: Are you asking about the
surveying market?
Jim Mather: I am asking how much is being
spent by Scottish consumers on legal and
surveying fees and how much of an uplift on that
the £35 million represents.
Jonathan Dennis: I will have to come back to
you with the precise figures. If I base my answer
on the DTZ work, I think that people are spending
£1,000 per house on legal fees and payments to
the surveying profession. There are about 130,000
transactions a year, which represents about 10 per
cent of the market on the owner-occupier side.
Jim Mather: I trust that you understand my
concern, which is that we are on the cusp of giving
certain professions a state-sanctioned sinecure
that allows them to charge Scottish consumers
considerably more. We do not know how much of
an uplift on existing levels the £35 million
represents. That means that we are scrutinising
the situation in the dark and that you are putting
forward numbers in the dark.
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Archie Stoddart: On the basis of the
assumption that it costs about £150 to obtain a
mortgage valuation report and that it will cost £400
to obtain a single seller survey, we reckon that
individuals face an uplift of £250 in surveying
costs. That must be netted off against the benefits
that a single survey will offer. For example, people
will no longer have to get multiple surveys done
when they are unsuccessful in buying a house. It
is not a straightforward case of saying that there
will be an uplift of £250. We face the difficulty that
our ability to give precise figures depends on how
the market is operating at any given time. For
example, the practice of submitting offers that are
subject to survey—around which there are
issues—changes the dynamics of the game, but
the practice is not followed throughout Scotland.
Such matters are extremely difficult to pin down.
The Law Society of Scotland has estimated that
there will an uplift of about £100 per person in
legal fees, but that will have to be determined by
market conditions.
Jim Mather: I think that there is still more work
to do on that. When will detailed information be
available to assist people who are likely to incur
costs to work out what the full costs will be? How
will that be managed?
The Convener: Do you mean landlords?
Jim Mather: The bill will provide for mandatory
assistance to be given to people. How will that
work in practice?
Archie Stoddart: Do you mean assistance with
carrying out work?
Jim Mather: Yes.
Archie Stoddart: The principle of the scheme of
assistance that is set out in the bill is that local
authorities should be able to target assistance,
which will be drawn from a raft of measures,
including grants, loans, subsidised loans and
practical advice. We are not at a stage at which
we can comment on the detail of how the scheme
will work for individuals: first, because much of the
process will be driven by local authority priorities
and policy decisions when the bill has been
passed; and secondly, because the bill gives
ministers powers of direction on how the scheme
of assistance will be applied, which will be used in
the context of enacted legislation, when ministers
form a view on how the scheme will operate. In the
context of the bill process and given the nature of
the powers, we cannot say how individuals will
benefit from the scheme.
Roger Harris: The bill provides that a local
authority should devise and publish its criteria for
using the provisions in relation to the scheme of
assistance. The local authority will take a decision
in the light of its strategic housing priorities, but it
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must make a public statement of its criteria. At that
point, people will have a clearer idea of the
assistance that they are likely to receive in
different circumstances.
Jim Mather: Do you expect there to be
uniformity in local authority criteria?
Roger Harris: The intention of giving ministers
powers to give guidance and directions is to
enable us to achieve reasonable consistency
throughout the country. That does not necessarily
mean that there will be uniformity, because it is
obvious that housing circumstances differ
enormously. For example, the approach to dealing
with substandard housing in the Western Isles is
very different from the approach in Glasgow.
However, both areas are making substantial
efforts to address the problems that they face.
The Convener: I want to ask about the rights of
people with disabilities. I do not think that anyone
would argue against the provision, but my
question is about its financial implications. During
the pilot exercise, did you ascertain how many
people might benefit from the rights that the bill will
confer? Did you examine carefully the potential
costs for local authorities or other social landlords?
Roger Harris: I take it that you are referring to
the right of a tenant to carry out adaptations to suit
a disabled resident. The provision is geared
towards the private sector, on the basis that the
tenant will bear the cost, so there should be no
cost to the landlord. There are approximately
170,000 private sector tenancies, but we do not
have firm figures on how many of those
households include a disabled occupant who
might need an adaptation that would be sufficiently
significant to require the exercise of the new right.
Furthermore, we do not have information about
the number of occasions on which a landlord
might have refused consent for an adaptation,
who, when the bill is passed, will be obliged to
agree to the adaptation because there is no good
reason to refuse consent. We do not have that
level of detail about the provision’s potential
impact. However, the impact on the landlord
should be minimal, because it will be the tenant’s
responsibility to pay for work, possibly with
assistance from the local authority.
The Convener: That is the issue. The money
will come from somewhere. Reading the
provisions carefully, I suspect that the local
authority will be expected to make a contribution.
As I understand the financial memorandum, the
bill could lead to a situation in which a tenant’s
legal entitlement becomes a legal obligation on the
local authority to provide grant assistance or
support that is not budgeted for.
Roger Harris: The provision gives tenants the
right not to be refused unreasonably. It will be for
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tenants to decide whether to proceed with the
work. A tenant can approach the local authority for
assistance, as can an owner-occupier who has a
disability or whose household includes a disabled
occupant. Under the terms of the bill, the local
authority will be obliged to give assistance of some
sort. Whether that is financial assistance will
depend on the circumstances and on the local
authority’s decision.
11:15
The Convener: Let us look at it from a local
authority’s point of view. It is quite likely that a
local authority occupational therapist, or someone
from the social work department or a specialist
part of the local authority, would be involved in
assisting an individual in identifying whether they
have a right under the legislation. Presumably
then another part of the local authority would be
asked to make a financial contribution to meet the
costs that notionally—according to the bill—fall on
the tenant, although the tenant might be looking to
the local authority to provide financial assistance
because of their financial circumstances. Have
you no quantification of that?
Jean
Waddie
(Scottish
Executive
Development Department): The local authority
already has a duty to assess the housing needs of
anyone with a disability and to help them to meet
those needs. A disabled tenant can already
access grants to deal with adaptations. The
provision in the bill simply says that a landlord
cannot refuse a tenant consent to do stuff to that
landlord’s property. We would hope that landlords
would not refuse at the moment, and any tenant
whose landlord is willing has access to grants
anyway, so the bill does not change the position
on assistance to get adaptations done.
The Convener: I understand the point, but you
are now creating a new mechanism whereby a
local authority might be asked by a disabled
person to establish their right to a specific
adaptation in relation to their landlord. As a followup to that, the local authority might then be asked
to make financial provision for that adaptation.
Although I appreciate that the bill says that the
landlord cannot refuse, the reality from a local
authority point of view might well be that it gets
drawn into a cycle that has significant financial
consequences. As you know, adapting houses to
meet the requirements of disability can involve
significant expense.
Archie Stoddart: We considered the issue in a
rather different way. As Jean Waddie said, there is
already a framework for funding adaptations. We
see the new measure—as do disability
representative groups—as freeing a blockage in
the system rather than introducing a new system.
Again, the bill builds on the existing system and
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allows people to get work done where needed.
The context for landlords is that they cannot refuse
unreasonably.
The Convener: Tim Hooton, the drinking water
regulator, has drawn attention to the fact that there
are new European requirements on the quality of
drinking water and that Scottish Water will need to
address the connections between reservoirs and
people’s houses. I understand that a significant
number of the pipes running into people’s houses
are lead pipes, and lead in the water certainly has
a significant health impact. I would have thought
that one of the major health priorities would be to
get that lead out of the water. Is there an
opportunity through the bill to identify whether
there are lead pipes going into a house? You have
identified electrical safety. Is water safety another
issue that might be addressed in the context of the
bill?
Archie Stoddart: Our approach is based on the
European Union drinking water directive, under
which what comes out of the tap is measured. The
directive was transposed into our Water Supply
(Water Quality) (Scotland) Regulations 2001, so it
struck us that our approach should be to measure
what comes out of the tap rather than to engage in
trying to identify lead piping. Are you suggesting
that the presence of lead piping should perhaps be
a factor in the tolerable standard?
The Convener: I was wondering whether it
might be considered in the survey. If the single
survey is introduced and one of the tests is on
what comes out of a drinking water pipe, I am sure
that people would want to know about that.
Archie Stoddart: Our regulations are driven by
such considerations because they transpose the
European Union directive. There will be a measure
of what comes out of the tap and that will be the
determinant. The tolerable standard is a
condemnatory standard. If a house falls below that
standard, it cannot be lived in and a raft of powers
come into play, including powers on compulsory
purchase and demolition.
We could find ourselves in a difficult position if
we are imprecise about lead. A tiny bit of lead,
which could be extremely expensive to get rid of,
could condemn a whole house. However, it might
not affect the house, or we might be able to deal
with it through other amelioration measures. That
is why we feel that what comes out of the tap is
the important thing.
The Convener: Yes, but the single survey
process does not have a test of what is coming out
of the tap.
Archie Stoddart: No, but the regulations that
transpose the EU directive do include tests for
water quality. We feel that that is the appropriate
approach.
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The Convener: I am not sure about that.
Another issue that arises is local authority
grants. Some local authorities provide for the
removal and replacement of lead water pipes, and
some authorities do not. Might we move towards a
general standard across local authorities?
Jean Waddie: Grants are available at the
moment, and assistance will be available in future,
to deal with lead piping that has become an issue
in a particular house. Local authorities differ in the
policy priority that they give to dealing with lead
piping. Depending on where one is in the country,
there might be a significant amount of lead in
properties and the water might be such that it
causes a problem—the chemical composition of
the water might or might not dissolve the lead. It
will be for local authorities to determine how high a
priority they give to dealing with lead. At present,
there is a minimum percentage grant. If someone
gets a grant for removing lead piping, they receive
at least 50 per cent. That is the kind of measure
that we use to highlight national priorities. We
would imagine that that sort of thing would
continue.
The Convener: I am interested to hear that local
authorities can set priorities in relation to health
standards. It seems a rather strange approach, but
I will not pursue it because it is a policy issue
rather than a finance issue.
How will the Executive review costs after
implementation of the provisions in the bill? You
say that there are a number of uncertainties, so
how will those be dealt with?
Jonathan Dennis: We have a number of
statistical and other tools that we can use to
monitor the effects of the bill—for example,
monitoring of tolerable standards, the cost of
repairs and whether those repairs are urgent or
critical. We have a statistical database that will
allow us to monitor impacts and to see whether
those impacts are starting to disappear. I am not
suggesting that that will be easy. Obviously, things
other than the bill will have an effect. Houses
deteriorate irrespective of other measures.
We will be able to talk to local authorities about
how they have implemented the provisions of the
bill. COSLA will let us know how things are
working, as will the legal profession, the Royal
Institution of Chartered Surveyors and the Scottish
Association of Landlords. Having consulted those
people and talked to them, we have a conduit that
will allow us to monitor the impact of the bill. That
is one of the things that we have to do as part of
the regulatory impact assessment.
The Convener: I do not think that committee
members have further questions, so I thank the
witnesses for coming.
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Archie Stoddart: May I make one further brief
point? I want to make it clear that water does
indeed feature in the tolerable standard: there has
to be a wholesome supply of water in the house.
Issues to do with lead could feature, but it is not
lead in itself that would feature.
The Convener: Is there a test? Is water quality
tested as part of the single survey?
Archie Stoddart: It would not necessarily be
tested as part of the single survey.
The Convener: Should it be?
Archie Stoddart: That is an interesting question
for the professions.
The Convener: I thank all the witnesses.
The clerks will be preparing a report for next
week. Unless members have other points to raise,
we will ask the clerks to produce a report based on
the responses to our questions. Is that agreed?
Members indicated agreement.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 3, No. 15

Session 2

Meeting of the Parliament
Wednesday 29 June 2005
Note: (DT) signifies a decision taken at Decision Time.
Housing (Scotland) Bill – Stage 1: The Minister for Communities (Malcolm
Chisholm) moved S2M-2986—That the Parliament agrees to the general principles
of the Housing (Scotland) Bill.
After debate, the motion was agreed to (DT).
Housing (Scotland) Bill - Financial Resolution: The Deputy Minister for
Communities (Johann Lamont) moved S2M-2617—That the Parliament, for the
purposes of any Act of the Scottish Parliament resulting from the Housing (Scotland)
Bill, agrees to any expenditure of a kind referred to in paragraph 3(b)(iii) of Rule 9.12
of the Parliament’s Standing Orders arising in consequence of the Act.
The motion was agreed to (DT).
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Housing (Scotland) Bill: Stage 1
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M2986, in the name of Malcolm Chisholm, on the
general principles of the Housing (Scotland) Bill.
09:34
The Minister for Communities (Malcolm
Chisholm): I begin by thanking the Communities
Committee for its hard work in considering the
Housing (Scotland) Bill and I acknowledge its vast
knowledge of the issues, which I discovered when
I attended the stage 1 evidence sessions. I also
welcome the committee’s general endorsement of
the bill’s principles. Its scrutiny of the bill has been
extremely useful and we will consider its
recommendations carefully ahead of stage 2. I am
pleased that the committee recommends that the
Parliament should agree the bill’s general
principles. I do not intend to discuss all the
committee’s recommendations today, but I will set
out the Executive’s position on key issues in the
bill and the committee’s report.
It is important to place the bill in the wider
housing context. The housing picture in Scotland
has changed dramatically over the past 25 years.
More than 70 per cent of Scotland’s housing is
now in the owner-occupied or private rented sector
and owner occupation is the tenure of choice or
aspiration for the majority of Scotland’s people.
Only around 20,000 houses fail the tolerable
standard—that figure is down from 120,000
houses in 1979, which is a significant
achievement.
However, we still face a huge disrepair problem
in private sector housing. According to the Scottish
house condition survey 2002, around £5 billionworth of urgent and pending repairs need to be
addressed. With that in mind, I was pleased that
the committee welcomed the bill as a means of
improving the condition and quality of private
sector housing in Scotland.
It is worth remembering that the bill has
benefited from a detailed policy development
process. The bill’s provisions are based on the
work of the housing improvement task force, which
was made up of a range of experts. The task
force’s
final
report,
“Stewardship
and
Responsibility: A Policy Framework for Private
Housing in Scotland”, was well received by the
Parliament when it was debated last year.
The bill is underpinned by the principle that
individuals should have responsibility for
maintaining their homes. There is a strong public
interest element. People have a right to be
protected from the impact of poor-quality and
badly maintained houses, as poorly maintained
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private houses can impact not only on occupiers,
but on neighbours, the wider community and,
ultimately, the public purse.
I was pleased to note that the committee
supported the principle of individual responsibility
and I agree with its views that we must change
attitudes to home repair and that owners should
take more account of the need to maintain their
property. That issue was highlighted in press
reports last week stating that the cost of renting a
home is, over time, more than the cost of buying a
home; maintenance received only the most
passing of mentions. Owners must see the costs
of ownership as more than just their mortgages—
that is the culture change that the bill aims to
promote.
The bill has three main strands in aiming to
balance the rights of individual owners with the
responsibilities that arise from owner occupation.
First, it aims to modernise the powers that are
available to local authorities to deal with housing
of poor quality and in poor condition. Secondly, it
aims to improve the information that is available to
house buyers. Thirdly, it aims to enhance the
rights of private sector tenants.
The powers that are currently available to local
authorities to address poor housing conditions
have served us well, but some of those powers
have run their course. I was pleased to note that
the committee was positive about the powers in
the bill, which it believes will allow local authorities
to address disrepair in private sector housing. I will
not dwell on what the committee reported on that
matter, but I note its support for the housing
renewal area approach, the changes to the
tolerable standard, the repairing standard, the
single work notice and maintenance orders. The
committee also made important points about the
thermal insulation element of the tolerable
standard, energy efficiency targets, the role of
mediation in resolving disputes between landlords
and tenants and the potential for expanding the
role of the private rented housing panel. We will
carefully consider those issues.
It is important that local authorities should have
the right powers, but how work is funded is also an
important question. Our view is that individuals
should have responsibility for maintaining their
houses and that support should be targeted to
where it is needed. The proposals around the
scheme of assistance are therefore a central part
of the bill, so I was reassured that the committee
welcomed the scheme of assistance provisions
and particularly the broader range of forms of
assistance that local authorities will be able to
offer. The committee is keen to balance local
flexibility with national consistency. I share its view
and believe that the bill allows for that balance.

18381

29 JUNE 2005

There has been discussion in the evidence that
was given to the committee and in the stage 1
report about the resources that are required for
implementing the bill. I am talking about
expenditure that is required to gear up to
implementation rather than the costs of direct
assistance to owners, which are a different
matter—the Executive supports those costs
through the private sector housing grant, which
was introduced in 2003-04. The Executive has
committed £72 million to the private sector
housing grant this year, which means that
spending this year will be over 40 per cent more
than it was in the year before the private sector
housing grant was introduced. That clearly
demonstrates our commitment in the area. I am
keen that resources should be available for the
implementation phase of the bill and have asked
officials to investigate how best to provide support.
The committee has made some strong
recommendations about the measures in the bill
that affect disabled people, which I will gladly look
at in more detail in considering whether to lodge
amendments at stage 2. The provisions for
assisting disabled people who need to adapt their
houses aim to improve the existing body of
housing legislation for Scotland by delivering
assistance more effectively to that whole group,
giving help that is necessary and appropriate to as
many people as possible.
The bill represents part of a package of
measures that are intended to achieve that. It
gives local authorities the flexibility to ensure that
housing assistance fits with the joint future
approach to co-ordinating assessment and
resources and it makes councils’ use of that
flexibility transparent by requiring them to publish
criteria. I am seeking ways in which to reinforce
that package. First, we intend to review the means
test relating to disability in the light of experience.
Secondly, I am inclined to ring fence money in the
private sector housing grant that we give to local
authorities to ensure that an appropriate level of
support is given for adaptations in each area.
The committee calls for disabled people to be
given a right to grant. I agree that that has the
advantage of simplicity, but I am not sure that
simplicity would necessarily mean effective, fair
delivery. We must be realistic and accept that
resources—notwithstanding the 40 per cent
increase that I mentioned—are finite. It would be
unfortunate to exchange careful assessment of
priorities for queueing. The committee also calls
for rights that are on a par with those that exist in
England, where grant is means tested and subject
to capping. Our proposals remove the statutory
cap in Scotland, while the disabled facilities grant
in England is currently being reviewed because of
question marks over its efficiency and fairness. I
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shall, however, carefully and seriously consider
the committee’s suggestions.
In particular, I will consider how the proposals in
the bill compare with the merits of, first, a right to
means-tested grant and, secondly, a right to grant
in various circumstances over and above that for
the provision of standard amenities. I suggest that,
if we are to go down that second route, it should
be through powers to make regulations by
affirmative procedure, so that the Parliament has
the opportunity for scrutiny. We will consider that
issue further in the run-up to stage 2.
On the tenant’s right to carry out adaptations, I
am surprised that the committee feels that the bill
is discriminatory in not providing for support from
the Disability Rights Commission. The bill does not
provide for the commission to give support for the
simple reason that the commission is a reserved
body and the Scotland Act 1998 prevents the
Scottish Parliament from giving it any functions.
We are, however, working with colleagues at
Whitehall to ensure that support from the
commission is available to people in Scotland. I
hope that those efforts will be successful. The
committee makes other comments on the
differences between the tenant’s right to carry out
adaptations in Scotland and the equivalent right in
England and Wales. We will consider each of
those issues in the light of the different legislative
framework that exists in Scotland and take a view
on whether to lodge amendments.
I will now say a few words about the bill’s
proposals for the private rented sector. That varied
sector plays a valuable role in meeting housing
needs. Providers range from large, established
organisations to individuals who may let one
house for a short period. Against that background,
we have sought to strike a balance between the
long-term strength of the sector and the need for
standards and quality. It is interesting that, given
its detailed consideration of the issue, the
committee has concluded that none of the
evidence that it heard indicated that the bill would
impact on the supply of housing. That reinforces
my view that the bill has got the balance right.
I am pleased that the committee welcomed our
proposals on the repairing standard, including the
establishment of the private sector housing panel,
along with the provisions on houses of multiple
occupation and the powers to allow the
introduction of a letting code. When I gave
evidence in May, committee members raised the
issue of a rent deposit scheme, which the
committee now recommends be considered as an
option. I am keen to ensure that there is action on
the matter and I have asked officials to look at the
whole area of the protection of tenancy deposits.
The committee also refers to the Housing
(Scotland) Act 2001, which contains a specific
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provision on equal opportunities. I am sympathetic
to the committee’s recommendation that there
should be a similar provision in the bill, so I have
asked officials to work on that as well.
On the information that is available to house
buyers, I was interested to read that most
committee members share my view that marketled solutions alone would not address the
problems that were identified by the housing
improvement task force. I am also pleased that the
committee supports the principles behind the
proposals to reform part of the house-buying
process in Scotland. In 2003, the task force
recommended that the Executive should organise
a voluntary, market-led test of the single survey
concept. The task force also recommended that
the option of legislation to introduce the single
survey, should that be required, be held in
reserve.
The task force identified three potential benefits
of the single survey. First, better information about
the condition of property would be made available
to house buyers. Secondly, the need for multiple
surveys and valuations, especially in buoyant
markets, would be removed. Thirdly, the inclusion
of a valuation would provide a disincentive to
artificially low upset prices. Those benefits
underpin the single survey approach.
Under the current system, there is a huge
disincentive for house buyers to have a more
thorough condition survey carried out. Every buyer
faces the risk of being unsuccessful in buying a
property or series or properties after having
commissioned multiple surveys and wasted their
money. Even offers that are made subject to
survey—an approach that has been adopted in
some areas but that is not favoured by all property
professionals—tend to employ scheme 1 valuation
reports, perhaps because of the risks that are
involved in that approach. Therefore, at present,
the vast majority of buyers rely on the cheapest
form of survey—the scheme 1 valuation report—
which provides relatively little information on
property condition. That cannot be right.
Christine Grahame (South of Scotland)
(SNP): Does the minister agree that it is not the
buyers but the lenders—the banks and building
societies—that rely on the scheme 1 valuation?
We must bear that in mind and consider whether
lenders will have to rely on single seller surveys
that may be three or four months old.
Malcolm Chisholm: There will be more detailed
information in the single survey than there is in the
scheme 1 valuation report. As Christine Grahame
knows, we are considering the whole issue of the
timing of the survey—the valuation is the key issue
in relation to that. The stakeholders group is
examining the issue, but I do not think that that
argument overrides the main reasons for our
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introducing the single survey, which I have
outlined.
Under the present home-buying process, the
buyer obtains certain information about the
property only after an offer has been accepted.
That can delay the conclusion of missives and, in
some cases, sales can fall through altogether.
With that in mind, the task force has also
recommended the introduction of a purchasers
information pack, which would be provided by
sellers of property at the start of the transaction
process to make the process faster, more
transparent and more consumer friendly.
In recent months, there has been much
discussion of those recommendations. That is
hardly surprising, given that they propose a radical
change to the process of house buying and
selling. The issue appears not to be that house
buyers need more information; it is how that
information is provided and what should be
covered. A great deal of work was done to develop
the single survey pilot scheme across a number of
participating professions, including surveyors,
lawyers, estate agents and lenders. I am grateful
to all those who were involved in the design and
implementation of what is a radical shift from the
normal way of doing things.
Given the disappointing uptake during the single
survey pilot scheme, I have reached the
conclusion that the only way of ensuring that the
information that the task force recommends is
made available to buyers is to make the provision
of that information mandatory. I know that some of
those who are involved in the house-buying and
selling process have concerns about that. As the
committee recognises, the proposals represent a
major change to the house-buying and selling
process, so it is important that we get it right. It is
also important that the new system is understood
and accepted by consumers and professionals
and that we strike the right balance between the
provision of information and the cost of providing
that information. The committee has identified
several important issues that need to be
addressed as we develop the scheme. I give an
assurance that we will address them and that key
stakeholders will be central to the development of
the scheme.
Work with stakeholders has already started on
the details of the mandatory single survey scheme
and the purchasers information pack. Preliminary
work is also under way to develop a test of the
purchasers information pack, which will take full
account of the helpful and detailed points that
have been raised by the committee. I will be happy
to provide the committee with the information that
it has requested about how the Executive expects
the scheme to operate. I note that the committee
has recommended that the regulations should be
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subject to the affirmative procedure; I am minded
to accept that recommendation.
The bill contains provisions relating to the
specific issues that right-to-buy purchasers and
their landlords face. Those provisions are based
on the experience of problems arising from rightto-buy sales when owners could not afford to
maintain their house because they did not
understand all the costs associated with
ownership. Moreover, landlords have reported that
improvement programmes are held up because
owners cannot afford to pay their share. Under the
bill, prospective right-to-buy owners will be given a
clear steer as to what ownership, including
maintenance and wider obligations, will actually
cost. I note that the committee considers that
additional information similar to that contained in a
single survey and purchasers information pack
should be available to right-to-buy purchasers. I
am happy to consider that, but I caution against
replicating the single survey provisions, as they
might not address the specific issues around rightto-buy sales.
When we talk about housing issues, it is easy to
lose sight of the fact that we are talking about
people’s homes. Whether they be rural cottages,
suburban semis or inner-city tenements, all
houses should be fit to be homes. If homes are to
meet people’s needs, they have to be safe, secure
and fit for purpose. In the past five years, the
Scottish Executive has gone a long way in
addressing Scotland’s housing needs; I believe
that the Housing (Scotland) Bill represents a major
step forward in securing the house conditions that
Scottish people deserve.
I move,
That the Parliament agrees to the general principles of
the Housing (Scotland) Bill.

09:51
Linda Fabiani (Central Scotland) (SNP): Of
course the Scottish National Party welcomes the
bill as one of many pieces of housing legislation
that have been passed since the Parliament
began in 1999. The housing improvement task
force must be praised for the amount of detailed
evidence that it considered in forming its view on
how we should proceed with Scotland’s housing.
As is reflected in the committee’s report, one of
the most important things about the bill is the
significance of the culture change that will be
required of owners to allow the legislation to be
used in the intended spirit and to make a real
difference in Scotland’s private sector housing. It
is important to have information campaigns and
monitoring processes in place so that we can
ensure that the legislation is acted on.
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We also have to consider this country’s view of
the private landlord. Not all private landlords are
bad; there some very good examples of private
renting in this country. Of course, we always hear
about the bad private landlords—indeed, in my
career, I have had experience of extremely bad
ones. There is a problem that must be addressed.
The citizens advice bureaux said in evidence to
the committee that, in the past year, one in every
10 issues brought to their network was about
housing. That amounted to 43,000 housing cases,
of which 4,600 related to problems with housing
conditions. I do not have the figures, but I can
almost guarantee that most of those problems
would have been with private sector housing.
As the minister said, it is estimated that there is
£5 billion-worth of disrepair in the private sector.
That problem must be addressed. We have made
progress since the late 1970s and 1980s, when
housing action areas and housing associations
came on to the scene to address the major
problems in tenemental housing—at the time,
some people were living in real slums. We have
moved on from then, but we still have slums, albeit
of a different type. We have to deal with problems
such as dampness in houses that were built by the
public sector in our inner cities and peripheral
estates.
A new issue has arisen in the private rented
sector since the introduction of the right to buy.
We all know that, as the minister said, some
people who exercise their right to buy either do not
take on board or do not receive the information
that will enable them to recognise that they have
obligations towards their properties. That is also
the case when such houses are privately let.
Where I live in the East Kilbride constituency,
there is a big issue around the private rented
sector in ex-right-to-buy houses.
That leads me on to local authorities, how they
have to deal with the problems, their powers and
the implementation of this far-sighted legislation.
One of the worries expressed by the Convention
of Scottish Local Authorities and by Edinburgh,
Glasgow and other councils concerned the
financial and human resources that are available
to them to deal with the new legislation. In the past
few years, the Parliament and the Executive have
placed an awful lot of new obligations on local
authorities, under the Homelessness etc
(Scotland) Act 2003 and the Housing (Scotland)
Act 2001, for example. I am concerned that we are
not providing sufficient resources to ensure that all
that well-intentioned legislation is properly
implemented.
One strategic housing function relates to the
change from housing action areas to housing
renewal areas, which is to be welcomed. However,
there are issues about resourcing. Local
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authorities will have to be fairly proactive if the bill
is to be properly implemented. That is the only
way in which big strides can be made in improving
our housing stock.
The tolerable standard will be slightly upgraded.
I will not talk much about that, except to say that
the committee heard a lot of evidence that, as part
of the tolerable standard, it would be better to
consider a satisfactory level of thermal
performance rather than thermal insulation. I will
leave my colleague Rob Gibson to talk about that.
Rob Gibson will also discuss remote and rural
areas, where the private rented sector is a huge
issue. There is a problem with getting tradesmen
to carry out the work identified and required by
local authorities. We also need to consider
whether it is possible to carry out such work in
some of the building forms and styles in rural
areas. The committee was reminded of some of
the constraints that agencies such as Historic
Scotland put on owners who wish to do up historic
properties.
We generally welcome the revisions to the
repairing standard. However, the committee and
others recognised the need to strike the right
balance and to achieve improvements in the
private rented sector without that having a
detrimental effect on the supply of houses in that
sector. We do not want to say to landlords, “This is
going to be so difficult for you that it is not worth
your while, so just sell your property and move
on.” The private rented sector is a necessary part
of the overall housing picture in this country.
I was heartened by the minister’s response to
what the committee said about disability issues,
about which Sandra White will speak in greater
detail. I am interested in the intention to consider
ring fencing funding. The committee did a good job
on that issue and I am glad that the Executive has
taken on board what we said. It is obvious that
rights for disabled people in social or private
rented sector housing have not been properly
addressed in relation to the operation of
adaptation grants, for example. This is our chance
to get the system right and to move forward
towards having equal access to housing for
everyone in our society.
I know that I am running out of time, but I want
to mention the single survey. Of course, my party
welcomes the proposal—it was our policy—but the
issue must be explored in more detail. As I
listened to evidence, I became more sceptical,
although I have not changed my view that the
survey is the only way forward. However, there is
a bit more work to do. The pilot scheme did not
work very well—there is no point in going into all
the possible reasons for that now—so the issue
has to be considered again. There are also issues
to be investigated about costs.
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On right-to-buy properties, I am still of the view
that they should not be exempt from the bill’s
provisions, especially if we are seeking to
standardise procedures. We have all heard horror
stories from our areas of people buying their
property under the right to buy only to find out later
that the property is defective. Similarly, two or
three owners down the line, people who have paid
market value for their property sometimes find out
that their property is defective. If we are seeking to
effect a true culture change in the way in which
houses are purchased and sold in this country,
everyone should be on a level playing field.
I conclude by noting the committee’s
recommendation on national guidance and local
flexibility, which was an issue that came through at
various points of our stage 1 consideration. It was
important that the minister echoed our
recommendation in his opening remarks. Local
authorities need to be able to look to national
guidance to help them to implement strategies for
their areas, but we need local flexibility, because it
is clear that our country’s communities are varied
and that there are different housing needs in
different places. That brings me back to where I
started. If national guidance is to be adapted for
local communities, resources—finance and
workers—will be necessary. I ask the minister to
take on board the issue of funding.
10:01
Mary Scanlon (Highlands and Islands) (Con):
First, I thank the minister for the manner in which
he addressed the main points in the Communities
Committee’s stage 1 report. It was good to hear
him acknowledge the principle of individual
responsibility; at least we have one small principle
in common.
The Scottish Conservatives welcome measures
in the Housing (Scotland) Bill to tackle the amount
of disrepair in the private sector, the cost of
which—as others have said—is estimated at £5
billion. As in many bills that Parliament considers,
there are measures that we fully support,
measures about which we have concerns and
measures on which—as Linda Fabiani said—there
is not enough evidence to allow us to feel
confident that we can be successful in tackling the
problems that are faced. Then there is the single
survey.
In its written evidence, the Convention of
Scottish Local Authorities stated:
“The Housing Bill is one of the longest and most
technically detailed Bills considered by the Parliament.”

When I was preparing my speech, I soon found
myself immersed in the detail of the bill. The
purpose of the debate is not to go into such detail,
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so I scrapped my original speech and moved on to
mark 2.
The process that we have gone through to get to
this stage has been thorough; the bill has been
considered carefully. I hope that the concerns that
were expressed in written and oral evidence,
which are well documented in the report, will be
addressed by stage 2 amendments. I believe that
the report that is before Parliament is very good.
The committee has reflected the views of disability
groups and has acknowledged that there is a great
deal more to do on energy efficiency and other
issues at stage 2.
Like other members, I support the proposed
investment in the fabric and structure of buildings
and hope that the bill will raise standards and
improve the quality of Scotland’s private sector
housing. There is no doubt that that is needed.
Several concerns were raised about the costs—
financial and in terms of human resources—of
implementing the bill’s provisions. More work is
necessary on local authorities’ grant and loan
schemes and on repayment. As the Convention of
Scottish Local Authorities said, further clarification
should be provided in conjunction with mortgage
lenders.
The committee is right to ask that it be provided
with draft regulations. Too often, Parliament
passes bills in blind faith that the accompanying
regulations—which provide so many answers and
deal with implementation—will fit the bill’s original
intentions.
My colleague David Davidson will highlight the
condition of housing in rural areas; I note that the
Scottish National Party has allocated a speaker for
that purpose. The issue is huge and needs to be
addressed separately. In rural areas, maintaining
and repairing the many older traditional properties
is costly and difficult.
As other members of the Communities
Committee will know, my main concern has been
the single seller survey. As the minister and Linda
Fabiani said, the results of the pilot single survey
scheme were disappointing. The target was that
2,000 such surveys would be completed. Although
that target was reduced to 1,200 only 74 single
seller surveys were carried out. A single seller
survey steering group—the members of which
included the Council of Mortgage Lenders and the
Law Society of Scotland—was set up to consider
the pilot, which ran from 14 July 2004 until March
2005, when the steering group heard on the news
that the new survey was to be made compulsory.
The Law Society expressed its disappointment
that the Executive had decided to announce and
press ahead with enabling legislation prior to the
pilot’s being closed and data from it analysed, and
other organisations on the steering group made
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comments about having been ignored. We must
acknowledge not only that the Executive’s
decision was discourteous and demoralising for
the organisations involved, it also sent out the
wrong signal on engagement with and
participation in the political process in Scotland.
Scott Barrie (Dunfermline West) (Lab): Will
the member take an intervention?
Mary Scanlon: No, thank you.
The financial memorandum states that provision
of better information could mean that, in the first
year, house prices will be £120 million lower than
they would have been, but it does not mention the
projected fall in prices in future years. We need
more clarity on how such figures have been
arrived at.
Although most stakeholders are mentioned in
the financial memorandum, tenants are not. Any
additional costs to landlords will, however, be
passed on to tenants. Alternatively—as Linda
Fabiani said—some landlords may feel that it is
time to leave the house rental market, which would
have the knock-on effect of leading to a shortage
of rented accommodation.
The fact that the single survey will be paid for by
the seller means that buyers cannot ask questions
about the survey or query it, so many buyers will
have to pay for their own surveys if they want a
surveyor’s advice on work that they would have to
do to protect their investment. I am not convinced
that the single survey will mean that multiple
surveys will not be carried out; many witnesses
backed up that view.
Some of the people who gave evidence
mentioned the shelf life of a survey. On every
committee, members learn something new; I now
know that dry rot spreads at a rate of a metre a
month, which raises the question of how long a
survey will be valid for, which may not be a
problem in a hot market in which properties sell
quickly, but could be a serious issue if it is taking
months or years to sell a property—especially
when the property is old.
A purchasers information pack will need to be
produced, which will include copies of documents
that relate to planning, listed building status,
building regulation consents and approvals,
guarantees for work carried out, land certificates,
summaries of common repair and maintenance
obligations. Further research is being done, so I
assume that more documents will be added to that
list. I am delighted to hear that lawyers in Scotland
have agreed to provide all that for a legal fee of
£100 and I am sure that many buyers will be
similarly delighted.
Before the seller puts a house on the market,
they will need a single seller survey, a purchasers
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information pack, a valuation, a hidden defects
guarantee and—as of January next year—a
European Union energy certificate. In a fast-selling
market, large firms of solicitors, surveyors and
estate agents might be prepared to make such an
outlay and be reimbursed when the house sells,
but that is not likely to be the case with small firms
or in a slow market, when businesses could wait
months or years to be paid for their outlay. I
imagine that the seller will be expected to make
significant expenditure prior to putting a house on
the market. For many sellers, that will not be a
problem, but it could be a serious issue for sellers
of older properties in slow markets.
The bill is extensive, technical and complex. On
behalf of my party, I look forward to discussing
positively and constructively the amendments that
will be lodged at stage 2, which I hope will reflect
the concerns that have been expressed at stage 1.
10:09
Donald Gorrie (Central Scotland) (LD): I am
happy to intimate the support of the Liberal
Democrats for the bill, which is the result of a great
deal of work over the years by a good many
people and by various groups, committees and so
on—most recently the Communities Committee,
which reached considerable agreement on it.
Certainly, I find myself in agreement with just
about everything that Linda Fabiani said and with
a fair amount of what Mary Scanlon said. I
welcome the minister’s speech, in which he said
that he would take on board a number of the
points that the committee raised.
The objective of the bill seems to be twofold:
first, to improve the standard of our houses,
whether they are owned or rented; and secondly,
to improve people’s knowledge and understanding
of their obligations with regard to housing, whether
they are owners, landlords or tenants.
There is a buildings aspect and a people aspect
to the bill. My view of life is that people are the
problem and the solution. People are far more
important than things: things can always be sorted
out one way or another, but the people aspect has
got to be right. There are some good points in the
bill in that respect and we can build on them.
The committee was unanimous in saying that
the bill is weak in two respects, both of which the
minister alluded to in his speech. The bill is weak
in terms of energy—thermal performance and all
that sort of thing—and disability issues. Various
witnesses told the committee that our disabled
people were getting a worse deal than English
disabled people, which instantly raises the hackles
of MSPs. We will have to explore those two issues
carefully; more attention will need to be given to
them.
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The panel for dealing with problems is an
example of a provision that could relate both to the
buildings side and to the people side. The panel
will sort out disputes about the fabric of
buildings—their quality, repairs and all that—but
the committee took a lot of evidence that
suggested that the panel’s duties could be
widened to include disputes between tenants and
landlords, mediation, building standards and so
on. We can build constructively on the panel’s
duties.
I turn to the single survey. Like other committee
members, I started out feeling that the survey was
the way forward, but we took a great deal of
evidence in which concern was expressed about
how the single survey would work. Before we get
going on amendments at stage 2, the minister
must produce more material that explains exactly
how the single survey will work. People need to
have confidence in the survey. First, we have to
ensure that it is neutral and that people believe
that that is the case. Not all my colleagues on the
committee agree with my view, which is that we
have to separate the structural survey from
valuation. The structural survey should be a
dispassionate and informed account of the state of
a house, whereas valuation is an art rather than a
science. If the two were separated, we would get
away from the shelf-life issue. Obviously, creeping
dry rot affects a few houses, but the condition of
many houses will not alter greatly over a few
months. It would be interesting to get research on
how rapidly most houses are sold. I think that
many sell quite quickly.
Among the attractive suggestions that were put
to the committee was the suggestion that the
single survey should be offered with a hiddendefects guarantee. That suggestion is worth
working up, possibly with such a guarantee being
offered voluntarily rather than compulsorily. If a
company were to offer a hidden-defects
guarantee, it could earn so many brownie points
that people would use that company over others
that did not produce guarantees. We must
produce a system in which people have faith and
which is genuinely neutral in its dealings between
buyers and sellers.
Three interesting financial aspects were raised
in evidence taking, the first of which is the idea of
a rent deposit scheme, about which the minister
has made encouraging noises. The idea greatly
attracted the committee because deposits seem to
be one of the main bones of contention between
tenants and landlords.
Another idea was that there should be a sinking
fund, which tenants and owner-residents in a block
would put together to ensure that money was
available for future repairs. It was suggested that
such a fund should not be compulsory but—
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again—could be made such an attractive
proposition that most people would buy into it. In
the absence of my friend and colleague Robert
Brown, who has always been a great advocate of
sinking funds but who has been elevated to higher
things and is not now allowed to talk about
housing, I want to make it clear that I, too, believe
in such a fund. I wish Robert luck in his new
responsibilities.
The other idea is that of councils getting
together to provide loans, along with not-for-profit
lenders. Again, perhaps without asking the
minister to enforce a duty on councils, the way
could be made easier for councils to co-operate
and to use funds from not-for-profit lenders in
order that they could produce the considerable
resources that will be needed to improve the
quality of buildings.
I return to the issue of people as opposed to
bricks and mortar. We need to inform people
better about their duties and opportunities; people
need to know about the assistance that is to be
made available. That has to be done nationally
and locally so that everyone who is concerned
with the subject knows about it. We are all shortterm animals—politicians, possibly, more than
most—and for all of us, putting money aside for a
future eventuality that may befall our house comes
low down our order of priorities. We have to
educate people to be much more far-sighted in
looking after their property, and we need to
encourage tenants and landlords to get on better
with one another.
The bill has great potential, but it will require
more resources to enable councils to support the
bricks-and-mortar aspect and to educate people
better. Councils always say that they need more
money and ministers always say that they do not.
We have to resolve that aspect of the bill.
I look forward to the lodging of many
constructive amendments at stage 2. The bill is a
big bill and a good bill but—that said—the detail
can be improved quite a lot. The minister has
indicated
his
willingness
to
consider
improvements, so I hope that members will
support the bill and help us all to improve it at
stage 2.
10:17
Karen Whitefield (Airdrie and Shotts) (Lab):
The Housing (Scotland) Bill is part of the Scottish
Executive’s on-going commitment to improving
housing conditions for all. It follows significant
legislation and spending initiatives that include the
Housing (Scotland) Act 2001, the Homelessness
etc (Scotland) Act 2003, the warm deal and the
central heating programme. All that legislation and
all those initiatives are based on the simple
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premise that everyone in Scotland, regardless of
their financial status, deserves to live in good
quality, warm and dry homes.
The Housing (Scotland) Act 2001 took
significant steps towards improvement of housing
conditions for people who live in socially rented
housing. The bill that is before us today seeks to
provide the same level of protection, security and
support for people who live in the private sector,
whether as private tenants or as owner-occupiers.
Although some important issues require to be
addressed during later stages, it is important that
we recognise the broad support that exists for the
general principles of the bill. Like many of the key
agencies that were involved in the housing
improvement task force, the Communities
Committee welcomes many of the important
elements of the bill. I am thinking of initiatives such
as the much-needed changes to the tolerable
standard, the broadening of the range of
assistance that local authorities may provide to
support improved levels of repair to private-sector
properties, and the setting up of the private rented
housing panel. Those measures have been
welcomed by organisations such as Shelter
Scotland and the Chartered Institute of Housing in
Scotland.
The committee recognises the view of some
agencies that the remit of the private rented
housing panel should be extended to include
adjudication between tenants and landlords in
disputes over disability adaptations and wider
management issues. I welcome the minister’s
commitment to examining further the need for
amendments at stage 2 to enable the setting up of
a rent deposit scheme; a measure that is strongly
supported by Shelter and by Citizens Advice
Scotland.
Unlike some members, I believe that the
purchasers information pack—the so-called single
seller survey—has the potential to make a
significant difference. The present market-led
approach is not addressing the problems that were
identified by the housing improvement task force.
However, it would be wrong to neglect the
committee’s strong concerns that there remains a
need to put meat on the bones of the purchasers
information pack. Issues such as the shelf life of
the survey, the contents of the information pack
and the inclusion of a valuation must be properly
addressed if we are to introduce a system that is
workable and which will gain the confidence of
purchasers and sellers.
Although people who were involved in the
housing improvement task force felt that the
consultation had been thorough, the key
organisations representing energy efficiency
interests and people with disabilities felt that more
could have been done to include them in the
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process at an earlier stage—the Executive should
reflect on that. As a result, it is no surprise that a
number of the committee’s recommendations
relate to those organisations’ evidence. I listened
carefully to the minister’s comments on the
evidence that was given to the committee by the
disability lobby. Although I accept that the issues
need to be explored thoroughly, it is important,
because of the lack of consultation, that any
shortcomings in the bill be followed through at
stages 2 and 3, in particular because we should
take this legislative opportunity to ensure that
Scottish disabled people are no worse off than
their English and Welsh counterparts as a result of
the bill.
The committee also recognised the potential
impact of the bill on Scottish local authorities. As
our report points out, it is vital that the Executive
provide a commitment to monitoring the effect of
the bill at local authority level to ensure that its
provisions do not hinder improvements in repair
levels in private sector housing in Scotland either
through lack of finances or lack of resources.
Linda Fabiani also made that point.
I conclude by thanking everyone who was
involved
in
supporting
the
Communities
Committee in preparing our stage 1 report. First, I
thank all those who gave written and oral
evidence. Their input ensured that the committee
was able to tease out many of the complex issues
that have arisen from the bill and, I hope, to
improve the quality of our final report. In addition,
a number of organisations provided evidence that
highlighted possible shortcomings, particularly in
relation to disability issues and energy efficiency.
The committee is grateful to them.
I also thank the City of Edinburgh Council,
Glasgow City Council and Perth and Kinross
Council for facilitating fact-finding visits that
provided invaluable insight into the variety of
housing issues that are faced by local authorities,
and how some of those issues might be
addressed by the bill.
I thank Kate Berry from the Scottish Parliament
information centre for her excellent briefings on
the bill and for the assistance that she provided to
committee members. Thanks should also go to
members of the bill team for their input, support
and information provision. Finally, on behalf of the
committee, I thank our clerks for their continued
support during a rather frenetic stage 1. In
particular, I thank Katy Orr, who worked diligently
to ensure that the committee produced a
comprehensive and detailed stage 1 report.
I am pleased to support the general principles of
the Housing (Scotland) Bill, and look forward to
stage 2.
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10:24
Patrick Harvie (Glasgow) (Green): As my
party’s speaker on justice and communities
issues, I do not often get the chance to address
the slightly narrower range of topics that are often
mislabelled “green issues”. Climate change,
recycling and the protection of small fluffy animals
do not often fall within my remit, even though I am
happy to admit that I am one of the smallest and
fluffiest members of my party.
The bill offers an opportunity to address a
theme—waste of resources—that is familiar to
people who mistake the Greens for a single-issue
pressure group. I will talk first about energy
efficiency, which is the most obvious aspect of
waste of resources that is addressed in the bill.
Through walls, windows, doors and roofs,
Scotland’s homes are leaking energy that costs
householders money and which has costs for
environment
both
locally
and
globally.
Overconsumption of energy does not get enough
press and when we talk about the so-called
energy gap we often talk only about generation of
energy. Scotland is by no means the only country
that is guilty of overconsumption and waste of
energy, but we must address the problem
rationally.
Some provisions in the bill relate to energy
efficiency, but the committee heard evidence from
some witnesses that, for example, the national
home energy rating of 2 represents for most
homes no great hurdle to overcome, so surely we
can be more ambitious. The committee thinks so
and calls not only for a national target for improved
energy efficiency by a specified date, but for the
tolerable standard to address more than just
insulation and to address overall energy
performance. That would take account of
environmental concerns, but would also address
the hugely important problem of fuel poverty,
which is of real concern to the Executive. I hope
that ministers will use the warm summer months to
consider carefully what more can be done.
The second wasted resource is homes
themselves. I refer members to the briefing from
Shelter Scotland on empty and derelict homes.
We need to build more affordable homes in many
parts of the country. The Executive’s target is
5,000 homes a year throughout Scotland, but
many thousands of homes are left unlived in—
some because of physical condition and some, I
am sorry to say, out of little more than selfishness
on the part of owners who have no intention of
letting or selling them. By following the lead that
has been taken in England and Wales, we could
make those homes available for social rent, which
would not only meet immediate need, but would
bring resources back into use that would otherwise
continue to rot over the coming years.
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We all know of the serious problems that local
authorities often have with planning issues when
we seek to build new homes. We will bear those
issues in mind later today when we hear the
Executive’s proposals on the planning system.
Especially in urban areas such as Glasgow, where
space is at a premium—particularly open space—
we have difficulties in building homes because
people feel that such building is an intrusion that
results in their having no control over what
happens in their communities.
In Edinburgh, Glasgow, Aberdeen and
elsewhere, as well as in some rural areas, the
number of empty homes is almost as high as the
number of people who are waiting for a place for
social renting. A small proportion of those empty
homes being brought back into use would help to
meet need. A compulsory leasing order, as
proposed by Shelter and which would be similar to
the scheme that has been brought in south of the
border, would enable local authorities to bring a
home into use, to recoup renovation costs and
management costs from rent, and to help to
provide good quality, affordable, socially rented
housing for all those who need it.
There are one or two other opportunities in the
bill that we should not waste. The tenancy deposit
scheme has been mentioned and the minister’s
words on that in committee and in the chamber
are welcome. Citizens Advice Scotland estimates
that somewhere between £52 million and £75
million is being held in Scotland as tenancy
deposits. Let us not forget that that is tenants’
money, not landlords’ money. Not only should that
large sum of money be held independently, with
only reasonable deductions being taken off, but
the interest from it should be put to use for the
good of tenants, not landlords.
Beyond that, there is an opportunity to address
wider management standards. The minister is right
to speak of the balance between supporting the
private rented sector and ensuring high standards.
However, we should not imagine that high
standards are a purely physical matter.
Management standards also impact heavily on
tenants’ quality of life, so we should take the
opportunity to address them. Members know that I
supported Cathie Craigie’s amendments to the
Antisocial Behaviour etc (Scotland) Bill on
registration of private landlords—one of the few
parts of that bill I really liked. We should take the
opportunity that is presented by the bill to build on
that system so that we can address issues such
as rights of access and the rights and obligations
of tenants as well as those of landlords. We must
ensure that tenants and landlords have
information about their rights and obligations and
that we give them a clear and simple route for
making complaints and seeking redress. The bill
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presents an opportunity to drive up management
standards.
Other members have mentioned disability. We
heard compelling evidence from Ownership
Options in Scotland. I do not have time to address
such matters, except to say that I share the
concerns that were expressed. I welcome other
provisions in the bill and will endorse its general
principles. I thank my fellow committee members,
colleagues on the clerking team and the
researchers for making this a relatively pain-free
process. I apologise for having to skip part of the
debate later.
10:31
Ms Sandra White (Glasgow) (SNP): I
congratulate the committee on all the work that it
has done. I was a committee member during
consideration of the previous Housing (Scotland)
Bill and I know how much work is put in, not only
by members but by the clerks. It is very much
appreciated.
I will concentrate on two areas: disability, which
Linda Fabiani mentioned, and houses in multiple
occupation. I am concerned about the exemption
from licensing of certain HMOs. The memorandum
on delegated powers says:
“Subsection (1) gives Scottish Ministers power by order
to designate types of HMOs which may be exempted from
licensing by a local authority.”

It goes on to say:
“In particular, the Antisocial Behaviour etc (Scotland) Act
2004 provides for all private landlords to be registered with
the local authority, having been passed as fit and proper
persons to let property. It is thought that registration, and
other developments, may provide sufficient control over
some categories of HMO, without the need for licensing.
This power would enable the Scottish Ministers to indicate
that in general such HMOs need no longer be licensed.”

I would like some clarification on that. Legislation
on care homes was introduced in the Civic
Government (Scotland) Act 1982, but I am
concerned that if landlords are registering under
the Antisocial Behaviour etc (Scotland) Act 2004
they no longer need to be licensed. Perhaps the
minister could address that when she sums up.
I support ministers having the power to regulate
the fees that are charged in relation to HMOs. For
too long, fees in the Glasgow area have been
extortionate compared with those in other areas.
Regulation will provide uniformity and is a
welcome addition to the bill.
I welcome the minister’s commitment to consider
the introduction of amendments at stage 2 on
disability adaptations and grants, particularly if that
involves reviewing the means testing and ring
fencing of moneys in the private sector. I look
forward to considering those amendments. The
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minister said that he believes that it is not
discriminatory for disabled people in Scotland not
to have the same rights as disabled people
elsewhere, but I disagree; I echo Karen
Whitefield’s comment that people in Scotland
should not be disadvantaged compared with
people in the rest of the United Kingdom. The fact
that the Disability Rights Commission is a
reserved body is being used as an excuse for
denying disabled people in Scotland the same
rights as disabled people have in the rest of the
UK. The minister said that he will speak to his
Westminster colleagues, and I look forward to
hearing any response that he receives. Perhaps
we could come up with our own legislation to
protect disabled people.

much legislation. The fact that the committee has
a big workload is fair enough—that is what we are
there for—but we should be concerned about the
impact of that volume of legislative change on the
people who have to live and work with all the new
laws and regulations. Linda Fabiani was right to
make that point in relation to local authorities. Until
1999, the big problem in Scotland was that it was
well-nigh impossible to get parliamentary time at
Westminster for urgently needed improvements to
the law of Scotland. There must be sheds full of
well-intentioned—or
perhaps
less
wellintentioned—draft legislation, dating back to the
days of George Younger and Michael Forsyth,
lying around in St Andrew’s House, still waiting for
the legislative slot that never came along.

From past evidence and from speaking to the
disabled community, we know that the disabled
are among the poorest in our society and that they
pay more money for heating. It is essential that
disabled people are treated more fairly, and more
equally with everyone else in society. The moneys
that disabled people receive are not nearly enough
to cover their living expenses, let alone the
adaptations that they need to live a normal life.
The minister said that moneys were important.
That is true—funding is crucial. The minister
mentioned postcode prescribing, as we used to
refer to it in the health service. However, in this
case we are talking about postcode prescribing of
adaptations and moneys for those adaptations.
We must put a stop to that, and I welcome the
minister’s commitment to doing that. It is ridiculous
that some local authorities provide more money for
adaptations than others do.

This Parliament was established to achieve
Scottish solutions to Scottish problems. Obviously,
we need to identify the highest priorities and to
address urgent problems first. The committee has
considered the bill carefully. It has taken a lot of
evidence and has concluded that the Executive
proposes a useful batch of reforms to address
problems in private sector housing. That includes
owner-occupied housing, private rented housing,
houses in multiple occupation and even mobile
homes. There are important provisions to enable
local authorities to redevelop bad housing areas
as housing renewal areas; there are useful
extensions to the statutory tolerable standard and
repairing standard; there are valuable measures
on adaptations for disabled people; and there is
provision for assistance to owner-occupiers to
repair their homes. I strongly support all of that.

The minister mentioned the removal of capping,
which would be a positive step forward. However, I
seek clarification because, although the minister
said that he does not want capping, he also said
that he may have to introduce means testing. He
said that moneys and funding are important. Will
there be an upper limit of grant before means
testing is introduced?
The bill, and in particular the commitments to
disabled people in Scotland, are overdue. I
welcome the bill and look forward to stage 2 and
any response from the minister to the questions
that I have asked.
10:36
Mr John Home Robertson (East Lothian)
(Lab): I refer colleagues to my entry in the register
of members’ interests. I am a sleeping partner in a
family farming business that includes some let
houses.
I have been on the Communities Committee for
nearly a year and in all my years as a
parliamentarian I have never had to deal with as
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Also—slightly controversially—the bill includes
provision for single surveys, with the intention of
encouraging people to think about roofs, wiring,
drains and unattractive things like that, and not
just to consider kitchen units, conservatories and
patios when they are buying and selling houses.
Not surprisingly, surveyors and lawyers are
alarmed by that sort of logic. The committee’s view
is that that is a good idea, but that perhaps it has
not been worked through properly. This could be
an example of premature legislation, so we urge
caution and further consideration. I welcome the
fact that the minister has picked up that point.
What would I do in the unlikely event of my
having an opportunity to introduce a new housing
bill for Scotland? In relation to this bill, in more
than 20 years in Parliament I have come across
three cases of significant problems with getting
essential repairs done to older flatted
accommodation in the private sector in East
Lothian; I have dealt with a case of one aggrieved
tenant of a stance for a mobile home; and last
month I met the owner of multiple-occupation
property in Edinburgh, who complained about the
city council’s charges and inspections. That
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constituent will at least be happy with section 147
of the bill.
The bill is useful and I support it. It deals with a
number of important issues that affect a proportion
of the people in my constituency. It contains the
sort of stuff that I might include after part 1 of my
housing bill. I must not be offensive, but some of
the bill is the sort of material that I might expect
from a Liberal Democrat minister; however, I shall
not develop that theme. The point is that there are
some serious housing problems in many parts of
Scotland. I took part in an interesting discussion
on that subject at the annual general meeting of
the East Lothian Housing Association on Monday
this week. Incidentally, there was consensus at
that meeting that Communities Scotland is part of
the problem, which is a bit worrying.
The problem is that we have a housing crisis.
There is a critical shortage of affordable rented
housing in constituencies such as mine. People
who are on lower incomes cannot afford the rents
and mortgages for private housing in the area and
those who are on the waiting lists for council and
housing association houses are likely to be stuck
on those lists for many years. Every day in life, I
hear about more and more desperate cases and,
to be frank, I am not impressed by the excuses
that I have to give to the people who are involved,
so I do not expect them to be impressed. I
encountered another batch of such cases at my
constituency surgery in Tranent last night. They
involved large extended families, including people
with young children, who are living in ridiculously
and outrageously overcrowded accommodation.
Their only hope of getting housing is for somebody
to be put out on the street so that they can be
treated as if they are homeless.
The Housing (Scotland) Bill is useful as far as it
goes, but it does not address the big issue. What
is missing is the serious housing crisis in areas
such as my constituency. We have two good
Labour ministers in the communities portfolio and I
look to those Labour colleagues to address the
most important social problem that faces hardworking families who cannot get decent, secure,
affordable accommodation in towns and villages in
East Lothian.
I am very happy to support the bill. It is
constructive, useful and addresses a number of
genuine problems, but my problem is that it does
not address the big issue. The ministers might
have noticed that more than 40 members have
signed the motion that I lodged on affordable
rented housing, and I hope that the Executive will
be able to develop some initiatives on that shortly.
Who knows, I might be able to have a members’
business debate on that motion when we return in
September. I look forward to some Labour
initiatives to deliver affordable rented homes to
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people who need them desperately in my
constituency and similar constituencies throughout
Scotland.
10:42
Mr David Davidson (North East Scotland)
(Con): I suppose that I should declare that I used
to rent out houses in a rural area. I certainly
suffered the pains of having to bring some old
houses up to standard. As John Home Robertson
said, there is a critical shortage of affordable
houses in rural areas. Many people want to live
and work in rural areas. They might have jobs but,
if they marry, they have to move away because
they cannot achieve homes in which to start their
married lives.
Rural housing is connected to the sustainability
of rural communities. I mentioned the age of
properties.
Many
farms
have
redundant
farmhouses, cottar houses and old-style barns that
are no longer fit for agricultural use because big
tractors cannot be fitted into them. The problems
with renovation often relate to access to utilities.
Scottish Water is the biggest blocker of planning
applications for new or renovated housing in
Aberdeenshire. That is a matter for the
Government to pay heed to, so what is being done
about it? Another issue is the cost of bringing
electrical power to, for example, a row of six cottar
houses. There is such a row in my community.
The farmer wants to do up the houses, which are
in fairly good order, but they need to have electric
power and he does not earn enough from his farm
to be able to deliver that.
Many members have talked about thermal
efficiency. We must live in the real world and
accept that, if renovated houses are to be
affordable, some of them will never be as
thermally efficient as we would want them to be if
they were new-build houses. We must talk
realistically about what can be done to such
properties and consider the rate of return that a
landlord will get on major investment in renovation.
In the last farmhouse that I renovated, we ended
up with two and a half walls and no roof. Having
started with what we thought was a reasonable
building, we virtually built a house within the stone
walls. The old stone walls were built on a
foundation of big boulders, so we had to put in
chemical damp-proof courses and all sorts of
things. That problem exists throughout Scotland.
The cost of renovation is huge, which is fine for
somebody who has the money but, if they are
going to rent out the house, the cost makes the
decision to invest difficult. I hope that, as the bill
progresses, there will be far more clarity in relation
to grant aid to realistic schemes to put houses
back into the affordable rented sector in
agricultural and rural communities.
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Aberdeenshire Council, which is run by the
Liberal Democrats, has a bizarre planning policy:
no matter how large a farm steading is, there can
be only one home on it. Many people have come
to my surgeries saying that they have feasible
plans for four or even six low-cost houses, but the
council has told them that there can be only one
house. Because of the cost, that house will be sold
to some oil magnate and their family. When there
are opportunities on our doorsteps, such a policy
is nonsensical. The ministers ought to give
guidance on planning to get councils to consider
the feasibility of some of their policies. We have
many brownfield sites that are capable of taking
steading conversions. Old farmhouses can be
converted, but what else can we build for rental
that would fit the style and will there be any
assistance for that?
Yesterday, campaigners from throughout
Scotland came to the Parliament to worry MSPs
about the closure of rural schools. If we do not
have the housing that we need, some rural
schools will suffer because insufficient numbers of
pupils will go to them. However, it is not only
schools that will suffer: rural shops and post
offices will close. Where in those communities are
the skills that are necessary to do the required
renovations? Anybody who drives round a rural
constituency will soon pick up the fact that
hundreds of properties are capable of being
renovated and would make good homes. They fit
the rural style but are costly to do up and I hope
that the minister, in her closing speech, will
address support and aid for people who are willing
to take on that challenge.
The Scottish Rural Property and Business
Association gave evidence to the committee. The
association is heartened that the committee took
heed of its concerns, but states that the bill has
not been rural proofed. From what I have read of
the bill, that comment is applicable. We might
have to vary certain standards to deal with the
housing shortages, because we cannot expect a
renovated house to have the same standards as a
brand new build that has been built to
Scandinavian thermal standards.
The SRPBA also raised the issue, which people
in Aberdeen have brought to my attention, that
changes are needed to the remit and procedure of
private rented housing panels to include, at the
very least, a requirement for tenants to give
landlords prompt and adequate notice of repair
requirements under the repairing standard. That is
imperative not only in view of the draconian
penalties with which landlords could be faced, but
to ensure that repairs do not escalate and their
cost become prohibitive, as that would mean that
the property could no longer be leased out and we
would lose yet another house.


734

18404

There is a lot in the bill—which, as John Home
Robertson said, is a large piece of work—so I
hope that the Executive will not rush the
committee into and through stage 2, which must
be considered carefully. I beg that due account be
taken of the difference between rural housing and
high-rises in cities.
10:48
Maureen Macmillan (Highlands and Islands)
(Lab): I support the general principles of the bill. I
endorse what John Home Robertson said about
the lack of affordable housing, as well as David
Davidson’s remarks on the problems of traditional
buildings in rural areas. However, I will address a
particular aspect of the bill: the proposal that the
minimum tolerable standard for housing should be
enhanced by including a degree of thermal
insulation.
The committee suggested that the emphasis in
the amendment to the tolerable standard should
not be on the use on insulation alone but should
encompass the efficiency of heating systems and
that “satisfactory thermal performance” might be a
more appropriate term than “satisfactory thermal
insulation”. I am anxious that the definition of
satisfactory thermal performance should include
insulation and not compromise energy efficiency.
The committee also suggested that the bill should
contain a target for energy efficiency improvement
by a specified date for residential property; I agree
with that proposal.
The
Communities
Committee,
naturally,
considers those provisions from the point of view
of occupiers of homes, because homes need to be
warm, dry and fit for purpose. That is inextricably
linked with our need to address the problem of
climate change, which is driven by carbon
emissions. We must be able to provide homes that
are both warm and energy efficient. Twenty-eight
per cent of carbon emissions come from domestic
energy. As Patrick Harvie said, we leak heat
through our walls and roofs. More efficient heating
without improved insulation will not necessarily cut
emissions. It could mean that people will simply
have warmer homes without paying more, while
using the same amount of energy, some of which
might still be leaking from the roof.
We must address seriously the question of how
to cut emissions without compromising warmth.
How do we get to where we want to be? If we
confine our efforts to improving the energy
efficiency of new build only, we could take 100
years to achieve acceptable energy efficiency
standards overall, because of the very slow rate of
replacement of old stock by new.
Although the new regulations give us better
energy efficiency requirements than those that
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apply in the rest of the UK, they are nowhere near
the standard that applies in Scandinavia, which
lies on the same latitude as Scotland and where
warm, well-insulated homes have been prioritised
for many years. We have no tradition in Scotland
of valuing energy efficiency. The public seldom
demand it, and builders often do not provide it. A
typical home buyer would rather have an en suite
bathroom than a heat pump.
Mortgage lenders and surveyors have a role to
play. I have been made aware of a whole street in
a Highland town where foam insulation was put
into the houses about 20 years ago. There is no
problem with that insulation: the houses are warm
and dry. However, because, on one occasion
many years ago, surveyors came across some
dampness that had been caused by such
insulation, they insist, when one of those houses
comes on the market, that its insulation must be
removed. That is the sort of daft, tick-box attitude
that means that people cannot have the warm
homes that they ought to have. I have written to
mortgage lenders, to surveyors and to the
Executive, but the matter does not seem to be
getting addressed.
Recently, there has been a joint development by
a housing association and a private builder in the
Highlands. The private builder would not join the
housing association in a biomass heating scheme
in case that put off prospective purchasers. We
must change such attitudes. We need to educate
both builders and purchasers. We need to address
the shortcomings of our present housing stock,
difficult and expensive though that might seem,
through grants and loans to enable homes to be
brought up to as high a standard of energy
efficiency as possible. It is obvious that not all
homes can be brought up to the same standard.
The warm deal and the central heating programme
for older people have achieved much, however,
and grants for installing renewable energy
systems in homes and communities also help.
I note the concern that was expressed in the
Communities
Committee’s
report
that
a
requirement for the standard of energy efficiency
in the private rented sector to be raised might
have a severe impact on the number of private lets
available. We must treat that as a challenge to be
overcome, rather than as an insurmountable
obstacle. In evidence to the Environment and
Rural Development Committee during its inquiry
into climate change, the Minister for Environment
and Rural Development noted that, with respect to
existing stock as regards energy efficiency,
“We do not have many levers that allow us to act”.—
[Official Report, Environment and Rural Development
Committee, 22 February 2005; c 1681.]

Regulation and support for change in the private
rented sector, as far as it is possible in older
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buildings, could be such a lever, as could placing
an obligation on the seller to furnish an energy
efficiency report when a house comes on to the
market. We must ensure that we have levers in
place to deal with the woeful lack of energy
efficiency in much of our housing stock.
While we improve the energy efficiency of our
homes as we are living in them, we must consider
the overall carbon cost of the materials that we
use in building or renovating our homes, and we
must begin to factor into our building regulations
the need to use more energy efficient materials.
Every tonne of cement that is replaced by timber
saves 2 to 3 tonnes of carbon dioxide; replacing
1m3 of brick with timber saves 4 tonnes of CO2.
We have huge potential to substitute timber for
other materials, if we can only get the planners
and the public to accept timber-clad buildings,
such as those that we see in Scandinavia and
Canada, and indeed in Shetland. We must ensure
that buildings are sufficiently resilient to cope with
the increased storminess that is brought by
climate change.
I hope that the minister and members of the
committee will forgive me for straying from the
scope of the bill, but I believe that addressing
climate change across ministries is of the utmost
importance and must be done as soon as
possible. That is why I urge the Executive and the
Communities Committee to explore how far they
can move on the energy efficiency agenda, in both
the Housing (Scotland) Bill and the forthcoming
planning legislation. We must reduce energy
demand if we are to achieve our emissions
reduction target of 60 per cent by 2050. We could
achieve half that target through energy efficiency,
but we must make a strong start now.
10:55
Nora Radcliffe (Gordon) (LD): I totally agree
with everything that Maureen Macmillan has just
said. I say to John Home Robertson that one does
not have to be a Labour MSP to recognise the
underlying problem of the lack of housing. We
have great expectations of the forthcoming
planning bill, which we hope can take away some
of the reasons for a long-term problem. I
commend Patrick Harvie for zeroing in on the
waste of housing; houses are standing empty
when they could be brought into occupation. David
Davidson mentioned rural proofing, which is very
important.
I want to discuss the part of the bill that relates
to mobile homes and the extension of protection
for people who occupy them and lease a stance
from a site operator. The bill makes provision on
issues around tenancy conditions, security of
occupation and the sale of mobile homes.
Legislation on mobile homes and residences is
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complex. There are particular problems for people
who live on unlicensed sites; they have “no
protection at all” according to Shelter, which points
out that the bill does not address the problems that
are faced by that group. Shelter calls for the bill to
be amended to give people who rent mobile
homes similar rights to those that are enjoyed by
people who rent permanent structures.
I have homed in on that area of the bill because
of the evidence that was given to the Equal
Opportunities Committee by Gypsy Travellers.
Their caravans are not classed as houses, which
means that they are excluded from the protection
that is afforded to people in fixed houses, whose
homes must meet certain standards and who have
certain rights. Gypsy Travellers are also excluded
from any assistance with the provision of aids and
adaptations for elderly or disabled people, which
would be available to them if their caravans were
brought under the definition of a house.
The permanent structure amenity blocks on
Gypsy Traveller sites are not permanent living
accommodation. They generally provide only
toilet, washing and laundry facilities, so they do
not need to meet tolerable standards in the same
way that a permanent house would have to. Even
chalet-type properties in which people live are not
classed as permanent houses, so there is no
tolerable standard, no help with aids and
adaptations and no protection or rights for them.
We were told of one Gypsy Traveller who had
lived in an amenity chalet and had paid rent since
1987. Theirs is not a permanent house, however,
therefore it does not need to be brought up to
modern standards, it is not eligible for
improvement or adaptation aids and it does not
even have an inside toilet or electricity. It was
suggested to the Equal Opportunities Committee
that the Housing (Scotland) Bill presented an ideal
legislative opportunity with which to redress some
of those inequalities. I hope that the Executive and
the Communities Committee will take that
opportunity.
If members lodge amendments at stage 2 to
address the issues that face mobile home owners
on licensed sites, I ask them to be aware of the
specific needs of Gypsy Travellers, whose mobile
homes are indeed mobile, rather than being
located on a site permanently. I note that the
Minister for Communities made a commitment to
conduct research on the nature of mobile home
accommodation as a first step, and that the
accommodation needs of Gypsy Travellers were
raised with the minister. We should ensure that
their particular circumstances are included in the
research that is done.
I have mentioned adaptations for people with
disability. There have been calls from various
disability rights groups and from Citizens Advice
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Scotland to introduce mandatory grants for
adaptations that are required as a result of
disability. The Communities Committee suggested
that the Equality Bill, which is being considered at
Westminster, might be an appropriate legislative
vehicle to ensure that disabled people in Scotland
have equal rights with those in the rest of the
United Kingdom. The Equal Opportunities
Committee has asked ministers to discuss
amendments to the UK Equality Bill on other
matters relating to Gypsy Travellers. Some crossborder co-operation would be to the benefit of us
all.
I welcome the recommendation that there
should be a mandatory single survey scheme and
the committee’s constructive suggestions about
the issues that the Executive needs to resolve to
make the surveys credible, acceptable and
effective. I welcome the comments that the
minister made on that today.
I welcome the Communities Committee’s
encouragement to the Executive to consider
including energy efficiency targets in the bill and
remind members and the people who work on the
bill that at least half the effort that is required to
meet the challenge of climate change will have to
come from reducing energy demand. Increasing
energy efficiency in housing would contribute
significantly to reducing greenhouse gas
emissions and every opportunity to promote and
encourage that should be taken.
Finally, I suggest that the purchasers information
pack could include a thermal photograph of the
property. A picture is worth a thousand words and
such a graphic illustration of wasted heat might be
a strong incentive to people to take action to avoid
that.
11:00
Colin Fox (Lothians) (SSP): This is one of
those rare debates when we have ample time for
speeches. It was interesting to listen to
representatives of the landlord class—if I can say
that—in John Home Robertson and David
Davidson. John Home Robertson is correct to say
that the most serious housing problem that faces
Scotland is the chronic shortage of high-quality
and affordable publicly owned accommodation for
rent. That is clear to anybody who has eyes.
However, our attention today lies elsewhere, as
the bill deals principally with the private rented
sector and the private housing sector.
When we think of the private housing sector in
Scotland, what springs to mind? It is the fact that
private sector tenants enjoy far poorer protection
than do their public sector counterparts. When I
think of the private rented housing sector, I think of
high rents and bad landlords, by and large. As
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other members and the SPICe briefing have said,
the figures show that more people live in and are
being forced into the private rented sector
because of a lethal combination of fewer local
authority and housing association dwellings and
the exorbitant cost of buying even a modest
property. Linda Fabiani was right to highlight the
Citizens Advice Scotland figures that show that
one in 10 of the issues that were brought to it
throughout Scotland last year concerned housing.
That amounts to nearly 43,000 cases, many of
which were complaints about private landlords’
behaviour.
I welcome the bill’s efforts to improve the quality
of housing, which remains a major scandal. I am
sure that other members, too, believe that that
scandal is often paid insufficient attention and is
the subject of insufficient force for change. I also
welcome the bill’s efforts to redress the balance in
favour of private tenants and to insist that private
landlords’ responsibilities must be fulfilled. The
Scottish Socialist Party will support the bill at stage
1, but it feels that several amendments will be
needed, because the bill does not go far enough
to protect private tenants’ rights.
First, I will discuss the parts of the bill that I
welcome. The single survey idea is good. I was
heartened when the Minister for Communities
described it as a radical change; it is always good
to hear of radical change from the Executive. For
each prospective purchaser in the housing market
to collect the same expensive information is
nonsense. I welcome the idea that the information
should be shared. The idea is popular with every
section of society, with the probable exception of
estate agents and surveyors. Perhaps that is why
the Tory party objects; it is the party of estate
agents and surveyors.
I understand that the pilot scheme had
problems, but it is right and proper to persevere
and to ensure that the seller provides each
prospective buyer with information about the
property that they are about to purchase or are
inquiring about purchasing. I have some sympathy
with Donald Gorrie’s idea about a hidden defects
guarantee scheme, so that people could have
greater confidence about embarking on a
substantial purchase even if they found out later
that the property had flaws.
Similarly, I welcome the bill’s provisions on the
private rented housing panel, which will afford
people greater protection in pursuing landlords to
undertake repairs. However, that should go further
than repairs alone.
The bill has welcome proposals for tenants of
mobile homes—I think that there are currently
1,200 mobile homes. Unfortunately, staying in
mobile homes might become a growing
phenomenon because of the severe lack of
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affordable permanent homes; that is often the
case in rural areas. Like the bill, I recognise the
plight in which people find themselves. Shelter
welcomes the attempt to provide people in mobile
homes with protection that is equivalent to that for
people in permanent structures, but it is anxious to
decrease the number of people who live in
temporary mobile homes and, while doing that, to
ensure that existing sites are licensed and that
standards are improved.
I move on to the parts of the bill that cause me
concern. I have written to the Minister for
Communities about my anxieties about the
adaptations scheme. A diminution is proposed in
the rights of disabled people, who will go from a
system that provides grants to one that provides
loans. I am struck by the parallel with Labour’s
plans to replace grants with loans in education.
The proposed scheme will be a backwards step. I
am not reassured by the minister’s reference to an
“appropriate level of support”, which seems to be a
euphemism. He stressed that resources are finite,
which is usually a prelude to budget cuts.
Karen Whitefield: Will the member give way?
Colin Fox: I am sorry; I am in my last minute.
I would like more rights for local authorities.
They should be given powers to make compulsory
the lease of empty properties—some 87,000
properties lie empty throughout Scotland. That
could go a long way towards alleviating Scotland’s
chronic housing shortage.
The Scottish Socialist Party will support the bill
at stage 1, but we intend to lodge and support a
series of amendments later.
11:07
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Like other members, I am pleased that the
Parliament is closer to implementing legislation to
deal with our private housing stock. The
Parliament and the Scottish Executive can be
proud of the housing legislation that we have
passed but, in debates on previous housing
legislation and in committee evidence and
discussion, we have been constantly reminded of
the need for legislation to deal with the private
housing sector.
Measures have been called for to assist local
authorities in dealing with disrepair, day-to-day
maintenance, the lottery of buying and selling
houses and the problems that can be encountered
in the private rented sector. The bill will go some
way towards tackling the problems in the private
sector, and its principles have been broadly
welcomed. However, in its report, the
Communities Committee highlighted several
matters on which more work and stage 2
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amendments will be required if we are to have a
bill that tackles the problems in the private housing
sector.
I very much support the introduction of housing
renewal areas. The existing housing action area
status is outdated and bureaucratic. It can take
years to complete projects. Providing the scope to
tackle not only housing but regeneration of a wider
area in a community is a sensible approach that I
support. I am sure that the public will support that
process.
The bill must give councils the power to do the
job properly, to assess their communities’ needs
and to use a mixture of grants and loans to match
residents’ needs and circumstances. The scheme
of assistance will allow that to happen. It must be
understood throughout Scotland, and local
authorities must be allowed to reflect their local
situations in determining how the scheme of
assistance will operate.
For example, the average owner-occupier in
North Lanarkshire is a member of a low-income
household in a relatively low-value property. That
diminishes the ability to encourage investment in
housing through loans. Therefore, the need to
provide extensive grant assistance might continue
to a greater extent in such areas than in many
other parts of Scotland. The Executive must
recognise that when it determines what resources
will be made available to local authorities to
provide assistance to private owners.
On that point, the Executive should also give
serious consideration to the evidence that the
committee received on establishing a national loan
scheme, whereby local authorities could use the
expertise that such a scheme might make
available.
Tricia Marwick (Mid Scotland and Fife) (SNP):
Does the member recognise that a problem with
the previous housing repair grants scheme was
that the moneys that it provided were siphoned off
by many local authorities into other capital
projects? The reason why many local authorities
had practically no grant scheme was not that the
money was not available but that housing repair
grants were not a priority for some local
authorities.
Cathie Craigie: I have no personal experience
of that. Although moneys for private sector
housing grants were not ring fenced, my
understanding is that my local authority—which is
the authority that I know in greatest detail—did not
siphon off moneys. Such siphoning off was not the
practice in the North Lanarkshire area.
Nevertheless, I do not believe that the Parliament
should dictate to local authorities what their local
priorities should be. Legislation that the Parliament
has already passed requires local authorities to
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publish a housing strategy, which must be
provided to the general public and to the Scottish
Executive. It is up to each local authority to
determine what is in greatest need of investment
in their area.
Disrepair is a big problem in a majority of
tenement properties. Indeed, the Chartered
Institute of Housing in Scotland briefing paper for
today’s debate advises that more than £377
million will be needed to deal with such problems
in the owner-occupied sector.
The Deputy Presiding Officer (Murray Tosh):
You have one minute.
Cathie Craigie: We must try to find ways of
encouraging owner-occupiers to plan for future
repairs and investment. I know that the matter has
been considered at length by the Executive and by
parliamentary committees. I do not have an
answer—nor, it appears, does the Executive—and
the committee struggled to find a solution.
Although voluntary schemes for such investment
operate in some parts of the country—such as the
scheme that was set up by owner-occupiers in
Cumbernauld and Kilsyth—such schemes face
difficulties if some owner-occupiers will not get
involved. I call on the Executive to reconsider the
issue. Although the matter has been considered
before without a solution being found, unless we
find a way forward that involves all owneroccupiers, we will have serious problems.
I would love to make many more points—I had
thought that the Presiding Officer might allow me
injury time for taking one of the few interventions
in the debate—but I will pick up only on the
interesting point that John Home Robertson
raised, which is the big issue of the availability of
housing. Housing is a commodity for which,
unfortunately, demand far outstrips supply. I take
John Home Robertson back some years, when we
had really serious housing problems and local
authorities were crying out for housing to be raised
up the political agenda. I believe that we have
done that. The Scottish Parliament and Scottish
Executive have given local authorities the power to
build houses if they need them, working with
housing associations where necessary. We should
encourage local authorities to use the full powers
that the Parliament has given them to provide
better-quality housing for the people of Scotland.
I support the principles of the bill.
11:15
Rob Gibson (Highlands and Islands) (SNP):
The aims of the bill are progressive and are
welcomed by SNP members, but the proposals
must be measured against the housing challenges
that Scotland faces. Does the bill meet some of
the following tests?
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As the Chancellor of the Exchequer, Gordon
Brown, has proposed that people with personal
pension plans should be encouraged to include
house purchases within their portfolios, what do
Scottish ministers think will happen to desirable
housing stock in attractive areas of Scotland?
Although we have yet to witness the situation in
which there is a £1 million house in every Highland
village—whether that be Evanton or Erbusaig or
Locheport—every croft and former council house
with a view that comes on the market will mean
that house buying is denied, both now and in
future, to the resident population. Those who have
been alerted to the situation can already see that
their children have little or no hope of competing in
such a market. Young, able and willing people
who want to work in the Highlands and rural areas
of Scotland face a very harsh future indeed.
Like my colleague Jim Mather, who lodged
questions earlier this month to probe the
Government in Scotland on the matter, I want to
ask what consideration the Government has given
to the future availability of affordable housing in
Scotland when the changes in the rules that allow
self-invested pensions to invest in residential
property come into force. What will be the impact
on the future availability of affordable housing in
Scotland? We must have answers to those
questions, because the issue is fundamental to the
provision of sufficient homes for people in every
part of this country. Naturally, the bill does not
address an issue that has arisen only since its
introduction, but the chancellor’s proposals will
create a context in which it will be much more
difficult for us to meet need.
We on the SNP benches agree that the repairing
standard is a key part of the bill but, as is identified
in the Environment and Rural Development
Committee’s climate change inquiry report—which
is currently in the hands of ministers for
comment—Scotland has around 700,000 homes
that need to be climate proofed. The task of
tackling disrepair could be a major economic
driver that could create many jobs. It could cost a
huge sum, which the minister suggested might be
around £5 billion, but does his figure include the
700,000 houses that, based on a Benfield hazard
research centre estimate, the Environment and
Rural Development Committee report suggested
will need to be climate proofed? We need clear
figures on the size and scale of the problem.
All new houses will need to be eco-friendly. Part
of the reason why achieving that could be a
problem was summed up in last Sunday’s edition
of The Observer. It points out:
“Less than five per cent of the 170,000 to 200,000 new
houses built in the UK every year, meet the ‘very good’
independently audited EcoHome grading, set up by the
Building Research Establishment.”
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That means that the proportion of eco-friendly
houses that have been built in Scotland is very
small indeed. However, now all repairs and new
build will need to contribute to tackling climate
change.
Climate change and sustainable economic
imperatives are set to dominate policy
development, so houses that are built in Scotland
will need to meet the highest possible standards.
As Maureen Macmillan correctly pointed out, our
standards might be the highest in Britain, but they
are not as high as standards in Scandinavia and
are by no measure the best in Europe. Higher
standards will be good for tenants and owners and
for the able and disabled, so it is essential that we
put in place the measures on which a sustainable
economy is based.
Increased funding must be targeted at largerscale eco-housing demonstration projects that
would showcase 50 or 100 such houses in one
place. We have yet to see efforts—not directly
related to the bill, but forced along by it—that
would allow that to happen. That is why, whenever
a house is built, current storm proofing and the
storm-proofing designs of the future will have to be
reflected in the housing logbook, which will have to
show repairs, insulation and improvements that
have been made to the house throughout its life. It
is necessary that the housing logbook becomes a
central document that shows not only surveys but
all the developments that have taken place. The
bill could achieve that.
In the north, we are experiencing a sea change
in attitudes. Highland Council is enthusiastic about
sustainable development and has listed examples
of eco-friendly buildings, to aid general
understanding of the types of homes, offices and
workspaces that we can expect to see in the
future. To build those in remote and rural areas,
the ministers with responsibility for housing and for
transport will have to get together to ensure that
costs for materials are slashed. We know that
wooden materials are available on the mainland
and that they are more highly thermally insulatable
than bricks and mortar. Perhaps post-and-beam
construction, rather than bricks and mortar, is the
future. However, at the moment the cost of
transporting such materials adds to the cost of
new housing and repairs, so ministers will have to
get together to try to solve those problems for
people in many parts of the region that I represent.
11:21
Scott Barrie (Dunfermline West) (Lab): I
endorse firmly the principles of the Housing
(Scotland) Bill. One difficulty of being at the coo’s
tail in a debate such as this is that other people
have made many of the points that one wants to
make. The fact that I may be repeating what other
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members have said in no way diminishes the
importance of the comments.
The three issues that I want to consider are
disabled adaptations, a rent deposit scheme and
the vexed question of the single seller survey.
On a rent deposit scheme, all members of the
committee were delighted to find when the
Minister for Communities gave evidence on the bill
that we were pushing at an open door—in fact, the
door had already been well and truly opened. In
his responses to questions from the committee, he
indicated that he was committed to examining
such a scheme. He endorsed the committee’s
view, based on evidence that it had taken, that a
rent deposit scheme was a long-overdue
development in Scotland and would guarantee
protection for a vulnerable part of the electorate.
The vexed question of deposits being withheld at
the end of private tenancies was the biggest
housing issue that Citizens Advice Scotland raised
in its evidence on the bill. I am glad that the
minister reiterated that point in his opening speech
this morning.
A number of members have covered disabled
adaptations and I do not want to go over the points
that they made. However, I re-emphasise to
ministers what the committee said in paragraph 39
of the executive summary of its report. We said
not only that there should be consultation between
Scottish Executive ministers and the Westminster
Government but that the Scottish Executive should
“liaise with the Department of Trade and Industry as a
matter of urgency to establish whether the Equality Bill
would be an appropriate legislative vehicle to introduce
similar powers for the Disability Rights Commission, or its
successor body, to issue such guidance in Scotland.”

We understand the legislative competences of our
two Parliaments, but we want to ensure that,
where we can, we work together to extend to
Scotland the protection that others in the United
Kingdom currently enjoy. If consideration could be
given to doing that through the Equality Bill that is
going through the Westminster Parliament, we
could go a long way towards providing the
coverage that the committee wants to see.
In the remaining time that is available to me, I
will concentrate on the single seller survey. As has
been said, currently most house buyers rely solely
on a basic valuation survey, which provides only a
limited assessment of the condition of a property.
As we all know, the aim of the single seller
survey—to improve the information about a house
that is available to potential purchasers—is simple,
worthy and long overdue. It would also address
the problem of multiple surveys being
commissioned on the same property.
In expressing opposition to the proposal, both in
committee and during today’s debate, Mary
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Scanlon often quoted the low take-up of single
seller surveys. I am sure that she goes to sleep at
night reciting the mantra of the 74 single seller
surveys that took place, because at every
opportunity she reminded both the committee and
witnesses of that fact. She is absolutely right to
highlight the fact that uptake in the pilot was
disappointingly poor. However, sometimes in
politics one has to take a leap of faith and to go
with what one knows is the right thing to do. In
principle, it is right for us to introduce the single
seller survey, notwithstanding difficulties relating to
the practicalities and to some of the finer details of
the scheme that members have outlined today and
that the committee outlined in its report.
It would have been easy for the committee to
take a great deal of evidence on why it is right to
introduce the single seller survey, if it had chosen
to do so. We could have cited the countless
thousands of people who find the current system
totally unsatisfactory. Although we took evidence
from the professional groups that are involved in
conducting surveys, which gave us their take on
why the single seller survey might not be a good
idea, we never took formal evidence on the current
reality for many people. However, we all know
from direct experience and the experience of our
constituents that the situation is poor and that the
system is not delivering what people need. We
must bear that in mind.
Donald Gorrie suggested that it might be a good
idea for us to separate the valuation from the
structural aspects of the single seller survey.
Although I have some sympathy for that view, I
wonder how such an approach might work in
practice. Donald Gorrie was right to say that, at
the end of the day, valuing a property is not an
exact science, but a matter of opinion. After all, a
property is worth only what someone else will pay
for it. However, purchasers need to know what the
local market is and to have people who work in the
area tell them roughly what a house is worth.
Houses are not worth only as much as their bricks
and mortar—much more goes into a house price. I
am not sure that Donald Gorrie’s proposal is quite
as simple as he suggested, but the committee
could consider and debate the matter at stage 2,
which will be an interesting process for members
of the committee and for others who want to lodge
amendments. There are a number of issues that
need to be teased out.
I warmly endorse the general principles of the
bill and think that the Executive has almost
achieved what it is seeking. With a few worthy
amendments at stage 2, we will have a worthwhile
piece of legislation.
11:28
Donald Gorrie: I apologise to members, but
they will have to listen to me again. My colleagues

18417

29 JUNE 2005

are busy being reorganised, which is a fate that
affects all of us in different organisations now and
then. I am a fixed pillar and am not being
reorganised, I hope.
This has been a good debate. As I expected, my
colleagues on the Communities Committee have
all made well-informed and useful contributions.
Several other members, with different points of
view, have made constructive suggestions, and
almost all the issues have been well covered by
one member or another.
I want to stick to two points. More than most
bills, the Housing (Scotland) Bill will have to have
built into it a facility for keeping it continually under
review, to see whether it is working. The
philosophy behind the bill is more or less agreed—
at issue are the mechanics of delivering that
philosophy. We must have monitoring systems
and a facility for the minister and the Parliament to
make rapid adjustments, without our having to
consider yet another complete housing bill.
Consideration of how bills work out is an
important part of the system that, on the whole, we
neglect. By the time that the Communities
Committee has dealt with bills such as the
Charities and Trustee Investment (Scotland) Bill,
the Housing (Scotland) Bill and the planning bill,
which will come in due course, we have almost no
time to revisit bills that were passed in the first
session.
To ensure that we are able to do that, we must
build into the bill provision for monitoring and
making adjustments to things that do not work.
Whether in relation to housing renewal areas,
single seller surveys, houses in multiple
occupation or mobile homes, which Nora Radcliffe
dealt with thoroughly, we want to ensure that we
can adjust the system so that it works.
We must create a society in which there is the
proverbial level playing field, so that people can
make a choice that suits them and their resources
between buying and renting a house. A stigma has
developed that suggests that if someone rents a
house, they are inferior in some way. That is
contrary to the way in which many continental
countries are going, where renting is the norm and
although one can buy if one wants to, that is not
the normal thing to do.
The reason for the situation in this country is
partly that the private rental sector has not been
satisfactory and partly that—to be truthful—some
of the council house rental sector has not been
well managed. We must improve the management
and physical condition of rented houses so that
people can be happy in a rented house if that is
what suits them. We should think about that aim
when developing the bill.
All the points have been well covered in the
debate and I look forward to some entertaining
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arguments at stage 2. Many of the briefing papers
that we have from various organisations are good
mines of amendments and during recess I will use
my pickaxe to turn some of those good ideas into
amendments, using the curious language that
must be used. We invent our own amendments
then the officials who think that they understand
such matters change them all into some language
that none of us understands. There is much scope
for good amendments and I look forward to
working with the committee to produce them.
11:32
Bill Aitken (Glasgow) (Con): This interesting
debate has been a clear indication of how the
housing debate in Scotland has advanced over the
past 30 years. When I entered politics, I recall that
Scotland had an owner-occupation level of 38 per
cent, which was the lowest in Europe with the
exception of the former East Germany. The fact
that that has risen to 70 per cent today reflects the
change in thinking and is something in which the
Conservatives take great pride.
That is not to say that the current situation has
come without problems. We cannot relax when the
Scottish house condition survey demonstrates that
something like 27 per cent of houses and 40 per
cent of flats have a major defect that requires early
remedy. Equally, the estimate that £5 billion of
repairs are outstanding must give us some cause
for unease. It is on that basis that we applaud the
Executive for introducing the Housing (Scotland)
Bill.
As every other bill, this one has good, bad and
unnecessary parts. The committee, which has
done an excellent job, will require to re-examine in
much greater detail a number of issues at stage 2.
There is a tremendous unanimity of purpose that
we must do what is necessary to combat bad
landlords. As Linda Fabiani correctly said, the vast
majority of landlords are good, but it is the bad
ones who get the publicity. Although that is true,
we must be unremitting in our efforts to ensure
that those who own houses for private letting
make sure that those houses meet not just a
tolerable standard, but one that is regarded as
generally acceptable. That is why we fully approve
of a number of measures in the bill, although we
draw attention to the fact that the frequency of
inspection could result in a more bureaucratic
approach, which will have an on-cost. We must
not arrive at the stage where, in a genuine effort to
improve the situation, we make it uneconomical for
people to let out houses.
Other parts of the bill are a little unnecessary
and the provision for councils to be lenders of last
resort is one of those. We now have a plethora of
financial providers and it is difficult to see how the
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councils have any role to play in this regard, but
that is an open argument.
A number of members, including Rob Gibson
and John Home Robertson, talked about rural
housing. If we apply the proposed procedures to
rural housing—which has genuine problems—we
require to give them time. In rural areas there are
by definition logistical difficulties, and a lack of
skills that will take time to overcome; although I
am sure that they can be overcome.
The bill contains a number of genuine attempts
to improve Scotland’s housing and we look
forward to the legislation being enacted, provided
that there are one or two amendments at stage 2.
The main issue that divides us is that of the single
seller survey. I rush to reassure Colin Fox that
David Davidson, Mary Scanlon and I are not
moonlighting by selling houses and doing surveys
in our spare time. However, we have the right to
raise the matter.
As Scott Barrie pointed out, while adhering to his
firm view that the single seller survey is the way
forward, the scheme is not without some difficulty.
We recognise the genuine problems and the
superficial attractions of the proposal. We have all
heard the horror stories about multiple surveys, if
indeed we have not been involved in them. There
can be nothing more discouraging to a young
person attempting to get a foothold on the property
ladder than to have to pay through the nose for a
survey time and again in an unsuccessful effort to
obtain a property.
The committee received some interesting
evidence. If we leave aside the general
acceptance that the plug was pulled on
consideration of the single seller survey pilot
project far too early, other issues still require to be
addressed and I was encouraged by what the
minister said about that.
We must look at the evidence submitted by the
Glasgow Solicitors Property Centre, which
highlighted that in the halcyon days of high house
turnover up to a third of buyers were affected, but
that that number is now much smaller. We also
have to look at the potential adverse effects of the
proposal. The fact that someone who attempts to
obtain their first home could be faced in certain
instances with an additional cost of £400 for a
purchasers information pack must be looked at.
The evidence is clear that the majority of people
who purchase houses prefer to have their own
survey done, and that is proper and correct.
Anyone would be ill-advised to go down the single
seller survey route, bearing in mind the possible
difficulties of to whom a surveyor owes a duty of
care and of the surveyor’s professional indemnity
insurance not coming into play.
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In general, we will enthusiastically sign up to the
bill today, but we point out that a number of issues
require further attention.
11:39
Christine Grahame (South of Scotland)
(SNP): I welcome what the minister has said about
progress following evidence taking by the
committee. That shows the value of a committee
that takes its task to heart.
I will deal first with the single seller survey. I
have always had reservations about the proposal,
but that does not mean that I do not think that
there is a place for it. However, as the evidence
unfurled, many colleagues who do not have a
legal background began to see some flaws in the
proposal, including problems with shelf-life and the
reasons for such a survey, that I think I was aware
of from the beginning. It is fine to have something
that is equivalent to a scheme 2 survey, but
attaching a valuation to it can cause difficulties.
We also need to think about the cost of the
survey. As Colin Fox pointed out, introducing the
survey will impact on people who do not have
much money. The survey will probably have to be
paid for up front, it will certainly cost more than
£400, and sellers might simply not have that
money to spare. As no small or medium-sized firm
will carry outlays for the single seller survey and
the other documents that are required for the
purchasers information pack, the survey will put a
severe burden on a house seller who has no
capital whatever. On the other hand, rich people
will be fine. Such a problem might stop people
moving on.
In that respect, I commend to the chamber the
evidence submitted by the Glasgow Solicitors
Property Centre, which seems to offer remedies
for the timing of the single seller survey. I know
that the minister has taken cognisance of the
evidence that we received. In any case, I am not
convinced that such a measure will end multiple
surveys. I suspect that, notwithstanding the
introduction of such a survey, building societies,
banks and other lenders will demand that
prospective purchasers obtain their own
valuations.
Karen Whitefield, Donald Gorrie and other
members mentioned the private rented housing
panel. The committee wanted the panel’s remit to
be extended; as Donald rightly pointed out,
housing matters centre mostly on people versus
property, not on one or the other aspect, and I am
glad that we recommended that the panel’s remit
should cover mediation and the separate function
of adjudication. I note from Citizens Advice
Scotland’s evidence that, according to the
mediation service at Edinburgh sheriff court, 20
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per cent of cases dealt with between November
2004 and April 2005 related to disputes between
landlords and tenants. Moreover, as Linda Fabiani
pointed out, one in 10 issues that are dealt with in
citizens advice bureaux concern housing. As we
know, the sooner intervention happens, the
happier people are and the less expense everyone
incurs.
At this point, I should say that the rent deposit
scheme is an excellent idea that was endorsed by
almost all, if not all, committee members. I also
commend Citizens Advice Scotland’s submission,
which suggests that, in any such scheme, “all
deposits” should be
“held by an independent third party”;

that any dispute should be referred to
“an independent alternative dispute resolution service”,

which is what we have suggested with regard to
the private rented housing panel; and that there
should be a
“sanction for landlords who charge deposits but fail to pay
them into the scheme”.

Many of us have anecdotal or other evidence of
students and others in houses in multiple
occupation who, when they try to get back their
deposit of, say, £350, find that repairs to the
property such as wallpapering and carpet cleaning
magically appear from nowhere. They do not get
that deposit back and most of them give up trying
to do so. The current system is very unfair.
Patrick Harvie, Maureen Macmillan and Nora
Radcliffe dealt with energy efficiency very well. I
like Nora’s suggestion that a thermal photograph
should be taken of a property, although I should
point out that the thermal photograph that was
taken of this building got us into trouble. I suspect
that, given the heat in the building, very interesting
thermal photographs could be taken of some
members. The issue is certainly important.
Maureen Macmillan made the very good point that
there is no tradition of valuing energy efficiency in
Scotland. I hope that, given the Scandinavian
example, the issue becomes much more essential
to new build in Scotland.
John Home Robertson focused on the housing
shortage in Scotland and David Davidson
mentioned rural proofing. I should say to Rob
Gibson that the issues that he highlighted also
arise in the Borders. I assure members that we
received comprehensive evidence from the
Scottish Estates Business Group and the Scottish
Rural Property and Business Association and
listened carefully to what they said. Some
committee members know about the special costs
of repairing, bringing up to standard or even
adapting properties in rural areas. They cannot
even be insulated because they have solid stone
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walls or special roofs or because Historic Scotland
will not allow the windows to be changed. The
committee understood all that, which is why we
recommended that there must be local flexibility
within the national framework. Moreover, other
members have mentioned the cost to rural and
remote communities, such as those on the islands,
of bringing across materials and tradesmen in
order to repair properties. The committee was well
aware of all those matters.
On disability issues, which Sandra White,
Donald Gorrie and others highlighted, I welcome
the review of means testing. Having ring-fenced
funding would be excellent; I am not always in
favour of such a measure, but it has its place here.
I also look forward to the minister’s answer to the
question whether there will be an upper limit to
grants.
Members have not really touched on resources.
The committee raised concerns about whether the
financial resources and the personnel were
available to allow, in particular, local authorities to
carry out repairs, to monitor the schemes and to
do everything that they are required to do. As
always, it will cost more than the Finance
Committee’s report suggests. I have to say that I
was a bit disappointed in that report, which
concluded that the financial aspects were okay.
I see you twitching, Presiding Officer, so I know
that I have a minute—
The Deputy Presiding Officer: You have one
minute.
Christine Grahame: I was ahead of you.
The SNP supports the bill’s principles, subject to
the caveats that are set out in the committee’s
report and to an assurance that consideration of
amendments at stage 2 will be paced sensibly and
that we will have fewer amendments at stage 3,
which will allow us more time to consider and
debate them and the substance of associated
regulations. I share Donald Gorrie’s concerns on
that last point. I realise that that is quite a list of
caveats, but the Parliament has a habit of passing
legislation in haste. In that respect, the lesson for
the minister is, “Legislate in haste, sue at leisure.”
The Deputy Presiding Officer (Trish
Godman): I call Johann Lamont to wind up.
Minister, you have 10 minutes.
11:46
The Deputy Minister for Communities
(Johann Lamont): I hesitate to take the advice of
a lawyer about when I should or should not sue
and will simply leave Christine Grahame’s last
comment where it is.
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I thank the members who have spoken in
today’s debate and, once again, the Communities
Committee for all its hard work in considering the
bill. To begin with, I should address some
members’ general points about making legislation.
We must recognise that there is a high demand for
legislation, no matter whether it relates to
charities, planning or housing, which this bill
covers. Given the Parliament’s commitment to fill
certain legislative gaps, it would be hard to decide
which of those matters should not be given
priority.
Our friend at the back of the chamber, Colin
Fox, made a sweeping statement about the major
scandal of housing. However, we make legislation
in the Parliament by recognising that certain
problems exist and then drilling down into how
they manifest themselves. We have seen that from
members’ speeches this morning. The work of
organisations and groups such as the housing
improvement task force has given a hard reality to
some of the difficulties that have been seen at a
local level. Those groups must be commended on
their very detailed work. Although such work might
in some respects have produced an anoraky bill,
the legislation will, if it is effective, address many
of the serious concerns that people have.
Linda Fabiani said that the legislation was farsighted and that it would require a culture change.
Such a change has two elements, the first of
which relates to our own irrational approach to
buying homes. We tend to give less attention to
such a significant investment than we do to the
colour of our next car; indeed, someone
mentioned patio doors in that respect. It is difficult
to use legislation to give people a row for being
irrational about how they spend their own money,
but there is no doubt that our housing market
reflects that irrational behaviour.
I acknowledge Linda Fabiani’s comments about
good landlords and the role of the private sector.
However, some private landlords see their
property not as a business but as an investment
and expect to get money out of it without putting
anything into repairs, how they treat their tenants
or how they deal with tenants who are causing
difficulties for people round about them. That is
why we should welcome the bill’s important
commitment to the registration of landlords.
Moreover, the level of disrepair currently amounts
to about £5 billion and there is a consensus in the
chamber that we need to change attitudes in that
respect.
Some members mentioned energy labelling, but
I am concerned about investing too much hope in
that. After all, we have only to look at the car
market to realise that even though people know
that something is incredibly energy inefficient they
will still buy it—or aspire to buying it. Simply
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describing a house’s energy condition will not
change people’s attitudes when it comes to buying
it, because a determining factor in buying a house
is not even its current condition but its location.
On the question of resources for local
authorities, I should point out that they have
already been increased significantly. For example,
there has been a 40 per cent increase in funding
and the Minister for Communities has reflected on
the question whether funding should be ring
fenced, which we need to discuss with COSLA.
We must, however, recognise that there has been
massive investment in housing. We are also
considering how resources can be used better and
addressing the issue of individual owners’
responsibilities to maintain their homes.
Karen Whitefield: I welcome the minister’s
comments about her discussions with COSLA.
Does she agree that Colin Fox was wrong to
suggest that every council tax payer should pick
up the tab for the disrepair in private housing in
Scotland? Does she agree that a clawback is
required from owner-occupiers who use local
authority resources to repair their properties?
Johann Lamont: This bill is about people taking
responsibility for their own property. In the 1980s,
there were examples of people receiving 90 per
cent grants to improve their properties and then
walking away with a huge benefit. There was an
infrastructure benefit to the local community, but it
was certainly not the same as the benefit to the
owners.
Disability issues are very important. The
Executive has committed itself to discussing those
issues further with the Communities Committee,
with members more broadly, and with disability
groups as the bill progresses. We are always
delighted to have the opportunity to work in
partnership with Westminster. I assure members
that detailed and positive discussions are taking
place on the points raised by Scott Barrie.
I would be concerned if any organisation felt that
it had not been appropriately consulted. Karen
Whitefield raised that issue. However, significant
consultation took place with disability groups,
including the Disability Rights Commission.
Ownership Options was given early insight into the
bill through a reference group. Despite that, I
acknowledge that some people felt that they were
not consulted appropriately. Nevertheless, the
processes of the Parliament ensured that issues of
key concern to those groups were highlighted.
I want to clarify a number of points to do with
capping and means testing. I do not want people
with disabilities in Scotland to be treated unfairly in
comparison with people with disabilities in
England. In England, there is an absolute cap of
£25,000 for the cost of works that will be
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supported by grant; in Scotland, the proposed
grant when costs are more than £20,000 has to be
referred to the Executive. The bill will now remove
that control, although I stress that the grant is
normally approved.
Means testing is a separate issue. There is
means testing for any grant in England or
Scotland. In Scotland, the grant is more generous,
with a minimum level of 50 per cent. As the
Minister for Communities has said, we intend to
review the means test and change it as necessary
through secondary legislation.
We have retained the right for grant for standard
amenities. There is currently a right for grant for
other adaptations; that is entirely at local
authorities’ discretion. We believe in working with
the Communities Committee and with members
more broadly so that we can address some of the
anxieties over this issue. We do not want a
postcode lottery. There will not be a diminution of
rights.
I do not think that it is news to anybody that the
pilot scheme for single seller surveys was not
successful. I said that it was not successful, so for
others to say that it was not successful was not a
very strong line of attack. We have to
acknowledge what the single seller survey was
about. Listening to Mary Scanlon, one might
imagine that the market was operating perfectly as
it is. However, we know perfectly well that there
are irrationalities and frustrations. We also know
that the stakeholders group that was involved at
an earlier stage is still working with the Executive,
wrestling with the issues and looking for solutions.
For many people, the current system is
frustrating and expensive, with multiple surveys,
deliberately low upset prices, and a lack of reality
about what people are buying. The Scottish
Consumer Council has said that people are
virtually blind in the purchase of a huge asset.
Those issues remain compelling in relation to
single surveys. The devil is in the detail and we
will have to get things right. It has been clear from
discussions with stakeholders that some people
feel that the market itself will manage some of the
practical problems. However, we are happy for the
concerns raised to be pursued further.
Mary Scanlon spoke about people not having
early notice of our decision to move to a
mandatory scheme. The announcement on that
was made in response to a parliamentary question
from Mary Scanlon. I am sure that she would not
have thought it appropriate if advance warning of
that answer had been given to people who are not
in the Parliament. However, stakeholders were
contacted as soon as the question was answered.
I understand some of the concerns that have
been expressed about the right to buy and the
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single seller survey. However, we should
acknowledge that right-to-buy purchases from first
base are not being sold on the open market. It is
really important that people have the right
information, but that information will not
necessarily be provided by the single seller survey
in that situation. However, later, when houses are
sold on again, it would be a different matter.
Interesting suggestions have been made on
energy efficiency and fuel poverty. Those
suggestions go far beyond the scope of this bill; it
will be important that they are fed into the
appropriate places.
In the Housing (Scotland) Bill, the tolerable
standard is a condemnatory standard. We should
not necessarily put other standards into the bill,
because that would then involve statute in relation
to repairs to a property that has gone below the
condemnatory standard. I hope that people will
recognise that point.
On the issue of the private rented housing panel,
we want to build on what we have. We first want to
ensure that the measures in the bill bed in. We
acknowledge the role of the panel; at a later stage,
we might be able to consider some of the points
that have been made. Work is being done on
housing dispute resolution. Once that work is
complete, we will be able to look further at other
points.
John Home Robertson spoke about housing
problems, which are different in different places.
The issue is not just about private sector repair
schemes and so on; it is about planning, it is about
the release of land, it is about the planning advice
to do with 25 per cent of housing being affordable,
it is about re-establishing the credibility of the
rented
sector,
it
is
about
addressing
homelessness, and it is about considering how the
market can operate in all its exotic ways.
It is easy to say that many problems have come
from the right to buy. Colin Fox again talks about
publicly owned housing but we know that the
housing association movement and the housing
co-operative movement have been central in reestablishing the credibility of high-quality social
rented housing in some places.
I acknowledge that issues to do with rural
housing have been raised often and, again, they
are different in different parts of Scotland. My own
family history is one of movement because of a
lack not just of affordable housing but of any
housing at all in a rural setting. I understand the
problems. A significant amount of funding has
gone into rural housing. It is important to work with
local people to find out how housing needs can be
addressed. Those needs are linked to economic
activity in rural communities and to the way in
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which the planning and economic development
systems operate across Scotland.
Nora Radcliffe raised the issue of Gypsy
Travellers. Significant issues arise to do with the
housing needs of Gypsy Travellers. Some issues
to do with mobile homes are being addressed.
However, because of the cultural and ethnic
background of Gypsy Travellers, this is not just
about our definition of what a house or a home is.
From the work of the Equal Opportunities
Committee, we know that some of the really
difficult issues to do with Gypsy Travellers will not
be solved using such definitions. The Executive
has expressed a commitment to addressing those
deeper problems.
Nora Radcliffe: Will the minister take an
intervention?
Johann Lamont: I do not know how much
longer I have.
The Deputy Presiding Officer: You have
enough time.
Johann Lamont: So it was not 10 minutes then.
The Deputy Presiding Officer: You can go on
till 12 o’clock.
Nora Radcliffe: I fully accept what the minister
says about the wider issues that affect Gypsy
Travellers. However, we are talking about one
small, practical thing that can be dealt with in the
bill. I recommend that it should be and I hope that
it will be.
Johann Lamont: There would be huge
implications for housing legislation in general if we
redefined a house as a home. However, I make a
clear commitment. We recognise that issues of
housing need and homelessness are very
particular for people from Gypsy Traveller
communities.
Rob Gibson asked about eco-housing
standards. As I have said already, the bill is firmly
committed to driving up standards in private sector
housing. The eco-standard is interesting but, as I
have suggested, it is not necessarily in this bill that
the standard should be addressed for statutory
intervention.
On the cost of disrepair, the figure of £5 billion
comes from work that was done by the Scottish
house condition survey.
Rob Gibson raised a very technical point about
self-invested pension funds and the potential
impact on rural communities. Self-invested
pension funds are a very small part of the market.
The vast majority of pension funds are already
able to invest in private housing. The changes that
the Chancellor has made are intended to simplify
pension rules and not to encourage investment in
any particular sector. The assessment published
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by HM Revenue and Customs makes it clear that
changes are not expected to have any major
impact on the housing market.
Bill Aitken spoke about the council being the
lender of last resort. There is a plethora of lenders
and yet the people who need the most help with
the cost of putting their houses right still find it
impossible to get a commercial loan other than
from a loan shark. Therefore, the power for local
authorities to lend is a sound policy that reflects
our commitment to social and financial inclusion.
The Deputy Presiding Officer: You could finish
now, minister.
Johann Lamont: The debate has been
interesting. We will reflect on the headline issues
that members have addressed in relation to
disability and the single seller survey, but also on
the more detailed points that have been
highlighted. I look forward to working with
members in the interesting process during stages
2 and 3.
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