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Legal Profession and Legal Aid (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 23
Sections 24 to 28
Sections 29 to 51
Section 52

Schedule 1
Schedule 3
Schedule 2
Schedule 4
Long title

Amendments marked * are new (including manuscript amendments) or have been altered.
Schedule 1
Bill Aitken
152

In schedule 1, page 36, line 14, leave out <Scottish Ministers> and insert <Lord President of the
Court of Session (“the Lord President”)>
Bill Aitken

153

In schedule 1, page 36, line 21, at end insert <and must be practising at the time of appointment>
Bill Aitken

154

In schedule 1, page 36, leave out lines 28 to 32
Hugh Henry

1

In schedule 1, page 36, line 28, leave out <sub-paragraph (8)> and insert <sub-paragraphs (8) and
(9)>
Hugh Henry

2

In schedule 1, page 36, line 34, at end insert—
<(9)

The number of—
(a) non-lawyer members must be no fewer than 4 and no greater than 8;
(b) lawyer members must be no fewer than 3 and no greater than 7.>

Hugh Henry
3

In schedule 1, page 36, line 36, at beginning insert <Subject to sub-paragraph (1A),>
Hugh Henry

4

In schedule 1, page 36, line 36, leave out <not exceeding> and insert <of>
SP Bill 56-ML1
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Hugh Henry
5

In schedule 1, page 36, line 36, at end insert—
<(1A) Appointments that constitute the Commission for the first time are to be in accordance
with sub-paragraph (1B).
(1B) Each member is to be appointed for a period of not less than 4 years and not exceeding 6
years.>
Bill Aitken

155

In schedule 1, page 37, line 2, leave out <Scottish Ministers> and insert <Lord President>
Hugh Henry

6

In schedule 1, page 37, line 6, at end insert <for a single further period; but not before a period of
3 years has elapsed>
Bill Aitken

156

In schedule 1, page 37, line 6, at end insert <for a further term not exceeding 5 years>
Bill Aitken

157

In schedule 1, page 37, line 7, leave out <Scottish Ministers are> and insert <Lord President is>
Bill Aitken

158

In schedule 1, page 37, line 19, at end insert—
<( ) the regulation of legal services;>
Bill Aitken

159

In schedule 1, page 37, line 20, leave out <Scottish Ministers consider> and insert <Lord
President considers>
Hugh Henry

7

In schedule 1, page 37, line 24, leave out <The Scottish Ministers> and insert <Subject to subparagraph (1A), the chairing member>
Bill Aitken

160

In schedule 1, page 37, line 24, leave out <Scottish> to <are> and insert <Lord President may
appoint a committee to investigate and report on whether a member of the Commission has
fulfilled any of the conditions referred to in sub-paragraph (1A).
(1A) The Lord President may, by written notice, remove a member from office if a Committee
appointed under sub-paragraph (1) is>
Hugh Henry

8


2

In schedule 1, page 37, line 24, leave out <they are> and insert <the chairing member is>

2

Hugh Henry
9

In schedule 1, page 37, line 32, at end insert—
<(1A) The chairing member may not remove a member from office without the agreement of
the Lord President of the Court of Session (“the Lord President”).
(1B) The Lord President may, by written notice, remove the chairing member from office if
the Lord President is satisfied as regards any of the matters mentioned in sub-paragraph
(1)(a) or (b).>
Bill Aitken

161

In schedule 1, page 38, line 26, leave out <with the approval of the Scottish Ministers>
Bill Aitken

162

In schedule 1, page 38, leave out lines 31 to 33
Bill Aitken

163

In schedule 1, page 38, line 35, leave out <with the approval of the Scottish Ministers>
Hugh Henry

10

In schedule 1, page 39, line 35, leave out <the appeals> and insert <a determination>
Bill Aitken

164

In schedule 1, page 40, leave out lines 1 to 3 and insert <may establish committees for any
purpose relating to its functions.>
Hugh Henry

11

In schedule 1, page 40, line 1, leave out <an appeals committee> and insert <one or more
determination committees>
Hugh Henry

12

In schedule 1, page 40, line 2, leave out <and for the purposes mentioned in the rules> and insert
<for the purpose of exercising any functions mentioned in paragraph 13(1A) which a
determination committee is authorised by the Commission to exercise>
Bill Aitken

165

In schedule 1, page 40, leave out lines 10 and 11
Hugh Henry

13

In schedule 1, page 40, line 10, leave out <the appeals> and insert <a determination>
Bill Aitken

166

In schedule 1, page 40, line 18, after <Ministers> insert <and after consultation with the relevant
professional organisations>

3
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Bill Aitken
167

In schedule 1, page 40, line 19, after <Ministers> insert <and after consultation with the relevant
professional organisations>
Hugh Henry

14

In schedule 1, page 40, line 26, after <sub-paragraphs> insert <(1A),>
Hugh Henry

15

In schedule 1, page 40, line 28, at end insert—
<( ) any of its members;>
Hugh Henry

16

In schedule 1, page 40, leave out line 29 and insert—
<( ) any of its other members of staff,>
Hugh Henry

17

In schedule 1, page 40, line 30, at end insert—
<(1A) The Commission may authorise—
(a) the function of deciding under section 2(2)(a) whether a complaint is frivolous or
vexatious to be exercised only by any of its committees or by one of the
Commission’s members;
(b) the function of deciding under section (Existence of specified regulatory
scheme)(1) whether—
(i)

any element of a complaint is capable of being dealt with under a specified
regulatory scheme;

(ii) the extent (if any) to which the Commission is able to take the preliminary
steps referred to in section 2(2) in relation to the complaint and to deal with
it under Part 1,
to be exercised only by one of the Commission’s members;
(c) the function of deciding whether any element of a complaint is about the exercise
of discretion by any Crown Counsel or procurator fiscal in relation to the
prosecution of crime or investigation of deaths to be exercised only by one of the
Commission’s members;
(d) the following functions to be exercised only by a determination committee—
(i)

the making of a determination under section 7(1);

(ii) the making of a determination or direction under section 8(2);
(iii) the making of any decision or the publication of a report under section
(Services complaints: reports);
(iv) the making of a decision under section 15(2);
(v) the making of a direction under section 16(6).>
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Hugh Henry
18

In schedule 1, page 40, line 31, after <authorise> insert <the exercise of>
Hugh Henry

*19

In schedule 1, page 40, line 31, leave out from <to> to end of line 32 and insert <under subparagraph (1)>
Hugh Henry

20

In schedule 1, page 41, line 35, leave out paragraph 17
Section 2
Hugh Henry

21

In section 2, page 1, line 16, leave out <person having an interest> and insert <of the persons
mentioned in subsection (1A)>
Hugh Henry

22

In section 2, page 1, line 18, leave out <any of the following conduct> and insert—
<( ) professional misconduct or unsatisfactory professional conduct>
Hugh Henry

23

In section 2, page 1, line 18, at end insert <other than a firm of solicitors or an incorporated
practice>
Hugh Henry

24

In section 2, page 1, leave out lines 19 and 20 and insert—
<( ) that a conveyancing practitioner or an executry practitioner has been
convicted of a criminal offence rendering the practitioner no longer a fit
and proper person to provide conveyancing services as a conveyancing
practitioner or, as the case may be, executry services as an executry
practitioner>
Hugh Henry

25

In section 2, page 1, line 21, leave out <category of conduct> and insert <matter>
Hugh Henry

26

In section 2, page 2, line 4, leave out first <section> and insert <subsection (1B) and sections
(Existence of specified regulatory scheme) and>
Hugh Henry

27

In section 2, page 2, line 6, at end insert—
<(1A) The persons are—

5
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(a) as respects a conduct complaint, any person;
(b) as respects a services complaint—
(i)

any person who appears to the Commission to have been directly affected
by the suggested inadequate professional services;

(ii) the Lord Advocate;
(iii) the Advocate General for Scotland;
(iv) any judge (including a sheriff);
(v) the Auditor of the Court of Session;
(vi) the Auditor of any sheriff court;
(vii) the Scottish Legal Aid Board;
(viii) any relevant professional organisation.>
Hugh Henry
28

In section 2, page 2, line 6, at end insert—
<(1B) The Commission is not to take the preliminary steps mentioned in subsection (2), and is
not to take any further action under any other provision of this Part, in relation to any
element of a conduct complaint which is about a practitioner acting in a judicial capacity
in a court or tribunal specified by order by the Scottish Ministers.>
Bill Aitken

168

In section 2, page 2, line 8, leave out <or vexatious> and insert <, vexatious or totally without
merit>
Bill Aitken

169

In section 2, page 2, line 9, leave out <either or both> and insert <any or all>
Bill Aitken

170

In section 2, page 2, line 13, leave out <or vexatious (or both)> and insert <, vexatious or totally
without merit (or two or all of these things)>
Hugh Henry

29

In section 2, page 2, line 14, leave out subsection (3)
Bill Aitken

171

In section 2, page 2, line 14, leave out from <(1)(b)> to end of line 16 and insert <(1) the
reference to “any person having an interest” means any person—
(a) who is a client of a practitioner;
(b) (other than a person mentioned in subsection (4)) who may reasonably be
regarded as having an interest in, or being directly affected by, the subject
matter of the complaint;
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6

(c) where the complaint relates to an issue of negligence, who has title and
interest to pursue such a claim in the courts.
(4)

Those persons are—
(a) a party to any claim or litigation against the practitioner’s client;
(b) any person under suspicion of having committed, or accused of committing a
crime;
(c) any person who has instructed a practitioner other than the practitioner
complained against in any matter relating to conveyancing or the winding up of
the estate of a deceased person.>

After section 2
Hugh Henry
30

After section 2, insert—
<Existence of specified regulatory scheme
(1)

Where any element of a complaint referred to in section 2(1) is capable of being dealt
with under a specified regulatory scheme, the Commission is prevented from dealing
with the element but only to the extent that the element is capable of being dealt with
under the specified regulatory scheme.

(2)

Where the circumstances referred to in subsection (1) apply, the Commission must give
notice in writing to that effect to—
(a) the complainer and the practitioner;
(b) such other persons as may be specified by the Scottish Ministers by order.

(3)

Notice under subsection (2) must specify under which specified regulatory scheme the
Commission considers the element is capable of being dealt with.

(4)

Where the circumstances referred to in subsection (1) apply, notice under subsection (2)
must in addition specify that the fact that the Commission is prevented by subsection (1)
from dealing with the complaint to the extent that the complaint is capable of being dealt
with under the specified regulatory scheme does not prevent the Commission taking the
preliminary steps referred to in section 2(2) and dealing with the complaint under any
provision of this Part to the extent that it is able.

(5)

In this section “specified regulatory scheme” means a scheme specified as such by the
Scottish Ministers by order.>
Section 4

Bill Aitken
172

In section 4, page 3, line 8, leave out <or vexatious> and insert <, vexatious or totally without
merit>
Bill Aitken

173

In section 4, page 3, line 8, leave out <neither> and insert <none of these things>

7
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Mr John Swinney
192

In section 4, page 3, line 14, at end insert—
<( ) After making a determination under subsection (1) the Commission must give notice in
writing to the complainer and the practitioner by sending to each of them a copy of the
determination.>
Mr John Swinney

193

In section 4, page 3, line 15, leave out subsection (2)
Bill Aitken

174

In section 4, page 3, line 20, at end insert—
<( ) A relevant professional organisation must co-operate and liaise with the Commission in
relation to subsection (2).>
Section 5
Hugh Henry

31

In section 5, page 3, line 27, at end insert—
<( ) the reasons for the determination;>
Mr John Swinney

194

Leave out section 5
Section 6
Mr John Swinney

195

In section 6, page 3, line 34, leave out subsection (1)
Hugh Henry

32

In section 6, page 3, line 36, at end insert <and specifying the reasons for the determination>
Hugh Henry

33

In section 6, page 3, line 36, at end insert—
<(1A) This section applies where the Commission determines under section 4(1) that a
complaint by or on behalf of a person referred to in section 2(1A)(b)(i) is a services
complaint.>
Hugh Henry

34
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Divide section 6 into two sections, the first (Services complaint: notice) to consist of subsection
(1) and the second (Services complaint: local resolution or mediation) to consist of subsections
(1A) to (6)

8

Section 7
Mr John Swinney
196

In section 7, page 4, line 22, leave out <services>
Hugh Henry

35

In section 7, page 4, line 23, leave out <6(2)> and insert <(Services complaint: local resolution or
mediation)(2)>
Mr John Swinney

197

In section 7, page 4, line 26, leave out <services>
Hugh Henry

36

In section 7, page 4, line 31, leave out <6(5)> and insert <(Services complaint: local resolution or
mediation)(5)>
Hugh Henry

37

In section 7, page 4, line 34, at end insert <;
( )

the Commission determines under section 4(1) that a complaint by or on behalf of
any person referred to in sub-paragraphs (ii) to (viii) of section 2(1A)(b) is a
services complaint>

Hugh Henry
38

In section 7, page 4, line 36, after <representations> insert <, subject to subsections (2) to (4),>
Hugh Henry

39

In section 7, page 4, line 37, at end insert <by reference to what the Commission considers is fair
and reasonable in the circumstances>
Hugh Henry

40

In section 7, page 4, line 37, at end insert—
<(2)

Where the complainer is a person referred to in section 2(1A)(b)(i) the Commission
must, subject to subsection (3), propose to the practitioner and the complainer a
settlement as respects the complaint which it considers is fair and reasonable in the
circumstances.

(3)

Where the practitioner was, at the time the services were provided, an employee of an
employing practitioner, a proposal under subsection (1) to the practitioner and the
complainer must also be made to the employing practitioner.

(4)

Where the practitioner and the complainer, and where subsection (3) applies the
employing practitioner, accept a settlement proposed by the Commission under
subsection (2) as respects the complaint, the Commission is not to determine the
complaint under subsection (1).>

9
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Bill Aitken
175

In section 7, page 4, line 37, at end insert—
<( ) Representations under subsection (1) may include oral representations.>
Section 8
Hugh Henry

41

In section 8, page 4, line 39, leave out <7> and insert <7(1)>
Bill Aitken

176

In section 8, page 4, line 40, after <complaint> insert <and the complainer is the client of the
practitioner in respect of whom the complaint is made,>
Hugh Henry

42

In section 8, page 4, line 42, leave out <to> and insert <, subject to subsection (2A)>
Hugh Henry

43

In section 8, page 5, line 1, at beginning insert <to>
Bill Aitken

177

In section 8, page 5, line 1, leave out <determine> and insert <direct>
Hugh Henry

44

In section 8, page 5, line 6, after <and> insert <to>
Bill Aitken

178

In section 8, page 5, line 8, leave out <determination> and insert <direction>
Hugh Henry

45

In section 8, page 5, line 9, at beginning insert <to>
Hugh Henry

46

In section 8, page 5, line 12, at beginning insert <to>
Hugh Henry

47

In section 8, page 5, line 13, leave out <client> and insert <complainer>
Hugh Henry

48
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In section 8, page 5, line 14, at beginning insert <where the Commission considers that the
complainer has been directly affected by the inadequate professional services, to>

10

Jackie Baillie
179

In section 8, page 5, line 15, leave out <£20,000> and insert <£15,000>
Bill Aitken

180

In section 8, page 5, line 15, leave out <£20,000> and insert <£5,000>
Hugh Henry

49

In section 8, page 5, line 15, leave out <client (including an amount> and insert <complainer>
Hugh Henry

50

In section 8, page 5, line 16, leave out <suffered or>
Hugh Henry

51

In section 8, page 5, line 16, leave out from <caused> to <of> and insert <resulting from>
Hugh Henry

52

In section 8, page 5, line 17, at end insert <;
(e) where the Commission considers that the practitioner does not have sufficient
competence in relation to any aspect of the law or legal practice, to report the
matter to the relevant professional organisation>
Hugh Henry

53

In section 8, page 5, line 17, at end insert—
<(2A) Where the practitioner was, at the time when the services were provided, an employee
(referred to in this section as an “employee practitioner”) of an employing practitioner—
(a) a direction under subsection (2)(a), (b) or (c) must be to the employing
practitioner instead of the employee practitioner;
(b) a direction under subsection (2)(d)—
(i)

may be to and direct either the employing practitioner or, if the
Commission considers it appropriate, the employee practitioner to pay all
of the compensation directed to be paid under that subsection in relation to
the complaint concerned;

(ii) may be to and direct the employee practitioner to pay such part of the total
amount of compensation directed to be paid under that subsection in
relation to the complaint concerned as the Commission considers
appropriate and if it does so, must be to and direct the employing
practitioner to pay the remainder of the total amount.>
Jackie Baillie
181

In section 8, page 5, line 17, at end insert—

11
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<( )

Where the Commission decides under subsection (1) to take the step mentioned in
paragraph (a) of subsection (2) and the step mentioned in paragraph (d) of that
subsection, the total value of—
(a) any fees and outlays which are to be refunded or waived under that paragraph (a);
and
(b) any compensation that the Commission has directed to be paid to the client under
that paragraph (d),
must not exceed £20,000.>

Hugh Henry
54

In section 8, page 5, line 20, leave out <practitioner> and insert <employee practitioner
concerned>
Hugh Henry

55

In section 8, page 5, line 20, leave out <client> and insert <complainer>
Hugh Henry

56

In section 8, page 5, line 22, leave out <client> and insert <complainer>
Hugh Henry

57

In section 8, page 5, line 24, leave out <client> and insert <complainer>
Bill Aitken

182

In section 8, page 5, line 32, leave out <determination> and insert <direction>
Hugh Henry

58

In section 8, page 5, line 35, leave out subsection (6)
Hugh Henry

59

In section 8, page 5, line 41, leave out <it considers> and insert <they consider>
After section 8
Hugh Henry

60

After section 8, insert—
<Fair and reasonable: matters to be taken into account by Commission
In considering what is fair and reasonable in the circumstances, the Commission is to
take into account the relevant law and relevant codes of practice, professional rules,
standards and guidance.>
Mr John Swinney

198
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After section 8, insert—
12

<Commission upholds conduct complaint
(1)

Where the Commission makes a determination under section 7 upholding a conduct
complaint it must remit the matter to the relevant professional organisation (within the
meaning of section (Relevant professional organisation: meaning in relation to conduct
complaints)) and that organisation must determine any sanction to be applied.

(2)

A relevant professional organisation to whom a conduct complaint is remitted must have
regard to any conclusions and recommendations set out in the determination of the
complaint by the Commission.

(3)

Where the Commission remits a matter to a relevant professional organisation under
subsection (1), that organisation must make a written report to the complainer and
practitioner outlining what action the organisation proposes to take, or has taken, in the
matter.

(4)

Where such a determination includes a recommendation to the relevant professional
organisation, the organisation must, before the end of the period of 3 months beginning
with the date on which the determination was sent, notify the Commission, in writing,
of—
(a) the action which it has taken to comply with the recommendation;
(b) its decision not to comply wholly with any recommendation and its reasons for
that decision.

(5)

Where the Commission is either—
(a) notified under subsection (3)(b) that the relevant professional organisation has
decided not to comply wholly with a recommendation; or
(b) of the opinion that the relevant professional organisation has not complied wholly
with a recommendation before the end of the period of 3 months beginning with
the date on which the determination was sent to the organisation,
the Commission may direct the professional organisation to comply with that
recommendation if the Commission thinks fit.>
Section 9

Hugh Henry
61

In section 9, page 6, line 3, leave out <7> and insert <7(1)>
Bill Aitken

183

In section 9, page 6, line 5, leave out <determination or>
Hugh Henry

62

In section 9, page 6, line 5, leave out <or direction> and insert <, direction or report>
Hugh Henry

63

In section 9, page 6, line 7, leave out <or, as the case may be>

13
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Hugh Henry
64

In section 9, page 6, line 7, at end insert <or, as the case may be, the report>
Hugh Henry

65

In section 9, page 6, line 7, at end insert—
<( )

Where the determination is made by a determination committee by virtue of paragraph
13(1A)(c)(i) or, as the case may be, (ii) of schedule 1, notice under subsection (1) must
specify the reasons for the determination.>

Mr John Swinney
199

In section 9, page 6, line 7, at end insert—
<( )

The Commission must give notice in writing of a—
(a) determination by it under section 7 not to uphold a conduct complaint;
(b) determination by it under that section upholding any such complaint (including
any conclusions or recommendations),
to the complainer and every practitioner specified in it by sending to each of them a
copy of the determination.>
After section 9

Hugh Henry
66

After section 9, insert—
<Services complaint: reports
(1)

The Commission may, if it considers it appropriate to do so in any particular case,
publish a report of—
(a) any mediation taking place by virtue of section (Service complaints: local
resolution or mediation)(5) in relation to a services complaint, the outcome of
which is accepted by both the complainer and the practitioner;
(b) an investigation of a services complaint under section 7 and—
(i)

any settlement proposed under subsection (2) of that section as respects the
complaint, which is accepted as mentioned in subsection (4) of that section;

(ii) any determination of the complaint under subsection (1) of that section;
(c) a determination, direction or report under section 8(2).
(2)

A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the complainer.

(3)

A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the practitioner,
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14

if the practitioner consents or the condition in subsection (4) is met.
(4)

The condition is that—
(a) the case is exceptional; and
(b) in the opinion of the Commission, it is in the public interest for the identity of the
practitioner concerned to be included in the report.>
Section 10

Hugh Henry
67

In section 10, page 6, line 10, leave out <7> and insert <7(1)>
Hugh Henry

68

In section 10, page 6, line 12, leave out <client> and insert <complainer>
Hugh Henry

69

In section 10, page 6, line 13, leave out <client> and insert <complainer>
Hugh Henry

70

In section 10, page 6, line 14, leave out <client> and insert <complainer>
Hugh Henry

71

In section 10, page 6, line 15, leave out <client> and insert <complainer>
Bill Aitken

184

In section 10, page 6, line 15, leave out <may> and insert <must>
Hugh Henry

72

In section 10, page 6, line 16, leave out <client> and insert <complainer>
Section 11
Hugh Henry

73

In section 11, page 6, line 29, leave out <6(5)> and insert <(Services complaint: local resolution
or mediation)(5)>
Hugh Henry

74

In section 11, page 6, line 30, leave out <7> and insert <7(1)>
Hugh Henry

75

In section 11, page 7, line 13, at end insert <and specifying the reasons for the determination>

15
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Hugh Henry
76

In section 11, page 7, line 13, at end insert <;
( ) any suspension under subsection (1)(a) or (2)(a) ceases>
Hugh Henry

77

In section 11, page 7, line 21, at end insert—
<( ) the reasons for the determination;>
Hugh Henry

78

In section 11, page 7, line 30, at end insert <and specifying the reasons for the determination>
Hugh Henry

79

In section 11, page 7, line 31, leave out <6(2) to (6)> and insert <(Services complaint: local
resolution or mediation)>
Mr John Swinney

200

Leave out section 11 and insert—
<Complaint appears during mediation or investigation to fall within different
category
Where the Commission at any time during its mediation by virtue of section 6, or
investigation by virtue of section 7 of a complaint, considers that a complaint (or any
element of a complaint) constitutes—
(a) a service complaint instead of a conduct complaint as was originally determined
by it under section 4; or
(b) a conduct complaint instead of a services complaint as was originally determined
by it under section 4,
it must give notice in writing to the complainer and the practitioner by sending to each
of them a copy of the determination.>
Section 13
Hugh Henry

80

In section 13, page 8, line 4, leave out <6> and insert <(Services complaint: local resolution or
mediation)>
Mr John Swinney

201

In section 13, page 8, line 4, after <8,> insert section <(Commission upholds conduct
complaint),>
Hugh Henry

81
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In section 13, page 8, line 9, leave out <to which this section applies > and insert <mentioned in
subsection (3)>

16

Hugh Henry
82

In section 13, page 8, line 16, leave out <This section applies to> and insert <The documents are>
Hugh Henry

83

In section 13, page 8, line 25, at end insert—
<(3A) Where the Commission is satisfied that it is necessary for it to do so for the purposes of
section 2, 3, 4, (Services complaint: local resolution or mediation), 7, 8 or 11, it may
give notice in writing in accordance with subsection (3B) to the complainer.
(3B) Notice under subsection (3A) may require—
(a) the production or delivery to any person appointed by the Commission at a time
and place specified in the notice, of all documents mentioned in subsection (3C)
which are in the possession or control of the complainer and which relate to the
matters to which the complaint relates (whether or not they relate to other
matters);
(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.
(3C) The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.>
Bill Aitken

185

In section 13, page 8, line 27, at end insert—
<( )

Nothing in this section authorises the disclosure of documents or information subject to
legal privilege.>
After section 13

Hugh Henry
84

After section 13, insert—
<Power of Commission to recover certain expenses
(1)

The Commission is, subject to subsection (2), entitled to recover from a practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner, in respect of
whom it has taken any action by virtue of section 13, any expenditure reasonably
incurred by it in so doing.

(2)

Expenditure incurred in taking action by virtue of section 13 is recoverable under
subsection (1) only where notice has been served under paragraph 2(a) of schedule 2 in
connection with that action and either—
(a) no application has been made in consequence under paragraph 3 of that schedule;
or
(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.>

17
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Hugh Henry
85

After section 13, insert—
<Documents and information from third parties
(1)

Where the Commission has requested that documents or information in the possession
or control of a person be produced for the purposes of an investigation by it under this
Act and the person refuses or fails to produce the documents or information, the
Commission may apply to the court for an order under subsection (2).

(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the Commission within such time as the court
may order.

(3)

The court may make an order under subsection (2) only if—
(a) it appears—
(i)

the documents sought are; or

(ii) the information sought is,
relevant to the investigation; and
(b) it is in the public interest for the documents or information to be produced.
(4)

Where the Commission receives possession of any such documents or information
which have been produced or delivered to it, it must without delay serve on the person
from whom the documents or information were received, a notice giving particulars and
the date on which it took possession.

(5)

Before the expiry of the period of 14 days after service of a notice under subsection (4)
the person on whom the notice has been served may apply to the court for an order
directing return of the documents or information to the person from whom they were
received by the Commission or to such other person as the applicant may request; and
on the hearing of any such application the court may make the order applied for or such
other order as it thinks fit.

(6)

If no application is made to the court under subsection (5), or if the court on any such
application directs that the documents or information in question remain in the custody
or control of the Commission, the Commission may make enquiries to ascertain the
person to whom they belong and may deal with the documents or information in
accordance with the directions of that person.

(7)

This section does not apply to documents or information in the possession or control
of—
(a) the person who made the complaint from which the investigation arises;
(b) the practitioner concerned;
(d) a relevant professional organisation.>
After section 14

Bill Aitken
186

After section 14, insert—
<Appeals
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18

Appeals
(1)

The complainer, practitioner or relevant professional organisation may appeal to the
sheriff against any determination, direction or, as the case may be, decision of the
Commission under section 2(2), 4(1), 7, 8(2), 11(3) or 15(3).

(2)

Any such appeal may be on any question of fact or law and shall be made by summary
application.

(3)

Any such appeal must be lodged within 28 days after the date on which notification of
the determination, direction or decision was given to the complainer or practitioner by
the Commission but the sheriff may, on cause shown, hear an appeal made after that
time limit.

(4)

In this section—
“the practitioner” includes, where a direction under section 8(2) applies to an
employing practitioner by virtue of section 8(6), the employing practitioner; and
“the sheriff” means the sheriff of any of the following sheriffdoms, namely the
sheriffdom in which—
(a)

the complainer resides;

(b) the place of performance of the contract for services is situated;
(c)

the practitioner has his or her principal place of business; or

(d) the principal office premises of the Commission are situated.>
Bill Aitken
187

After section 14, insert—
<Appeals: supplementary provision
(1)

The Commission may be a party to an appeal under section (Appeals).

(2)

In considering the appeal, the sheriff may hear evidence.

(3)

On determining the appeal, the sheriff may substitute his or her own decision for the
determination, direction or decision appealed against and may make such ancillary order
(including an order as to the expenses of the appeal) as the sheriff thinks fit.

(4)

Any party to the appeal may appeal, but only on a point of law, against the decision of
the sheriff, to the sheriff principal and against the decision of the sheriff principal to the
Court of Session.>
Section 15

Hugh Henry
90

In section 15, page 9, line 5, at end insert <and specifying the reasons for the decision>
Hugh Henry

91

In section 15, page 9, line 20, at end insert—
<( )

Where the Commission decides that subsection (4)(a) does not prevent it investigating a
handling complaint because any of the circumstances referred to in subsection (5) apply,
it must give notice in writing to—

19
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(a) the person who made the handling complaint;
(b) the relevant professional organisation,
by sending to each of them a copy of the decision and specifying the reasons for the
decision.>
Mr John Swinney
203

Leave out section 15
Section 16
Bill Aitken

188

In section 16, page 10, leave out lines 5 to 10
Hugh Henry

92

In section 16, page 10, line 13, leave out <suffered by the person or>
Hugh Henry

93

In section 16, page 10, line 14, leave out from <caused> to <of> and insert <resulting from>
Bill Aitken

189

In section 16, page 10, line 38, leave out from <direct> to end of line 39 and insert <take such
steps as it considers reasonable to publicise that fact; but in so doing will state any reason (or
summarise any such reason) given to the Commission by the professional organisation for it not
having so complied.
()

Any reasonable expenses incurred by the Commission under subsection (6) may be
recovered by it as a civil debt from the professional organisation concerned.>

Hugh Henry
94

In section 16, page 10, line 41, after second <to> insert <(c), (e) or>
Hugh Henry

95

In section 16, page 10, line 42, leave out <amend> and insert <, after consulting—
( ) the relevant professional organisations;
( ) such groups of persons representing consumer interests as they consider
appropriate,
amend>
Mr John Swinney

204


20

Leave out section 16

20

After section 16
Hugh Henry
96

After section 16, insert—
<Failure to comply with recommendation
(1)

If the Commission considers that a relevant professional organisation has failed to
comply with a recommendation, the Commission may apply by petition to the court for
the organisation to be dealt with in accordance with subsection (2).

(2)

Where such a petition is presented, the court may inquire into the matter and after
hearing—
(a) any witnesses who may be produced against or on behalf of the professional
organisation, and
(b) any statement that may be offered in defence,
may deal with the organisation as if it had committed a contempt of court in relation to
the court.

(3)

In this section, “recommendation” means any recommendation the Commission directs
a relevant professional organisation to comply with under section 16(6).>
Section 19

Mr John Swinney
205

In section 19, page 11, line 34, leave out <services>
Hugh Henry

97

In section 19, page 12, line 1, leave out <6(5)> and insert <(Services complaint: local resolution
or mediation)(5)>
Mr John Swinney

206

In section 19, page 12, line 3, leave out from <(whether> to <uphold)> in line 4 and insert <and
its subsequent determination upholds>
Schedule 3
Hugh Henry

98

In schedule 3, page 43, line 3, at end insert—
<( ) regulating the proposal by the Commission under section 7(2) of a settlement of a
complaint and how an accepted settlement is to be constituted;>
Bill Aitken

190

In schedule 3, page 43, leave out lines 4 to 8

21
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Hugh Henry
99

In schedule 3, page 43, leave out lines 9 to 13
Hugh Henry

100

In schedule 3, page 43, line 14, at end insert <(in circumstances where they are not required by
this Act to be given)>
Hugh Henry

101

In schedule 3, page 43, leave out line 19
Bill Aitken

191

In schedule 3, page 43, leave out lines 19 to 34
Hugh Henry

102

In schedule 3, page 43, line 20, leave out from <establishment> to first <the> in line 21
Hugh Henry

103

In schedule 3, page 43, line 21, leave out second <the> and insert <a determination>
Hugh Henry

104

In schedule 3, page 43, line 22, leave out <that>
Hugh Henry

105

In schedule 3, page 43, line 23, leave out <the> and insert <that any such>
Hugh Henry

106

In schedule 3, page 43, line 24, at end insert—
<( ) that any such committee is chaired by a lawyer member of the
Commission;>
Hugh Henry

107

In schedule 3, page 43, leave out lines 25 to 27 and insert—
<( ) where the Commission has under section 7(2) proposed a settlement as
respects a complaint and the settlement has not been accepted as mentioned
in section 7(4), that the members of the committee determining the
complaint under section 7(1) or making a determination or direction under
section 8(2), by virtue of paragraph 13(1A) of schedule 1, must not have
been involved in the formulation or making by the Commission of the
proposed settlement;>
Hugh Henry

108
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In schedule 3, page 43, leave out lines 28 to 34

22

Mr John Swinney
207

In schedule 3, page 43, leave out lines 33 and 34
Section 24
Mr John Swinney

208

In section 24, page 14, leave out line 6
Section 25
Mr John Swinney

209

In section 25, page 14, line 11, leave out <a services complaint or a handling>
Hugh Henry

109

In section 25, page 14, line 12, at end insert—
<( ) Where the Commission receives a complaint suggesting what purports to be
professional misconduct or unsatisfactory professional conduct by a practitioner who is
a firm of solicitors or an incorporated practice—
(a) it must inform the person that a complaint to it suggesting such misconduct or
such conduct may be made only against a named practitioner who is an individual;
(b) where the complaint received is not about a named practitioner who is an
individual, it must so far as is reasonably practicable offer advice to the person
with a view to assisting the person to reformulate the complaint so that it is about
such a named practitioner.>
Hugh Henry

110

In section 25, page 14, line 13, after <requesting> insert <or being offered>
Section 26
Mr John Swinney

*210 In section 26, page 14, line 19, leave out <services>
Mr John Swinney
211

In section 26, page 14, line 20, leave out <sections 6 to 9> and insert <this Part>
Hugh Henry

111

In section 26, page 14, line 20, leave out <6> and insert <(Services complaint: local resolution or
mediation)>
Mr John Swinney

212

In section 26, page 14, line 26, leave out <services>

23


23

Hugh Henry
112

In section 26, page 14, line 28, leave out <7> and insert <7(1)>
Mr John Swinney

213

In section 26, page 14, line 28, leave out <services>
Mr John Swinney

214

In section 26, page 14, line 31, at end insert—
<( )

failure by relevant professional bodies to comply with recommendations
contained in any determination of the kind mentioned in section
(Commission upholds conduct complaint)(1);>
Section 27

Mr John Swinney
215

Leave out section 27
Section 28
Mr John Swinney

216

Leave out section 28
Schedule 2
Hugh Henry

86

In schedule 2, page 42, line 7, leave out <section 13(1)> and insert <subsection (1) of section 13>
Hugh Henry

87

In schedule 2, page 42, line 8, leave out <to which that section applies> and insert <mentioned in
subsection (3) of that section;
(aa) gives notice under section 13(3A) to any person having possession or control of
any documents mentioned in subsection (3C) of that section>
Mr John Swinney

202

In schedule 2, page 42, leave out lines 9 and 10
Hugh Henry

88

In schedule 2, page 42, line 18, after <must> insert—
<(a) in the case mentioned in paragraph 1(a) or (b),>
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24

Hugh Henry
89

In schedule 2, page 42, line 20, leave out <, a> and insert <;
( ) in the case mentioned in paragraph 1(aa), without delay serve on the complainer,
a>

Section 32
Hugh Henry
113

In section 32, page 17, line 9, after <section> insert <(Services complaint: reports)(1),>
Mr John Swinney

217

In section 32, page 17, line 10, leave out <15(7), 16, 26(2), 27(2)> and insert <26(2)>
Section 33
Hugh Henry

114

In section 33, page 17, line 20, leave out <or a limited liability partnership>
Hugh Henry

115

In section 33, page 17, line 23, after <solicitors> insert <or>
Hugh Henry

116

In section 33, page 17, line 24, leave out <or a limited liability partnership>
Section 34
Hugh Henry

117

In section 34, page 18, line 21, at end insert—
<“the court” means the Court of Session;>
Mr John Swinney

218

In section 34, page 18, leave out line 25
Hugh Henry

118

In section 34, page 18, line 34, after <solicitors> insert <or>
Hugh Henry

119

In section 34, page 18, line 34, leave out from <or> to <solicitors> in line 35

25
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Hugh Henry
120

In section 34, page 18, line 37, after <solicitors> insert <or, as the case may be>
Hugh Henry

121

In section 34, page 18, line 38, leave out from <or> to the end of line 39
Hugh Henry

122

In section 34, page 19, leave out line 32
Hugh Henry

123

In section 34, page 20, line 1, after <solicitors> insert <or>
Hugh Henry

124

In section 34, page 20, line 2, leave out from <or> to <solicitors> in line 3
Hugh Henry

125

In section 34, page 20, leave out lines 22 to 27
Hugh Henry

126

In section 34, page 20, line 36, at end insert—
<(2) For the avoidance of doubt, anything done by any Crown Counsel or procurator fiscal in
relation to the prosecution of crime or investigation of deaths is not done in relation to
any matter in which the Crown Counsel or procurator fiscal has been instructed by a
client.>
Hugh Henry

127

In section 34, page 20, line 36, at end insert—
<(3)

For the avoidance of doubt, the exercise of discretion by any Crown Counsel or
procurator fiscal in relation to the prosecution of crime or investigation of deaths is not
in itself capable of constituting professional misconduct or unsatisfactory professional
conduct.

(4)

In subsections (2) and (3), “procurator fiscal” has the same meaning as in section 307 of
the Criminal Procedure (Scotland) Act 1995 (c.46).>
After section 34

Mr John Swinney
219

After section 34, insert—
<Relevant professional organisation: meaning in relation to conduct complaints
(1)


26

Where a complaint of unsatisfactory professional conduct is remitted to a relevant
professional organisation for determination of sanction under section (Commission
upholds conduct complaint), that organisation is to be—

26

(a) in the case of an advocate, the Faculty of Advocates;
(b) in the case of a person exercising a right to conduct litigation or a right of
audience acquired by virtue of section 27 of the 1990 Act, the body which made a
successful application under section 25 of that Act and of which that person is a
member;
(c) in the case of a solicitor or conveyancing or executry practitioner, a firm of
solicitors, an incorporated practice or a limited liability partnership whose
members are solicitors, the Council.
(2)

Where a complaint of professional misconduct is remitted to a relevant professional
organisation for determination of sanction under section (Commission upholds conduct
complaint), that organisation is to be—
(a) in the case of an advocate, the Faculty of Advocates;
(b) in the case of a person exercising a right to conduct litigation or a right of
audience acquired by virtue of section 27 of the 1990 Act, the body which made a
successful application under section 25 of that Act and of which that person is a
member;
(c) in the case of a solicitor or conveyancing or executry practitioner, a firm of
solicitors, an incorporated practice or a limited liability partnership whose
members are solicitors, the Scottish Solicitors Discipline Tribunal.>
Section 35

Mr John Swinney
220

Leave out section 35
After section 35
Colin Fox

221

After section 35, insert—
<Conduct complaints: report
<(1) A relevant professional organisation may, if it considers it appropriate to do so in any
particular case, publish a report of an investigation of a conduct complaint remitted to it
under section 5(a) or 11(5)(a).
(2) A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which are likely to identify the complainer.
(3) A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which are likely to identify the practitioner,
if the practitioner consents or the condition in subsection (4) is met.
(4) The condition is that—
(a) the case is exceptional; and

27
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(b) it is in the public interest for the identity of the practitioner concerned to be
included in the report.>
Section 36
Mr John Swinney
222

In section 36, page 21, leave out lines 16 to 29 and insert—
<(1)

Where the Commission remits a determination under section (Commission
upholds conduct complaint) upholding a conduct complaint which relates to
unsatisfactory professional conduct, the Council>

Hugh Henry
128

In section 36, page 21, line 17, leave out <mentioned in subsection (2)> and insert <who is a
solicitor>
Hugh Henry

129

In section 36, page 21, line 21, leave out <practitioner> and insert <solicitor>
Hugh Henry

130

In section 36, page 21, leave out lines 23 to 27
Hugh Henry

131

In section 36, page 21, line 30, leave out <practitioner> and insert <solicitor>
Hugh Henry

132

In section 36, page 21, line 34, leave out <practitioner> and insert <solicitor>
Hugh Henry

133

In section 36, page 21, line 36, leave out from <direct> to end of line 40 and insert <direct the
solicitor>
Hugh Henry

134

In section 36, page 22, line 3, leave out <practitioner> and insert <solicitor>
Hugh Henry

135

In section 36, page 22, line 5, leave out <practitioner> and insert <solicitor>
Mr John Swinney

223

In section 36, page 22, line 8, leave out <them> and insert <the Commission>
Hugh Henry

136
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In section 36, page 22, line 8, leave out <practitioner> and insert <solicitor>

28

Mr John Swinney
224

In section 36, page 22, leave out line 17
Hugh Henry

137

In section 36, page 22, line 20, leave out <practitioner> and insert <solicitor>
Hugh Henry

138

In section 36, page 22, line 22, leave out <practitioner> and insert <solicitor>
Hugh Henry

139

In section 36, page 23, line 9, leave out from <practitioner> to <42ZA(2)> in line 10 and insert
<solicitor>
Hugh Henry

140

In section 36, page 23, line 22, leave out from <, firm> to <solicitors> in line 24
Hugh Henry

141

In section 36, page 23, line 25, leave out from <, a> to <partnership> in line 26
Section 41
Hugh Henry

142

In section 41, page 26, line 18, leave out from <or> to <partnership> in line 19
Schedule 4
Hugh Henry

143

In schedule 4, page 45, line 29, leave out <7> and insert <7(1)>
Hugh Henry

144

In schedule 4, page 45, line 33, at end insert—
<( ) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—
“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;
(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.
(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

29
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Hugh Henry
145

In schedule 4, page 45, line 33, at end insert—
<( ) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.>
Hugh Henry

146

In schedule 4, page 45, line 33, at end insert—
<( ) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct .”.>
Hugh Henry

147

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39 (powers where undue delay alleged), after subsection (2), insert—
“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.>

Hugh Henry
148

In schedule 4, page 45, line 33, at end insert—
<( )

In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.>

Hugh Henry
149

In schedule 4, page 45, line 33, at end insert—
<( )

In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—
“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
150

In schedule 4, page 46, line 12, at end insert—
<( )

In section 17 (conveyancing practitioners), after subsection (11B) insert—
“(11C) Failure by a practitioner to comply with any rule made under subsection (11)
or any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>
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Hugh Henry
151

In schedule 4, page 46, line 12, at end insert—
<( )

In section 18 (executry practitioners), after subsection (10B) insert—
“(10C) Failure by a practitioner to comply with any rule made under subsection (10)
or any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>

31
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Legal Profession and Legal Aid (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments

Scottish Legal Complaints Commission: role of Scottish Ministers in
appointment, removal etc.
152, 154, 1, 2, 155, 157, 159, 7, 160, 8, 9, 161, 162, 163, 20
Notes on amendments in this group
Amendment 154 pre-empts amendment 1, amendment 7 pre-empts
amendment 160 and amendment 160 pre-empts amendment 8.
Scottish Legal Complaints Commission: criteria for membership
153, 158
Scottish Legal Complaints Commission: period of membership
3, 4, 5, 6, 156
Exercise of Commission functions by others (including appeals)
10, 164, 11, 12, 165, 13, 14, 15, 16, 17, 18, 19, 186, 187, 99, 101, 191, 102, 103, 104,
105, 106, 107, 108
Notes on amendments in this group
Amendment 164 pre-empts amendments 11 and 12 and amendment 165
pre-empts amendment 13. Amendment 101 pre-empts amendment 191 and
amendment 191 pre-empts amendments 102 to 108 in this group and
amendment 207 (in the group entitled Commission to determine conduct
complaints). Amendment 108 in this group also pre-empts amendment 207.
Scottish Legal Complaints Commission: consultation about exercise of certain
powers
166, 167
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SP Bill 56-G1

1

Session 2 (2006)

Persons who may make conduct or services complaint
21, 27, 29, 171, 149
Notes on amendments in this group
Amendment 29 pre-empts amendment 171.
What constitutes conduct for purposes of conduct complaint or inadequate
professional services
22, 24, 25, 126, 127, 144, 145, 146, 147, 148, 150, 151
Persons in relation to whom complaints may be made
23, 109, 110, 114, 115, 116, 118, 119, 120, 121, 122, 123, 124, 125, 128, 129, 130,
131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142
Notes on amendments in this group
Amendments 128, 129 and 130 are pre-empted by amendment 222 (in the
group entitled Commission to determine conduct complaints)
Circumstances in which Commission is not to act
26, 28, 30
Factors in determining whether complaint should proceed
168, 169, 170, 172, 173
Commission to determine conduct complaints
192, 193, 194, 195, 196, 197, 198, 199, 200, 201, 203, 204, 205, 207, 208, 209, 210,
211, 212, 213, 214, 215, 216, 202, 217, 218, 219, 220, 222, 223, 224
Notes on amendments in this group
Amendment 195 pre-empts amendment 32 (in the group entitled Inclusion of
reasons on notices and giving of notice). Amendment 211 pre-empts
amendment 111 (in the group entitled Differences in process according to
whether complainer is individual or public office holder). Amendment 222
pre-empts amendments 128, 129 and 130 (in the group entitled Persons in
relation to whom complaints may be made).
Duty of relevant professional organisations to co-operate with Commission
174
Inclusion of reasons in notices and giving of notice
31, 32, 65, 75, 77, 78, 90, 91, 100
Notes on amendments in this group
Amendment 32 is pre-empted by amendment 195 (in the group entitled
Commission to determine conduct complaints)
Differences in process according to whether complainer is individual or public
office holder
33, 34, 35, 36, 37, 38, 40, 41, 61, 67, 73, 74, 79, 80, 97, 98, 111, 112, 143
Notes on amendments in this group
Amendment 111 is pre-empted by amendment 211 (in the group entitled
Commission to determine conduct complaints)
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Determination of service complaint to be according to what is fair and
reasonable
39, 60
Method of making representations to Commission
175
Services complaint upheld: circumstances where action may be taken etc.
176, 177, 178, 47, 48, 49, 50, 51, 55, 56, 57, 182, 59, 183, 68, 69, 70, 71, 72
Notes on amendments in this group
Amendment 183 pre-empts amendment 62 (in the group entitled Steps where
service complaint upheld to include ability to report to relevant professional
organisation)
Position of employing practitioner where services complaint upheld
42, 43, 44, 45, 46, 53, 54, 58
Services complaint upheld: compensation payable
179, 180, 181, 184
Notes on amendments in this group
Amendments 179 and 180 are direct alternatives.
Steps where service complaint upheld to include ability to report to relevant
professional organisation
52, 62, 63, 64
Notes on amendments in this group
Amendment 62 is pre-empted by amendment 183 (in the group entitled
Services complaint upheld: circumstances where action may be taken etc.)
Reports on complaints
66, 113, 221
Resumption of investigation where nature of complaint confirmed
76
Production of documents etc.
81, 82, 83, 185, 84, 85, 86, 87, 88, 89, 117
Handling complaints: powers of Commission
188, 92, 93, 189, 94, 95, 96
Circumstances where complains levy payable
206
Duty to have regard to Convention rights
190
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
23rd Meeting, 2006 (Session 2)
Tuesday 26 September 2006
Present:
Jackie Baillie
David Davidson (Convener)
Stewart Maxwell

Bill Butler (Deputy Convener)
Maureen Macmillan
Jeremy Purvis

Apologies were received from Colin Fox MSP.
Also present: Bill Aitken MSP and John Swinney MSP.
The meeting opened at 2.06 pm.
Legal Profession and Legal Aid (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 1).
The following amendments were agreed to (without division): 3, 4, 5, 6, 7, 8, 9, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 168, 169, 170, 29 30, 172, 173,
174, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52,
53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75,
76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 90, 91, 92, 93, 94, 95.
The following amendments were agreed to by division—
1 (For 5, Against 1, Abstentions 0)
2 (For 5, Against 1, Abstentions 0)
10 (For 5, Against 1, Abstentions 0)
21 (For 5, Against 1, Abstentions 0)
96 (For 5, Against 1, Abstentions 0)
The following amendments were disagreed to by division—
152 (For 1, Against 5, Abstentions 0)
153 (For 1, Against 5, Abstentions 0)
154 (For 1, Against 5, Abstentions 0)
156 (For 1, Against 5, Abstentions 0)
158 (For 1, Against 5, Abstentions 0)
159 (For 1, Against 5, Abstentions 0)
164 (For 1, Against 5, Abstentions 0)
165 (For 1, Against 5, Abstentions 0)
166 (For 1, Against 5, Abstentions 0)
192 (For 1, Against 5, Abstentions 0)
176 (For 1, Against 5, Abstentions 0)
177 (For 1, Against 5, Abstentions 0)
178 (For 1, Against 5, Abstentions 0)
180 (For 1, Against 5, Abstentions 0)


35

183 (For 1, Against 5, Abstentions 0)
186 (For 1, Against 5, Abstentions 0)
188 (For 1, Against 5, Abstentions 0)
189 (For 1, Against 5, Abstentions 0)
Amendments 175 and 179 were moved and, with the agreement of the Committee,
withdrawn.
The following amendments were not moved: 155, 157, 161, 162, 163, 167, 193, 194,
195, 196, 197, 181, 182, 198, 199, 184, 200, 201, 185, 187, 203, 204.
The following amendments were pre-empted: 160, 171.
Sections 1, 3, 12, 14 and 17 were agreed to without amendment.
Schedule 1 and sections 2, 4, 5, 6, 7, 8, 9, 10, 11, 13, 15 and 16 were agreed to as
amended.
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Scottish Parliament
Justice 2 Committee
Tuesday 26 September 2006
[THE CONVENER opened the meeting at 14:06]

Legal Profession and Legal Aid
(Scotland) Bill: Stage 2
The Convener (Mr David Davidson): Good
afternoon, ladies and gentlemen, and welcome to
the 23rd meeting in 2006 of the Justice 2
Committee. I remind everyone in the room that all
mobile phones, pagers, BlackBerrys and other
assorted electronic appendages should be
switched off.
We have received apologies from Colin Fox.
Agenda item 1 is day 1 of stage 2 consideration
of the Legal Profession and Legal Aid (Scotland)
Bill. We will not go beyond section 17 at this
meeting. I welcome the Deputy Minister for
Justice, Hugh Henry, and his colleagues. I also
welcome John Swinney and Bill Aitken, who both
have an interest in the bill and have lodged
amendments to it. I remind members that they
should have the bill as introduced, the marshalled
list of amendments and the groupings of
amendments.
We start with section 1.
Section 1 agreed to.
Schedule 1
THE SCOTTISH LEGAL COMPLAINTS COMMISSION

The Convener: Amendment 152, in the name of
Bill Aitken, is grouped with amendments 154, 1, 2,
155, 157, 159, 7, 160, 8, 9, 161 to 163 and 20. I
draw members’ attention to the information on preemption that is given in the groupings paper.
Bill Aitken (Glasgow) (Con): Parliament has
taken a decision that the bill should be
implemented. One of the strongest arguments in
favour of making a change is that lawyers should
not in effect govern, administer, supervise and
scrutinise the activities of other lawyers. That is
indeed an arguable case. I accept that the public
interest probably necessitates the establishment of
some form of regulation and governance that is
detached from the legal profession, but there is a
real danger of introducing a much too close
relationship between such regulation and the
Government.
An essential part of any democracy is that the
government should be detached from the legal
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system, in so far as that is possible. History is
littered with tales of the serious situations that
have arisen in other jurisdictions where the
executive has been far too closely involved in the
running of the courts and the legal profession. The
essence of any democracy is that there should be
a level of detachment. It is necessary to ensure
that that is the case.
The old chicken-and-egg argument, of course, is
that we need somebody to initiate the situation,
and that can only be the Executive. That said,
once the Executive has taken the decision to
legislate and to take the initial steps, it should, as
far as possible, detach itself completely from the
day-to-day workings of the courts and the legal
profession generally.
Amendment 152 seeks to detach the Scottish
ministers from the process by inserting
“Lord President of the Court of Session”.

I would be the last person to try to anticipate one
of the minister’s arguments, but I have no doubt
that he will say that the Lord President—whoever
he or she may be—would not be the Lord
President had it not been for the steps that the
Executive
took
with
regard
to
judicial
appointments.
I
accept
that
argument.
Nevertheless, the Lord President is, by definition,
a judge; he is not a political figure. He is detached
from the administrative and regulatory process, as
far as Government is concerned, which is as it
should be. If, under amendment 152, the powers
that the Scottish ministers have are passed to the
Lord President, we will have the degree of
detachment that is necessary for the operation of
a good and impartial judicial system.
The rest of the amendments in the group deal
with various Executive powers on the appointment
and removal of members of the proposed Scottish
legal complaints commission. In each case, the
argument could be advanced that it should not be
a matter for the Executive, which should be
detached from the commission. Therefore, any
removals or appointments should be made on the
basis of the powers of the Lord President.
I move amendment 152.
The Deputy Minister for Justice (Hugh
Henry): I am not sure why Bill Aitken has mixed
up the running of the courts and the judiciary with
the regulation of the legal profession. To some
extent, it is a red herring. I say to him in passing—
because he mentioned it—that, in many
jurisdictions throughout Europe, Governments
appoint the judges, and no one is saying that that
does not comply with the European convention on
human rights. We are not suggesting that for a
moment. Neither are we trying, for whatever
reason, to create a system that is not independent
and impartial. The independence and impartiality
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will occur after appointments have been made, as
happens in many jurisdictions in which judges are
appointed by Governments.
I emphasise that there is a significant degree of
scrutiny and impartiality in our process and that we
have built other checks and safeguards into the
bill. I do not dispute what Bill Aitken said about the
need for us, where possible, not to be too close to
the running of the legal profession, but we are
talking about something slightly different here. We
are not trying to dictate how either the judiciary or
the lawyers operate on a daily basis; we are
talking about restoring and improving consumer
confidence in the legal profession.
Nothing that I say is a criticism of the Lord
President. It goes without saying that we have
every confidence in the judgment of the Lord
President. However, Bill Aitken suggests that the
Lord President should take a role in making
appointments to a consumer complaints body—
the commission—the majority of whose members
will not be lawyers. It is a matter of appearance
and perception, and I would be concerned about
the possible effect on consumer confidence if we
handed over control of the membership of that
body to someone who was clearly seen to be a—if
not the—leading member of the legal profession. If
that were the case, it is possible that those who
remained dissatisfied with whatever experience
they had had of the legal profession could, instead
of looking objectively at the case, try to apportion
blame to the Lord President’s judgment in
appointing members.
14:15
Clearly, over time, the office of the Lord
President has built up significant relevant
experience in assessing the merits of legal
practitioners. However, as I pointed out earlier, the
majority of commission members will be nonlawyers, and their appointment by ministers will be
subject to a degree of scrutiny. I refer to the
scrutiny that will be undertaken by the office of the
commissioner for public appointments in Scotland.
The proposed process for selecting commission
members is suitable and transparent. I believe that
it is also ECHR compatible. The appointments,
which are public appointments, will be made
following open competition and will be based on
merit.
Amendment 154 seeks to remove the power of
ministers to vary the size of the commission.
However, that would result in a loss of flexibility,
because it would not be possible to increase or
reduce the commission’s size in response to
fluctuations in its workload.
We have heeded the concerns of the
Subordinate Legislation Committee about the
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extent of ministers’ powers to vary the size of the
commission. Executive amendment 2 sets the
parameters for any change to the number of
commission members. The limits that we propose
for non-lawyer members are
“no fewer than 4 and no greater than 8”,

and, for lawyer members,
“no fewer than 3 and no greater than 7.”

I hope that that gives Bill Aitken sufficient
reassurance on the matter.
Amendments 1 and 2 restrict the ministerial
power to vary by order the number of lawyer and
non-lawyer members of the commission. As the
committee may recall, the Subordinate Legislation
Committee expressed the concern at stage 1 that
ministerial powers could be used to achieve
extreme results. Amendment 2 provides for the
number of non-lawyer members to be in the range
of four to eight and the number of lawyer members
to be in the range of three to seven. Within those
parameters, the power to vary numbers by
subordinate legislation confers valuable flexibility
to enable the commission to respond to varying
workloads over time.
Amendments 7, 8 and 9 are part of the package
that has been designed to reinforce the
independence of the commission. They provide for
the power to remove commission members to be
transferred from ministers to the chairing member
of the commission. The amendments address
some of the points that Bill Aitken raised on the
potential for undue interference. The chairing
member will have to act with the agreement of the
Lord President, which will help to avoid any
arbitrary behaviour. Amendment 9 makes
provision for the Lord President to remove the
chairing member.
We have reflected on the concern that ministers
could arbitrarily remove commission members. We
have sought to introduce a degree of balance,
objectivity and accountability. There is, however, a
difference between the appointment and removal
of members. Whereas the appointment of
members will be a frequent occurrence, their
removal will happen only exceptionally, for
reasons relating to conduct or fitness. The Lord
President’s judicial role is well suited to
considering such matters.
Amendment 160 and Executive amendment 9
address the same issue of who should remove a
commission
member
from
office.
Both
amendments propose the involvement of the Lord
President in the process. Amendment 9 makes
provision for the chairing member to remove a
commission member, but the support of the Lord
President will be required to do so. Amendment 9
also provides for the Lord President to remove the
chairing member where he
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“is satisfied as regards any of the matters mentioned in
sub-paragraph (1)(a) or (b).”

I believe that we have taken the right approach. If
the Lord President decides to appoint an
investigative committee to report to him, he does
not require statutory backing. I hope that Bill
Aitken will agree that his amendment 160 is
superfluous.
Amendments 161, 162 and 163 propose to
remove the main control in the bill that will prevent
any future empire building by the commission. I
am sure that members will understand why it is not
possible for us to give the legal profession a veto
in this regard. I hope that it is agreed that some
other external control is required. The powers in
question are the specific and narrow powers of
ministerial direction that relate to staff numbers,
terms and conditions of employment, and
pensions, which amendment 160 addresses. The
powers will not allow any sort of interference with
the commission’s decision making on complaints;
they are very much in the interests of the
profession. We need to retain the ministerial
powers. I hope that Bill Aitken will not move
amendments 161, 162 and 163.
Amendment 20 will remove the general
ministerial power of direction in relation to the
commission’s functions. That should give
reassurance that there will never be political
interference in the way in which the commission
handles complaints. More specific ministerial
powers of direction—in relation to staff numbers
and terms and conditions of employment—will be
retained and should be sufficient to prevent empire
building or other unnecessary expenditure on the
part of the commission.
I will be moving amendment 20.
The Convener: As no other member wishes to
speak, I call Mr Aitken to wind up the debate and
indicate whether he wishes to press amendment
152.
Bill Aitken: The Deputy Minister for Justice
quite properly began his response by pointing out
that we have a good legal profession in Scotland.
That point is worth underlining. Apart from a few
high-profile cases—always, it seems, relating to
dishonesty rather than incompetence—Scotland
has been well served by its lawyers for
generations.
It is also important to stress that the bill will not
deal with criminality, because such matters are
already dealt with in the law of Scotland. Also,
anyone who loses a large amount of money as a
result of the incompetence of his legal advisers
can seek recovery from the solicitors indemnity
fund.
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The minister said that in some jurisdictions the
Government appoints the judges. He did not
suggest that that was a satisfactory state of affairs,
but he did suggest that it happened without demur.
I take issue with that: there would be real concerns
in any country in which the Government appointed
the judges. The minister’s argument was spurious,
if I may say so.
Whatever we decide to do today will have to
have the confidence of the public, but it will also
have to have the confidence of those who are
being regulated. The measures, and the
commission itself, will have to have the respect
and support of the legal profession, otherwise the
bill will not produce the results that we all hope for.
The only way to guarantee the respect of the legal
profession and the public is to demonstrate clearly
that Government will take a largely hands-off
approach to the appointment of commissioners
and the operation of the commission.
I have not been persuaded by the minister’s
arguments. We still differ on a large point of
principle. The only way around the problem is to
agree to my amendments. They are encapsulated
by amendment 152, which would take out the
reference to the Scottish ministers and substitute it
with a reference to the Lord President. That would
give the required level of detachment. I will press
amendment 152.
The Convener: The question is, that
amendment 152 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 152 disagreed to.
The Convener: Amendment 153, in the name of
Bill Aitken, is grouped with amendment 158.
Bill Aitken: The issues covered by this group of
amendments
are
more
straightforward.
Amendment 153 seeks to ensure that the people
who make up the legal component of the
commission will be practising lawyers. I am not
suggesting that, on the date that someone ceases
to work, all their abilities dissipate into the ether,
but it might be appropriate to ensure that the
people who make decisions with regard to the
conduct of the legal profession are still actively
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involved in that profession. Things change rapidly,
and what pertained five years ago in Scots law
might not pertain today. We have to ensure that
the knowledge of the people involved is—shall we
say—contemporary.
I move amendment 153.
The Convener: As no other member wishes to
speak, I call the minister.
Hugh Henry: I agree that recent and extensive
experience of professional practice as a lawyer will
be a highly desirable criterion in appointing a
lawyer member of the commission. The bill as it
stands will require lawyer members to have
practised for at least 10 years. However, it is not
necessary to go as far as to prescribe in statute
that the lawyer must be practising at the time of
the appointment. Conceivably, that could exclude
a recently retired lawyer who has the qualities that
Bill Aitken described and who might have more
time on their hands. They could have a lifetime of
valuable experience that could be applied in a
different way. Therefore, we should leave that
matter to the discretion of the appointing panel.
Amendment 158 suggests that it is desirable for
lawyer members of the commission to have
experience of the regulation of legal services.
Such experience may be relevant to the
commission’s work, but that is already captured
adequately in paragraph 4(c)(iv) of schedule 1,
which refers to experience of
“the monitoring of legal services”.

I hope that Bill Aitken sees the potential for
someone who no longer practises law to make a
contribution and that he accepts that the bill
already covers adequately what he is trying to
achieve with amendment 158. I ask him to
withdraw amendment 153.
Bill Aitken: There is not a great deal to
separate us on the issue. I accept that the
situation with which amendment 153 would deal is
not likely to be an everyday occurrence. I have
sympathy with the minister’s argument that a
recently retired lawyer might have the appropriate
knowledge and be up to date with what is
happening in the profession and therefore could
be an asset to the commission. However, a
question of degree arises. What happens if a
person has been retired for 20 years? Would the
same arguments apply? To my mind, they would
not. On that basis, I will not withdraw amendment
153.
The Convener: The question is, that
amendment 153 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 153 disagreed to.
Amendment 154 moved—[Bill Aitken].
The Convener: The question is, that
amendment 154 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 154 disagreed to.
Amendment 1 moved—[Hugh Henry].
The Convener: The question is,
amendment 1 be agreed to. Are we agreed?
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Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 1 agreed to.
Amendment 2 moved—[Hugh Henry].
The Convener: The question is,
amendment 2 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
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Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 2 agreed to.
The Convener: Amendment 3, in the name of
the minister, is grouped with amendments 4 to 6
and 156.
Hugh Henry: Amendments 3 to 6 form part of a
package that is designed to reinforce the
commission’s independence and impartiality.
Amendments 3 to 5 will provide for commission
members to have fixed terms of appointment of
five years, except for the first round of
appointments, which must be staggered so that
not all members leave at the same time. The initial
appointments will be for terms of between four and
six years. At present, the bill provides simply for
terms of up to five years, which theoretically could
give ministers the power to appoint for short
periods. Amendments 3 to 5 will help to ensure
that members of the commission are seen to have
proper security of tenure.
Amendment 6 will supplement the provisions on
tenure by stating that commission members may
be reappointed only once, and then only if at least
three years has elapsed since they left the
commission. That will help to ensure that
commission members are not seen to have a
sufficient motive for becoming unduly close to the
Government, which could be a concern.
14:30
In recognition of concerns about ministerial
influence on appointments, amendment 156 would
limit the reappointment of members of the
commission to a second term not exceeding five
years. Executive amendments 4 and 6 will
introduce a fixed-term appointment of five years
and allow appointments to be renewed once, but
not before a period of three years has elapsed.
Amendment 156 does not propose fixed-term
appointments and would permit immediate
reappointment for a single further period. It does
not take sufficient account of concerns that have
been expressed about ministerial appointments,
therefore I hope that Bill Aitken will not move it.
I move amendment 3.
Bill Aitken: I am relieved that the minister has
suggested that it is undesirable for members of the
commission to be close to the Government.
Indeed, I am encouraged by the fact that it is
obvious that he has been persuaded by the force
of the arguments that I made earlier, although he
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has not been sufficiently impressed that he will not
press his amendments. However, I still think that
there is merit in what I propose, therefore I will
move amendment 156.
The Convener: As no other member wishes to
speak, I invite the minister to wind up.
Hugh Henry: I have nothing to add, convener.
Amendment 3 agreed to.
Amendments 4 and 5 moved—[Hugh Henry]—
and agreed to.
Amendment 155 not moved.
Amendment
agreed to.

6

moved—[Hugh

Henry]—and

Amendment 156 moved—[Bill Aitken].
The Convener: The question is, that
amendment 156 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 156 disagreed to.
Amendment 157 not moved.
Amendment 158 moved—[Bill Aitken].
The Convener: The question is, that
amendment 158 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 158 disagreed to.
Amendment 159 moved—[Bill Aitken].
The Convener: The question is, that
amendment 159 be agreed to. Are we agreed?
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Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 159 disagreed to.
Amendment
agreed to.

7

moved—[Hugh

Henry]—and

The Convener: As amendment 7 has been
agreed to, amendment 160 has been pre-empted.
Amendments 8 and 9 moved—[Hugh Henry]—
and agreed to.
Amendments 161 to 163 not moved.
The Convener: Amendment 10 is grouped with
amendments 164, 11, 12, 165, 13 to 19, 186, 187,
99, 101, 191 and 102 to 108. I draw members’
attention to the comments on pre-emption in the
groupings document.
Hugh Henry: Executive amendments 10 to 13,
99, 101 to 103 and 108 are part of a package that
is designed to restrict the commission’s powers to
delegate important decisions. A key element of the
scheme is to provide for binding decisions on the
merits of a service complaint to be delegated only
to a determination committee of commission
members. That would be without prejudice to the
ability of commission staff to carry out initial
investigations and to propose provisional
decisions. The decisions would become binding if
they were accepted by all parties.
If, on the other hand, a decision were not
accepted by all parties, the case would need to be
referred to a determination committee for a binding
ruling. Such a determination committee would
therefore be performing much the same function
as the appeals committee that is currently
provided for in the bill. However, because no
legally binding decision will have been made when
such a case reaches the committee, the title
“appeals committee” will no longer be appropriate.
The amendments provide for the establishment of
determination committees, remove references to
“appeals committee” and replace them with
references to “determination committee” where
appropriate.
Amendment 164 is consequential on Mr Aitken’s
amendments 186 and 187, which would create a
right of appeal against the commission’s decision.
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I argue that it is emphatically not in the interests of
the users of legal services for parties to a
complaint to have the various rights of appeal to
the sheriff court that Mr Aitken’s amendments
propose. The introduction of such rights would
mean that complainers would have to face the
expense and uncertainty of a court-based process;
they would not get a quick outcome for their
complaint and they would have to face the
daunting experience of going to court.
By contrast, legal practitioners would be entirely
comfortable with the court process. Their
professional training would give them an
advantage over the complainer, so we are firmly of
the view that the proposed external right of appeal
would undermine the informal and quick dispute
resolution service that we seek to set up.
Amendment 164 is not in the interests of the users
of legal services, and it is not required in order that
the procedures that have been proposed for the
commission comply with the ECHR. I therefore
hope that Bill Aitken will agree not to move the
amendment.
Amendments 14 to 19 will refine the
commission’s power to delegate its functions,
which are too broad in the current text of the bill.
Schedule 1, paragraph 13 will permit the
commission to delegate the majority of its
functions to any person. Amendments 15 and 16
will restrict that power so that most commission
functions will be delegable only to the chief
executive, to committees of commission members,
to individual commission members or to members
of staff.
Amendments 14 and 17 lay down more
restrictive rules for certain more important
functions. The function of screening out a
complaint for being frivolous or vexatious will have
to be carried out by a commission member or by a
committee. A decision as to whether a complaint,
or part of it, would be more appropriately dealt with
by another regulatory scheme, such as that of the
financial Ombudsman Service, is to be taken only
by a commission member.
The same will be true of decisions on whether
any element of a complaint falls within
prosecutorial discretion, which is dealt with by
amendment 127. Amendment 17 also requires
that decisions on the merits of a service complaint,
including redress, and on publication of the details
of decisions and reports be taken only by a
determination committee of commission members.
The same will apply to any decision not to
investigate, or to discontinue investigation of, a
handling complaint about how a professional body
has dealt with a conduct matter, and to any
decision to direct the professional body to comply
with a commission recommendation on a handling
complaint.
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Amendments 18 and 19 are technical
amendments that seek to improve the drafting of
paragraph 13 of schedule 1.
Amendment 191, in the name of Bill Aitken,
seeks to delete the commission’s rule-making
powers with regard to internal appeals and is
consequential on amendments 186 and 187,
which seek to provide for an appeal to the sheriff
court on the commission’s decisions. The
Executive amendments propose to replace the
internal appeals process with a system in which
informal settlements will be offered. If those
settlements are not accepted, the complaint will
receive formal determination by a determination
committee of the commission. As a result,
amendment 191 is superfluous, particularly given
that amendments 99, 101 and 102 seek to delete
rule-making powers in respect of internal appeals.
I hope, therefore, that Bill Aitken will not move his
amendments.
Amendments 104 and 105 are minor technical
amendments. Amendment 106, which seeks to
provide that determination committees will be
chaired by lawyer members of the commission,
will not affect the requirement for the majority of
members to be known lawyers. I believe that that
is necessary to ensure public confidence. The
chair will ensure that proceedings are conducted
in a fair, efficient and legally sound way. It is also
important that the proceedings be ECHR
compatible—that will be helped by ensuring that
the chair of the determination committee is a
lawyer.
Amendment 107 reflects our decision to lodge
amendments that permit provisional decisions on
complaints to be made which, if the decisions are
accepted by the parties, would become binding
settlements. Although I envisage that provisional
settlements will almost always be proposed by
commission staff, it is possible that a member of
the commission will be involved in some way.
Amendment 107 seeks to provide that if a
provisional settlement is not accepted, the
commission member involved must not then sit on
the determination committee that adjudicates on
the complaint.
I move amendment 10.
Bill Aitken: The group of amendments
highlights an important question of principle: is it
fair, reasonable and equitable for a body that
makes a determination on an issue to act as
judge, jury and executioner; in fact, to act as its
own appeal court? That cannot be right. Indeed,
Lord Lester of Herne Hill has already stated that, if
Parliament proceeds along such lines, it will be
acting incompetently under the Scotland Act 1998.
The minister argues that current legislation does
not protect the little man or help him if he has to
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appear in court—which, after all, involves a lot of
expense, trouble and trauma. I accept that.
However, such a matter will end up in court only if
it is taken to judicial review, which is a much more
daunting prospect than taking it to the sheriff court.
That is why I have lodged amendment 186. We
should remember also that judicial review will
determine only the reasonableness of the
decision, but will not take into account the merits
or demerits of individual cases.
Of course the little man deserves justice, but
lawyers, too, deserve justice. Anyone who lands
on the wrong side of a judgment by a court,
tribunal or committee must surely have the right of
appeal. In all equity, such an appeal cannot be
made to a body that is of the same ilk as the body
that made the original determination. The minister
will not have heard me uphold ECHR principles
very often, but there is a very real danger that the
bill will breach article 6 of the convention. As a
result, he should gang warily, take the
commonsense approach and allow such matters
to be taken to the sheriff court as a summary
cause. That simple and inexpensive procedure will
guarantee justice and ensure that the minister and
his Executive colleagues do not fall foul of the
ECHR.
14:45
Hugh Henry: We have separated things out in
the process and I believe that there is
transparency and objectivity in what we have
done. I note what Bill Aitken said about the ECHR,
but we believe that the bill is ECHR compliant. We
note, too, what Lord Lester had to say and which
Bill Aitken quoted, but we disagree on that point.
We are talking about a regulatory body, not a
legal body. Notwithstanding what Bill Aitken said,
court procedures are not weighted evenly. The
system would weigh more heavily on the side of
people who are familiar with the courts, who know
how they work and who have the resources to use
court procedures than it would on the side of an
aggrieved person.
The right for judicial review in the event of a
disagreement about the judicial process is a
separate matter. We are talking about a
determination of whether a complaint is worthy of
being upheld. If we make that a matter for the
courts, we will destroy in one fell swoop much of
what we are attempting to achieve with the bill.
Instead of standing up for an independent and
transparent complaints process that will allow
lawyers to be held to account for inefficiencies and
failures, we would tip the balance and leave them
more readily able to go to court in order to avoid
having to pay out. It would be a daunting prospect
for many people to have to go court, not knowing
whether they would be legally represented or how
long the process was going to take.
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Of all the amendments that Bill Aitken has
lodged, amendment 186 is the one that I think
would alter significantly the balance of what we
are trying to do. He said that we all deserve
justice, but I repeat that we are talking about a
regulatory body that will deal with complaints,
which is not designed to be a court of law. To
introduce the courts as Bill Aitken suggests would
fundamentally undermine much of what we are
trying to do.
The Convener: The question is, that
amendment 10 be agreed to. Are we agreed?

The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 10 agreed to.
The Convener: If amendment 164 is agreed to,
amendments 11 and 12 will be pre-empted.
Amendment 164 moved—[Bill Aitken].
The Convener: The question is, that
amendment 164 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.

12

moved—[Hugh

The Convener: If amendment 165 is agreed to,
amendment 13 will be pre-empted.
Amendment 165 moved—[Bill Aitken].
The Convener: The question is, that
amendment 165 be agreed to. Are we agreed?
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FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.

Amendment 13 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 166, in the name of
Bill Aitken, is grouped with amendment 167.
Bill Aitken: I put my hands up to confess that
the Conservative Government did not get things
quite right in the Solicitors (Scotland) Act 1980, in
that section 42A was deficient in defining clearly
who has the right to complain—there has never
been clarity about who has the right to complain
under the act. If the Scottish Executive is not to go
down the same route as the Conservative
Government, the bill should be clear, so that
everyone knows who has the right to complain—
Hugh Henry: You are speaking to the wrong
amendment.
Bill Aitken: Excuse me. I am speaking to—
The Convener: You were invited to speak to
amendments 166 and 167.
Bill Aitken: I apologise. In Glasgow parlance, I
was knocking at the right door but I was up the
wrong close—[Interruption.]
The Convener: We need a little order.
Bill Aitken: I apologise for causing confusion.
Amendments 166 and 167 would simply ensure
that the commission’s powers would be used
correctly. The approach in the bill would not work
and my proposal is perfectly straightforward.
I move amendment 166.
Hugh Henry: I will avoid passing comment on
Bill Aitken and Glasgow closes.

Amendment 164 disagreed to.

Members: No.

The Convener: There will be a division.

Amendment 165 disagreed to.

Members: No.

Amendments 11 and
Henry]—and agreed to.
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I understand the concerns that amendments 166
and 167 seek to address. However, the
amendments betray a lack of trust in the
commission’s ability to take responsible and
careful decisions about loans and property and to
have proper regard for the financial consequences
of its decisions. A requirement to consult several
different parties would fetter the commission
unduly and be an unnecessary constraint.
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The bill will require the commission to consult
professional bodies and their members every
January on its proposed budget for the following
financial year. The proposed budget must include
an estimate of the commission’s resource
requirements and proposed amounts for levies.
That process will be sufficient to address the
concerns that are reflected in amendments 166
and 167, so I ask the committee to reject them.
The Convener: The question is, that
amendment 166 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstensions 0.
Amendment 166 disagreed to.
Amendment 167 not moved.
Amendments 14 to 20 moved—[Hugh Henry]—
and agreed to.
Schedule 1, as amended, agreed to.
Section 2—Receipt of complaints:
preliminary steps
The Convener: Amendment 21, in the name of
the minister, is grouped with amendments 27, 29,
171 and 149. I draw members’ attention to the preemption information in the groupings document.
Hugh Henry: The Executive amendments that
are grouped with amendment 21 are designed to
widen the range of potential complainers to the
commission.
Amendments 21, 27 and 29 will provide that
anyone may make a conduct complaint about a
practitioner. It is important to ensure that anyone
who becomes aware of a serious matter, such as
dishonest behaviour on the part of a lawyer, can
report it to the commission. The requirement in the
bill—that the complainer in a service complaint
must have been directly affected by the
inadequate
services—will
remain,
but
amendments 21, 27 and 29 will create an
exception for some public bodies and office
holders who may come across unsatisfactory
practices in the course of their work and may have
a legitimate public-interest basis for reporting
them. They will not be able to claim compensation
if they are not directly affected.
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On Bill Aitken’s amendment 171, the bill already
contains adequate safeguards on complaints by
third parties. The only third parties who will be able
to make service complaints will be those who are
directly affected and the commission will be
obliged to screen out frivolous and vexatious
complaints and will uphold a complaint only if it
considers it to be fair and reasonable to do so.
Any compensation that is awarded will be what the
commission considers to be fair and reasonable.
Amendment 127—which we have yet to reach—
will exclude from conduct complaints the exercise
of discretion by a procurator fiscal or advocate
depute in the prosecution of crime or the
investigation of deaths.
Those safeguards are more than flexible enough
to enable the commission to deal with matters
such as conflict with the duty to the lawyer’s client.
There is no reason to think that the commission
will set out with the perverse desire to uphold
third-party complaints if such complaints cannot be
clearly justified. I hope that Bill Aitken will not
move amendment 171.
Amendment 149 will remove from public bodies
and office holders the right to go directly to the
Scottish Solicitors Discipline Tribunal with a
complaint about a practitioner concerning
devolved services or activities. That is required by
the policy of the new commission’s being the
single complaints gateway and the body that has
the right to decide to what extent a complaint
relates to service or conduct. However, it is not
possible for the bill to remove the right to go
directly to the tribunal in relation to reserved
services and activities, so amendment 149 will
preserve that right in such areas. The intention is
that the complete repeal will be achieved shortly
through the forthcoming United Kingdom Legal
Services Bill or through an order under section
104 of the Scotland Act 1998.
I move amendment 21.
Bill Aitken: Having dealt with the inadequacies
of the Solicitors (Scotland) Act 1980, I still adhere
to the point that we have not at any stage had a
clear definition of a person who has an interest to
complain. It is unfortunate that the Executive has
not sought to tighten up matters in the bill to
remove spurious complaints at the first stage. I
heard what the minister said about there being a
sifting process, but we require to know who will be
directly affected by the actions that are
complained against. How remote must the
complainer’s
involvement
be
before
the
commission has the power to say that it will not
look into the matter? There is an open door and,
unless there is a much clearer definition of who
has the right to complain, many people will go
through that open door and cause great disruption
by making unnecessary complaints. The Executive
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has the opportunity to tighten matters up: I urge it
to do so.
Mr John Swinney (North Tayside) (SNP): The
minister is right to cast the approach to defining
who may complain in the widest possible fashion. I
disagree with Bill Aitken because, by overdefining
and narrowing the public’s ability to make
representations to the commission, we might
undermine the minister’s central purpose for the
bill, which is to ensure that public confidence in the
legal profession is boosted.
15:00
Hugh Henry: I think that Bill Aitken might not be
aware of some of the shift in emphasis that has
already taken place. We are speaking only about
those who will be directly affected. He also said
that we had taken no steps to deal with spurious
complaints. In fact, there is provision in the bill to
deal with them—the committee has yet to deal
with amendments on that issue.
The balance that we have struck is correct; the
one that Bill Aitken advocates is not.
The Convener: The question is, that
amendment 21 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 21 agreed to.
The Convener: Amendment 22, in the name of
the minister, is grouped with amendments 24, 25,
126, 127, 144 to 148, 150 and 151.
Hugh Henry: Amendments 22, 24 and 25
introduce an additional type of conduct complaint
for conveyancing and executry practitioners. The
existing legislation that covers such practitioners
treats commission of a criminal offence separately
from professional misconduct. It is, therefore,
advisable to make a separate reference to that in
the bill, to ensure that those matters will definitely
be covered by the new complaints handling
system.
Amendments 126 and 127 clarify the position of
prosecutors under the bill. Amendment 126 relates
to service complaints. Because Crown counsel
and procurators fiscal act as independent public
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prosecutors and do not act for a client, they cannot
be subject to a service complaint for work that is
done in that capacity. That is because, under
section 2, the work in question needs to have
been instructed by a client before it can be the
subject of a service complaint. Amendment 126
removes any doubt that there could be attempts to
challenge convictions or decisions about whether
to prosecute by using the service complaint route.
Amendment 127 relates to conduct complaints.
There, the position is different because
prosecutors are and must be subject to the
professional conduct regime. At present, however,
the Law Society would not investigate the merits of
such matters as the decision whether to prosecute
under the guise of a conduct complaint, because
that would undermine the independence of the
prosecution system. Amendment 127 provides, for
the avoidance of doubt, that a decision that is
made in the exercise of prosecutorial discretion
cannot be the subject of a conduct complaint
unless something more is involved. However, if
something more is involved—such as lying to the
court—that can and will be dealt with as a conduct
matter.
Amendments 144 to 148, 150 and 151 amend
existing statutory provisions that state that the
breaches of various types of professional conduct
and practice rules may be treated as professional
misconduct. It is necessary to amend those
provisions to include references to the new
category of unsatisfactory conduct that is
introduced by the bill. However, it is possible to do
that only in relation to services and activities that
are devolved. Amendment 144 deals with section
34 of the Solicitors (Scotland) Act 1980, which
confers general rule-making powers on the council
of the Law Society. It would be possible to use that
rule-making power in relation to matters that are
reserved. Amendment 144 therefore contains an
explicit carve-out for such matters. The intention is
that that carve-out will ultimately be removed in
the UK Legal Services Bill, assuming that the
timings prove compatible with the commencement
of this bill, or in an order under section 104 of the
Scotland Act 1998.
Amendment 147 repeals section 39 of the
Solicitors (Scotland) Act 1980 as regards devolved
services and activities. Section 39 confers powers
on the council of the Law Society to take action of
its own accord to investigate and deal with
allegations of undue delay on the part of the
solicitor. That conflicts with the policy that the new
commission will make all decisions about the
categorisation of complaints and will deal with
service matters itself. That is why we seek to
repeal section 39. It is not possible, in this bill, to
repeal it as regards reserved services and
activities, but that will follow in due course through
UK legislation, as I have explained.
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I move amendment 22.
Amendment 22 agreed to.
The Convener: Amendment 23, in the name of
the minister, is grouped with amendments 109,
110, 114 to 116, 118 to 125 and 128 to 142.
Hugh Henry: Amendments 23, 125 and 128 to
141 remove references to firms and incorporated
practices from provisions that deal with conduct
complaints. That is because only individual
lawyers should be found guilty of professional
misconduct or unsatisfactory professional conduct,
as such a finding implies personal culpability. The
references to firms and incorporated practices are
retained in the provisions that deal with service
complaints so that the practice unit can be held
accountable for a service failure.
Amendment 109 ensures that complainers are
not disadvantaged because of the amendments.
Although a firm or incorporated practice can act
only through individuals, some complainers may
go to the commission with a conduct complaint
that names only the firm or the incorporated
practice involved. Rather than rejecting the
complaint, the commission will be required to help
the complainer to reformulate it so that it is about
named practitioners.
Amendment 110 follows on from amendment
109. Because amendment 109 requires the
commission to be proactive in offering advice to
individuals in framing a conduct complaint,
amendment 110 recognises that there will be
situations in which the complainer needs to be
able to express a preference about the medium in
which advice is received from the commission, not
only when requesting the advice but when being
offered it. Amendment 110 enables the complainer
at that point to ask for the advice by telephone, email or other means and the commission will be
under a duty to comply with that request so far as
is reasonably practical.
Amendments 114 to 116, 118 to 124 and 142
remove references to limited liability partnerships
from various places in the bill. We have
established that limited partnerships are legally
only a species of incorporated practice. There is
therefore no need to refer to them separately
alongside
incorporated
practices.
The
amendments remove incorrect references.
I move amendment 23.
Amendment 23 agreed to.
Amendments 24 and
Henry]—and agreed to.

25

moved—[Hugh

The Convener: Amendment 26, in the name of
the minister, is grouped with amendments 28 and
30.
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Hugh Henry: Amendment 28 deals with the
issue of practitioners acting in a judicial capacity. It
was never the Executive’s intention that things that
were done in that capacity would be subject to the
complaints-handling framework established in the
bill. Some doubt was expressed at stage 1 about
the position of practitioners who might, for
example, be sitting as part-time sheriffs or tribunal
chairs. They are included in the bill for things that
are done outside the judicial capacity, but not for
things that are done within it. Amendment 28
makes that clear. The order-making power is
needed to ensure that all relevant bodies are
covered. The major courts or tribunals that will
need to be included in the list are obvious, but a
check will be needed on a wide range of public
bodies to establish what activities legal members
may be involved in and to assess whether they are
judicial in nature.
Amendment 30 deals with the potential for
overlap between regulatory jurisdictions. The
complaints-handling framework that is established
by the bill covers service and conduct complaints
generally, but certain Scottish lawyers will be
subject to more specific regulatory schemes in
respect of some areas of their practices, for
example solicitors for whom investment business
is a core activity and who may be subject to the
Financial Ombudsman Service scheme in respect
of that work. Amendment 30 provides for the more
specific regulatory scheme to take precedence so
that the commission will not act on any complaint
received that falls within such a scheme and will
notify the parties to that effect. The more specific
scheme should govern, because it will have been
more precisely designed to deal with the subject
matter of the complaint.
That will not prevent the commission from
continuing to process any element of the
complaint that is not subject to the other scheme.
Similarly, it will not preclude the findings or orders
of another scheme from being used as the basis of
a conduct complaint, provided that the complaint
that led to the finding or order is not investigated.
For example, if the Financial Services Authority
severely disciplined a practitioner for financial
malpractice, the Law Society of Scotland would be
allowed to entertain a complaint that that had
happened and to decide whether it constituted
misconduct. That would entitle the Law Society to
impose its own discipline in the public interest,
such as suspending or debarring a solicitor.
Amendment 26 is a minor technical amendment
that is consequential on amendments 28 and 30.
I move amendment 26.
The Convener: I want to add something as a
committee member. Amendment 30, which was
not consulted on, is about ministerial power to
regulate. Concerns have been expressed this
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afternoon about ministerial intervention and,
therefore, the commission’s independence in the
procedure. Will the minister reply to that point?
Hugh Henry: I have no such concerns. As I
explained, the amendments deal with the potential
for overlap between regulatory jurisdictions. They
provide a sensible and clear way of ensuring that
a complaint is properly dealt with, not only in the
specific regulatory framework, but, where there is
potential overlap, by the Law Society of Scotland.
Amendment 26 agreed to.
Amendments 27 and
Henry]—and agreed to.

28

moved—[Hugh

15:15
The Convener: I invite Bill Aitken to wind up
and to state whether he will press or withdraw
amendment 168.
Bill Aitken: Once again, to use the Glasgow
vernacular, perhaps I should quit while I am
winning.
Hugh Henry: Hear, hear.
The Convener: I am not sure whether that was
clear enough for the clerks. Is Mr Aitken pressing
or withdrawing amendment 168?

Bill Aitken: I seek to ensure that complaints that
are vexatious or totally without merit are removed
at an early stage by dealing with them under
section 2(2)(a).

Bill Aitken: On the basis of the ministerial
assurance, I withdraw my amendment.

Consumer law, which is what we are dealing
with, is usually regulated by UK legislation dating
from the Sale of Goods Act 1979. To me, there is
some merit in ensuring a consistency of approach
between Scotland and England.

Hugh Henry: He must be suffering from shock.

I move amendment 168.
Hugh Henry: Sometimes Bill Aitken’s definition
of common sense is anything but common sense,
but in this case he is right. The Executive is
content to accept the amendments. There is a
reasonable argument that complaints that are
totally without merit might not be caught by the
existing criteria of “frivolous” or “vexatious”, and it
is desirable that the commission should be able to
sift out such complaints. Therefore, I will support
the amendments.
There is a case for attaching suitable
safeguards. It would be helpful to require
decisions on whether a complaint is totally without
merit to be taken by a member of the commission
rather than by a junior member of staff. Executive
amendment 17 proposes that decisions on
whether a complaint is frivolous or vexatious
should similarly be exercised only by a committee
or member of the commission. If the amendments
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in the name of Bill Aitken are agreed to, we will
lodge a consequential amendment at stage 3 to
apply a similar safeguard to decisions on whether
a complaint is totally without merit.

The Convener: Amendment 168, in the name of
Bill Aitken, is grouped with amendments 169, 170,
172 and 173.

The bill differs from the draft Legal Services Bill
for England and Wales in that section 2 does not
include a category of complaints that are “totally
without merit”, whereas the English bill does.
There should be some consistency of approach
between English and Scottish law in that respect,
and we should be able to deal with frivolous and
vexatious complaints at an early stage. If we do
not do so, we might raise expectations that the bill
cannot satisfy. The amendment is common sense
and should be acceptable to the minister.
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Members: No.

The Convener: The choice is for Mr Aitken.
Bill Aitken: Sorry, I meant to say that I press
amendment 168.
Amendment 168 agreed to.
Amendments 169 and
Aitken]—and agreed to.

170

moved—[Bill

The Convener: If amendment 29 is agreed to,
amendment 171 will be pre-empted.
Amendment 29 moved—[Hugh Henry]—and
agreed to.
Section 2, as amended, agreed to.
After section 2
Amendment 30 moved—[Hugh Henry]—and
agreed to.
Section 3 agreed to.
Section 4—Determining nature of complaint
Amendments 172 and
Aitken]—and agreed to.

173

moved—[Bill

The Convener: At this point, we will have a
short break of three or four minutes.
15:17
Meeting suspended.
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15:26
On resuming—
The Convener: Amendment 192, in the name of
John Swinney, is grouped with amendments 193
to 201, 203 to 205, 207 to 216, 202, 217 to 220
and 222 to 224. I draw members’ attention to the
pre-emption information in the list of groupings.
Mr Swinney: I reassure the committee that, if
the minister gives the amendments in the group,
which are all in my name, the enthusiastic
welcome that he gave earlier to some of Bill
Aitken’s amendments, I will be ready to move, in
the conventional fashion, to accept the minister’s
guidance.
In paragraph 70 of the committee’s stage 1
report on the bill, the committee accepted and
agreed with the Government’s view, as proposed
in the bill, that conduct and service complaints
should be separated. However, the report stated
that opinion was divided on the issue and asked
the Government to make clear how greater
distinction could be drawn between conduct and
service complaints. I have looked through the
amendments that the minister has lodged on that
issue, but I am not clear how the Government is
responding to that point. My amendments are
designed to create a single destination for conduct
and service complaints—they would give the
commission the ability to determine conduct and
service complaints.
I draw to the committee’s attention the evidence
that it was given on 23 May 2006 by Mr Neil
McKechnie, who was one of the members of the
public who gave evidence. He stated:
“Many cases that start off as service complaints can
migrate into more serious matters.”—[Official Report,
Justice 2 Committee, 23 May 2006; c 2469.]

That was a particularly compelling piece of
evidence, which was reinforced by the evidence of
the former Scottish legal services ombudsman,
Mrs Costelloe Baker, who said:
“The split between service complaints and conduct
complaints confuses the profession and it certainly
confuses service users and people who come into contact
with the profession. The split that is proposed in the bill will
increase the confusion on both sides.”—[Official Report,
Justice 2 Committee, 16 May 2006; c 2375.]

That is the context for my amendments.
It is important that the way in which individuals
complain about how they access and obtain legal
services and the consequent issues that arise
from that are dealt with as seamlessly as possible
in the bill. In the debate on an earlier group of
amendments, the minister said that the bill’s
objective is to ensure an “independent and
transparent” process. I agree heartily with that
aspiration. The ability to create an independent
and transparent process would be assisted
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formidably if we ensured that the commission
determined conduct and service complaints. That
would give the public an absolute reassurance that
the process was independent and transparent.
15:30
My amendments largely relate to the objective of
giving the commission the ability to determine
conduct complaints as well as service complaints.
I draw the committee’s attention to amendment
198 in particular. The amendment makes it clear
that, once the commission has upheld a conduct
complaint, it must remit the matter to the relevant
professional organisation, which must then
determine any sanction to be applied. Amendment
198 would ensure that, although the commission
would determine conduct complaints, any sanction
or penalty would be for the profession to decide. It
is the profession that admits members, and my
amendments in no way question the ability of the
profession to determine who should be in the
profession and who should not, depending on the
way in which a conduct complaint has been
determined.
I want to make two more points in support of my
amendments. In late August, the media picked up
on the fact that the Law Society of Scotland had
had to erase from the records of about 250
solicitors reprimands for what the Law Society had
considered to be unsatisfactory conduct. Such
findings of unsatisfactory conduct had been put on
solicitors’ records over a three-year period. After
steps had been taken towards having the findings
scrutinised in the courts, the Law Society accepted
that it had overstretched its powers and
responsibilities in reaching the findings and had to
withdraw them.
I use that example simply to demonstrate that
the Law Society’s record of handling issues
relating to conduct is far from exemplary. On many
occasions, the Law Society has been concerned
about the conduct of individual solicitors but it has
had to erase its findings from those solicitors’
records because they were ill-founded.
The committee would be well advised to take the
precaution of supporting my amendments, as they
would ensure that the commission was able to
take independent decisions in respect of such
complaints. Obviously, the Law Society would not
have concluded without particularly good reason
that those solicitors had to have a finding of
unsatisfactory conduct placed against their names.
However, the society was subsequently unable to
sustain its findings, and I therefore question its
ability to handle conduct complaints as set out in
the bill as it stands.
Finally, I draw the committee’s attention to the
current debate within the profession over whether
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it should retain its obligation under section 1 of the
Solicitors (Scotland) Act 1980 to act in the public
interest. The profession is debating whether the
bill that we are discussing and various other
issues make it appropriate for the profession to
retain that obligation, or whether the Law Society
and other professional organisations should
operate to promote the interests of the profession
rather than to respect the public interest obligation.
The debate has been played out in the media—
for example, in an article in The Scotsman on 4
July and in the Scottish Law Gazette. If we are to
reform the way in which the profession is
regulated and to reflect all the issues, we will have
to bear that debate in mind.
It might be time to allocate to the commission,
rather than to the professional organisations,
responsibility for guaranteeing the public interest
in relation to questions about a solicitor’s conduct.
We should avoid the potential for confusion, by
allowing the professional organisations actively to
promote the interests of their members and by
allowing the commission to determine what is in
the public interest in relation to conduct and
service complaints. The Parliament has a timely
opportunity to do that and to allow the profession
to take the stance that it wants to take on the
matter.
I move amendment 192.
Bill Aitken: I understand the logic behind Mr
Swinney’s proposals. However the fact that there
has been a disturbingly high number of cases
does not necessarily mean that there is a serious
problem, given that most of the reported incidents
were fairly minor.
Mr Swinney has not considered that a
determination about disciplinary action would be
made by the Scottish Solicitors Discipline Tribunal,
which is sufficiently detached from the Law
Society. Mr Swinney is right to express concern,
but the level of concern that there has been
historically does not justify the action that he
proposes.
The Convener: I understand that the Law
Society does not have the power to note a finding
of unsatisfactory conduct on internal records—the
purpose of the proposed court action was to
determine that. That is a procedural matter, which
has nothing to do with how the society handles
complaints, but perhaps Mr Swinney will comment
on it when he winds up the debate.
Hugh Henry: So that Mr Swinney can be in no
doubt about our conclusion, I should say that we
do not accept his proposals. However, I commend
him and the clerking team for producing wellcrafted and precise amendments, although I do
not support them. They have worked hard.
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The amendments in Mr Swinney’s name would
jeopardise the commission’s role in operating
informal,
consumer-friendly
procedures,
encouraging mediation and dispute resolution at
source and focusing on redress for complainers. It
is a mistake to suggest that the skills and
procedures that are needed for investigating
service complaints are transferable to the
investigation of conduct complaints. Allegations
about a practitioner’s conduct carry the risk of a
range of disciplinary sanctions up to and including
the practitioner’s loss of livelihood, which is a
serious sanction. A finding against a practitioner
that would trigger such sanctions would be likely to
lead to more formal adversarial procedures—even
if the sanctions were imposed by the professional
body—and I am not sure that that is what we are
trying to encourage by setting up the commission.
The professional organisations and the Scottish
Solicitors Discipline Tribunal are skilled at
performing their roles and should be left to do the
job.
In response to John Swinney’s comments on
unsatisfactory conduct, the bill will create a new
category of unsatisfactory professional conduct
and ensure that the Law Society can discipline its
members if it is appropriate to do so.
John Swinney talked about complaints that
progress from being about service to being about
conduct, but that would continue to happen if his
amendments were agreed to. He proposes that a
complaint that was first considered by the
commission would be passed to the Law Society
so that disciplinary action could be considered, but
the efficacy and necessity of such an approach
are not clear to me. Indeed, his proposal is
contradictory, in that it would leave the final
determination of cases to the Law Society, whose
handling of complaints he says has been “far from
exemplary”.
The regulatory bodies set the standards of
conduct for members of the profession, and they
are—notwithstanding John Swinney’s concerns—
best placed to assess shortcomings. The
commission could be distracted from its focus on
consumer redress if it had to consider the
demands of formal trials of practitioners.
The remedy that has been proposed could leave
most people dissatisfied. It is clear that the
professional bodies would be unhappy about
losing their role of investigating their members’
conduct. Such a role is a key part of the remit of
any body that is responsible for setting and
maintaining standards of conduct and discipline.
Furthermore, some complainers could think that
the proposals, in leaving the sanctions to be
imposed by the profession, still do not go far
enough. They may think that a principle has been
upheld but that the sanction is inadequate and
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may still blame the Law Society. We could
therefore end up with the worst of both worlds.
There is also a weakness in the amendments, in
that conduct complaints are seen as separate from
subsequent decisions on sanctions. One could
conceive of situations in which the commission
would have to carry out a substantial amount of
work in order to determine whether there was a
conduct complaint and would then pass the
complaint to the Law Society. The question of
what sanction the Law Society would impose
would then have to be asked. Would it simply
accept the commission’s recommendation on the
grade of the conduct complaint, or would it have to
satisfy itself and carry out another investigation to
determine whether the conduct complaint was
serious enough for someone to be struck off, or
whether it simply merited a warning? If the Law
Society did not have all the facts and had not
satisfied itself about the circumstances, I wonder
how it could make a relevant judgment on the
severity of the sanction. There would be two
investigations into the same complaint. It would be
odd for the commission to investigate the merits of
conduct complaints but not set rules of
professional conduct or impose sanctions for
breaches of rules. If there is logic in John
Swinney’s argument, sanctions should lie with
those who investigate cases. However, given the
potential severity of sanctions, there would be a
whole new series of appeals. We are not talking
about financial penalties only—the issue goes
beyond that, as a person could lose their
livelihood.
There is no good argument in favour of what has
been proposed, which could continue the
confusion and involve more bureaucracy and
work. The committee’s stage 1 report on the bill
was correct to endorse the basic distinction
between service and conduct matters. I
understand what John Swinney has said, but I
hope that, having reflected on the matter, he will
conclude that his proposals might add to, rather
than resolve, the problem.
Mr Swinney: The convener mentioned the Law
Society not having the power to note findings of
unsatisfactory conduct, which is my understanding
of the position. It does not augur well for the
handling of conduct issues if the Law Society is
taking action that it has no foundation for taking. I
say that to illustrate the point that it would be
better for a robust independent process to handle
such issues.
I appreciate the minister’s comments on the
well-crafted and precise nature of the
amendments, although the committee clerks are
entitled to much more praise than I am for them.
There is a contradiction in the minister’s
arguments. He raised the spectre of the
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commission sustaining a conduct complaint
against a practitioner and the Law Society, in
determining a sanction, having to be satisfied that
the commission had properly upheld the
complaint.
15:45
Throughout these proceedings, in response to a
number of amendments that Mr Aitken has lodged,
the minister has said, in effect, that we should
have confidence in the commission and believe
that it is going to take robust decisions. I am
making that assumption that the commission will
be able to take robust decisions. However, in the
most extreme examples I cannot see how the
commission could determine who should be, or
should not be, a member of the profession. There
must be a limit.
The minister said that complainers might not be
happy with the sanctions that the professional
organisation agrees. Given my experience, I think
that it is unlikely that all complainers will be happy
with all decisions taken in the process. However,
we have to ensure that we have a reliable, robust
and definitive process. I believe that my
amendments would help to create an
“independent and transparent” process, if I may
again use the phrase that the minister used
earlier.
During the stage 1 debate in the chamber I
raised a point on which the minister kindly wrote to
me on 15 September. It relates to some of the
provisions in the bill that are not a million miles
away from what I am concerned about. I believe
that the minister has copied to members of the
committee the letter that he wrote to me. I assume
that, later in the proceedings, he will move and
press amendment 96, which will add further
provisions to section 16(6), whereby the
commission will have the ability to direct a
professional organisation to comply with a
commission report about a conduct investigation
that that professional organisation has carried out.
The bill already gives the commission the power
to look into the way in which a conduct complaint
has been handled and to direct the professional
organisation about how that complaint should be
administered. Now the minister wants to provide
for the commission to be able to seek redress.
I am attracted by the proposals that the minister
is making—I quite like them and I hope that he will
press them. However, amendment 96 in effect
acknowledges that the commission could become
involved in conduct complaints. I want to ensure
that that is provided for comprehensively, rather
than in a limited fashion under the existing
provisions of section 16, which would be
enhanced by amendment 96.
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The Convener: The question is, that
amendment 192 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

I move amendment 31.

Maxwell, Mr Stewart (West of Scotland) (SNP)

Amendment 31 agreed to.

Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 192 disagreed to.
Amendment 193 not moved.

Section 5, as amended, agreed to.
Section 6—Services complaint: notice and
local resolution or mediation
The Convener: Before calling amendment 195,
I point out that, if amendment 195 is agreed to,
amendment 32 will be pre-empted.
Amendment 195 not moved.
Amendment 32 moved—[Hugh Henry]—and
agreed to.

Bill Aitken: With amendment 174 I am seeking
to ensure that there is a degree of reciprocation. It
takes two to tango. The legislation imposes a duty
on the commission to co-operate and liaise with
professional organisations. Is it not therefore
appropriate that organisations should do likewise?

The Convener: Amendment 33, in the name of
the minister, is grouped with amendments 34 to
38, 40, 41, 61, 67, 73, 74, 79, 80, 97, 98, 111, 112
and 143. I draw members’ attention to the
information on pre-emptions.

Hugh Henry: I do not know what has happened
to Bill Aitken, because 174 is a constructive
amendment. It makes sense for the professional
bodies, as well as the commission, to be under a
duty to co-operate and liaise in the handling of
hybrid complaints. An express duty would reduce
the possibility of obstructive behaviour. I support
amendment 174.
Bill Aitken: I thank the minister for his
magnanimous gesture.
Amendment 174 agreed to.
Section 4, as amended, agreed to.
Section 5—Complaint determined to be
conduct complaint
The Convener: Amendment 31, in the name of
the minister, is grouped with amendments 32, 65,
75, 77, 78, 90, 91 and 100. I draw members’
attention to the information on pre-emption that is
given in the groupings list.
Hugh Henry: The amendments in this group
will, in the interests of transparency, require the
commission and its determination committees to
give reasons for a variety of key decisions.
Schedule 3 contains a rule-making power for the
commission to regulate such matters. Amendment
100 confines that power expressly to situations in
which the bill as amended would not require
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Amendment 194 not moved.

The Convener: Amendment 174, in the name of
Bill Aitken, is in a group on its own.

I move amendment 174.



reasons to be supplied. The other amendments
will require that reasons must be given when, for
instance, a complaint is categorised as a service
complaint or a conduct complaint or a binding
determination is made on a service complaint.

FOR
AGAINST
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Hugh Henry: Amendment 33 will disapply the
requirement to refer complaints back for resolution
at source and for mediation by the commission if
the complainer is a public body or office holder.
Such a requirement would not make sense where
there was no dispute arising from a previous
relationship between the parties but the
complainer was, in the public interest, simply
drawing a matter to the commission’s attention.
Amendments 35, 36, 73, 79, 80, 97 and 111 are
consequential on amendment 34, which will split
section 6 into two separate sections. That means
that various references to section 6 elsewhere in
the bill will need to be corrected.
Amendment 37 will require the commission to
proceed to formal determination of any service
complaint from a public body or office holder. That
is because the alternatives to proceeding to
determination, such as mediation or proposal of a
provisional settlement, are not appropriate where
there is no personal dispute between the parties.
Amendments 38 and 40 will require the
commission to offer, for service complaints from
members of the public, a proposed settlement that
will become binding if it is accepted by all parties.
Such a requirement supports our policy of making
initial complaint handling as informal and as
consensual as possible. We envisage that initial
investigations and proposed settlements will be
carried out by commission staff. If a settlement is
not accepted by all parties, the case will be
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referred to a determination committee of
commission members for a binding determination.
Amendments 41, 61, 67, 74, 112 and 143 are
minor technical amendments that result from the
insertion, by amendment 40, of new subsections
into section 7.
Amendment 98 is an ancillary provision that will
permit the commission to use its rule-making
powers to regulate how a provisional decision is to
be made and accepted.
I move amendment 33.
Amendment 33 agreed to.
Section 6, as amended, agreed to.
Amendment 34 moved—[Hugh Henry]—and
agreed to.
Section 7—Services complaint: Commission’s
duty to investigate and determine
Amendment 196 not moved.
Amendment 35 moved—[Hugh Henry]—and
agreed to.
Amendment 197 not moved.
Amendments 36 to 38 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 39, in the name of
the minister, is grouped with amendment 60.
Hugh Henry: Amendment 39 requires the
commission to determine whether to uphold a
service complaint according to what it
“considers is fair and reasonable in the circumstances”.

The fairness and reasonableness test is
mentioned explicitly in section 8, which deals with
decisions about redress once a complaint has
been upheld, but, as the committee knows, it is not
mentioned explicitly in section 7. I do not want the
idea to emerge that decisions on whether to
uphold a service complaint do not need to be fair
and reasonable. The amendment has been lodged
to remove any doubt.
Amendment 60 further defines what is meant by
“fair and reasonable” by specifying that it includes
taking into account relevant law, such as the law
on negligence, and professional rules and codes
of practice.
The Executive has listened carefully to the
concerns of professional indemnity insurers about
the absence of an explicit role for the law of
negligence, but I consider that there would be
serious problems with requiring the commission to
separate negligence aspects from wider aspects
of inadequate professional services and
adjudicating on complaints. The task would involve
potentially complex legal analysis, which would be
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cumbersome for the majority of small complaints.
It would add to the commission’s costs and would
bog down its administration.
There could also be legal problems with such a
move. The commission is currently designed as a
specialist consumer complaints-handling body,
which is focused on awarding redress. If it moves
towards being a body that makes findings of
professional negligence against practitioners, that
could change the regulatory nature of the
commission and might have ECHR implications.
For example, we might have to introduce separate
decision-making procedures for the negligence
aspects.
Amendment 60 moves as far as I think we can
move towards providing reassurance about the
nature of the criteria that the commission will
apply. Of course, as with any new start, that will
have to adapt and change. That should be viewed
positively and what is involved should be made as
clear as possible so that people can make the
adjustment.
Amendment 60 does not require the commission
to identify negligence complaints separately but,
by requiring it to take the law of negligence into
account, the amendment should ensure that
awards made by the commission are broadly in
line with those that would have been made by a
court in the same circumstances. I do not see any
reason to believe that in practice the commission
will hand out large sums of money to complainers
who would not have succeeded in negligence
actions.
I move amendment 39.
Amendment 39 agreed to.
Amendment 40 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 175, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: The purpose of amendment 175 is
to probe whether both the complainer and the
practitioner may make oral representations on a
complaint. Section 7 requires the Scottish legal
complaints commission to give both the
complainer and the practitioner the opportunity to
make representations on a complaint but is silent
on whether those representations may be written
or oral. The purpose of moving the amendment is
to seek clarification from the minister.
I move amendment 175.
Hugh Henry: I understand what Bill Aitken is
saying. An oral representation can be considered
and a hearing can be held when that is deemed
appropriate. We believe that the matter is best left
to the commission’s discretion so that it holds
hearings as appropriate and when necessary. I do
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not believe that it is right that the complainer or the
practitioner should have an automatic right to a
hearing. That could be a heavy drain on
commission resources. I sympathise with the
principle of what Bill Aitken is saying but the
practicalities could be onerous, so I urge the
committee to resist amendment 175.
16:00
Bill Aitken: On the basis of what the minister
has said—that an oral representation would be
competent—I will not press amendment 175.
Amendment 175, by agreement, withdrawn.
Section 7, as amended, agreed to.
Section 8—Commission upholds services
complaint
Amendment 41 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 176, in the name of
Bill Aitken, is grouped with amendments 177, 178,
47 to 51, 55 to 57, 182, 59, 183 and 68 to 72.
Before I call Bill Aitken to speak to and move
amendment 176, and to speak to the other
amendments in the group, I draw members’
attention to the pre-emption information on the
group.
Bill Aitken: Amendment 176 attempts to clarify
the legal relationship. In effect, the amendment
would ensure that steps to be taken under section
8(1) could apply only where the complainer is the
client of the practitioner complained against. The
provisions of sections 8(2)(a) to 8(2)(d), which
relate to the repayment of fees, rectification at the
practitioner’s own expense, completion of other
work and payment of compensation, are all clientfocused actions. The effect of amendment 176
would be to ensure consistency and client focus
throughout section 8.
Amendment 177 clarifies the nature of the
activity undertaken by the Scottish legal
complaints commission under section 8. It simply
seeks to harmonise the phraseology used
elsewhere. Amendment 182 is consequential.
I move amendment 176.
Hugh Henry: The Executive amendments later
in the group fully implement the policy that redress
in respect of upheld service complaints should be
given to third-party complainers, where they have
been directly affected by the service or conduct of
practitioners. Amendment 176, in the name of Bill
Aitken, is diametrically opposed to that policy, and
proceeds on the basis that only the client should
be able to receive the redress. I would argue that
there could be relatively common situations in
which redress for third parties is important—for
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instance, where the client is a trustee or executor
but the party who has suffered the loss is a
beneficiary.
On amendments 177, 178, 182 and 183, I
believe that the distinction between a
determination and a direction is entirely clear. To
determine, or make a determination, is to reach a
decision on a complaint. To direct, or make a
direction, means to order action to be taken—for
example, in relation to redress. I believe that there
is no ambiguity whatever. The terminology used
has been chosen carefully. It is, and must be,
consistent with the parent legislation. Therefore, I
invite Bill Aitken not to press his amendments.
Amendment 47 provides for remedial action in
respect of a service complaint to be taken in the
interests of the complainer, rather than the client,
to cover a situation where the complainer might
not be the client. Amendments 48 to 51 amend
section 8 to permit compensation in respect of a
service complaint to be awarded to a directly
affected complainer, rather than exclusively to a
client. Amendments 55 to 57 and 68 to 72 make
consequential changes to sections 8(3) and 10,
which deal with taking account of previous awards
of compensation by the Scottish legal complaints
commission and the court.
Amendment 59 corrects a small grammatical
error in section 8(7), where Scottish ministers
were mistakenly referred to in the singular.
Bill Aitken: The minister appears to be
attempting to legislate for a catch-all situation.
There would certainly be an injustice if the
circumstances that he envisages were to arise, but
a legal remedy would be available to any injured
third party under the common law of reparation, so
there would be no difficulty. He seeks to expand
widely the powers of the commission under the
bill, and that is a dangerous course of action to
take. We must ensure that there is proper and
appropriate compensation for an injured party, but
there must be a client relationship, and what the
minister is seeking to do makes the position much
wider. To my mind, that is unwise, so I will press
amendment 176.
The Convener: The question is, that
amendment 176 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 176 disagreed to.
The Convener: Amendment 42, in the name of
the minister, is grouped with amendments 43 to
46, 53, 54 and 58.
Hugh Henry: Amendments 43 to 46 are minor
drafting amendments. The other amendments in
the group fine tune the provisions in the bill that
deal with the situation in which a legal practitioner
who is the subject of a service complaint is
employed by another lawyer or legal practice. That
employer is referred to in the bill as the employing
practitioner.
Amendments 42 and 53 provide for a new
subsection (2A) to be inserted into section 8 to
replace subsection (6), which amendment 58
removes. The new subsection requires any
direction by the commission on a service
complaint that orders a reduction of fees or outlays
or the carrying out of remedial or other work to be
made against the employing practitioner, not the
employee. That is required because it is the
employer who receives the proceeds of the
relevant business activities and controls the work.
The new subsection takes a more sophisticated
approach to compensation, under which the
commission will be able to order that part or all of
the compensation be paid by the employee
practitioner if it considers that to be appropriate.
The provision may be used to reflect the level of
personal culpability, for instance, if the employee
acted contrary to the employer’s express wishes
or instructions.
Amendment 54 is a small technical amendment
that is designed to ensure that any previous
awards of compensation that the commission
takes into account arise from the same
practitioner-client relationship.
I move amendment 42.
Amendment 42 agreed to.
Amendment 43 moved—[Hugh Henry]—and
agreed to.
Amendment 177 moved—[Bill Aitken].
The Convener: The question is, that
amendment 177 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
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Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 177 disagreed to.
Amendment 44 moved—[Hugh Henry]—and
agreed to.
Amendment 178 moved—[Bill Aitken].
The Convener: The question is, that
amendment 178 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 178 disagreed to.
Amendments 45 to 48 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 179, in the name of
Jackie Baillie, is grouped with amendments 180,
181 and 184. I point out that, if amendment 179 is
agreed to, amendment 180 will become an
amendment to leave out £15,000 and insert
£5,000.
Jackie Baillie (Dumbarton) (Lab): I intend to
move amendment 179 and speak to amendment
181; I will leave Bill Aitken to do his own talking.
Amendment 179 seeks to change the maximum
level of compensation from £20,000 to £15,000.
Like the committee, I accept that the commission
should be able to deal with negligence claims—
that is appropriate. My difficulty arises with the
level of compensation and the lack of justification
for setting the maximum level at £20,000. The
minister’s letter to the committee of 6 September
was helpful in setting out some of the detail of the
thinking that underpins that maximum, but that
illumination made me more convinced that the
evidence base is not as strong as it needs to be,
hence amendment 179.
I expect that the minister will rightly ask me why
the level should be set at £15,000. I contacted the
brokers for the master policy, who provided me
with figures for the level of claims in any given
period. It is interesting that the majority—I confess
that I do not have the precise figure, but it was
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either 55 per cent or 57 per cent—of claims were
settled below £1,000.
Claims are banded from zero to £1,000; up to
£5,000; up to £10,000; up to £15,000; and from
£15,000 to £20,000. That is very wide of the
£6,000 to £20,000 scale suggested in the
minister’s letter, so I do not quite get how we
marry that up. If we include all the claims settled
up to the £15,000 level, we cover almost 90 per
cent of all claims. A small handful rest in the
£15,000 to £20,000 category. It is difficult to know
the distribution—whether they are nearer the
£15,000 mark or the £20,000 mark—but in many
cases expenses will have been included. Again,
there is no indication of the level.
In essence, the figure of £20,000 is not
supported by robust evidence. The level of
£15,000 would be more proportionate. It would
capture the overwhelming bulk of complaints and
is more justified, based on the evidence. The
Executive prides itself on evidence-based policy
making, so I invite it to reflect again on the figure.
The alternative suggestion that has been made
is that the £20,000 maximum reflects the level of
compensation available in England and Wales. If
that is the case, I suggest that the terms of my
second amendment—amendment 181—should be
attractive to the minister. In essence, amendment
181 seeks to mirror, in the main, clause 110 of the
draft Legal Services Bill at Westminster.
Amendment 181 is about ensuring that the total
value of any direction should remain at £20,000;
the key difference is that I have included fees and
outlays in the limit. To use the minister’s words in
relation to another issue, it is fair and reasonable.
It is more proportionate and is in line with
proposals for England and Wales.
I have given the minister a choice: amendment
179, which sets a new upper limit; or amendment
181, which is in the spirit of the Executive’s
intention, but sets out what must be included
within that upper limit. Either amendment would
do.
I move amendment 179.
Bill Aitken: I must say how impressed I am with
the research carried out by Jackie Baillie, although
it is no surprise, as we are not talking about
massive negligence claims in respect of someone
providing a faulty title. Basically, we are talking
about service complaints, the vast majority of
which will be settled at a fairly nominal figure. The
minister accepted that argument in 2004, when the
figure was last considered and was fixed at
£5,000, which is exactly the figure that I have
incorporated in amendment 180. There is no
justification for a £20,000 limit. The £5,000 limit
has been in force for a fairly short period. The
issues that have been dealt with under the
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legislation are such that the vast majority of claims
will be settled for a fairly nominal amount. I do not
know where the £20,000 figure comes from. I
await the minister’s response with interest.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I have considerable sympathy
with Jackie Baillie’s amendments. However, when
she winds up, will she indicate whether she will
move both amendments, because as far as I can
tell they are not incompatible? Obviously, her
response will come in the light of the minister’s
comments. We may well be able to have a
maximum compensation amount of £15,000,
within an overall window of £20,000 including fees
and outlays, to make the position consistent with
that in England and Wales.
The
committee
has
received
many
representations on the perceived threat, in
particular to small firms, but also to firms that carry
out business that attracts a higher than
proportionate number of complaints. I am
sympathetic to Jackie Baillie’s comments about
the real rationale behind the overall sum.
Some people have commented, wrongly, that
£20,000 is the typical amount that the commission
will hand out, but, of course, that is not the case.
There has been misinterpretation by some. I am
not questioning the motives of those who have
misrepresented the level. I am just saying that that
has happened.
I will be interested to hear the minister’s
response. It is right to set a level that allows an
individual who has been the victim of bad service
to have all the fees and outlays reimbursed plus
compensation. I am sympathetic to both
amendment 179 and amendment 181, which is
why I asked whether Jackie Baillie will be pressing
both of them. However, I will listen to the minister’s
further justifications.
16:15
The Convener: Do you have a comment on
amendment 180?
Jeremy Purvis: I do not think that amendment
180 is appropriate.
Mr Stewart Maxwell (West of Scotland) (SNP):
As committee members know, the matter was the
subject of much discussion during the stage 1
process and in the stage 1 debate. Like Jeremy
Purvis, I agree that there has been too much focus
on the £20,000 figure and not enough on the fact
that it is a maximum. As Jackie Baillie rightly
pointed out, the vast majority of claims are for
about £1,000.
My comment is more of a question for Jackie
Baillie. Why should we choose £15,000 rather
than £20,000? She stated that approximately 90
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per cent of claims would be dealt with by the
£15,000 figure. Given that the motivation is to
make it much easier for customers—in this case,
the clients or the complainers—not to have to go
to court in cases in which the claim is above the
maximum level, why should we choose a figure
that encapsulates only 90 per cent? Why should
we not go for a higher figure that encapsulates
more than 90 per cent of those who are caught in
the situation? I am not sure about the logic of
catching 90 per cent rather than 95 per cent, 99
per cent or even 100 per cent. Perhaps Jackie
Baillie could explain that.
Maureen Macmillan (Highlands and Islands)
(Lab): I seek clarification of the level of fees and
outlays that might have to be refunded. Because
of the level of house prices nowadays,
conveyancing fees are fairly substantial and, if the
fees and outlays had to be refunded, there might
not be much left out of £15,000 or £20,000 for the
compensation payment. I need to know more
about the level of fees before I comment further.
Hugh Henry: A number of different points have
been made during the discussion. On the genesis
of our proposal, I simply refer members to the
evidence that I gave to the committee, which is on
the record in the Official Report. The proposal
arose from discussions with representatives of the
Law Society of Scotland, albeit that there are
different opinions within the legal profession about
the proper level and what the figure should be.
On whether the figure should be £20,000,
£15,000 or £5,000, Stewart Maxwell and Jackie
Baillie are right to say that there has been too
much focus on the maximum figure, which would
be paid out in only a very small number of cases.
The vast majority of payments will be at the lower
end of the scale. If someone has done something
so bad that the commission thinks that a figure
higher than £5,000 is justified, surely it is right that
the person who suffered is adequately
compensated. It would be entirely wrong to
suggest that we should try to minimise the figure in
cases in which someone has suffered loss,
distress and so on.
We can argue about whether the figure should
be £20,000, £50,000 or £100,000, but what we are
talking about is a level that reflects the payments
that people might think reasonable depending on
the circumstances. As I did in my previous
evidence giving, I can only refer the committee to
the situation of the Financial Ombudsman Service.
The fact is that very few, if any, of the payments
that are made in that regard are made at the
maximum limit. However, we are talking about not
the norm but the exception. My worry is that where
someone has suffered exceptionally, they may not
be compensated adequately.
The existing compensation limit of £5,000 is
perfectly adequate to deal with inconvenience and

2796

distress, and to cover any small associated
financial cost. However, the proposal would permit
only the very smallest of negligence claims to be
incorporated into a service complaint that was
made to the commission. We should remember
that people can suffer substantially from
negligence. In the case of a house purchase for
example, we know that people can suffer
significant loss. It is right that we should reflect on
those extreme or exceptional circumstances. In
the context of negligence claims, £20,000 is not a
large amount.
As Stewart Maxwell said, the figure is not an
average but a maximum. I have also said that the
average figure will be much lower. The proposal
will allow the majority of negligence cases that
cannot be settled with insurers to be absorbed
within the commission’s remit, if the complainer so
chooses. Obviously, if someone has suffered
exceptionally, they have the right to go to court to
get proper redress. We must remember that, in
today’s prices, £10,000, £15,000 or £20,000 are
relatively low sums. We are trying to encourage
the settlement of cases at those levels without the
need to go to court.
Amendment 181 might look like an attractive
compromise, but its proposal is not in the interests
of complainers. Maureen Macmillan hit the nail on
the head. The amendment follows the approach
that was taken in the draft Legal Services Bill for
England and Wales by proposing to set an upper
limit of £20,000 for the financial redress that can
be awarded to complainers, including the rebate of
fees.
We take the view that the amount by which a
complainer has been overcharged should not
serve to reduce the amount that the complainer
would otherwise be awarded in compensation. If
someone has suffered loss, the calculation of the
loss should be carefully thought through. In effect I
am saying that, if someone loses their shirt
because a lawyer has given them bad advice, the
lawyer should compensate for the loss of the shirt.
If the lawyer has charged someone for advice, he
should also have to repay the overcharged
amount.
The point that Maureen Macmillan made is that,
in complex or lengthy transactions, the amounts
that are charged in fees can be substantial. I
understand from the Law Society of Scotland that
on occasion, when fee rebates are taken into
account, it has awarded more than £20,000 under
the existing arrangements. It would be a
regressive step if we were to prevent that from
continuing. Applying the limit of £20,000 across
the board, as amendment 181 proposes, would
lead some complainers to lose their proper access
to justice. Instead of being able to get complete
redress under the more informal complaints-
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handling arrangements, they would have to go to
court to get back the substantial fees that they had
paid out to the lawyer. I understand that even the
Law Society of England and Wales considers that
the £20,000 limit in the UK bill should not include
fee rebates. I also understand that the limit that
has been set on that basis may not survive the
passage of the bill.
On amendment 184, our policy intention is that,
in an action for negligence, when calculating any
damages that may be due, the court should take
account of any award of compensation that the
commission makes. We expect the courts to do
that. However, it is going too far to set a
mandatory £1 for £1 reduction. For example, when
the commission includes in its determination a
determination on the amount of compensation, it
should do so on the basis of what is fair and
reasonable in the circumstances. It may not
always be the case that what is fair and
reasonable in the circumstances of a complaint
before the commission is relevant to the court in
making its decision on an award of compensation.
We do not wish to tie the hands of the court by
requiring it to take account of any element of
compensation that is not pertinent to the award
that it decides to make.
I hope that I have given an explanation and
some assurances. I reiterate that there is an issue
about justice for complainers, which needs to be
upheld in the bill.
Jackie Baillie: I have no difficulty with the
minister’s contention that the issue is about justice
for complainers in the system; in fact, the entire bill
is about ensuring that there is justice for
complainers in the system. However, we must
ensure that the system is fair and reasonable to all
parties.
I will deal with some of the points that have been
made and will finish up with the minister’s point
about what the Law Society of England and Wales
has said, which is a point of discussion and
debate. On Jeremy Purvis’s comments, my
reasoning for lodging two amendments on the
issue—I realise that they are not mutually
exclusive—is that they are different approaches to
the same problem. I wanted to provide a choice
and therefore stimulate debate about the most
appropriate approach. At the end of what I have to
say, I will, I hope, enlighten members as to the
approach that I intend to take.
Nobody in the room has a difficulty with the
minister’s principle, but to take his argument to its
logical conclusion, we would have no upper limit at
all and so perhaps no requirement for anybody,
even those who were pursuing a substantial sum
of money, to go to court. Therefore, the issue is
what is proportionate in the circumstances and
what counts as a substantial sum that would
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trigger the process of the matter being raised in
the courts rather than with the commission.
I say to Stewart Maxwell that I chose the figure
of £15,000 because that would capture the bulk of
cases. The majority of claims are for much smaller
sums. Therefore, some of the scenarios that the
minister paints, in all but a limited number of
circumstances, would not arise. It is important that
we send out that signal, because I know that there
are fears about the consequences of the limit,
although in many cases they may well be
unfounded.
Maureen Macmillan and the minister mentioned
the level of fees and outlays. If they cared to look
at the provisions in the draft Legal Services Bill,
they would see that there are two separate
elements. One is about fees and outlays; the
second is about technical outlays or fees when a
person has to fix the first problem. My
understanding is that the Law Society of England
and Wales believes that, for the totality of those
fees and outlays, the sum of £20,000 would be
inappropriate and inadequate to cover all
circumstances. Often, the fees and the technical
outlays that are required to fix the first problem are
enormous and go well beyond £20,000. I accept
that absolutely. I thought that that argument might
be deployed, which is why I left out of amendment
181 those further outlays or fees—it mentions only
the fees and outlays that are incurred in the first
place.
Given
the
substantial
difference
in
understanding of what the Law Society of England
and Wales has said, I am happy to withdraw
amendment 179 and not to move amendment 181,
to allow further discussion on what is an important
issue. We should take the time to get the bill right.
If the committee is so minded, that might be a
sensible approach.
Amendment 179, by agreement, withdrawn.
Amendment 180 moved—[Bill Aitken].
The Convener: The question is, that
amendment 180 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 180 disagreed to.
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Amendments 49 to 51 moved—[Hugh Henry]—
and agreed to.
16:30
The Convener: Amendment 52, in the name of
the minister, is grouped with amendments 62 to
64. I draw attention to the pre-emption information
on the group.
Hugh Henry: Amendment 52 deals with a
situation in which, following investigation of a
service complaint, the Scottish legal complaints
commission considers that the practitioner
concerned may lack competence in an area of the
law or legal practice. The amendment enables the
commission to report its concern to the relevant
professional body. The professional bodies will
continue to lead on legal education and training as
part of their conduct remit.
Amendments 62, 63 and 64 are minor
amendments to section 9, which ensures that both
practitioner and complainer are sent copies of any
such report as well as copies of any determination
or direction on the complaint.
I move amendment 52.
Jeremy Purvis: If the commission considers
that the practitioner does not have sufficient
competence but the professional body considers
that they do, will that not cause difficulties? Their
professional body may determine that they are fit
to practise but the complaints body for complaints
about inadequate professional services may
consider that they are not.
Hugh Henry: That takes us back to an earlier
discussion about which body should determine
whether someone’s livelihood is removed. John
Swinney touched on that issue.
Amendment 52 enables the commission to
report its concern to the relevant professional
body. However, we believe that the professional
body should still lead on legal education and
training; indeed, when there is inadequacy, it
should be the body to address that. I do not think
that a complaints body is well suited to carrying
out the training of the profession. It is well suited to
dealing with the complaints that arise, but I would
expect the Law Society to consider issues of
education and training, which in effect influence
how lawyers conduct themselves. To argue that
the commission should take on that role would be
to confuse its responsibilities.
I give Jeremy Purvis an assurance
amendments will be lodged later at stage 2
will address directions for training by
professional bodies. We still think that
professional body is the proper place for
training and we will address that problem.
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Amendment 52 agreed to.
Amendment 53 moved—[Hugh Henry]—and
agreed to.
Amendment 181 not moved.
Amendments 54 to 57 moved—[Hugh Henry]—
and agreed to.
Amendment 182 not moved.
Amendments 58 and
Henry]—and agreed to.

59

moved—[Hugh

Section 8, as amended, agreed to.
After section 8
Amendment 60 moved—[Hugh Henry]—and
agreed to.
Amendment 198 not moved.
Section 9—Services complaint: notice where
not upheld or upheld
Amendment 61 moved—[Hugh Henry]—and
agreed to.
The Convener: If amendment 183 is agreed to,
amendment 62 will be pre-empted.
Amendment 183 moved—[Bill Aitken].
The Convener: The question is, that
amendment 183 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 183 disagreed to.
Amendments 62 to 65 moved—[Hugh Henry]—
and agreed to.
Amendment 199 not moved.
Section 9, as amended, agreed to.
After section 9
The Convener: Amendment 66, in the name of
the minister, is grouped with amendments 113 and
221.
Hugh Henry: Amendment 66 will enable the
commission to publish reports on service
complaints that have reached a conclusion and on
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their outcomes. That will be helpful in informing
the public and the legal profession about matters
that give rise to complaints and about how the
commission handles key issues. The amendment
will not permit such a report to identify the
complainer without his or her consent, but it will be
possible to identify the practitioner without consent
if the case is exceptional and the commission
believes that it would be in the public interest to do
so.
There will be many instances of isolated service
failure when a decision in the complainer’s favour
and an award of compensation are perfectly
adequate and adverse publicity for the practitioner
may be disproportionate. The impact of reports
that name practitioners would be reduced if that
were done routinely. There may be instances of
serious or repeated lapses from appropriate
standards when publicity is justified.
Amendment 113 will insert a reference to the
reports into section 32. That will add them to the
list of commission publications that cannot attract
liability and defamation unless malice is
established.
As Colin Fox is not present, I will not dwell on
amendment 221. The law already recognises that
there is a strong public interest in favour of
publication in cases of professional misconduct.
Amendment 221 would be more generous to
lawyers than the current position, which I find
strange and which I am not sure is what Colin Fox
intended.
I move amendment 66.
The Convener: When we return to that
amendment, Colin Fox will be able to say
something about it.
Amendment 66 agreed to.
Section 10—Determination under section 7 or
taking of steps under section 8(2): effect in
relation to proceedings
Amendments 67 to 71 moved—[Hugh Henry]—
and agreed to.
Amendment 184 not moved.
Amendment 72 moved—[Hugh Henry]—and
agreed to.
Section 10, as amended, agreed to.
Section 11—Complaint appears during
mediation or investigation to fall within
different category
Amendments 73 to 75 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 76, in the name of
the minister, is in a group on its own.
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Hugh Henry: Amendment 76 is a small
technical amendment. Under section 11, if the
commission is reconsidering how a complaint
should be categorised, mediation or investigation
by the commission is suspended. Amendment 76
makes clear that the suspension is lifted if and to
the extent that the commission confirms that the
original classification is a service complaint.
I move amendment 76.
Amendment 76 agreed to.
Amendments 77 to 79 moved—[Hugh Henry]—
and agreed to.
Amendment 200 not moved.
Section 11, as amended, agreed to.
Section 12 agreed to.
Section 13—Power to examine documents and
demand explanations in connection with
conduct or services complaints
Amendment 80 moved—[Hugh Henry]—and
agreed to.
Amendment 201 not moved.
The Convener: Amendment 81, in the name of
the minister, is grouped with amendments 82, 83,
185, 84 to 89 and 117.
Hugh Henry: Amendment 83 provides the
commission with a new power to recover
documents and information from complainers as
well as from practitioners and firms. The provision
is inserted into section 13. The commission needs
to have proper investigative powers in relation to
all parties to a complaint. Amendments 81 and 82
make consequential amendments to the text of
section 13.
Schedule 2 contains supplementary provisions
relating to the recovery of documents and
information. Amendments 86 to 89 adjust those to
incorporate references to the new power in
relation to complainers.
Amendment 185 is well intentioned but
unnecessary. Legal professional privilege is an
automatic right that not even the courts can
overrule without explicit statutory authority. At the
next meeting of the committee, I intend to move an
amendment that will require the commission to
make provision in its rules to prevent it from
investigating a complaint unless the complainer
has waived any relevant rights of confidentiality.
However, that amendment will not amount to
statutory authority to override legal professional
privilege, which the Executive considers to be of
fundamental importance. I regard amendment 185
as superfluous and hope that Bill Aitken will accept
the assurances that I have given.
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Amendment 84 permits the commissioner to
recover from practitioners costs that have been
reasonably incurred in obtaining documents and
information from them when those are not
supplied on demand and the commission is
required to obtain a court order for their disclosure.
Amendment 85 completes the provisions on
recovery of documents and information by the
commission and enables the commission to obtain
documents and information from third parties that
are not parties to the complaint in question. If such
documents and information are not handed over
voluntarily, the commission is enabled to apply for
a court order for disclosure. Such an order will be
granted only where the court considers that the
material is relevant to the investigation or report
concerned and that disclosure would be in the
public interest. The law of legal professional
privilege is left unaltered and will continue to
apply, so a third-party lawyer will not be forced to
disclose confidential communications with a client
unless that client consents.
Amendment 117 defines the court referred to in
the amendments as the Court of Session.
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Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 186 disagreed to.
Amendment 187 not moved.
Section 15—Handling by relevant professional
organisations of conduct complaints:
investigation by Commission
Amendments 90 and
Henry]—and agreed to.

91

moved—[Hugh

Amendment 203 not moved.
Section 15, as amended, agreed to.

I move amendment 81.
Bill Aitken: As the minister correctly identifies,
the issue of legal professional privilege has been
taken very seriously by the courts of Scotland over
centuries. The matter has been complicated
slightly by the fact that article 8 of the European
convention on human rights makes quite clear that
the right to privacy is paramount in all
consideration of such matters. I have been
somewhat reassured by the minister’s comments.
With the caveat that I will examine any further
amendment that the minister lodges on the matter,
I will not move amendment 185.
Amendment 81 agreed to.
Amendments 82 and
Henry]—and agreed to.

83

moved—[Hugh

Section 16—Investigation under section 15:
final report and recommendations
The Convener: Amendment 188, in the name of
Bill Aitken, is grouped with amendments 92, 93,
189 and 94 to 96.
Bill Aitken: The effect of amendment 188 is to
delete paragraphs (b) to (d) of section 16(2).
Section 16 gives the proposed commission the
power to make a report on the handling of a
complaint by a professional organisation, provided
that it contains one of the following
recommendations:
“that the conduct complaint be investigated further by the
relevant professional organisation … that the conduct
complaint be reconsidered by the relevant professional
organisation”

Amendment 185 not moved.

and

Section 13, as amended, agreed to.

“that the relevant professional organisation consider
exercising its powers in relation to the practitioner
concerned”.

After section 13
Amendments 84 and
Henry]—and agreed to.

85

moved—[Hugh

Section 14 agreed to.
After section 14
Amendment 186 moved—[Bill Aitken].
16:45
The Convener: The question is, that
amendment 186 be agreed to. Are we agreed?

The issue is whether the role of the complaints
commission should be restricted in dealing with
conduct cases. Clearly, the Justice 2 Committee
agreed with that point of view—I refer members to
paragraph 70 of its stage 1 report.
I move amendment 188.
Hugh Henry: The Law Society is keen for the
commission’s oversight role in conduct matters to
be minimised, as it sees the proposal as the thin
end of the wedge and the beginning of a process
that, it believes, would result in the legal
profession losing control of professional discipline.
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In my evidence to the committee, I have made it
clear that the Scottish Executive sees professional
discipline as the natural function of a professional
body and one that ties in closely with the wider
functions that the professional body exercises in
relation to the profession.
Having said that, I would have to say that the
profession’s responsibility for conduct matters
needs to be contingent on a certain level of public
accountability for the way in which the role is
performed. The commission’s oversight role will
provide invaluable information about how selfregulation in the area is working. Its powers to
enforce its recommendations will respond to the
long-standing concerns about the weaknesses of
the powers of the Scottish legal services
ombudsman in this area. I do not think that it
would be appropriate for the commission to have
fewer powers than the ombudsman has. The
commission should be able to recommend that a
conduct complaint be reconsidered or investigated
further by a professional body if the commission is
concerned about the thoroughness of the original
investigation.
If the commission is concerned about an
absence of disciplinary action taken by a
professional body in response to its findings, the
commission should be able to recommend
“that the relevant professional organisation consider
exercising its powers in relation to the practitioner
concerned”.

I therefore hope that Bill Aitken will withdraw
amendment 188.
Amendments 92 and 93 are minor technical
amendments to improve the drafting of section 16.
Amendment 94 disapplies the commission’s
power to direct a professional body to comply with
a recommendation if that recommendation is
“that the relevant professional organisation consider
exercising its powers in relation to the practitioner
concerned”.

As the professional body would only need to
consider exercising its powers to comply with the
recommendation, and could not be directed to
take a particular course of action, the attachment
of an enforcement power to this type of
recommendation is not appropriate.
Amendment 95 requires ministers to consult
appropriate interests before exercising the power
to amend by order the maximum amount of
compensation available in respect of a complaint
about the way in which a professional body has
dealt with a matter of conduct. The omission of
such a requirement was remarked on by the
Subordinate Legislation Committee at stage 1, and
we undertook to lodge an amendment on the
matter at stage 2.
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Amendment 96 deals with enforcement of a
direction by the commission that a professional
body is to comply with a recommendation on a
handling complaint. I should say that I hope that
such a situation will never arise in practice. The
process is that the commission makes a
recommendation under section 16(2). If that
recommendation is not complied with, section
16(6) enables the commission to direct
compliance if it thinks it appropriate. Amendment
96 deals with what would happen if the
professional body still did not comply. The
amendment would permit the commission to apply
to the Court of Session to have the matter dealt
with as contempt of court, allowing the court to
impose a fine or other sanction. That should
ensure compliance with recommendations.
It should be noted that amendment 96 does not
automatically penalise an organisation for a failure
to comply with a direction. The amendment
permits the court to inquire into the commission’s
petition. The court can consider statements and
hear from witnesses before it reaches any
decision on whether to treat the organisation as if
it had committed contempt of court.
Mr Swinney: I welcome amendment 96 in
particular; it is an extension of the sequence of
actions that the commission can take to try to
ensure that issues that are raised by members of
the public are dealt with adequately by
professional organisations. I hope that the
provisions of amendment 96 will be adequate and
I acknowledge that the Government has moved on
this point.
The Convener: I invite Mr Aitken to wind up the
debate on this group of amendments and to
indicate whether he will press or withdraw
amendment 188.
Bill Aitken: I am inclined to press amendment
188. In any legislation, questions of balance arise,
but in this case the balance is not right.
Amendment 96 is somewhat draconian. In effect,
we will have a commission with the power to
ensure that a ruling of contempt of court is made
against a legal body. The bodies involved are
corporate bodies, so we could have a situation
whereby the dean of the Faculty of Advocates or
the president of the Law Society of Scotland could
be taken away in handcuffs on the say-so of a
commission. That would be unprecedented in
Scots law. I will therefore press amendment 188.
Mr Swinney: In a somewhat colourful fashion.
The Convener: The question is, that—
Hugh Henry: Convener, it is important to point
out that, if the completely unlikely scenario painted
by Bill Aitken came about, it would not be at the
behest of the commission but on the order of the
court. That is a significant difference.
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The Convener: I know that we appreciate
excitement at this time of night, but the question is,
that amendment 188 be agreed to. Are we
agreed?
Members: No.
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AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 96 agreed to.

The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

Section 17 agreed to.
The Convener: That concludes day 1
consideration of the bill at stage 2. We thank the
minister and his colleagues for coming along. I
also thank John Swinney and Bill Aitken for
participating in the debate this afternoon.

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 188 disagreed to.
Amendments 92 and
Henry]—and agreed to.

93

moved—[Hugh

Amendment 189 moved—[Bill Aitken].
The Convener: The question is, that
amendment 189 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.
Amendment 189 disagreed to.
Amendments 94 and
Henry]—and agreed to.

95

moved—[Hugh

Amendment 204 not moved.
Section 16, as amended, agreed to.
After section 16
Amendment 96 moved—[Hugh Henry].
The Convener: The question is, that
amendment 96 be agreed to. Are we agreed?
Members: No.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 24

Session 2

Meeting of the Parliament
Thursday 28 September 2006
Note: (DT) signifies a decision taken at Decision Time.
Legal Profession and Legal Aid (Scotland) Bill – Financial Resolution: The
Deputy Minister for Justice (Hugh Henry) moved S2M-4872—That the Parliament,
for the purposes of any Act of the Scottish Parliament resulting from the Legal
Profession and Legal Aid (Scotland) Bill, agrees to any expenditure of a kind referred
to in Rule 9.12.3(b)(ii) of the Parliament’s Standing Orders arising in consequence of
the Act.
The motion was agreed to (DT).
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Legal Profession and Legal Aid (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 23
Sections 24 to 28
Sections 29 to 51
Section 52

Schedule 1
Schedule 3
Schedule 2
Schedule 4
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 18
Hugh Henry
231

In section 18, page 11, line 23, after <(2)> insert <and section 20(2)>
Jeremy Purvis

267

In section 18, page 11, line 24, leave out <annual general>
Bill Aitken

268

In section 18, page 11, line 25, leave out subsection (2)
Hugh Henry

232

In section 18, page 11, line 25, leave out <must>
Hugh Henry

233

In section 18, page 11, line 26, at beginning insert <must>
Hugh Henry

234

In section 18, page 11, line 27, leave out <who are members of it> and insert <as respects whom
it is the relevant professional organisation>
Jeremy Purvis

269

In section 18, page 11, line 28, leave out <annual general>
Hugh Henry

235

In section 18, page 11, line 29, at beginning insert <must>

SP Bill 56-ML2
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Hugh Henry
236

In section 18, page 11, line 29, after <amount> insert <which falls to be>
Hugh Henry

237

In section 18, page 11, line 31, leave out <(1)> and insert <(2)(b);
(b)

interest due on any such sum at such rate (if any) as may be specified by the
Scottish Ministers by order from the date the sum is due under rules made under
section 23(1) until it is paid,>

Hugh Henry
238

In section 18, page 11, line 32, leave out <individual who> and insert <relevant professional
organisation which>
Hugh Henry

239

In section 18, page 11, line 32, leave out <it> and insert <the sum>
Hugh Henry

240

In section 18, page 11, line 32, at end insert—
<( )

A relevant professional organisation may recover (as a civil debt), from any person
falling within the categories referred to in paragraphs (a) to (d) of subsection (1) as
respects whom it is the relevant professional organisation—
(a) any sum due by the person to the Commission under that subsection;
(b) any interest due on any such sum at such rate (if any) as may be specified by the
Scottish Ministers by order from the date the sum is due under rules made under
section 23(1) until it is paid.

( )

If any person who is liable under subsection (1) to pay the annual general levy fails to
pay any amount of the levy, or pays any such amount late, the failure or late payment
may be treated as professional misconduct or unsatisfactory professional conduct.>

Bill Aitken
225

Leave out section 18
Section 19
Hugh Henry

241

In section 19, page 11, line 37, at end insert—
<( ) any of the following applies—>
Hugh Henry

97
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In section 19, page 12, line 1, leave out <6(5)> and insert <(Services complaint: local resolution
or mediation)(5)>

2

Hugh Henry
242

In section 19, page 12, line 2, at end insert—
<( ) a settlement proposed as respects the complaint by the Commission under
section 7(2) is accepted as mentioned in section 7(4);>
Hugh Henry

243

In section 19, page 12, line 3, leave out from <is> to end of line 5 and insert <makes a
determination under section 7(1) upholding the complaint>
Hugh Henry

244

In section 19, page 12, line 5, at end insert <; and
( )

the amount of the levy has not been determined as nil and the Commission does
not in accordance with rules made under section 23(1) waive the requirement to
pay the levy>

Hugh Henry
245

In section 19, page 12, line 6, after <(1)> insert <;
(b)

interest due on any such sum at such rate as may be specified by the Scottish
Ministers by order from the date the sum is due under rules made under section
23(1) until it is paid,>

Hugh Henry
246

In section 19, page 12, line 7, at end insert—
<( ) If any person who is liable under subsection (1) to pay the complaints levy fails to pay
any amount of the levy, or pays any such amount late, the failure or late payment may
be treated as professional misconduct or unsatisfactory professional conduct.>
Bill Aitken
Supported by: Jeremy Purvis

226

Leave out section 19
Section 20
Jeremy Purvis

270

In section 20, page 12, leave out lines 10 and 11 and insert <levy>
Jeremy Purvis

271

In section 20, page 12, line 15, leave out subsection (2)
Hugh Henry

247

In section 20, page 12, line 16, at end insert <; but rules made under section 23(1) may provide
for circumstances in which the Commission may waive a portion of the amount which would
otherwise require to be paid>
3
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Hugh Henry
248

In section 20, page 12, line 17, after <amounts> insert <(including an amount of nil)>
Jeremy Purvis

272

In section 20, page 12, line 17, leave out <complaints>
Jeremy Purvis

273

In section 20, page 12, line 25, leave out <annual general levy and the complaints>
Hugh Henry

249

In section 20, page 12, line 27, at end insert—
<( )

Each relevant professional organisation must, for the purpose of informing the
Commission in relation to —
(a) the inclusion in the Commission’s proposed budget for each financial year of the
proposed amount of the annual general levy;
(b) the Commission’s determination under subsection (1) of the amount of the annual
general levy in respect of each financial year,
provide the Commission with an estimate of the number of persons as respects whom it
is the relevant professional organisation and who it anticipates should be liable under
section 18(1) to pay the annual general levy for the financial year concerned.>

Jeremy Purvis
274

In section 20, page 12, line 29, leave out <annual general levy and the complaints>
Jeremy Purvis

289

In section 20, page 12, line 30, at end insert—
<( )

The Commission must publish, by no later than 31 March in any year, the results of the
consultation exercise referred to in subsection (4).>

Jeremy Purvis
290

In section 20, page 12, line 30, at end insert—
<( )

The Commission must lay a copy of the finalised budget before the Parliament no later
than 30 April in each year.>

Bill Aitken
227

Leave out section 20
After section 20
Bill Aitken

228
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After section 20, insert—

4

<Funding of Commission
The Scottish Ministers are to pay—
(a) the remuneration and allowances of each member of the Commission, and
(b) any expenses incurred by the Commission in the exercise of its functions.>
Section 23
Bill Aitken
275

In section 23, page 13, line 37, at end insert—
<(6) Rules made under this section come into force only once the Lord President, after
considering any representations made by any of the persons consulted under subsection
(5), has approved them.>
Schedule 3
Hugh Henry

250

In schedule 3, page 43, line 2, at end insert—
<( ) requiring the Commission not to—
(i)

investigate a services complaint by virtue of section 7;

(ii) remit a conduct complaint to a relevant professional body under section
5(a) or 11(5)(a);
(iii) investigate a handling complaint by virtue of section 15,
unless the complainer has, for the purposes of Parts 1 and 2 of this Act, waived
any right of confidentiality in relation to the matters to which the complaint
relates;>
Hugh Henry
251

In schedule 3, page 43, line 3, leave out <the Part> and insert <Part 1>
Hugh Henry

98

In schedule 3, page 43, line 3, at end insert—
<( ) regulating the proposal by the Commission under section 7(2) of a settlement of a
complaint and how an accepted settlement is to be constituted;>
Bill Aitken

190

In schedule 3, page 43, leave out lines 4 to 8
Hugh Henry

252

In schedule 3, page 43, line 6, leave out <the Part> and insert <Part 1>

5
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Hugh Henry
99

In schedule 3, page 43, leave out lines 9 to 13
Hugh Henry

100

In schedule 3, page 43, line 14, at end insert <(in circumstances where they are not required by
this Act to be given)>
Hugh Henry

253

In schedule 3, page 43, line 16, leave out <the Part> and insert <Part 1>
Hugh Henry

101

In schedule 3, page 43, leave out line 19
Bill Aitken

191

In schedule 3, page 43, leave out lines 19 to 34
Hugh Henry

102

In schedule 3, page 43, line 20, leave out from <establishment> to first <the> in line 21
Hugh Henry

103

In schedule 3, page 43, line 21, leave out second <the> and insert <a determination>
Hugh Henry

104

In schedule 3, page 43, line 22, leave out <that>
Hugh Henry

105

In schedule 3, page 43, line 23, leave out <the> and insert <that any such>
Hugh Henry

106

In schedule 3, page 43, line 24, at end insert—
<( ) that any such committee is chaired by a lawyer member of the
Commission;>
Hugh Henry

107

In schedule 3, page 43, leave out lines 25 to 27 and insert—
<( ) where the Commission has under section 7(2) proposed a settlement as
respects a complaint and the settlement has not been accepted as mentioned
in section 7(4), that the members of the committee determining the
complaint under section 7(1) or making a determination or direction under
section 8(2), by virtue of paragraph 13(1A) of schedule 1, must not have
been involved in the formulation or making by the Commission of the
proposed settlement;>
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Hugh Henry
108

In schedule 3, page 43, leave out lines 28 to 34
Hugh Henry

254

In schedule 3, page 43, line 34, at end insert—
<( ) as to the charging of interest at such rate (if any) as may be specified by the
Scottish Ministers by order under section 18(3)(b) on any amount of the annual
general levy due to be paid to the Commission by a relevant professional
organisation under section 18(2)(b) from the date the amount is due under the
rules until it is paid;
( ) as to the charging of interest at such rate (if any) as may be specified by the
Scottish Ministers by order under section 19(3)(b) on any amount of the
complaints levy due to the Commission from the date the amount is due under the
rules until it is paid;>
Hugh Henry

255

In schedule 3, page 44, line 13, at end insert—
<( ) as to the circumstances in which the Commission may rely on—
(i)

with the agreement of the body concerned, findings in fact of a relevant
professional organisation, the Scottish Solicitors’ Discipline Tribunal or
such other body as the Scottish Ministers may by order specify which has
disciplinary functions;

(ii) previous findings in fact of the Commission;>
Hugh Henry
256

In schedule 3, page 44, line 18, at end insert <;
( ) as to the collection of the amount of the annual general levy to be paid to it by the
relevant professional organisations and of any complaints levy due to it by
practitioners;
( ) as to the recovery by it from the relevant professional organisations of the annual
general levy due to be paid to it by them and from practitioners of any complaints
levy due by them;
( ) as to the circumstances in which the Commission may—
(i)

waive a portion of the annual general levy which would otherwise be
payable under section 18(1);

(ii) refund any portion of an amount paid under that section;
( ) as to the circumstances in which the Commission may waive the requirement
under section 19(1) to pay the complaints levy in any case;
( ) as to the calculation of the total amount of the annual general levy each relevant
professional organisation is due to collect under section 18(2)(a) in respect of each
financial year and notification of each such organisation of the amount so
calculated by the Commission>

7
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Section 25
Bill Aitken
276

In section 25, page 14, line 10, leave out <advice> and insert <information>
Bill Aitken

277

In section 25, page 14, line 11, after <it> insert <only>
Hugh Henry

109

In section 25, page 14, line 12, at end insert—
<( ) Where the Commission receives a complaint suggesting what purports to be
professional misconduct or unsatisfactory professional conduct by a practitioner who is
a firm of solicitors or an incorporated practice—
(a) it must inform the person that a complaint to it suggesting such misconduct or
such conduct may be made only against a named practitioner who is an individual;
(b) where the complaint received is not about a named practitioner who is an
individual, it must so far as is reasonably practicable offer advice to the person
with a view to assisting the person to reformulate the complaint so that it is about
such a named practitioner.>
Hugh Henry

110

In section 25, page 14, line 13, after <requesting> insert <or being offered>
Bill Aitken

278

In section 25, page 14, line 13, leave out <advice> and insert <information>
Section 26
Hugh Henry

111

In section 26, page 14, line 20, leave out <6> and insert <(Services complaint: local resolution or
mediation)>
Hugh Henry

257

In section 26, page 14, line 27, at end insert—
<( ) settlements proposed by it under section 7(2), which are accepted as
mentioned in subsection (4) of that section;>
Hugh Henry

258

In section 26, page 14, line 27, at end insert—
<( ) the substance of any services complaints which might be relevant to section
31(3) of the 1986 Act;>
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8

Hugh Henry
112

In section 26, page 14, line 28, leave out <7> and insert <7(1)>
Hugh Henry

259

In section 26, page 14, line 33, at end insert—
<( )

The relevant professional organisations must enter into protocols with the Commission
for the purposes of subsection (3)(a).>
Section 28

Hugh Henry
260

In section 28, page 15, line 34, leave out <, notwithstanding> to <documents,> in line 35
Schedule 2
Hugh Henry

86

In schedule 2, page 42, line 7, leave out <section 13(1)> and insert <subsection (1) of section 13>
Hugh Henry

87

In schedule 2, page 42, line 8, leave out <to which that section applies> and insert <mentioned in
subsection (3) of that section;
(aa) gives notice under section 13(3A) to any person having possession or control of
any documents mentioned in subsection (3C) of that section>
Hugh Henry

88

In schedule 2, page 42, line 18, after <must> insert—
<(a) in the case mentioned in paragraph 1(a) or (b),>
Hugh Henry

89

In schedule 2, page 42, line 20, leave out <, a> and insert <;
( ) in the case mentioned in paragraph 1(aa), without delay serve on the complainer,
a>
After section 28
Hugh Henry

261

After section 28, insert—

9
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<Efficient and effective working
(1)

In relation to any investigation or report undertaken by it under this Act, the
Commission must liaise with the relevant professional organisation with a view to
minimising any unnecessary duplication in relation to any investigation or report
undertaken, or to be undertaken, by the relevant professional organisation.

(2)

In relation to any investigation or report undertaken by it under this Act, each relevant
professional organisation must liaise with the Commission with a view to minimising
any unnecessary duplication in relation to any investigation or report undertaken, or to
be undertaken, by the Commission.>
Section 29

Bill Aitken
279

In section 29, page 16, line 6, leave out <monitor> and insert <receive an annual report on>
Bill Aitken

280

In section 29, page 16, leave out lines 10 and 11
Bill Aitken

281

In section 29, page 16, line 13, leave out from <or> to end of line 14
Bill Aitken

282

In section 29, page 16, line 16, leave out <, the professional indemnity arrangements>
Bill Aitken

283

In section 29, page 16, line 17, leave out <or arrangements>
Section 30
Bill Aitken

284

In section 30, page 16, line 27, leave out <their professional conduct or>
Bill Aitken

285

In section 30, page 16, line 28, leave out <professional conduct of, or>
Section 31
Bill Aitken

286
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Leave out section 31

10

Section 32
Hugh Henry
113

In section 32, page 17, line 9, after <section> insert <(Services complaint: reports)(1),>
After section 32
Hugh Henry

262

After section 32, insert—
<Restriction upon disclosure of information: Commission
(1)

Except as permitted by subsection (2), the Commission must not disclose any
information—
(a) contained in a conduct complaint, services complaint or handling complaint;
(b) which is given to or obtained by it in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into a
services complaint or a handling complaint.
(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the Commission to exercise any of its
functions;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.>

Hugh Henry
263

After section 32, insert—
<Exemption from liability in damages
(1)

Neither the Commission nor any person who is, or is acting as, a member of the
Commission or an employee of the Commission is to be liable in damages for anything
done or omitted in the discharge, or purported discharge, of the Commission’s functions.

(2)

Subsection (1) does not apply—
(a) if the act or omission is shown to have been in bad faith;
(b) so as to prevent an award of damages made in respect of an act or omission on the
ground that the act or omission was unlawful as a result of section 6(1) of the
Human Rights Act 1998 (c.42).>

Bill Aitken
291

After section 32, insert—
<Disclosure of information obtained by the Commission
(1)

Subject to subsection (3), no information provided for the purposes of this Act to the
Commission or to any person acting on its behalf is to be disclosed without the consent
of the person who provided it.

11
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(2)

Any person who, in contravention of subsection (1), discloses any information obtained
when employed by, or acting on behalf of the Commission, is guilty of an offence and
liable, on summary conviction, to a fine not exceeding level 4 on the standard scale

(3)

Subsection (1) does not apply to the disclosure of information for the purpose of the
proper performance or facilitating the proper performance by the Commission of
functions under this Act.>
Section 33

Hugh Henry
114

In section 33, page 17, line 20, leave out <or a limited liability partnership>
Hugh Henry

115

In section 33, page 17, line 23, after <solicitors> insert <or>
Hugh Henry

116

In section 33, page 17, line 24, leave out <or a limited liability partnership>
Section 34
Bill Aitken
Supported by: Jeremy Purvis

229

In section 34, page 18, leave out line 4
Bill Aitken
Supported by: Jeremy Purvis

230

In section 34, page 18, leave out line 16
Hugh Henry

117

In section 34, page 18, line 21, at end insert—
<“the court” means the Court of Session;>
Hugh Henry

118

In section 34, page 18, line 34, after <solicitors> insert <or>
Hugh Henry

119

In section 34, page 18, line 34, leave out from <or> to <solicitors> in line 35
Hugh Henry

120
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In section 34, page 18, line 37, after <solicitors> insert <or, as the case may be>

12

Hugh Henry
121

In section 34, page 18, line 38, leave out from <or> to the end of line 39
Hugh Henry

122

In section 34, page 19, leave out line 32
Hugh Henry

123

In section 34, page 20, line 1, after <solicitors> insert <or>
Hugh Henry

124

In section 34, page 20, line 2, leave out from <or> to <solicitors> in line 3
Hugh Henry

125

In section 34, page 20, leave out lines 22 to 27
Hugh Henry

126

In section 34, page 20, line 36, at end insert—
<(2) For the avoidance of doubt, anything done by any Crown Counsel or procurator fiscal in
relation to the prosecution of crime or investigation of deaths is not done in relation to
any matter in which the Crown Counsel or procurator fiscal has been instructed by a
client.>
Hugh Henry

127

In section 34, page 20, line 36, at end insert—
<(3)

For the avoidance of doubt, the exercise of discretion by any Crown Counsel or
procurator fiscal in relation to the prosecution of crime or investigation of deaths is not
in itself capable of constituting professional misconduct or unsatisfactory professional
conduct.

(4)

In subsections (2) and (3), “procurator fiscal” has the same meaning as in section 307 of
the Criminal Procedure (Scotland) Act 1995 (c.46).>

Bill Aitken
292

In section 34, page 20, line 36, at end insert—
<( ) For the purposes of paragraph (b) of the definition of “inadequate professional services”
in subsection (1), such services include an element of negligence in respect of or in
connection with the services only if the services provided or omitted to be provided by
the practitioner involved any breach of duty of care, whether under the common law or
under any enactment, owed by that practitioner to a client which caused loss or injury to
the client.>

13
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After section 35
Hugh Henry
264

After section 35, insert—
<Restriction upon disclosure of information: relevant professional organisations
(1)

Except as permitted by subsection (2), a relevant professional organisation must not
disclose any information—
(a) contained in a conduct complaint;
(b) which is given to or obtained by it in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into such a
complaint.
(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the relevant professional organisation to
exercise any of its functions in relation to such a complaint;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.>

Colin Fox
221

After section 35, insert—
<Conduct complaints: report
<(1) A relevant professional organisation may, if it considers it appropriate to do so in any
particular case, publish a report of an investigation of a conduct complaint remitted to it
under section 5(a) or 11(5)(a).
(2) A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which are likely to identify the complainer.
(3) A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which are likely to identify the practitioner,
if the practitioner consents or the condition in subsection (4) is met.
(4) The condition is that—
(a) the case is exceptional; and
(b) it is in the public interest for the identity of the practitioner concerned to be
included in the report.>
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Section 36
Hugh Henry
128

In section 36, page 21, line 17, leave out <mentioned in subsection (2)> and insert <who is a
solicitor>
Hugh Henry

129

In section 36, page 21, line 21, leave out <practitioner> and insert <solicitor>
Hugh Henry

130

In section 36, page 21, leave out lines 23 to 27
Hugh Henry

131

In section 36, page 21, line 30, leave out <practitioner> and insert <solicitor>
Hugh Henry

132

In section 36, page 21, line 34, leave out <practitioner> and insert <solicitor>
Hugh Henry

133

In section 36, page 21, line 36, leave out from <direct> to end of line 40 and insert <direct the
solicitor>
Hugh Henry

134

In section 36, page 22, line 3, leave out <practitioner> and insert <solicitor>
Hugh Henry

135

In section 36, page 22, line 5, leave out <practitioner> and insert <solicitor>
Hugh Henry

136

In section 36, page 22, line 8, leave out <practitioner> and insert <solicitor>
Hugh Henry

137

In section 36, page 22, line 20, leave out <practitioner> and insert <solicitor>
Hugh Henry

138

In section 36, page 22, line 22, leave out <practitioner> and insert <solicitor>
Hugh Henry

139

In section 36, page 23, line 9, leave out from <practitioner> to <42ZA(2)> in line 10 and insert
<solicitor>

15
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Hugh Henry
140

In section 36, page 23, line 22, leave out from <, firm> to <solicitors> in line 24
Hugh Henry

141

In section 36, page 23, line 25, leave out from <, a> to <partnership> in line 26
Section 38
Bill Aitken

293

In section 38, page 24, line 5, at end insert—
<( ) in subsection (1)(a), after “misconduct” insert or “unsatisfactory professional
conduct”;>
Bill Aitken

287

In section 38, page 24, line 7, after <misconduct> insert <or unsatisfactory professional conduct>
Bill Aitken

294

In section 38, page 24, line 12, at end insert—
<( ) in paragraph (c), for “subsection (3)” substitute “subsections (3) and
(3ZA)”;>
Bill Aitken

295

In section 38, page 24, line 12, at end insert—
<( ) after paragraph (e) insert—
“(ea) where the Tribunal considers that the practitioner does not have
sufficient competence in relation to any aspect of the law or legal
practice, direct the solicitor to undertake such education or training as
regards the law or legal practice as the Tribunal considers appropriate in
that respect; or”;>
Bill Aitken

296

In section 38, page 24, line 12, at end insert—
<( ) after subsection (3), insert—
“(3ZA)Where the solicitor is guilty of unsatisfactory professional conduct, the
maximum fine the Tribunal may impose is £2,000.”;>
Section 39
Bill Aitken

297

In section 39, page 25, line 34, at end insert—
<( )
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After paragraph 6 insert—

16

“6A
6B

The Tribunal may arrange for any of its functions (other than excepted
functions) to be discharged by a Committee of the Tribunal.
In paragraph 6A “excepted functions” means—
(a) making an order that the name of the solicitor be struck off the roll;
(b) making an order that an investment business certificate issued to a
solicitor, a firm of solicitors or an incorporated practice be revoked.

6C

A Committee of the Tribunal shall be deemed to be properly constituted if
there are equal numbers of solicitor and non-lawyer members present.”.>
Section 41

Hugh Henry
142

In section 41, page 26, line 18, leave out from <or> to <partnership> in line 19
Section 45
Bill Aitken

298

In section 45, page 31, line 9, at end insert <(including regarding educational qualifications and
training requirements);>
Bill Aitken

299

In section 45, page 31, line 14, at end insert—
<( ) provisions governing—
(i)

the manner in which such advisers conduct the provision of
advice;

(ii) conflicts of interest;
(iii) contractual and other obligations of such advisers;
(iv) the holding of any money; and
(v)

the disclosure of and accounting for any commission;>

Bill Aitken
300

In section 45, page 31, line 16, at end insert—
<( ) arrangements for dealing with complaints about the activities of
registered advisers and registered organisations.>
Section 49
Bill Aitken

288

In section 49, page 34, line 34, leave out <31(1),>

17
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Schedule 4
Hugh Henry
143

In schedule 4, page 45, line 29, leave out <7> and insert <7(1)>
Hugh Henry

144

In schedule 4, page 45, line 33, at end insert—
<( ) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—
“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;
(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.
(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>
Hugh Henry

145

In schedule 4, page 45, line 33, at end insert—
<( ) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.>
Hugh Henry

146

In schedule 4, page 45, line 33, at end insert—
<( ) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct .”.>
Hugh Henry

147

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39 (powers where undue delay alleged), after subsection (2), insert—
“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.>

Hugh Henry
265

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39A (powers where excessive fees etc. charged), after subsection (9) insert—
“(10) The Council shall notify the Commission of any case—
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(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (2);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (3);
(iii) the court makes an order under subsection (8); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
Hugh Henry
266

In schedule 4, page 45, line 33, at end insert—
<( )

In section 40 (powers where failure to comply with accounts rules, etc.), after subsection
(4), insert—
“(5) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (2);
(iii) the court makes an order under subsection (3); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
Hugh Henry
148

In schedule 4, page 45, line 33, at end insert—
<( )

In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.>

Hugh Henry
149

In schedule 4, page 45, line 33, at end insert—
<( )

In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—
“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
150

In schedule 4, page 46, line 12, at end insert—
<( )

In section 17 (conveyancing practitioners), after subsection (11B) insert—

19
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“(11C) Failure by a practitioner to comply with any rule made under subsection (11)
or any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>
Hugh Henry
151

In schedule 4, page 46, line 12, at end insert—
<( )

In section 18 (executry practitioners), after subsection (10B) insert—
“(10C) Failure by a practitioner to comply with any rule made under subsection (10)
or any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>
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Legal Profession and Legal Aid (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments

Method of funding Commission (including where complaints levy payable,
waiving of portion of annual general levy etc.)
231, 267, 269, 225, 241, 242, 243, 244, 226, 270, 271, 247, 248, 272, 273, 274, 227,
228, 229, 230
Notes on amendments in this group
Amendment 271 pre-empts amendment 247
Collection, non-payment, late payment of levies etc.
268, 232, 233, 234, 235, 236, 237, 238, 239, 240, 245, 246, 254, 256
Notes on amendments in this group
Amendment 268 pre-empts amendments 232 to 236
Preparation etc. of Commission’s proposed budget
249, 289, 290
Approval of Commission rules
275
Waiving of rights to confidentiality, disclosure of information etc.
250, 251, 252, 253, 260, 262, 291, 264
Notes on amendments in this group
Amendment 252 is pre-empted by amendment 190 in the next group
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Duty to have regard to Convention rights
190
Notes on amendments in this group
Amendment 190 pre-empts amendments 252 in the previous group
Reliance on previous findings and other matters relating to efficient and effective
working
255, 261
Commission’s duty to provide advice
276, 277, 278
Services complaints: information sharing between Commission and relevant
professional organisations
257, 258, 259, 265, 266
Role of Commission in relation to matters other than services complaints
279, 280, 281, 282, 283, 284, 285
Power to amend duties of and powers of Commission
286, 288
Exemption from liability in damages
263
Meaning of “negligence”
292
Powers of Tribunal in connection with unsatisfactory professional conduct etc.
293, 287, 294, 295, 296
Discharge of Tribunal functions
297
Matters to be included in adviser code
298, 299, 300

Amendments already debated
Exercise of Commission functions by others (including appeals)
With 10 – 99, 101, 191, 102, 103, 104, 105, 106, 107, 108
Notes on amendments in this group
Amendment 101 pre-empts amendment 191 and amendment 191 pre-empts
amendments 102 to 108
Persons who may make conduct or services complaint
With 21 – 149


86

What constitutes conduct for purposes of conduct complaint or inadequate
professional services
With 22 – 126, 127, 144, 145, 146, 147, 148, 150, 151
Persons in relation to whom complains may be made
With 23 – 109, 110, 114, 115, 116, 118, 119, 120, 121, 122, 123, 124, 125, 128, 129,
130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142
Inclusion of reasons in notices and giving of notice
With 31 – 100
Differences in process according to whether complainer is individual or public
office holder
With 33 – 97, 98, 111, 112, 143
Reports on complaints
With 66 – 113, 221
Production of documents etc.
With 81 – 86, 87, 88, 89, 117
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
25th Meeting, 2006 (Session 2)
Tuesday 3 October 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Bill Aitken MSP and John Swinney MSP.
The meeting opened at 2.03 pm.
Items in Private: The Committee agreed to take items 4 and 5 in private.
Legal Profession and Legal Aid (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 2).
The following amendments were agreed to (without division): 231, 235, 237, 238,
240, 241, 97, 242, 243, 244, 245, 246, 247, 248, 249, 290, 250, 251, 98, 252, 99,
253, 101, 102, 103, 104, 105, 106, 107, 108, 254, 255, 109, 110, 111, 257, 258,
259, 260, 86, 87, 88, 89, 261, 113, 262, 263, 114, 115, 116, 117, 118, 119, 120,
122, 123, 124, 125, 126, 127.
The following amendments were agreed to by division—
232 (For 6, Against 1, Abstentions 0)
233 (For 6, Against 1, Abstentions 0)
234 (For 6, Against 1, Abstentions 0)
236 (For 6, Against 1, Abstentions 0)
256 (For 6, Against 0, Abstentions 1)
The following amendments were disagreed to by division—
268 (For 1, Against 6, Abstentions 0)
228 (For 1, Against 6, Abstentions 0)
275 (For 1, Against 6, Abstentions 0)
190 (For 1, Against 6, Abstentions 0)
276 (For 1, Against 6, Abstentions 0)
279 (For 1, Against 6, Abstentions 0)
280 (For 1, Against 6, Abstentions 0)
284 (For 1, Against 6, Abstentions 0)
285 (For 1, Against 6, Abstentions 0)
286 (For 1, Against 6, Abstentions 0)
291 (For 1, Against 6, Abstentions 0)
229 (For 1, Against 6, Abstentions 0)
292 (For 1, Against 6, Abstentions 0)
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239,
100,
112,
121,

The following amendments were not moved: 267, 269, 225, 226, 270, 271, 272, 273,
274, 289, 227, 277, 278, 281, 282, 283, 230.
Amendment 191 was pre-empted.
Sections 21, 22, 23, 24, 27, 29, 30 and 31 were agreed to without amendment.
Sections 18, 19 and 20, schedule 3, sections 25, 26 and 28, schedule 2 and sections 32,
33 and 34 were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 34 having been
agreed to.
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Legal Profession and Legal Aid
(Scotland) Bill: Stage 2
14:04
The Convener: Item 2 is the second day of
stage 2 consideration of the Legal Profession and
Legal Aid (Scotland) Bill. I welcome the Deputy
Minister for Justice and his advisers.
Members should have to hand the bill as
introduced, the marshalled list of amendments and
the groupings of amendments. We will try to reach
section 34 today; if we get that far, we will not go
any further, as there will be another session on the
bill at our next meeting.
Section 18—Annual general levy
The Convener: Amendment 231, in the name of
Hugh Henry, is grouped with amendments 267,
269, 225, 241 to 244, 226, 270, 271, 247, 248,
272 to 274 and 227 to 230. I draw to members’
attention the pre-emption information on the
groupings document. In addition, amendment 269
is pre-empted by amendment 268, which is in the
next group.
The Deputy Minister for Justice (Hugh
Henry): Amendments 231 and 247 clarify the
position on the annual general levy that is set out
in the bill. The Executive’s policy is that the annual
general levy should be the same amount for every
legal practitioner who is liable to pay it. The effect
of amendments 231 and 247 will be to permit the
Scottish legal complaints commission to allow for
circumstances in its rules in which a portion of the
annual general levy might be waived—for
example, a waiver might be appropriate when a
practitioner begins or ceases to practise in the
course of the financial year. The bill contains the
safeguard of requiring the commission to consult
interested parties on the content of the rules that it
proposes to make.
Amendments 241 to 244 will adjust the
circumstances in which the complaints levy is
payable. Amendment 241 is a technical
amendment. The bill as introduced provides for a
process of formal determination of a complaint and
for an appeal against that determination. That
process will be replaced by the process that the
committee agreed last week, which involves the
offer of an informal settlement. If the informal
settlement is accepted by both parties, it will
become binding; if it is not accepted by one or
other party, the complaint will be formally
determined by a determination committee of the
commission.
Amendment 242 will require the complaints levy
to be paid when a settlement that is proposed by
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the commission is accepted. We have listened to
the concerns that the profession has expressed
about the perceived inequity of having to pay the
complaints levy when a complaint is not upheld
and have decided on balance that the levy should
be paid only when a complaint is upheld.
Therefore, amendment 243 requires the
complaints levy to be paid when the commission
makes a determination that upholds a complaint.
The complaints levy will thus apply in three
circumstances: where mediation has been
accepted; where an informal settlement has been
accepted; and where a complaint has been upheld
on formal determination. It is right that the levy
should be payable in principle in the first two
situations because a settlement that is accepted
by both parties will almost always involve some
admission of fault on the part of the practitioner.
However, it is important that the commission
should be able to determine different amounts for
the complaints levy in different circumstances,
including where time has been saved because the
parties have been able to reach an agreement. I
have said before that an amount of nil should be
included to be used when the commission decides
that that is appropriate. The effect of amendments
244 and 248 will be to make it clear that the
complaints levy can be assessed as nil.
Amendments 267 and 269 to 274 form an
interesting package. I see why having a simpler
levy structure might appear to be attractive, but
there are good reasons for having a complaints
levy. It is designed to ensure that those who
generate successful complaints contribute to the
costs that the commission will incur as a result of
having to deal with them and it will provide a builtin incentive to improve service standards and
resolve more disputes at source. We no longer
propose to charge the levy when the complaint is
dismissed, so it cannot be a burden on
practitioners who have done nothing wrong.
However, we have always recognised that it
would be unfair to fund the whole machinery
through complaints levies. Some types of work are
more risky than others. Because the commission’s
work in raising standards will benefit the
profession collectively, it is right that all members
should contribute through the annual general levy.
That would keep down the costs that small rural
firms and firms that depend on legal aid income
incur, which would help to preserve access to
justice throughout Scotland.
My argument is that the two-levy structure
creates transparency. It clearly distinguishes the
two elements of individual accountability and
collective contribution from each other. Section
20(5) requires the commission to consult on the
amount of both levies each year, so practitioners
will be able to see how far the collective levy

2814

subsidises less careful colleagues and make
representations to the commission about that.
Such meaningful consultation will ensure that the
commission knows exactly what the profession’s
views on the problem are and that it should be
able to take into account any groundswell of
opinion that suggests that careless members
should bear an increased share of the burden. As
we have argued before, such decisions will
ultimately be for the commission after it has
considered all the relevant factors.
In essence, we are trying to say that the general
levy spreads the burden equally and protects
smaller firms—particularly in rural areas—and
those who do legal aid work. However, it is equally
right that those who fall below the expected
standards should make some additional
contribution to the overall costs and that those
who are never complained against should not
have to pick up the burden against those who fail
to maintain high standards.
If everything was swallowed up in a single levy,
the profession could lose its role in helping the
commission to strike the right balance over time.
In fact, amendments 267 and 269 to 274 contain
no guarantee that any element of individual
accountability would be built into the system,
because the commission would not be obliged to
do that, and I would be wary of having nothing in
the bill to require a practitioner’s record of upheld
complaints to be taken into account. That would
send out a wrong and potentially confusing signal
to practitioners and suggest to them that they do
not need to bother, because failing to maintain
high standards would cost them no more, other
than whatever the commission determined in the
way of liabilities.
I am concerned about how the package of
amendments would affect Executive amendment
236, which will require the professional
organisations to take responsibility for paying the
annual general levies that are due by those they
regulate and to collect them from individual
practitioners. It could be a step too far to apply that
approach to any element that is based on the
complaints record, which would make the
professional
organisations
responsible
for
practitioners’ individual service failures. I hope that
Jeremy Purvis will reflect on what I have said and
not move amendments 267 and 269 to 274.
Amendments 225 to 230 propose that the costs
of handling complaints against the legal profession
be transferred from the profession to the taxpayer.
That would be a striking change from the current
position whereby the profession meets those
costs. It is not at all clear to me why the taxpayer
should be expected to foot the bill for complaints
that arise from the legal profession’s daily
business.
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Amendments 225 to 230 seem to be based on
unfounded concerns that an independent
complaints handling body would be significantly
more expensive than what currently exists. I do
not believe that to be the case, and the bill
provides for controls over the commission’s
expenditure. Those include annual consultation
with the professional bodies and their members on
the commission’s budget for the coming financial
year. Moreover, the Scottish Executive will be able
to control the number of staff who are employed
by the commission and their terms and conditions.
The anxieties about costs are unjustified, but a
more fundamental point is that the principle that
the taxpayer should meet the cost of complaints
that are generated by the profession is
unacceptable. The public sector will contribute a
fair share of the cost through the annual general
levies that are payable for lawyers employed in
that sector.
I note the suggested compromise that the
Scottish ministers should at least pay to the
commission each year a contribution representing
the level of annual funding that we provide for the
office of the Scottish legal services ombudsman.
Contributing such a relatively small sum to the
commission throughout its existence would create
an anomaly, and I am content that the overriding
principle should be that it is for the profession to
meet the costs of handling its own complaints.
I move amendment 231.
14:15
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I shall speak to amendment
267 and the other amendments in my name, which
were lodged in response to one of the most
persuasive elements of the evidence that we
heard—evidence from small solicitors on the
setting of a complaints levy as proposed in the bill.
I acknowledge the comments of the Deputy
Minister for Justice, but even taking into account
the polluter-pays approach, which the Executive
has been consistent in proposing and which the
committee has agreed to, and the Executive
amendments that could allow the commission to
set the levy to zero in certain circumstances, I
have concerns about the operation of the levy and
the provisions in the bill.
The Executive has indicated from the beginning
that a proportion of the commission’s budget will
be funded through the complaints levy, and I do
not detect that the situation has changed. The
financial memorandum suggests a 50:50 split; if
that proportion is followed, and if we assume that
the same number of complaints that is upheld by
the Law Society—roughly 50 per cent—will be
upheld by the commission, we could be looking at
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a complaints levy, when it is charged, of between
£600 and £1,000. That raises the question
whether a solicitor would consider it to be in their
interests in effect to pay off a complainer rather
than to go through the process of being found
guilty by the commission.
That could also apply to mediation. One of my
greatest concerns is that, if both parties accept
during mediation, a solicitor could be looking at a
potential charge of up to £1,000. That would be a
considerable disincentive both to going to
mediation in the first place and to reaching
resolution during the process. The minister said
that part of the bill’s intention is to resolve
complaints at source, but solicitors may consider it
to be in their financial interests to go to a full
commission process, which would not be in any of
our interests.
There is a third element of concern. If a solicitor
is found guilty by the commission on a minor
aspect of inadequate professional service but the
commission thinks that no compensation should
be awarded, the levy could be a de facto fine of up
to £1,000.
The wider aspect is that the complaints levy
would be set only on historical information. The
commission has a duty to set its budget for the
following financial year, and if part of the intention
in charging the levy is to fund a core aspect of the
commission, the preceding year’s number of
upheld complaints will be used to set the levy. Are
we saying that there will be a de facto fine with the
proposal, and are we building into the commission
cash-flow problems? The commission will be able
to forecast its revenue only from the complaints
levy.
I agree with the deputy minister’s comment at
stage 1 that it is up to the commission to decide,
which is why my amendment 272 would leave a
degree of flexibility for the commission to change
the circumstances in which a levy would be
applied. If the Executive and the committee felt
strongly that it was necessary to include the
polluter-pays principle, an amendment at stage 3
could state that the commission has to reflect the
polluter-pays principle in its charging. That would
not be the overt link of the complaints levy funding
the commission, nor would it build in some of the
areas of concern.
I intend to move my amendments, although I will
not do so if the minister responds positively.
However, I still have considerable concerns about
the operation of the commission.
Bill Aitken (Glasgow) (Con): I listened carefully
to what the minister said and to Mr Purvis’s
comments on his amendments. On balance, I am
persuaded that the minister has moved far enough
for me to not move my amendments 225 to 227,
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229 and 230, but issues still arise with regard to
amendment 228.

only for an award but, as Jeremy Purvis said, for a
complaints levy to be made.

This committee and the Finance Committee
have criticised the funding arrangements for the
new body. The lack of detailed cost information in
the policy and financial memoranda concerns the
legal profession and, in fairness, the Justice 2
Committee, which emphasised that concern in the
appropriate committee report. The finance of such
an organisation—which is, in effect, a quango—
must be seen to be independent and fair, or its
credibility will be diminished.

It would be perverse to say that we do not want
a complaints levy to apply because it might be so
high that it would become a fine. If we believed
that there would substantial costs of that nature in
an individual case—although we do not yet know
what the costs will be—why would we then want to
load all of that on to firms across Scotland,
including small firms and those in rural areas, that
had done nothing wrong and had behaved in an
exemplary manner? Such firms would have to take
up the burden of paying an added contribution for
those firms that did not meet the high standards
that they themselves had demonstrated. Simply to
load everything on to practitioners across Scotland
in a general way would be an unfair burden.

In this instance—the occasion is possibly unique
for me—I do not think that it would be
inappropriate for the taxpayer to fund the new
body. The bill provides that the SLCC will be
funded by two types of levy on the legal
profession. The amount and balance of the levies
will be decided by the SLCC, albeit after
consultation. The Justice 2 Committee was quite
clear in its report that a much more robust
approach should be taken to financial
accountability and that, by those means, the
body’s independence would be guaranteed. At the
moment, quite frankly, it is not.
Hugh Henry: Bill Aitken said that this is perhaps
a unique occasion in that, in his opinion, it would
not be inappropriate for the taxpayer to fund the
new body. I find that somewhat amusing, given
everything that the Tories have said about public
subsidies and lower taxation. It seems that, when
it comes to the legal profession, some of whose
members might well have links to people in the
Conservative party, it is suddenly right for
taxpayers to provide the funding. Apart from the
fact that that is inconsistent, I suggest to Bill Aitken
that, if he wishes to depart from his normal
principles and find a unique situation for the use of
public funding, he might reflect that there could be
circumstances in which that would be better
applied than in this bill.
I understand what Jeremy Purvis says about the
complaints levy and the financial memorandum.
However, the 50:50 split to which he refers is
purely illustrative. It will be for the commission to
decide what the proportion should be. Of course,
that will be done after consultation and all the
circumstances will be taken into account. The bill,
as amended, will permit the commission to give a
discount on the complaints levy or to waive it when
it thinks that that is appropriate.
Mediation should be done on a number of levels.
The most effective mediation is that which is done
in the first instance at the level of the firm when
someone has a grievance. I hope that discussion,
dialogue and resolution could take place without
the case having to go to the commission. When a
case goes to the commission, it will be in a
different scenario and there will be potential not

I hope that the amendments that we have
lodged and the assurances that we have given
show not only that the commission will have the
ability to introduce flexibility and will be required to
consult, but that we have reflected on the
committee’s concerns about the levy applying in
all circumstances. I hope that those measures will
address the concerns.
Amendment 231 agreed to.
Amendment 267 not moved.
The Convener: Amendment 268, in the name of
Bill Aitken, is grouped with amendments 232 to
240, 245, 246, 254 and 256. I draw the
committee’s attention to the pre-emption
information; amendment 268 in this group preempts amendment 269 in the previous group, as
well as the amendments in this group that are
mentioned on the groupings document.
Bill Aitken: Amendment 268 would delete the
obligation on the professional organisations to
collect and remit the general levy. Under the bill,
the Law Society of Scotland is being used as a tax
collector for the Scottish Executive. I hardly think
that that is calculated to improve relationships, nor
do I think that it makes clear the degree of
independence that has been mentioned time and
again in the arguments that have been advanced.
Perhaps there is an opportunity for the
commission to establish some sort of relationship
with individual practitioners who are contributing to
the levy.
I move amendment 268.
Hugh Henry: I disagree fundamentally with Bill
Aitken and I oppose amendment 268, which would
result in the duplication of administrative effort and
an increase in costs. Far from being a contribution
to efficient government, not only would what Bill
Aitken proposes be inefficient, but it would create
a burden for the very people whom he professes
to want to protect.
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Amendment 268 would in effect require the
commission to set up its own administrative
arrangements to collect the annual general levy
from practitioners. That would be an inefficient
way to collect revenue. The professional bodies
already have well-developed administrative
arrangements to collect annual fees or charges
from their members. To require the commission to
set up its own arrangements to collect the annual
general levy would result in the duplication of effort
that I mentioned. It would raise the commission’s
running costs, and the profession would ultimately
have to bear the extra costs.
We have heard a lot, in the committee and
elsewhere, about people’s concerns that the
burden would fall on small firms and on
practitioners in rural areas. The proposal in
amendment 268 is an example of an additional
burden that could have a significant impact on
those whom members seek to protect. I hope that
Bill Aitken will reflect on the matter and agree that
the amendment is not appropriate.
14:30
At present, the bill requires the professional
bodies to pay the commission each financial year
a sum representing the total amount of annual
general levy that they collect from their members.
That would leave the commission to pursue any
individual practitioners who do not pay up. We
think that that could be time consuming for the
commission, that it could increase running costs
and that there could be a risk of any significant
level of non-payment destabilising the commission
financially. Amendments 232 to 236 will adjust the
bill’s provisions to address that concern.
Amendments 232 to 235 are technical
amendments. Amendment 236 proposes a small
but significant change. The amendment places
responsibility on the professional organisations to
pay the commission each year the full amount of
annual levy that is due from their members. That
will require the professional organisations to
pursue individual practitioners who do not pay
when the levy is due. Amendment 236 will avoid
the need for the commission to set up its own
arrangements to recover unpaid annual levies,
which could tie up resources and make the
commission more expensive to the profession.
Amendments 237, 238 and 239, which are
consequential on the change, will allow the
commission to recover from the professional
organisations as a civil debt any sum that is due
by them to the commission, plus interest at such
rate as ministers may prescribe.
Amendment 240 is intended to protect the
interests of the professional bodies. It will allow
them not only to recover from individual
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practitioners as a civil debt any amount of annual
general levy that is unpaid by them, together with
interest, but to bring a conduct complaint against
any practitioner for late payment or non-payment.
Those powers should ensure that failure to pay the
annual levy is not seen as being in a practitioner’s
best interests and that it will not happen to any
significant extent in practice.
Amendments 245 and 246 will deal with
recovery of the complaints levy and provide for the
commission to charge interest at a rate that is
prescribed by ministers. They will also permit late
payment or non-payment to be made the subject
of a conduct complaint.
Amendment 254 will permit the commission to
make rules about the mechanics of charging
interest on any outstanding amount of annual
general levy or complaints levy that is due by a
professional
organisation
or
practitioner
respectively.
Amendment 256 will confer on the commission a
number of rule-making powers to establish the
machinery for setting, collection and recovery of
levies. Those include specification of the
circumstances in which a portion of the annual
general levy may be waived and of the
circumstances in which the complaints levy may
be waived. We debated the powers to waive in
group 1.
The Convener: The minister appears to suggest
that, should there be default for any reason, the
professional bodies, rather than the organisation
that is trying ultimately to collect the money, will
cover the cost. Does he agree that, if the
administrative systems that are used currently by
the Law Society of Scotland were slimmed down,
there would be a saving to the profession on basic
practice fees, which would clarify where the costs
were coming from? In other words, there would be
clarity as far as the commission is concerned.
Bill Aitken: I am not persuaded by the
minister’s arguments. Although I am not fully
aware of the number of practitioners that exist in
Scotland, it cannot be very high. It would be a
simple matter to invoice each one individually.
Normal civil diligence procedures would apply in
the event of any degree of non-payment. The fact
of the matter is that the Executive is seeking to
use a professional body to collect an imposition
that it has applied. That is unfair, unjust and utterly
inappropriate. Accordingly, I will press amendment
268.
The Convener: The question is, that
amendment 268 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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FOR

FOR

Davidson, Mr David (North East Scotland) (Con)

Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
6, Against 1, Abstentions 0.

Amendment 268 disagreed to.

Amendment 234 agreed to.

Amendment 232 moved—[Hugh Henry].

Amendment 269 not moved.

The Convener: The question is, that
amendment 232 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
6, Against 1, Abstentions 0.

Amendment 235 moved—[Hugh Henry]—and
agreed to.
Amendment 236 moved—[Hugh Henry].
The Convener: The question is, that
amendment 236 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST

Amendment 232 agreed to.

Davidson, Mr David (North East Scotland) (Con)

Amendment 233 moved—[Hugh Henry].

The Convener: The result of the division is: For
6, Against 1, Abstentions 0.

The Convener: The question is, that
amendment 233 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST

Amendment 236 agreed to.
Amendments 237 to
Henry]—and agreed to.

240

moved—[Hugh

Amendment 225 not moved.
Section 18, as amended, agreed to.
Section 19—Complaints levy
Amendments 241, 97 and 242 to 246 moved—
[Hugh Henry]—and agreed to.
Amendment 226 not moved.

Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
6, Against 1, Abstentions 0.
Amendment 233 agreed to.
Amendments 234 moved—[Hugh Henry].
The Convener: The question is, that
amendment 234 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

Section 19, as amended, agreed to.
Section 20—Amount of levies and consultation
Amendments 270 and 271 not moved.
Amendments 247 and
Henry]—and agreed to.

248

moved—[Hugh

Amendments 272 and 273 not moved.
The Convener: Amendment 249, in the name of
the minister, is grouped with amendments 289 and
290.
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Hugh Henry: Amendment 249 will simply
require the professional bodies to give the
commission an estimate of the number of
members whom they anticipate will be liable to
pay the annual general levy in the following
financial year. The commission will need that
information to calculate the level of annual general
levy that it will propose in its draft budget.
The commission must consult the professional
organisations and their members on its proposed
budget in January each year. After taking account
of the views expressed in response to the
consultation, the commission will set its budget for
the following financial year. Estimates will
therefore be essential if the commission is to be
able to determine the appropriate level for the
annual general levy.
Amendment 289, in the name of Jeremy Purvis,
appears to try to ensure the transparency of the
commission’s annual budgetary consultation. I
support that intention. However, the effect of the
amendment is not clear. The words “results of the
consultation” could mean the actual responses to
the consultation, a summary of those responses or
some aspect of the outcome of the consultation.
The wording should make clear what the
commission is required to publish. I am happy to
accept the principle behind amendment 289, but it
would be best to reflect on the necessary form of
words with a view to returning to the issue at stage
3. I am happy to discuss the matter with Jeremy
Purvis.
Amendment 290 is a self-explanatory and
sensible small amendment, which I am happy to
accept.
I move amendment 249.
Jeremy Purvis: I could not state the case better
than the minister has done. Amendments 289 and
290 are straightforward and reflect concerns about
the level of scrutiny of the commission in setting its
budget. I take on board the minister’s comments
about amendment 289. I am pleased that he
accepts amendment 290, which will give a degree
of assurance that before the end of each financial
year the commission’s finalised budget document
for the following financial year will be made public.
Mr John Swinney (North Tayside) (SNP): I
welcome
the
minister’s
comments.
The
amendments in Jeremy Purvis’s name reflect the
Finance Committee’s concerns about the
possibility that the commission might grow arms
and legs and become a greater cost on the
profession than is necessary. Given that the
Parliament is wrestling with wider issues to do with
the commissioner and ombudsman sector—the
Finance Committee has been leading the
debate—the precautionary tone of amendments
289 and 290 and the need for vigorous public
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scrutiny of the commission’s budget sit
comfortably with the mood of the Parliament. The
minister’s broad acceptance of the principle
behind amendments 289 and 290 is welcome.
The Convener: Will you wind up, minister?
Hugh Henry: I do not need to say more, other
than to repeat that I am happy to have further
discussions with Jeremy Purvis on amendment
289 and I accept amendment 290.
14:45
Amendment 249 agreed to.
Amendments 274 and 289 not moved.
Amendment 290 moved—[Jeremy Purvis]—and
agreed to.
Amendment 227 not moved.
Section 20, as amended, agreed to.
After section20
Amendment 228 moved—[Bill Aitken].
The Convener: The question is, that
amendment 228 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 228 disagreed to.
Sections 21 and 22 agreed to.
Section 23—Duty of Commission to make rules
as to practice and procedure
The Convener: Amendment 275, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: Amendment 275 is straightforward.
At the moment, as the governing body for
solicitors, the Law Society of Scotland requires to
have its rules approved by the Lord President of
the Court of Session. Amendment 275 seeks to
introduce a similar provision in respect of the new
commission. It is not unreasonable to express
again the same caveat on the need for
independence that was expressed in the past. The
input of the Lord President to any rules that the
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SLCC seeks to implement would be sensible and
would provide some reassurance to the legal
profession.
I move amendment 275.
Hugh Henry: Bill Aitken’s comments reflect his
continuing confusion on the exact purpose of the
new body. I do not believe that the Lord President
should have a role in approving the rules of a
consumer complaints-handling body. We are
talking about a body that is not an appendage to
but separate from the legal profession. The
commission is being established to rule on
complaints that emanate from the legal profession.
The range of expertise that the holder of the
post of Lord President requires to have relates
primarily to the law and the legal profession. For
example, given that the subject matter of the rules
that the Law Society of Scotland makes under the
Solicitors (Scotland) Act 1980 falls directly within
his remit, it is entirely appropriate that the Lord
President should approve them. However, the
remit and experience of the Lord President does
not extend to consumer issues.
The bill requires the commission to consult the
Scottish
ministers,
relevant
professional
organisations and groups that represent consumer
interests on its proposed rules. As an independent
body with a wide range of relevant experience, it is
important that the commission should be able to
make its own rules in the light of the outcome of
consultation. It should also be able to implement
them without vetting by an outside interest,
whoever or whatever that may be. I hope that Bill
Aitken understands the importance of a consumer
complaints body being seen to have that
separation of interests. Amendment 275 would
deny such a separation.
Bill Aitken: I find it surprising—and, to some
extent, quite amusing—that the minister feels that
the Lord President of the Court of Session is not in
a position to bring a degree of expertise on
consumer matters. If a civil action went to court,
any appeal on a matter of consumer law might
have to be determined by the Lord President of
the Court of Session sitting in the first division with
two of his colleagues. To suggest that a degree of
expertise would not be required in that respect is a
shallow proposal.
Basically, we come back once again to the
question of independence. The Lord President’s
input would be valuable in suggesting that the
commission is independent. The minister is quite
correct to say that the commission will be a
consumer body, but it will have considerable
powers. The fact is that any body with such
powers must be seen to be detached and
independent from the Executive. The purpose of
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amendment 275 is to underline that, therefore I
suggest that the committee should agree to it.
The Convener: The question is, that
amendment 275 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 275 disagreed to.
Section 23 agreed to.
Schedule 3
RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE

The Convener: Amendment 250, in the name of
the minister, is grouped with amendments 251 to
253, 260, 262, 291 and 264. I draw members’
attention to the information on pre-emption in the
groupings paper.
Hugh Henry: Amendment 250 will ensure that
the complainer cannot obstruct the release to the
commission of information and documents that are
necessary to investigate a complaint fairly. For
that purpose, the amendment provides that the
commission must make rules that require it not to
investigate a service complaint unless the
complainer has waived any right of confidentiality
in respect of the subject matter of the complaint.
Amendment 250 will also ensure that the
commission’s rules will require the complainer to
waive the right of confidentiality before the
commission can remit a conduct complaint to a
professional body or investigate a complaint about
the way in which a professional body has handled
a conduct complaint.
Amendment 260 also deals with confidentiality,
but it relates to situations in which the commission
requires a professional organisation to provide it
with information or documents. Such information
or documents may be needed by the commission
either to investigate a handling complaint or to
meet its responsibility to monitor practice in
relation to conduct complaints. Section 27 requires
the commission to identify any trends in relation to
either the way practitioners handle matters that
result in conduct complaints or the way in which
the professional bodies deal with such complaints.
It would not be appropriate to give the commission
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the right to override legal professional privilege
when gathering evidence from the professional
organisations, therefore amendment 260 will
delete the wording that would have allowed it to do
so.
Amendments 251, 252 and 253 are minor
drafting amendments that will remove unclear
references to “the Part” in schedule 3 and replace
them with clear references to “Part 1”.
Amendment 262 will prohibit the commission
from disclosing information that it receives in
connection with a complaint other than in the
discharge of its functions or in accordance with
any legal requirement. Amendment 264 contains a
similar provision for the professional bodies in
respect of their investigation of conduct
complaints. The amendments are designed to
keep disclosure of information to a minimum and
to allow disclosure only when permitted by statute,
such as when the commission is exercising its
functions under the bill. In addition, there will be no
protection from liability in damages if a disclosure
is made in bad faith.
There are two main differences between
amendment 291, in the name of Bill Aitken, and
Executive amendments 262 and 264. First,
amendment 291 would apply only to the
commission, and not to those acting on behalf of
the professional organisations in investigating
conduct complaints. Secondly, it would provide for
the creation of a criminal offence. It is not
reasonable to create a criminal offence that would
apply only to the commission and not to the
professional
organisations
in
similar
circumstances. For that reason, I do not support
amendment 291. However, I will give serious
consideration to the addition at stage 3 of a
criminal sanction to the provisions in both
Executive amendments. I will leave Bill Aitken to
reflect on that.
I move amendment 250.
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argument. For the moment, I am not disposed to
move amendment 291.
Amendment 250 agreed to.
Amendments 251 and
Henry]—and agreed to.

98

moved—[Hugh

The Convener: Amendment 190, in the name of
Bill Aitken, is the only amendment in the group. If
amendment 190 is agreed to, I cannot call
amendment 252.
Bill Aitken: This is one of those amendments
about which I feel gamekeeper turned poacher, as
opposed to the reverse. I have had some harsh
words to say, under various headings, about the
application of the European convention on human
rights to Scots law. The fact is, however, that we
have it, we are stuck with it and we have to abide
by it.
It is not appropriate for the SLCC to hide behind
the wording as it has been drafted. The
commission must have regard to the ECHR—it is
not open to choice. I personally, and my party, did
not sign up for the ECHR’s operation here, but we
are bound to adhere by it. As the bill is drafted,
however, we are not abiding by it.
I move amendment 190.
The Convener: I remind the committee that we
have received letters from professional bodies
raising much the same issue.
Hugh Henry: It is right that all the processes of
the commission should be bound by the European
convention on human rights. In the context of the
commission’s power to make rules regarding
hearings, we would prefer to remind the
commission of the relevance of the convention to
its decisions on whether to hold hearings on a
complaint and on whether such hearings should
be held in public or private. That is entirely
appropriate. Our proposals are best in the
circumstances. I do not support amendment 190.

Bill Aitken: There is no great difference
between us in this group of amendments. Having
listened carefully to what the minister said, I totally
agree that the commission should in no way be
obstructed by the legal profession in any of its
investigations or inquiries. That is a given. At the
same time, it would be decidedly unfortunate if the
converse situation were to arise, such that
someone in the commission, whether for
pecuniary gain or for some other reason, were to
release to the press details of some business
between the commission and a practitioner. That
would be a fairly serious matter that should, at the
end of the day, be open to sanction.

Bill Aitken: I need not add to what I have
already said. The issue is clear. I am totally
convinced that the Executive is wrong in this
respect and, unfortunately, it might well be proved
to be wrong at some later stage, which will cost
the people of Scotland quite a lot of money.

Having listened to what the minister has said, I
am prepared to await the amendment that will
come at stage 3. At that stage, I will revisit the

AGAINST

The Convener: The question is, that
amendment 190 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
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Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 190 disagreed to.
Amendments 252, 99, 100 and 253 moved—
[Hugh Henry]—and agreed to.
15:00
The Convener: I call amendment 101, in the
name of the minister, which we debated last week
with amendment 10. If it is agreed to, I cannot call
amendment 191, because of pre-emption.
Amendments 101 to 108 and 254 moved—
[Hugh Henry]—and agreed to.
The Convener: Amendment 255, in the name of
the minister, is grouped with amendment 261.
Hugh Henry: Amendments 255 and 261 are
designed to prevent unnecessary double
investigation of the same factual issues by both
the commission—which will be a regulatory body
as well as having the role of examining wider
issues—and the professional organisations.
Amendment 255 enables the commission to use
its rule-making powers to specify circumstances in
which it may rely on its own previous findings of
fact or on those of a professional body. The
consent of the professional body is required for
that because of the possibility that its finding of
fact might be misunderstood or might have been
made in a different context. If, for example, a
particular finding was not critical to an issue that
the professional body required to decide upon at
the time, it might not have been the subject of a
thorough investigation.
The professional bodies whose findings the
commission may take into account are the council
of the Law Society of Scotland, the Faculty of
Advocates, any organisation that has acquired
new rights of audience and rights to conduct
litigation on behalf of its members and the Scottish
Solicitors Discipline Tribunal. Ministers are given
the power to add other disciplinary bodies by
order, which will permit any future changes in the
regulatory structure to be taken into account.
Amendment 261 places both the commission
and the professional organisations under a duty to
liaise with one another to avoid unnecessary
duplication of effort. The duty will be particularly
relevant to hybrid complaints and should
encourage the development of protocols regarding
their treatment.
I move amendment 255.
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Jeremy Purvis: I appreciate that the
amendments remove the potential for duplication
and a rehearing, effectively, but if there is a finding
of fact that indicates guilt in a previous complaint,
will there not be a concern that someone who
complains to the commission might rely on that
previous finding of guilt in a different situation for a
different offence, and not on inadequate
professional services? In such circumstances, it
would be correct for there to be a new finding, so
the commission would not be bound by the
previous finding. That is just an area of concern. I
am not sure whether what I have described would
necessarily be the case, but some clarification
from the minister would be helpful.
Hugh Henry: That is the issue to which I
referred when I described how amendment 255
will enable the commission to use its rule-making
powers to specify circumstances in which it may
rely on its own previous findings of fact or on those
of a professional body. The consent of the
professional body will be required, because of the
possibility that its finding of fact might be
misunderstood or might, as Jeremy Purvis
suggests, have been made in a different context.
Amendment 255 agreed to.
Amendment 256 moved—[Hugh Henry.]
The Convener: The question is, that
amendment 256 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

ABSTENTIONS
Davidson, Mr David (North East Scotland) (Con)

The Convener: The result of the division is: For
6, Against 0, Abstentions 1.
Amendment 256 agreed to.
Schedule 3, as amended, agreed to.
Section 24 agreed to.
Section 25—Commission’s duty to provide
advice
The Convener: Amendment 276, in the name of
Bill Aitken, is grouped with amendments 277 and
278.
Bill Aitken: It is not an exercise in semantics to
suggest that there is a difference between the
words “advice” and “information”. We want the
SLCC to be impartial. If we envisage
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circumstances in which a member of the public
with a justifiable complaint contacts a member of
the commission’s staff, we will agree that the
member of staff’s reaction should naturally be to
advise the complainer how to complain. However,
the provision of advice on the complaint itself is
quite a separate issue. By changing the word
“advice” to “information”, amendment 276 would
restrict the commission’s activity to providing
information to potential complainers on how to
complain rather than advising people about their
complaint. As the bill stands, the commission
could find itself accused of being partial. I suggest
strongly that this minor amendment would remove
that potential difficulty.
I move amendment 276.
Jeremy
Purvis:
Amendment
276
is
unnecessary. Section 25 provides that the
commission must give advice on the process of
making a complaint. It is fundamental for
complainers to understand their rights in that
regard. As far as I am concerned, amendment 276
would be very regressive indeed.
Hugh Henry: I do not share Bill Aitken’s
concerns about potential partiality. The advice that
section 25 requires the commission to provide on
request relates expressly to the process of making
a complaint. The duty is intended to ensure that
people who do not know how to go about making
a complaint can be given guidance by the
commission about the process involved.
I do not agree with Bill Aitken that there is a risk
that the commission could stray into the substance
of complaints in giving such assistance. As
Jeremy Purvis rightly pointed out, section 25
clearly limits such advice to the process of making
a complaint. The commission will certainly be
aware of the need to be entirely impartial in its
determination of complaints.
I oppose amendment 276.
Bill Aitken: This is not a moot point. I know
what the minister’s intention is in section 25 and I
have no particular difficulty with it but, frankly, it is
not reflected in what the section says at the
moment. If we simply left out the word “advice”
and inserted “information” it would be clear that
the commission’s duty is to provide information to
individuals on how to complain rather than to give
advice on complaints. An amendment is
necessary, so I will press amendment 276.
The Convener: The question is, that
amendment 276 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)
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AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 276 disagreed to.
Amendment 277 not moved.
Amendments 109 and
Henry]—and agreed to.

110

moved—[Hugh

Amendment 278 not moved.
Section 25, as amended, agreed to.
Section 26—Services complaints: monitoring,
reports, protocols and information sharing
Amendment 111 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 257, in the name of
the minister, is grouped with amendments 258,
259, 265 and 266.
Hugh Henry: Amendments 257 and 258 add to
the list of matters that are to become the subject of
information-sharing
protocols
between
the
commission and the professional organisations
under section 26. Amendment 257 adds the
provisional settlements that are to be accepted by
the parties to the list. It is consequential to the
amendments that were agreed last week, which
inserted into the bill the process for proposing
those settlements.
Amendment 258 relates to section 31(3) of the
Legal Aid (Scotland) Act 1986, which confers
powers on the professional bodies to exclude
practitioners from providing legal aid and advice
and assistance. The addition of this topic to the list
will ensure that the commission will draw any
abuse of legal aid that it uncovers to the attention
of the professional body.
Amendment 259 places the professional
organisations, and not just the commission, under
a duty to enter into protocols under section 26.
Given that the protocols are for the benefit of the
professional organisations, there could be no
reason for a body not to do that. Nonetheless, the
commission should not be placed under a
unilateral obligation.
Currently, the council of the Law Society has the
power to withdraw a solicitor’s practising certificate
if it is satisfied that the solicitor has charged
excessive fees or has breached the accounts
rules. In practice, those matters are usually
spotted during the society’s monitoring and
auditing processes. The bill preserves that
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independent regulatory power and does not
require the society to go through the commission
before exercising it. Nevertheless, amendments
265 and 266 ensure that the commission is kept
fully informed of those activities.
I move amendment 257.
Amendment 257 agreed to.
Amendments 258, 112 and 259 moved—[Hugh
Henry]—and agreed to.
Section 26, as amended, agreed to.
Section 27 agreed to.
Section 28—Obtaining of information from
relevant professional organisations
Amendment 260 moved—[Hugh Henry]—and
agreed to.
Section 28, as amended, agreed to.
Schedule 2
FURTHER POWERS OF COMMISSION UNDER SECTION 13 OR
28

Amendments 86 to 89 moved—[Hugh Henry]—
and agreed to.
Schedule 2, as amended, agreed to.
After section 28
Amendment 261 moved—[Hugh Henry]—and
agreed to.
Section 29—Monitoring effectiveness of
guarantee funds etc
The Convener: Amendment 279, in the name of
Bill Aitken, is grouped with amendments 280 to
285.
Bill Aitken: The purpose of amendment 279,
and of the consequential amendments in the
group, is to focus the powers of the SLCC by
enabling it to receive an annual report on the
guarantee fund. The proposal is not unreasonable;
indeed, my expectation was that the commission
would be able to do that. However, section 29 of
the bill cannot be described as anything other than
a classic example of drafting that gives a
commission powers that go well beyond those that
it needs to undertake its agreed functions.
I understand that the proposal was not even
consulted upon, which is unfortunate. In the
consultation
paper,
“Reforming
complaints
handling,
Building
consumer
confidence:
Regulation of the Legal Profession in Scotland”,
the question of extending the remit of the Scottish
legal services ombudsman was raised. If the
Executive planned to deal with the matter in that
way, opinions on the proposal were split. As things
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stand, the Executive, via the SLCC, is seeking to
take powers that have nothing to do with how
complaints are handled. We do not know what is
meant by the provision that will allow the
commission to
“monitor the effectiveness of … the Scottish Solicitors
Guarantee Fund”

or
the
professional
indemnity
insurance
arrangements, and the minister might care to tell
us how it is expected that the professional
organisation will be able to give effect to any of the
SLCC’s recommendations when it may not have
the power to question how the claims are dealt
with. The claims are dealt with by insurance
companies under the terms of the master policy.
Anyone who is dissatisfied with the settlement of a
claim can refer the matter to the Financial
Ombudsman Service. That would seem to be the
way forward. Frankly, the powers that are sought
for the commission are so excessive that they are
draconian and they have nothing to do with its
primary purpose, which is investigating service
complaints.
Amendment 280, for which similar arguments
could be advanced, relates to the master policy for
professional indemnity insurance rather than the
guarantee fund. Again, the insurers concerned will
not be subject to the jurisdiction of the SLCC, so it
is appropriate that section 29 should be amended
to exclude the professional indemnity insurance
arrangements. Amendments 281, 282 and 283 are
consequential. Amendment 284 is necessary to
ensure that section 30 will cover only service
complaints. The bill seeks to extend the
commission’s powers well beyond Parliament’s
intentions.
I move amendment 279.
15:15
Mr Swinney: I do not think that I could disagree
more with Bill Aitken on the issues that he has
raised on section 29. At stage 1, Martyn Evans of
the Scottish Consumer Council told us that there
was a great deal of dissatisfaction with the
exercise of the professional indemnity components
of the master policy. Bill Aitken seeks to strike out
of the bill reference to the professional indemnity
arrangements, which would mean that they would
be taken outwith the locus of the commission. Mr
Evans’s concern has been part of the fabric of the
debate and it is why the Government structured
section 29 in the way that it did. I welcome the
provisions in section 29, which represent an
attempt by the Executive to tackle the issue that
Mr Evans drew to the committee’s attention on 23
May and some of the wider concerns that have
been raised with us on other occasions.
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Although I cannot say exactly what is meant by
the phrase “monitor the effectiveness of”, I can
hazard a guess at some of the issues that the
commission might want to consider. First, there
has been a certain amount of debate about
whether, in its present form, the master policy
might be anti-competitive. I know that Mr Aitken
might not be concerned about breaching the terms
of European Union treaties—apart from the
ECHR, of course, now that the new Conservative
party has moved on—but article 82 of the relevant
EU treaty imposes an obligation to ensure
competitive practices. Once the master policy is
negotiated between an insurance company and
the Law Society, consumers cannot go and find
alternative insurance that might be more
competitively priced or more accessible. The
master policy’s compatibility with the EU treaty
provisions on competition must be addressed. It is
reasonable for the commission to examine that
issue on behalf of the consumer interest in
Scotland.
Secondly, under section 1(2)(b) of the Solicitors
(Scotland) Act 1980 the Law Society has an
obligation to promote
“the interests of the public in relation to that profession.”

If a firm of solicitors that Mr Aitken happened to be
part of were responsible for a misconduct claim
that would increase the premiums of the policy, it
would not be in my firm’s interest to counter the
conduct of Mr Aitken’s firm.
Whether the master policy contradicts the Law
Society’s obligation to act in accordance with
section 1(2)(b) of the Solicitors (Scotland) Act
1980 must be examined in order to resolve the
issue of the conflict of interests that might be faced
in dealing with consumers’ interests. There is
legitimate scope for inquiry in those two areas.
The third issue goes back to what Mr Evans told
the committee on 23 May. There is the question of
the effectiveness of the master policy and whether
it delivers for consumers. It was obvious when we
took evidence about the master policy and the
people who are behind it that consumers are
nowhere in the equation. The policy was about
providing professional indemnity to legal
practitioners; the consumer interest was nowhere
on the horizon. The very modest powers that the
Government has included in section 29 of the bill
are therefore worth protecting. People in the
community will think that those powers do not go
nearly far enough, but I accept that the
Government is taking a step in the direction of
ensuring greater attention to the consumer
interest. I acknowledge that the proposals will not
satisfy everybody, but taking the steps that Mr
Aitken has proposed in amendments 279 to 285
would mean undermining a very good provision in
the bill that will provide the opportunity to examine
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whether issues conflict in any way with the wider
consumer interest. The Government’s objective is
to improve attention to that interest.
Hugh Henry: It is important to remind the
committee that the master policy and the
guarantee fund are important public protections.
They form part of the system of redress that
protects people who have sustained losses as a
result of the incompetence or dishonesty of their
lawyer. For that reason and for the reasons that
John Swinney has given, we need to be certain
that the arrangements will work effectively and that
clients will not suffer distress and inconvenience in
seeking a justified settlement.
The former Justice 1 Committee heard concerns
about the length of time that it took to make
settlements under the master policy. The bill will
give the commission the power to monitor the
operation of the master policy, the guarantee fund
and other funds and arrangements that are
maintained by other professional bodies, and to
make non-binding recommendations. Very lighttouch regulation is proposed. As long as the
policies and funds are operating well, there should
be nothing to hide or do.
The new powers will help us to get a better
picture of whether there is a genuine problem. The
commission will not have to rely on anecdotal
evidence, as the former Justice 1 Committee had
to do, which was unfortunate. John Swinney was
right. There will be people who will argue that we
are going nowhere near far enough with the
power, but we have no desire to go any further
than is necessary or to interfere inappropriately. It
is right that the commission will be able to oversee
a significant area of redress for people who have
suffered as a result of the incompetence or
dishonesty of their lawyer.
Putting more information in the public domain to
demonstrate that professional indemnity and
guarantee fund arrangements work well is in the
interests of the professional bodies, their insurers
and the brokers. If we can give the public
confidence about the arrangements, so much the
better. If the public can access hard evidence, that
will help to dispel any unfounded concerns that
may exist.
The aim of amendments 284 and 285 appears
to be to defend the responsibility of the
professional bodies for setting standards of
conduct and to keep the commission from
intruding in the province of professional discipline.
To that extent, they are consistent with everything
that Bill Aitken has said and probably reflect the
interests of those he is representing in the debate.
If those are the concerns that prompted the
amendments, they are unfounded. The bill’s
general policy is that the professional bodies
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should retain responsibility for professional
discipline and the handling of conduct complaints.
It is important to put on the record, again, that the
commission will be a regulatory body. As a
safeguard, the commission is to oversee the way
in which the professional bodies handle conduct
complaints in order to ensure an acceptable level
of public accountability. The commission will thus
have powers that are broadly similar to the
existing powers of the Scottish legal services
ombudsman. The exercise of those powers will
give the commission insight into how well
practitioners and their professional bodies deal
with conduct complaints.
The guidance role that section 30 gives the
commission
will
not
encroach
on
the
responsibilities of the professional bodies to set
standards of conduct and make related
professional rules. The commission’s oversight
function will enable it to develop expertise about
best practice in relation to the handling of conduct
complaints and to offer guidance to law firms on
standards for their complaints systems. The
responsibilities of the professional bodies and the
commission will not overlap but will complement
each other.
Bill Aitken: For the second time in the meeting,
the minister has inferred that the interests that I
represent here today are of a sectarian type, to
some extent, in that they relate to the legal
profession. The interests that I represent here are
the interests of the people of Scotland, which are
best represented by ensuring that we have a
Scottish legal profession that is as independent
and as free from Government interference as
possible, but monitored sensibly. That is why I
voted for the bill. However, some of the bill’s
measures are not consistent with an independent
and well-regulated Scottish legal profession. I will
continue to represent those views in the interests
of the people of Scotland.
Mr Swinney has the advantage of me in that I
did not hear Mr Evans’s evidence; I am sure that
he made excellent points. However, who is the
consumer in respect of claims under the policy?
The claims will be made by the legal practitioners;
it is they who have a contract with insurers. As one
who dealt with insurance claims for long and
weary, I can tell members that it is not infrequently
the case that the claimant does not regard even
the most reasonable settlements as fair. The fact
is, however, that if there had been a consistent
degree of difficulty with the existing system, we
would have heard about it long before now.
Therefore, the system appears to have been
working.
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assure Mr Swinney that I am not nearly clever
enough to be a solicitor, so the issue would
certainly never arise. The fact is that we are
seeking to disturb arrangements that are
commercially confidential for the individuals
involved. If there is a difficulty, other remedies are
open to the dissatisfied parties as things stand.
Therefore, the amendments concerning both
issues, namely the guarantee fund and the
professional indemnity insurance, should be
accepted.
The Convener: The question is, that
amendment 279 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 279 disagreed to.
Amendment 280 moved—[Bill Aitken].
The Convener: The question is, that
amendment 280 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 280 disagreed to.
Amendments 281 to 283 not moved.
Section 29 agreed to.
Section 30—How practitioners deal with
complaints: best practice notes
Amendment 284 moved—[Bill Aitken].

Mr Swinney, in his most amusing analogy,
referred to how I would feel if my legal firm failed
to provide the appropriate degree of service. I can
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15:30
The Convener: The question is, that
amendment 284 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 284 disagreed to.
Amendment 285 moved—[Bill Aitken].
The Convener: The question is, that
amendment 285 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

Hugh Henry: I have nothing to add to what
Stewart Maxwell has said.
Bill Aitken: If Stewart Maxwell’s contribution to
the Subordinate Legislation Committee is in line
with his usual performance in the Parliament, it will
certainly be assiduous. I am sure that he
considers matters very closely. Unfortunately, the
rest of us do not often get that opportunity. We
should legislate in this shorthand manner as
seldom as possible. I think that amendment 286 is
appropriate and I intend to press it.
The Convener: The question is, that
amendment 286 be agreed to. Are we agreed?
Members: No.

AGAINST

The Convener: There will be a division.

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 285 disagreed to.
Section 30 agreed to.
Section 31—Power by regulations to amend
duties and powers of Commission
The Convener: Amendment 286, in the name of
Bill Aitken, is grouped with amendment 288.
Bill Aitken: Amendment 286 relates to an issue
that the Deputy Minister for Justice and other
ministers will have heard raised by various
members of the Opposition in recent times—
namely, the extent to which legislation should be
amended by means of statutory instruments. I am
not suggesting that our current procedures are
wrong in themselves, but under those procedures
statutory instruments receive scant attention and
are subject to limited debate. I do not think that we
should be capable of amending legislation in this
area without much fuller debate. The amendment
is consistent with arguments that have been
advanced in the past.
I move amendment 286.
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Mr Stewart Maxwell (West of Scotland) (SNP):
Bill Aitken commented on the amount of scrutiny
that subordinate legislation receives in the
Parliament. As a member of the Subordinate
Legislation Committee, I believe that the
committee does a good job and exercises its
powers over the Government and subordinate
legislation very carefully. When it identifies
difficulties and problems, it brings those to the
attention of lead committees and the Parliament.
Section 31 is a perfectly normal section and I see
no reason for us to oppose it.

Davidson, Mr David (North East Scotland) (Con)
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 286 disagreed to.
Section 31 agreed to.
Section 32—Reports: privilege
Amendment 113 moved—[Hugh Henry]—and
agreed to.
Section 32, as amended, agreed to.
After section 32
Amendment 262 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 263, in the name of
the minister, is in a group on its own.
Hugh Henry: The amendment protects the
commission, its members and its staff from having
to pay damages in respect of actions and
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omissions in the course of carrying out the
commission’s functions, unless those actions or
omissions were in bad faith or breached the
human rights of another person. That should
ensure that the commission does not have to
operate in an unduly defensive or fearful way.
I move amendment 263.
Amendment 263 agreed to.
Amendment 291 moved—[Bill Aitken].
The Convener: The question is, that
amendment 291 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 291 disagreed to.
Section 33—Giving of notices etc under Part 1
Amendments 114 to
Henry]—and agreed to.
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moved—[Hugh

Section 33, as amended, agreed to.
Section 34—Interpretation of Part 1
Amendment 229 moved—[Bill Aitken].
The Convener: The question is, that
amendment 229 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 229 disagreed to.
Amendment 230 not moved.
Amendments 117 to
Henry]—and agreed to.

127

moved—[Hugh
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The Convener: Amendment 292, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: The purpose of amendment 292 is
to seek a definition of the word “negligence”, which
is used in section 34. I am particularly concerned
about the definition of “inadequate professional
services” as referring to a practitioner who fails in
his duty to provide a service of a
“quality which could reasonably be expected of a
competent solicitor”.

The definition also
“includes any element of negligence in respect of or in
connection with the services”.

The law of negligence in Scotland is dynamic,
and that is entirely appropriate. It should change
as case law is defined over the years. It is part of
the law of delict and a branch of the law of
obligations. By necessity, the law in that respect
changes, but we should know where we are at this
time. The general principles of the law of
negligence entitle someone who feels that they
have suffered as the result of a lack of duty of care
to seek a legal remedy, which can include
damages. However, it is not always a simple
issue. The bill is not clear about the nature of
negligence or how the general law will be applied,
and further consideration must be given to that,
because there will be difficult issues, particularly
where non-solicitors and solicitors share liability
arising out of a failure that might have resulted
from negligence.
We need a definition of negligence in legislation,
but the bill is silent on the extent to which courtbased remedies are excluded or how they will
apply in complex cases involving non-solicitor
defenders in addition to the solicitor who is
complained against. The reference to negligence
in section 34 needs to be defined quite tightly and
I feel that that is something that needs to be
looked at again.
I move amendment 292.
Hugh Henry: Amendment 292 reflects a
misunderstanding of the reason for the reference
to negligence in the definition of “inadequate
professional services”. The purpose of including a
reference to the law of negligence in the definition
of “inadequate professional services” in section 34
is to ensure that complainers can bring before the
commission complaints that have an element of
negligence, which otherwise they might have to
bring as actions for negligence in the courts.
The criteria on the basis of which the
commission will decide whether to uphold service
complaints are set out in section 8 and were
debated last week. They consist of a fairness and
reasonableness test plus a duty to take into
account the existing law, such as the law of
negligence, and relevant codes and standards.
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The commission is bound to take account of the
law and I expect its decisions to be broadly in line
with those of the courts, but the key point of the
criteria is that the commission will be given more
flexibility and will not be bound in a legal
straitjacket, such as by the minutiae of case law
on the duty of care in the law of negligence.
Amendment 292 would require the commission
to undertake a full legal analysis of the minutiae
before it was entitled to give redress. The
commission would have to operate as a quasicourt of law, with all the complexity and detail that
that would involve, which would fundamentally
change the commission. That would add
significantly to complexity, cost and time. It would
move the commission away from being the
regulatory body that I have described, which I
hope will operate consumer-friendly dispute
resolution and mediation procedures, to being
more like a court of law. That would be a
significant loss, so I oppose amendment 292.
Bill Aitken: I think that the minister accepts the
potential for difficulty. For my part, I accept the
potential for difficulty in the definition of
negligence. However, we should take some steps,
because the minister’s negligence might not be my
negligence. We require to achieve some balance
in the terminology to satisfy the reasonable man,
who is a figure in Scots law. What is reasonable?
What is a reasonable definition of negligence? It is
not beyond the wit of the Executive to produce
something acceptable. On that basis, the
amendment is necessary, so I will press it.
The Convener: The question is, that
amendment 292 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 292 disagreed to.
Section 34, as amended, agreed to.
The Convener: That is as far as we will proceed
with the bill today. I thank Mr Aitken, Mr Swinney
and the minister and his team for participating.
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Legal Profession and Legal Aid (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 23
Sections 24 to 28
Sections 29 to 51
Section 52

Schedule 1
Schedule 3
Schedule 2
Schedule 4
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 35
Hugh Henry
301

In section 35, page 21, line 9, leave out <subsection (2), “complainer” and “practitioner”> and
insert <this section and sections (Conduct complaints and reviews: power of relevant professional
organisations to examine documents and demand explanations) to (Restriction upon disclosure of
information: relevant professional organisations), words and expressions>
After section 35
Hugh Henry

264

After section 35, insert—
<Restriction upon disclosure of information: relevant professional organisations
(1)

Except as permitted by subsection (2), a relevant professional organisation must not
disclose any information—
(a) contained in a conduct complaint;
(b) which is given to or obtained by it in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into such a
complaint.
(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the relevant professional organisation to
exercise any of its functions in relation to such a complaint;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.>

Hugh Henry
302

After section 35, insert—
SP Bill 56-ML3

1

Session 2 (2006)
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<Conduct complaints and reviews: power of relevant professional organisations to
examine documents and demand explanations
(1)

Where a relevant professional organisation is satisfied that it is necessary for it to do so
for the purposes of an investigation by it into a conduct complaint under section 35 or a
review by it of a decision in relation to a conduct complaint, it may—
(a) give notice in writing in accordance with subsection (2) to the practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner;
(b) give notice in writing in accordance with subsection (4) to the complainer.

(2)

Notice under subsection (1)(a) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation, at a time and place specified in the notice, of all documents
mentioned in subsection (3) which are in the possession or control of the
practitioner, the firm or, as the case may be, the employing practitioner and which
relate to the matters to which the complaint relates (whether or not they relate also
to other matters);
(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the practitioner, the firm or, as the case may be, the employing
practitioner regarding the matters to which the complaint relates.

(3)

The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the practitioner, the firm or, as the case may be, the
employing practitioner;
(b) all books, accounts, deeds, securities, papers and other documents relating to any
trust of which the practitioner is the sole trustee or a co-trustee only with one or
more of the practitioner’s partners or employees or, as the case may be, where the
practitioner is an incorporated practice of which the practice or one of its
employees is a sole trustee or it is a co-trustee only with one or more of its
employees.

(4)

Notice under subsection (1)(b) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation at a time and place specified in the notice, of all documents
mentioned in subsection (5) which relate to the matters to which the complaint
relates (whether or not they relate to other matters);
(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.

(5)

The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.

(6)

Schedule (Further powers of relevant professional organisations under section
(Conduct complaints and reviews: power of relevant professional organisations to
examine documents and demand explanations)) makes further provision about the
powers of a relevant professional organisation under this section.>

Hugh Henry
303
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After section 35, insert—

2

<Conduct complaints: financial impropriety
(1)

If, in the course of an investigation into a conduct complaint under section 35, a relevant
professional organisation has reasonable cause to believe that the practitioner, the
practitioner’s firm (or any employee thereof) or, as the case may be, the employing
practitioner, has been guilty of any financial impropriety it may apply to the court for an
order under subsection (2).

(2)

An order under this subsection is that no payment be made by any banker, building
society or other body named in the order out of—
(a) any banking account in the name of such practitioner or firm; or
(b) any sum deposited in the name of such practitioner or firm,
without the leave of the court.>

Hugh Henry
304

After section 35, insert—
<Power of relevant professional organisations to recover certain expenses
(1)

(2)

A relevant professional organisation is, subject to subsection (2), entitled to recover
from a practitioner, the practitioner’s firm or, as the case may be, the employing
practitioner, in respect of whom it has take any action by virtue of section (Conduct
complaints and reviews: power of relevant professional organisations to examine
documents and demand explanations)(1)(a) or (Conduct complaints: financial
impropriety), any expenditure reasonably incurred by it in so doing.
Expenditure incurred in taking action by virtue of section (Conduct complaints and
reviews: power of relevant professional organisations to examine documents and
demand explanations)(1)(a) is recoverable under subsection (1) only where notice has
been served under paragraph 2(a) of schedule (Further powers of relevant professional
organisations under section (Conduct complaints and reviews: power of relevant
professional organisations to examine documents and demand explanations)) in
connection with that action and—
(a) no application has been made in consequence under paragraph 3 of that schedule;
or
(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.>

Hugh Henry
305

After section 35, insert—
<Powers in relation to documents and information from third parties
(1)

Where a relevant professional organisation has requested that documents or information
in the possession or control of a person be produced for the purposes of an investigation
by it into a conduct complaint under section 35 or a review by it of a decision in relation
to a conduct complaint, and the person refuses or fails to produce the documents or
information, the organisation may apply to the court for an order under subsection (2).

(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.
3
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(3)

Subsections (3) to (7) of section (Documents and information from third parties) apply
for the purposes of this section as they apply for the purposes of that section but subject
to the modification that for the references in subsections (4) to (6) to “the Commission”
substitute “the relevant professional organisation”.>

Colin Fox
221

After section 35, insert—
<Conduct complaints: report
<(1) A relevant professional organisation may, if it considers it appropriate to do so in any
particular case, publish a report of an investigation of a conduct complaint remitted to it
under section 5(a) or 11(5)(a).
(2) A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which are likely to identify the complainer.
(3) A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which are likely to identify the practitioner,
if the practitioner consents or the condition in subsection (4) is met.
(4) The condition is that—
(a) the case is exceptional; and
(b) it is in the public interest for the identity of the practitioner concerned to be
included in the report.>
After schedule 3
Hugh Henry

306

After schedule 3, insert—
<SCHEDULE
(introduced by section (Conduct complaints and reviews: power of relevant professional
organisations to examine documents and demand explanations))
FURTHER POWERS OF RELEVANT PROFESSIONAL ORGANISATIONS UNDER SECTION (Conduct
complaints and reviews: power of relevant professional organisations to examine
documents and demand explanations)
1

Where a relevant professional organisation gives notice—
(a) under section (Conduct complaints and reviews: power of relevant professional
organisations to examine documents and demand explanations)(1)(a) to any
person having possession or control of any documents mentioned in subsection (3)
of that section;
(b) under section (Conduct complaints and reviews: power of relevant professional
organisations to examine documents and demand explanations)(1)(b) to any
person having possession or control of any documents mentioned in subsection (5)
of that section,


110

4

and the person refuses or fails to produce or deliver any of the documents within the
time specified in the notice or to cause them to be so produced or delivered, the relevant
professional organisation may apply to the court for an order requiring the person to
produce or deliver the documents or to cause them to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.
2

Where a relevant professional organisation takes possession of any such documents
which have been produced or delivered to it, it must—
(a) in the case mentioned in paragraph 1(a), without delay serve on the practitioner
against whom the complaint is made, and any other person to whom the notice
was given;
(b) in the case mentioned in paragraph 1(b), without delay serve on the complainer,
a notice giving particulars and the date on which it took possession.

3

Before the expiry of the period of 14 days after service of a notice under paragraph 2 the
person on whom the notice has been served may apply to the court for an order directing
the relevant professional organisation to return such documents to the person from
whom they were received by the relevant professional organisation or to such other
person as the applicant may request; and on the hearing of any such application the court
may make the order applied for or such other order as it thinks fit.

4

If no application is made to the court under paragraph 3, or if the court on any such
application directs that the documents in question remain in the custody or control of the
relevant professional organisation, the relevant professional organisation may make
enquiries to ascertain the person to whom they belong and may deal with the documents
in accordance with the directions of that person.>
Section 36

Hugh Henry
128

In section 36, page 21, line 17, leave out <mentioned in subsection (2)> and insert <who is a
solicitor>
Hugh Henry

129

In section 36, page 21, line 21, leave out <practitioner> and insert <solicitor>
Hugh Henry

130

In section 36, page 21, leave out lines 23 to 27
Hugh Henry

131

In section 36, page 21, line 30, leave out <practitioner> and insert <solicitor>
Hugh Henry

132

In section 36, page 21, line 34, leave out <practitioner> and insert <solicitor>

5
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Hugh Henry
133

In section 36, page 21, line 36, leave out from <direct> to end of line 40 and insert <direct the
solicitor>
Hugh Henry

307

In section 36, page 22, line 3, at beginning insert <subject to subsection (5A),>
Hugh Henry

134

In section 36, page 22, line 3, leave out <practitioner> and insert <solicitor>
Hugh Henry

308

In section 36, page 22, line 3, leave out <to the Council>
Hugh Henry

309

In section 36, page 22, line 5, at beginning insert <where the Council consider that the
complainer has been directly affected by the conduct,>
Hugh Henry

135

In section 36, page 22, line 5, leave out <practitioner> and insert <solicitor>
Hugh Henry

310

In section 36, page 22, line 5, leave out <to the client>
Hugh Henry

311

In section 36, page 22, line 6, at end insert <to the complainer for loss, inconvenience or distress
resulting from the conduct>
Hugh Henry

136

In section 36, page 22, line 8, leave out <practitioner> and insert <solicitor>
Hugh Henry

312

In section 36, page 22, line 10, at end insert—
<(5A) The Council shall not direct the solicitor to pay a fine under subsection (4)(b)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.
(5B) Any fine directed to be paid under subsection (4)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.>
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6

Hugh Henry
313

In section 36, page 22, leave out lines 11 to 15
Hugh Henry

137

In section 36, page 22, line 20, leave out <practitioner> and insert <solicitor>
Hugh Henry

138

In section 36, page 22, line 22, leave out <practitioner> and insert <solicitor>
Hugh Henry

314

In section 36, page 22, line 25, leave out <date> and insert <day>
Hugh Henry

315

In section 36, page 22, line 28, at end insert—
<(8A) A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) not upholding the
conduct complaint is intimated to him, appeal to the Tribunal against the
determination.
(8B) Where the Council have upheld the conduct complaint but have not directed
the solicitor under subsection (4)(c) to pay compensation, the complainer may,
before the expiry of the period of 21 days beginning with the day on which the
determination upholding the complaint is intimated to him, appeal to the
Tribunal against the Council’s decision not to make a direction under that
subsection.
(8C) A complainer to whom the Council have directed a solicitor under subsection
(4)(c) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.>
Hugh Henry

316

In section 36, page 23, leave out lines 1 to 3
Hugh Henry

139

In section 36, page 23, line 9, leave out from <practitioner> to <42ZA(2)> in line 10 and insert
<solicitor>
Hugh Henry

317

In section 36, page 23, line 18, leave out <42ZA(8)> and insert <42ZA(8) or (8C) or 54A(1) or
(2)>

7
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Hugh Henry
318

In section 36, page 23, line 20, at end insert—
<( )

After section 53 (powers of Tribunal), insert—
“53ZA
(1)

Powers of Tribunal on appeal: unsatisfactory professional conduct
On an appeal to the Tribunal under section 42ZA(8) the Tribunal—
(a) may quash or confirm the determination being appealed against;
(b) if it quashes the determination, shall quash the censure accompanying
the determination;
(c) may quash, confirm or vary the direction being appealed against;
(d) may, subject to subsection (5), fine the solicitor;
(e) may, where it considers that the complainer has been directly affected by
the conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct.

(2)

On an appeal to the Tribunal under section 42ZA(8A) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;
(b) if it does so, may, where it considers that the complainer has been
directly affected by the conduct, direct the solicitor to pay compensation
of such amount, not exceeding £5,000, as it may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct;
(c) may confirm the determination.
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(3)

On an appeal to the Tribunal under section 42ZA(8B) the Tribunal may, where
it considers that the complainer has been directly affected by the conduct,
direct the solicitor to pay compensation of such amount, not exceeding £5,000,
as it may specify to the complainer for loss, inconvenience or distress resulting
from the conduct.

(4)

On an appeal under section 42ZA(8C) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the solicitor to pay a fine under subsection (1)(d)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

In this section, “complainer” has the same meaning as in section 42ZA.

8

53ZB

Enforcement of Council direction: unsatisfactory professional conduct
Where a solicitor fails to comply with a direction given by the Council under
section 42ZA(4) (including such a direction as confirmed or varied on appeal
by the Tribunal or, as the case may be, the court) before the expiry of the
period specified in the notice relating to that direction given to him under
section 42ZB(1), or such longer period as the Council may allow, the direction
shall be enforceable in like manner as an extract registered decree arbitral in
favour of the Council bearing a warrant for execution issued by the sheriff
court of any sheriffdom in Scotland.”.>

Hugh Henry
319

In section 36, page 23, line 20, at end insert—
<( )

After section 54 (appeals from decisions of Tribunal), insert—
“54A

Appeals from decisions of Tribunal: unsatisfactory professional conduct

(1)

A solicitor in respect of whom a decision has been made by the Tribunal under
section 53ZA(1), (2), (3) or (4) may, before the expiry of the period of 21 days
beginning with the day on which the decision is intimated to him, appeal to the
court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 53ZA to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
53ZA—
(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;
(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the solicitor pay compensation;
(c) a decision under subsection (1)(e) directing the solicitor to pay
compensation;
(d) a decision under subsection (2)(b) not to direct the solicitor to pay
compensation;
(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
(f) a decision under subsection (3) confirming the Council’s decision not to
direct the solicitor to pay compensation;
(g) a decision under subsection (4) quashing the Council’s direction that the
solicitor pay compensation or varying the amount of compensation
directed to be paid.

(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

(6)

In this section, “complainer” has the same meaning as in section 42ZA.”.>

9
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Hugh Henry
320

In section 36, page 23, line 20, at end insert—
<( ) After section 55 (powers of court), insert—
“55A
(1)

Powers of court: unsatisfactory professional conduct
In the case of unsatisfactory professional conduct by a solicitor the court
may—
(a) fine the solicitor;
(b) where it considers that the complainer has been directly affected by the
conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;
(c) find the solicitor liable in any expenses which may be involved in the
proceedings before it.

(2)

A decision of the court under subsection (1) shall be final.

(3)

In this section, “complainer” has the same meaning as in section 42ZA.”.>

Hugh Henry
140

In section 36, page 23, line 22, leave out from <, firm> to <solicitors> in line 24
Hugh Henry

141

In section 36, page 23, line 25, leave out from <, a> to <partnership> in line 26
Hugh Henry

321

In section 36, page 23, line 27, leave out subsection (4)
Hugh Henry

322

In section 36, page 23, line 32, leave out subsection (5)
Section 37
Hugh Henry

323

Leave out section 37 and insert—
<Unsatisfactory professional conduct: conveyancing or executry practitioners
(1)

The 1990 Act is amended as follows.

(2)

After section 20 (professional misconduct etc. by conveyancing or executry
practitioners), insert—
“20ZA Unsatisfactory professional conduct
(1)
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Where a conduct complaint suggesting unsatisfactory professional conduct by
a practitioner is remitted to the Council under section 5(a) or 11(5)(a) of the
2006 Act, the Council must having—

10

(a) investigated the complaint under section 35(1) of that Act and made a
written report under section 35(2) of that Act;
(b) given the practitioner an opportunity to make representations,
determine the complaint.
(2)

Where the Council make a determination under subsection (1) upholding the
complaint, they—
(a) shall censure the practitioner;
(b) may take any of the steps mentioned in subsection (3) which they
consider appropriate.

(3)

The steps are—
(a) where the Council consider that the practitioner does not have sufficient
competence in relation to any aspect of conveyancing law or legal
practice or, as the case may be, executry law or legal practice, to direct
him to undertake such education or training as regards the law or legal
practice concerned as the Council consider appropriate in that respect;
(b) subject to subsection (5) below, to direct the practitioner to pay a fine not
exceeding £2,000;
(c) where the Council consider that the complainer has been directly
affected by the conduct, to direct the practitioner to pay compensation of
such amount, not exceeding £5,000, as they may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct.

(4)

The Council may, in considering the complaint, take account of any previous
determination by them upholding a complaint against the practitioner of
unsatisfactory professional conduct (but not a complaint in respect of which an
appeal is pending or which has been quashed ultimately on appeal).

(5)

The Council shall not direct the practitioner to pay a fine under subsection
(3)(b) above where, in relation to the subject matter of the complaint, he has
been convicted by any court of an offence involving dishonesty and sentenced
to a term of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (3)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

The Council shall intimate—
(a) a determination under subsection (1);
(b) any censure under subsection (2)(a);
(c) any direction under subsection (3),
to the complainer and the practitioner by sending to each of them a copy of the
determination, the censure or, as the case may be, the direction.

11
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(8)

A practitioner in respect of whom a determination upholding a conduct
complaint has been made under subsection (1), or a direction has been made
under subsection (3) may, before the expiry of the period of 21 days beginning
with the day on which the determination or, as the case may be, the direction is
intimated to him, appeal to the Tribunal against the—
(a) determination;
(b) direction (whether or not he is appealing against the determination).

(9)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) not upholding the
conduct complaint is intimated to him, appeal to the Tribunal against the
determination.

(10) Where the Council have upheld the conduct complaint but have not directed
the practitioner under subsection (3)(c) to pay compensation, the complainer
may, before the expiry of the period of 21 days beginning with the day on
which the determination upholding the complaint is intimated to him, appeal to
the Tribunal against the Council’s decision not to make a direction under that
subsection.
(11) A complainer to whom the Council have directed a practitioner under
subsection (3)(c) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.
(12) The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (3)(b) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (3)(c)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.
(13) A statutory instrument containing an order under—
(a) subsection (12)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (12)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.
20ZB

Unsatisfactory professional conduct: Council’s powers to monitor
compliance with direction under section 20ZA(3)

(1)

The Council shall, by notice in writing, require every practitioner who is
specified in—
(a) a direction made under section 20ZA(3); or
(b) such a direction as confirmed or varied on appeal by—
(i)

the Tribunal; or

(ii) the court,
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to give, before the expiry of such period being not less than 21 days as the
notice specifies, an explanation of the steps which he has taken to comply with
the direction.
(2)

(3)

Where an appeal is made under section 20ZA(8) or (11) or 20D(1) or (2)
against a direction made under section 20ZA(3), any notice under subsection
(1) above relating to the direction shall cease to have effect pending the
outcome of the appeal.”.

After section 20A (review by Council of certain of their decisions), insert—
“20B
(1)

Unsatisfactory professional conduct: powers of Tribunal on appeal
On an appeal to the Tribunal under section 20ZA(8) the Tribunal—
(a) may quash or confirm the determination being appealed against;
(b) if they quash the determination, shall quash the censure accompanying
the determination;
(c) may quash, confirm or vary the direction being appealed against;
(d) may, subject to subsection (5), fine the practitioner;
(e) may, where they consider that the complainer has been directly affected
by the conduct, direct the practitioner to pay compensation of such
amount, not exceeding £5,000, as they may specify to the complainer for
loss, inconvenience or distress resulting from the conduct.

(2)

On an appeal to the Tribunal under section 20ZA(9) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;
(b) if they do so, may, where they consider that the complainer has been
directly affected by the conduct, direct the practitioner to pay
compensation of such amount, not exceeding £5,000, as they may
specify to the complainer for loss, inconvenience or distress resulting
from the conduct;
(c) may confirm the determination.

(3)

On an appeal to the Tribunal under section 20ZA(10) the Tribunal may, where
they consider that the complainer has been directly affected by the conduct,
direct the practitioner to pay compensation of such amount, not exceeding
£5,000, as they may specify to the complainer for loss, inconvenience or
distress resulting from the conduct.

(4)

On an appeal under section 20ZA(11) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the practitioner to pay a fine under subsection
(1)(d) where, in relation to the subject matter of the complaint, he has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

13
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20C

Unsatisfactory professional conduct: enforcement of Council direction
Where a practitioner fails to comply with a direction given by the Council
under section 20ZA(3) (including such a direction as confirmed or varied on
appeal by the Tribunal or, as the case may be, the court) before the expiry of
the period specified in the notice relating to that direction given to the
practitioner under section 20ZB(1), or such longer period as the Council may
allow, the direction shall be enforceable in like manner as an extract registered
decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

20D

Unsatisfactory professional conduct: appeal from decisions of Tribunal

(1)

A practitioner in respect of whom a decision has been made by the Tribunal
under section 20B(1), (2), (3) or (4) may, before the expiry of the period of 21
days beginning with the day on which the decision is intimated to him, appeal
to the court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 20B to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
20B—
(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;
(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the practitioner pay compensation;
(c) a decision under subsection (1)(e) directing the practitioner to pay
compensation;
(d) a decision under subsection (2)(b) not to direct the practitioner to pay
compensation;
(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
(f) a decision under subsection (3) confirming the Council’s decision not to
direct the practitioner to pay compensation;
(g) a decision under subsection (4) quashing the Council’s direction that the
practitioner pay compensation or varying the amount of compensation
directed to be paid.

(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

20E
(1)

Unsatisfactory professional conduct: powers of court on appeal
On an appeal under section 20D, the court may—
(a) fine the practitioner;
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(b) where it considers that the complainer has been directly affected by the
conduct, direct the practitioner to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;
(c) find the practitioner liable in any expenses which may be involved in the
proceedings before it.
(2)

A decision of the court under subsection (1) shall be final.”.>
After section 37

Hugh Henry
324

After section 37, insert—
<Report by Commission to Council under section 8(2)(e)
(1)

After section 42ZB of the 1980 Act (as inserted by section 36(2) of this Act), insert—
“42ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers
(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner who is a solicitor, they may direct
him to undertake such education or training as regards the law or legal practice
as the Council consider appropriate in the circumstances.

(2)

The Council shall by notice in writing—
(a) intimate a direction under subsection (1) to the solicitor;
(b) require the solicitor to give, before the expiry of such period being not
less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.

(3)

42ZD

Where an appeal is made under section 42ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.
Direction under section 42ZC(2): appeal by practitioner

(1)

A solicitor in respect of whom a direction has been made under section
42ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The solicitor may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

15


121

(5)
(2)

A decision of the court on an appeal under subsection (3) shall be final.”.

After section 20ZB of the 1990 Act (as inserted by section (Unsatisfactory professional
conduct: conveyancing or executry practitioners)(2) of this Act), insert—
“20ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers
(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner, they may direct him to undertake
such education or training as regards conveyancing law or legal practice or, as
the case may be, executry law or legal practice as they consider appropriate in
the circumstances.

(2)

The Council shall by notice in writing—
(a) intimate a direction under subsection (1) to the practitioner;
(b) require the practitioner to give, before the expiry of such period being
not less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.

(3)

20ZD

Where an appeal is made under section 20ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.
Direction under section 20ZC(1): appeal by practitioner

(1)

A practitioner in respect of whom a direction has been made under section
20ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The practitioner may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

(5)

A decision of the court on an appeal under subsection (3) shall be final.”.>
Section 38

Bill Aitken
293

In section 38, page 24, line 5, at end insert—
<( ) in subsection (1)(a), after “misconduct” insert or “unsatisfactory professional
conduct”;>
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Hugh Henry
325

In section 38, page 24, line 7, after <misconduct,> insert <and where the Tribunal consider that
the complainer has been directly affected by the misconduct,>
Bill Aitken

287

In section 38, page 24, line 7, after <misconduct> insert <or unsatisfactory professional conduct>
Hugh Henry

326

In section 38, page 24, line 8, leave out from second <to> to <distress> in line 11 and insert
<compensation of>
Hugh Henry

327

In section 38, page 24, line 12, at end insert <to the complainer for loss, inconvenience or distress
resulting from the misconduct>
Bill Aitken

294

In section 38, page 24, line 12, at end insert—
<( ) in paragraph (c), for “subsection (3)” substitute “subsections (3) and
(3ZA)”;>
Bill Aitken

295

In section 38, page 24, line 12, at end insert—
<( ) after paragraph (e) insert—
“(ea) where the Tribunal considers that the practitioner does not have
sufficient competence in relation to any aspect of the law or legal
practice, direct the solicitor to undertake such education or training as
regards the law or legal practice as the Tribunal considers appropriate in
that respect; or”;>
Bill Aitken

296

In section 38, page 24, line 12, at end insert—
<( ) after subsection (3), insert—
“(3ZA)Where the solicitor is guilty of unsatisfactory professional conduct, the
maximum fine the Tribunal may impose is £2,000.”;>
Hugh Henry

328

In section 38, page 24, line 13, leave out <(7)> and insert <(7A)>
Hugh Henry

329

In section 38, page 24, line 14, leave out <(7A)> and insert <(7B)>

17
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Hugh Henry
330

In section 38, page 24, line 19, leave out <(7B)> and insert <(7C)>
Hugh Henry

355

In section 38, page 24, line 19, leave out <(7A)> and insert <(7B)>
Hugh Henry

331

In section 38, page 24, line 21, at end insert <;
( )

after subsection (8), insert—
“(9) In subsection (2)(bb), “complainer” has the same meaning as in section
42ZA.”>

Hugh Henry
332

In section 38, page 24, line 21, at end insert—
<(1A) In section 55 of the 1980 Act (powers of court)—
(a) in subsection (1), after paragraph (bb), insert—
“(bc) where the court considers that the complainer has been directly affected
by the misconduct, direct the solicitor to pay compensation of such
amount, not exceeding £5,000, as it may specify to the complainer for
loss, inconvenience or distress resulting from the misconduct; or”;
(b) after subsection (4) insert—
“(5)

The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend paragraph (bc) of subsection (1)
by substituting for the amount for the time being specified in that paragraph
such other amount as they consider appropriate.

(6)

A statutory instrument containing an order under subsection (5) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.

(7)

In this section, “complainer” has the same meaning as in section 42ZA.”.>

Hugh Henry
333

In section 38, page 24, line 22, leave out <, inadequate professional services>
Hugh Henry

334

In section 38, page 24, line 23, at end insert—
<( ) in subsection (2), after paragraph (c) insert—
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“(ca) where the Council consider that the complainer has been directly
affected by the professional misconduct or, as the case may be, the
matter referred to in paragraph (d) of subsection (1), to direct the
practitioner to pay compensation of such amount, not exceeding £5,000,
as the Council may specify to the complainer for loss, inconvenience or
distress resulting from the misconduct or, as the case may be, the matter;
(cb) subject to subsection (2ZA) below, to impose on the practitioner a fine
not exceeding £2,000;”;
( ) after that subsection, insert—
“(2ZA)The Council shall not impose a fine under subsection (2)(cb) above where, in
relation to the subject matter of the complaint, the practitioner has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.
(2ZB)Any fine imposed under subsection (2)(cb) above shall be treated for the
purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.”;>
Hugh Henry
335

In section 38, page 24, line 25, after <misconduct,> insert <and where the Tribunal consider that
the complainer has been directly affected by the misconduct, to>
Hugh Henry

336

In section 38, page 24, line 26, leave out from second <to> to <distress> in line 29 and insert
<compensation of>
Hugh Henry

337

In section 38, page 24, line 30, at end insert <to the complainer for loss, inconvenience or distress
resulting from the misconduct>
Hugh Henry

338

In section 38, page 24, line 31, leave out <(11A)> and insert <(11E) (as inserted by section
(Review of and appeal against decisions on remitted conduct complaints: cases other than
unsatisfactory professional conduct) (2)(d) of this Act)>
Hugh Henry

339

In section 38, page 24, line 32, leave out <(11B)> and insert <(11F)>
Hugh Henry

340

In section 38, page 24, line 34, after <subsection> insert <(2)(ca) or>
Hugh Henry

341

In section 38, page 24, line 37, leave out <(11C)> and insert <(11G)>

19
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Hugh Henry
356

In section 38, page 24, line 37, leave out <(11B)> and insert <(11F)>
After section 38
Hugh Henry

342

After section 38, insert—
<Review of and appeal against decisions on remitted conduct complaints: cases
other than unsatisfactory professional conduct
(1)

In section 54 of the 1980 Act (appeals from decisions of Tribunal in cases other than
unsatisfactory professional conduct)—
(a) after subsection (1), insert—
“(1A) A solicitor, a firm of solicitors or, as the case may be, an incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which any decision by the Tribunal mentioned in subsection (1B) is intimated
to him or, as the case may be, it appeal to the court against the decision.
(1B) The decision is—
(a) where the Tribunal was satisfied as mentioned in section 53(1)(a), the
finding that the solicitor has been guilty of professional misconduct;
(b) where the Tribunal was satisfied as mentioned in section 53(1)(d), the
finding that the incorporated practice has failed to comply with any
provision of this Act or of any rule made under this Act applicable to the
practice;
(c) in any case falling within paragraph (a) or (b), or where the decision was
made because of the circumstances mentioned in section 53(1)(b) or (c),
any decision under section 53(2) or (5).
(1C) The Council may, before the expiry of the period of 21 days beginning with the
day on which a decision by the Tribunal under section 53(2) or (5) is intimated
to them, appeal to the court against the decision; but the Council may not
appeal to the court against a decision of the Tribunal under section 53(2)(bb).
(1D) Where the Tribunal has found that a solicitor has been guilty of professional
misconduct but has not directed him under section 53(2)(bb) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Tribunal’s finding is intimated to him,
appeal to the court against the decision of the Tribunal not to make a direction
under that subsection.
(1E) A complainer to whom the Tribunal has directed a solicitor under section
53(2)(bb) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the court against the amount of the compensation
directed to be paid.
(1F) On an appeal under any of subsections (1A) to (1E), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.
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(1G) A decision of the court under subsection (1A), (1B), (1C), (1D), (1E) or (1F)
shall be final.”;
(b) in subsection (2), after paragraph (b) insert “;
(c) the Tribunal has exercised the power conferred by section 53(6B) to
direct that its order shall take effect on the day on which it is intimated to
the solicitor, firm of solicitors or incorporated practice concerned, the
solicitor, firm of solicitors or incorporated practice may, before the
expiry of the period of 21 days beginning with that day, apply to the
court for an order varying or quashing the direction in so far as it relates
to the day on which the order takes effect”;
(c) after that subsection, insert—
“(2A) In subsections (1D) and (1E), “complainer” has the same meaning as in section
42ZA.
(2B) Subsection (1) does not apply to any element of a decision of the Tribunal to
which subsections (1A) to (1G) and paragraph (c) of subsection (2) apply.
(2C) Subsections (1A) to (1G), and paragraph (c) of subsection (2), apply to any
element of a decision of the Tribunal which does not relate to the provision of
advice, services or activities referred to in section 47(2) of the 2006 Act.”.
(2)

In section 20 of the 1990 Act (professional misconduct etc. by conveyancing or executry
practitioners)—
(a) after subsection (8), insert—
“(8A) Where the Council are satisfied that a practitioner is guilty of professional
misconduct or that the circumstances referred to in subsection (1)(d) apply as
respects a practitioner, the practitioner may—
(a) before the expiry of the period of 21 days beginning with the day on
which the finding by the Council to that effect is intimated to him, apply
to the Council for a review by them of the finding;
(b) before the expiry of the period of 21 days beginning with the day on
which the outcome of the review is intimated to him, appeal to the
Tribunal against the decision of the Council in the review; and the
Tribunal may quash or confirm the decision.”;
(b) after subsection (11), insert—
“(11ZA)Where the Council find that a practitioner is guilty of professional misconduct
or that the circumstances referred to in subsection (1)(d) apply as respects a
practitioner but do not direct him under subsection (2)(ca) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Council’s finding is intimated to him,
apply to the Council for a review by them of their decision not to direct the
practitioner under subsection (2)(ca) to pay compensation.
(11ZB)A complainer to whom the Council have directed a practitioner under
subsection (2)(ca) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, apply to the Council for a review by them of the direction.
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(11ZC)The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of the review under subsection (11ZA) or
(11ZB) is intimated to him, appeal to the Tribunal against the decision of the
Council in the review; and the Tribunal may quash, confirm or vary the
decision.”;
(c) in subsection (11A)—
(i)

in paragraph (a), after “subsection” insert “(8A)(b) or”;

(ii) after that paragraph, insert—
“(aa) a finding by the Tribunal that a practitioner is guilty of professional
misconduct or that the circumstances mentioned in subsection (1)(d)
apply as respects the practitioner; or”;
(iii) for the words “or, as the case may be,” substitute “the finding referred to in
paragraph (aa) or, as the case may be, the decision”;
(d) after that subsection, insert—
“(11B) The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of any appeal under subsection (11ZC) is
intimated to him, appeal to the court against the Tribunal’s decision in the
appeal.
(11C) Where after holding an inquiry into a complaint against a practitioner, the
Tribunal find that he has been guilty of professional misconduct or that the
circumstances referred to in subsection (2A)(b) apply as respects him, but do
not direct the practitioner under subsection (2B)(aa) to pay compensation, the
complainer may, before the expiry of the period of 21 days beginning with the
day on which the Tribunal’s finding is intimated to him, appeal to the court
against the decision of the Tribunal not to make a direction under that
subsection.
(11D) A complainer to whom the Tribunal have directed a practitioner under
subsection (2B)(aa) to pay compensation may, before the expiry of the period
of 21 days beginning with the day on which the direction under that subsection
is intimated to him, appeal to the court against the amount of the compensation
directed to be paid.
(11E) In an appeal under subsection (11C) or (11D), the court may make such order
in the matter as it thinks fit.”.>
Section 39
Bill Aitken
297

In section 39, page 25, line 34, at end insert—
<( )

After paragraph 6 insert—
“6A
6B

The Tribunal may arrange for any of its functions (other than excepted
functions) to be discharged by a Committee of the Tribunal.
In paragraph 6A “excepted functions” means—
(a) making an order that the name of the solicitor be struck off the roll;
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(b) making an order that an investment business certificate issued to a
solicitor, a firm of solicitors or an incorporated practice be revoked.
6C

A Committee of the Tribunal shall be deemed to be properly constituted if
there are equal numbers of solicitor and non-lawyer members present.”.>
Section 41

Bill Aitken
357* In section 41, page 26, line 3, at end insert—
<( ) in subsection (1), after “Act” insert “or, as the case may be, restricted by an order
of the Tribunal under section 53(5) from acting as a principal”;>
Hugh Henry
142

In section 41, page 26, line 18, leave out from <or> to <partnership> in line 19
After section 43
Hugh Henry

343

After section 43, insert—
<Regulation of notaries public
After section 59 of the 1980 Act, insert—
“59A

Rules regarding notaries public

(1)

Subject to subsections (2) and (3), the Council may, if they think fit, make
rules for regulating in respect of any matter the admission, enrolment and
professional practice of notaries public.

(2)

The Council shall, before making any rules under this section—
(a) send to each notary public a draft of the rules; and
(b) take into consideration any representations made by any notary public on
the draft.

(3)

Rules made under this section shall not have effect unless the Lord President,
after considering any representations the Lord President thinks relevant, has
approved the rules so made.

(4)

If a notary public fails to comply with any rule made under this section that
failure may be treated as professional misconduct or unsatisfactory
professional conduct on the part of the solicitor who is the notary public.”.>
Section 45

Bill Aitken
298

In section 45, page 31, line 9, at end insert <(including regarding educational qualifications and
training requirements);>

23
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Bill Aitken
299

In section 45, page 31, line 14, at end insert—
<( ) provisions governing—
(i)

the manner in which such advisers conduct the provision of
advice;

(ii) conflicts of interest;
(iii) contractual and other obligations of such advisers;
(iv) the holding of any money; and
(v)

the disclosure of and accounting for any commission;>

Bill Aitken
300

In section 45, page 31, line 16, at end insert—
<( ) arrangements for dealing with complaints about the activities of
registered advisers and registered organisations.>
Section 49
Bill Aitken

288

In section 49, page 34, line 34, leave out <31(1),>
Schedule 4
Hugh Henry

344

In schedule 4, page 44, line 35, after <Act> insert <or section 20ZA(1) of the 1990 Act>
Hugh Henry

345

In schedule 4, page 45, line 1, after <Act> insert <or section 20ZA(2)(b) of the 1990 Act>
Hugh Henry

143

In schedule 4, page 45, line 29, leave out <7> and insert <7(1)>
Hugh Henry

144

In schedule 4, page 45, line 33, at end insert—
<( ) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—
“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;
(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.
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(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>
Hugh Henry
145

In schedule 4, page 45, line 33, at end insert—
<( ) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.>
Hugh Henry

146

In schedule 4, page 45, line 33, at end insert—
<( ) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct .”.>
Hugh Henry

346

In schedule 4, page 45, line 33, at end insert—
<( )

In section 38 (powers where dishonesty alleged), after subsection (3) insert—
“(4) This section does not apply to any element of dishonesty other than that involving
the provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
147

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39 (powers where undue delay alleged), after subsection (2), insert—
“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.>

Hugh Henry
265

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39A (powers where excessive fees etc. charged), after subsection (9) insert—
“(10) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (2);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (3);
(iii) the court makes an order under subsection (8); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
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Hugh Henry
266

In schedule 4, page 45, line 33, at end insert—
<( )

In section 40 (powers where failure to comply with accounts rules, etc.), after subsection
(4), insert—
“(5) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (2);
(iii) the court makes an order under subsection (3); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
Hugh Henry
148

In schedule 4, page 45, line 33, at end insert—
<( )

In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.>

Hugh Henry
347

In schedule 4, page 45, line 33, at end insert—
<( )

In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
(a) for subsection (3), substitute—
“(3A) If the solicitor or, as the case may be, the incorporated practice fails so to
satisfy the Council, the Council may—
(a) require the production or delivery to any person appointed by them at a
time and place fixed by them of the documents mentioned in subsection
(3B);
(b) take possession of all such documents; and
(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm or,
as the case may be, the incorporated practice without the leave of the
court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;
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(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice is a sole trustee or of which
the practice is a co-trustee only with one or more of its employees.”;
(b) after subsection (4A) (as inserted by section 41(2)(a) of this Act), insert—
“(4B) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (3A).”.>
Hugh Henry
348

In schedule 4, page 45, line 33, at end insert—
<( ) In section 46 (safeguarding interests of clients in certain other cases)—
(a) in each of subsections (2) and (3) for the words from “the provisions of section
38” to the end, substitute—
“the Council may do any of the things mentioned in subsection (3A)”;
(b) after subsection (3), insert—
“(3A) The things are to—
(a) require the production or delivery to any person appointed by the
Council at a time and a place fixed by them of the documents mentioned
in subsection (3B);
(b) take possession of all such documents; and
(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm
without the leave of the court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm;
(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which he is a sole trustee or is a co-trustee only
with one or more of his employees.”;
(c) after subsection (4), insert—
“(4A) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (2) or (3).”.>
Hugh Henry

149

In schedule 4, page 45, line 33, at end insert—
<( )

In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—
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“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
349

In schedule 4, page 45, line 33, at end insert—
<( ) In section 53 (power of Tribunal to fine for professional misconduct etc.)—
(a) after subsection (3), insert—
“(3ZA)The Tribunal shall not impose a fine under subsection (2)(c)—
(a) where the Tribunal is proceeding on the ground referred to in subsection
(1)(a), (c) or (d) and the solicitor or, as the case may be, the incorporated
practice, in relation to the subject matter of the Tribunal’s inquiry, has
been convicted by any court of an act involving dishonesty and
sentenced to a term of imprisonment of not less than 2 years;
(b) where the Tribunal is proceeding on the ground referred to in subsection
(1)(b).”;
(b) after subsection (8), insert—
“(8A) The powers of the Tribunal under paragraph (bb) of subsection (2), and
subsection (3ZA), apply to any element of a decision of the Tribunal which
does not relate to the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.
(8B) Subsection (3) does not apply to any element of a decision of the Tribunal to
which paragraph (bb) of subsection (2), and subsection (3ZA), apply.”.>
Hugh Henry

350

In schedule 4, page 45, line 33, at end insert—
<( )

In section 53D (suspension etc. of investment business certificates: appeal to Tribunal),
for subsection (3) substitute—
“(2A) The solicitor, firm of solicitors or, as the case may be, the incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which the decision of the Tribunal under subsection (2) is intimated to him or,
as the case may be, it, appeal to the court against the decision.
(2B) The Council may, before the expiry of the period of 21 days beginning with the
day on which the decision of the Tribunal under subsection (2) is intimated to
them, appeal to the court against the decision.
(2C) On an appeal under subsection (2A), the court may give such directions in the
matter as it thinks fit, including directions as to the expenses of the proceedings
before the court and as to any order by the Tribunal relating to expenses.
(2D) A decision of the court under subsection (2C) shall be final.”.>
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Hugh Henry
351

In schedule 4, page 45, line 33, at end insert—
<( )

In section 55 (powers of court), after subsection (7) (as inserted by section 38(1A)(b) of
this Act), insert—
“(8)

The power under paragraph (bc) of subsection (1) applies to any element of a
decision of the court which does not relate to the provision of advice, services
or activities referred to in section 47(2) of the 2006 Act.”.>

Hugh Henry
352

In schedule 4, page 45, line 33, at end insert—
<( )

In section 62A(2) (Council’s power to recover expenses under section 38, 45 or 46),
after the words “38” insert “, 45 or 46”.>

Hugh Henry
353

In schedule 4, page 46, line 10, at end insert—
<( )

In Schedule 3, Part II (power of Council to investigate), in paragraph 5(1), (2) and (3),
after the words “section 38” in each place where they occur insert “, 45 or 46”.>

Hugh Henry
150

In schedule 4, page 46, line 12, at end insert—
<( )

In section 17 (conveyancing practitioners), after subsection (11B) insert—
“(11C) Failure by a practitioner to comply with any rule made under subsection (11)
or any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>

Hugh Henry
151

In schedule 4, page 46, line 12, at end insert—
<( )

In section 18 (executry practitioners), after subsection (10B) insert—
“(10C) Failure by a practitioner to comply with any rule made under subsection (10)
or any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>

Hugh Henry
354

In schedule 4, page 46, leave out lines 13 to 24
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Legal Profession and Legal Aid (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments

Conduct complaints and reviews: further powers of relevant professional
organisations
301, 302, 303, 304, 305, 306, 346, 347, 348, 352, 353
Directions to pay fine or compensation etc.
307, 308, 309, 310, 311, 312, 316, 325, 326, 327, 331, 332, 334, 335, 336, 337, 340,
349, 351
Directions following unsatisfactory professional conduct by solicitor: application
to employing practitioner
313
Unsatisfactory professional conduct by solicitor: appeals etc.
314, 315, 317, 318, 319, 320, 321, 322, 350
Unsatisfactory professional conduct by conveyancing or exectury practitioner
323, 344, 345
Council’s powers etc. following report from Commission on need to undertake
training etc.
324
Ability of Tribunal to make finding of unsatisfactory professional conduct after
inquiry etc.
293, 287, 294, 295, 296
Technical amendments to section 38
328, 329, 330, 355
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Commission’s role in relation to inadequate professional services: consequential
amendments
333, 354
Conduct complaints: appeals etc. in cases other than unsatisfactory professional
conduct
338, 339, 341, 356, 342
Discharge of Tribunal functions
297
Circumstances where section 45 of 1980 Act applies
357
Regulation of notaries public
343
Matters to be included in adviser code
298, 299, 300

Amendments already debated
Persons who may make conduct or services complaint
With 21 – 149
What constitutes conduct for purposes of conduct complaint or inadequate
professional services
With 22 – 144, 145, 146, 147, 148, 150, 151
Persons in relation to whom complaints may be made
With 23 – 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142
Differences in process according to whether complainer is individual or public
office holder
With 33 – 143
Reports on complaints
With 66 – 221
Waiving of rights to confidentiality, disclosure of information etc.
With 250 – 264
Services complaints: information sharing between Commission and relevant
professional organisations
With 257 – 265, 266
Power to amend duties of and powers of Commission
With 286 – 288
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
26th Meeting, 2006 (Session 2)
Tuesday 24 October 2006

Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Cathy Craigie (Committee Substitute)
Colin Fox
Stewart Maxwell

Also present: Bill Aitken MSP.
Apologies were received from Bill Butler MSP.
Legal Profession and Legal Aid (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 3).
The following amendments were agreed
306, 128, 129, 130, 131, 132, 133, 307,
137, 138, 314, 315, 316, 139, 317, 318,
326, 327, 328, 329, 330, 355, 331, 332,
356, 342 and 142.

to (without division):
134, 308, 309, 135,
319, 320, 140, 141,
333, 334, 335, 336,

264,
310,
321,
337,

302,
311,
322,
338,

303,
136,
323,
339,

304,
312,
324,
340,

305,
313,
325,
341,

The following amendments were disagreed to by division—
221 (For 1, Against 6, Abstentions 0)
297 (For 1, Against 6, Abstentions 0)
The following amendments were not moved: 301, 293, 287, 294, 295 and 296.
Amendment 357 was, with the agreement of the Committee, withdrawn.
Sections 36, 37, 38 and 41 were agreed to as amended.
Sections 35, 39, 40, 42 and 43 were agreed to without amendment.
The Committee ended consideration of the Bill for the day, section 43 having been
agreed to.
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Legal Profession and Legal Aid
(Scotland) Bill: Stage 2
13:36
The Convener: Item 2 is the third day of stage 2
of the Legal Profession and Legal Aid (Scotland)
Bill. We will consider amendments to the bill from
section 34 onwards, and will go no further than
section 43.
I welcome Hugh Henry—the Deputy Minister for
Justice—and his officials. Members should have
the following documents in front of them: the bill as
introduced; the marshalled list of amendments;
and the groupings of amendments.
Section 35—Conduct complaints: duty of
relevant professional organisations to
investigate etc
The Convener: Amendment 301, in the name of
the minister, is grouped with amendments 302 to
306, 346 to 348, 352 and 353.
The Deputy Minister for Justice (Hugh
Henry): I apologise at the outset and say that
there is a technical problem with the numbering of
the various new sections after section 35. As a
result, amendment 301 would be defective if
accepted at stage 2 and would have to be
corrected at stage 3. I therefore do not intend to
move amendment 301 at this stage. It is a
technical amendment anyway, and we will return
to it at stage 3.
The rest of the amendments in the group have
three main purposes. First, they will empower—
The Convener: You have not moved
amendment 301, so we have now to proceed to
the question on section 35. At the appropriate
point, we will come back to what you were about
to say.
Amendment 301 not moved.
Section 35 agreed to.
The Convener: I thank the minister for his
clarifying comments of a moment ago.
After section 35
The Convener: Amendment 264, in the name of
the minister, has been debated previously.
Amendment 264 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 302, in the name of
the minister, is grouped with amendments 303 to
306, 346 to 348, 352 and 353.
Hugh Henry: The amendments in the group
have three main purposes. First, they seek to
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empower professional organisations to obtain the
documents and information that they need to
investigate conduct complaints, or to review their
decisions about such complaints. The proposed
provisions mirror the powers that sections 13 and
13B will give to the Scottish legal complaints
commission. Secondly, they will enable the
professional organisations to freeze bank
accounts when they have reasonable cause to
believe that a practitioner has been guilty of
financial impropriety. Thirdly, they will allow the
professional organisations to recover expenses
that they have incurred in obtaining court orders
for the production of documents and explanations,
and for freezing bank accounts. Under section 13A
of the bill, the proposed commission already has
that power.
Amendment 302 seeks to give powers to the
professional bodies to examine documents and to
demand explanations from a practitioner when
they are satisfied that that is necessary for a
conduct complaint to be investigated effectively, or
for their decision on such a complaint to be
reviewed. The professional bodies must give to
the practitioner notice that requires them either to
produce or deliver documents that are relevant to
the complaint, or to explain matters to which the
complaint relates. Those bodies may also give to
complainers notice that requires them to produce
or deliver documents in their possession or
control, or to explain matters to which the
complaint relates.
In addition, amendment 302 seeks to introduce
a schedule that will set out the further powers of
relevant professional organisations for which
amendment 306 provides. That schedule will allow
professional bodies to obtain documents by court
order when a practitioner or a complainer has
refused, or has failed, to produce or deliver them.
When such an order has been granted and the
professional organisation takes possession of the
documents, it must serve a notice in which it gives
relevant particulars and the date on which it took
possession of the documents. The practitioner or
complainer may apply to the court for an order for
the documents to be returned.
Amendment 303 will enable a professional body
to apply to the court for an order to freeze bank
accounts that are held in the name of a particular
practitioner or firm when it has reasonable cause
to suspect financial impropriety. If the order is
granted, the leave of the court will be needed for
any payment to be made from such a bank
account. The amendment will thus extend to all
the relevant professional bodies a power that the
Law Society of Scotland has under section 38 of
the Solicitors (Scotland) Act 1980.
Amendment 304 seeks to permit the
professional bodies to recover from practitioners
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any expenditure that they might reasonably incur
in obtaining court orders for the production of
documents or explanations, and to freeze bank
accounts.
In circumstances in which a third party refuses
or fails to produce documents or information
following a request for it to do so, amendment 305
will allow a professional body to apply for a court
order. An order is to be granted only when the
court considers that the material is relevant to the
investigation or report concerned, and that
disclosure would be in the public interest. Legal
professional privilege would continue to apply, so
a third-party lawyer would not be forced to
disclose confidential communications with a client
unless the client consented.
Amendments 346 to 348, 352 and 353 seek to
insert further amendments to the Solicitors
(Scotland) Act 1980 into schedule 4 to the bill.
Amendment 346 will repeal section 38 of the 1980
act as it relates to any element of dishonesty in
relation to devolved advice, services or activities. It
is intended that the repeal of section 38 will be
completed by legislation in the United Kingdom
Parliament that will repeal section 38 as it relates
to the reserved matters that are referred to in
section 47(2) of the bill. Section 38 will be
replaced by the provisions in amendments 302
and 303.
Amendments 347 and 348 seek to amend
sections 45 and 46 respectively of the Solicitors
(Scotland) Act 1980 and are consequential on the
repeal of section 38 of that act. They will simply
replace references to provisions in that section
with the full detail of those provisions. In that way,
the repeal of section 38 of the 1980 act will not
result in any change in the content of sections 45
or 46 of that act.
Amendment 352, which is also consequential,
will extend the requirement for the Law Society’s
council to serve notice of its intention to recover
expenses from a solicitor or an incorporated
practice to circumstances in which it has taken
action under sections 45 and 46 of the 1980 act.
Amendment 353 is a consequential and
technical amendment that will ensure that the
provisions of part II of schedule 3 to the 1980 act
will continue to apply to circumstances in which
action is taken under sections 45 and 46 of the
1980 act.
I move amendment 302.
Amendment 302 agreed to.
Amendments 303 to
Henry]—and agreed to.

305

moved—[Hugh
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13:45
The Convener: Amendment 221, in the name of
Colin Fox, was debated with amendment 66. I ask
Colin Fox whether he wishes to move that
amendment.
Colin Fox (Lothians) (SSP): I am afraid that I
am at a loss, convener. I do not have the
amendment in front of me and I was not aware
that it was coming up.
The Convener: The solution to the quandary is
as follows: the amendment was debated in your
absence. Of course, it was not moved when it was
debated as part of a group of amendments. We
must now make a decision on how to dispose of it.
Colin Fox: In that case, I move amendment
221.
The Convener: The question is, that
amendment 221 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR
Fox, Colin (Lothians) (SSP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 221 disagreed to.
After schedule 3
Amendment 306 moved—[Hugh Henry]—and
agreed to.
Section 36—Unsatisfactory professional
conduct: solicitors, firms of solicitor,
incorporated practices or certain limited
liability partnerships
Amendments 128 to
Henry]—and agreed to.

133

moved—[Hugh

The Convener: Amendment 307, in the name of
the minister, is grouped with amendments 308 to
312, 316, 325 to 327, 331, 332, 334 to 337, 340,
349 and 351.
Hugh Henry: The amendments concern
payment of fines or compensation. Amendments
307, 308 and 312 will adjust the position in cases
in which the council of the Law Society of Scotland
upholds a complaint of unsatisfactory professional
conduct and considers directing the practitioner to
pay a fine of up to £2,000.
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Amendments 307 and 312 seek to avoid
inappropriate double jeopardy for the practitioner.
They require the council not to impose a fine
where, in relation to the subject matter of the
complaint, the solicitor has been convicted by any
court of an act involving dishonesty and has been
given a substantial term of imprisonment of not
less than two years. Amendments 308 and 312
will require the fine to be payable to the Treasury,
instead of to the council, as was originally
provided for by the bill. That will bring the provision
on fines into line with similar provisions in the
Solicitors (Scotland) Act 1980.
Amendments 309, 310, 311 and 316 will modify
the power of the council of the Law Society to
direct a practitioner to pay compensation of up to
£5,000 when upholding a complaint of
unsatisfactory professional conduct. They will
bring the power into line with other compensation
provisions in the bill. Amendments 309 and 310
will permit the council to award compensation only
if it considers that the complainer has been directly
affected by the conduct. They will replace the
original reference to the “client” with a wider
reference to a “directly affected” complainer, which
will allow for third-party complaints. Amendment
316 will remove the definition of “client” from
proposed new section 42ZA of the 1980 act as it
will no longer be required. Amendment 311
explains that compensation is to be made
available to the complainer
“for loss, inconvenience or distress resulting from”

the unsatisfactory professional conduct.
Amendments 325 to 327 will adjust section 38,
which would currently enable the Scottish
Solicitors Discipline Tribunal to direct a solicitor or
conveyancing or executry practitioner who was
found guilty of professional misconduct to pay
compensation of up to £5,000 to any person whom
the tribunal considered to have suffered “loss,
inconvenience or distress” as a direct result of the
professional misconduct. Amendments 325, 326
and 327 will permit the tribunal to award
compensation only where it considers that
“the complainer has been directly affected by the
misconduct”

of a solicitor. They provide for compensation to be
paid to the complainer
“for loss, inconvenience or distress resulting from the
misconduct”.

The wording of the paragraph that is to be inserted
into section 53 of the Solicitors (Scotland) Act
1980 will thus be brought into line with that of
similar provisions in the bill that relate to the award
of compensation. Amendment 331 will apply to
that paragraph the definition of “complainer” in
section 42ZA to be inserted into the 1980 act,
which is:
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“the person who made the complaint and, where the
complaint was made by the person on behalf of another
person, includes that other person.”

Amendment 332 will insert new provisions into
section 55 of the Solicitors (Scotland) Act 1980
that set out the powers of the court in a case of
professional misconduct by a solicitor. Where the
court considers that the complainer has been
directly affected by the misconduct, the
amendment will empower the court to direct the
solicitor to pay compensation to the complainer of
up to £5,000 for consequent “loss, inconvenience
or distress”. The amendment will also provide a
power for Scottish ministers to revise the
maximum level of compensation by affirmative
order after consulting the council and such groups
of persons who represent consumer interests as
ministers consider appropriate.
Amendment 351 is technical and will provide
that the new power to award compensation
applies only in relation to devolved advice,
services and activities. It is intended that UK
legislation will apply that power in relation to
reserved advice, services and activities.
Amendment 334 will add to the steps that the
council of the Law Society of Scotland may take
when it is satisfied that a conveyancing or
executry practitioner has been guilty of
professional misconduct or where such a
practitioner has been convicted of a criminal
offence. The additional steps are, first, to direct the
practitioner to pay the complainer compensation of
up to £5,000 for loss, inconvenience or distress
resulting from the misconduct or the offence where
the council considers that the complainer has
been directly affected by either, and secondly, to
impose a fine of up to £2,000 on the practitioner.
To avoid inappropriate double jeopardy,
amendment 334 will prevent the council from
imposing a fine where, in relation to the subject
matter of the complaint, the conveyancing or
executry practitioner has been convicted by any
court of an act involving dishonesty and has been
sentenced to a term of imprisonment of not less
than two years. Like amendments 308 and 312,
amendment 334 will provide for the fine to be
payable to, and recoverable by, the Treasury.
Amendment 340 is a consequential amendment
that will extend the powers of Scottish ministers in
section 38(2)(b) of the bill to revise the maximum
compensation level to include the new
compensation power that will be given to the
council by amendment 334.
Amendments 335, 336 and 337 will permit the
tribunal to award compensation only where it
considers that the complainer has been directly
affected by the misconduct, and will provide for
compensation to be paid to the complainer for
consequent “loss, inconvenience or distress”. The
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wording of the paragraph that will be inserted into
section 20 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 will thus be
brought into line with that of similar provisions in
the bill on the awarding of compensation.
Amendment 349 will restrict the powers of the
tribunal as provided for in section 53 of the 1980
act to impose a fine of up to £10,000 on a solicitor
or incorporated practice. The purpose of the
restriction is to avoid double jeopardy. Its effect
will be that the tribunal may not impose such a fine
where the solicitor, in relation to the subject matter
of the tribunal’s inquiry, has been convicted by any
court of an act involving dishonesty and sentenced
to a term of imprisonment of not less than two
years. In addition, the tribunal may not impose
such a fine when it is proceeding on the ground
that a solicitor has been convicted by any court of
an act involving dishonesty, and has been
sentenced to a term of imprisonment of not less
than two years. Again, the amendment will apply
only in relation to devolved advice, services and
activities; UK legislation will extend that
application.
I move amendment 307.
Bill Aitken (Glasgow) (Con): Amendments
312, 334 and 349, which deal with double
jeopardy, are the principal amendments in the
group. To be fair, in lodging them, the minister has
sought a solution to a problem that frequently
arises in the criminal courts. An individual who has
been sentenced to a lengthy period of
imprisonment may come before a court on another
matter that dates from earlier than the matter that
resulted in his conviction and which would
normally result in a monetary penalty. In such
cases, the court would not impose a monetary
penalty because it would recognise that the
accused would have no earnings as a result of
their being in prison. The amendments should be
supported.
The Convener: As no other members wish to
comment, I ask the minister whether he wishes to
wind up.
Hugh Henry: I have nothing to add.
Amendment 307 agreed to.
Amendments 134, 308, 309, 135, 310, 311, 136
and 312 moved—[Hugh Henry]—and agreed to.
The Convener: Amendment 313, in the name of
the minister, is in a group on its own.
Hugh Henry: Section 36 of the bill seeks to
insert proposed new section 42ZA into the
Solicitors (Scotland) Act 1980 to give the council
of the Law Society of Scotland powers in relation
to
unsatisfactory
professional
conduct.
Amendment 313 will adjust those provisions.
Where the practitioner who is the subject of a
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complaint is employed by another practitioner,
subsection (6) of proposed new section 42ZA
would require the council to make directions that
apply to both the employee practitioner and the
employer practitioner. The directions in question
cover such matters as the payment of
compensation to the complainer. We want to
delete that provision because it would be
inequitable for an employing practitioner to be held
responsible for unsatisfactory professional conduct
on the part of an employee practitioner.
The position that we propose on conduct
complaints is thus different from the position that
the committee agreed on service complaints.
Where the commission upholds a service
complaint, it may make a direction to pay
compensation to both the employing and
employee practitioners, for the reasons that were
given when the committee considered amendment
53. However, I argue that the considerations in
this case are different, because unsatisfactory
professional conduct is very much a question of
individual behaviour, whereas the provision of
inadequate professional services could, for
example, be due to management failings on the
part of a firm.
I move amendment 313.
Amendment 313 agreed to.
Amendments 137 and
Henry]—and agreed to.

138

moved—[Hugh

The Convener: Amendment 314, in the name of
the minister, is grouped with amendments 315,
317 to 322 and 350.
Hugh Henry: The bill already provides powers
for the council of the Law Society of Scotland in
relation to unsatisfactory professional conduct on
the part of a solicitor. The group of amendments
provides for appeals against findings of
unsatisfactory professional conduct by the council
and gives the Scottish Solicitors Discipline
Tribunal and the court appropriate powers to deal
with such appeals.
Amendment 314 is a minor technical
amendment that will ensure consistency of
language.
Section 36 of the bill already provides a right of
appeal for the solicitor to the tribunal against a
finding by the council of unsatisfactory
professional conduct. Amendment 315 will create
rights for the complainer to appeal to the tribunal
where the council determines not to uphold a
complaint about unsatisfactory professional
conduct, or decides not to direct a solicitor to pay
compensation. The complainer may also appeal to
the tribunal against the amount of compensation
that has been awarded by the council.
Section 36 of the bill also enables the council to
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require a solicitor to explain the steps that he or
she has taken to comply with a direction to
undertake education or training as regards the law
or legal practice, or to pay a fine of up to £2,000,
or to pay the complainer compensation of up to
£5,000. The bill already provides for notice in
writing from the council for those purposes to
cease to have effect pending the outcome of an
appeal by the solicitor. Amendment 317 provides
for such a notice to cease to have effect, pending
the outcome of an appeal by the solicitor or
complainer to the tribunal or the court.
The Scottish Solicitors Discipline Tribunal will be
given powers in relation to appeals—amendment
318 seeks to insert new sections in the Solicitors
(Scotland) Act 1980 that will give the tribunal
powers in relation to appeals that are made to it by
solicitors or complainers against council
determinations or directions. Proposed new
section 53ZA of the 1980 act will give the tribunal
powers where a solicitor appeals a council
determination upholding a conduct complaint or a
consequent direction requiring remedial education
or training or the payment of a fine or
compensation.
14:00
The new powers are for the tribunal to quash or
confirm a determination that is being appealed
against, including a power to quash any related
censure; to quash, confirm or vary a direction
being appealed against; to fine the solicitor; or,
where the tribunal considers the complainer to
have been directly affected by the conduct, to
direct the solicitor to pay compensation of up to
£5,000 in respect of resulting loss, inconvenience
or distress.
Where a complainer appeals a council
determination not to uphold a conduct complaint,
the tribunal will be able to quash the council
determination and uphold the complaint; direct the
solicitor to pay compensation of up to £5,000 to a
complainer who has been directly affected by the
conduct; or confirm the determination.
Where a complainer appeals against a decision
by the council to uphold a conduct complaint but
not to award compensation, the tribunal will be
able to direct the solicitor to pay compensation of
up to £5,000 for loss, inconvenience or distress
when it considers that the complainer has been
directly affected by the conduct.
Where a complainer appeals to the tribunal
against the amount of compensation that the
council has directed a solicitor to pay, the tribunal
may quash, confirm or vary the direction that is
being appealed against.
To avoid inappropriate double jeopardy, the
tribunal will not be able to fine a solicitor who, in
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relation to the subject matter of the complaint, has
been convicted of an act involving dishonesty and
has been given a substantial term of imprisonment
of not less than two years.
Any fine that is imposed by the tribunal is to be
payable to and recoverable by the Treasury.
Where a solicitor fails to comply with a direction
from the council of the Law Society, proposed new
section 53ZB of the 1980 act will provide for the
direction, as confirmed or varied on appeal by the
tribunal or court, to be enforced in like manner as
an extract decree arbitral in favour of the council
bearing a warrant for execution that is issued by a
sheriff court.
Amendments 319 to 322 will provide rights of
appeal to the court against tribunal decisions and
give the court the necessary powers in respect of
such appeals.
Amendment 319 will insert into the 1980 act
proposed new section 54A, which provides a right
of appeal to the court for a solicitor or complainer
in respect of decisions that are made by the
tribunal.
A solicitor is provided with a right to appeal to
the court against the following decisions by the
tribunal: to confirm a council determination
upholding a conduct complaint and the censure
that accompanied it; to quash, confirm or vary a
council direction; to fine a solicitor; or to direct the
solicitor to pay compensation of up to £5,000.
A complainer is given the right to appeal to the
court against certain decisions that are taken by
the tribunal on appeal. The tribunal decisions in
question are decisions to quash the council’s
determination upholding a conduct complaint; to
quash or vary a direction by the council that the
solicitor pay compensation; to direct a solicitor to
pay compensation of up to £5,000 or not to award
any compensation; to confirm the council’s
decision not to uphold the complaint; to confirm
the council’s decision not to direct the solicitor to
pay compensation; or to quash the council’s
direction that the solicitor pay compensation or
vary the amount of compensation awarded.
Having heard an appeal by the solicitor or
complainer, the court will be able to give such
directions in the matter as it thinks fit and its
decision will be final.
Amendment 320 will provide the court with the
following powers in respect of unsatisfactory
professional conduct: to fine the solicitor; where
the court considers the complainer to have been
directly affected by the conduct; to direct the
solicitor to pay compensation of up to £5,000 for
loss, inconvenience or distress resulting from the
conduct; and to find the solicitor liable in any
expenses that may be involved in the proceedings
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that are before the court. The decision of the court
will be final.
Amendments 321 and 322 will delete from the
bill sections 36(4) and 36(5), which would have
empowered Scottish ministers to make regulations
to modify any enactment for the purpose of giving
the council, the tribunal or the court further powers
in respect of conduct complaints. Sections 36(4)
and 36(5) were marker provisions on introduction
and are no longer required because the
aforementioned amendments, if agreed, will
complete the powers that the council, tribunal and
court will require in respect of conduct complaints.
Amendment 350 will amend the 1980 act to
clarify the rights of appeal that are available to a
solicitor, firm of solicitors or incorporated practice
against a decision of the tribunal to quash, vary or
confirm a decision by the council to suspend,
withdraw or restrict an investment business
certificate.
Both the council and the solicitor, the firm of
solicitors or incorporated practice are to have a
right of appeal to the court against the decision
that is taken by the tribunal. The court may give
such directions in the matter as it thinks fit, and its
decision will be final.
I move amendment 314.
Jackie Baillie (Dumbarton) (Lab): I am not
sure whether I picked you up correctly, minister—
although I listened avidly to what you said. I think
that, when you referred to the tribunal or court
being able to award up to £5,000 as compensation
for unsatisfactory professional conduct, I heard
you say that it would take into account any fees
and outlays. I am keen to hear you confirm that
because I previously moved amendments that
would ensure that that happened, but with a
slightly different set of issues.
Hugh Henry: The context to which Jackie Baillie
refers is slightly different and we have not
mentioned it in the amendments. The fees and
outlays relate to defective service, which is a
different issue. I am just going back over what I
said.
Jackie Baillie: I am happy to study the Official
Report and then get back to the minister.
Hugh Henry: If anything that I have said
requires clarification, I will give it, but I do not think
that it does.
The Convener: It would be helpful if we had
clarification, because we will have to vote on the
amendments. If you wish to take a minute to
discuss the matter with your officials, feel free to
do so.
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Jackie Baillie: I can reflect on the Official
Report, convener. That would be more than
adequate for my purpose.
Hugh Henry: I am struggling to find the form of
words with which Jackie Baillie is concerned. I do
not think that they were said. In any case, the
context is slightly different.
The Convener: Ms Baillie seems to be satisfied,
minister.
Amendment 314 agreed to.
Amendments 315, 316, 139, 317 to 320, 140,
141, 321 and 322 moved—[Hugh Henry]—and
agreed to.
Section 36, as amended, agreed to.
Section 37—Unsatisfactory professional
conduct: conveyancing or executry
practitioners etc
The Convener: Amendment 323, in the name of
the minister, is grouped with amendments 344 and
345.
Hugh Henry: The amendments introduce the
concept of unsatisfactory professional conduct on
the part of conveyancing and executry
practitioners and set out in detail the applicable
procedures, which are broadly similar to those that
are proposed for solicitors.
Amendment 323 will make the necessary
changes by inserting new provisions into the Law
Reform (Miscellaneous Provisions) (Scotland) Act
1990. Amendments 344 and 345 are minor
consequential amendments.
Section 37 of the bill provides the Scottish
ministers with a power to make regulations in
respect of unsatisfactory professional conduct by
conveyancing
and
executry
practitioners.
Amendment 323 will delete that section, because
it also inserts the required provisions into the 1990
act.
Amendment 323 will provide the council of the
Law Society of Scotland with powers in relation to
unsatisfactory
professional
conduct
by
conveyancing
or
executry
practitioners.
Amendments 344 and 345 will amend schedule 4
to the bill to add to the list of functions that the
council of the Law Society may not delegate to an
individual by virtue of section 3A(5) of the
Solicitors (Scotland) Act 1980. The functions in
question are the council’s determination of a
complaint
that
suggests
unsatisfactory
professional conduct by a conveyancing or
executry practitioner, and its determination of what
steps to take when upholding a conduct complaint
against a conveyancing or executry practitioner.
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Amendment 323 agreed to.
Section 37, as amended, agreed to.
After section 37
The Convener: Amendment 324, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 324 follows
amendment 52, which the committee passed on
26 September. Amendment 52 empowers the
legal complaints commission, when upholding a
service complaint, to make a report to the relevant
professional organisation, if it considers that the
practitioner concerned might lack competence in a
certain area of law or legal practice. It was agreed
that decisions on whether remedial education or
training are required should rest with the
professional bodies that are responsible for legal
education and training.
The purpose of amendment 324 is to give the
council of the Law Society of Scotland the power,
on receipt of such a report, to direct the solicitor to
undertake such education or training as regards
the law or legal practice as it considers
appropriate. The scope of the council’s power of
direction is narrower in respect of conveyancing or
executry practitioners. As regards conveyancing
law or legal practice or, as the case may be,
executry law or legal practice, it relates only to
education or training.
The procedural provisions that are to be inserted
in the Solicitors (Scotland) Act 1980 and the Law
Reform (Miscellaneous Provisions) (Scotland) Act
1990 are, in essence, the same for solicitors and
conveyancing or executry practitioners. The
council of the Law Society must intimate a
direction to a solicitor or practitioner by notice in
writing, and is to require the solicitor or practitioner
to give an explanation within 21 days of the steps
that should be taken to comply with that direction.
The notice is to cease to have effect pending the
outcome of any appeal against the direction.
Solicitors or practitioners are to have a right of
appeal to the Scottish Solicitors Discipline Tribunal
against such a direction within 21 days. The
tribunal may quash, confirm or vary the direction,
and the solicitor or practitioner will be able to
appeal to the court against the tribunal’s decision.
The court will be able to give such directions on
the matter as it thinks fit, and its decision will be
final.
I move amendment 324.
Amendment 324 agreed to.

I move amendment 323.
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Section 38—Power of Tribunal to award
compensation for professional misconduct
The Convener: Amendment 293, in the name of
Bill Aitken, is grouped with amendments 287 and
294 to 296. I ask Mr Aitken to speak to the group
of amendments and to move amendment 293.
Bill Aitken: It is not my intention to move
amendment 293 or any of the other amendments
in the group.
Amendment 293 not moved.
Amendment 325 moved—[Hugh Henry]—and
agreed to.

327

moved—[Hugh

Amendments 294 to 296 not moved.
14:15
The Convener: Amendment 328, in the name of
the minister, is grouped with amendments 329,
330 and 355.
Hugh Henry: The amendments in this group are
minor technical amendments. Section 38 of the bill
will insert proposed new subsections (7A) and
(7B) into section 53 of the Solicitors (Scotland) Act
1980. In fact, there is already a subsection (7A).
The new subsections need to be renumbered as
(7B) and (7C), and references to them need to be
adjusted accordingly.
I move amendment 328.
Amendment 328 agreed to.
Amendments 329, 330, 355, 331 and 332
moved—[Hugh Henry]—and agreed to.
The Convener: Amendment 333, in the name of
the minister, is grouped with amendment 354.
Hugh Henry: Amendment 333 will amend a
reference in section 38 to the section title of
section 20 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990. Section 20 of that
act currently covers service complaints against
conveyancing and executry practitioners, which is
reflected in the section title. Section 20 of the 1990
act will, however, be confined to conduct matters
by the bill, so the section title will be amended to
reflect that. The reference in section 38 of the bill
to “inadequate professional services” in the title of
section 20 of the 1990 act should therefore be
removed.
We originally thought that it would be necessary
to preserve provisions in the 1990 act about
service complaints against conveyancing and
executry practitioners, in so far as they applied to
reserved matters. Lines 13 to 24 of page 46 of the
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bill, in schedule 4 will, accordingly, restrict those
provisions to those matters. We had been
intending complete repeal to follow either in UK
primary legislation or by means of an order under
section 104 of the Scotland Act 1998. However,
we have now established that those practitioners
do not provide any reserved services, so
amendment 354 will remove the provisions
concerned from schedule 4. An amendment that
will be lodged in time for the committee’s next
stage 2 meeting will repeal the definition of
“inadequate professional services” in the 1990 Act.
I move amendment 333.
Amendment 333 agreed to.

Amendment 287 not moved.
Amendments 326 and
Henry]—and agreed to.

2860

Amendments 334 to
Henry]—and agreed to.

337

moved—[Hugh

The Convener: Amendment 338, in the name of
the minister, is grouped with amendments 339,
341, 356 and 342.
Hugh Henry: Amendment 342 will deliver the
Executive’s policy of introducing appeal rights for
complainers in professional misconduct cases to
the extent that they could be affected by decisions
relating to compensation. It will introduce a right of
appeal from decisions of the Scottish Solicitors
Discipline Tribunal to the Court of Session in such
cases. It also clarifies the existing appeal rights
that are set out in the Solicitors (Scotland) Act
1980.
At the moment, section 54(1) of the 1980 act
provides that “any person aggrieved” may appeal
to the court against a decision of the tribunal that
relates to discipline. However, that has been
interpreted in practice as meaning the practitioner
and the council of the Law Society, whose fiscal
had prosecuted the case before the tribunal. It has
not been interpreted as including the original
complainer. The intention is to repeal the vague
wording in section 54(1) of the 1980 act, although
that cannot be done in the bill because of the
application of the provision to reserved as well as
devolved legal services. Repeal will ultimately be
achieved either through legislation from the UK
Parliament or by an order under section 104 of the
Scotland Act 1998.
In the meantime, subsection (1)(c) of the
proposed new section that will be inserted by
amendment 342 will restrict section 54(1) of the
1980 act to cases relating to reserved legal
services and activities. For all professional
misconduct cases relating to devolved services
and activities, subsection (1) of the proposed new
section sets out clearly and specifically the rights
of the different parties involved to appeal from
decisions of the tribunal to the court. Like the
practitioner, the council of the Law Society is able
to appeal, although not against any award of
compensation to the complainer.
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If the practitioner believes that compensation
should not have been awarded or is too high, the
onus should be on him or her to appeal that
decision, rather than the society perhaps being
seen as protecting its own on consumer-redress
issues. The complainer may appeal against a
decision not to award compensation or to award
an amount of compensation that the complainer
regards as insufficient.
Subsection (1) of the proposed new section that
amendment 342 will insert also provides for
appeals against a finding that an incorporated
practice has failed to comply with provisions under
the 1980 act. Subsection (2) makes corresponding
provision in relation to professional misconduct
appeals involving conveyancing and executry
practitioners. It also makes such provision in
relation to findings that a person is no longer fit
and proper to offer conveyancing and executry
services, which is a peculiarity of the 1990 act.
Amendments 338, 339, 341 and 356 are minor
technical amendments that are consequential on
amendment 342’s insertion of new subsections
(11B) to (11E) into section 20 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990.
I move amendment 338.
Amendment 338 agreed to.
Amendments 339 to 341 and 356 moved—
[Hugh Henry]—and agreed to.
Section 38, as amended, agreed to.
After section 38
Amendment 342 moved—[Hugh Henry]—and
agreed to.
Section 39—Constitution of Scottish Solicitors’
Discipline Tribunal
The Convener: Amendment 297, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: Amendment 297 would enable the
Scottish Solicitors Discipline Tribunal to appoint a
committee to discharge its functions subject to a
specified exception. As things stand, the SSDT
can deal with prosecutions only when they are
heard in a plenary session, which can be
ponderous and unmanageable. In particular, it
seems to be a waste of time in cases of low-level
professional misconduct that have resulted in no
great loss or inconvenience to the complainer. It
would be far more efficient to discharge that duty
by means of a committee.
In amendment 297, I seek to underline the fact
that a solicitor could not be struck off the roll by a
committee, but that such a case would have to go
before the whole plenary session. However, it is a
waste of time and unmanageable for fairly minor
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matters in which the penalty would be restricted to
a suspension, a fine or even censure to be dealt
with in a full plenary session.
I move amendment 297.
Hugh Henry: I have a number of concerns
about amendment 297. Bill Aitken makes the case
that it would assist the efficient discharge of
tribunal business if the tribunal did not have to sit
in plenary session to hear every prosecution that
relates
to
professional
misconduct.
The
amendment suggests that the tribunal should
instead be required to hold plenary hearings only
in relation to excepted functions, which are defined
as the making of an order to strike a solicitor’s
name off the roll or to revoke an investment
business certificate. However, we must bear it in
mind that professional misconduct at any level
must fall within the case-law definition of conduct
that any competent and reputable solicitor would
regard as serious and reprehensible: I therefore
have difficulty in accepting the concept of what Bill
Aitken euphemistically calls “low-level professional
misconduct”.
Amendment 297 suggests functions that a
committee of the tribunal should not be able to
deal with. That suggestion has some logic,
because striking off a solicitor or revoking an
investment business certificate are severe
sanctions that directly affect solicitors’ livelihoods,
but the exceptions are tightly drawn so that a
tribunal committee would be able to exercise other
significant disciplinary sanctions. Those could
include imposing a fine of up to £10,000,
restricting a solicitor’s practising certificate or
suspending or censuring a solicitor.
I am concerned that amendment 297 does not
specify a quorum for a committee, which could
mean that a committee that dealt with such
matters—which are significant—would need to
have only one lawyer and one non-lawyer member
for it to be properly constituted. I do not believe
that the current statutory requirement that a
plenary session of the tribunal must involve a
minimum of four members is by any means
onerous.
It may be that the purpose of the amendment is
to save on the tribunal’s running costs, but I doubt
whether the delegation of tribunal business to
committees would be particularly effective if that
were the purpose. [Interruption.]
The Convener: I ask you to pause at that point,
minister.
I suspend the meeting until we get clarification
from the security staff that it is safe to proceed. I
ask all the people who are in the room to remain
seated. If there is an emergency and we are
required to evacuate, you must follow instructions
from the security staff.
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14:26
Meeting suspended.
14:36
On resuming—
The Convener: I call the meeting back to order.
We have received a report that some people were
evacuated as a routine safety measure. The fire
doors must be checked because they close
automatically—that happened in one section of the
building; the doors have been reopened but are
being checked to confirm that they are in
operational order. The fire brigade has suggested
that we can continue, but I will keep everybody
informed should the situation change.
I take us back to where we were in our
discussions. Mr Aitken had spoken to and moved
amendment 297 and the minister had started to
respond to his points. I ask the minister to
continue.
Hugh Henry: I will take up the debate at the
point at which I left off, which is whether
amendment 297 would bring about any saving in
the annual running costs of the Scottish Solicitors
Discipline Tribunal. I doubt whether delegation of
tribunal business to committees would be
particularly effective, if that is the amendment’s
purpose.
Prosecutions for professional misconduct
deserve to be heard by the tribunal in plenary
session, and it is not clear how well delegation
would work in practice. How would the tribunal be
able to anticipate whether the hearing of a
complaint might lead to a solicitor being struck off
the roll before it hears the evidence? It would be
necessary to devise a procedure for determining in
advance whether a complaint should be heard by
the full tribunal or a committee. That procedure
would have to include a mechanism for moving
cases from committee to tribunal or vice versa. For
example, if a committee were to hear a complaint
that it concluded was sufficiently serious to merit
striking off, the complaint would have to go to the
full tribunal. There is a risk that delegation to a
committee could prove difficult to operate in
practice.
Notwithstanding our disagreement in principle,
another issue is that the amendment is defective,
as it relates only to solicitors and does not cover
conveyancing and executry practitioners.
For those reasons, I hope that Bill Aitken will not
press the amendment; if he does, I hope that the
committee will reject it.
Bill Aitken: The minister’s political pedigree is
not dissimilar to mine, in that he came to the
Parliament after a long and—dare I say it—
distinguished career in local government. He is


148

2864

well aware that, in local government, the
procedure for dealing with someone who had been
dismissed or disciplined by a department would be
that they would have the right to appeal and that
the appeal would be heard by a sub-committee of
the personnel committee—or whatever the council
called it—which would, of course, be comprised of
only a fraction of the members of the local
authority. What I am seeking in the amendment—
namely, that a sub-committee be appointed—is no
different from that.
It would be fairly obvious from a complaint
submitted to the prosecutor whether there was any
prospect of striking a solicitor off the roll. If the
degree of misconduct or loss that was referred to
in the complaint was minor, there would be no
question of striking off. Such apparently mundane
complaints would be referred to a committee to
deal with in a satisfactory manner.
I do not accept the minister’s arguments and I
will press amendment 297.
The Convener: The question is, that
amendment 297 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 297 disagreed to.
Section 39 agreed to.
Section 40 agreed to.
Section 41—Safeguarding interests of clients
The Convener: Amendment 357, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: Amendment 357 is a probing
amendment. I seek clarification from the minister
that the existing legislation covers the issue raised
in amendment 357—in other words, the effect of
an order of the tribunal is covered in the primary
legislation.
I move amendment 357.
Hugh Henry: On the face of it, Bill Aitken’s
proposals are sensible, but the problem is that
amendment 357, if agreed to, would have
unintended consequences. It makes sense to seek

2865

24 OCTOBER 2006

to make section 45(1) of the Solicitors (Scotland)
Act 1980 comprehensive in respect of the various
circumstances that that section covers. However,
the problem is that, if agreed to, the amendment
would distort the policy underpinning certain
provisions in section 45.
Amendment 357 would mean that section 45(1)
of the 1980 act would apply the safeguarding
provisions in that section in three circumstances,
namely a solicitor whose name is struck off the
roll, a solicitor who is suspended from practice, or
a solicitor who is
“restricted by an order of the Tribunal under section 53(5)
from acting as a principal”.

Section 45(2)—[Interruption.]
The Convener: It is not often that security staff
give the minister permission to do something. I ask
the minister to proceed.
Hugh Henry: I did not quite hear that
announcement, convener. Perhaps you should
have a word with them about the volume.
Section 45(2) of the 1980 act requires solicitors
who have been struck off or suspended to satisfy
the council of the Law Society of Scotland that
they have made suitable arrangements to
safeguard their clients’ interests. Section 45(3)
sets out what is to happen if they fail to satisfy the
council. Section 45(4) applies to solicitors who are
sole traders. When they are suspended or struck
off, the client account is to vest in the Law Society.
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For those reasons, and having given that
undertaking, I hope that Bill Aitken will withdraw
amendment 357.
Bill Aitken: Having heard the minister’s
remarks, I still think that there is a problem with
the bill in its current form, but I concede that
perhaps amendment 357 does not fully address
that problem. Although I reserve my position at
stage 3, I will not press the amendment now.
Amendment 357, by agreement, withdrawn.
Amendment 142 moved—[Hugh Henry]—and
agreed to.
Section 41, as amended, agreed to.
Sections 42 and 43 agreed to.
The Convener: We will proceed no further with
the bill today. I thank the minister for coming along
and invite him to come back to face yet another
round of stage 2 debate on the bill.
14:45
Meeting suspended.

Proposed new section 45(4A) of the 1980 act, to
be inserted by section 41 of the bill, introduces a
new category—that of solicitors who are sole
traders when they are restricted by the tribunal
from acting as principals. Where they are so
restricted, the client account is to vest in the Law
Society.
The effect of amendment 357 would be that
subsections (2) and (3) of section 45 of the 1980
act would apply to solicitors who were restricted
from acting as principals regardless of whether or
not they were sole traders, but there is no need for
alternative arrangements to be made where the
demoted solicitor is not a sole trader, as there will
be other partners who can take over the relevant
responsibilities. Restriction from practising as a
principal is, after all, less serious than suspension
or being struck off. I think that the amendment has
an unintended consequence—it is certainly one
that does not correspond to any policy intention of
the Executive.
However, there is a case for reviewing section
45(1) of the 1980 act so that the application of the
provisions in that section is clear. I propose that
my officials should discuss the case for a stage 3
amendment with the Law Society.
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Legal Profession and Legal Aid (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 23
Sections 24 to 28
Sections 29 to 51
Section 52

Schedule 1
Schedule 3
Schedule 2
Schedule 4
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 43
Hugh Henry
343

After section 43, insert—
<Regulation of notaries public
After section 59 of the 1980 Act, insert—
“59A

Rules regarding notaries public

(1)

Subject to subsections (2) and (3), the Council may, if they think fit, make
rules for regulating in respect of any matter the admission, enrolment and
professional practice of notaries public.

(2)

The Council shall, before making any rules under this section—
(a) send to each notary public a draft of the rules; and
(b) take into consideration any representations made by any notary public on
the draft.

(3)

Rules made under this section shall not have effect unless the Lord President,
after considering any representations the Lord President thinks relevant, has
approved the rules so made.

(4)

If a notary public fails to comply with any rule made under this section that
failure may be treated as professional misconduct or unsatisfactory
professional conduct on the part of the solicitor who is the notary public.”.>
After section 44

Hugh Henry
358

After section 44, insert—
<Criminal legal aid: conditions and reviews
(1)

Section 24 (legal aid in summary proceedings) of the 1986 Act is amended as follows.

SP Bill 56-ML4
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(2)

In subsection (1), for “subsection” substitute “subsections (1A), (2) and”.

(3)

After subsection (1) insert—
“(1A) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

(4)

In subsection (2), after “that” insert “—
(a) after consideration of the financial circumstances of the person, the
expenses of the case cannot be met without undue hardship to him or his
dependents;
(b)”.

(5)

After subsection (5) insert—
“(5A) The Board shall establish a procedure under which any person receiving
criminal legal aid under this section which is subject to conditions by virtue of
subsection (1A) may apply to the Board for a review of any such condition.”.

(6)

In subsection (6)—
(a) the word “has either” is repealed;
(b) at the beginning of paragraph (a) insert “has”;
(c) at the end of paragraph (a) “or” is repealed;
(d) at the beginning of paragraph (b) insert “has”;
(e) at the end of paragraph (b) insert “; or
(c) is no longer receiving criminal legal aid in connection with proceedings
because the Board is no longer satisfied as to the matters mentioned in
paragraphs (a) and (b) of subsection (1)”.>

Hugh Henry
359

After section 44, insert—
<Criminal Legal Assistance Register: removal of name following failure to comply
with code
(1)

Section 25D (removal of name from Register following failure to comply with code) of
the 1986 Act is amended as follows.

(2)

In subsection (1), after “be” insert “, or may not have been,”.

(3)

After subsection (4), insert—
“(4A) Where, after carrying out the procedures mentioned in subsection (1) above
and, where a time limit has been set under subsection (3) above, after the
expiry of that time limit, the Board is satisfied that, regardless of whether or
not there is current compliance with the code—
(a) the firm have not complied with the code in a material regard, it may
remove the names of the firm and, subject to subsection (5) below, of
any registered solicitors connected with the firm from the Register;
(b) the solicitor has not complied with the code in a material regard, it may
remove his name from the Register.”.

(4)

In subsection (5), after “(4)(a)” insert “or (4A)(a)”.

2
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(5)

In subsection (8), after “(4)” insert “or (4A)”.>
Section 45

Hugh Henry
360

In section 45, page 27, line 28, leave out <adviser> and insert <organisation>
Hugh Henry

361

In section 45, page 27, line 32, leave out <a registered> and insert <an>
Hugh Henry

362

In section 45, page 27, line 34, at end insert <;
(ii) as to any steps which that person might appropriately take having
regard to the application of Scots law to those circumstances>
Hugh Henry

363

In section 45, page 27, line 34, at end insert—
<( ) in that definition, after paragraph (b) insert—
“(c) assistance provided to a person by an adviser in taking any steps
mentioned in paragraph (aa)(ii) above, by taking such steps on his behalf
or by assisting him in so taking them;”;>
Hugh Henry

364

In section 45, page 27, line 37, leave out <after> and insert <before>
Hugh Henry

365

In section 45, page 28, line 1, leave out <registered>
Hugh Henry

366

In section 45, page 28, line 1, leave out from <whose> to <advisers> in line 2 and insert <who is
approved by a registered organisation for the purposes of providing advice and assistance on
behalf of the organisation>
Hugh Henry

367

In section 45, page 28, line 7, leave out <registered>
Hugh Henry

368

In section 45, page 28, line 8, leave out <registered>
Hugh Henry

369
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In section 45, page 28, line 11, leave out <adviser> and insert <organisation (which approved the
adviser)>

3

Hugh Henry
370

In section 45, page 28, line 15, leave out <adviser> and insert <organisation (which approved the
adviser)>
Hugh Henry

371

In section 45, page 28, line 20, leave out <adviser> and insert <organisation,>
Hugh Henry

372

In section 45, page 28, line 22, leave out <adviser> and insert <organisation>
Hugh Henry

373

In section 45, page 28, line 26, leave out <advisers> and insert <advice organisations>
Hugh Henry

374

In section 45, page 28, line 27, leave out <advisers> and insert <advice organisations>
Hugh Henry

375

In section 45, page 28, leave out lines 28 and 29
Hugh Henry

376

In section 45, page 28, line 31, leave out <that provision> and insert <the provision of advice and
assistance by persons approved by such organisations as advisers>
Hugh Henry

377

In section 45, page 28, line 40, leave out <a registered> and insert <an>
Hugh Henry

378

In section 45, page 29, line 1, leave out <registered>
Hugh Henry

379

In section 45, page 29, line 1, after <and> insert <registered>
Hugh Henry

380

In section 45, page 29, line 2, leave out first <advisers> and insert <advice organisations>
Hugh Henry

381

In section 45, page 29, line 2, leave out <registered>
Hugh Henry

382

In section 45, page 29, line 10, after <Act> insert—

4
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<(a) “advice and assistance” as defined in section 6(1)(c) is limited to the
extent to which it is competent for the adviser to perform any steps on
behalf of the person or by assisting him in so taking them;
(b)>
Hugh Henry
383

In section 45, page 29, line 11, leave out <a registered> and insert <an>
Hugh Henry

384

In section 45, page 29, line 12, leave out <registered>
Hugh Henry

385

In section 45, page 29, line 16, leave out from beginning to <Act> in line 17 and insert <A
registered organisation>
Hugh Henry

386

In section 45, page 29, line 19, leave out <the registered adviser in so acting> and insert <it in
respect of the advisers it approves providing advice and assistance under this Act>
Hugh Henry

387

In section 45, page 29, line 21, leave out <registered>
Hugh Henry

388

In section 45, page 29, line 23, at end insert—
<““adviser” has the meaning given to it in section 6(2) of this Act;>
Hugh Henry

389

In section 45, page 29, line 25, leave out <advisers> and insert <advice organisations>
Hugh Henry

390

In section 45, page 29, line 25, leave out <6> and insert <1A>
Hugh Henry

391

In section 45, page 29, line 27, leave out <advisers> and insert <advice organisations>
Hugh Henry

392

In section 45, page 29, leave out lines 29 and 30
Hugh Henry

393
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In section 45, page 29, line 33, leave out <advisers> and insert <advice organisations>

5

Hugh Henry
394

In section 45, page 29, line 39, leave out from beginning to end of line 2 on page 30
Hugh Henry

395

In section 45, page 30, line 4, after first <Board> insert <as an organisation that may approve a
person to provide advice and assistance on behalf of the organisation;>
Hugh Henry

396

In section 45, page 30, line 5, leave out <advisers> and insert <advice organisations>
Hugh Henry

397

In section 45, page 30, line 5, at end insert—
<( )

An individual may apply for entry on the register of advice organisations as an
organisation; and if the Board is satisfied that the individual complies with the
relevant provisions of the adviser code in relation to an organisation, the Board
shall approve the individual and treat the individual as an organisation for the
purposes of this Schedule.>

Hugh Henry
398

In section 45, page 30, line 6, leave out <advisers> and insert <advice organisations>
Hugh Henry

399

In section 45, page 30, line 13, leave out <advisers> and insert <advice organisations>
Hugh Henry

400

In section 45, page 30, leave out lines 16 to 23
Hugh Henry

401

In section 45, page 30, line 28, leave out <advisers> and insert <advice organisations>
Hugh Henry

402

In section 45, page 30, leave out lines 33 to 35
Hugh Henry

403

In section 45, page 30, line 36, leave out from beginning to end of line 4 on page 31 and insert—
<Further provision on applications
3 (1)

In determining any application for entry on the register of advice organisations,
the Board may limit the grant of the application to any of the particular
categories of circumstances as specified by virtue of section 12B(1).

6
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(2)

Where the Board limits the grant of an application as mentioned in subparagraph (1), the entry made on the register under paragraph 1(2) must state
the categories in relation to which the organisation is registered; and any
adviser approved by the organisation may provide advice and assistance under
this Act only in relation to those categories.>

Hugh Henry
404

In section 45, page 31, line 7, leave out first <registered>
Bill Aitken

298

In section 45, page 31, line 9, at end insert <(including regarding educational qualifications and
training requirements);>
Hugh Henry

405

In section 45, page 31, line 10, at end insert—
<( ) the conditions to be complied with in order for a person to be approved
by a registered organisation as an adviser;>
Hugh Henry

406

In section 45, page 31, line 13, leave out <registered>
Hugh Henry

407

In section 45, page 31, line 14, at beginning insert <the supervision of such activity by>
Bill Aitken

299

In section 45, page 31, line 14, at end insert—
<( ) provisions governing—
(i)

the manner in which such advisers conduct the provision of
advice;

(ii) conflicts of interest;
(iii) contractual and other obligations of such advisers;
(iv) the holding of any money; and
(v) the disclosure of and accounting for any commission;>
Hugh Henry
408

In section 45, page 31, line 15, leave out <registered>
Bill Aitken

300

In section 45, page 31, line 16, at end insert—
<( ) arrangements for dealing with complaints about the activities of
registered advisers and registered organisations.>
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Hugh Henry
409

In section 45, page 31, line 30, leave out <Registered advisers and>
Hugh Henry

410

In section 45, page 31, line 34, leave out <registered>
Hugh Henry

411

In section 45, page 31, line 36, leave out <registered advisers and>
Hugh Henry

412

In section 45, page 32, line 3, leave out <registered adviser or>
Hugh Henry

413

In section 45, page 32, line 3, after <be> insert <, or may not have been,>
Hugh Henry

414

In section 45, page 32, line 7, leave out from <as> to the end of line 8
Hugh Henry

415

In section 45, page 32, line 12, leave out <registered adviser concerned or the>
Hugh Henry

416

In section 45, page 32, line 18, leave out <, or has not been,>
Hugh Henry

417

In section 45, page 32, line 19, leave out <advisers the names> and insert <advice organisations
the name>
Hugh Henry

418

In section 45, page 32, line 20, leave out from <and> to end of line 24
Hugh Henry

419

In section 45, page 32, line 24, at end insert—
<(4A) Where, after carrying out the procedures mentioned in sub-paragraph (1) and,
where a time limit has been set under sub-paragraph (3), after the expiry of that
time limit, the Board is satisfied that, regardless of whether or not there is
current compliance with the code, the registered organisation has not complied
with the code in a material regard, it may remove the name of the organisation
from the register of advice organisations.>
Hugh Henry

420

In section 45, page 32, leave out lines 25 to 34
8


157

Hugh Henry
421

In section 45, page 32, line 35, leave out <an adviser or>
Hugh Henry

422

In section 45, page 32, line 36, leave out <advisers> and insert <advice organisations in
accordance with sub-paragraph (4)>
Hugh Henry

423

In section 45, page 32, line 37, leave out <applicant> and insert <organisation>
Hugh Henry

424

In section 45, page 33, line 1, leave out <(6)> and insert <(4A)>
Hugh Henry

425

In section 45, page 33, line 2, leave out <advisers> and insert <advice organisations>
Hugh Henry

426

In section 45, page 33, leave out line 3
Hugh Henry

427

In section 45, page 33, line 7, leave out <advisers> and insert <advice organisations>
After section 45
Hugh Henry

428

After section 45, insert—
<Scottish Legal Aid Board: grants for certain purposes
(1)

The 1986 Act is amended as follows.

(2)

In section 4 (Scottish Legal Aid Fund)—
(a) at the beginning of subsection (2)(a) insert “subject to section 4A(13),”;
(b) after subsection (2)(ab) insert—
“(ac) such sums as are, by virtue of section 4A, due out of the Fund to any
person;”;
(c) after subsection (3)(ac) insert—
“(ad) any sums recovered from a person in connection with a grant made by
the Board in accordance with section 4A;”.

(3)


158

After that section insert—

9

“4A

Power of Board to make grants for certain purposes
(1)

The Board may, on an application made to it by any person, make grants of
such amount and subject to such conditions (including conditions as to
repayment) as it may determine to the person in respect of—
(a) any of the matters mentioned in subsection (2);
(b) any of the purposes mentioned in subsection (3).

(2)

The matters are—
(a) any civil legal aid or advice and assistance in relation to civil matters
provided, or to be provided, by any solicitor or counsel;
(b) any advice and assistance provided, or to be provided, by any adviser;
(c) any advice or assistance (not falling within paragraphs (a) or (b))
provided, or to be provided, by any person, which is connected to civil
matters.

(3)

The purposes are facilitating, supporting and developing the provision of any
of the matters referred to in subsection (2).

(4)

The Scottish Ministers must specify a limit to the total amount that may be
paid out of the Fund by virtue of subsection (1).

(5)

In specifying any limit under subsection (4) the Scottish Ministers must specify
the period in relation to which that limit applies.

(6)

Any grant made under subsection (1) must be made in accordance with an
approved plan.

(7)

The Board must prepare and publish a plan as to the criteria which the Board
will apply in considering whether or not to make such a grant; and the Board
must submit the plan to the Scottish Ministers for approval.

(8)

The Scottish Ministers may approve a plan submitted to them under subsection
(7) with or without modification.

(9)

The Scottish Ministers may at any time—
(a) approve a modification of an approved plan proposed by the Board or
withdraw approval of such a plan or modification;
(b) require the Board to prepare and publish a plan under subsection (7).

(10) An application under subsection (1) must include such information as the
Board may reasonably require.
(11) In preparing and publishing the plan under subsection (7) the Board must do so
in accordance with such directions as the Scottish Ministers may give.
(12) Any money due to a person by virtue of this section shall be paid to the person
by the Board out of the Fund.
(13) Any money paid to a person under subsection (1) as provided in subsection
(12), in respect of—
(a) any civil legal aid or advice and assistance provided by any solicitor or
counsel;
(b) any advice and assistance provided by an adviser,

10
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shall be taken to be a payment in accordance with this Act; and no other
payment may be made out of the Fund in respect of that civil legal aid or, as
the case may be, advice and assistance.
(14) In this section, “approved plan” means a plan approved, for the time being, by
the Scottish Ministers under subsection (8); and includes any part or
modification of the plan so approved.
(15) Sections 8, 10, 11 and 33 of this Act do not apply to advice and assistance
provided by virtue of a grant under subsection (1).
(16) Sections 14, 15, 17 and 33 of this Act do not apply to civil legal aid provided
by virtue of a grant under subsection (1).
(17) Subsections (15) and (16) do not prejudice the making of any condition by
virtue of subsection (1).”.>
Hugh Henry
429

After section 45, insert—
<Availability of civil legal aid for defamation or verbal injury
(1)

The 1986 Act is amended as follows.

(2)

In section 14 (availability of civil legal aid), after subsection (1B) insert—
“(1C) In the case of proceedings described in paragraph 1 of Part II of Schedule 2 to
this Act, civil legal aid shall be available to a person only if, in addition to the
requirements which have to be met under subsection (1) and section 15 of this
Act and subject to paragraph 2 of Part II of Schedule 2, such criteria as may be
set out by the Scottish Ministers in directions given to the Board are met.
(1D) A direction given under subsection (1C) may—
(a) include criteria in respect of which the Board may require to satisfy
itself;
(b) make different provision for different purposes;
(c) be varied or revoked at any time.
(1E) Where the Scottish Ministers give a direction under subsection (1C)—
(a) the Board must comply with it;
(b) the Scottish Ministers must arrange for the direction to be published in
such manner as they consider appropriate.”.

(3)

In Part II of Schedule 2 (excepted proceedings)—
(a) in paragraph 1, after “to” insert “section 14(1C) and”;
(b) in paragraph 2, the words “, and legal” to the end are repealed.>

Hugh Henry
430

After section 45, insert—
<Civil legal aid: conditions and reviews
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(1)

Section 14 (availability of civil legal aid) of the 1986 Act is amended as follows.

(2)

In subsection (1), for “subsection” substitute “subsections (1F) and”.

11

(3)

After subsection (1E) (inserted by section (Availability of civil legal aid for defamation
or verbal injury)(2) of this Act), insert—
“(1F) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.
(1G) The Board shall establish a procedure under which any person receiving civil
legal aid under this section which is subject to conditions by virtue of
subsection (1F) may apply to the Board for a review of any such condition.”.>

Hugh Henry
431

After section 45, insert—
<Solicitors employed by the Scottish Legal Aid Board
(1)

In section 4 (Scottish Legal Aid Fund) of the 1986 Act, after subsection (2)(a) insert—
“(aza)any expenses incurred by the Board in connection with the provision by
solicitors employed by it by virtue of section 27(1) of this Act of—
(i)

advice and assistance in relation to civil matters;

(ii) civil legal aid;
(iii) any services as are mentioned in section 26(2) of this Act;”.
(2)

In section 26 (employment to which Part V applies)—
(a) in subsection (2)—
(i)

the word “local” is repealed;

(ii) in paragraph (a), for “its function” substitute “any function it has”;
(b) in subsection (3)(a)—
(i)

the word “local” is repealed;

(ii) after “concerned” insert “(whether wholly or partly)”.
(3)

In section 27 (arrangements for employment to which Part V applies) of that Act—
(a) after subsection (1), insert—
“(1A) The provisions of paragraph 8 of Schedule 1 to this Act shall apply to solicitors
employed by the Board by virtue of subsection (1) as they apply to employees
appointed by the Board under that paragraph.”;
(b) subsections (2) and (3) are repealed.>
Section 46

Hugh Henry
432

In section 46, page 33, line 27, leave out <adviser> and insert <organisation (in respect of the
advisers it approves)>

12
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After section 46
Hugh Henry
433

After section 46, insert—
<Regulations under section 36 of 1986 Act
(1)

Section 36 (regulations) of the 1986 Act is amended as follows.

(2)

After paragraph (c) of subsection (2) insert—
“(ca) make provision allowing the Board to determine—
(i) the matters which, subject to subsection (2A), are or are not to be
treated as distinct matters for the purposes of advice and
assistance;
(ii) on a case by case basis, matters which may be treated as if they
were distinct matters for the purposes of advice and assistance;”.

(3)

After subsection (2) insert—
“(2A) Regulations made under this section which include provision as mentioned in
subsection (2)(ca)(i) must include provision to the effect that—
(a) any determination by the Board as to the matters which are or are not to
be so treated as distinct matters may only be made after consultation with
the Law Society;
(b) where a matter has been determined by the Board to be so treated as a
distinct matter, the Board may not determine that the matter is no longer
to be so treated unless the Scottish Ministers consent.”.>
Section 47

Hugh Henry
434

In section 47, page 34, line 12, at end insert—
<( ) activities mentioned in paragraph (a) of paragraph 5(1) of Schedule 3 to the
Financial Services Act 1986 (c.60);>
Hugh Henry

435

In section 47, page 34, line 14, at end insert—
<( ) regulated activity within the meaning of section 22 of the Financial Services and
Markets Act 2000 (c.8), other than activity falling within paragraph (d) below, in
respect of which the Financial Services Authority has by virtue of Part 20 of that
Act arranged for its regulatory role to be carried out by the Law Society of
Scotland;>
Hugh Henry

436

In section 47, page 34, line 16, at end insert—
<( )
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In subsection (1), “complaint” and “practitioner” have the same meanings as in section
34.>

13

Section 49
Bill Aitken
288

In section 49, page 34, line 34, leave out <31(1),>
Schedule 4
Hugh Henry

344

In schedule 4, page 44, line 35, after <Act> insert <or section 20ZA(1) of the 1990 Act>
Hugh Henry

345

In schedule 4, page 45, line 1, after <Act> insert <or section 20ZA(2)(b) of the 1990 Act>
Hugh Henry

437

In schedule 4, page 45, line 11, leave out <15(2)(i)> and insert <15(2)>
Hugh Henry

438

In schedule 4, page 45, line 12, at end insert—
<( ) in paragraph (d), after the word “under” insert “section 42ZA(4)(b) or”;>
Hugh Henry

439

In schedule 4, page 45, line 13, at beginning insert <in paragraph (i)—
(i)>
Hugh Henry

440

In schedule 4, page 45, line 17, at end insert—
<( )
( )

In section 18(1) (suspension of practising certificates), paragraph (b) is repealed.
In section 19(5A) (further provisions relating to suspension of practising certificates)—
(a) the words “or (b)” are repealed;
(b) the words from “or subject” to “discharged” are repealed.>

Hugh Henry
441

In schedule 4, page 45, leave out lines 20 to 26
Hugh Henry

442

In schedule 4, page 45, line 26, at end insert—
<( )
( )

In section 24F(1) (suspension of registration certificate), paragraph (b) is repealed.
In section 24G(4) (further provisions relating to suspension of registration certificate)—
(a) the words “or (b)” are repealed;

14
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(b) the words “or, as the case may be, on the curator bonis being discharged” are
repealed.>
Hugh Henry
143

In schedule 4, page 45, line 29, leave out <7> and insert <7(1)>
Hugh Henry

144

In schedule 4, page 45, line 33, at end insert—
<( ) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—
“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;
(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.
(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>
Hugh Henry

145

In schedule 4, page 45, line 33, at end insert—
<( ) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.>
Hugh Henry

146

In schedule 4, page 45, line 33, at end insert—
<( ) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct.”.>
Hugh Henry

346

In schedule 4, page 45, line 33, at end insert—
<( )

In section 38 (powers where dishonesty alleged), after subsection (3) insert—
“(4) This section does not apply to any element of dishonesty other than that involving
the provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
147

In schedule 4, page 45, line 33, at end insert—
<( )
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In section 39 (powers where undue delay alleged), after subsection (2), insert—
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“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.>
Hugh Henry
265

In schedule 4, page 45, line 33, at end insert—
<( )

In section 39A (powers where excessive fees etc. charged), after subsection (9) insert—
“(10) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (2);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (3);
(iii) the court makes an order under subsection (8); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
Hugh Henry
266

In schedule 4, page 45, line 33, at end insert—
<( )

In section 40 (powers where failure to comply with accounts rules, etc.), after subsection
(4), insert—
“(5) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (2);
(iii) the court makes an order under subsection (3); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.>
Hugh Henry
443

In schedule 4, page 45, line 33, at end insert—
<( ) In section 42C (powers to examine documents and demand explanations in connection
with complaints)—
(a) in subsection (3), for the words “documents specified in section 38(2)” substitute
“following documents—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;

16
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(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice or one of its employees is a
sole trustee or of which the practice is a co-trustee only with one or more
of its employees.”;
(b) in subsection (4), for the words “section 38” in each place where they occur
substitute “sections 38, 45 and 46”;
(c) after that subsection, insert—
“(5)

This section does not apply to any element of professional misconduct other
than that involving the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.”.>

Hugh Henry
148

In schedule 4, page 45, line 33, at end insert—
<( )

In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.>

Hugh Henry
347

In schedule 4, page 45, line 33, at end insert—
<( )

In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
(a) for subsection (3), substitute—
“(3A) If the solicitor or, as the case may be, the incorporated practice fails so to
satisfy the Council, the Council may—
(a) require the production or delivery to any person appointed by them at a
time and place fixed by them of the documents mentioned in subsection
(3B);
(b) take possession of all such documents; and
(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm or,
as the case may be, the incorporated practice without the leave of the
court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;
(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice is a sole trustee or of which
the practice is a co-trustee only with one or more of its employees.”;
(b) after subsection (4A) (as inserted by section 41(2)(a) of this Act), insert—
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“(4B) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (3A).”.>
Hugh Henry
348

In schedule 4, page 45, line 33, at end insert—
<( ) In section 46 (safeguarding interests of clients in certain other cases)—
(a) in each of subsections (2) and (3) for the words from “the provisions of section
38” to the end, substitute—
“the Council may do any of the things mentioned in subsection (3A)”;
(b) after subsection (3), insert—
“(3A) The things are to—
(a) require the production or delivery to any person appointed by the
Council at a time and a place fixed by them of the documents mentioned
in subsection (3B);
(b) take possession of all such documents; and
(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm
without the leave of the court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm;
(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which he is a sole trustee or is a co-trustee only
with one or more of his employees.”;
(c) after subsection (4), insert—
“(4A) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (2) or (3).”.>
Hugh Henry

149

In schedule 4, page 45, line 33, at end insert—
<( )

In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—
“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.>

Hugh Henry
444

In schedule 4, page 45, line 33, at end insert—
<( )

In section 52 (procedure on certain complaints and appeals to Tribunal)—

18
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(a) in the section title, after the word “complaints” insert “and appeals”;
(b) in subsection (1), after the word “complaint” insert “or appeal”;
(c) in subsection (2)—
(i)

in paragraph (aa), after the words “42A(7)” insert “, 42ZA(8), (8A), (8B) or
(8C), 42ZD(1)”;

(ii) in sub-paragraph (ii) of paragraph (ab), for the words “(11)(b)” substitute
“(8A)(b), (11)(b) or (11ZC)”;
(iii) after that sub-paragraph insert—
“(iii) appeals under section 20ZA(8), (9), (10) or (11) or 20ZD(1) of that
Act;”.>
Hugh Henry
349

In schedule 4, page 45, line 33, at end insert—
<( ) In section 53 (power of Tribunal to fine for professional misconduct etc.)—
(a) after subsection (3), insert—
“(3ZA)The Tribunal shall not impose a fine under subsection (2)(c)—
(a) where the Tribunal is proceeding on the ground referred to in subsection
(1)(a), (c) or (d) and the solicitor or, as the case may be, the incorporated
practice, in relation to the subject matter of the Tribunal’s inquiry, has
been convicted by any court of an act involving dishonesty and
sentenced to a term of imprisonment of not less than 2 years;
(b) where the Tribunal is proceeding on the ground referred to in subsection
(1)(b).”;
(b) after subsection (8), insert—
“(8A) The powers of the Tribunal under paragraph (bb) of subsection (2), and
subsection (3ZA), apply to any element of a decision of the Tribunal which
does not relate to the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.
(8B) Subsection (3) does not apply to any element of a decision of the Tribunal to
which paragraph (bb) of subsection (2), and subsection (3ZA), apply.”.>
Hugh Henry

350

In schedule 4, page 45, line 33, at end insert—
<( )

In section 53D (suspension etc. of investment business certificates: appeal to Tribunal),
for subsection (3) substitute—
“(2A) The solicitor, firm of solicitors or, as the case may be, the incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which the decision of the Tribunal under subsection (2) is intimated to him or,
as the case may be, it, appeal to the court against the decision.
(2B) The Council may, before the expiry of the period of 21 days beginning with the
day on which the decision of the Tribunal under subsection (2) is intimated to
them, appeal to the court against the decision.
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(2C) On an appeal under subsection (2A), the court may give such directions in the
matter as it thinks fit, including directions as to the expenses of the proceedings
before the court and as to any order by the Tribunal relating to expenses.
(2D) A decision of the court under subsection (2C) shall be final.”.>
Hugh Henry
351

In schedule 4, page 45, line 33, at end insert—
<( )

In section 55 (powers of court), after subsection (7) (as inserted by section 38(1A)(b) of
this Act), insert—
“(8)

The power under paragraph (bc) of subsection (1) applies to any element of a
decision of the court which does not relate to the provision of advice, services
or activities referred to in section 47(2) of the 2006 Act.”.>

Hugh Henry
352

In schedule 4, page 45, line 33, at end insert—
<( )

In section 62A(2) (Council’s power to recover expenses under section 38, 45 or 46),
after the words “38” insert “, 45 or 46”.>

Hugh Henry
445

In schedule 4, page 46, leave out lines 3 to 10 and insert <the advice, services or activities
referred to in section 47(2) of the 2006 Act>
Hugh Henry

353

In schedule 4, page 46, line 10, at end insert—
<( )

In Schedule 3, Part II (power of Council to investigate), in paragraph 5(1), (2) and (3),
after the words “section 38” in each place where they occur insert “, 45 or 46”.>

Hugh Henry
446

In schedule 4, page 46, line 10, at end insert—
<( )

In Schedule 4 (Constitution, Procedure and Powers of Tribunal)—
(a) paragraph 8A is repealed;
(b) in paragraph 15, for the words “and to the complainer” substitute “, the
complainer and, as the case may be, the person who made the complaint as
respects which the appeal was made to the Tribunal”;
(c) in paragraph 23—
(i)

after first “section”, insert “42ZA(8), (8A), (8B) or (8C), section
42ZD(1),”;

(ii) in sub-paragraph (a), after the word “complaint” insert “(except in
paragraph 14A)”;
(iii) sub-paragraph (b) is repealed;
(iv) in sub-paragraph (c), the words “8A” are repealed;
(v) after paragraph (c), insert—
20
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“(ca) in paragraph 11, for the words “complainer and respondent” there shall
be substituted “parties to the appeal”;
(cb) in paragraph 12—
(i)

for the words “the complainer or the respondent” there shall be
substituted “any party to the appeal”;

(ii) for the word “respondent” where it second appears there shall be
substituted “solicitor, the firm of solicitors or, as the case may be,
the incorporated practice”;
(iii) for the words “complainer and to the respondent” there shall be
substituted “parties to the appeal”;
(cc) in paragraph 14A(a), after the word “complaint” there shall be inserted
“(as respects which the appeal was made)”;
(cd) in paragraph 15, for the words “respondent, the complainer and, as the
case may be, the person who made the complaint as respects which the
appeal was made to the Tribunal” there shall be substituted “parties to
the appeal and, if the person who made the complaint as respects which
the appeal was made was not a party to the appeal, to that person”;
(ce) in paragraph 16, after paragraph (e) there shall be inserted—
“(ea) under section 42ZD(2); or
(eb) under section 53ZA(1), (2), (3) or (4); or”;”;
(vi) for paragraph (d), there shall be substituted—
“(d) in paragraph 19, for the words from the beginning to “respondent” there
shall be substituted “The Tribunal may make such order as it thinks fit as
to the payment by any party to the appeal”;”;
(d) in paragraph 25, for the words from “person” to first “and” substitute “solicitor,
the firm of solicitors or, as the case may be, the incorporated practice, to the
person who made the complaint in respect of which the appeal was made and, as
the case may be,”.>
Hugh Henry
447

In schedule 4, page 46, line 10, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
(1)

The 1986 Act is amended as follows.

(2)

In section 12 (payment of fees or outlays otherwise than through clients’ contributions),
subsection (1) is repealed.

(3)

In section 19(3)(b) (expenses out of the Fund), the word “severe” is repealed.

(4)

In section 25D(6)(a) (removal of name from Register following failure to comply with
code)—
(a) at the beginning insert “within such period of time as the Board shall direct (in the
case concerned) and”;
(b) the word “forthwith,” is repealed.

(5)
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In section 34(2) (confidentiality of information)—

21

(a) after paragraph (a), insert—
“(aa) for the purpose of any determination or investigation by the Scottish
Legal Complaints Commission under the Legal Profession and Legal
Aid (Scotland) Act 2006 (asp 00) (“the 2006 Act”);”;
(b) in paragraph (b) for “complaint of professional misconduct” substitute “conduct
complaint, remitted by the Scottish Legal Complaints Commission under section
5(a) or 11(5)(a) of the 2006 Act”.>
Hugh Henry
150

In schedule 4, page 46, line 12, at end insert—
<( )

In section 17 (conveyancing practitioners), after subsection (11B) insert—
“(11C) Failure by a practitioner to comply with any rule made under subsection (11)
or any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>

Hugh Henry
151

In schedule 4, page 46, line 12, at end insert—
<( )

In section 18 (executry practitioners), after subsection (10B) insert—
“(10C) Failure by a practitioner to comply with any rule made under subsection (10)
or any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.>

Hugh Henry
448

In schedule 4, page 46, line 12, at end insert—
<( ) In section 20 (professional misconduct, inadequate professional services, etc. by
conveyancing or executry practitioners)—
(a) in the section title, the words “inadequate professional services,” are repealed;
(b) in subsection (1)—
(i)

for the words “(whether or not following a complaint to them)” substitute
“into a conduct complaint remitted to them under section 5(a) or 11(5)(a)
of the 2006 Act suggesting professional misconduct by a practitioner or
that the circumstances referred to in paragraph (a)(ii) of section 2(1) of the
2006 Act apply as respects a practitioner”;

(ii) paragraphs (b) and (c) are repealed;
(c) in subsection (2), paragraph (f) is repealed;
(d) in subsection (2A)(a)—
(i)

for the word “complaint” substitute “conduct complaint”;

(ii) for the words “the Scottish Solicitor’s Discipline Tribunal” substitute “the
Tribunal”;
(iii) sub-paragraph (ii), and the word “or” following it, are repealed;
(e) in subsection (2B)(d), for the word “(f)” substitute “(c)”;
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(f) in subsection (6)—
(i)

for the words “(a), (b) or (f)” substitute “(a) or (b)”;

(ii) for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;
(iii) after the words “similar direction,”, insert “or where the Council make a
direction under subsection (2)(ca) or the Tribunal make a direction under
subsection (2B)(aa),”;
(g) in subsection (7), for the words “Court of Session” substitute “court”;
(h) in subsection (8), for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;
(i) in subsection (11)—
(i)

for the word “(f)” substitute “(cb)”;

(ii) in paragraph (b), for the words “the Scottish Solicitors’ Discipline
Tribunal” substitute “the Tribunal”;
(j) in subsection (11A)—
(i)

for the words “Court of Session” substitute “court”;

(ii) for the word “Court”, where it second occurs, substitute “court”;
(k) subsections (13), (14) and (15) are repealed;
(l) in subsection (16), after the word “subsection” insert “(2)(cb) or”.>
Hugh Henry
449

In schedule 4, page 46, line 12, at end insert—
<( )

In section 20A (review by Council of decisions), in subsection (2)(a)(iii) for the word
“(f)” substitute “(cb)”.>

Hugh Henry
450

In schedule 4, page 46, line 12, at end insert—
<( )

In section 21 (intervention powers)—
(a) in the section title, for the word “Board’s” substitute “Council’s”;
(b) in subsection (2)—
(i)

after paragraph (a), insert “or”;

(ii) paragraph (c), and the preceding “or”, are repealed;
(c) in each of subsections (5), (6), (7) and (10), for the words “Court of Session”
substitute “court”;
(d) after subsection (11), insert—
“(11A) Where the Council make a direction under subsection (3) or (4) or apply to the
court for an order under subsection (10), the Council shall notify the
Commission to that effect and provide it with details of their findings in any
inquiry held by virtue of subsection (1) as respects the practitioner
concerned.”.>
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Hugh Henry
451

In schedule 4, page 46, line 12, at end insert—
<( )

In section 21A (powers of investigation in relation to conveyancing or executry
practitioners);
(a) in subsection (1)—
(i)

for the words “any of the following purposes—” substitute “the purpose
of”;

(ii) paragraphs (a) and (b), and the word “and” following paragraph (b), are
repealed;
(iii) in paragraph (c), for the words “the Council”, where it second occurs,
substitute “them”;
(b) in subsection (2)—
(i)

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”.>
Hugh Henry
452

In schedule 4, page 46, line 12, at end insert—
<( )

In section 21B (procedures of Tribunal etc. in relation to conveyancing or executry
practitioners)—
(a) in the section title, for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;
(b) in subsection (1)—
(i)

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) for paragraph (a), substitute—
“(a) in paragraph 9(a)(i) and (b), the words “or, as the case may be, of
provision of inadequate professional services” were omitted;”;
(c) in subsection (2)—
(i)

for the words “(11)(b)” substitute “(8A)(b), (11)(b) or (11ZC)”;

(ii) after the words “section 20”, insert “, 20ZA(8), (9), (10) or (11) or
20ZD(1);
(iii) in paragraph (a), for the word “(b)” substitute “(ca), (cc), (cd)”;
(iv) in paragraph (b), after the words “this Act” insert “and as regards
paragraph 25 also as if for the words “the solicitor, the firm of solicitors or,
as the case may be, the incorporated practice” there were substituted “the
practitioner”;
(d) in subsection (3)—
(i)

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

24
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(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”;
(e) in subsection (4)—
(i)

for the word “Court”, in both places where it occurs, substitute “court”;

(ii) in paragraph (a), after the word “(11A)” insert “(11B), (11C) or (11D)”.>
Hugh Henry
453

In schedule 4, page 46, line 12, at end insert—
<( ) In section 23 (interpretation of sections 16 to 22)—
(a) before the definition of “conveyancing practitioner”, insert—
““complainer” means the person who made the complaint and, where the
complaint was made by the person on behalf of another person, includes
that other person;”;
(b) after the definition of “the Council”, insert—
““the court” means the Court of Session;”;
(c) the definition of “inadequate professional services” is repealed;
(d) after the definition of “relevant notarial services”, insert “;
“the Tribunal” means the Scottish Solicitors’ Discipline Tribunal;
“unsatisfactory professional conduct” has the meaning given (as respects
a conveyancing practitioner or, as the case may be, an executry
practitioner) by section 34 of the 2006 Act”.>
Hugh Henry

354

In schedule 4, page 46, leave out lines 13 to 24
Hugh Henry

454

In schedule 4, page 46, line 31, leave out <after the word “complaints” insert> and insert <for the
words from “made” to “public” substitute>
Hugh Henry

455

In schedule 4, page 46, line 32, leave out <or, as the case may be,>
Hugh Henry

456

In schedule 4, page 46, line 32, at end insert—
<( ) the words “the actings of” are repealed;>
Hugh Henry

457
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In schedule 4, page 46, line 36, leave out <33(1)> and insert <33>

25

Hugh Henry
458

In schedule 4, page 46, line 36, leave out from <, paragraph> to end of line 37 and insert <after
subsection (5) insert—
“(6) This section does not apply to any element of a conduct complaint other than that
involving the provision of advice, services or activities referred to in section 47(2)
of the 2006 Act.”>
Bill Aitken

460

In schedule 4, page 47, line 4, at end insert—
<Scottish Public Services Ombudsman Act 2002 (asp 11)
In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed authorities)
after paragraph 46 insert—
“46A

The Scottish Legal Complaints Commission.”
Long Title

Hugh Henry
459

In the long title, page 1, line 4, leave out <advisers> and insert <advice organisations>
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Legal Profession and Legal Aid (Scotland) Bill
4th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Regulation of notaries public
343
Legal aid: conditions and reviews
358, 430
Criminal Legal Assistance Register: failure to comply with code
359
Registered advisers and organisations
360, 361, 364, 365, 366, 367, 368, 369, 370, 371, 372, 373, 374, 375, 376, 377, 378,
379, 380, 381, 383, 384, 385, 386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396,
397, 398, 399, 400, 401, 402, 404, 406, 408, 409, 410, 411, 412, 413, 414, 415, 416,
417, 418, 419, 420, 421, 422, 423, 424, 425, 426, 427, 432, 459
Registered organisations: advice and assistance
362, 363, 382, 403
Adviser code
298, 405, 407, 299, 300
Scottish Legal Aid Board: grants for certain purposes
428
Civil legal aid for defamation or verbal injury
429
Solicitors employed by the Scottish Legal Aid Board
431
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Advice and assistance
433
Advice, services or activities to which the Act does not apply
434, 435, 436, 445
Minor and consequential modifications of the Solicitors (Scotland) Act 1980
437, 438, 439, 440, 441, 442, 443, 444, 446
Minor and technical amendments to the Legal Aid (Scotland) Act 1986
447
Minor and consequential modifications of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990
448, 449, 450, 451, 452, 453, 454, 455, 456, 457, 458
Scottish Public Services Ombudsman: oversight of the Commission
460

Amendments already debated
Persons who make conduct of services complaint
With 21 – 149
What constitutes conduct for purposes of conduct complaint or inadequate
professional services
With 22 – 144, 145, 146, 147, 148, 150, 151
Differences in process according to whether complainer is individual or public
office holder
With 33 – 143
Services complaints: information sharing between Commission and relevant
professional organisations
With 257 – 265, 266
Power to amend duties of and powers of Commission
With 286 – 288
Conduct complaints and reviews: further powers of relevant professional
organisations
With 302 – 346, 347, 348, 352, 353
Directions to pay fine or compensation etc.
With 307 – 349, 351
Unsatisfactory professional conduct by solicitor: appeals etc.
With 314 – 350
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Unsatisfactory professional conduct by conveyancing or executry practitioner
With 323 – 344, 345
Commission’s role in relation to inadequate professional services: consequential
amendments
With 333 – 354
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
28th Meeting, 2006 (Session 2)
Tuesday 31 October 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Cathy Craigie (Committee Substitute)
Colin Fox
Stewart Maxwell

Also present: Bill Aitken MSP.
Apologies were received from Bill Butler MSP.
The meeting opened at 4.34 pm.
Legal Profession and Legal Aid (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 4).
The following amendments were agreed to (without division): 343,
362, 363, 364, 365, 366, 367, 368, 369, 370, 371, 372, 373, 374,
379, 380, 381, 382, 383, 384, 385, 386, 387, 388, 389, 390, 391,
396, 397, 398, 399, 400, 401, 402, 403, 404, 405., 406, 407, 408,
413, 414, 415, 416, 417, 418, 419, 420, 421, 422, 423, 424, 425,
430, 431, 432, 433, 434, 435, 436, 344, 345, 437, 438, 439, 441,
346, 147, 265, 266, 443, 148, 347, 348, 149, 444, 349, 350, 351,
447, 150, 151, 448, 449, 450, 451, 452, 453, 354, 454, 455, 456,

358,
375,
392,
409,
426,
143,
352,
457,

359, 360, 361,
376, 377, 378,
393, 394, 395,
410, 411, 412,
427, 428, 429,
144, 145, 146,
445, 353, 446,
458 and 459.

Amendment 288 was disagreed to (by division: For 1, Against 6, Abstentions).
The following amendments were not moved: 299, 300, 440, 442 and 460.
Amendment 298 was moved and with the agreement of the Committee, withdrawn.
Sections 45, 46 and 47, schedule 4 and the long title were agreed to as amended.
Sections 44, 48, 49, 50, 51 and 52 were agreed to without amendment.
The Committee completed Stage 2 consideration of the Bill.
The meeting closed at 5.34 pm.
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Scottish Parliament
Justice 2 Committee
Tuesday 31 October 2006
[THE CONVENER opened the meeting at 16:44]

Legal Profession and Legal Aid
(Scotland) Bill: Stage 2
The Convener (Mr David Davidson): Good
afternoon, ladies and gentlemen. Welcome to the
delayed 28th meeting in 2006 of the Justice 2
Committee. I apologise to all those who turned up
at the scheduled time. I am afraid that we were
unable to start the earlier joint meeting of the
Justice 1 Committee and the Justice 2 Committee
on time.
I remind everybody to switch off their mobile
phones, pagers, BlackBerrys and anything else
that squeaks and upsets the sound system. We
have received apologies from Bill Butler and I
welcome Cathie Craigie, who is attending as a
substitute for him. I also welcome Bill Aitken.
Today is the fourth and final day of stage 2
consideration of the Legal Profession and Legal
Aid (Scotland) Bill. We will consider amendments
from after section 43 to the end of the bill. I
welcome the Deputy Minister for Justice, Hugh
Henry, and his officials.
After section 43
16:45
The Convener: Amendment 343, in the name of
the minister, is in a group on its own.
The Deputy Minister for Justice (Hugh
Henry): Amendment 343 was lodged in response
to a request from the Law Society of Scotland. The
society’s council’s powers do not extend to
solicitors when they act solely in the capacity of
notary public. The amendment will require the
council to consult notaries public on a draft of its
rules, to take account of any representations that
they make and to submit the rules to the Lord
President for approval. A failure to comply with the
rules on the part of a notary public may be treated
as either professional misconduct or unsatisfactory
professional conduct.
I move amendment 343.
Amendment 343 agreed to.
Section 44 agreed to.

2898
After section 44

The Convener: Amendment 358, in the name of
the minister, is grouped with amendment 430.
Hugh Henry: Amendment 358 must be seen in
the context of summary justice reform, legislative
change for which is being taken forward in the
Criminal Proceedings etc (Reform) (Scotland) Bill.
Amendment 358 will allow the Scottish Legal Aid
Board the flexibility to impose such conditions as it
considers expedient on granting summary legal
aid following a plea of not guilty or at any time
thereafter. Summary criminal legal aid will still be
available, subject to the same eligibility tests, but
the granting of legal aid subject to such conditions
following a plea of not guilty would be open to
review.
The board will be able to set conditions to the
granting of legal aid and, where there has been a
significant change in the accused person’s
financial circumstances, to assess whether the
undue hardship test still applies and whether legal
aid should continue to be in place.
The board will be able to impose conditions so
that the granting of summary criminal legal aid is
restricted to the intermediate diet. The continued
granting of legal aid to the trial diet can be
reassessed at that stage if the plea of not guilty is
maintained. The interests-of-justice test could be
revisited at that stage to ensure that it is fully
satisfied and that summary criminal legal aid
should continue to be made available for the trial.
New section 24(5A) of the Legal Aid (Scotland)
Act 1986 is intended to provide the safeguard of a
review mechanism. Existing section 24(6) of the
1986 act gives the court certain powers to adjourn
a trial for a legal aid application to be submitted to
the board if the court considers that, because of
exceptional circumstances, it would be inequitable
to proceed with the trial. Section 24(6) is amended
to extend the power to circumstances in which
summary criminal legal aid has ceased because
the board was not satisfied that the statutory tests
continued to be met.
Section 14(2) of the 1986 act contains a
condition-making power for civil legal aid. It states:
“The Board may require a person receiving civil legal aid
to comply with such conditions as it considers expedient to
enable it to satisfy itself from time to time that it is
reasonable for him to continue to receive civil legal aid.”

If amendment 358 is agreed to, the board will have
the power to make civil legal aid available for
limited purposes and to attach conditions or
restrictions when the application is approved.
Amendment 430 provides a review mechanism
along similar lines to that which is provided for
summary criminal legal aid.
I move amendment 358.
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Bill Aitken (Glasgow) (Con): Amendments 358
and 430 make sense. A situation could arise in
which, at the intermediate diet, no defence is
available. It would be correct to allow legal aid to
order inquiries to be made, but at that stage the
accused person might well have no defence. On
the basis of a condition having already been
made, the situation would then change. The
amendments are sensible and they should be
supported.
Amendment 358 agreed to.
The Convener: Amendment 359, in the name of
the minister, is in a group on its own.
Hugh Henry: The amendment strengthens the
Scottish Legal Aid Board’s powers in relation to
the investigation of breaches of the code of
practice for solicitors who are registered to carry
out criminal legal assistance work. Section 25D of
the 1986 act enables the board to investigate
suspected breaches and to remove from the
register the name of a solicitor or firm that fails to
comply. However, it can remove a firm or an
individual solicitor only if they are in breach of the
code at the time of the investigation.
Generally, when there has been a breach of the
code, the board will give the solicitor or firm an
opportunity to comply within a reasonable
timescale and will remove their name from the
register only if they fail to do so. However, there
may be cases when, even though compliance with
the code has been resumed, the past breach is of
such a serious nature that the board considers
that the firm or solicitor should no longer be
registered. Fraudulent accounting is an example of
such a case. The amendment would give the
board the power to remove solicitors or firms from
the register in respect of serious historical
breaches of the code.
I move amendment 359.
Amendment 359 agreed to.
Section 45—Register of advisers: advice and
assistance
The Convener: Amendment 360 is grouped
with amendments 361, 364 to 381, 383 to 402,
404, 406, 408 to 427, 432 and 459.
Hugh Henry: The amendments reflect the
outcome of further informal consultation with
advice sector stakeholders.
Members may recall that at stage 1 it was
suggested that there were two main impediments
to organisations taking up the extension of advice
and assistance payments to non-legally qualified
advisers. One was a policy objection that certain
organisations have to means testing clients. The
other was a perception that administration of caseby-case funding under advice and assistance
would prove too complex and bureaucratic.
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The amendments are designed to help address
the second of those concerns. Amendment 428,
which will be debated later, introduces a new grant
funding power that is not dependent on the means
testing of individual clients.
We have decided to remove the requirement for
each individual non-legally qualified adviser who
wishes to participate in the advice and assistance
extension scheme to apply to the Scottish Legal
Aid Board for registration. We believe on reflection
that the requirement is too onerous and is
unnecessary. In most cases, the track record of
the organisation will be more relevant than an
assessment of the individual adviser.
The amendments do not remove the
requirement for organisations that wish to
participate in the scheme to register with the
board. If they do so, they will be signing up to
compliance with the code of practice, which the
board will develop and which will set out the
standards to be expected from individual advisers.
The work of the individuals involved will be subject
to audit or peer review as arranged by the board.
The penalty for failure to meet standards will be
deregistration of the organisation.
Amendment 375 removes the requirement for
the board to maintain a register of advisers.
Amendments 376 and 395 specify that
organisations are to be approved for registration in
relation to the provision of advice and assistance
by individual advisers on their behalf.
Amendments 373 and 374 provide for the
register, which the board will maintain, to be
renamed the “register of advice organisations”,
rather than “register of advisers”, which is no
longer accurate.
Amendments 364, 365 and 366 replace the
current definition of a “registered adviser” in
section 45 with a new definition of the term
“adviser”. An adviser will no longer be a person
whose name appears on the register of advisers,
but will instead be a person approved by a
registered organisation to provide advice and
assistance on its behalf.
Amendment 388 introduces a reference to this
definition into new section 12B of the 1986 act,
while amendment 392 removes the reference to
the current definition of a “registered adviser” from
that section.
Amendments 394, 400, 402, 414, 415, 418, 420,
421 and 426 remove all reference to registration
and deregistration of individual advisers from new
schedule 1A of the 1986 act.
Amendments 360, 369 to 372, 379, 380, 389,
391, 393, 396, 398, 399, 401, 409, 411, 412, 417,
422, 425, 427 and 432 delete references to
registered advisers and the register of advisers,
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and insert where appropriate references to
registered organisations or the register of advice
organisations instead.
Amendments 361, 367, 368, 377, 378, 381, 383,
384, 387, 404, 406, 408 and 410 deal with
situations when reference to the individual adviser
rather than the organisation continues to be
appropriate in the context. The amendments
remove references to individual advisers being
registered advisers. Wherever the expression
“registered adviser” appears, it now needs to be
replaced with the term “adviser”.
Amendments 385 and 386 provide for the
registered organisation rather than the individual
adviser to receive payments due from the legal aid
fund.
Amendment 397 would permit an individual, who
can satisfy the Scottish Legal Aid Board that he or
she can meet the requirements of the code of
practice, to register not as an individual but as an
organisation. It may well prove difficult for
individuals to satisfy the board that they can meet
the standards required, but there should not be a
bar to registration if that can be done. If such an
individual is registered as an organisation, he or
she will be treated as an organisation for all
purposes.
Amendments 413, 416, 419 and 424 deal with
removal from the register. A separate procedure is
provided for removal of an organisation that has
committed a material breach of the code,
regardless of whether it is in breach at the time of
removal. That will ensure that the board can take
action where the nature of the breach is
sufficiently serious for rectification to be an
inadequate solution.
Amendments 390 and 423 are small technical
amendments. Finally, amendment 459 alters the
long title of the bill to replace the reference to the
register of advisers with a reference to the register
of advice organisations.
I move amendment 360.
Bill Aitken: The amendments build on the Law
Reform (Miscellaneous Provisions) (Scotland) Act
1990, which sought to remove a monopoly. It is
important to stress that what we are talking about
here is advice and assistance and not legal
representation. That being the case, I have no
problem with the amendments.
Amendment 360 agreed to.
Amendment 361 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 362, in the name of
the minister, is grouped with amendments 363,
382 and 403.
Hugh Henry: Amendments 362 and 363 will
ensure that non-lawyer advisers will be able to
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provide the full range of advice and assistance.
When the bill was introduced, two new
subsections to define advice and assistance in
section 6 of the 1986 act should have been
included in section 45(3). Because they were
omitted, the bill will not enable an adviser to
provide advice on steps that an advice seeker
might appropriately take, to take such steps on
their behalf or to assist them to take such steps
themselves. Amendments 362 and 363 correct
that.
Amendment 382 is intended to ensure that,
where an adviser takes steps on behalf of a
person or assists them to take steps, they do so
only in so far as such actions are within the terms
of their rights of audience or right to conduct
litigation. The amendment makes that limitation
specific.
Amendment 403 relates to the registration of
advice organisations by the board. It establishes
the board’s ability to link the registration of an
organisation
to
a
specific
category
of
circumstances on which it has demonstrated
expertise. Were an organisation able to register
generally and be able to access advice and
assistance payments for all the prescribed
categories, the board would not easily be able to
monitor whether the organisation was providing
advice of sufficient quality across the board. That
will be particularly important where the prescribed
categories of circumstances on which advice can
be given are capable of being adjusted over time
to reflect changing needs and priorities.
Amendment 403 specifies that the board should
register an organisation for a specific category of
circumstances but is sufficiently flexible that where
an organisation is able to demonstrate that it has
more than one area of expertise, it will be able to
register in respect of more than one category.
I move amendment 362.
Amendment 362 agreed to.
Amendments 363 to
Henry]—and agreed to.

404

moved—[Hugh

The Convener: Amendment 298, in the name of
Bill Aitken, is grouped with amendments 405, 407,
299 and 300.
Bill Aitken: The amendments all deal with the
adviser code—an extremely important document
that will govern the activities of advisers and
registered organisations. It is imperative that it
should deal with the most crucial aspects of
advising and the framework within which advisers
will work.
There requires to be a provision in the bill that
ensures that the code will deal, inter alia, with the
manner in which such advisers conduct the
provision of advice, conflict of interest, contractual
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and other obligation of such advisers, the holding
of any money and the disclosure of and
accounting for any commission. I cite an example
of a potential of a conflict of interest. A member of
a citizens advice bureau gives a client advice with
regard to a planning application that the client
feels would be detrimental. If the CAB member
were also a member of the local authority or an
employee of the developer, a conflict of interest
would arise. Amendment 299 would remedy that
problem.
17:00
The aim of amendment 298 is simply to ensure
that the adviser code covers the important issue of
advisers’ qualifications. New schedule 1A to the
1986 act is deficient in that respect, so
amendment 298 is necessary.
I turn to amendment 300. Under section 45, the
Scottish Legal Aid Board will have to prepare an
adviser code
“in relation to
organisations.”

registered

advisers

and

registered

Section 45, which will insert new sections 12A and
12B into the 1986 act, provides that the adviser
code must include the conditions for qualification;
specify the types of organisation that are eligible;
lay down the expected standards, conduct,
practice and training; and include arrangements
for the monitoring of advisers. Those are fairly
commonsense provisions. However, the bill does
not require the code to include complaints
provisions. We are of the view that that omission is
not in the interests of consumers and that
amendment 300 is necessary to correct that
deficiency.
I move amendment 298.
Hugh Henry: I hope that Bill Aitken’s concerns
have largely been dispelled by the draft code of
practice, which the Scottish Legal Aid Board sent
to the committee, and by my letter that set out the
categories that we are considering prescribing for
advice and assistance extension.
Amendment 298 would introduce education
qualifications and training requirements as a precondition of registration. The draft code contains
provision on the on-going training of advisers, but
a reference to educational qualifications would not
be appropriate, as that would work only if widely
recognised formal qualifications were available to
non-legally qualified advisers in particular fields. In
many instances, no such qualification is available,
so
advisers’
practical
experience
and
organisations’ track records will be far more
important than formal educational qualifications.
Amendment 298 does not fit with the Executive’s
policy of removing the requirement for individual
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advisers to register with the board, which I outlined
previously. The attributes of an individual adviser
may be relevant to whether an organisation should
approve that person to provide advice and
assistance on its behalf—Executive amendment
405 deals with that point—but those attributes are
not relevant to whether the organisation should be
registered. Organisations will need to nominate
individuals to provide advice and assistance on
their behalf and they will be able to be selective in
doing so.
Most of the matters in amendment 299 are
already covered in the draft code of practice.
However, a difficulty arises with heads (iv) and (v)
in the amendment. The draft code contains
provisions about the standard of financial reporting
that the board expects. We can certainly consider
whether a more specific provision on the holding
of money is needed, but that will depend on the
categories that ministers prescribe for the
extension of advice and assistance. It would not
make sense to require the code to contain material
about that if the advice organisations in the
prescribed categories were never likely to hold
significant sums of clients’ money. I also find it
difficult to see how commission is relevant to the
sorts of categories that we are considering
prescribing.
Amendment 300 contains a reference to
“registered advisers”, which is not compatible with
our policy of no longer requiring individual advisers
to register. However, I agree that complaints
handling arrangements are important. The draft
code contains provision on the internal complaints
handling arrangements that organisations will be
required to have and it also requires complaints
policies to explain how service users can complain
to the board. I understand the case for lodging an
Executive amendment along those lines and I am
prepared to do so at stage 3. I hope that that
satisfies Bill Aitken on that issue.
Amendment 405 will require the adviser code to
include conditions that will have to be complied
with before a person can be approved by a
registered organisation as an adviser. To enable
proper monitoring, the board intends to require
notification of the details of all individual advisers
before approval is granted. Other requirements
may relate to formal qualifications, where
appropriate, or, more likely, to relevant
experience. Amendment 407 will require the code
to place requirements on registered organisations
to supervise the provision of advice and
assistance by their advisers.
Bill Aitken: I have listened carefully to the
minister, who has an advantage over me in that,
as I am not a committee member, I have not seen
the documentation to which he referred. That
being the case, I will seek to withdraw amendment
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298 and I will not move my other amendments in
the group, but with the caveat that, if the
documentation does not resolve the issues that I
have raised, I will revisit the matter at stage 3.
Amendment 298, by agreement, withdrawn.
Amendments 405 to
Henry]—and agreed to.

407

moved—[Hugh

Amendment 299 not moved.
Amendment 408 moved—[Hugh Henry]—and
agreed to.
Amendment 300 not moved.
Amendments 409 to
Henry]—and agreed to.

427

moved—[Hugh

Section 45, as amended, agreed to.
After section 45
The Convener: Amendment 428, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 428 will enable the
Scottish Legal Aid Board to provide funding to
providers of advice in the form of a grant. The bill
already enables the board to provide case-by-case
funding to non-lawyers. That is a valuable tool,
particularly in fields in which the demand for
advice can quickly increase, thereby causing a
gap in advice provision. However, it was clear
from our policy development work in the strategic
review and from the representations that we
received that the addition of a grant-funding power
would make a valuable difference.
Amendment 428 inserts new section 4A into the
1986 act. New sections 4A(1) to 4A(11) essentially
set out a process under which ministers will be
able to set a cash limit on the amount of grant
funding that is provided in any given period and to
approve the criteria that the board intends to apply
when it considers grant applications. That should
help to ensure that the grant-funding power will be
well targeted and will complement existing
provision rather than duplicate grant-funding
streams that are predominantly, and rightly, the
domain of local authorities.
It is also important that the grant-funding power
is framed in such a way that it does not enable
grants to be claimed for work that is already
funded by the board on a case-by-case basis.
Proposed new sections 4A(12) and 4A(13)
address that point.
New sections 4A(15), 4A(16) and 4A(17) provide
that the financial eligibility tests and financial
contribution rules that apply to the funding of
individual cases should not automatically apply to
grants, although the board may impose such of
those tests and rules as is appropriate by way of
condition attached to the grant. That is partly
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because grants may be provided for support and
development work and not for the direct provision
of assistance to an individual advice seeker. It
makes sense also because grant funding is not
demand led, the overall cost is capped and the
board may fund work in partnership with a variety
of other organisations. Ensuring that the scheme
can be operated in a simple and flexible way
should give voluntary organisations the confidence
to engage with the board and develop valuable
projects.
I hope that that responds to some of the
concerns that were previously expressed.
I move amendment 428.
Maureen Macmillan (Highlands and Islands)
(Lab): I have one or two points of clarification,
minister. I know that the word “person” can refer to
an individual or a legal entity. The bill mentions
individuals and organisations; does the use of
“person” in new section 4A apply to individuals
and organisations?
How can we scrutinise the conditions that the
Scottish Legal Aid Board will impose? Will there
be some sort of planning group to decide whether
the grant conditions that the board imposes are
based on the needs of the public? Who will have
that oversight?
Will there be a separate budget line for the grant
funding to organisations? How can we scrutinise
it?
Hugh Henry: The scrutiny of the Scottish Legal
Aid Board’s budget would be the appropriate
opportunity to scrutinise the budget line for the
grant funding.
There is a plan for an informal steering group on
the development of the conditions and there is a
requirement to publish them, so you will be able to
see them.
The answer to your first question is yes.
Amendment 428 agreed to.
The Convener: Amendment 429, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 429 is necessary to
ensure that Scotland complies fully with the
decision of the European Court of Human Rights
in Steel and Morris v the United Kingdom. The
court held that the exclusion of legal aid for
defamation proceedings violated the rights of Miss
Steel and Mr Morris to a fair trial and to freedom of
expression under articles 6.1 and 10 of the
European convention on human rights. The case
concerned an action for defamation that had been
raised by McDonald’s Restaurants Limited. When
the proceedings were raised, legal aid was not
available for such cases in the UK, but exceptional
circumstances were shown to exist in the case.
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The scale of the case, the quantity of
documentary evidence, the number of court
hearings and the range of expert witnesses meant
that the proceedings had been very complex. The
court concluded that without legal assistance the
applicants had been unable to present an effective
defence. The defendants had also faced a
substantial disadvantage when presenting their
case, which was in contrast to the level of
representation that was available to McDonald’s.
The result of the case has required the legal aid
scheme in Scotland to be amended, to ensure that
legal aid may be made available in exceptional
cases that are similar in nature to the case of Steel
and Morris.
I stress that legal aid will not as a matter of
course be made available in defamation
proceedings. As a general rule, legal aid is not
available for such proceedings. Amendment 429
will not remove the general exclusion of
defamation proceedings from the legal aid
scheme. However, it will ensure that the exclusion
is not absolute by providing that legal aid may be
granted to individuals whose opponents in the
proceedings have raised a counterclaim for
defamation. The making of the counterclaim will
not mean that legal aid must be withdrawn from
the initial pursuer; legal aid may be made available
for the defence of the counterclaim. However, as
with all applications for civil legal aid, the Scottish
Legal Aid Board will need to be satisfied that the
statutory tests of probable cause and
reasonableness apply before legal aid may be
granted.
Although legal aid can currently be granted for
defence of counterclaims, an amendment is
needed before Scotland can comply with the
decision in the Steel and Morris case. Amendment
429 will allow legal aid to be granted for persons
who are party to defamation proceedings in
exceptional—I stress “exceptional”—cases. Before
SLAB will be able to grant civil legal aid in such
cases, it must be satisfied that the existing
statutory tests of probable cause, reasonableness
and financial eligibility, as laid down in sections 14
and 15 of the Legal Aid (Scotland) Act 1986, are
met.
Amendment 429 will introduce a new set of
criteria that the Scottish Legal Aid Board must be
satisfied are met before it can grant legal aid for
such cases. The criteria will be set out in
directions to be issued to the board by the Scottish
ministers. The directions will indicate the types of
criteria that must be met before funding can be
made available. The issues involved will be similar
to those that were identified by the European
Court of Human Rights in the Steel and Morris
case. They will also be similar to the factors that
must be present before legal aid may be made
available for such proceedings in England and
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Wales. In England and Wales, funding can be
approved only in exceptional cases of significant
public interest or if there is convincing evidence
that the case gives rise to exceptional
circumstances. For instance, it must be shown that
without publicly funded legal assistance it would
be practically impossible for a person to bring or
defend the proceedings, or that the lack of funding
would lead to obvious unfairness in the
proceedings.
As the general exclusion of defamation from the
scheme will remain in place, legal aid will be
approved in only the most exceptional cases.
Amendment 429 will provide that legal aid for the
defence of defamation counterclaims will be
subject to the new test, which will be laid down in
directions. The change in the law will bring
consistency for all defamation proceedings,
whatever the applicant’s interest in the
proceedings.
It was decided that it would be better to set out
the eligibility criteria in ministerial directions rather
than in regulations, given the subjective nature of
the tests involved. The application of the tests will
require an exercise of judgment, which would be
very difficult to set down in regulations.
The directions will enable the board to make
legal aid available in cases in which it is satisfied
that the criteria set out in the directions are met.
Discretion as to whether an application should be
approved will lie with SLAB. The directions may
make different provision for different purposes and
may be varied or revoked at any time. They will
also be published in such manner as the Scottish
ministers consider appropriate. I intend the
provision to come into force as soon as possible,
to ensure ECHR compliance.
I move amendment 429.
Bill Aitken: The judgment in Steel and Morris v
the United Kingdom seems to leave the door wide
open to vexatious litigants. However, as the
minister said several times, a grant of legal aid
would be made only in exceptional circumstances,
which offers protection in that regard. We should
bear in mind that the law of defamation in Scotland
is different from the laws that apply elsewhere—it
is somewhat tighter.
The Executive is bound by the ruling of the
European Court of Human Rights so there is no
way we can avoid legislating along the lines of
amendment 429. For that reason, we must support
it.
17:15
Amendment 429 agreed to.
Amendment 430 moved—[Hugh Henry]—and
agreed to.
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The Convener: Amendment 431, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 431 will make three
changes to the Legal Aid Act (Scotland) Act 1986
that are needed to improve the Scottish Legal Aid
Board’s ability to employ solicitors for the provision
of assistance with matters of civil law.
The first change relates to the fact that when the
board incurs expenses in relation to solicitors
whom it employs to provide assistance with
criminal matters, through the Public Defence
Solicitors Office network, the expenses are met
from the legal aid fund. Similar expenses that are
incurred in relation to advice on civil matters by
solicitors who are employed in part V partnership
projects are not met from the fund but from grantin-aid payments from the Executive to the board.
By amending section 4 of the 1986 act so that all
such expenses, whether for civil or for criminal
advice, are met from the fund, the board will be
able to respond more easily to changing staffing
levels or recruitment issues in part V projects, and
to develop a new network of civil legal advice
offices similar to the existing PDSO network, the
expansion of which was recently announced.
The second change relates to the partnership
projects that the board has developed by
employing a solicitor to work with local advicegiving organisations. Currently there are five such
projects, which provide valuable services to a
range of client groups, including vulnerable young
people in Edinburgh and people with disabilities in
Lanarkshire. The projects are an important means
of testing new services and fostering more
collaborative working practices between services.
However, the 1986 act restricts such projects to
organisations that can be described as “local” and
that have advice giving as their sole or principal
activity. Amendment 431 will remove the two
restrictions and enable partnership projects to be
developed with, for example, a national mental
health charity or a local body that provides health
or social welfare services. That will be widely
welcomed. Such projects could provide a further
useful tool to help progress towards better coordinated legal advice provision across the
country.
The final change that amendment 431 will make
to the 1986 act is a technical one that makes it
clear that the powers that the board has in relation
to the terms and conditions of employment of its
staff will also apply to the solicitors whom it
employs. Currently the act specifies that only in
relation to solicitors who are employed to provide
advice on criminal matters.
Amendment 431 will also repeal sections 27(2)
and 27(3) of the 1986 act, so that funding for
solicitors who are employed to provide advice on
civil matters can be provided from the legal aid
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fund. To prevent double funding, funding for such
work cannot be provided from another source.
I move amendment 431.
Amendment 431 agreed to.
Section 46—Contributions, and payments out
of property recovered
Amendment 432 moved—[Hugh Henry]—and
agreed to.
Section 46, as amended, agreed to.
After section 46
The Convener: Amendment 433, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 433 will extend the
regulation-making powers that are contained in
section 36 of the Legal Aid (Scotland) Act 1986.
Section 36(1) allows Scottish ministers to make
regulations that may seem desirable or necessary
to give effect to or to prevent abuses of the act.
Section 36(2)(c) allows regulations to be made
that make provision as to the matters that are or
are not to be treated as distinct matters for advice
and assistance.
Amendment 433 is an extension of the section
36(2)(c) power. It will allow regulations to be made
that provide SLAB with the power to determine the
matters that are or are not to be treated as distinct
matters for advice and assistance. It will allow a
list of subject matters for which advice and
assistance may be given to be issued by the
board, following consultation with the Law Society
of Scotland. The regulations that are to be made
under the amendment will also be able to provide
that the board can treat a matter that does not
appear on the list as if it were included there.
New categories of cases may be added to the
list by the board, following consultation with the
Law Society. Those will easily be able to take into
account changes in the law. It will be possible
without regulations to remove matters from the list,
but the board will be required to obtain the consent
of the Scottish ministers, to ensure that no access
to justice issues arise.
Amendment 433 will make changes to advice
and assistance as outlined in the consultation that
I issued in late 2004 and early 2005. The
consultation was about the proposed reform of
advice and assistance in civil cases. A number of
changes are being taken forward in response to
the views that were expressed in the consultation.
Those will ensure that in civil cases the advice and
assistance scheme will be flexible and will operate
as efficiently as possible.
The finer details of the reforms are to be set
down in regulations to be made under the
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provision. For matters that appear on the new list,
the application procedures for advice and
assistance will remain unchanged. For matters
that do not appear on the list, a diagnostic
interview is to be introduced that will allow a
solicitor to determine whether a matter, although
not appearing to be distinct, should be treated as if
it were. If so, an application will be made to the
board seeking for it to be passported into the new
scheme. There will be cases in which the solicitor
will be paid a fee for the diagnostic interview only
where the matter is not to be treated as a distinct
matter, along the same lines as minimum-fee
cases are treated now.
The 1986 act provides that it is the solicitor who
makes the initial assessment as to whether, taking
into account the usual eligibility tests, advice and
assistance can be approved. Amendment 433 will
make no change to that arrangement. Solicitors
will still approve and make the initial grant of
advice and assistance.
I move amendment 433.
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Amendment 436 will simply extend the
application of the definition of the words
“complaint” and “practitioner” in section 34 of the
bill to the references to those words in section
47(1). Amendment 445 is a minor technical
amendment that is designed to simplify the
amendment to section 65(5) of the Solicitors
(Scotland) Act 1980.
I move amendment 434.
Amendment 434 agreed to.
Amendments 435 and
Henry]—and agreed to.

436

moved—[Hugh

Section 47, as amended, agreed to.
Section 48 agreed to.
Section 49—Regulations or orders
Amendment 288 moved—[Bill Aitken].
The Convener: The question is, that
amendment 288 be agreed to. Are we agreed?

Amendment 433 agreed to.

Members: No.

Section 47—Advice, services or activities to
which Act does not apply

The Convener: There will be a division.

The Convener: Amendment 434, in the name of
the minister, is grouped with amendments 435,
436 and 445.
Hugh Henry: Amendments 434, 435, 436 and
445 relate to section 47 of the bill. Section 47
observes devolved competence by disapplying the
provisions of the bill in respect of advice, services
or activities that fall within reserved areas. The
effect is that the bill does not apply to complaints
about consumer credit, insolvency, immigration or
financial services, or to the provision of such
services by practitioners. We propose that
competence in those areas be provided by UK
primary legislation or an order under section 104
of the Scotland Act 1998.
Amendments 434 and 435 will widen the original
exclusion for financial services to cover two
additional aspects that have been identified. The
Law Society of Scotland was a recognised
professional body under the Financial Services Act
1986 and retains the function of dealing with
complaints against solicitors in relation to
investment business carried on under the 1986
act, as that function was saved on the repeal of
the act. Amendment 434 will therefore exclude
activities that are mentioned in paragraph 5(1)(a)
of schedule 3 to the 1986 act.
Amendment 435 will exclude certain regulated
activities within the meaning of section 22 of the
Financial Services and Markets Act 2000. Those
cover such matters as dealing or arranging deals
in investments, managing investments or giving
investment advice.

FOR
Davidson, Mr David (North East Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is as
follows: For 1, Against 6, Abstentions 0.
Amendment 288 disagreed to.
Section 49 agreed to.
Sections 50 and 51 agreed to.
Schedule 4
MINOR AND CONSEQUENTIAL MODIFICATIONS

Amendments 344 and
Henry]—and agreed to.

345

moved—[Hugh

The Convener: Amendment 437, in the name of
the minister, is grouped with amendments 438 to
444 and amendment 446.
Hugh Henry: Amendments 437 and 439 are
purely technical. Amendment 438 takes account of
the new power that the bill provides for the council
of the Law Society to impose a fine of up to £2,000
in respect of unsatisfactory professional conduct.
A consequential amendment will be made to
section 15 of the 1980 act.
In discussion with the Law Society, an issue has
been identified that I believe needs further
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consideration, so I will not move amendments 440
and 442.
Amendment 441 will remove from schedule 4 a
provision relating to registered European lawyers.
Our general approach to registered European
lawyers and registered foreign lawyers is that the
provisions in the bill, when enacted, will be applied
to them by means of regulations that will be
prepared under the power in section 2 of the
European Communities Act 1972. That power was
used to extend the application of the Solicitors
(Scotland) Act 1980, in a suitably modified form, to
registered European lawyers and registered
foreign lawyers. We intend to use the same
approach. Regulations will be laid before
Parliament in due course, but in the meantime
amendment 441 will, for consistency, remove from
the bill a provision that deals with registered
European lawyers.
Amendment 443 is consequential to the
proposed repeal of section 38 of the 1980 act,
which gives the Law Society of Scotland powers to
obtain documents and freeze bank accounts. The
amendment will replace a reference to section 38
powers in section 42C of the 1980 act by inserting
in that section a full list of documents that the
council might require a solicitor, firm or
incorporated practice to produce or deliver.
Amendment 444 will ensure that section 52 of
the 1980 act, which covers procedures on certain
complaints and appeals to the Scottish Solicitors
Discipline Tribunal, will extend to new appeals that
are made to the tribunal under the provisions in
the bill. The amendment will also extend the
tribunal’s rule-making powers to cover appeals by
solicitors
and
conveyancing
or
executry
practitioners
against
council
findings
on
unsatisfactory professional conduct and retraining.
Amendment 446 will amend schedule 4 to the
bill, which prescribes the constitution, procedures
and powers of the Scottish Solicitors Discipline
Tribunal.
I move amendment 437.
Bill Aitken: As the minister said, amendments
440 and 442 are problematic and will have to be
revisited. The other amendments in the group are
unobjectionable and should be supported.
Amendment 437 agreed to.
Amendments 438 and
Henry]—and agreed to.

439

moved—[Hugh

Amendment 440 not moved.
Amendment 441 moved—[Hugh Henry]—and
agreed to.
Amendment 442 not moved.
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Amendments 143 to 146, 346, 147, 265, 266,
443, 148, 347, 348, 149, 444, 349 to 352, 445,
353 and 446 moved—[Hugh Henry]—and agreed
to.
The Convener: Amendment 447, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 447 will make four
technical changes to the Legal Aid (Scotland) Act
1986. It addresses the difficulty that the Scottish
Legal Aid Board has occasionally faced when a
solicitor leaves a firm before the board has paid for
legal aid work that he or she has undertaken. To
avoid disputes about whether outstanding fees or
outlay payments should be made to the individual
solicitor or to the firm for which he or she worked,
it is intended that all such payments be made to
the individual solicitor and that any dispute be
resolved privately between the firm and the
solicitor.
To facilitate that, amendment 447 will remove
section 12(1) of the 1986 act, which specifies that
the word “solicitor” should also be taken to mean a
firm of solicitors. References to payments to a
solicitor in the remaining subsections will therefore
relate only to an individual.
17:30
On section 19 of the 1986 act, amendment 447
will improve the fairness of the test that the courts
apply when deciding whether expenses should be
awarded from the legal aid fund to a successful
non-legally aided party. Such a situation can occur
when an action is unsuccessfully brought by a
legally aided party against an opponent who does
not receive legal aid. If the court decides to award
expenses to the unassisted party, it can decide
that those expenses should be paid from the legal
aid fund rather than by the assisted party. At
present, the courts can do that only if the
unassisted party is likely to suffer severe hardship
if an award is not made. We think that that test is
too exacting and that it would be fairer if the courts
were to make decisions based on whether the
party would otherwise simply suffer hardship.
Accordingly, amendment 447 will remove the word
“severe” from section 19.
Section 25D of the 1986 act sets out the
arrangements for unfinished work by solicitors who
have been removed from the board’s register of
firms and solicitors that are eligible to provide
criminal legal assistance. The intention is that, in
such circumstances, the solicitor should quickly
pass on their outstanding work and related
documents to a registered solicitor. The act uses
the term “forthwith” to express that intention, which
has led on a number of occasions to disputes
between solicitors and the board as to how quickly
the transfer is expected to take place or at what
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point the duty has been breached if the transfer
has not taken place. To clarify that, amendment
447 will remove the word “forthwith” and enable
the board to specify a period of time within which
the transfer should take place.
Finally, in relation to section 34 of the 1986 act,
amendment 447 will update the circumstances in
which Legal Aid Board employees can pass on
information about people who have applied for or
received legal aid. Generally speaking, it is an
offence for such disclosure to take place, but there
are exemptions; for example, where information is
required for an investigation by the Scottish Public
Services Ombudsman or by the relevant
professional bodies investigating complaints
against solicitors or advocates. The amendment
will simply update the terms of those exemptions
to reflect the fact that complaints against the legal
profession will be considered by the new legal
complaints commission, and that conduct
complaints will be remitted by the commission to
the professional bodies for investigation.
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The Convener: That ends stage 2 consideration
of the Legal Profession and Legal Aid (Scotland)
Bill. I thank the minister and committee members
for their attendance, and I thank everyone for their
forbearance, given that our previous meeting did
not start on time.
The next meeting will be at 2 pm on 7
November, when we will take evidence on the
Custodial Sentences and Weapons (Scotland) Bill,
and consider the stage 1 report on the Christmas
Day and New Year’s Day Trading (Scotland) Bill.
Meeting closed at 17:34.

I move amendment 447.
Amendment 447 agreed to.
Amendments 150 and
Henry]—and agreed to.

151

moved—[Hugh

The Convener: Amendment 448, in the name of
the minister, is grouped with amendments 449 to
458.
Hugh Henry: Amendments 448 to 458 will
adjust provisions that deal with the regulation of
conveyancing and executry practitioners by the
council of the Law Society, which are set out in the
Law Reform (Miscellaneous Provisions) (Scotland)
Act 1990.
I move amendment 448.
Amendment 448 agreed to.
Amendments 449 to 453, 354 and 454 to 458
moved—[Hugh Henry]—and agreed to.
The Convener: Amendment 460, in the name of
Bill Aitken, is in a group on its own.
Bill Aitken: Amendment 460 was a probing
amendment, but I have found the answer that I
wanted, so it is not necessary to move it.
Amendment 460 not moved.
Schedule 4, as amended, agreed to.
Section 52 agreed to.
Long title
Amendment 459 moved—[Hugh Henry]—and
agreed to.
Long title, as amended, agreed to.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Legal Profession and Legal Aid (Scotland)
Bill
[AS AMENDED AT STAGE 2]

5

An Act of the Scottish Parliament to establish the Scottish Legal Complaints Commission; to
make provision as regards complaints against members of the legal profession in Scotland and
other matters concerning the regulation of that profession; to make provision in connection with
the administration of the Scottish Legal Aid Fund, including a register of advice organisations in
connection with advice and assistance; and for connected purposes.

PART 1
THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Establishment
1
10

The Scottish Legal Complaints Commission
(1)

There is established a body to be known as the Scottish Legal Complaints Commission
(referred to in this Act as “the Commission”).

(2)

Schedule 1 makes further provision about the status, constitution, proceedings etc. of the
Commission.
Conduct or services complaints against practitioners

15

2

Receipt of complaints: preliminary steps
(1)

Where the Commission receives a complaint by or on behalf of any of the persons
mentioned in subsection (1A)—
(a) suggesting––

20

(i)

professional misconduct or unsatisfactory professional conduct by a
practitioner other than a firm of solicitors or an incorporated practice;

25

(ii) that a conveyancing practitioner or an executry practitioner has been
convicted of a criminal offence rendering the practitioner no longer a fit
and proper person to provide conveyancing services as a conveyancing
practitioner or, as the case may be, executry services as an executry
practitioner,
SP Bill 56A
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(a complaint suggesting any such matter being referred to in this Part as a
“conduct complaint”);
(b) suggesting that professional services provided by a practitioner in connection with
any matter in which the practitioner has been instructed by a client were
inadequate (referred to in this Part as a “services complaint”),

5

it must, subject to subsection (1B) and sections 2A and 3 and any provision in rules
made under section 23(1) as to eligibility for making complaints, take the preliminary
steps mentioned in subsection (2).
(1A) The persons are—
(a) as respects a conduct complaint, any person;

10

(b) as respects a services complaint—
(i)

any person who appears to the Commission to have been directly affected
by the suggested inadequate professional services;

(ii) the Lord Advocate;
(iii) the Advocate General for Scotland;

15

(iv) any judge (including a sheriff);
(v) the Auditor of the Court of Session;
(vi) the Auditor of any sheriff court;
(vii) the Scottish Legal Aid Board;
(viii) any relevant professional organisation.

20

(1B) The Commission is not to take the preliminary steps mentioned in subsection (2), and is
not to take any further action under any other provision of this Part, in relation to any
element of a conduct complaint which is about a practitioner acting in a judicial capacity
in a court or tribunal specified by order by the Scottish Ministers.
(2)

25

The preliminary steps are—
(a) to determine whether or not the complaint is frivolous, vexatious or totally
without merit;
(b) where the Commission determines that the complaint is any or all of these things,
to—
(i)

30

reject the complaint;

(ii) give notice in writing to the complainer and the practitioner that it has
rejected the complaint as frivolous, vexatious or totally without merit (or
two or all of these things).
2A
35

40

Existence of specified regulatory scheme
(1)

Where any element of a complaint referred to in section 2(1) is capable of being dealt
with under a specified regulatory scheme, the Commission is prevented from dealing
with the element but only to the extent that the element is capable of being dealt with
under the specified regulatory scheme.

(2)

Where the circumstances referred to in subsection (1) apply, the Commission must give
notice in writing to that effect to—
(a) the complainer and the practitioner;
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3

(b) such other persons as may be specified by the Scottish Ministers by order.
(3)

Notice under subsection (2) must specify under which specified regulatory scheme the
Commission considers the element is capable of being dealt with.

(4)

Where the circumstances referred to in subsection (1) apply, notice under subsection (2)
must in addition specify that the fact that the Commission is prevented by subsection (1)
from dealing with the complaint to the extent that the complaint is capable of being dealt
with under the specified regulatory scheme does not prevent the Commission taking the
preliminary steps referred to in section 2(2) and dealing with the complaint under any
provision of this Part to the extent that it is able.

(5)

In this section “specified regulatory scheme” means a scheme specified as such by the
Scottish Ministers by order.

5

10

3

Complaint not made timeously or made prematurely
(1)

Where a complaint referred to in section 2(1) is not made timeously, the Commission is
not to take the preliminary steps referred to in section 2(2) in relation to it, and is not to
take any further action under any other provision of this Part (except this section), in
relation to it.

(2)

Where a complaint referred to in section 2(1) is made prematurely, the Commission
need not take the preliminary steps referred to in section 2(2) in relation to it, and need
not take any further action under any other provision of this Part (except this section), in
relation to it.

(3)

For the purposes of subsection (1), a complaint is not made timeously where—

15

20

(a) rules made under section 23(1) fix time limits for the making of complaints;
(b) the complaint is made after the expiry of the time limit applicable to it;
(c) the Commission does not extend the time limit in accordance with the rules.
25

(4)

For the purposes of subsection (2), a complaint is made prematurely where—
(a) the complainer has not previously communicated the substance of it to the
practitioner, the practitioner’s firm or, as the case may be, where the practitioner
is an employee of another practitioner that other practitioner (referred to in this
Part as the “employing practitioner”) and given the practitioner, the firm or the
employing practitioner what the Commission considers is a reasonable
opportunity to deal with it;

30

(b) rules made under section 23(1) either—
(i)

(ii) do provide for such circumstances but none is applicable in relation to the
complaint.

35

40

do not provide for circumstances in which the Commission will take the
steps and further action referred to in that subsection; or

(5)

Where the circumstances referred to in subsection (1) or (2) apply, the Commission
must give notice in writing to the complainer and practitioner to that effect.

(6)

Where the circumstances referred to in subsection (2) apply, notice under subsection (5)
must specify whether or not the Commission is proceeding to take the preliminary steps
referred to in section 2(2).
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4

Determining nature of complaint
(1)

Where the Commission proceeds to determine under section 2(2) whether a complaint is
frivolous, vexatious or totally without merit and determines that it is none of these
things, it must determine whether the complaint constitutes—
(a) a conduct complaint;

5

(b) a services complaint,
including whether (and if so to what extent) the complaint constitutes separate
complaints falling within more than one of these categories and if so which of the
categories.
(2)

10

Where it appears to the Commission that the complaint may constitute both—
(a) a conduct complaint; and
(b) a separate services complaint,
it must consult, co-operate and liaise with the relevant professional organisation and
have regard to any views expressed by the organisation on the matter before making a
determination under subsection (1) as respects the complaint.

15

(3)

5

A relevant professional organisation must co-operate and liaise with the Commission in
relation to subsection (2).
Complaint determined to be conduct complaint
Where, or to the extent that, the Commission determines under section 4(1) that a
complaint is a conduct complaint, it must—

20

(a) remit the complaint to the relevant professional organisation to deal with (and
give to the organisation any material which accompanies the conduct complaint);
(b) give notice in writing to the complainer and the practitioner by sending to each of
them a copy of the determination and specifying—
(zi) the reasons for the determination;

25

(i)

that the conduct complaint is being remitted under this section for
investigation and determination by the relevant professional organisation;

(ii) the relevant professional organisation to which it is being remitted;
(iii) that the relevant professional organisation is under a duty under this Act to
deal with the conduct complaint.

30

6

Services complaint: notice
(1)

35

6A

Where, or to the extent that, the Commission determines under section 4(1) that a
complaint is a services complaint, it must give notice in writing to the complainer and
the practitioner by sending to each of them a copy of the determination and specifying
the reasons for the determination.
Services complaint: local resolution or mediation

(1A) This section applies where the Commission determines under section 4(1) that a
complaint by or on behalf of a person referred to in section 2(1A)(b)(i) is a services
complaint.
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(2)

5

Where the Commission considers that either—
(a) the complaint has been made prematurely (within the meaning of section 3(4)); or
(b) the practitioner, the practitioner’s firm or the employing practitioner has made no
attempt, or an insufficient attempt, to achieve a negotiated settlement with the
complainer,

5

the Commission may, by notice in writing to the complainer and the practitioner refer
the complaint back to the practitioner, the practitioner’s firm or, as the case may be, the
employing practitioner requesting that the practitioner, the firm or the employing
practitioner attempt to achieve such a settlement.
10

(3)

Where the Commission refers a complaint back to the practitioner, the practitioner’s
firm or the employing practitioner under subsection (2), it may, by notice in writing,
require the practitioner, the firm or the employing practitioner to give, before the end of
such period being not less than 21 days as the notice specifies, an account and
explanation of the steps which the practitioner, firm or employing practitioner has taken
to attempt to achieve a negotiated settlement.

(4)

Where the Commission considers it appropriate to do so, it may, by notice in writing to
the complainer and the practitioner, offer to mediate in relation to the complaint.

(5)

The Commission may enter into mediation in relation to a complaint only if both the
complainer and the practitioner accept the offer made under subsection (4).

(6)

The Commission may discontinue mediation in relation to a complaint; and if it does so
it must give notice in writing to the complainer and the practitioner of its decision.

15

20

7

Services complaint: Commission’s duty to investigate and determine
(1)

25

Where—
(a) the Commission does not refer a services complaint back to the practitioner, the
practitioner’s firm or the employing practitioner under section 6A(2) (because it
considers that the practitioner, firm or employing practitioner has made a
sufficient attempt to achieve a negotiated settlement);
(b) the Commission refers a services complaint back to the practitioner, the
practitioner’s firm or the employing practitioner under that section but—

30

(i)

no attempt to achieve a negotiated settlement takes place;

(ii) such an attempt takes place but is discontinued or a negotiated settlement is
not accepted by both the practitioner and the complainer;
(c) mediation by virtue of section 6A(5) in relation to the complaint—
(i)
35

does not take place;

(ii) takes place but is discontinued or the outcome of the mediation is not
accepted by both the complainer and the practitioner;
(d) the Commission determines under section 4(1) that a complaint by or on behalf of
any person referred to in sub-paragraphs (ii) to (viii) of section 2(1A)(b) is a
services complaint,

40

the Commission must, subject to section 11(2) and (5), investigate the complaint and
after giving the complainer and the practitioner an opportunity to make representations,
subject to subsections (2) to (4), determine it by reference to what the Commission
considers is fair and reasonable in the circumstances.
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(2)

Where the complainer is a person referred to in section 2(1A)(b)(i) the Commission
must, subject to subsection (3), propose to the practitioner and the complainer a
settlement as respects the complaint which it considers is fair and reasonable in the
circumstances.

(3)

Where the practitioner was, at the time the services were provided, an employee of an
employing practitioner, a proposal under subsection (1) to the practitioner and the
complainer must also be made to the employing practitioner.

(4)

Where the practitioner and the complainer, and where subsection (3) applies the
employing practitioner, accept a settlement proposed by the Commission under
subsection (2) as respects the complaint, the Commission is not to determine the
complaint under subsection (1).

10

8

Commission upholds services complaint
(1)

Where the Commission makes a determination under section 7(1) upholding a services
complaint, it may take such of the steps mentioned in subsection (2) as it considers fair
and reasonable in the circumstances.

(2)

The steps are, subject to subsection (2A)—

15

(a) to determine that the amount of the fees and outlays to which the practitioner is
entitled for the services provided to the client and to which the complaint relates,
is to be—
20

(i)

nil; or

(ii) such amount as the Commission may specify in the determination,
and to direct the practitioner to comply or secure compliance with such of the
requirements set out in subsection (4) as appear to the Commission to be
necessary to give effect to the determination;
25

(b) to direct the practitioner to secure the rectification at the practitioner’s own
expense of any such error, omission or other deficiency arising in connection with
the services as the Commission may specify;
(c) to direct the practitioner to take, at the practitioner’s own expense, such other
action in the interests of the complainer as the Commission may specify;

30

(d) where the Commission considers that the complainer has been directly affected by
the inadequate professional services, to direct the practitioner to pay compensation
of such amount, not exceeding £20,000, as the Commission may specify to the
complainer for loss, inconvenience or distress resulting from the inadequate
professional services;

35

(e) where the Commission considers that the practitioner does not have sufficient
competence in relation to any aspect of the law or legal practice, to report the
matter to the relevant professional organisation.
(2A) Where the practitioner was, at the time when the services were provided, an employee
(referred to in this section as an “employee practitioner”) of an employing practitioner—

40

(a) a direction under subsection (2)(a), (b) or (c) must be to the employing
practitioner instead of the employee practitioner;
(b) a direction under subsection (2)(d)—
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(i)

7

may be to and direct either the employing practitioner or, if the
Commission considers it appropriate, the employee practitioner to pay all
of the compensation directed to be paid under that subsection in relation to
the complaint concerned;

(ii) may be to and direct the employee practitioner to pay such part of the total
amount of compensation directed to be paid under that subsection in
relation to the complaint concerned as the Commission considers
appropriate and if it does so, must be to and direct the employing
practitioner to pay the remainder of the total amount.

5

(3)

10

The Commission must, in considering what steps to take under subsection (2), take into
account any—
(a) prior direction by it under subsection (2)(d) that the employee practitioner
concerned pay to the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or otherwise) by
a tribunal or other professional body to be paid to the complainer,

15

in relation to the subject matter of the complaint.
(4)

The requirements referred to in subsection (2)(a) are to—
(a) refund, whether wholly or to any specified extent any amount already paid by or
on behalf of the client in respect of fees and outlays of the practitioner in
connection with the services;

20

(b) waive, whether wholly or to any specified extent, the right to recover the fees and
outlays.
(5)

Before making a determination in accordance with subsection (2)(a), the Commission
may submit the practitioner’s accounts for the fees and outlays to the Auditor of the
Court of Session for taxation.

(7)

The Scottish Ministers may by order, after consulting—

25

(a) the relevant professional organisations;
(b) such groups of persons representing consumer interests as they consider
appropriate,

30

amend subsection (2)(d) by substituting for the amount for the time being specified in
that subsection such other amount as they consider appropriate.
8A

Fair and reasonable: matters to be taken into account by Commission
In considering what is fair and reasonable in the circumstances, the Commission is to
take into account the relevant law and relevant codes of practice, professional rules,
standards and guidance.

35

9

Services complaint: notice where not upheld or upheld
(1)

The Commission must give notice in writing of a—
(a) determination by it under section 7(1) not to uphold a services complaint;

40

(b) determination by it under that section upholding any such complaint;
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(c) determination, direction or report by it under section 8(2),
to the complainer and every practitioner specified in it by sending to each of them a
copy of the determination, the direction or, as the case may be, the report.
(2)

5

9A

Where the determination is made by a determination committee by virtue of paragraph
13(1A)(c)(i) or, as the case may be, (ii) of schedule 1, notice under subsection (1) must
specify the reasons for the determination.
Services complaint: reports

(1)

The Commission may, if it considers it appropriate to do so in any particular case,
publish a report of—
(a) any mediation taking place by virtue of section 6A(5) in relation to a services
complaint, the outcome of which is accepted by both the complainer and the
practitioner;

10

(b) an investigation of a services complaint under section 7 and—
(i)
15

any settlement proposed under subsection (2) of that section as respects the
complaint, which is accepted as mentioned in subsection (4) of that section;

(ii) any determination of the complaint under subsection (1) of that section;
(c) a determination, direction or report under section 8(2).
(2)

A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the complainer.

20

(3)

A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the practitioner,

25

if the practitioner consents or the condition in subsection (4) is met.
(4)

The condition is that—
(a) the case is exceptional; and
(b) in the opinion of the Commission, it is in the public interest for the identity of the
practitioner concerned to be included in the report.

30

10

35

40
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Determination under section 7(1) or taking of steps under section 8(2): effect in
relation to proceedings
(1)

Neither the making of a determination under section 7(1) upholding a complaint, nor the
taking of any steps under section 8(2) may be founded upon in any proceedings.

(2)

A direction under section 8(2)(d) to a practitioner to pay compensation to a complainer
does not prejudice any right of the complainer to take proceedings against the
practitioner for damages in respect of any loss which the complainer claims to have
suffered; and any amount directed to be paid to the complainer under that section may
be taken into account in the computation of any award of damages made to the
complainer in any such proceedings.
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11

9

Complaint appears during mediation or investigation to fall within different
category
(1)

5

Where a relevant professional organisation at any time during any mediation by it, or its
investigation, of a conduct complaint remitted to it under section 5(a) considers that it is
reasonably likely that the complaint (or any element of it) may instead constitute a
services complaint, it must—
(a) suspend the mediation or, as the case may be, the investigation;
(b) consult, co-operate and liaise with the Commission as respects the matter;
(c) send the complaint and any material which relates to it and which is in the
organisation’s possession to the Commission;

10

(d) give notice in writing to the complainer and the practitioner that it so considers
and is so doing.
(2)
15

Where the Commission at any time during its mediation by virtue of section 6A(5) in
relation to, or investigation by virtue of section 7(1) of, a services complaint considers
that it is reasonably likely that the complaint (or any element of it) may instead
constitute a conduct complaint, it must—
(a) suspend the mediation or investigation;
(b) consult, co-operate and liaise with the relevant professional organisation as
respects the matter;
(c) give notice in writing to the complainer, the practitioner and the relevant
professional organisation that it so considers and is so doing.

20

(3)

Where, in the circumstances referred to in subsection (1) or (2) the Commission, having
regard to the views expressed by the relevant professional organisation as respects the
matter, considers that—
(a) its determination under section 4(1) as respects the complaint should be confirmed
(to any extent), it must so determine; and the determination under this paragraph
must specify the extent to which the determination under that section is
confirmed;

25

(b) a complaint (or any element of a complaint) which was determined by it under
section 4(1) to constitute—

30

(i)

a conduct complaint constitutes instead a services complaint;

(ii) a services complaint constitutes instead a conduct complaint,
it must determine accordingly.
(4)
35

Where, or to the extent that, the Commission determines under subsection (3)(a) to
confirm to any extent its determination under section 4(1)––
(a) it must give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying the reasons for the determination;
(b) any suspension under subsection (1)(a) or (2)(a) ceases.

40

(5)

Where the Commission determines under subsection (3)(b) that a complaint (or any
element of a complaint) which was determined by it under section 4(1) to constitute a
services complaint constitutes instead a conduct complaint, it must—
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(a) remit the conduct complaint to the relevant professional organisation to deal with
(and give to the organisation any material referred to in section 5(a));
(b) give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying—

5

(zi) the reasons for the determination;
(i)

that the conduct complaint is being remitted under paragraph (a);

(ii) the relevant professional organisation to which it is being remitted;
(iii) that the relevant professional organisation is under a duty under this Act to
deal with the conduct complaint.

10

(6)

Where the Commission determines under subsection (3)(b) that a complaint (or any
element of a complaint) which was determined by it under section 4(1) to constitute a
conduct complaint constitutes instead a services complaint—
(a) it must give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying the reasons for the determination;

15

(b) sections 6A to 9 apply to the services complaint as they apply where a
determination is made under section 4(1) that a complaint constitutes a services
complaint.
20

12

25

Power to monitor compliance with directions under section 8(2)
(1)

The Commission must, by notice in writing, require every practitioner specified in any
direction under section 8(2) to give, before the end of such period being not less than 21
days as the notice specifies, an account and explanation of the steps which the
practitioner has taken to comply with the direction.

(2)

Where an appeal against any such direction is made by virtue of rules made under
section 23(1), any notice under subsection (1) relating to the direction ceases to have
effect pending the outcome of the appeal.

13
30

Power to examine documents and demand explanations in connection with conduct
or services complaints
(1)

Where the Commission is satisfied that it is necessary for it to do so for the purposes of
section 2, 3, 4, 6A, 7, 8, 11 or 12, it may give notice in writing in accordance with
subsection (2) to the practitioner, the practitioner’s firm or, as the case may be, the
employing practitioner.

(2)

Notice under subsection (1) may require—

35

(a) the production or delivery to any person appointed by the Commission, at a time
and place specified in the notice, of all documents mentioned in subsection (3)
which are in the possession or control of the practitioner, the firm or, as the case
may be, the employing practitioner and which relate to the matters to which the
complaint relates (whether or not they relate also to other matters);

40

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the practitioner, the firm or, as the case may be, the employing
practitioner regarding the matters to which the complaint relates.
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(3)

11

The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the practitioner, the firm or, as the case may be, the
employing practitioner;
(b) all books, accounts, deeds, securities, papers and other documents relating to any
trust of which the practitioner is the sole trustee or a co-trustee only with one or
more of the practitioner’s partners or employees or, as the case may be, where the
practitioner is an incorporated practice of which the practice or one of its
employees is a sole trustee or it is a co-trustee only with one or more of its
employees.

5

10

(3A) Where the Commission is satisfied that it is necessary for it to do so for the purposes of
section 2, 3, 4, 6A, 7, 8 or 11, it may give notice in writing in accordance with
subsection (3B) to the complainer.
(3B) Notice under subsection (3A) may require—
15

(a) the production or delivery to any person appointed by the Commission at a time
and place specified in the notice, of all documents mentioned in subsection (3C)
which are in the possession or control of the complainer and which relate to the
matters to which the complaint relates (whether or not they relate to other
matters);

20

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.
(3C) The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.

25

(4)

13A

Schedule 2 makes further provision about the powers of the Commission under this
section.
Power of Commission to recover certain expenses

(1)

The Commission is, subject to subsection (2), entitled to recover from a practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner, in respect of
whom it has taken any action by virtue of section 13, any expenditure reasonably
incurred by it in so doing.

(2)

Expenditure incurred in taking action by virtue of section 13 is recoverable under
subsection (1) only where notice has been served under paragraph 2(a) of schedule 2 in
connection with that action and either—

30

(a) no application has been made in consequence under paragraph 3 of that schedule;
or

35

(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.
13B
40

(1)

Documents and information from third parties
Where the Commission has requested that documents or information in the possession
or control of a person be produced for the purposes of an investigation by it under this
Act and the person refuses or fails to produce the documents or information, the
Commission may apply to the court for an order under subsection (2).
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(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the Commission within such time as the court
may order.

(3)

The court may make an order under subsection (2) only if—
(a) it appears—
(i)

the documents sought are; or

(ii) the information sought is,
relevant to the investigation; and
(b) it is in the public interest for the documents or information to be produced.

10

15

(4)

Where the Commission receives possession of any such documents or information
which have been produced or delivered to it, it must without delay serve on the person
from whom the documents or information were received, a notice giving particulars and
the date on which it took possession.

(5)

Before the expiry of the period of 14 days after service of a notice under subsection (4)
the person on whom the notice has been served may apply to the court for an order
directing return of the documents or information to the person from whom they were
received by the Commission or to such other person as the applicant may request; and
on the hearing of any such application the court may make the order applied for or such
other order as it thinks fit.

(6)

If no application is made to the court under subsection (5), or if the court on any such
application directs that the documents or information in question remain in the custody
or control of the Commission, the Commission may make enquiries to ascertain the
person to whom they belong and may deal with the documents or information in
accordance with the directions of that person.

(7)

This section does not apply to documents or information in the possession or control
of—

20

25

(a) the person who made the complaint from which the investigation arises;
(b) the practitioner concerned;
(c) a relevant professional organisation.

30

14

Enforcement of Commission direction under section 8(2)
A direction by the Commission under section 8(2) is enforceable in like manner as an
extract registered decree arbitral in its favour bearing a warrant for execution issued by
the sheriff court of any sheriffdom in Scotland.
Handling by relevant professional organisations of conduct complaints

35

15

Handling by relevant professional organisations of conduct complaints:
investigation by Commission
(1)

40
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The Commission may, subject to subsection (4), carry out such investigation as appears
to it to be appropriate of any complaint made to it by or on behalf of any person which
relates to the manner in which a conduct complaint made by or on behalf of that person
and remitted to a relevant professional organisation under section 5(a) or 11(5)(a) has
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13

been dealt with by the organisation (such a complaint being referred to in this Act as a
“handling complaint”).
(2)

The Commission may decide—
(a) not to investigate a handling complaint;
(b) to discontinue the investigation of a handling complaint.

5

(3)

If the Commission decides not to investigate, or to discontinue the investigation of, a
handling complaint it must give notice in writing to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation,
by sending to each of them a copy of the decision and specifying the reasons for the
decision.

10

(4)

The Commission must not investigate a handling complaint where either—
(a) the relevant professional organisation has not completed its investigation of the
conduct complaint to which the handling complaint relates; or
(b) the handling complaint is made after the expiry of the period of 6 months after
such date as the Scottish Ministers may specify by order,

15

but paragraph (a) does not apply in any of the circumstances mentioned in subsection
(5).
(5)

The circumstances are that—
(a) the handling complaint is that the relevant professional organisation—

20

(i)

has acted unreasonably in failing to start an investigation into the
complaint; or

(ii) having started such an investigation, has failed to complete it within a
reasonable time; or
(b) the Commission considers that, even though the complaint is being investigated
by the organisation, an investigation by the Commission is justified.

25

(5A) Where the Commission decides that subsection (4)(a) does not prevent it investigating a
handling complaint because any of the circumstances referred to in subsection (5) apply,
it must give notice in writing to—
(a) the person who made the handling complaint;

30

(b) the relevant professional organisation,
by sending to each of them a copy of the decision and specifying the reasons for the
decision.

35

(6)

An order under subsection (4)(b) may specify different dates for different purposes.

(7)

Where the Commission is conducting an investigation under this section, it may at any
time make a written interim report in relation to the investigation and must send a copy
of any such report to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation.

40

(8)

The Scottish Ministers may by order amend the period of time referred to in subsection
(4)(b).
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Investigation under section 15: final report and recommendations
(1)

Where the Commission has completed an investigation under section 15 it must—
(a) make a written report of its conclusions;
(b) send a copy of the report to—
(i)

5

the person who made the handling complaint;

(ii) the relevant professional organisation;
(iii) the practitioner concerned in the conduct complaint to which the handling
complaint relates.
(2)
10

A report under this section may include one or more of the following
recommendations—
(a) that the relevant professional organisation provide to the person making the
handling complaint such information about the conduct complaint to which the
handling complaint relates, and how it was dealt with, as the Commission
considers appropriate;
(b) that the conduct complaint be investigated further by the relevant professional
organisation;

15

(c) that the conduct complaint be reconsidered by the relevant professional
organisation;
(d) that the relevant professional organisation consider exercising its powers in
relation to the practitioner concerned;

20

(e) that the relevant professional organisation pay compensation of such amount, not
exceeding £5000, as the Commission may specify to the person making the
handling complaint for loss, inconvenience or distress resulting from the way in
which the conduct complaint was handled by the organisation;
(f) that the relevant professional organisation pay to the person making the handling
complaint an amount specified by the Commission by way of reimbursement of
the cost, or part of the cost, of making the handling complaint.

25

30

(3)

Where a report under this section includes any recommendation, the report must state
the reasons for making the recommendation.

(4)

A relevant professional organisation to whom a report is sent by the Commission under
this section must have regard to the conclusions and recommendations set out in the
report so far as relating to the organisation.

(5)

Where a report sent to a relevant professional organisation under this section includes a
recommendation relating to it, the organisation must, before the end of the period of 3
months beginning with the date on which the report was sent, notify the Commission
and the person who made the handling complaint, in writing, of—

35

(a) the action which it has taken to comply with the recommendations or in
consequence of further consideration of the matter by it;
(b) its decision not to comply wholly with a recommendation and any reason for that
decision.

40

(6)
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15

(a) notified under subsection (5)(b) that the relevant professional organisation has
decided not to comply wholly with a recommendation; or
(b) of the opinion that the relevant professional organisation has not complied wholly
with a recommendation before the end of the period of 3 months beginning with
the date on which the report was sent to the organisation under this section,

5

the Commission may direct the professional organisation to comply with that
recommendation if the Commission thinks fit.

10

(7)

For the purposes of subsection (6), a “recommendation” means any recommendation
referred to in paragraphs (a) to (c), (e) or (f) of subsection (2).

(8)

The Scottish Ministers may by order, after consulting—
(a) the relevant professional organisations;
(b) such groups of persons representing consumer interests as they consider
appropriate,
amend subsection (2)(e) by substituting for the amount for the time being specified in
that subsection such other amount as they consider appropriate.

15

16A

20

Failure to comply with recommendation

(1)

If the Commission considers that a relevant professional organisation has failed to
comply with a recommendation, the Commission may apply by petition to the court for
the organisation to be dealt with in accordance with subsection (2).

(2)

Where such a petition is presented, the court may inquire into the matter and after
hearing—
(a) any witnesses who may be produced against or on behalf of the professional
organisation, and
(b) any statement that may be offered in defence,
may deal with the organisation as if it had committed a contempt of court in relation to
the court.

25

(3)

17
30

Abolition of Scottish legal services ombudsman
(1)

The office of the Scottish legal services ombudsman (“the ombudsman”) is abolished on
such date as the Scottish Ministers may by order specify.

(2)

The Scottish Ministers may not make an order under subsection (1) unless the
ombudsman has no functions.

(3)

The Scottish Ministers may by order modify such functions of the ombudsman
contained in the 1990 Act as they consider necessary or expedient for the purposes or in
consequence of this Act.

(4)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provisions as they consider necessary or expedient in
consequence or in connection with—

35

40

In this section, “recommendation” means any recommendation the Commission directs
a relevant professional organisation to comply with under section 16(6).

(a) the modification of the functions referred to in subsection (3);
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(b) the abolition of the office of the ombudsman by virtue of subsection (1).
(5)

The power in subsection (4) includes power to modify any enactment.
Finance

18

Annual general levy
(1)

5

Each—
(a) advocate practising as such;
(b) conveyancing practitioner or executry practitioner;
(c) person exercising a right to conduct litigation or a right of audience acquired by
virtue of section 27 of the 1990 Act;
(d) solicitor who has in force a practising certificate,

10

must, subject to subsection (2) and section 20(2), pay to the Commission in respect of
each financial year a contribution (referred to in this Part as “the annual general levy”).
(2)

Each relevant professional organisation––
(a) must secure the collection by it, from all of the persons falling within the
categories referred to in paragraphs (a) to (d) of subsection (1) as respects whom it
is the relevant professional organisation, of the annual general levy due by them;

15

(b) must pay to the Commission a sum representing the total amount which falls to be
collected by it under paragraph (a) in respect of each financial year.
(3)

Any––
(a) sum due to the Commission under subsection (2)(b);

20

(b) interest due on any such sum at such rate (if any) as may be specified by the
Scottish Ministers by order from the date the sum is due under rules made under
section 23(1) until it is paid,
may be recovered by it (as a civil debt) from the relevant professional organisation
which is liable under that subsection to pay the sum.

25

(4)

A relevant professional organisation may recover (as a civil debt), from any person
falling within the categories referred to in paragraphs (a) to (d) of subsection (1) as
respects whom it is the relevant professional organisation—
(a) any sum due by the person to the Commission under that subsection;
(b) any interest due on any such sum at such rate (if any) as may be specified by the
Scottish Ministers by order from the date the sum is due under rules made under
section 23(1) until it is paid.

30

(5)
35

19

Complaints levy
(1)
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If any person who is liable under subsection (1) to pay the annual general levy fails to
pay any amount of the levy, or pays any such amount late, the failure or late payment
may be treated as professional misconduct or unsatisfactory professional conduct.

A practitioner against whom a services complaint is made must pay to the Commission,
in the circumstances mentioned in subsection (2), a contribution in relation to the
complaint (referred to in this Part as “the complaints levy”).
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(2)

17

The circumstances are where—
(a) any of the following applies—
(i)

5

mediation by virtue of section 6A(5) takes place in relation to the
complaint and the outcome of the mediation is accepted by both the
complainer and the practitioner;

(ii) a settlement proposed as respects the complaint by the Commission under
section 7(2) is accepted as mentioned in section 7(4);
(iii) the Commission makes a determination under section 7(1) upholding the
complaint; and
(b) the amount of the levy has not been determined as nil and the Commission does
not in accordance with rules made under section 23(1) waive the requirement to
pay the levy.

10

(3)

Any––
(a) sum due by a practitioner to the Commission under subsection (1);
(b) interest due on any such sum at such rate as may be specified by the Scottish
Ministers by order from the date the sum is due under rules made under section
23(1) until it is paid,

15

may be recovered by it (as a civil debt) from the practitioner.
(4)
20

20

If any person who is liable under subsection (1) to pay the complaints levy fails to pay
any amount of the levy, or pays any such amount late, the failure or late payment may
be treated as professional misconduct or unsatisfactory professional conduct.
Amount of levies and consultation

(1)

The amount of the—
(a) annual general levy;
(b) complaints levy,

25

in respect of each financial year is such amount as may be determined by the
Commission, having had regard to any views expressed in its consultation under
subsection (4) in respect of the financial year in question.
(2)

The amount of the annual general levy must be the same amount for each of the
individuals who are liable under section 18(1) to pay it; but rules made under section
23(1) may provide for circumstances in which the Commission may waive a portion of
the amount which would otherwise require to be paid.

(3)

The Commission may determine different amounts (including an amount of nil) for the
complaints levy in different circumstances.

(4)

The Commission must, in January each year, consult each relevant professional
organisation and its members on the Commission’s proposed budget for the next
financial year.

(5)

The proposed budget must—

30

35

(a) include—
40

(i)

an estimate as respects resource requirements;

(ii) the proposed amount of the annual general levy and the complaints levy;
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(b) be accompanied by information as to the Commission’s projected work plan for
the next financial year.
(5A) Each relevant professional organisation must, for the purpose of informing the
Commission in relation to—
(a) the inclusion in the Commission’s proposed budget for each financial year of the
proposed amount of the annual general levy;

5

(b) the Commission’s determination under subsection (1) of the amount of the annual
general levy in respect of each financial year,
provide the Commission with an estimate of the number of persons as respects whom it
is the relevant professional organisation and who it anticipates should be liable under
section 18(1) to pay the annual general levy for the financial year concerned.

10

15

(6)

The Commission must secure so far as is reasonably practicable that, taking one
financial year with another, the amount of the annual general levy and the complaints
levy is reasonably sufficient to meet its expenditure.

(7)

The Commission must lay a copy of the finalised budget before the Parliament no later
than 30 April in each year.

21

20

Grants or loans by the Scottish Ministers
(1)

The Scottish Ministers may make grants to the Commission of such amounts as they
consider appropriate.

(2)

Any grant under this section may be made on such terms and subject to such conditions
(including conditions as to repayment) as the Scottish Ministers consider appropriate;
and the Scottish Ministers may from time to time after the grant is made vary such terms
and conditions.

(3)

For the purpose of the exercise of any of its duties or powers under this Part—
(a) the Commission may, subject to such conditions as the Scottish Ministers think
fit, borrow from them;

25

(b) the Scottish Ministers may lend to the Commission,
sums of such amounts as the Ministers may determine.
(4)
30

22

Guarantees
(1)

The Scottish Ministers may guarantee, in such manner and on such conditions as they
think fit, the discharge of any financial obligation in connection with any sums
borrowed by the Commission.

(2)

Immediately after any guarantee is given under this section, the Scottish Ministers must
lay a statement of the guarantee before the Parliament.

(3)

Where any sum is paid out in fulfilment of a guarantee under this section, the
Commission must make to the Scottish Ministers, at such times and in such manner as
they may from time to time direct—

35

40
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Any loan made in pursuance of subsection (3) is to be repaid to the Scottish Ministers at
such times and by such methods, and interest on the loan is to be paid to them at such
times and at such rates, as they may from time to time direct.
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(a) payments of such amount as they may so direct in or towards repayment of the
sums so paid out;
(b) payments of interest, at such rate as they may so direct, on the amount outstanding
for the time being in respect of sums so paid out.
Rules as to Commission’s practice and procedure

5

23

Duty of Commission to make rules as to practice and procedure
(1)

The Commission must make, and from time to time publish, rules as to its practice and
procedure.

(2)

Schedule 3 makes further provision as respects provision which—
(a) must be included;

10

(b) may in particular be included,
in the rules.
(3)

The rules may make different provision for different categories of complaint.

(4)

The Commission must keep the rules under review and must vary the provisions of the
rules whenever it considers it appropriate to do so.

(5)

The Commission must, subject to subsection (6), before making rules or varying the
rules, consult with—

15

(a) the Scottish Ministers;
(b) the relevant professional organisations;
(c) such groups of persons representing consumer interests as it considers appropriate,

20

as to the proposed content of the rules to be made or varied.
(6)

The requirements in subsection (5) do not apply to any provision in the rules relating to
the annual general levy or the complaints levy.
Forwarding complaints, advice, monitoring etc.

25

24

Duty of relevant professional organisations to forward complaints to Commission
Where a relevant professional organisation receives a complaint from a person other
than the Commission about—
(a) the conduct of, or any services provided by, a practitioner;
(b) its handling of a conduct complaint remitted to it under section 5(a) or 11(5)(a),
it must without delay send the complaint and any material which accompanies it to the
Commission.

30

25

Commission’s duty to provide advice
(1)

35

The Commission must, so far as is reasonably practicable, provide advice to any person
who requests it as respects the process of making a services complaint or a handling
complaint to it.
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(1A) Where the Commission receives a complaint suggesting what purports to be
professional misconduct or unsatisfactory professional conduct by a practitioner who is
a firm of solicitors or an incorporated practice—
(a) it must inform the person that a complaint to it suggesting such misconduct or
such conduct may be made only against a named practitioner who is an individual;

5

(b) where the complaint received is not about a named practitioner who is an
individual, it must so far as is reasonably practicable offer advice to the person
with a view to assisting the person to reformulate the complaint so that it is about
such a named practitioner.
(2)

10

26
15

20

Where a person in requesting or being offered such advice expresses a preference for
receiving it by a particular means (as, for example, in writing, by telephone, by means of
a recording or an explanation in person), the Commission must, so far as is reasonably
practicable, give effect to the preference.
Services complaints: monitoring, reports, protocols and information sharing

(1)

The Commission must monitor practice and identify any trends in practice as respects
the way in which practitioners have dealt with matters that result in services complaints
being dealt with by the Commission under sections 6A to 9.

(2)

The Commission must prepare and publish reports on any trends in practice which it
identifies under subsection (1) at such intervals as it considers appropriate.

(3)

The Commission must—
(a) enter into protocols with the relevant professional organisations as respects the
sharing of information by it with them in relation to—
(i)

numbers of services complaints dealt with by it;

(ii) such trends as it may identify in relation to such complaints;
(iia) settlements proposed by it under section 7(2), which are accepted as
mentioned in subsection (4) of that section;

25

(iib) the substance of any services complaints which might be relevant to section
31(3) of the 1986 Act;
(iii) determinations by it under section 7(1) upholding services complaints;
(iv) failure by practitioners to comply with directions by it under section 8(2),
notice by it under section 12 or 13(1) or requirements by it under section
28(3);

30

(b) share information with the relevant professional organisations in accordance with
the protocols.
(4)

35

27

Conduct complaints: monitoring, reports, guidance and recommendations
(1)

40
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The relevant professional organisations must enter into protocols with the Commission
for the purposes of subsection (3)(a).

The Commission must monitor practice and identify any trends in practice as respects
the way in which—
(a) practitioners have dealt with matters that result in conduct complaints being
remitted to the relevant professional organisations under section 5(a) or 11(5)(a);
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(b) the relevant professional organisations have dealt with conduct complaints so
remitted.

5

(2)

The Commission must prepare and publish reports on any trends in practice which it
identifies under subsection (1) at such intervals as it considers appropriate.

(3)

The Commission may—
(a) give guidance to the relevant professional organisations as to the timescales within
which they should aim to complete their investigation of or, as the case may be,
determine conduct complaints remitted to them under section 5(a) or 11(5)(a);
(b) make recommendations to any relevant professional organisation about the
organisation’s procedures for, and methods of dealing with, conduct complaints so
remitted to it.

10

(4)

Each relevant professional organisation to which the Commission makes a
recommendation under subsection (3)(b) must—
(a) consider the recommendation;
(b) notify the Commission in writing of—

15

(i)

the results of the consideration;

(ii) any action the organisation has taken or proposes to take in consequence of
the recommendation.
(5)
20

28

The Commission may carry out, for any of the purposes of this section, audits of the
records held by the relevant professional organisations relating to conduct complaints
remitted to them under section 5(a) or 11(5)(a).
Obtaining of information from relevant professional organisations

(1)

The Commission may require any relevant professional organisation to—
(a) provide it with such information, being information which is within the
knowledge of the organisation, as the Commission considers relevant for any of
the purposes of section 15, 16 or 27;

25

(b) to produce to it such documents, being documents which are within the possession
or control of the organisation, as the Commission considers relevant for any of
those purposes.
30

(2)

The information required to be provided or the documents required to be produced
under subsection (1) may include information or, as the case may be, documents
obtained by the relevant professional organisation from a practitioner while
investigating a conduct complaint against the practitioner remitted to it under section
5(a) or 11(5)(a); and the organisation must comply with such a requirement.

35

(3)

Where any information required by the Commission under subsection (1) is not within
the knowledge of the relevant professional organisation, or any documents required to
be produced under that subsection are not within the possession or control of the
organisation, the Commission may require the practitioner concerned—

40

(a) to provide it with that information in so far as it is within the knowledge of the
practitioner;
(b) to produce to it those documents if they are within the practitioner’s possession or
control.
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(4)

28A

Schedule 2 makes further provision about the powers of the Commission under this
section.
Efficient and effective working

(1)

In relation to any investigation or report undertaken by it under this Act, the
Commission must liaise with the relevant professional organisation with a view to
minimising any unnecessary duplication in relation to any investigation or report
undertaken, or to be undertaken, by the relevant professional organisation.

(2)

In relation to any investigation or report undertaken by it under this Act, each relevant
professional organisation must liaise with the Commission with a view to minimising
any unnecessary duplication in relation to any investigation or report undertaken, or to
be undertaken, by the Commission.

5

10

29

Monitoring effectiveness of guarantee funds etc.
(1)

The Commission may monitor the effectiveness of—
(a) the Scottish Solicitors Guarantee Fund vested in the Society and controlled and
managed by the Council under section 43(1) of the 1980 Act (“the Guarantee
Fund”);

15

(b) arrangements carried into effect by the Society under section 44(2) of that Act
(“the professional indemnity arrangements”);
(c) any funds or arrangements maintained by any relevant professional organisation
which are for purposes analogous to those of the Guarantee Fund or the
professional indemnity arrangements as respects its members.

20

(2)

The Commission may make recommendations to the relevant professional organisation
concerned about the effectiveness (including improvement) of the Guarantee Fund, the
professional indemnity arrangements or any such funds or arrangements as are referred
to in subsection (1)(c).

(3)

The Commission may request from the relevant professional organisation such
information as the Commission considers relevant to its functions under subsections (1)
and (2).

(4)

Where a relevant professional organisation fails to provide information requested under
subsection (3), it must give reasons to the Commission in respect of that failure.

25

30

30

How practitioners deal with complaints: best practice notes
The Commission may issue guidance to the relevant professional organisations or to
practitioners as respects how practitioners deal with complaints made to them about—
(a) their professional conduct or the professional services provided by them;

35

(b) the professional conduct of, or professional services provided by, any of their
employees who are practitioners,
and any such guidance may recommend or include recommendations as respects
standards for systems by practitioners for dealing with such complaints.


216

Legal Profession and Legal Aid (Scotland) Bill
Part 1—The Scottish Legal Complaints Commission

23

Miscellaneous
31

Power by regulations to amend duties and powers of Commission
(1)

The Scottish Ministers may, after consulting—
(a) the Commission;
(b) the relevant professional organisations;

5

(c) such other persons or groups of persons as they consider appropriate,
by regulations modify the provisions of this Part for the purposes of adjusting the duties
imposed, or the powers conferred, by it on the Commission (including imposing new
duties or conferring new powers).
(2)

10

32

Regulations under subsection (1) may contain such incidental, supplemental,
consequential, transitional, transitory or saving provision as the Scottish Ministers
consider necessary or expedient for the purposes of that subsection (including
modification of any enactment, instrument or document).
Reports: privilege
For the purposes of the law of defamation, the publication of any report under section
9A(1), 15(7), 16, 26(2), 27(2) or paragraph 16 of schedule 1 is privileged unless the
publication is proved to be made with malice.

15

32A
(1)
20

Restriction upon disclosure of information: Commission
Except as permitted by subsection (2), the Commission must not disclose any
information—
(a) contained in a conduct complaint, services complaint or handling complaint;
(b) which is given to or obtained by it in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into a
services complaint or a handling complaint.

25

(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the Commission to exercise any of its
functions;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.

30

32B

35

Exemption from liability in damages

(1)

Neither the Commission nor any person who is, or is acting as, a member of the
Commission or an employee of the Commission is to be liable in damages for anything
done or omitted in the discharge, or purported discharge, of the Commission’s functions.

(2)

Subsection (1) does not apply—
(a) if the act or omission is shown to have been in bad faith;
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(b) so as to prevent an award of damages made in respect of an act or omission on the
ground that the act or omission was unlawful as a result of section 6(1) of the
Human Rights Act 1998 (c.42).

33
5

Giving of notices etc. under Part 1
(1)

Any notice which is required under this Part to be given in writing is to be treated as
being in writing if it is received in a form which is legible and capable of being used for
subsequent reference.

(2)

Any notice which is required under this Part to be given to any person—
(a) is duly given—
(i)

10

where the person is not an incorporated practice, if it is left at, or delivered
or sent by post to, the person’s last known place of business or residence;

(ii) where the person is an incorporated practice, if it is left at or delivered or
sent by post to the practice’s or, as the case may be, the partnership’s
registered office;
(iii) where the person is a practitioner who is a firm of solicitors or an
incorporated practice, if it is sent to the person by electronic means;

15

(iv) where the person is an individual, if it is sent to the person by electronic
means but only if the individual agrees to that means of sending;
(v) to any person, if it is given in such other manner as may be prescribed by
regulations by the Scottish Ministers;

20

(b) if permitted by paragraph (a) to be sent, and sent, by electronic means is, unless
the contrary is proved, deemed to be delivered on the next working day which
follows the day on which the notice is sent.
(3)

Regulations under subsection (2)(a)(v) may—
(a) in particular provide that notice required to be given to a person who is not an
individual may be given by addressing or sending it to such person appointed by
the person for that purpose or to such person falling within such other categories
prescribed in the regulations as appear to the Scottish Ministers to be appropriate;

25

(b) make different provision for different purposes.
(4)

30

34

Interpretation of Part 1
(1)

35

In subsection (2)(b), “working day” means any day other than a Saturday, a Sunday or a
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday
in Scotland.

In this Part, unless the context otherwise requires—
“advocate” means a member of the Faculty of Advocates;
“annual general levy” has the meaning given by section 18(1);
“client”—
(a)

40
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(in relation to any matter in which the practitioner has been instructed)
includes any person on whose behalf the person who gave the instructions
was acting;
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25

(b) where the practitioner is an employee of a person who is not a practitioner,
includes (in relation to any matter in which the practitioner has been
instructed by the employer) the employer;
5

“complainer” means the person who makes the complaint and, where the
complaint is made by the person on behalf of another person, includes that other
person;
“complaint” includes any expression of dissatisfaction;
“complaints levy” has the meaning given by section 19(1);
“the Commission” means the Scottish Legal Complaints Commission;

10

“conduct complaint” has the meaning given by section 2(1)(a);
“conveyancing practitioner” means a person registered under section 17 of the
1990 Act in the register of conveyancing practitioners;
“the Council” means the Council of the Law Society of Scotland;
“the court” means the Court of Session;

15

“employing practitioner” has the meaning given by section 3(4)(a);
“executry practitioner” means a person registered under section 18 of the 1990
Act in the register of executry practitioners;
“handling complaint” has the meaning given by section 15(1);
“inadequate professional services”—

20

(a)

means, as respects a practitioner who is—
(i) an advocate, professional services which are in any respect not of the
quality which could reasonably be expected of a competent advocate;

25

30

(ii) a conveyancing practitioner or an executry practitioner, professional
services which are in any respect not of the quality which could
reasonably be expected of a competent conveyancing practitioner or,
as the case may be, a competent executry practitioner;
(iii) a firm of solicitors or an incorporated practice, professional services
which are in any respect not of the quality which could reasonably be
expected of a competent firm of solicitors or, as the case may be, a
competent incorporated practice;
(iv) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act, professional services
which are in any respect not of the quality which could reasonably be
expected of a competent person exercising such a right;

35

(v) a solicitor, professional services which are in any respect not of the
quality which could reasonably be expected of a competent solicitor;
(b) includes any element of negligence in respect of or in connection with the
services,
and cognate expressions are to be construed accordingly;

40

“incorporated practice” has the meaning given by section 34(1A)(c) of the 1980
Act;
“practising certificate” has the meaning given by section 4 of the 1980 Act;
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“practitioner” means—
(a)

5

an advocate and includes any advocate whether or not a member of the
Faculty of Advocates at the time when it is suggested the conduct
complained of occurred or the services complained of were provided and
notwithstanding that subsequent to that time the advocate has ceased to be
such a member;

(b) a conveyancing practitioner and includes any such practitioner, whether or
not registered at that time and notwithstanding that subsequent to that time
the practitioner has ceased to be so registered;
10

(c)

15

(d) a firm of solicitors, whether or not since that time there has been any
change in the firm by the addition of a new partner or the death or
resignation of an existing partner or the firm has ceased to practise;
(e)

an executry practitioner and includes any such practitioner, whether or not
registered at that time and notwithstanding that subsequent to that time the
practitioner has ceased to be so registered;

an incorporated practice, whether or not since that time there has been any
change in the persons exercising the management and control of the
practice or the practice has ceased to be recognised by virtue of section
34(1A) of the 1980 Act or has been wound up;

20

(g) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act and includes any such
person, whether or not the person had acquired the right at that time and
notwithstanding that subsequent to that time the person no longer has the
right;

25

(h) a solicitor, whether or not the solicitor had a practising certificate in force
at that time and notwithstanding that subsequent to that time the name of
the solicitor has been removed from or struck off the roll or the solicitor
has ceased to practise or has been suspended from practice;

30

“relevant professional organisation” means, in relation to a complaint as respects a
practitioner who is—
(a)

an advocate, the Faculty of Advocates;

(b) a conveyancing practitioner, an executry practitioner, a firm of solicitors or
an incorporated practice, the Council;
(c)
35

a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act, the body which made a
successful application under section 25 of that Act and of which the person
is a member;

(d) a solicitor, the Council;
40

“the roll” means the roll of solicitors kept by the Council by virtue of section 7(1)
of the 1980 Act;
“services complaint” has the meaning given by section 2(1)(b);
“the Society” means the Law Society of Scotland;
“solicitor” means any person enrolled or deemed to have been enrolled as a
solicitor in pursuance of the 1980 Act;
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27

“unsatisfactory professional conduct” means, as respects a practitioner who is—
(a)

an advocate, professional conduct which is not of the standard which could
reasonably be expected of a competent and reputable advocate;

(b) a conveyancing practitioner or an executry practitioner, professional
conduct which is not of the standard which could reasonably be expected of
a competent and reputable conveyancing practitioner or, as the case may
be, a competent and reputable executry practitioner;

5

(d) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of this Act, professional conduct which is
not of the standard which could reasonably be expected of a competent and
reputable person exercising such a right;

10

(e)

a solicitor, professional conduct which is not of the standard which could
reasonably be expected of a competent and reputable solicitor,

but which does not amount to professional misconduct and which does not
comprise merely inadequate professional services; and cognate expressions are to
be construed accordingly.

15

(2)

For the avoidance of doubt, anything done by any Crown Counsel or procurator fiscal in
relation to the prosecution of crime or investigation of deaths is not done in relation to
any matter in which the Crown Counsel or procurator fiscal has been instructed by a
client.

(3)

For the avoidance of doubt, the exercise of discretion by any Crown Counsel or
procurator fiscal in relation to the prosecution of crime or investigation of deaths is not
in itself capable of constituting professional misconduct or unsatisfactory professional
conduct.

(4)

In subsections (2) and (3), “procurator fiscal” has the same meaning as in section 307 of
the Criminal Procedure (Scotland) Act 1995 (c.46).

20

25

PART 2
CONDUCT AND SERVICES COMPLAINTS ETC.: OTHER MATTERS
35
30

Conduct complaints: duty of relevant professional organisations to investigate etc.
(1)

Where a conduct complaint is remitted to a relevant professional organisation under
section 5(a) or 11(5)(a), the organisation must, subject to section 11(1) and (6),
investigate it.

(2)

After investigating a conduct complaint, the relevant professional organisation must
make a written report to the complainer and the practitioner of—
(a) the facts of the matter as found by the organisation;

35

(b) what action the organisation proposes to take, or has taken, in the matter.
(3)

Each relevant professional organisation must ensure that its procedures for dealing with
conduct complaints do not conflict with the duty imposed on it by section 16(4) or (5) in
relation to any report sent to it under that section or any direction by the Commission
under section 16(6).

(4)

In subsection (2), “complainer” and “practitioner” have the same meanings as in section
34.

40
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35A
(1)
5

Conduct complaints and reviews: power of relevant professional organisations to
examine documents and demand explanations
Where a relevant professional organisation is satisfied that it is necessary for it to do so
for the purposes of an investigation by it into a conduct complaint under section 35 or a
review by it of a decision in relation to a conduct complaint, it may—
(a) give notice in writing in accordance with subsection (2) to the practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner;
(b) give notice in writing in accordance with subsection (4) to the complainer.

(2)

Notice under subsection (1)(a) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation, at a time and place specified in the notice, of all documents
mentioned in subsection (3) which are in the possession or control of the
practitioner, the firm or, as the case may be, the employing practitioner and which
relate to the matters to which the complaint relates (whether or not they relate also
to other matters);

10

15

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the practitioner, the firm or, as the case may be, the employing
practitioner regarding the matters to which the complaint relates.
(3)

(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the practitioner, the firm or, as the case may be, the
employing practitioner;

20

(b) all books, accounts, deeds, securities, papers and other documents relating to any
trust of which the practitioner is the sole trustee or a co-trustee only with one or
more of the practitioner’s partners or employees or, as the case may be, where the
practitioner is an incorporated practice of which the practice or one of its
employees is a sole trustee or it is a co-trustee only with one or more of its
employees.

25

(4)

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.

35
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Notice under subsection (1)(b) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation at a time and place specified in the notice, of all documents
mentioned in subsection (5) which relate to the matters to which the complaint
relates (whether or not they relate to other matters);

30

40

The documents are—

(5)

The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.

(6)

Schedule 3A makes further provision about the powers of a relevant professional
organisation under this section.
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35B

29

Conduct complaints: financial impropriety

(1)

If, in the course of an investigation into a conduct complaint under section 35, a relevant
professional organisation has reasonable cause to believe that the practitioner, the
practitioner’s firm (or any employee thereof) or, as the case may be, the employing
practitioner, has been guilty of any financial impropriety it may apply to the court for an
order under subsection (2).

(2)

An order under this subsection is that no payment be made by any banker, building
society or other body named in the order out of—

5

(a) any banking account in the name of such practitioner or firm; or
(b) any sum deposited in the name of such practitioner or firm,

10

without the leave of the court.
35C

Power of relevant professional organisations to recover certain expenses

(1)

A relevant professional organisation is, subject to subsection (2), entitled to recover
from a practitioner, the practitioner’s firm or, as the case may be, the employing
practitioner, in respect of whom it has taken any action by virtue of section 35A(1)(a) or
35B, any expenditure reasonably incurred by it in so doing.

(2)

Expenditure incurred in taking action by virtue of section 35A(1)(a) is recoverable under
subsection (1) only where notice has been served under paragraph 2(a) of schedule 3A
in connection with that action and—

15

(a) no application has been made in consequence under paragraph 3 of that schedule;
or

20

(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.
35D

Powers in relation to documents and information from third parties

25

(1)

Where a relevant professional organisation has requested that documents or information
in the possession or control of a person be produced for the purposes of an investigation
by it into a conduct complaint under section 35 or a review by it of a decision in relation
to a conduct complaint, and the person refuses or fails to produce the documents or
information, the organisation may apply to the court for an order under subsection (2).

30

(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.

(3)

Subsections (3) to (7) of section 13B apply for the purposes of this section as they apply
for the purposes of that section but subject to the modification that for the references in
subsections (4) to (6) to “the Commission” substitute “the relevant professional
organisation”.

35

35E
(1)
40

Restriction upon disclosure of information: relevant professional organisations
Except as permitted by subsection (2), a relevant professional organisation must not
disclose any information—
(a) contained in a conduct complaint;
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(b) which is given to or obtained by it in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into such a
complaint.
(2)

5

Such information may be disclosed—
(a) for the purpose of enabling or assisting the relevant professional organisation to
exercise any of its functions in relation to such a complaint;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.

10

36

Unsatisfactory professional conduct: solicitors
(1)

The 1980 Act is amended as follows.

(2)

After section 42, insert—
“42ZA
(1)

15

Unsatisfactory professional conduct: Council’s powers
Where a conduct complaint suggesting unsatisfactory professional conduct by
a practitioner who is a solicitor is remitted to the Council under section 5(a) or
11(5)(a) of the 2006 Act, the Council must having—
(a) investigated the complaint under section 35(1) of that Act and made a
written report under section 35(2) of that Act;
(b) given the solicitor an opportunity to make representations,
determine the complaint.

20

(3)

Where the Council make a determination under subsection (1) upholding the
complaint, they—
(a) shall censure the solicitor;
(b) may take any of the steps mentioned in subsection (4) which they
consider appropriate.

25

(4)

The steps are—
(a) where the Council consider that the solicitor does not have sufficient
competence in relation to any aspect of the law or legal practice, to direct
the solicitor to undertake such education or training as regards the law or
legal practice as the Council consider appropriate in that respect;

30

(b) subject to subsection (5A), to direct the solicitor to pay a fine not
exceeding £2,000;
(c) where the Council consider that the complainer has been directly
affected by the conduct, to direct the solicitor to pay compensation of
such amount, not exceeding £5,000, as they may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct.

35

(5)
40
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The Council may, in considering the complaint, take account of any previous
determination by them upholding a complaint against the solicitor of
unsatisfactory professional conduct (but not a complaint in respect of which an
appeal is pending or which has been quashed ultimately on appeal).
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(5A) The Council shall not direct the solicitor to pay a fine under subsection (4)(b)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.
5

(5B) Any fine directed to be paid under subsection (4)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.
(7)

The Council shall intimate—
(a) a determination under subsection (1);

10

(b) any censure under subsection (3)(a);
(c) any direction under subsection (4),
to the complainer and the solicitor specified in it by sending to each of them a
copy of the determination, censure or, as the case may be, the direction.
15

(8)

A solicitor in respect of whom a determination upholding a conduct complaint
has been made under subsection (1), or a direction has been made under
subsection (4) may, before the expiry of the period of 21 days beginning with
the day on which the determination or, as the case may be, the direction is
intimated to him, appeal to the Tribunal against the—
(a) determination;

20

(b) direction (whether or not he is appealing against the determination).

25

30

35

(8A) A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) not upholding the
conduct complaint is intimated to him, appeal to the Tribunal against the
determination.
(8B) Where the Council have upheld the conduct complaint but have not directed
the solicitor under subsection (4)(c) to pay compensation, the complainer may,
before the expiry of the period of 21 days beginning with the day on which the
determination upholding the complaint is intimated to him, appeal to the
Tribunal against the Council’s decision not to make a direction under that
subsection.
(8C) A complainer to whom the Council have directed a solicitor under subsection
(4)(c) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.
(9)

40

The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (4)(b) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (4)(c)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

45

(10) A statutory instrument containing an order under—
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(a) subsection (9)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (9)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.

5

10

(11) In this section, “complainer” means the person who made the complaint and,
where the complaint was made by the person on behalf of another person,
includes that other person.
42ZB

Unsatisfactory professional conduct: Council’s powers to monitor
compliance with direction under section 42ZA(4)

(1)

The Council shall, by notice in writing, require every solicitor who is specified
in—
(a) a direction made under section 42ZA(4); or
(b) such a direction as confirmed or varied on appeal by—
(i)

the Tribunal; or

(ii) the court,

15

to give, before the expiry of such period being not less than 21 days as the
notice specifies, an explanation of the steps which he has taken to comply with
the direction.
(2)
20

Where an appeal is made under section 42ZA(8) or (8C) or 54A(1) or (2)
against a direction made under section 42ZA(4), any notice under subsection
(1)(a) above relating to the direction shall cease to have effect pending the
outcome of the appeal.”.

(2A) After section 53 (powers of Tribunal), insert—
“53ZA
25

(1)

Powers of Tribunal on appeal: unsatisfactory professional conduct
On an appeal to the Tribunal under section 42ZA(8) the Tribunal—
(a) may quash or confirm the determination being appealed against;
(b) if it quashes the determination, shall quash the censure accompanying
the determination;
(c) may quash, confirm or vary the direction being appealed against;
(d) may, subject to subsection (5), fine the solicitor;

30

(e) may, where it considers that the complainer has been directly affected by
the conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct.
35

(2)

On an appeal to the Tribunal under section 42ZA(8A) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;
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(b) if it does so, may, where it considers that the complainer has been
directly affected by the conduct, direct the solicitor to pay compensation
of such amount, not exceeding £5,000, as it may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct;

5

(c) may confirm the determination.
(3)

On an appeal to the Tribunal under section 42ZA(8B) the Tribunal may, where
it considers that the complainer has been directly affected by the conduct,
direct the solicitor to pay compensation of such amount, not exceeding £5,000,
as it may specify to the complainer for loss, inconvenience or distress resulting
from the conduct.

(4)

On an appeal under section 42ZA(8C) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the solicitor to pay a fine under subsection (1)(d)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

In this section, “complainer” has the same meaning as in section 42ZA.

10

15

20

53ZB

Enforcement of Council direction: unsatisfactory professional conduct
Where a solicitor fails to comply with a direction given by the Council under
section 42ZA(4) (including such a direction as confirmed or varied on appeal
by the Tribunal or, as the case may be, the court) before the expiry of the
period specified in the notice relating to that direction given to him under
section 42ZB(1), or such longer period as the Council may allow, the direction
shall be enforceable in like manner as an extract registered decree arbitral in
favour of the Council bearing a warrant for execution issued by the sheriff
court of any sheriffdom in Scotland.”.

25

30

(2B) After section 54 (appeals from decisions of Tribunal), insert—
“54A

Appeals from decisions of Tribunal: unsatisfactory professional conduct

(1)

A solicitor in respect of whom a decision has been made by the Tribunal under
section 53ZA(1), (2), (3) or (4) may, before the expiry of the period of 21 days
beginning with the day on which the decision is intimated to him, appeal to the
court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 53ZA to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
53ZA—

35

40

(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;
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(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the solicitor pay compensation;
(c) a decision under subsection (1)(e) directing the solicitor to pay
compensation;
(d) a decision under subsection (2)(b) not to direct the solicitor to pay
compensation;

5

(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
(f) a decision under subsection (3) confirming the Council’s decision not to
direct the solicitor to pay compensation;

10

(g) a decision under subsection (4) quashing the Council’s direction that the
solicitor pay compensation or varying the amount of compensation
directed to be paid.
(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

(6)

In this section, “complainer” has the same meaning as in section 42ZA.”.

15

(2C) After section 55 (powers of court), insert—

20

“55A
(1)

Powers of court: unsatisfactory professional conduct
In the case of unsatisfactory professional conduct by a solicitor the court
may—
(a) fine the solicitor;
(b) where it considers that the complainer has been directly affected by the
conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;

25

(c) find the solicitor liable in any expenses which may be involved in the
proceedings before it.

30

(3)

37
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A decision of the court under subsection (1) shall be final.

(3)

In this section, “complainer” has the same meaning as in section 42ZA.”.

In section 65(1) (interpretation), after the definition of “unqualified person” insert “;
“unsatisfactory professional conduct” as respects a solicitor has the
meaning given (as respects a practitioner who is a solicitor) by section 34
of the 2006 Act”.

35

40

(2)

Unsatisfactory professional conduct: conveyancing or executry practitioners
(1)

The 1990 Act is amended as follows.

(2)

After section 20 (professional misconduct etc. by conveyancing or executry
practitioners), insert—
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35

“20ZA Unsatisfactory professional conduct
(1)

Where a conduct complaint suggesting unsatisfactory professional conduct by
a practitioner is remitted to the Council under section 5(a) or 11(5)(a) of the
2006 Act, the Council must having—
(a) investigated the complaint under section 35(1) of that Act and made a
written report under section 35(2) of that Act;

5

(b) given the practitioner an opportunity to make representations,
determine the complaint.
(2)
10

Where the Council make a determination under subsection (1) upholding the
complaint, they—
(a) shall censure the practitioner;
(b) may take any of the steps mentioned in subsection (3) which they
consider appropriate.

(3)

The steps are—

15

(a) where the Council consider that the practitioner does not have sufficient
competence in relation to any aspect of conveyancing law or legal
practice or, as the case may be, executry law or legal practice, to direct
him to undertake such education or training as regards the law or legal
practice concerned as the Council consider appropriate in that respect;

20

(b) subject to subsection (5) below, to direct the practitioner to pay a fine not
exceeding £2,000;
(c) where the Council consider that the complainer has been directly
affected by the conduct, to direct the practitioner to pay compensation of
such amount, not exceeding £5,000, as they may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct.

25

(4)

The Council may, in considering the complaint, take account of any previous
determination by them upholding a complaint against the practitioner of
unsatisfactory professional conduct (but not a complaint in respect of which an
appeal is pending or which has been quashed ultimately on appeal).

(5)

The Council shall not direct the practitioner to pay a fine under subsection
(3)(b) above where, in relation to the subject matter of the complaint, he has
been convicted by any court of an offence involving dishonesty and sentenced
to a term of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (3)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

The Council shall intimate—

30

35

40

(a) a determination under subsection (1);
(b) any censure under subsection (2)(a);
(c) any direction under subsection (3),
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to the complainer and the practitioner by sending to each of them a copy of the
determination, the censure or, as the case may be, the direction.
(8)

5

A practitioner in respect of whom a determination upholding a conduct
complaint has been made under subsection (1), or a direction has been made
under subsection (3) may, before the expiry of the period of 21 days beginning
with the day on which the determination or, as the case may be, the direction is
intimated to him, appeal to the Tribunal against the—
(a) determination;
(b) direction (whether or not he is appealing against the determination).

10

15

(9)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) not upholding the
conduct complaint is intimated to him, appeal to the Tribunal against the
determination.

(10) Where the Council have upheld the conduct complaint but have not directed
the practitioner under subsection (3)(c) to pay compensation, the complainer
may, before the expiry of the period of 21 days beginning with the day on
which the determination upholding the complaint is intimated to him, appeal to
the Tribunal against the Council’s decision not to make a direction under that
subsection.

20

(11) A complainer to whom the Council have directed a practitioner under
subsection (3)(c) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.

25

(12) The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (3)(b) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (3)(c)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

30

(13) A statutory instrument containing an order under—
(a) subsection (12)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;

35

(b) subsection (12)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.

40

20ZB

Unsatisfactory professional conduct: Council’s powers to monitor
compliance with direction under section 20ZA(3)

(1)

The Council shall, by notice in writing, require every practitioner who is
specified in—
(a) a direction made under section 20ZA(3); or
(b) such a direction as confirmed or varied on appeal by—
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(i)

37

the Tribunal; or

(ii) the court,
to give, before the expiry of such period being not less than 21 days as the
notice specifies, an explanation of the steps which he has taken to comply with
the direction.

5

(2)

10

(3)

Where an appeal is made under section 20ZA(8) or (11) or 20D(1) or (2)
against a direction made under section 20ZA(3), any notice under subsection
(1) above relating to the direction shall cease to have effect pending the
outcome of the appeal.”.

After section 20A (review by Council of certain of their decisions), insert—
“20B
(1)

Unsatisfactory professional conduct: powers of Tribunal on appeal
On an appeal to the Tribunal under section 20ZA(8) the Tribunal—
(a) may quash or confirm the determination being appealed against;
(b) if they quash the determination, shall quash the censure accompanying
the determination;

15

(c) may quash, confirm or vary the direction being appealed against;
(d) may, subject to subsection (5), fine the practitioner;
(e) may, where they consider that the complainer has been directly affected
by the conduct, direct the practitioner to pay compensation of such
amount, not exceeding £5,000, as they may specify to the complainer for
loss, inconvenience or distress resulting from the conduct.

20

(2)

On an appeal to the Tribunal under section 20ZA(9) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;

25

(b) if they do so, may, where they consider that the complainer has been
directly affected by the conduct, direct the practitioner to pay
compensation of such amount, not exceeding £5,000, as they may
specify to the complainer for loss, inconvenience or distress resulting
from the conduct;

30

(c) may confirm the determination.
(3)

On an appeal to the Tribunal under section 20ZA(10) the Tribunal may, where
they consider that the complainer has been directly affected by the conduct,
direct the practitioner to pay compensation of such amount, not exceeding
£5,000, as they may specify to the complainer for loss, inconvenience or
distress resulting from the conduct.

(4)

On an appeal under section 20ZA(11) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the practitioner to pay a fine under subsection
(1)(d) where, in relation to the subject matter of the complaint, he has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.

35

40
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(6)

5

20C

Unsatisfactory professional conduct: enforcement of Council direction
Where a practitioner fails to comply with a direction given by the Council
under section 20ZA(3) (including such a direction as confirmed or varied on
appeal by the Tribunal or, as the case may be, the court) before the expiry of
the period specified in the notice relating to that direction given to the
practitioner under section 20ZB(1), or such longer period as the Council may
allow, the direction shall be enforceable in like manner as an extract registered
decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

10

20D
15

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

Unsatisfactory professional conduct: appeal from decisions of Tribunal

(1)

A practitioner in respect of whom a decision has been made by the Tribunal
under section 20B(1), (2), (3) or (4) may, before the expiry of the period of 21
days beginning with the day on which the decision is intimated to him, appeal
to the court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 20B to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
20B—

20

(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;

25

(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the practitioner pay compensation;
(c) a decision under subsection (1)(e) directing the practitioner to pay
compensation;
(d) a decision under subsection (2)(b) not to direct the practitioner to pay
compensation;

30

(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
(f) a decision under subsection (3) confirming the Council’s decision not to
direct the practitioner to pay compensation;

35

(g) a decision under subsection (4) quashing the Council’s direction that the
practitioner pay compensation or varying the amount of compensation
directed to be paid.
(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

40
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20E
(1)

39

Unsatisfactory professional conduct: powers of court on appeal
On an appeal under section 20D, the court may—
(a) fine the practitioner;
(b) where it considers that the complainer has been directly affected by the
conduct, direct the practitioner to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;

5

(c) find the practitioner liable in any expenses which may be involved in the
proceedings before it.
(2)

10

37A
(1)

A decision of the court under subsection (1) shall be final.”.

Report by Commission to Council under section 8(2)(e)
After section 42ZB of the 1980 Act (as inserted by section 36(2) of this Act), insert—
“42ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers

15

(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner who is a solicitor, they may direct
him to undertake such education or training as regards the law or legal practice
as the Council consider appropriate in the circumstances.

(2)

The Council shall by notice in writing—
(a) intimate a direction under subsection (1) to the solicitor;

20

(b) require the solicitor to give, before the expiry of such period being not
less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.
(3)
25

42ZD

Direction under section 42ZC(2): appeal by practitioner

(1)

A solicitor in respect of whom a direction has been made under section
42ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The solicitor may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

30

35

40

Where an appeal is made under section 42ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.
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(5)
(2)

A decision of the court on an appeal under subsection (3) shall be final.”.

After section 20ZB of the 1990 Act (as inserted by section 37(2) of this Act), insert—
“20ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers

5

(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner, they may direct him to undertake
such education or training as regards conveyancing law or legal practice or, as
the case may be, executry law or legal practice as they consider appropriate in
the circumstances.

10

(2)

The Council shall by notice in writing—
(a) intimate a direction under subsection (1) to the practitioner;
(b) require the practitioner to give, before the expiry of such period being
not less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.

(3)

15

20ZD

A practitioner in respect of whom a direction has been made under section
20ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The practitioner may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

(5)

A decision of the court on an appeal under subsection (3) shall be final.”.

30

38

Powers to fine and award compensation for professional misconduct etc.
(1)

35

40

Direction under section 20ZC(1): appeal by practitioner

(1)
20

25

Where an appeal is made under section 20ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.

In section 53 of the 1980 Act (powers of Tribunal)—
(a) in subsection (2), after paragraph (ba) insert—
“(bb) where the solicitor has been guilty of professional misconduct, and
where the Tribunal consider that the complainer has been directly
affected by the misconduct, direct the solicitor to pay compensation of
such amount, not exceeding £5,000, as the Tribunal may specify to the
complainer for loss, inconvenience or distress resulting from the
misconduct;”;
(b) after subsection (7A), insert—
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41

“(7B) The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend paragraph (bb) of subsection (2)
by substituting for the amount for the time being specified in that paragraph
such other amount as they consider appropriate.

5

(7C) A statutory instrument containing an order under subsection (7B) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.”;
(c) after subsection (8), insert—
“(9) In subsection (2)(bb), “complainer” has the same meaning as in section
42ZA.”.

10

(1A) In section 55 of the 1980 Act (powers of court)—
(a) in subsection (1), after paragraph (bb), insert—
“(bc) where the court considers that the complainer has been directly affected
by the misconduct, direct the solicitor to pay compensation of such
amount, not exceeding £5,000, as it may specify to the complainer for
loss, inconvenience or distress resulting from the misconduct; or”;

15

(b) after subsection (4) insert—
“(5)

The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend paragraph (bc) of subsection (1)
by substituting for the amount for the time being specified in that paragraph
such other amount as they consider appropriate.

(6)

A statutory instrument containing an order under subsection (5) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.

(7)

In this section, “complainer” has the same meaning as in section 42ZA.”.

20

25

(2)

In section 20 of the 1990 Act (professional misconduct, etc.)—
(za) in subsection (2), after paragraph (c) insert—

30

35

“(ca) where the Council consider that the complainer has been directly
affected by the professional misconduct or, as the case may be, the
matter referred to in paragraph (d) of subsection (1), to direct the
practitioner to pay compensation of such amount, not exceeding £5,000,
as the Council may specify to the complainer for loss, inconvenience or
distress resulting from the misconduct or, as the case may be, the matter;
(cb) subject to subsection (2ZA) below, to impose on the practitioner a fine
not exceeding £2,000;”;
(zb) after that subsection, insert—

40

“(2ZA)The Council shall not impose a fine under subsection (2)(cb) above where, in
relation to the subject matter of the complaint, the practitioner has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.
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(2ZB)Any fine imposed under subsection (2)(cb) above shall be treated for the
purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.”;
(a) in subsection (2B), after paragraph (a) insert—

5

“(aa) where the practitioner has been guilty of professional misconduct, and
where the Tribunal consider that the complainer has been directly
affected by the misconduct, to direct the practitioner to pay
compensation of such amount, not exceeding £5,000, as the Tribunal
may specify to the complainer for loss, inconvenience or distress
resulting from the misconduct;”;

10

(b) after subsection (11E) (as inserted by section 38A(2)(d) of this Act), insert—
“(11F) The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend subsection (2)(ca) or (2B)(aa) by
substituting for the amount for the time being specified in that provision such
other amount as they consider appropriate.

15

(11G)A statutory instrument containing an order under subsection (11F) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.”.

20

38A
(1)
25

Review of and appeal against decisions on remitted conduct complaints: cases
other than unsatisfactory professional conduct
In section 54 of the 1980 Act (appeals from decisions of Tribunal in cases other than
unsatisfactory professional conduct)—
(a) after subsection (1), insert—
“(1A) A solicitor, a firm of solicitors or, as the case may be, an incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which any decision by the Tribunal mentioned in subsection (1B) is intimated
to him or, as the case may be, it appeal to the court against the decision.

30

(1B) The decision is—
(a) where the Tribunal was satisfied as mentioned in section 53(1)(a), the
finding that the solicitor has been guilty of professional misconduct;

35

(b) where the Tribunal was satisfied as mentioned in section 53(1)(d), the
finding that the incorporated practice has failed to comply with any
provision of this Act or of any rule made under this Act applicable to the
practice;
(c) in any case falling within paragraph (a) or (b), or where the decision was
made because of the circumstances mentioned in section 53(1)(b) or (c),
any decision under section 53(2) or (5).

40
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(1C) The Council may, before the expiry of the period of 21 days beginning with the
day on which a decision by the Tribunal under section 53(2) or (5) is intimated
to them, appeal to the court against the decision; but the Council may not
appeal to the court against a decision of the Tribunal under section 53(2)(bb).
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43

(1D) Where the Tribunal has found that a solicitor has been guilty of professional
misconduct but has not directed him under section 53(2)(bb) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Tribunal’s finding is intimated to him,
appeal to the court against the decision of the Tribunal not to make a direction
under that subsection.

5

(1E) A complainer to whom the Tribunal has directed a solicitor under section
53(2)(bb) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the court against the amount of the compensation
directed to be paid.

10

(1F) On an appeal under any of subsections (1A) to (1E), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

15

(1G) A decision of the court under subsection (1A), (1B), (1C), (1D), (1E) or (1F)
shall be final.”;
(b) in subsection (2), after paragraph (b) insert “;
(c) the Tribunal has exercised the power conferred by section 53(6B) to
direct that its order shall take effect on the day on which it is intimated to
the solicitor, firm of solicitors or incorporated practice concerned, the
solicitor, firm of solicitors or incorporated practice may, before the
expiry of the period of 21 days beginning with that day, apply to the
court for an order varying or quashing the direction in so far as it relates
to the day on which the order takes effect”;

20

25

(c) after that subsection, insert—
“(2A) In subsections (1D) and (1E), “complainer” has the same meaning as in section
42ZA.
(2B) Subsection (1) does not apply to any element of a decision of the Tribunal to
which subsections (1A) to (1G) and paragraph (c) of subsection (2) apply.

30

(2C) Subsections (1A) to (1G), and paragraph (c) of subsection (2), apply to any
element of a decision of the Tribunal which does not relate to the provision of
advice, services or activities referred to in section 47(2) of the 2006 Act.”.
(2)
35

In section 20 of the 1990 Act (professional misconduct etc. by conveyancing or executry
practitioners)—
(a) after subsection (8), insert—
“(8A) Where the Council are satisfied that a practitioner is guilty of professional
misconduct or that the circumstances referred to in subsection (1)(d) apply as
respects a practitioner, the practitioner may—

40

45

(a) before the expiry of the period of 21 days beginning with the day on
which the finding by the Council to that effect is intimated to him, apply
to the Council for a review by them of the finding;
(b) before the expiry of the period of 21 days beginning with the day on
which the outcome of the review is intimated to him, appeal to the
Tribunal against the decision of the Council in the review; and the
Tribunal may quash or confirm the decision.”;
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(b) after subsection (11), insert—

5

10

15

“(11ZA)Where the Council find that a practitioner is guilty of professional misconduct
or that the circumstances referred to in subsection (1)(d) apply as respects a
practitioner but do not direct him under subsection (2)(ca) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Council’s finding is intimated to him,
apply to the Council for a review by them of their decision not to direct the
practitioner under subsection (2)(ca) to pay compensation.
(11ZB)A complainer to whom the Council have directed a practitioner under
subsection (2)(ca) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, apply to the Council for a review by them of the direction.
(11ZC)The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of the review under subsection (11ZA) or
(11ZB) is intimated to him, appeal to the Tribunal against the decision of the
Council in the review; and the Tribunal may quash, confirm or vary the
decision.”;
(c) in subsection (11A)—
(i)

20

in paragraph (a), after “subsection” insert “(8A)(b) or”;

(ii) after that paragraph, insert—
“(aa) a finding by the Tribunal that a practitioner is guilty of professional
misconduct or that the circumstances mentioned in subsection (1)(d)
apply as respects the practitioner; or”;

25

(iii) for the words “or, as the case may be,” substitute “the finding referred to in
paragraph (aa) or, as the case may be, the decision”;
(d) after that subsection, insert—

30

35

40

45
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“(11B) The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of any appeal under subsection (11ZC) is
intimated to him, appeal to the court against the Tribunal’s decision in the
appeal.
(11C) Where after holding an inquiry into a complaint against a practitioner, the
Tribunal find that he has been guilty of professional misconduct or that the
circumstances referred to in subsection (2A)(b) apply as respects him, but do
not direct the practitioner under subsection (2B)(aa) to pay compensation, the
complainer may, before the expiry of the period of 21 days beginning with the
day on which the Tribunal’s finding is intimated to him, appeal to the court
against the decision of the Tribunal not to make a direction under that
subsection.
(11D) A complainer to whom the Tribunal have directed a practitioner under
subsection (2B)(aa) to pay compensation may, before the expiry of the period
of 21 days beginning with the day on which the direction under that subsection
is intimated to him, appeal to the court against the amount of the compensation
directed to be paid.
(11E) In an appeal under subsection (11C) or (11D), the court may make such order
in the matter as it thinks fit.”.
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PART 3
LEGAL PROFESSION: OTHER MATTERS
39

5

Constitution of Scottish Solicitors’ Discipline Tribunal
(1)

Schedule 4 to the 1980 Act is amended as follows.

(2)

For paragraph 1 substitute—
“1

The Tribunal shall consist of not more than 28 members.

1A

The Tribunal shall consist of equal numbers of—
(a) members (in this Part referred to as “solicitor members”) appointed by
the Lord President, who are solicitors recommended by the Council as
representatives of the solicitors’ profession throughout Scotland; and

10

(b) members (in this Part referred to as “non-lawyer members”) appointed
by the Lord President after consultation with the Scottish Ministers, who
are not—
(i)

solicitors;

(ii) advocates;

15

(iii) conveyancing practitioners or executry practitioners, within the
meaning of section 23 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 (c.40) (“the 1990 Act”);
(iv) persons exercising a right to conduct litigation or a right of
audience acquired by virtue of section 27 of the 1990 Act.

20

25

1B

The validity of any proceedings of the Tribunal is not affected by a vacancy in
membership of the Tribunal nor by any defect in the appointment of a member.

1C

The Scottish Ministers may by order made by statutory instrument amend
paragraph 1 so as to vary the maximum number of members of the Tribunal.

1D

A statutory instrument containing an order made under paragraph 1C is subject
to annulment in pursuance of a resolution of the Scottish Parliament.”.

(3)

In paragraph 2(a), for “lay” substitute “non-lawyer”.

(4)

In paragraph 3, for “lay” substitute “non-lawyer”.

(5)

In paragraph 5—
(a) in sub-paragraph (b), for “1 lay member is” substitute “2 solicitor members are”;

30

(b) for sub-paragraph (c) substitute—
“(c) at least 2 non-lawyer members are present.”;
(c) sub-paragraph (d) is repealed.
(6)
35

40

In paragraph 6, for “lay” substitute “non-lawyer”.
Scottish Solicitors Guarantee Fund: borrowing limit
In paragraph 2(2) of Schedule 3 (Scottish Solicitors Guarantee Fund) to the 1980 Act,
for “£20,000” substitute “£1,250,000”.
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41

Safeguarding interests of clients
(1)

The 1980 Act is amended as follows.

(2)

In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
(a) after subsection (4), insert—
“(4A) Where—

5

(a) a solicitor is restricted by an order of the Tribunal under section 53(5)
from acting as a principal; and
(b) immediately before the restriction the solicitor was a sole solicitor;
the right to operate on, or otherwise deal with, any client account in the name
of the solicitor or the solicitor’s firm shall on the occurrence of those
circumstances vest in the Society (notwithstanding any enactment or rule of
law to the contrary) to the exclusion of any other person until such time as the
Council have approved acceptable other arrangements in respect of the client
account.”;

10

(b) in subsection (5), after the definition of “material date”, insert—

15

““principal” means a solicitor who is a sole practitioner or is a partner in a
firm of two or more solicitors or is a director of an incorporated practice
which is a company or a solicitor who is a member of a multi-national
practice having its principal place of business in Scotland;”.
20

42

Offence for unqualified persons to prepare certain documents
In section 32(2) of the 1980 Act (offence for unqualified persons to prepare certain
documents), after paragraph (e) add “; or
(f) to a member of a body which has made a successful application under
section 25 of the 1990 Act but only to the extent to which the member is
exercising rights acquired by virtue of section 27 of that Act”.

25

43

30

Notaries public to be practising solicitors
(1)

The 1980 Act is amended as follows.

(2)

In section 57(2), after “solicitor” insert “qualified to practise in accordance with section
4”.

(3)

In section 58, after subsection (4) insert—

35

43A

“(5)

Where a person who is a solicitor and a notary public no longer has in force a
practising certificate, the Council shall forthwith remove the person’s name
from the register of notaries public.

(6)

If the person mentioned in subsection (5) becomes qualified to practise as a
solicitor in accordance with section 4, the Council shall restore the person’s
name to the register of notaries public.”.

Regulation of notaries public
After section 59 of the 1980 Act, insert—
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5

47

Rules regarding notaries public

(1)

Subject to subsections (2) and (3), the Council may, if they think fit, make
rules for regulating in respect of any matter the admission, enrolment and
professional practice of notaries public.

(2)

The Council shall, before making any rules under this section—
(a) send to each notary public a draft of the rules; and
(b) take into consideration any representations made by any notary public on
the draft.

(3)

Rules made under this section shall not have effect unless the Lord President,
after considering any representations the Lord President thinks relevant, has
approved the rules so made.

(4)

If a notary public fails to comply with any rule made under this section that
failure may be treated as professional misconduct or unsatisfactory
professional conduct on the part of the solicitor who is the notary public.”.

10

PART 4

15

LEGAL AID
44

Criminal legal aid in solemn proceedings
(1)

The 1986 Act is amended as follows.

(2)

In section 22(1)(b)(i) (automatic availability of criminal legal aid), for “23(1)(a)”
substitute “23A(1)”.

(3)

In section 23 (power of the court to grant legal aid)—

20

(a) paragraph (a) of subsection (1); and
(b) paragraph (a) of subsection (2),
are repealed.
25

(4)

After that section, insert—
“23A
(1)

Criminal legal aid shall be available on an application made to the Board,
where a person is being prosecuted under solemn procedure, if the Board is
satisfied after consideration of the person’s financial circumstances that the
expenses of the case cannot be met without undue hardship to the person or the
person’s dependants.

(2)

The Board shall establish a procedure under which any person whose
application for legal aid under subsection (1) has been refused may apply to the
Board for a review of the application.”.

30

35

Legal aid in solemn proceedings

(5)

In section 25(4) (legal aid in appeals), after “23” insert “, 23A”.

(6)

In section 25AB(4) (legal aid in references, appeals or applications for special leave to
appeal to the Judicial Committee or the Privy Council), after “23” insert “, 23A”.

(7)

In section 30(3)(a) (legal aid in contempt proceedings), after “23” insert “, 23A”.
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Criminal legal aid: conditions and reviews

(1)

Section 24 (legal aid in summary proceedings) of the 1986 Act is amended as follows.

(2)

In subsection (1), for “subsection” substitute “subsections (1A), (2) and”.

(3)

After subsection (1) insert—
“(1A) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

5

(4)

In subsection (2), after “that” insert “—
(a) after consideration of the financial circumstances of the person, the
expenses of the case cannot be met without undue hardship to him or his
dependents;

10

(b)”.
(5)

After subsection (5) insert—
“(5A) The Board shall establish a procedure under which any person receiving
criminal legal aid under this section which is subject to conditions by virtue of
subsection (1A) may apply to the Board for a review of any such condition.”.

15

(6)

In subsection (6)—
(a) the word “has either” is repealed;
(b) at the beginning of paragraph (a) insert “has”;
(c) at the end of paragraph (a) “or” is repealed;

20

(d) at the beginning of paragraph (b) insert “has”;
(e) at the end of paragraph (b) insert “; or
(c) is no longer receiving criminal legal aid in connection with proceedings
because the Board is no longer satisfied as to the matters mentioned in
paragraphs (a) and (b) of subsection (1)”.

25

44B

30

35

Criminal Legal Assistance Register: removal of name following failure to comply
with code

(1)

Section 25D (removal of name from Register following failure to comply with code) of
the 1986 Act is amended as follows.

(2)

In subsection (1), after “be” insert “, or may not have been,”.

(3)

After subsection (4), insert—
“(4A) Where, after carrying out the procedures mentioned in subsection (1) above
and, where a time limit has been set under subsection (3) above, after the
expiry of that time limit, the Board is satisfied that, regardless of whether or
not there is current compliance with the code—
(a) the firm have not complied with the code in a material regard, it may
remove the names of the firm and, subject to subsection (5) below, of
any registered solicitors connected with the firm from the Register;

40
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(b) the solicitor has not complied with the code in a material regard, it may
remove his name from the Register.”.
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(4)

In subsection (5), after “(4)(a)” insert “or (4A)(a)”.

(5)

In subsection (8), after “(4)” insert “or (4A)”.

45

5

49

Register of advice organisations: advice and assistance
(1)

The 1986 Act is amended as follows.

(2)

In section 4(2)(a) (Scottish Legal Aid Fund), after “counsel” insert “or registered
organisation”.

(3)

In section 6 (definitions)—
(a) in subsection (1)—
(i)

in the definition of “advice and assistance” after paragraph (a) insert—

“(aa) oral or written advice provided by an adviser––

10

(i)

on the application of Scots law to any specified categories of
circumstances which have arisen in relation to the person seeking
advice;

(ii) as to any steps which that person might appropriately take having
regard to the application of Scots law to those circumstances;”;

15

(ia) in that definition, after paragraph (b) insert—
“(c) assistance provided to a person by an adviser in taking any steps
mentioned in paragraph (aa)(ii) above, by taking such steps on his behalf
or by assisting him in so taking them;”;
(ii) in the definition of “assistance by way of representation”, after the word
“means” insert “, subject to section 12B(3) of this Act,”;

20

(b) in subsection (2), before the definition of “client” insert—
““adviser” means a person who is approved by a registered organisation
for the purposes of providing advice and assistance on behalf of the
organisation and who is the person by whom advice and assistance is
provided;”.

25

(4)

In section 10 (financial limit)—
(a) in subsection (1)—
(i)

30

after the word “solicitor” where it first occurs insert “or, as the case may
be, adviser”;

(ii) in paragraph (a), after the word “solicitor” insert “or adviser”;
(b) in subsection (3)—
(i)
35

after paragraph (a) insert—

“(aa) any outlays which may be incurred by the registered organisation (which
approved the adviser) in, or in connection with, the providing of the
advice and assistance;”;
(ii) after paragraph (b) insert—

40

“(ba) any fees (not being charges for outlays) which, apart from section 11 of
this Act, would be properly chargeable by the registered organisation
(which approved the adviser) in respect of the advice and assistance;”.
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(5)

In section 12 (payments of fees or outlays otherwise than through clients’
contributions)—
(a) in subsection (3), after the word “solicitor” where it first occurs insert “or, as the
case may be, the registered organisation,”;
(b) in paragraph (d) of that subsection, after “solicitor” insert “or the registered
organisation”.

5

(6)

After section 12, insert—
“Register of advice organisations
12A

10

Register of advice organisations

(1)

The Board shall establish and maintain a register of advice organisations (“the
register of advice organisations”) of organisations approved by the Board as
registered organisations in relation to the provision of advice and assistance by
persons approved by such organisations as advisers.

(2)

A person who—
(a) is a solicitor,

15

(b) is an advocate,
(c) is a conveyancing practitioner or an executry practitioner, within the
meaning of section 23 of the Law Reform (Miscellaneous Provisions)
(Scotland) Act 1990 (c.40),
(d) has acquired any right to conduct litigation or right of audience by virtue
of section 27 of that Act,

20

may not be an adviser.
(3)
25

12B

30

Schedule 1A makes further provision about advisers and registered
organisations, the register of advice organisations, code of practice for advisers
etc.
Advice and assistance

(1)

The Scottish Ministers may by regulations specify categories of circumstances
for the purposes of paragraph (aa) of the definition of “advice and assistance”
in section 6(1) of this Act.

(2)

The power under subsection (1) may specify different categories for different
purposes.

(3)

In this Act––
(a) “advice and assistance” as defined in section 6(1)(c) is limited to the
extent to which it is competent for the adviser to perform any steps on
behalf of the person or by assisting him in so taking them;

35

(b) “assistance by way of representation” as defined in section 6(1) includes
advice and assistance provided by an adviser but only to the extent to
which it is competent for the adviser to perform such steps referred to in
that definition.”.
40

(7)

In section 33 (fees and outlays of solicitors and counsel)—
(a) after subsection (1) insert—
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“(1A) A registered organisation shall be paid out of the Fund in accordance with
section 4(2)(a) of this Act in respect of any fees or outlays properly incurred by
it in respect of the advisers it approves providing advice and assistance under
this Act.”;
(b) in subsection (2), after “counsel” insert “and, in respect of advice and assistance
as mentioned in paragraph (b) of this subsection, advisers”.

5

(8)

In section 41 (interpretation)—
(a) after the definition of “advice and assistance” insert—
““adviser” has the meaning given to it in section 6(2) of this Act;
“adviser code” means the code of practice in relation to the register of
advice organisations for the time being in force under Schedule 1A to
this Act;”;

10

(b) after the definition of “the Register” insert—
““the register of advice organisations” means the register established and
maintained under section 12A of this Act;”;

15

(c) after the definition of “registered firm” insert—
““registered organisation” means an organisation whose name appears on
the register of advice organisations;”.
(9)

After Schedule 1 (Scottish Legal Aid Board) to the 1986 Act, insert—
“SCHEDULE 1A

20

(introduced by section (12A(3))
FURTHER PROVISION IN RELATION TO THE REGISTER OF ADVICE ORGANISATIONS
Register of advice organisations
1 (2)
25

30

An organisation which satisfies the Board that it complies with the relevant
provisions of the adviser code shall be approved by the Board as an
organisation that may approve a person to provide advice and assistance on
behalf of the organisation; and the Board shall make an appropriate entry on
the register of advice organisations.

(2A) An individual may apply for entry on the register of advice organisations as an
organisation; and if the Board is satisfied that the individual complies with the
relevant provisions of the adviser code in relation to an organisation, the Board
shall approve the individual and treat the individual as an organisation for the
purposes of this Schedule.
(3)

The Board must make the register of advice organisations available for public
inspection, without charge, at all reasonable times.

(4)

In this Schedule an “organisation” includes—

35

(a) a firm of solicitors;
(b) an incorporated practice within the meaning of section 34(1A)(c) of the
Solicitors (Scotland) Act 1980 (c.46).
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Applications

5

2 (1)

An application for entry on the register of advice organisations shall be made
in such form as the Board may determine, and shall be accompanied by such
documents as the Board may specify.

(3)

On receipt of an application the Board shall make such enquiries as it thinks
appropriate for the purposes of determining whether the applicant complies
with the relevant provisions of the adviser code.

(4)

The Board may determine an application to be entered on the register of advice
organisations by—
(a) granting the application; or

10

(b) refusing the application.
(5)

Where the Board decides to refuse an application it shall as soon as practicable
thereafter send the applicant, by recorded delivery, a written note of its reasons.

Further provision on applications
15

3 (1)

In determining any application for entry on the register of advice organisations,
the Board may limit the grant of the application to any of the particular
categories of circumstances as specified by virtue of section 12B(1).

(2)

Where the Board limits the grant of an application as mentioned in subparagraph (1), the entry made on the register under paragraph 1(2) must state
the categories in relation to which the organisation is registered; and any
adviser approved by the organisation may provide advice and assistance under
this Act only in relation to those categories.

20

Adviser code
4 (1)
25

(2)

The Board shall prepare a code of practice (an “adviser code”) in relation to
advisers and registered organisations.
The adviser code prepared under sub-paragraph (1) must include—
(a) the conditions to be complied with in order to qualify for registration;
(b) the types of organisations eligible for registration;
(ba) the conditions to be complied with in order for a person to be approved
by a registered organisation as an adviser;

30

(c) the laying down of standards, conduct, practice and training expected in
relation to—
(i)

the provision of advice and assistance by advisers;

(ii) the supervision of such activity by registered organisations;
(d) arrangements for monitoring the activities of advisers and registered
organisations.

35

40
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(3)

The adviser code prepared under sub-paragraph (1) has effect on such date as
the Board may confirm.

(4)

But the adviser code may not have effect unless and until it has been—
(a) approved by the Scottish Ministers; and
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(b) the Board has laid a copy of the prepared code before the Scottish
Parliament.

5

(5)

The Board is to publish the adviser code in such way as, in its opinion, is likely
to bring it to the attention of those interested in it.

(6)

The Board is to—
(a) keep the adviser code under review; and
(b) revise it where appropriate.

10

(7)

The provisions of this paragraph apply in relation to any revision of the adviser
code as they apply in relation to the version originally prepared.

(8)

Registered organisations shall comply with the relevant requirements of the
adviser code.

Monitoring
5

The Board is to monitor—
(a) the provision of advice and assistance and related activities by advisers;
(b) compliance with the adviser code by registered organisations.

15

Removal of name from the register of advice organisations
6 (1)

Where it appears to the Board (whether or not following a complaint made to
it) that a registered organisation may not be, or may not have been, complying
with the adviser code, it shall investigate the matter in such manner as it thinks
fit.

(2)

Where the Board conducts an investigation under sub-paragraph (1) it must
allow the registered organisation concerned the opportunity to make
representations.

(3)

Following an investigation under sub-paragraph (1), the Board may give the
registered organisation concerned an opportunity, within such time as it may
specify, to remedy any defect in the compliance with the adviser code.

(4)

Where, after carrying out the procedures mentioned in sub-paragraph (1) and,
where a time limit has been set under sub-paragraph (3), after the expiry of that
time limit, the Board is satisfied that the registered organisation is not
complying with the adviser code, it shall remove from the register of advice
organisations the name of the organisation.

20

25

30

35

(4A) Where, after carrying out the procedures mentioned in sub-paragraph (1) and,
where a time limit has been set under sub-paragraph (3), after the expiry of that
time limit, the Board is satisfied that, regardless of whether or not there is
current compliance with the code, the registered organisation has not complied
with the code in a material regard, it may remove the name of the organisation
from the register of advice organisations.
(7)

40

Where the Board decides to remove the name of an organisation from the
register of advice organisations in accordance with sub-paragraph (4) it shall as
soon as practicable thereafter send the organisation, by recorded delivery, a
written note of its reasons.


247

54

Legal Profession and Legal Aid (Scotland) Bill
Part 4—Legal aid
Appeals
7 (1)

A decision by the Board to refuse an application under paragraph 2(4)(b) may
be appealed by the applicant to the Court of Session within 21 days of the
receipt of the notification of the Board’s reasons under paragraph 2(5).

(2)

A decision by the Board under paragraph 6(4) or (4A) to remove from the
register of advice organisations the name of a registered organisation may be
appealed to the Court of Session within 21 days of the receipt of the
notification of the Board’s reasons under paragraph 6(7); but the making of an
appeal shall not have the effect of restoring the name to the register of advice
organisations.

(3)

An appeal under sub-paragraph (1) or (2) may be on questions of both fact and
law and the court, after hearing such evidence and representations as it
considers appropriate, may make such order as it thinks fit.”.

5

10

45A
15

Scottish Legal Aid Board: grants for certain purposes

(1)

The 1986 Act is amended as follows.

(2)

In section 4 (Scottish Legal Aid Fund)—
(a) at the beginning of subsection (2)(a) insert “subject to section 4A(13),”;
(b) after subsection (2)(ab) insert—
“(ac) such sums as are, by virtue of section 4A, due out of the Fund to any
person;”;

20

(c) after subsection (3)(ac) insert—
“(ad) any sums recovered from a person in connection with a grant made by
the Board in accordance with section 4A;”.
(3)
25

After that section insert—
“4A

Power of Board to make grants for certain purposes
(1)

The Board may, on an application made to it by any person, make grants of
such amount and subject to such conditions (including conditions as to
repayment) as it may determine to the person in respect of—
(a) any of the matters mentioned in subsection (2);
(b) any of the purposes mentioned in subsection (3).

30

(2)

The matters are—
(a) any civil legal aid or advice and assistance in relation to civil matters
provided, or to be provided, by any solicitor or counsel;
(b) any advice and assistance provided, or to be provided, by any adviser;
(c) any advice or assistance (not falling within paragraphs (a) or (b))
provided, or to be provided, by any person, which is connected to civil
matters.

35

40
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(3)

The purposes are facilitating, supporting and developing the provision of any
of the matters referred to in subsection (2).

(4)

The Scottish Ministers must specify a limit to the total amount that may be
paid out of the Fund by virtue of subsection (1).
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(5)

In specifying any limit under subsection (4) the Scottish Ministers must specify
the period in relation to which that limit applies.

(6)

Any grant made under subsection (1) must be made in accordance with an
approved plan.

(7)

The Board must prepare and publish a plan as to the criteria which the Board
will apply in considering whether or not to make such a grant; and the Board
must submit the plan to the Scottish Ministers for approval.

(8)

The Scottish Ministers may approve a plan submitted to them under subsection
(7) with or without modification.

(9)

The Scottish Ministers may at any time—
(a) approve a modification of an approved plan proposed by the Board or
withdraw approval of such a plan or modification;
(b) require the Board to prepare and publish a plan under subsection (7).

(10) An application under subsection (1) must include such information as the
Board may reasonably require.

15

(11) In preparing and publishing the plan under subsection (7) the Board must do so
in accordance with such directions as the Scottish Ministers may give.
(12) Any money due to a person by virtue of this section shall be paid to the person
by the Board out of the Fund.
(13) Any money paid to a person under subsection (1) as provided in subsection
(12), in respect of—

20

(a) any civil legal aid or advice and assistance provided by any solicitor or
counsel;
(b) any advice and assistance provided by an adviser,
shall be taken to be a payment in accordance with this Act; and no other
payment may be made out of the Fund in respect of that civil legal aid or, as
the case may be, advice and assistance.

25

(14) In this section, “approved plan” means a plan approved, for the time being, by
the Scottish Ministers under subsection (8); and includes any part or
modification of the plan so approved.

30

(15) Sections 8, 10, 11 and 33 of this Act do not apply to advice and assistance
provided by virtue of a grant under subsection (1).
(16) Sections 14, 15, 17 and 33 of this Act do not apply to civil legal aid provided
by virtue of a grant under subsection (1).
(17) Subsections (15) and (16) do not prejudice the making of any condition by
virtue of subsection (1).”.

35

45B

Availability of civil legal aid for defamation or verbal injury

(1)

The 1986 Act is amended as follows.

(2)

In section 14 (availability of civil legal aid), after subsection (1B) insert—
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“(1C) In the case of proceedings described in paragraph 1 of Part II of Schedule 2 to
this Act, civil legal aid shall be available to a person only if, in addition to the
requirements which have to be met under subsection (1) and section 15 of this
Act and subject to paragraph 2 of Part II of Schedule 2, such criteria as may be
set out by the Scottish Ministers in directions given to the Board are met.

5

(1D) A direction given under subsection (1C) may—
(a) include criteria in respect of which the Board may require to satisfy
itself;
(b) make different provision for different purposes;
(c) be varied or revoked at any time.

10

(1E) Where the Scottish Ministers give a direction under subsection (1C)—
(a) the Board must comply with it;
(b) the Scottish Ministers must arrange for the direction to be published in
such manner as they consider appropriate.”.
15

(3)

In Part II of Schedule 2 (excepted proceedings)—
(a) in paragraph 1, after “to” insert “section 14(1C) and”;
(b) in paragraph 2, the words “, and legal” to the end are repealed.

45C

20

Civil legal aid: conditions and reviews

(1)

Section 14 (availability of civil legal aid) of the 1986 Act is amended as follows.

(2)

In subsection (1), for “subsection” substitute “subsections (1F) and”.

(3)

After subsection (1E) (inserted by section 45B(2) of this Act), insert—
“(1F) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.
(1G) The Board shall establish a procedure under which any person receiving civil
legal aid under this section which is subject to conditions by virtue of
subsection (1F) may apply to the Board for a review of any such condition.”.

25

45D
(1)

Solicitors employed by the Scottish Legal Aid Board
In section 4 (Scottish Legal Aid Fund) of the 1986 Act, after subsection (2)(a) insert—
“(aza)any expenses incurred by the Board in connection with the provision by
solicitors employed by it by virtue of section 27(1) of this Act of—

30

(i)

advice and assistance in relation to civil matters;

(ii) civil legal aid;
(iii) any services as are mentioned in section 26(2) of this Act;”.
35

(2)

In section 26 (employment to which Part V applies)—
(a) in subsection (2)—
(i)

the word “local” is repealed;

(ii) in paragraph (a), for “its function” substitute “any function it has”;
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(b) in subsection (3)(a)—
(i)

the word “local” is repealed;

(ii) after “concerned” insert “(whether wholly or partly)”.
(3)

In section 27 (arrangements for employment to which Part V applies) of that Act—
(a) after subsection (1), insert—

5

“(1A) The provisions of paragraph 8 of Schedule 1 to this Act shall apply to solicitors
employed by the Board by virtue of subsection (1) as they apply to employees
appointed by the Board under that paragraph.”;
(b) subsections (2) and (3) are repealed.
10

46

Contributions, and payments out of property recovered
(1)

The 1986 Act is amended as follows.

(2)

In section 4 (Scottish Legal Aid Fund) in subsection (2), after paragraph (ab) insert—
“(aba)any sums repayable to a person in accordance with section 17(2C) of
this Act;”.

15

(3)

In section 17 (contributions, and payments out of property recovered), after subsection
(2B) insert—
“(2C) If the total contribution to the Fund made by a person in respect of any
proceedings exceeds the net liability of the Fund on the person’s account, the
excess shall be repaid to the person.
(2D) Nothing in subsection (2B) shall prejudice the power of the court to allow any
damages or expenses to be set off.

20

(2E) In this section, the reference to a “net liability of the Fund” on a legally
assisted person’s account is a reference to the aggregate amount of—
(a) the sums paid or payable to a solicitor or counsel out of the Fund on the
person’s account, in respect of the proceedings in question; and

25

(b) any sums paid or payable to a solicitor, counsel or registered
organisation (in respect of the advisers it approves) out of the Fund on
the person’s account, for advice and assistance in connection with the
proceedings in question or any matter to which those proceedings relate,
being sums not recouped by the Fund out of expenses in respect of those
proceedings, or as a result of any right which the person may have to be
indemnified against such expenses.

30

(2F) Where the solicitor for a legally assisted person is employed by the Board for
the purposes of Part V of this Act, references in subsection (2E) to sums
payable out of the Fund include references to sums which would have been so
payable had the solicitor not been so employed.”.

35

46A

40

Regulations under section 36 of 1986 Act

(1)

Section 36 (regulations) of the 1986 Act is amended as follows.

(2)

After paragraph (c) of subsection (2) insert—
“(ca) make provision allowing the Board to determine—
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(i)

the matters which, subject to subsection (2A), are or are not to be
treated as distinct matters for the purposes of advice and
assistance;

(ii) on a case by case basis, matters which may be treated as if they
were distinct matters for the purposes of advice and assistance;”.

5

(3)

After subsection (2) insert—
“(2A) Regulations made under this section which include provision as mentioned in
subsection (2)(ca)(i) must include provision to the effect that—
(a) any determination by the Board as to the matters which are or are not to
be so treated as distinct matters may only be made after consultation with
the Law Society;

10

(b) where a matter has been determined by the Board to be so treated as a
distinct matter, the Board may not determine that the matter is no longer
to be so treated unless the Scottish Ministers consent.”.

PART 5

15

GENERAL
47

Advice, services or activities to which Act does not apply
(1)

Nothing in this Act applies to—
(a) any element of a complaint relating to;
(b) the provision by a practitioner of,

20

the advice, services or activities mentioned in subsection (2).
(2)

The advice, services or activities are—
(a) activities carried out by virtue of a group licence issued under section 22(1)(b) of
the Consumer Credit Act 1974 (c.39);
(b) activities of an insolvency practitioner within the meaning of Part 13 of the
Insolvency Act 1986 (c.45);

25

(ba) activities mentioned in paragraph (a) of paragraph 5(1) of Schedule 3 to the
Financial Services Act 1986 (c.60);
30

(c) immigration advice or immigration services, both within the meaning of section
82(1) of the Immigration and Asylum Act 1999 (c.33);

35

(ca) regulated activity within the meaning of section 22 of the Financial Services and
Markets Act 2000 (c.8), other than activity falling within paragraph (d) below, in
respect of which the Financial Services Authority has by virtue of Part 20 of that
Act arranged for its regulatory role to be carried out by the Law Society of
Scotland;
(d) exempt regulated activities within the meaning of section 325(2) of the Financial
Services and Markets Act 2000 (c.8).
(3)
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In subsection (1), “complaint” and “practitioner” have the same meanings as in section
34.
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5

59

Ancillary provision
(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes, or in consequence, of this Act.

(2)

An order under this section may—
(a) make different provision for different purposes;
(b) modify any enactment, instrument or document.

49

Regulations or orders
(1)

10

Any power conferred by this Act on the Scottish Ministers to make orders or
regulations—
(a) must be exercised by statutory instrument;
(b) may be exercised so as to make different provision for different purposes.

(2)

A statutory instrument containing an order or regulations made under this Act (except an
order made under section 52(2)) is, subject to subsection (3), subject to annulment in
pursuance of a resolution of the Parliament.

(3)

A statutory instrument containing—

15

(a) an order under section 8(7), 16(8), 17(1), (3) or (4);
(b) regulations under section 31(1), 36 or 37;
(c) an order under—
(i)

20

section 48(1) containing provisions which add to, replace or omit any part
of the text of an Act;

(ii) paragraph 2(7) of schedule 1,
is not to be made unless a draft of the instrument has been laid before, and approved by
resolution of, the Parliament.
25

50

Interpretation
In this Act—
“the 1980 Act” means the Solicitors (Scotland) Act 1980 (c.46);
“the 1986 Act” means the Legal Aid (Scotland) Act 1986 (c.47);
“the 1990 Act” means the Law Reform (Miscellaneous Provisions) (Scotland) Act
1990 (c.40).

30

51

Minor and consequential modifications
Schedule 4 makes—
(a) minor modifications;
(b) modifications consequential on the provisions of this Act.

35

52

Short title and commencement
(1)

This Act may be cited as the Legal Profession and Legal Aid (Scotland) Act 2006.
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(2)

The provisions of this Act, except this section and sections 34, 49 and 50 come into
force on such day as the Scottish Ministers may by order appoint.

(3)

Different days may be appointed under subsection (2) for different purposes.
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SCHEDULE 1
(introduced by section 1(2))
THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Status
5

1 (1)
(2)

10

The Commission is a body corporate.
The Commission is not to be regarded as a servant or agent of the Crown, or having any
status, immunity or privilege of the Crown, nor are its members or its employees to be
regarded as civil servants, nor its property as property of, or held on behalf of, the
Crown.

Membership of the Commission
2 (1)

The Commission is to consist of the following members—
(a) a person to chair the Commission (“the chairing member”); and
(b) 8 other members.

15

20

(2)

Members are appointed by the Scottish Ministers.

(3)

The chairing member and 4 other members of the Commission must be members (in this
schedule referred to as “non-lawyer members”) who are not within any of the categories
mentioned in sub-paragraph (6).

(4)

There must be 4 members of the Commission (in this schedule referred to as “lawyer
members”) who are within any of the categories mentioned in sub-paragraph (6).

(5)

Of the lawyer members 3 must have practised within any, or any combination, of the
categories mentioned in sub-paragraph (6) for at least 10 years.

(6)

The categories are—
(a) solicitors;
(b) advocates;
(c) conveyancing practitioners or executry practitioners;

25

(d) persons exercising a right to conduct litigation or a right of audience acquired by
virtue of section 27 of the 1990 Act.
(7)

The Scottish Ministers may, subject to sub-paragraphs (8) and (9), by order amend—
(a) sub-paragraph (1)(b) to alter the number of other members referred to there;
(b) sub-paragraph (3) to alter the number of other members referred to there;

30

(c) sub-paragraph (4) to alter the number of members referred to there;
(d) sub-paragraph (5) to alter the number of lawyer members referred to there.

35

(8)

The number of non-lawyer members must be greater than the number of lawyer
members.

(9)

The number of—
(a) non-lawyer members must be no fewer than 4 and no greater than 8;
(b) lawyer members must be no fewer than 3 and no greater than 7.
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Terms of appointment etc.
3 (1)

Subject to sub-paragraph (1A), each member is to be appointed for a period of 5 years.

(1A) Appointments that constitute the Commission for the first time are to be in accordance
with sub-paragraph (1B).
(1B) Each member is to be appointed for a period of not less than 4 years and not exceeding 6
years.

5

(2)

A member—
(a) may by giving notice in writing to the Scottish Ministers resign office as a
member of the Commission;
(b) otherwise, holds and vacates office in accordance with the terms and conditions of
appointment.

10

(3)
4
15

A person is, on ceasing to be a member, eligible for reappointment for a single further
period; but not before a period of 3 years has elapsed.
In appointing members, the Scottish Ministers are to have regard to the desirability of
including—
(a) persons who have experience of, and have shown capacity in—
(i)

consumer affairs or complaints handling;

(ii) the provision of advice to members of the public on or in relation to such
matters;
(b) persons who have experience of, and shown capacity in, the practice and
provision of legal education and training;

20

(c) persons who have experience of, and shown capacity in—
(i)

civil or criminal proceedings;

(ii) court procedures and practice generally;
(iii) the practice and provision of other legal services;

25

(iv) the monitoring of legal services;
(d) persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of the Commission’s
functions.
30

Removal of members
5 (1)

Subject to sub-paragraph (1A), the chairing member may, by written notice, remove a
member from office if the chairing member is satisfied as regards any of the following
matters—
(a) that the member becomes insolvent;

35

(b) that the member—
(i)

has been absent from meetings of the Commission for a period longer than
6 consecutive months without the permission of the Commission;

(ii) has been convicted of a criminal offence;
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(iii) is otherwise unable or unfit to discharge the functions of a member or is
unsuitable to continue as a member.
(1A) The chairing member may not remove a member from office without the agreement of
the Lord President of the Court of Session (“the Lord President”).
5

(1B) The Lord President may, by written notice, remove the chairing member from office if
the Lord President is satisfied as regards any of the matters mentioned in sub-paragraph
(1)(a) or (b).
(2)

For the purpose of sub-paragraph (1)(a) a member becomes insolvent on—
(a) the approval of a voluntary arrangement proposed by the member;
(b) being adjudged bankrupt;

10

(c) the member’s estate being sequestrated;
(d) entering into a debt arrangement programme under Part 1 of the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17) as the debtor;
(e) granting a trust deed for creditors.
15

Disqualification from membership
6 (1)

A person is disqualified from appointment, and from holding office, as a member of the
Commission if that person is—
(a) a member of the House of Commons;
(b) a member of the Scottish Parliament;
(c) a member of the European Parliament.

20

(2)

A person who has held any of the offices set out in sub-paragraph (1)(a) to (c) is also
disqualified from appointment as a member of the Commission for a period of one year
starting from the day on which the person last held any of those offices.

Remuneration, allowances and pensions for members
25

7 (1)

The Commission is to pay to its members such remuneration as the Scottish Ministers
may in each case determine.

(2)

The Commission is to pay to its members such allowances as the Scottish Ministers may
in each case determine.

(3)

The Commission may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment;

30

(b) make payments towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be a member of the Commission, as the Commission may determine.
35

(4)

The reference in sub-paragraph (3) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
office.
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Chief executive and other employees
8 (1)

The Commission is to employ a chief executive.

(2)

The chief executive is, with the approval of the Scottish Ministers, to be appointed by
the Commission on such terms and conditions as the Commission may, with such
approval, determine.

(3)

The Commission may (subject to any directions given under sub-paragraph (4)) appoint
such other employees on such terms and conditions as the Commission may determine.

(4)

The Scottish Ministers may give directions to the Commission as regards the
appointment of employees under sub-paragraph (3) (including the number of
appointments) and as regards terms and conditions of their employment.

(5)

The Commission must comply with directions given to it under sub-paragraph (4).

(6)

The Commission may, with the approval of the Scottish Ministers—

5

10

(a) pay or make arrangements for the payment;
(b) make payments towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the payment,

15

of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of it, as the Commission may determine.
(7)
20

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Accountable officer
9 (1)
(2)

The chief executive is the accountable officer for the purposes of this paragraph.
The functions of the accountable officer are—
(a) signing the accounts of the expenditure and receipts of the Commission;
(b) ensuring the propriety and regularity of the finances of the Commission;

25

(c) ensuring that the resources of the Commission are used economically, efficiently
and effectively;
(d) the duty mentioned in sub-paragraph (3).
(3)
30

The duty is, where the accountable officer is required by the Commission to act in some
way but considers that to do so would be inconsistent with the proper performance of
the functions specified in sub-paragraph (2)(a) to (c), to—
(a) obtain written authority from the Commission before taking the action;
(b) send a copy of the authority as soon as possible to the Auditor General for
Scotland.

35

Procedure
10 (1)

Subject to sub-paragraph (2)—
(a) any quorum of the Commission as contained in rules made under section 23(1)
must consist of a greater number of non-lawyer members than lawyer members;
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(b) the chairing member must, if present, chair meetings of the Commission or any
committee of the Commission;
(c) if the chairing member is not available to be present at a meeting of the
Commission or any committee of the Commission, the chairing member is to
appoint another non-lawyer member to chair the meeting or committee;

5

(d) the chairing member has a casting vote; and any person appointed by that member
under sub-sub-paragraph (c) has a casting vote for the purposes of that
appointment;
(e) the validity of any proceedings of the Commission, or any of its committees, is
not affected by a vacancy in membership nor by any defect in the appointment of
a member.

10

(2)

Sub-paragraph (1) does not apply to a determination committee established under
paragraph 11(1)(a).

Committees
15

11 (1)

The Commission—
(a) must establish one or more determination committees in accordance with rules
made under section 23(1) for the purpose of exercising any functions mentioned
in paragraph 13(1A) which a determination committee is authorised by the
Commission to exercise;
(b) may establish other committees for any other purposes relating to its functions.

20

(2)

Subject to sub-paragraph (3)—
(a) the Commission is to determine the composition of its committees;
(b) any quorum of a committee as contained in rules made by virtue of section 23
must consist of a greater number of non-lawyer members than lawyer members;
(c) a committee of the Commission is to comply with any directions given to it by the
Commission.

25

(3)

Sub-paragraph (2) does not apply to a determination committee established under subparagraph (1)(a).

General powers
30

12 (1)

(2)

The Commission may do anything which appears to it to be necessary or expedient for
the purpose of, or in connection with, or appears to it to be conducive to, the exercise of
the Commission’s functions.
In particular the Commission may—
(a) enter into contracts;

35

(b) with the consent of the Scottish Ministers, borrow money;
(c) with the consent of the Scottish Ministers, acquire and dispose of land;
(d) obtain advice or assistance from any person who, in the Commission’s opinion, is
qualified to give it.
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(3)

The Commission may pay to any person from whom advice or assistance is obtained
such fees, remuneration and allowances as the Commission may, with the approval of
the Scottish Ministers, determine.

Delegation of functions
5

13 (1)

The Commission may, subject to sub-paragraphs (1A), (2) and (3), authorise—
(a) the chief executive;
(b) any of its committees;
(ba) any of its members;
(c) any of its other members of staff,
to exercise such of its functions (to such extent) as it may determine.

10

(1A) The Commission may authorise—
(a) the function of deciding under section 2(2)(a) whether a complaint is frivolous or
vexatious to be exercised only by any of its committees or by one of the
Commission’s members;
(b) the function of deciding under section 2A(1) whether—

15

(i)

any element of a complaint is capable of being dealt with under a specified
regulatory scheme;

(ii) the extent (if any) to which the Commission is able to take the preliminary
steps referred to in section 2(2) in relation to the complaint and to deal with
it under Part 1,

20

to be exercised only by one of the Commission’s members;
(c) the function of deciding whether any element of a complaint is about the exercise
of discretion by any Crown Counsel or procurator fiscal in relation to the
prosecution of crime or investigation of deaths to be exercised only by one of the
Commission’s members;

25

(d) the following functions to be exercised only by a determination committee—
(i)

the making of a determination under section 7(1);

(ii) the making of a determination or direction under section 8(2);
(iii) the making of any decision or the publication of a report under section 9A;
(iv) the making of a decision under section 15(2);

30

(v) the making of a direction under section 16(6).
(2)

The Commission may not authorise the exercise of any of the following functions under
sub-paragraph (1)—
(a) the approval of annual reports and accounts;

35

(b) making of rules under section 23(1);
(c) determining the amount of the annual general levy and the complaints levy under
section 20(1);
(d) the approval of any budget or other financial plan.
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Sub-paragraph (1) does not affect the responsibility of the Commission for the exercise
of its functions.

Location of office
14 (1)

Subject to sub-paragraph (2), the Commission’s determination of the location of the
Commission’s office premises is subject to the approval of the Scottish Ministers.

(2)

The Scottish Ministers may direct the Commission as to the location of the
Commission’s office premises; and the Commission must comply with any such
direction.

5

Accounts
10

15 (1)

The Commission must—
(a) keep proper accounts and accounting records;
(b) prepare in respect of each financial year a statement of accounts; and
(c) send the statement of accounts to the Scottish Ministers,
in accordance with such directions as the Scottish Ministers may give.

15

20

(2)

The Scottish Ministers must send the statement of accounts to the Auditor General for
Scotland for auditing.

(3)

If requested by any person, the Commission is to make available at any reasonable time,
without charge, in printed or electronic form, their audited accounts, so that they may be
inspected by that person.

Reports
16 (1)

As soon as practicable after the end of each financial year, the Commission must
prepare a report on—
(a) the discharge of the Commission’s functions during that year; and
(b) such action the Commission proposes to take in the following year in pursuance of
its functions.

25

(2)

The Commission must—
(a) send a copy of the report to the Scottish Ministers; and
(b) publish the report.

(3)

In preparing and publishing the report the Commission must do so in accordance with
such directions as the Scottish Ministers may give.

(4)

The Scottish Ministers must lay a copy of the report before the Parliament.

(5)

The Commission may publish such other reports on matters relevant to the functions of
the Commission as it considers appropriate.

30
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SCHEDULE 2
(introduced by sections 13(4) and 28(4))
FURTHER POWERS OF COMMISSION UNDER SECTION 13 OR 28

1

Where the Commission—
(a) gives notice under subsection (1) of section 13 to any person having possession or
control of any documents mentioned in subsection (3) of that section;

5

(aa) gives notice under section 13(3A) to any person having possession or control of
any documents mentioned in subsection (3C) of that section;
(b) requires any person under section 28(1) or (3) to provide it with information or
documents referred to in that section,

10

and the person refuses or fails to produce or deliver any of the documents or the
information within the time specified in the notice or requirement or to cause them to be
so produced or delivered, the Commission may apply to the court for an order requiring
the person to produce or deliver the documents or information or to cause them or it to
be produced or delivered to the person appointed at the place fixed by the Commission
within such time as the court may order.

15

2

Where the Commission takes possession of any such documents or information which
have or has been produced or delivered to it, it must––
(a) in the case mentioned in paragraph 1(a) or (b), without delay serve on the
practitioner against whom the complaint is made, and any other person to whom
the notice was given or requirement made;

20

(b) in the case mentioned in paragraph 1(aa), without delay serve on the complainer,
a notice giving particulars and the date on which it took possession.
3

Before the expiry of the period of 14 days after service of a notice under paragraph 2 the
person on whom the notice has been served may apply to the court for an order directing
the Commission to return such documents or information to the person from whom they
were received by the Commission or to such other person as the applicant may request;
and on the hearing of any such application the court may make the order applied for or
such other order as it thinks fit.

4

If no application is made to the court under paragraph 3, or if the court on any such
application directs that the documents or information in question remain in the custody
or control of the Commission, the Commission may make enquiries to ascertain the
person to whom they belong and may deal with the documents or information in
accordance with the directions of the person.

25

30

SCHEDULE 3
(introduced by section 23(2))

35

RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE
Provision which must be included
1
40

The rules as to the Commission’s practice and procedure made under section 23(1) must
include provision—
(a) regulating the making to the Commission of complaints under Part 1, including—
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(i)

69

when a complaint is to be regarded as made for the purposes of the Part;

(ii) the eligibility of persons to make such complaints on behalf of other
persons (whether living or not);
(aa) requiring the Commission not to—
5

(i)

investigate a services complaint by virtue of section 7;

(ii) remit a conduct complaint to a relevant professional body under section
5(a) or 11(5)(a);
(iii) investigate a handling complaint by virtue of section 15,
10

unless the complainer has, for the purposes of Parts 1 and 2 of this Act, waived
any right of confidentiality in relation to the matters to which the complaint
relates;
(b) regulating the handling by it of complaints under Part 1;
(ba) regulating the proposal by the Commission under section 7(2) of a settlement of a
complaint and how an accepted settlement is to be constituted;

15

(c) requiring the Commission to have regard to the Convention rights in deciding
whether—
(i)

to hold a hearing in relation to a complaint being dealt with by it under Part
1;

(ii) such a hearing should be in public or private;
20

(e) as to when reasons are to be given (in circumstances where they are not required
by this Act to be given)—
(i)

25

for the Commission’s determinations,
recommendations under Part 1;

directions,

decisions

or

(ii) in respect of what matters relating to the determinations, directions,
decisions or recommendations;
(f) as to the membership of a determination committee, including in particular
provision requiring––
(i)

30

35

40

that any such committee has at least 3 members, of which the majority are
non-lawyer members of the Commission;

(ia) that any such committee is chaired by a lawyer member of the Commission;
(ii) where the Commission has under section 7(2) proposed a settlement as
respects a complaint and the settlement has not been accepted as mentioned
in section 7(4), that the members of the committee determining the
complaint under section 7(1) or making a determination or direction under
section 8(2), by virtue of paragraph 13(1A) of schedule 1, must not have
been involved in the formulation or making by the Commission of the
proposed settlement;
(ga) as to the charging of interest at such rate (if any) as may be specified by the
Scottish Ministers by order under section 18(3)(b) on any amount of the annual
general levy due to be paid to the Commission by a relevant professional
organisation under section 18(2)(b) from the date the amount is due under the
rules until it is paid;
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(gb) as to the charging of interest at such rate (if any) as may be specified by the
Scottish Ministers by order under section 19(3)(b) on any amount of the
complaints levy due to the Commission from the date the amount is due under the
rules until it is paid;
(h) subject to schedule 1, regulating its own meetings (including any quorum) and
that of its committees.

5

Provision which may in particular be included
2
10

The rules as to the Commission’s practice and procedure made under section 23(1) may
in particular include provision—
(a) fixing time limits for the making of complaints against practitioners or relevant
professional organisations or the stages of its investigation under Part 1;
(b) as to—
(i)

extension of any time limit fixed by it under the rules;

(ii) the circumstances in which such extension may be made;
15

(c) as to the circumstances in which the Commission is not prevented by section 3(2)
from taking the steps and further action referred to in that section in relation to a
complaint which is made prematurely (within the meaning of section 3(4));
(d) as to—
(i)

20

the evidence which may be required or admitted;

(ii) the extent to which it may be oral or written;
(iii) the consequences of a person’s failure to produce any information or
document which the person has been required to produce;
(da) as to the circumstances in which the Commission may rely on—
(i)

25

with the agreement of the body concerned, findings in fact of a relevant
professional organisation, the Scottish Solicitors’ Discipline Tribunal or
such other body as the Scottish Ministers may by order specify which has
disciplinary functions;

(ii) previous findings in fact of the Commission;
(e) securing that a procedural defect in relation to—
30

(i)

the making of;

(ii) the Commission dealing with,
a complaint under Part 1 is not to have an effect under the Part where the
Commission considers that appropriate in the interests of fairness;
35

(f) as to the collection of the amount of the annual general levy to be paid to it by the
relevant professional organisations and of any complaints levy due to it by
practitioners;
(g) as to the recovery by it from the relevant professional organisations of the annual
general levy due to be paid to it by them and from practitioners of any complaints
levy due by them;

40
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71

waive a portion of the annual general levy which would otherwise be
payable under section 18(1);

(ii) refund any portion of an amount paid under that section;
(i) as to the circumstances in which the Commission may waive the requirement
under section 19(1) to pay the complaints levy in any case;

5

(j) as to the calculation of the total amount of the annual general levy each relevant
professional organisation is due to collect under section 18(2)(a) in respect of each
financial year and notification of each such organisation of the amount so
calculated by the Commission.
10

3

In this schedule—
“lawyer member” has the meaning given by paragraph 2(4) of schedule 1;
“non-lawyer member” has the meaning given by paragraph 2(3) of that schedule.
SCHEDULE 3A
(introduced by section 35A)
FURTHER POWERS OF RELEVANT PROFESSIONAL ORGANISATIONS UNDER SECTION 35A

15

1

Where a relevant professional organisation gives notice—
(a) under section 35A(1)(a) to any person having possession or control of any
documents mentioned in subsection (3) of that section;
(b) under section 35A(1)(b) to any person having possession or control of any
documents mentioned in subsection (5) of that section,

20

and the person refuses or fails to produce or deliver any of the documents within the
time specified in the notice or to cause them to be so produced or delivered, the relevant
professional organisation may apply to the court for an order requiring the person to
produce or deliver the documents or to cause them to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.

25

2

Where a relevant professional organisation takes possession of any such documents
which have been produced or delivered to it, it must—
(a) in the case mentioned in paragraph 1(a), without delay serve on the practitioner
against whom the complaint is made, and any other person to whom the notice
was given;

30

(b) in the case mentioned in paragraph 1(b), without delay serve on the complainer,
a notice giving particulars and the date on which it took possession.
3
35

Before the expiry of the period of 14 days after service of a notice under paragraph 2 the
person on whom the notice has been served may apply to the court for an order directing
the relevant professional organisation to return such documents to the person from
whom they were received by the relevant professional organisation or to such other
person as the applicant may request; and on the hearing of any such application the court
may make the order applied for or such other order as it thinks fit.
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4

If no application is made to the court under paragraph 3, or if the court on any such
application directs that the documents in question remain in the custody or control of the
relevant professional organisation, the relevant professional organisation may make
enquiries to ascertain the person to whom they belong and may deal with the documents
in accordance with the directions of that person.

5

SCHEDULE 4
(introduced by section 51)
MINOR AND CONSEQUENTIAL MODIFICATIONS
Solicitors (Scotland) Act 1980 (c.46)
10

1 (1)
(2)

The 1980 Act is amended as follows.
In section 3A(5) (discharge of functions of Council of Law Society)—
(a) in paragraph (a)—
(i)

at the beginning, insert “that”;

(ii) for the word “, or”, substitute “;
(aa) that under section 35(2) of the 2006 Act of determining what action to
propose, or take, as respects a conduct complaint remitted to them under
section 5(a) or 11(5)(a) of that Act;

15

(ab) that under—
(i)
20

section 42ZA(1) of this Act or section 20ZA(1) of the 1990 Act of
determining whether or not to uphold a conduct complaint so
remitted which suggests unsatisfactory professional conduct;

(ii) section 42ZA(3)(b) of this Act or section 20ZA(2)(b) of the 1990
Act of determining what steps to take when upholding such a
conduct complaint;
(ac) that under section 51(1) of this Act of determining whether or not to
make a complaint to the Tribunal as respects a conduct complaint so
remitted which suggests professional misconduct;

25

(ad) that”;
(iii) the words “the functions” are repealed;
(b) in paragraph (b)—

30

(i)

before “under” insert “that”;

(ii) the words “, the functions” are repealed.
(3)
35

In section 15(2) (discretion of Council in special cases as respects application for
practising certificate)—
(za) in paragraph (d), after the word “under” insert “section 42ZA(4)(b) or”;
(a) in paragraph (i)—
(i)
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(ii) in sub-paragraph (i), for the words “relating to his conduct of the business
of a client” substitute “the Council are investigating a conduct complaint
remitted to them under section 5(a) or 11(5)(a) of the 2006 Act,”;
(iii) in sub-paragraph (ii), at the beginning insert “after a complaint has been
made”.

5

10

15

(4)

In section 20(2) (Council’s duty to supply lists of solicitors holding practising
certificates), after the words “55(1)(ba)” insert “or (bb)”.

(6)

In section 25A (rights of audience of solicitors in Court of Session etc.), after subsection
(14), insert—
“(14A)Where the Commission makes a determination under section 7(1) of the 2006
Act upholding a services complaint against a solicitor, the Council may, if they
consider that the complaint has a bearing on his fitness to exercise any right of
audience held by him by virtue of this section and that it is appropriate to do
so, suspend or revoke the right.”.

(6A) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—
“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;

20

(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.
(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.

25

30

(6B) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.
(6C) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct.”.
(6D) In section 38 (powers where dishonesty alleged), after subsection (3) insert—
“(4) This section does not apply to any element of dishonesty other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.

35

(6E) In section 39 (powers where undue delay alleged), after subsection (2), insert—
“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.
(6F) In section 39A (powers where excessive fees etc. charged), after subsection (9) insert—

40

“(10) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (2);
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(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (3);
(iii) the court makes an order under subsection (8); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.

5

(6G) In section 40 (powers where failure to comply with accounts rules, etc.), after subsection
(4), insert—
“(5) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

10

they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (2);
(iii) the court makes an order under subsection (3); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.

15

(6H) In section 42C (powers to examine documents and demand explanations in connection
with complaints)—
(a) in subsection (3), for the words “documents specified in section 38(2)” substitute
“following documents—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;

20

(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice or one of its employees is a
sole trustee or of which the practice is a co-trustee only with one or more
of its employees.”;

25

30

(b) in subsection (4), for the words “section 38” in each place where they occur
substitute “sections 38, 45 and 46”;
(c) after that subsection, insert—
“(5)

35

This section does not apply to any element of professional misconduct other
than that involving the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

(6I) In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.
(6J) In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
(a) for subsection (3), substitute—

40
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(a) require the production or delivery to any person appointed by them at a
time and place fixed by them of the documents mentioned in subsection
(3B);
(b) take possession of all such documents; and
5

10

(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm or,
as the case may be, the incorporated practice without the leave of the
court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;

15

(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice is a sole trustee or of which
the practice is a co-trustee only with one or more of its employees.”;
(b) after subsection (4A) (as inserted by section 41(2)(a) of this Act), insert—

20

“(4B) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (3A).”.
(6K) In section 46 (safeguarding interests of clients in certain other cases)—
(a) in each of subsections (2) and (3) for the words from “the provisions of section
38” to the end, substitute—

25

“the Council may do any of the things mentioned in subsection (3A)”;
(b) after subsection (3), insert—
“(3A) The things are to—

30

(a) require the production or delivery to any person appointed by the
Council at a time and a place fixed by them of the documents mentioned
in subsection (3B);
(b) take possession of all such documents; and

35

(c) apply to the court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm
without the leave of the court and the court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm;

40

(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which he is a sole trustee or is a co-trustee only
with one or more of his employees.”;
(c) after subsection (4), insert—
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“(4A) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (2) or (3).”.
(6L) In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—

5

10

“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.
(6M) In section 52 (procedure on certain complaints and appeals to Tribunal)—
(a) in the section title, after the word “complaints” insert “and appeals”;
(b) in subsection (1), after the word “complaint” insert “or appeal”;
(c) in subsection (2)—
(i)

15

in paragraph (aa), after the words “42A(7)” insert “, 42ZA(8), (8A), (8B) or
(8C), 42ZD(1)”;

(ii) in sub-paragraph (ii) of paragraph (ab), for the words “(11)(b)” substitute
“(8A)(b), (11)(b) or (11ZC)”;
(iii) after that sub-paragraph insert—
20

“(iii) appeals under section 20ZA(8), (9), (10) or (11) or 20ZD(1) of that
Act;”.
(6N) In section 53 (power of Tribunal to fine for professional misconduct etc.)—
(a) after subsection (3), insert—
“(3ZA)The Tribunal shall not impose a fine under subsection (2)(c)—

25

30

(a) where the Tribunal is proceeding on the ground referred to in subsection
(1)(a), (c) or (d) and the solicitor or, as the case may be, the incorporated
practice, in relation to the subject matter of the Tribunal’s inquiry, has
been convicted by any court of an act involving dishonesty and
sentenced to a term of imprisonment of not less than 2 years;
(b) where the Tribunal is proceeding on the ground referred to in subsection
(1)(b).”;
(b) after subsection (8), insert—

35

“(8A) The powers of the Tribunal under paragraph (bb) of subsection (2), and
subsection (3ZA), apply to any element of a decision of the Tribunal which
does not relate to the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.
(8B) Subsection (3) does not apply to any element of a decision of the Tribunal to
which paragraph (bb) of subsection (2), and subsection (3ZA), apply.”.
(6O) In section 53D (suspension etc. of investment business certificates: appeal to Tribunal),
for subsection (3) substitute—

40
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“(2A) The solicitor, firm of solicitors or, as the case may be, the incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which the decision of the Tribunal under subsection (2) is intimated to him or,
as the case may be, it, appeal to the court against the decision.
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(2B) The Council may, before the expiry of the period of 21 days beginning with the
day on which the decision of the Tribunal under subsection (2) is intimated to
them, appeal to the court against the decision.
(2C) On an appeal under subsection (2A), the court may give such directions in the
matter as it thinks fit, including directions as to the expenses of the proceedings
before the court and as to any order by the Tribunal relating to expenses.

5

(2D) A decision of the court under subsection (2C) shall be final.”.
(6P) In section 55 (powers of court), after subsection (7) (as inserted by section 38(1A)(b) of
this Act), insert—
“(8)

10

The power under paragraph (bc) of subsection (1) applies to any element of a
decision of the court which does not relate to the provision of advice, services
or activities referred to in section 47(2) of the 2006 Act.”.

(6Q) In section 62A(2) (Council’s power to recover expenses under section 38, 45 or 46),
after the words “38” insert “, 45 or 46”.
15

(7)

In section 65(1) (interpretation)—
(a) after the definition of “the 1990 Act”, insert—
““the 2006 Act” means the Legal Profession and Legal Aid (Scotland)
Act 2006 (asp 00);”;
(b) after the definition of “client account”, insert—
““the Commission” means the Scottish Legal Complaints Commission;”.

20

(8)

In section 65, after subsection (4) insert—
“(5)

25

(9)

In this Act, references to “inadequate professional services” do not include any
professional services other than the advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

In Schedule 3, Part II (power of Council to investigate), in paragraph 5(1), (2) and (3),
after the words “section 38” in each place where they occur insert “, 45 or 46”.

(10) In Schedule 4 (Constitution, Procedure and Powers of Tribunal)—
(a) paragraph 8A is repealed;
30

(b) in paragraph 15, for the words “and to the complainer” substitute “, the
complainer and, as the case may be, the person who made the complaint as
respects which the appeal was made to the Tribunal”;
(c) in paragraph 23—
(i)

35

after first “section”, insert “42ZA(8), (8A), (8B) or (8C), section
42ZD(1),”;

(ii) in sub-paragraph (a), after the word “complaint” insert “(except in
paragraph 14A)”;
(iii) sub-paragraph (b) is repealed;
(iv) in sub-paragraph (c), the words “8A” are repealed;
(v) after paragraph (c), insert—

40

“(ca) in paragraph 11, for the words “complainer and respondent” there shall
be substituted “parties to the appeal”;


271

78

Legal Profession and Legal Aid (Scotland) Bill
Schedule 4—Minor and consequential modifications
(cb) in paragraph 12—
(i)

for the words “the complainer or the respondent” there shall be
substituted “any party to the appeal”;

(ii) for the word “respondent” where it second appears there shall be
substituted “solicitor, the firm of solicitors or, as the case may be,
the incorporated practice”;

5

(iii) for the words “complainer and to the respondent” there shall be
substituted “parties to the appeal”;
10

(cc) in paragraph 14A(a), after the word “complaint” there shall be inserted
“(as respects which the appeal was made)”;

15

(cd) in paragraph 15, for the words “respondent, the complainer and, as the
case may be, the person who made the complaint as respects which the
appeal was made to the Tribunal” there shall be substituted “parties to
the appeal and, if the person who made the complaint as respects which
the appeal was made was not a party to the appeal, to that person”;
(ce) in paragraph 16, after paragraph (e) there shall be inserted—
“(ea) under section 42ZD(2); or
(eb) under section 53ZA(1), (2), (3) or (4); or”;”;
(vi) for paragraph (d), there shall be substituted—
“(d) in paragraph 19, for the words from the beginning to “respondent” there
shall be substituted “The Tribunal may make such order as it thinks fit as
to the payment by any party to the appeal”;”;

20

(d) in paragraph 25, for the words from “person” to first “and” substitute “solicitor,
the firm of solicitors or, as the case may be, the incorporated practice, to the
person who made the complaint in respect of which the appeal was made and, as
the case may be,”.

25

Legal Aid (Scotland) Act 1986 (c.47)
1A(1)

The 1986 Act is amended as follows.

(2)

In section 12 (payment of fees or outlays otherwise than through clients’ contributions),
subsection (1) is repealed.

(3)

In section 19(3)(b) (expenses out of the Fund), the word “severe” is repealed.

(4)

In section 25D(6)(a) (removal of name from Register following failure to comply with
code)—

30

(a) at the beginning insert “within such period of time as the Board shall direct (in the
case concerned) and”;

35

(b) the word “forthwith,” is repealed.
(5)

In section 34(2) (confidentiality of information)—
(a) after paragraph (a), insert—

40
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“(aa) for the purpose of any determination or investigation by the Scottish
Legal Complaints Commission under the Legal Profession and Legal
Aid (Scotland) Act 2006 (asp 00) (“the 2006 Act”);”;
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(b) in paragraph (b) for “complaint of professional misconduct” substitute “conduct
complaint, remitted by the Scottish Legal Complaints Commission under section
5(a) or 11(5)(a) of the 2006 Act”.
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)
5

2 (1)

The 1990 Act is amended as follows.

(1A) In section 17 (conveyancing practitioners), after subsection (11B) insert—
“(11C) Failure by a practitioner to comply with any rule made under subsection (11) or
any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.
10

(1B) In section 18 (executry practitioners), after subsection (10B) insert—
“(10C) Failure by a practitioner to comply with any rule made under subsection (10) or
any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.

15

(1C) In section 20 (professional misconduct, inadequate professional services, etc. by
conveyancing or executry practitioners)—
(a) in the section title, the words “inadequate professional services,” are repealed;
(b) in subsection (1)—
(i)

20

for the words “(whether or not following a complaint to them)” substitute
“into a conduct complaint remitted to them under section 5(a) or 11(5)(a)
of the 2006 Act suggesting professional misconduct by a practitioner or
that the circumstances referred to in paragraph (a)(ii) of section 2(1) of the
2006 Act apply as respects a practitioner”;

(ii) paragraphs (b) and (c) are repealed;
(c) in subsection (2), paragraph (f) is repealed;
25

(d) in subsection (2A)(a)—
(i)

for the word “complaint” substitute “conduct complaint”;

(ii) for the words “the Scottish Solicitor’s Discipline Tribunal” substitute “the
Tribunal”;
(iii) sub-paragraph (ii), and the word “or” following it, are repealed;
30

(e) in subsection (2B)(d), for the word “(f)” substitute “(c)”;
(f) in subsection (6)—
(i)

for the words “(a), (b) or (f)” substitute “(a) or (b)”;

(ii) for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;
35

(iii) after the words “similar direction,”, insert “or where the Council make a
direction under subsection (2)(ca) or the Tribunal make a direction under
subsection (2B)(aa),”;
(g) in subsection (7), for the words “Court of Session” substitute “court”;

40

(h) in subsection (8), for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;


273

80

Legal Profession and Legal Aid (Scotland) Bill
Schedule 4—Minor and consequential modifications
(i) in subsection (11)—
(i)

for the word “(f)” substitute “(cb)”;

(ii) in paragraph (b), for the words “the Scottish Solicitors’ Discipline
Tribunal” substitute “the Tribunal”;
5

(j) in subsection (11A)—
(i)

for the words “Court of Session” substitute “court”;

(ii) for the word “Court”, where it second occurs, substitute “court”;
(k) subsections (13), (14) and (15) are repealed;
(l) in subsection (16), after the word “subsection” insert “(2)(cb) or”.
10

(1D) In section 20A (review by Council of decisions), in subsection (2)(a)(iii) for the word
“(f)” substitute “(cb)”.
(1E) In section 21 (intervention powers)—
(a) in the section title, for the word “Board’s” substitute “Council’s”;
(b) in subsection (2)—

15

(i)

after paragraph (a), insert “or”;

(ii) paragraph (c), and the preceding “or”, are repealed;
(c) in each of subsections (5), (6), (7) and (10), for the words “Court of Session”
substitute “court”;
(d) after subsection (11), insert—
20

25

“(11A) Where the Council make a direction under subsection (3) or (4) or apply to the
court for an order under subsection (10), the Council shall notify the
Commission to that effect and provide it with details of their findings in any
inquiry held by virtue of subsection (1) as respects the practitioner concerned.”.
(1F) In section 21A (powers of investigation in relation to conveyancing or executry
practitioners);
(a) in subsection (1)—
(i)

30

for the words “any of the following purposes—” substitute “the purpose
of”;

(ii) paragraphs (a) and (b), and the word “and” following paragraph (b), are
repealed;
(iii) in paragraph (c), for the words “the Council”, where it second occurs,
substitute “them”;
(b) in subsection (2)—
(i)

35

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”.
(1G) In section 21B (procedures of Tribunal etc. in relation to conveyancing or executry
practitioners)—
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(a) in the section title, for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;
(b) in subsection (1)—
(i)
5

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) for paragraph (a), substitute—
“(a) in paragraph 9(a)(i) and (b), the words “or, as the case may be, of
provision of inadequate professional services” were omitted;”;
(c) in subsection (2)—
(i)

10

for the words “(11)(b)” substitute “(8A)(b), (11)(b) or (11ZC)”;

(ii) after the words “section 20”, insert “, 20ZA(8), (9), (10) or (11) or
20ZD(1);
(iii) in paragraph (a), for the word “(b)” substitute “(ca), (cc), (cd)”;
(iv) in paragraph (b), after the words “this Act” insert “and as regards paragraph
25 also as if for the words “the solicitor, the firm of solicitors or, as the
case may be, the incorporated practice” there were substituted “the
practitioner”;

15

(d) in subsection (3)—
(i)
20

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”;
(e) in subsection (4)—
(i)

for the word “Court”, in both places where it occurs, substitute “court”;

(ii) in paragraph (a), after the word “(11A)” insert “(11B), (11C) or (11D)”.

25

(1H) In section 23 (interpretation of sections 16 to 22)—
(a) before the definition of “conveyancing practitioner”, insert—
““complainer” means the person who made the complaint and, where the
complaint was made by the person on behalf of another person, includes
that other person;”;

30

(b) after the definition of “the Council”, insert—
““the court” means the Court of Session;”;
(c) the definition of “inadequate professional services” is repealed;
(d) after the definition of “relevant notarial services”, insert “;
“the Tribunal” means the Scottish Solicitors’ Discipline Tribunal;

35

“unsatisfactory professional conduct” has the meaning given (as respects
a conveyancing practitioner or, as the case may be, an executry
practitioner) by section 34 of the 2006 Act”.
(3)

In section 25 (rights to conduct litigation and rights of audience)—
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(a) in subsection (2)(b)(ii), for the words “this section” substitute “section 27 of this
Act”;
(b) in subsection (2)(c)(i), for the words “this section” substitute “section 27 of this
Act in the event of the application being granted”;
(c) in subsection (2)(c)(ii)—

5

(i)

for the words from “made” to “public” substitute “remitted to the body
under section 5(a) or 11(5)(a) of the 2006 Act”;

(ia) the words “the actings of” are repealed;
(ii) for the words “this section” substitute “section 27 of this Act in the event of
the application being granted”;

10

(d) in subsection (3), for the words “this section” substitute “section 27 of this Act”.
(4)

In section 33 (complaints in relation to legal services) after subsection (5) insert—
“(6) This section does not apply to any element of a conduct complaint other than
that involving the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

15

(5)

In section 44, after the definition of “the 1980 Act” insert—
““the 2006 Act” means the Legal Profession and Legal Aid (Scotland)
Act 2006 (asp 00).”.

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
20

3

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies) after the entry relating to the Scottish Legal Aid Board insert—
“The Scottish Legal Complaints Commission”.

Freedom of Information (Scotland) Act 2002 (asp 13)
4
25

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 92 insert—
“92A

The Scottish Legal Complaints Commission.”.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
5
30
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In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Legal Aid Board insert—
“Scottish Legal Complaints Commission”.
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LEGAL PROFESSION AND LEGAL AID (SCOTLAND)
BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Legal Profession and Legal Aid (Scotland)
Bill as amended at Stage 2.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
SUMMARY AND BACKGROUND TO THE BILL
4.
The Bill establishes the Scottish Legal Complaints Commission and provides for its main
function to be to handle consumer complaints about the service provided by legal practitioners
which cannot be resolved at source; and brings in the first stage of a planned programme of
measures in the delivery of all forms of publicly funded legal assistance in Scotland, provided by
both lawyers and non-lawyers.
COMMENTARY ON SECTIONS
PART 1 – THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Section 1: The Scottish Legal Complaints Commission
5.
Section 1 provides for the establishment of the Scottish Legal Complaints Commission
and Schedule 1 makes provision about its status, constitution, proceedings etc.
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Section 2: Receipt of complaints: preliminary steps
6.
The Commission is to act as the gateway for complaints about either the service provided
by a legal practitioner or the conduct of a legal practitioner where it has not been possible for the
practitioner or the practitioner’s firm to resolve the complaint at source. The range of
practitioners subject to the jurisdiction of the Commission is set out in section 34 which defines
the term “practitioner”. Relevant professional organisations which receive a complaint direct
from a complainer are required by section 24 to send it to the Commission without delay.
7.
Section 2 sets out the preliminary steps which the Commission must take on receipt of
complaints. The Commission may receive complaints about either the conduct of a legal
practitioner (whether professional misconduct or the new concept of unsatisfactory professional
conduct defined in section 34) or the adequacy of the professional services provided by a legal
practitioner (referred to respectively as “conduct complaints” or “service complaints”). On
receipt of complaints, the Commission’s initial function is (a) to determine whether or not they
are eligible and (b) to reject those which it determines to be frivolous, vexatious, totally without
merit or otherwise ineligible in terms of the Commission’s rules.
8.
Any person may submit a complaint alleging either professional misconduct or
unsatisfactory professional conduct. The Commission will not however deal with a complaint
where any element of the complaint involves the conduct of a practitioner acting in a judicial
capacity in a court or tribunal specified by order by the Scottish Ministers. The purpose of this
exclusion is to preserve judicial independence, particularly where legal practitioners sit as parttime sheriffs or tribunal chairs.
9.
Persons who have an interest to submit a complaint alleging inadequate professional
services are those people who appear to the Commission to have been directly affected by the
services which are the subject of the complaint. In addition, certain public bodies and office
holders and any relevant professional organisation may make a services complaint : the public
bodies and office holders are the Lord Advocate, the Advocate General for Scotland, any judge
(including a sheriff), the Auditor of the Court of Session, the auditor of any sheriff court, and the
Scottish Legal Aid Board. These public bodies and office holders may come across
unsatisfactory practices in the course of their work and may have a legitimate public interest
basis for reporting these.
Section 2A: Existence of specified regulatory scheme
10.
The complaints handling framework established by the Bill covers services and conduct
complaints generally, but certain Scottish lawyers will be subject to more specific regulatory
schemes in respect of some areas of their practices. An example would be solicitors for whom
investment business is a core activity, and who may be subject to the Financial Services
Ombudsman Scheme in respect of that work.
11.
Where any element of a complaint covers an area of work which is capable of being dealt
with under a specific regulatory scheme, section 2A prevents the Commission from dealing with
that element of the complaint. The Commission is required to notify all parties in such
circumstances. The Commission will be able to deal with any other element of the complaint
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and section 2A does not preclude the findings or orders of another scheme being used as a basis
of a conduct complaint.
Section 3: Complaint not made timeously or made prematurely
12.
Section 3 requires that the Commission does not take the preliminary steps under section
2 in relation to a complaint which is made after the expiry of the time limit fixed by the
Commission’s rules for the making of a complaint. The Commission may extend the time limit
in circumstances specified in its rules.
13.
Section 3 also provides that the Commission need not take steps under section 2 in
relation to premature complaints. Premature complaints are defined as those which the
complainer has not sought to resolve at local level by communicating the substance of the
complaint to the legal practitioner concerned, the practitioner’s firm or where the practitioner is
an employee of another legal practitioner, that other practitioner (the “employing practitioner”),
thus giving the practitioner, firm or employing practitioner a reasonable opportunity to deal with
it. The Commission is to have discretion on whether or not to accept a premature complaint in
circumstances set out in its rules. The Commission is required to give the complainer and
practitioner notice in writing where it decides not to take further action in relation to a complaint
which has not been made timeously or has been made prematurely. In the case of premature
complaints such notice must specify whether or not the Commission is proceeding to take the
preliminary steps referred to in section 2.
Section 4: Determining nature of complaint
14.
Section 4 provides that where the Commission decides that a complaint is eligible and not
frivolous, vexatious or totally without merit, it is then to determine whether the complaint is a
conduct complaint or a service complaint or both. Where it appears that the complaint may have
both conduct and service elements, section 4(2) requires the Commission to consult, co-operate
and liaise with the relevant professional organisation and have regard to any views the
organisation expresses before making a final decision. Section 4(3) requires relevant
professional organisations to co-operate and liaise with the Commission in this process.
Section 5: Complaint determined to be conduct complaint
15.
Section 5 provides that where the Commission determines that a complaint is a conduct
complaint, it is to remit the complaint and any accompanying material to the relevant
professional organisation to deal with and give the complainer and the practitioner notice that it
has done so, specifying the reasons for the determination and confirming that the relevant
professional body is under a duty to deal with the conduct complaint. Section 35 places a duty
on each relevant professional organisation to investigate a remitted conduct complaint.
16.
The Council of the Law Society of Scotland and the Scottish Solicitors’ Discipline
Tribunal retain their substantive roles in relation to dealing with professional misconduct under
the Solicitors (Scotland) Act 1980. The Council will continue to be able to prosecute
professional conduct complaints against solicitors before the Tribunal by virtue of section 51(1)
of the 1980 Act. The Council will also continue to have the options of determining such
complaints against conveyancing and executry practitioners itself by virtue of section 20 of the
3


281

This document relates to the Legal Profession and Legal Aid (Scotland) Bill as amended at
Stage 2 (SP Bill 56A)

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 or of prosecuting before the
Tribunal under section 51(1A) of the 1980 Act.
17.
Sections 36 and 37 of the Bill amend the 1980 and 1990 Acts to give the Council powers
in relation to unsatisfactory professional conduct by solicitors and conveyancing and executry
practitioners respectively. The Faculty of Advocates deals with complaints on an administrative,
non-statutory basis; its disciplinary rules set out the constitution and procedures of the Faculty’s
Complaints Committees and Disciplinary Tribunal. The Bill does not change the existing role of
the Faculty of Advocates in relation to determining complaints alleging professional misconduct
by advocates. It gives the Faculty a new role in relation to complaints about unsatisfactory
professional conduct but does not give the Faculty equivalent statutory powers to those given to
the Council.
Section 6: Services complaint: notice
18.
Section 6 provides that where the Commission determines that a complaint is a services
complaint, it must give the complainer and the practitioner notice to that effect and specify the
reasons for the determination.
Section 6A: Services complaint: local resolution or mediation
19.
Where a complaint has been made by a person who appears to the Commission to have
been directly affected by alleged inadequate professional services and the Commission has
determined the complaint to be a services complaint, the Commission may refer the complaint
back to the legal practitioner or the legal practitioner’s firm or employing practitioner when it
considers the complaint to have been made prematurely, as defined in section 3(4). It may also
refer a complaint back where it considers the legal practitioner, the legal practitioner’s firm or
employing practitioner has made no attempt, or an insufficient attempt, to achieve a negotiated
settlement with the complainer.
20.
The Commission may offer to enter into mediation in relation to a complaint by notice in
writing to both the complainer and the practitioner, but may mediate only if both the complainer
and the practitioner accept that offer. The Commission may discontinue mediation and if it does
so must give notice to both the complainer and the practitioner.
Section 7: Services complaint: Commission’s duty to investigate and determine
21.
Section 7(1) requires the Commission to investigate a services complaint and, having
given the complainer and the practitioner an opportunity to make representations, to determine
the complaint by reference to what the Commission considers is fair and reasonable in the
circumstances. This requirement applies in circumstances where (a) the Commission does not
refer a complaint back for local resolution under section 6A(2); (b) a complaint is referred back
for local resolution but no negotiated settlement takes place (either because there is no attempt or
because it is not accepted by both practitioner and complainer); (c) where mediation does not
take place, or where it takes place but is discontinued, or where the outcome of mediation is not
accepted by either the complainer or the practitioner; and (d) where the Commission determine
that a complaint made under section 2(1A)(b) by a public body or public officeholder or relevant
professional organisation is a services complaint.
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22.
Section 7(2) requires the Commission however to propose an informal settlement to the
complainer and practitioner which it considers fair and reasonable in the circumstances. If
accepted by both parties, the proposed settlement becomes binding. Section 7(3) requires where
the practitioner is employed by another practitioner (such as a solicitor employed by a firm), the
employing practitioner will also have to agree to the proposed settlement. Section 7(4) requires
where the proposed settlement is accepted, the Commission is not to go on to determine the
complaint.
23.
The only exception to the requirement for a provisional settlement to be proposed is
where the complaint has been made in the public interest by a public body or public officeholder
or relevant professional organisation under section 2(1A)(b). As there will be no personal
dispute between the parties in that type of case, it would not be appropriate for the Commission
to propose an informal settlement. In these circumstances the complaint in question will proceed
straight to a determination committee of the Commission for formal determination.
Section 8: Commission upholds services complaint
24.
Section 8 provides that where the Commission makes a determination under section 7(1)
upholding a services complaint, it may take certain steps to provide redress for the complainer
which it considers fair and reasonable in the circumstances.
25.
The steps are (a) to reduce the amount of fees or outlays to which the practitioner is
entitled for the services which have been the subject of the complaint; (b) to direct the
practitioner to rectify at the practitioner’s own expense any error, omission or other deficiency
arising in connection with the services as the Commission may specify; (c) to direct the
practitioner to take at his or her own expense such other action in the interests of the complainer
as the Commission may specify; (d) where the Commission considers that the complainer has
been directly affected by the inadequate professional services, to direct the practitioner to pay the
complainer by way of compensation for loss, inconvenience or distress such amount not
exceeding £20,000 as the Commission may specify; (e)where the Commission considers that the
practitioner does not have sufficient competence in relation to any aspect of the law or legal
practice, it may report the matter to the relevant professional organisation.
26.
Subsection (2A) requires any direction by the Commission in respect of a services
complaint ordering a reduction of fees or outlays or the carrying out of remedial work to be made
against the employing practitioner and not the employee. It also provides that a direction to pay
compensation may be made to the employing or employee practitioner or both, and if both, that
the amount should be allocated between them as the Commission considers appropriate
27.
Before determining whether or not to reduce the amount of fees or outlays to which the
practitioner is entitled for the services which have been the subject of the complaint, the
Commission may submit the practitioner’s accounts for the fees and outlays in question to the
Auditor of the Court of Session for taxation.
28.
The Scottish Ministers, after consultation with the relevant professional organisations and
such consumer interest groups as the Scottish Ministers consider appropriate, may by order

5


283

This document relates to the Legal Profession and Legal Aid (Scotland) Bill as amended at
Stage 2 (SP Bill 56A)

(subject to the affirmative resolution procedure) amend the maximum level of compensation
which the Commission may award under section 8.
Section 8A: Fair and reasonable : matters to be taken into account by Commission
29.
The Commission is required by section 7 to determine services complaints according to
what is fair and reasonable in the circumstances. Section 8(1) applies the same criterion to the
Commission’s decisions on redress. Section 8A clarifies that in considering what is fair and
reasonable in the circumstances the Commission must take into account relevant law and
relevant standards and codes of practice. While this will not bind the Commission to follow
judicial decisions on the law of negligence, it should ensure that awards made by the
Commission are broadly in line with what would have been awarded by the court in the same
circumstances.
Section 9: Services complaint: notice where not upheld or upheld
30.
Section 9 provides that the Commission must give notice in writing to the complainer and
the practitioner of a determination by it not to uphold a services complaint, a determination to
uphold the complaint, and a determination, direction or report under section 8(2). The
Commission is to give such notice by sending the complainer and the practitioner a copy of the
determination, direction or, as the case may be, the report.
31.
The Commission’s determination committees are required to give reasons for the
determination.
Section 9A: Services complaints: reports
32.
The Commission is able to publish reports on services complaints which have reached a
conclusion and their outcomes. Such reports may be helpful in informing practitioners and the
public about how the Commission handles key issues, and in highlighting to practitioners matters
which may give rise to complaints. However, the Commission is not permitted to identify the
complainer in such a report without his or her consent. It will however be possible to name the
practitioner without consent if the case is an exceptional one and the Commission believes it is in
the public interest for the practitioner to be identified.
Section 10: Determination under section 7 or taking of steps under section 8(2): effect in
relation to proceedings
33.
Section 10 provides that neither a determination upholding a complaint under section 7(1)
nor a decision by the Commission to take any of the steps in relation to redress under section 8
may be founded upon in any court proceedings.
34.
Any award of compensation by the Commission is not to prejudice the right of the
complainer to take court proceedings against the practitioner for damages in respect of any loss
which the complainer alleges he or she has suffered. Any amount awarded by the Commission
may however be taken into account in the computation of any award of damages made to the
complainer in any such proceedings.
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Section 11: Complaint appears during mediation or investigation to fall within different
category
35.
Section 11 sets out the procedure to be followed where a complaint which has initially
been determined to be either a conduct or services complaint appears to fall wholly or partly
within the other category in the course of mediation or investigation by the relevant professional
organisation or the Commission. In such circumstances the Commission or the professional
body should suspend the mediation or investigation, consult the other on the matter and give the
complainer and practitioner notice of their actions.
36.
The Commission must then either confirm or alter its original determination of category
and give the practitioner, complainer and professional organisation notice of the outcome of its
review of the original determination and specify the reasons for the determination. The
Commission is required to remit any complaint, or part of a complaint, reassessed to be a
conduct complaint or to have elements of conduct to the professional organisation to deal with
the complaint or the relevant elements. The Commission’s duties to deal with services
complaints are applicable in relation to a complaint which has been re-assessed to be a services
complaint or to have service elements.
Section 12: Power to monitor compliance with directions under section 8(2)
37.
Where the Commission has directed a practitioner to provide redress to a client under
section 8(2), section 12 provides that it must require the practitioner by notice in writing to give
an explanation of the steps the practitioner has taken to comply with the direction within a period
specified in the notice of not less than 21 days. This requirement is suspended if the practitioner
appeals against the direction, pending the outcome of the appeal.
Section 13: Power to examine documents and demand explanations in connection with
conduct or services complaints
38.
Section 13 empowers the Commission to give notice to require a complainer, a
practitioner, or the firm or any employer of a practitioner, (a) to produce or deliver documents in
their possession or control which relate to matters relevant to a complaint, or (b) to provide an
explanation of the matters raised by the complaint within a period specified in the notice of not
less than 21 days.
39.
Documents include all books, accounts, deeds, securities, and papers in the possession or
control of the complainer, the practitioner, the firm or employer. The Commission may also
require such documents to be produced or delivered where they relate to (a) any trust of which
the practitioner is the sole trustee, or a co-trustee only with one or more of the practitioner’s
partners or employees, or where the practitioner is an incorporated practice, (b) any trust of
which the practice or one of its employees is a sole trustee or the practice is a co-trustee only
with one or more of its employees.
40.
Schedule 2 makes further provision about the powers of the Commission to examine
documents and demand explanations in connection with complaints.
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Section 13A: Power of the Commission to recover certain expenses
41.
This section enables the Commission to recover from practitioners costs reasonably
incurred in obtaining documents and information from them, when these are not supplied on
demand and the Commission requires to obtain a court order for their disclosure. Once the
Commission receives the documents or information it must serve notice on the practitioner
giving particulars of what has been caught by the order, and the practitioner then has 14 days in
which he or she may seek to persuade the court that documents or information should be
returned to him or her. If such an application is successful then costs will not be recoverable.
Section 13B: Documents and information from third parties
42.
This section enables the Commission to obtain documents and information from third
parties who are not parties to the complaint in question. If not handed over voluntarily, the
Commission may apply for a court order for disclosure. Such an order will only be granted
where the court considers that the material is relevant to the investigation concerned and
disclosure would be in the public interest.
Section 14: Enforcement of Commission direction under section 8(2)
43.
Where the Commission upholds a services complaint and directs a practitioner to provide
redress for the client by way of remission of fees, payment of compensation or otherwise under
section 8(2), section 14 provides that it may enforce such a direction through standard court
procedure.
Section 15: Handling by relevant professional organisations of conduct complaints:
investigation by Commission
44.
Section 15 provides that the Commission may investigate complaints about the manner in
which a professional organisation has dealt with a conduct complaint (referred to as “handling
complaints”). It may not do so where the organisation has not completed its investigation of the
conduct complaint or the handling complaint is made after the expiry of 6 months from the date
on which the professional organisation determined the conduct complaint.
45.
The Commission may however investigate a conduct complaint if (a) the handling
complaint is that the body has acted unreasonably in failing to start an investigation into the
complaint or, having started such an investigation, has failed to complete it within a reasonable
time; or (b) the Commission considers that an investigation by the Commission is justified, even
though the complaint is being investigated by the professional organisation. In such
circumstances, the Commission must give notice in writing to the complainer and the relevant
professional organisation of its decision to investigate and the reasons for that decision.
46.
The Commission may decide not to investigate a handling complaint or to discontinue the
investigation of a handling complaint. In such circumstances the Commission must give notice
in writing of its decision and specify the reasons for the decision to the person who made the
handling complaint and the relevant professional organisation. Where the Commission decides
to make a written interim report on an investigation it is conducting into a handling complaint, it
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must send a copy of any such report to the person who made the handling complaint and the
relevant professional organisation.
Section 16: Investigation under section 15: final report and recommendations
47.
Section 16 requires the Commission on completion of its investigation into a handling
complaint to make a written report of its conclusions, and copy the report to the person who
made the handling complaint, the relevant professional organisation and the practitioner
concerned in the conduct complaint to which the handling complaint relates.
48.

The Commission’s report may include one or more of the following recommendations:
(a) that the relevant professional organisation provides to the person making the handling
complaint such information about the conduct complaint to which the handling
complaint relates, and how it was dealt with, as the Commission considers
appropriate;
(b) that the conduct complaint be investigated further by the professional organisation;
(c) that the conduct complaint be reconsidered by the professional organisation;
(d) that the professional organisation consider exercising its powers in relation to the
practitioner concerned;
(e) that the professional organisation pay compensation of such amount, not exceeding
£5000, as the Commission may specify to the person making the handling complaint
for loss, inconvenience or distress caused to the person resulting from the way in
which the conduct complaint was handled by the organisation (the Scottish Ministers,
after consulting (a) the relevant professional organisation; (b) such groups of persons
representing consumer interests as they consider appropriate may vary the maximum
level of compensation by affirmative resolution order);
(f) that the professional organisation pay to the person making the handling complaint an
amount specified by the Commission by way of reimbursement of the cost, or part of
the cost, of making the handling complaint.

49.
The Commission’s report must give its reasons for making particular recommendations.
The professional organisation must have regard to the conclusions and recommendations set out
in the report which relate to it, and within 3 months from the date on which the report was sent,
notify the Commission and the person who made the handling complaint of (a) the action it has
taken either to comply with the recommendations or in consequence of its further consideration
of the matter; and (b) its reasons for any decision not to comply wholly with a recommendation.
50.
Where the professional organisation notifies the Commission of its decision not to
comply wholly with a recommendation or the Commission believes that the organisation has not
complied wholly with a recommendation by the end of the 3 month period, the Commission may
at its discretion direct the organisation to comply with the recommendation in question, after first
giving the organisation an opportunity to make representations. For the purposes of this
provision, “recommendation” refers only to the types of recommendation referred to in
subsection (2).
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Section 16A: Failure to comply with recommendation
51.
Section 16A provides an enforcement mechanism for cases where the Commission
directs a professional body to comply with its recommendation on a handling complaint, but the
professional body still does not do so. This section permits the Commission in such
circumstances to apply to the Court of Session by petition for the professional body to be dealt
with as if it had committed a contempt of court. This would permit a fine or other sanctions to
be imposed by the court.
Section 17: Abolition of Scottish legal services ombudsman
52.
Section 17 creates a power for the Scottish Ministers to modify the functions of the
Scottish legal services ombudsman by order as they consider necessary or expedient for the
purposes or in consequence of the Bill; and to abolish the office of the Ombudsman by order
when the Ombudsman has no remaining functions. The modification or abolition will be
achieved by order subject to the affirmative resolution procedure. It is envisaged that this will be
undertaken once appropriate legislation on certain reserved matters is in place (see section 47 on
reserved and devolved issues below).
Section 18: Annual general levy
53.
Section 18 requires an annual general levy to be paid to the Commission in respect of
each financial year by solicitors holding a practising certificate, advocates practising as such,
conveyancing or executry practitioners and persons exercising a right to conduct litigation or a
right of audience acquired by virtue of section 27 of the Law Reform (Miscellaneous Provisions)
(Scotland) Act 1990. The levy is to be collected from its members by the relevant professional
organisation and paid to the Commission.
54.
The Commission may recover any unpaid sum and the interest thereon as a debt from the
professional organisation liable to pay it. The professional organisation may recover any unpaid
levy and the interest thereon as a debt from the practitioner who has not paid. Late payment or a
failure to pay the levy by a practitioner may be treated as professional misconduct or
unsatisfactory professional conduct by the relevant professional organisation.
Section 19: Complaints levy
55.
Section 19 sets out the circumstances in which a practitioner can be required to pay a levy
to the Commission in respect of a complaint about the services provided by that practitioner
which is dealt with by the Commission. The levy is payable in respect of complaints which the
Commission deems to be eligible where either (a) the outcome of mediation by the Commission
has been accepted by both the complainer and the practitioner; or (b) a complaint has been
investigated by the Commission and an informal settlement has been accepted by both parties;
or (c) the Commission has determined and upheld a complaint. .
56.
The Commission may charge interest on the complaints levy at a rate to be prescribed by
Scottish Ministers. Sums due and the interest thereon may be recovered by the Commission as a
debt from the practitioner. Non-payment or late payment of the complaint levy by a practitioner
may give rise to a complaint of misconduct or unsatisfactory professional conduct.
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57.
The levy is not payable where the Commission deems a complaint to be frivolous,
vexatious, totally without merit or otherwise ineligible in terms of its rules or where the
Commission determines a complaint but does not uphold it. The levy will also not require to be
paid where the Commission has determined the levy as nil or has waived the requirement to pay
it in accordance with its rules made under section 23(1).
Section 20: Amount of levies and consultation
58.
Section 20 enables the Commission to determine the amount of the annual general levy
and the complaints levy in respect of each financial year. The Commission is required to consult
the professional organisations and their members in January each year on its proposed budget for
the following financial year and to have regard to any views expressed in its consultation. Its
budget must include its estimated resource requirements for the following year and its proposals
for the amount of the annual general levy and the complaints levy.
59.
To enable the Commission to determine the amount of the annual general levy, the
professional organisations are required to provide an estimate of the numbers of their members
that they anticipate will be eligible to pay the annual general levy in the following financial year.
The amount of the annual general levy is a flat rate except in circumstances where the
Commission may waive a portion of the levy, for example where a practitioner starts or ceases to
practise in the course of the financial year. The Commission has power to different amounts for
the complaints levy in different circumstances including an amount of nil.
60.
The proposed budget must also be accompanied by information on the Commission’s
projected work plan for the next financial year. The Commission is obliged to ensure that the
levies are set at a level which will be reasonably sufficient to meet its expenditure, taking one
financial year with another. The Commission must lay a copy of the final budget before
Parliament no later than 30 April in each year.
Section 21: Grants or loans by the Scottish Ministers
61.
Section 21 enables the Scottish Ministers to make grants to the Commission on such
terms and conditions (including conditions as to repayment) as they consider appropriate. The
Scottish Ministers may also lend sums to the Commission for the purpose of the exercise of any
of its duties or powers and make directions about how the Commission is to repay any such loan
and interest on the loan and the rates of interest applying to the loan.
Section 22: Guarantees
62.
Section 22 authorises the Scottish Ministers to guarantee the discharge of any financial
obligation in connection with any sums borrowed by the Commission and requires the Scottish
Ministers to lay a statement of the guarantee before the Parliament immediately after giving it.
Where the Scottish Ministers pay out a sum in fulfilment of a guarantee, the section requires the
Commission to make payments in or towards repayment of the sum in accordance with Ministers
directions in relation to the amount of such payments and the applicable rate of interest.
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Section 23: Duty of Commission to make rules as to practice and procedure
63.
Section 23 requires the Commission to make and publish rules as to its practice and
procedure, including rules setting out requirements and procedures in relation to the annual
general levy and the complaints levy. Schedule 3 sets out matters in relation to which the rules
either must or may make provision. The Commission is required to keep its rules under review
and vary the provisions of the rules whenever it considers it appropriate to do so. The
Commission must consult with the Scottish Ministers and with bodies representing the interests
of consumers and the relevant professional organisations on its draft rules (including any
variation of its rules) other than rules relating to the annual general levy or the complaints levy.
Section 24: Duty of relevant professional organisations to forward complaints to
Commission
64.
Section 24 requires the relevant professional organisation to send the Commission any
conduct or services complaint, or any complaint about its handling of a conduct complaint,
which it receives directly. It must also send the Commission any material accompanying the
complaint. This will allow the Commission to act as a single gateway for all complaints, while
not inconveniencing complainants who may have complained directly to the relevant
professional bodies in error, and allow the Commission to monitor all complaints for the
purposes of making reports under section 26.
Section 25: Commission’s duty to provide advice
65.
Section 25 requires the Commission to provide advice to any person on the process of
making a services complaint or a handling complaint. Where a complainer brings a complaint to
the Commission about the conduct of a firm or incorporated practice, the Commission is required
to assist the complainer so far as is reasonably practicable in reformulating the complaint so that
it is about a named practitioner. This will ensure that the public are adequately informed about
these processes. The requirements are subject to a reasonableness test. The Commission is also
required to provide information by any particular means preferred by the person requesting it,
again subject to a reasonableness test. The Commission’s advice would not extend to advice
about the merits of the complaint.
Section 26: Services complaints: monitoring, reports, protocols and information sharing
66.
Section 26 requires the Commission to monitor practice and trends in practice on matters
which give rise to service complaints, and publish reports on any trends which it identifies at
such intervals as it considers appropriate. The Commission and the professional organisations
are required to enter into protocols to share information with each other on such matters as the
number of services complaints and identifiable trends, the level of provisional settlements
accepted by both parties, the substance of any services complaints which might reveal a possible
abuse of legal aid, and determinations upholding services complaints. These provisions will
assist the Commission to disseminate best practice in dealing with clients and complaints
handling at local level and ensures that the Commission will bring to the attention of the
professional bodies any abuses of legal aid which it uncovers.
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Section 27: Conduct complaints: monitoring, reports, guidance and recommendations
67.
Section 27 requires the Commission to monitor practice and identify trends in practice on
matters which give rise to conduct complaints and on the way in which the relevant professional
organisations have dealt with conduct complaints, and to publish reports on any such trends as it
identifies and as it considers appropriate. The Commission is also empowered to give the
professional organisations guidance on timescales for dealing with conduct complaints and to
make recommendations to the professional organisations about their complaints handling
procedures. Each professional organisation is required to consider such recommendations and
notify the Commission of the results of its consideration and of any action it has taken or
proposes to take in response. In order to carry out its duties under section 28 the Commission is
empowered to carry out audits of the complaints handling records held by the professional
organisations.
Section 28: Obtaining of information from relevant professional organisations
68.
Section 28 empowers the Commission to obtain information or documents from the
professional organisations, or from individual practitioners where such information is not within
the knowledge of the relevant professional organisation, in order to allow it to carry out its
conduct complaints handling functions under sections 15 and 16 and its monitoring function
under section 27. The information or documents may include information obtained from a
practitioner in the course of the relevant professional body’s investigation of a conduct
complaint. The professional organisation or the practitioner is required to comply with a
requirement to provide such information or documents. However, in making a request for
information, the Commission does not have the right to override the existing rules of legal
privilege.
69.
Schedule 2 makes further provision about the powers of the Commission to examine
documents and demand explanations in connection with complaints.
Section 28A: Efficient and effective working
70.
To minimise any unnecessary duplication of effort in relation to any investigation or
report which they undertake, this section places the Commission and the professional
organisations under a duty to liaise with each other. This duty would be particularly important in
relation to complaints which have both services and conduct elements.
Section 29: Monitoring effectiveness of guarantee funds etc.
71.
Section 29 provides that the Commission may monitor the effectiveness of (a) the
Scottish Solicitors Guarantee Fund maintained by the Law Society of Scotland, the purpose of
which is to compensate any person who suffers pecuniary loss by reason of dishonesty on the
part of a Scottish solicitor; (b) professional indemnity insurance arrangements made under
section 44(2) of the Solicitors (Scotland) Act 1980 (the current arrangements taking the form of a
“Master Policy” the premiums for which are met by Scottish solicitors); and (c) any other funds
or arrangements maintained by any relevant professional organisation for purposes analogous to
the Guarantee Fund or the professional indemnity arrangements. The Commission has an
interest in these arrangements as they are an integral part of the overall mechanisms for
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providing redress for clients who have suffered as a result of the dishonesty or poor service of a
legal practitioner.
72.
The power may be used to monitor the turnaround times for the making of settlements
from these sources. The Commission may make recommendations to the relevant professional
body about the effectiveness of such funds or arrangements and may request information from
that body relevant to its functions under this section. Where a relevant professional organisation
fails to provide such information, it is required to give reasons to the Commission in respect of
that failure.
Section 30: How practitioners deal with complaints: best practice notes
73.
Section 30 empowers the Commission to issue guidance about how practitioners deal
with complaints about professional conduct or professional services. Such guidance may include
recommendations about standards for complaints handling systems, reflecting the interest of the
Commission in the dissemination of best practice about local complaints handling systems
generally.
Section 31: Power by regulations to amend duties and powers of Commission
74.
Section 31 enables the Scottish Ministers by regulation to adjust the duties imposed on, or
the powers conferred on, the Commission by regulations. Before making any such adjustment,
the Scottish Ministers must consult the Commission, the relevant professional organisations and
such other persons or groups of persons as they consider appropriate. A draft of such regulations
has to be laid before, and approved by resolution of, the Parliament. The regulations may
contain such incidental, supplemental, consequential, transitional, transitory or saving provision
as the Scottish Ministers consider necessary or expedient.
Section 32: Reports: privilege
75.
Section 32 provides for certain reports made by the Commission to be privileged for the
purposes of the law of defamation (which prevents these reports from being made the basis of an
action for defamation) unless the publication is proved to be made with malice. The reports in
question are interim and final reports on investigations, reports on trends in practice as respects
the way in which practitioners have dealt with matters resulting in service complaints being dealt
with by the Commission, reports on trends in practice as respects the way in which practitioners
have dealt with matters that result in conduct complaints and on the way in which the relevant
professional organisations have dealt with conduct complaints, and reports on the discharge by
the Commission of its functions.
Section 32A: Restriction upon disclosure of information: Commission
76.
This section prohibits the Commission from disclosing information obtained by it in
connection with a complaint other than in the discharge of its functions or where required to do
so by law.
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Section 32B: Exemption from liability in damages
77.
This section provides protection for the Commission and its members and employees
from liability in damages from anything done in the discharge of the Commission’s functions.
This will ensure that they will not have to act in an unduly defensive way. The exemption does
not apply however where an individual acts in bad faith or breaches the human rights of another
person.
Section 33: Giving of notices etc. under Part 1
78.
Section 33 provides for any notice which is required to be given in writing under this Part
to be treated as being in writing if it is received in a form which is legible and capable of being
used for subsequent reference.
79.
If notice is required to be given to any person, it is duly given (i) where the person is not
an incorporated practice, if left at or delivered or sent by post to a person’s last known place of
business or residence; (ii) in the case of an incorporated practice , if it is left at or delivered or
sent by post to the registered office of the practice; (iii) where the person is a practitioner who is
a firm of solicitors, an incorporated practice , if it is sent to the person by electronic means; (iv)
where the person is an individual, if it is sent to the person by electronic means but only if the
individual agrees to that means of sending; (v) to any person, if it is given in such other manner
as may be prescribed by regulations by the Scottish Ministers.
80.
Where notice is sent by electronic means, it is deemed to be delivered on the next
working day which follows the day on which the notice is sent, unless the contrary is proved.
81.
The section also creates a power for the Scottish Ministers to prescribe by regulations
other ways of giving notice to any person in addition to those prescribed in subsection (2)(a)(i) to
(iv). Subsection (3) extends the regulation-making power to circumstances where notice is
required to be given to a person who is not an individual, permitting that person to appoint a
person to receive the notice or such other person falling within such other categories prescribed
in the regulations as appear appropriate to the Scottish Ministers. This provision might for
example be used to enable a named complaints partner in a law firm to receive such a notice.
“Working day” is defined to mean any day other than a Saturday or Sunday or bank holiday in
Scotland.
Section 34: Interpretation of Part 1
82.
Section 34 defines what is meant by expressions used in Part 1. Most of the definitions
are straightforward, but the following are of note:
“Client” is defined to include (in relation to any matter in which the practitioner has been
instructed) any person on whose behalf the person who gave the instructions was acting;
and where the practitioner is an employee of a person who is not a practitioner, to include
(in relation to any matter in which the practitioner has been instructed by the employer)
the employer. This definition thus allows an employer of an in-house lawyer to complain
against that lawyer.
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“Complainer” is defined to mean the person who makes the complaint and, where the
complaint is made by the person on behalf of another person, includes that other person.
“Complaint” is widely defined to include any expression of dissatisfaction.
“Inadequate professional services” are defined to mean professional services which are in
any respect not of the quality which could reasonably be expected of a competent
advocate/solicitor/conveyancing or executry practitioner etc; and to include any element
of negligence in respect of or in connection with the services.
“the Court” means the Court of Session.
“Practitioner” is defined widely to cover––
(a) an advocate and includes any advocate whether or not a member of the Faculty of
Advocates at the time when it is suggested the conduct complained of occurred or
the services complained of were provided and notwithstanding that subsequent to
that time the advocate has ceased to be such a member;
(b) a conveyancing practitioner and includes any such practitioner, whether or not
registered at that time and notwithstanding that subsequent to that time the
practitioner has ceased to be so registered;
(c) an executry practitioner and includes any such practitioner, whether or not
registered at that time and notwithstanding that subsequent to that time the
practitioner has ceased to be so registered;
(d) a firm of solicitors, whether or not since that time there has been any change in
the firm by the addition of a new partner or the death or resignation of an existing
partner or the firm has ceased to practise;
(e) an incorporated practice, whether or not since that time there has been any change
in the persons exercising the management and control of the practice or the
practice has ceased to be recognised by virtue of section 34(1A) of the 1980 Act
or has been wound up;
(f) a person exercising a right to conduct litigation or a right of audience acquired by
virtue of section 27 of the 1990 Act and includes any such person, whether or not
the person had acquired the right at that time and notwithstanding that subsequent
to that time the person no longer has the right;
(g) a solicitor, whether or not the solicitor had a practising certificate in force at that
time and notwithstanding that subsequent to that time the name of the solicitor has
been removed from or struck off the roll or the solicitor has ceased to practise or
has been suspended from practice.
“Unsatisfactory professional conduct” is a new concept which is defined to mean
professional conduct which is not of the standard which could reasonably be expected of a
competent and reputable advocate, solicitor, conveyancing or executry practitioner etc but
which does not amount to professional misconduct and which does not comprise merely
inadequate professional services.

83.
As Crown Counsel and procurators fiscal are independent public prosecutors and do not
act on the instructions of a client, section 34(2) makes clear for the avoidance of doubt that they
are not subject to the services complaints regime for the work they do in that capacity. (By
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virtue of section 2 of the Bill legal services need to have been instructed by a client before they
can be the subject of a services complaint.) The provision thereby eliminates the possibility of
any attempt to challenge convictions or decisions whether to prosecute by using the services
complaint route.
84.
Section 34(3) makes clear for the avoidance of doubt that exercises of prosecutorial
discretion are not in themselves capable of constituting professional misconduct or unsatisfactory
professional conduct. Misconduct which does not form part of legitimate prosecutorial
discretion can however be the subject of a valid conduct complaint.
PART 2 – CONDUCT COMPLAINTS: OTHER MATTERS
Section 35: Conduct complaints: duty of relevant professional organisations to investigate
etc.
85.
Section 35 places a duty on professional organisations to investigate a conduct complaint
remitted to them by the Commission. After investigation professional organisations are required
to make a written report to the complainer and the practitioner of the facts of the matter as found
by the organisation and the action the organisation proposes to take, or has taken, in the matter.
86.
Professional organisations are required to ensure that their procedures for dealing with
conduct complaints do not conflict with their duties under section 16 to have regard to the
conclusions and recommendations so far as relating to the organisation set out in the
Commission’s reports on handling complaints.
Section 35A: Conduct complaints and reviews: power of relevant professional
organisations to examine documents and demand explanations
87.
Section 35A gives powers to relevant professional organisations to examine documents
and demand explanations from practitioners, a practitioner’s firm or an employing practitioner
where they are satisfied they need to do so, either to investigate a conduct complaint or review a
decision by them in relation to a conduct complaint. The prescribed procedure requires the
organisations to give a notice in writing to the practitioner requiring the production or delivery to
them of documents relevant to the complaint, or an explanation regarding the matters to which
the complaint relates. The documents in question are those listed in subsection (3).
88.
The professional organisations may also give a notice to the complainer requiring the
production or delivery of books, accounts, deeds, securities, papers or other documents in the
possession or control of the complainer; or an explanation regarding the matters to which the
complaint relates.
89.
Subsection (6) introduces schedule 3A which sets out further powers of relevant
professional organisations in this context.
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Section 35B: Conduct complaints: financial impropriety
90.
Section 35B provides powers for a relevant professional organisation to apply to the court
for an order freezing bank accounts held in the name of a practitioner or firm where it has
reasonable cause to believe that the practitioner or firm has been guilty of financial impropriety.
No payment is to be made from such bank accounts without the leave of the court.
91.
The amendment thus extends to all the relevant professional organisations the statutory
power to freeze bank accounts which the Law Society of Scotland currently has under section 38
of the Solicitors (Scotland) Act 1980.
Section 35C: Power of relevant professional organisations to recover certain expenses
92.
Section 35C entitles relevant professional organisations to recover from practitioners any
expenditure they might reasonably incur in respect of any action taken on their part to obtain
documents or explanations. Such expenditure is only recoverable where notice has been served
under schedule 3A.
Section 35D: Powers in relation to documents and information from third parties
93.
Section 35D allows a professional organisation to apply for a court order where a person
who is a third party and not a party to the complaint in question refuses or fails to produce
documents or information which it has requested.
94.
Subsection (3) extends to relevant professional organisations the powers of the Scottish
Legal Complaints Commission in subsections (3) to (7) of section 13B to seek a court order in
similar circumstances. Such an order will only be granted where the court considers that the
material is relevant to the investigation or report concerned and disclosure would be in the public
interest. (The law of legal professional privilege is left unaltered and will continue to apply, so a
third party lawyer will not be forced to disclose confidential communications with a client unless
that client consents.)
Section 35E: Restriction upon disclosure of information: relevant professional organisation
95.
Section 35E prohibits relevant professional organisations from disclosing information
contained in a conduct complaint or obtained in the course of considering or investigating such a
complaint. Disclosure is only allowed for the purpose of enabling the professional body to
exercise any of its functions in relation to such a complaint or where disclosure is required or
permitted by statute. Breach of such a statutory duty could lead to disciplinary action against
any individual involved.
Section 36: Unsatisfactory professional conduct: solicitors,
96.
Section 36 amends the Solicitors (Scotland) Act 1980 to provide powers for the Council
of the Law Society of Scotland in relation to unsatisfactory professional conduct. The
expression is defined by section 34 in relation to a solicitor to mean “professional conduct which
is not of the standard which could reasonably expected of a competent and reputable solicitor,
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but which does not amount to professional misconduct.” A similar definition is applied in
respect of a firm of solicitors, an incorporated practice or limited liability partnership.
97.
Where the Council have investigated, determined and upheld a conduct complaint, they
must censure the solicitor. The Council may also take any of the following steps which they
consider appropriate (a) where the Council consider that the solicitor does not have sufficient
competence in relation to any aspect of the law or legal practice, direct the solicitor to undertake
such education and training as regards the law or legal practice as they consider appropriate; (b)
direct the solicitor to pay a fine not exceeding £2,000; and (c) where the Council consider that
the complainer has been directly affected by the conduct direct the solicitor to pay to the
complainer compensation of up to £5,000.
98.
Where the Council consider directing the solicitor to pay a fine of up to £2,000,
subsection (5A) requires the Council not to take such a step where, in relation to the subject
matter of the complaint, the solicitor has been convicted by any court of an act involving
dishonesty and sentenced to a term of imprisonment of not less than 2 years. The fine is be
treated as if it were a fine imposed in the High Court for the purposes of section 211(5) of the
Criminal Procedure (Scotland) Act 1995 and will thus be payable to and recoverable by the
Treasury.

99.
The Council are required to intimate their determination and any direction or censure to
both the complainer and the practitioner by sending them a copy.
100. A right of appeal is available for a solicitor against a determination or direction by the
Council to the Scottish Solicitors’ Discipline Tribunal. The Council is by notice in writing to
require solicitors specified in a direction to give an explanation of the steps taken to comply with
that direction.
101. Subsections (8A), (8B) and (8C) provide rights for the complainer to appeal within 21
days against (a) a determination by the Council not to uphold a complaint about unsatisfactory
professional conduct, (b) a decision by the Council when upholding a conduct complaint not to
direct a solicitor to pay compensation, or (c) the amount of compensation which the Council has
directed a solicitor to pay the complainer.
102. Section 36 inserts new sections 53ZA, 53ZB, 54A and 55A in the Solicitors (Scotland)
Act 1980.
Section 53ZA
103. Section 53ZA provides the following powers for the Scottish Solicitors’ Discipline
Tribunal in relation to appeals made to it by solicitors or complainers against Council
determinations or directions :
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•

Where a solicitor appeals a Council determination upholding a conduct complaint or
appeals a consequent direction requiring remedial education or training or the payment of
a fine or compensation, the Tribunal is given powers (a) to quash or confirm the
determination being appealed against, including a power where quashing the
determination to quash the censure which accompanied it; (b) to quash, confirm or vary a
direction being appealed against; (c) to fine the solicitor; or (d) where the Tribunal
considers the complainer to have been directly affected by the conduct, to direct the
solicitor to pay compensation of up to £5,000 in respect of resulting loss, inconvenience
or distress.

•

Where a complainer appeals a Council determination not to uphold a conduct complaint,
the Tribunal may quash the Council determination and uphold the complaint; may direct
the solicitor to pay compensation of up to £5,000 for loss, inconvenience or distress,
where the Tribunal considers the complainer to have been directly affected by the
conduct; or may confirm the determination.

•

Where a complainer appeals to the Tribunal against a decision by the Council to uphold a
conduct complaint but not to direct the solicitor to pay compensation, the Tribunal may,
where it considers the complainer to have been directly affected by the conduct, direct the
solicitor to pay compensation of up to £5,000 for loss, inconvenience or distress.

•

Where a complainer appeals to the Tribunal against the amount of compensation which
the Council has directed a solicitor to pay, the Tribunal may quash, confirm or vary the
direction being appealed against.

•

To avoid double jeopardy, the Tribunal may not direct the solicitor to pay a fine where in
relation to the subject matter of the complaint the solicitor has been convicted of an act
involving dishonesty and sentenced to a term of imprisonment of not less than two years.

Any fine imposed by the Tribunal is to be payable to and recoverable by the Treasury.
Section 53ZB
104. New section 53ZB provides that, where a solicitor fails to comply with a direction given
by the Council, the direction, as confirmed or varied on appeal by the Tribunal or court, is to be
enforced in like manner as an extract decree arbitral in favour of the Council bearing a warrant
for execution issued by a sheriff court.
Section 54A
105.
New section 54A provides a right of appeal to the court for a solicitor or complainer in
respect of decisions made by the Tribunal.
106. A solicitor is provided with a right to appeal to the court against decisions by the Tribunal
(a) to quash or confirm a Council determination to uphold a conduct complaint and the censure
which accompanied it; (b) to quash, confirm or vary a Council direction; (c) to fine a solicitor; or
(d) to direct the solicitor to pay compensation of up to £5,000.
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107. A complainer has the right to appeal to the court against a decision by the Tribunal (a) to
quash the Council’s determination upholding a conduct complaint; (b) to quash or vary a
direction by the Council that the solicitor pay compensation; (c) to direct a solicitor to pay
compensation of an amount up to £5,000 for loss, inconvenience or distress; (d) not to direct a
solicitor to pay compensation; (e) to confirm the Council’s decision not to uphold the complaint;
(f) to confirm the Council’s decision not to direct the solicitor to pay compensation; or (g) to
quash the Council’s direction that the solicitor pay compensation or vary the amount of
compensation directed to be paid.
108. Having heard an appeal by the solicitor or complainer, the court is empowered by new
section 54A to give such directions in the matter as it thinks fit, including directions as to the
expenses of the court proceedings or any order by the Tribunal relating to expenses. The
decision of the court is to be final.
Section 55A
109. New section 55A provides the court with the following powers in respect of
unsatisfactory professional conduct by a solicitor : (a) to fine the solicitor; (b) where the court
considers the complainer to have been directly affected by the conduct, to direct the solicitor to
pay compensation of up to £5,000 for loss, inconvenience or distress resulting from the conduct;
and (c) to find the solicitor liable in any expenses which may be involved in the proceedings
before it. The decision of the court is to be final.
Section 37: Unsatisfactory professional conduct: conveyancing or executry practitioners
etc.
110. Section 37 provides powers for the Council of the Law Society of Scotland in relation to
unsatisfactory professional conduct by conveyancing or executry practitioners. Since the
abolition of the Scottish Conveyancing and Executry Services Board in 2003 by the Public
Appointments and Public Bodies etc (Scotland) Act 2003, the Law Society of Scotland has been
responsible for the regulation of conveyancing and executry practitioners and the Scottish
Solicitors’ Discipline Tribunal has been responsible for cases of alleged professional misconduct
by such practitioners.
111. The expression “unsatisfactory professional conduct” is already defined by section 34 to
mean as respects a conveyancing or executry practitioner “professional conduct which is not of
the standard which could reasonably be expected of a competent and reputable conveyancing
practitioner or, as the case may be, a competent and reputable executry practitioner, but which
does not amount to professional misconduct.”
112. Section 37 inserts new sections 20ZA, 20ZB, 20B, 20C, 20D and 20E in the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990.
Section 20ZA
113. Section 20ZA provides that where the Council have investigated, determined and upheld
a complaint of unsatisfactory professional conduct, they must censure the conveyancing or
executry practitioner. The Council may also take any of the following steps which they consider
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appropriate (a) where the Council consider that the practitioner does not have sufficient
competence in relation to conveyancing law or legal practice, or as the case may be, executry
law or legal practice, to direct the practitioner to undertake such education and training as
regards the relevant law or legal practice concerned as they consider appropriate; (b) to direct the
practitioner to pay a fine not exceeding £2,000; and (c) where they consider that the complainer
has been directly affected by the conduct, to direct the practitioner to pay the complainer
compensation of up to £5,000 for loss, inconvenience or distress resulting from the conduct.
114. In considering the complaint, the Council may take account of any previous
determination by them upholding a complaint against the practitioner of unsatisfactory
professional conduct. The Council may not impose a fine where, in relation to the subject matter
of the complaint, the practitioner has been convicted by any court of an offence involving
dishonesty and sentenced to a term of imprisonment of not less than 2 years. Any fine is to be
payable to and recoverable by the Treasury, as if it were a fine imposed in the High Court for the
purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995.
115. The Council are required to intimate their determination and any direction or censure to
both the complainer and the practitioner by sending them a copy.
116. Practitioners are to have a right of appeal against a determination or direction by the
Council to the Scottish Solicitors’ Discipline Tribunal. Complainers are to have the right of
appeal to the Tribunal against a Council determination not to uphold the conduct complaint, or
against a Council decision not to award compensation or against the amount of compensation
awarded.
117. The Scottish Ministers may, after consultation with the Council and such consumer
interest groups as they consider appropriate, vary by affirmative order the maximum level of
compensation payable. The Scottish Ministers may also, by order subject to negative procedure,
adjust the maximum amount of fine in line with inflation.
Section 20ZB
118. Section 20ZB provides for the Council by notice in writing to require practitioners
specified in a direction to give an explanation within 21 days of the notice of the steps taken to
comply with that direction. The notice ceases to have effect pending the outcome of any appeal.
Section 20B
119. Section 20B provides powers for the Scottish Solicitors’ Discipline Tribunal in relation to
appeals made to it against Council determinations or directions by conveyancing or executry
practitioners or complainers :
•
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Where a conveyancing or executry practitioner appeals a Council determination
upholding a conduct complaint or appeals a consequent direction requiring remedial
education or training or the payment of a fine or compensation, the Tribunal is given
powers (a) to quash or confirm the determination being appealed against, including a
power to quash the censure which accompanied it; (b) to quash, confirm or vary a
direction being appealed against; (c) to fine the practitioner; or (d) where the Tribunal
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considers the complainer to have been directly affected by the conduct, to direct the
practitioner to pay compensation of up to £5,000 in respect of resulting loss,
inconvenience or distress.
•

Where a complainer appeals a Council determination not to uphold a conduct complaint,
the Tribunal may quash the Council determination and uphold the complaint; may direct
the practitioner to pay compensation of up to £5,000 for loss, inconvenience or distress,
where the Tribunal considers the complainer to have been directly affected by the
conduct; or may confirm the determination.

•

Where a complainer appeals to the Tribunal against a decision by the Council to uphold a
conduct complaint but not to direct the solicitor to pay compensation, the Tribunal may,
where it considers the complainer to have been directly affected by the conduct, direct the
solicitor to pay compensation of up to £5,000 for loss, inconvenience or distress.

•

Where a complainer appeals to the Tribunal against the amount of compensation which
the Council has directed a practitioner to pay, the Tribunal may quash, confirm or vary
the direction being appealed against.

120. The Tribunal may not direct the solicitor to pay a fine where in relation to the subject
matter of the complaint the solicitor has been convicted of an act involving dishonesty and
sentenced to a term of imprisonment of not less than two years. Any fine imposed by the
Tribunal is to be payable to and recoverable by the Treasury.
Section 20C
121. Where a practitioner fails to comply with a direction given by the Council, section 20C
provides for the direction, as confirmed or varied on appeal by the Tribunal or the court, to be
enforced in like manner as an extract decree arbitral in favour of the Council bearing a warrant
for execution issued by a sheriff court.
Section 20D
122. Section 20D provides a right of appeal to the court for a conveyancing or executry
practitioner or complainer in respect of decisions made by the Tribunal :
•

A conveyancing or executry practitioner is provided with a right to appeal to the court
against decisions by the Tribunal (a) to quash or confirm a Council determination to
uphold a conduct complaint and the censure which accompanied it; (b) to quash, confirm
or vary a Council direction; (c) to fine a practitioner; or (d) where the Tribunal considers
the complainer to have been directly affected by the conduct, to direct the practitioner to
pay compensation of up to £5,000 in respect of resulting loss, inconvenience or distress.

•

A complainer has the right to appeal to the court against a decision by the Tribunal (a) to
quash the Council’s determination upholding a conduct complaint; (b) to quash or vary a
direction by the Council that the practitioner pay compensation; (c) to direct a
practitioner to pay compensation of an amount up to £5,000 for loss, inconvenience or
distress; (d) not to direct a practitioner to pay compensation; (e) to confirm the Council’s
decision not to uphold the complaint; (f) to confirm the Council’s decision not to direct
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the practitioner to pay compensation; or (g) to quash the Council’s direction that the
practitioner pay compensation or vary the amount of compensation directed to be paid.
123. Having heard an appeal by the practitioner or complainer, new section 20D empowers the
court to give such directions in the matter as it thinks fit, including directions as to the expenses
of the court proceedings or any order by the Tribunal relating to expenses. The decision of the
court is to be final.
Section 20E
124. Section 20E provides the court with the following powers in respect of unsatisfactory
professional conduct : (a) to fine the conveyancing or executry practitioner; (b) where the court
considers the complainer to have been directly affected by the conduct, to direct the practitioner
to pay compensation of up to £5,000 for loss, inconvenience or distress resulting from the
conduct; and (c) to find the practitioner liable in any expenses which may be involved in the
proceedings before it. The decision of the court is to be final.
Section 37A: Report by Commission to Council under section 8(2)(e)
125. Section 8(2)(e) of the Bill provides a power for the Commission when upholding a
services complaint to make a report to the relevant professional organisation where it considers
the practitioner concerned lacks competence in an area of law or legal practice. In view of the
responsibility of the professional bodies for legal education and training, the decision on whether
or not remedial education or training is actually required is to rest with the professional body.
126. Section 37A inserts provisions in the Solicitors (Scotland) Act 1980 and the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990 to provide powers for the Law Society of
Scotland to deal with reports from the Commission indicating that a solicitor or a conveyancing
or executry practitioner does not have sufficient competence in relation to any aspect of the law
or legal practice.
Sections 42ZC and 20ZC
127. Where the Council receives such a report, it may direct the solicitor to undertake such
education or training as regards the law or legal practice as it considers appropriate in the
circumstances. In the case of conveyancing or executry practitioners, the Council’s direction
would relate to education or training as regards conveyancing law or legal practice or, as the case
may be, executry law or legal practice.
128. The Council is to intimate such a direction to a solicitor or a conveyancing or executry
practitioner by notice in writing and require the solicitor or conveyancing or executry
practitioner to give an explanation within 21 days of the steps taken to comply with the direction.
The notice is to cease to have effect pending the outcome of any appeal against the direction.
Sections 42ZD and 20ZD
129. Solicitors or conveyancing or executry practitioners are to have a right of appeal to the
Scottish Solicitors’ Discipline Tribunal against such a direction within 21 days. The Tribunal
may quash, confirm or vary the direction. The solicitor or conveyancing or executry practitioner
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will be able to appeal to the court against the Tribunal’s decision. The court will be able to give
such directions in the matter as it thinks fit and its decision will be final.
Section 38: Powers to fine and award compensation for professional misconduct etc
130. Section 38 enables the Scottish Solicitors’ Discipline Tribunal to direct a solicitor or
conveyancing or executry practitioner found guilty of professional misconduct to pay
compensation of up to £5,000 to any person the Tribunal considers to have suffered loss,
inconvenience or distress as a direct result of the professional misconduct. The Scottish
Ministers may, after consultation with the Council and such consumer interest groups as they
consider appropriate, vary by affirmative resolution order the maximum level of compensation
which the Tribunal may award in such circumstances.
Section 38A: Review of and appeal against decisions on remitted conduct complaints: cases
other than unsatisfactory professional conduct
131. Section 38A sets out rights in relation to appeals to the Court of Session against decisions
of the Scottish Solicitors’ Discipline Tribunal in conduct cases other than unsatisfactory
professional conduct, ie professional misconduct and failure by incorporated practices to comply
with any provisions of the Solicitors (Scotland) Act 1980.
132. Section 54(1) of the 1980 Act provides that “any person aggrieved” may appeal a
decision of the Tribunal in a professional misconduct case to the court. However, this has been
interpreted in practice as meaning the practitioner and the Council of the Law Society, whose
fiscal prosecuted the case before the Tribunal. It has not been interpreted as including the
original complainer. Section 54(1) cannot be repealed in the Bill because this provision applies
to reserved as well as devolved legal services. Repeal will ultimately be achieved through either
the Legal Services Bill introduced in the UK Parliament on 23 November 2006 or an order under
section 104 of the Scotland Act 1998. In the meantime, section 54(1) is restricted to cases
relating to reserved legal services and activities.
133. Section 38A(1) amends section 54 of the 1980 Act to set out in detail the rights of the
different parties involved to appeal from the Tribunal to the court. As well as the practitioner, the
Council of the Law Society is able to appeal, although not against any award of compensation to
the complainer. The complainer may appeal against a decision refusing to award compensation
or awarding an amount of compensation regarded by the complainer as insufficient. Provision is
also made for an appeal by the practitioner against any ruling that the restriction, suspension or
revocation of an investment business certificate shall take effect immediately from the date on
which the Tribunal’s order is intimated to the practitioner. Once section 54(1) of the 1980 Act is
repealed, the amendments to section 54 of the Act which are contained in section 38A(1) of the
Bill will apply also to reserved legal services.
134. Section 38A(2) makes corresponding provision in relation to professional misconduct
appeals involving conveyancing and executry practitioners. Subsection (2) takes account of the
fact that under the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 there are
different routes for making disciplinary decisions against such a practitioner : either a decision
by the Council of the Law Society, which may be reviewed by the Council and then appealed to
the Scottish Solicitors’ Discipline Tribunal and onwards to the court; or a first instance decision
25


303

This document relates to the Legal Profession and Legal Aid (Scotland) Bill as amended at
Stage 2 (SP Bill 56A)

by the Tribunal itself, with onward appeal to the court. Section 38A(2) is integrated into this
existing structure.
135. Subsection (2) also includes provision for appeals against findings that the circumstances
in section 20(1)(d) of the 1990 Act apply. Section 20(1)(d) is peculiar to the 1990 Act and the
circumstances are that the Council is satisfied that a conveyancing or executry practitioner has
been convicted of a criminal offence rendering him or her no longer a fit and proper person to
offer conveyancing or executry services. Currently such a finding cannot be appealed (although
the steps taken on the back of such a finding can).
PART 3 – LEGAL PROFESSION: OTHER MATTERS
Section 39: Constitution of Scottish Solicitors’ Discipline Tribunal
136. Section 39 requires the Scottish Solicitors’ Discipline Tribunal to be constituted of not
more than 28 members comprising equal numbers of solicitor and non-lawyer members. A
vacancy in the membership of the Tribunal or a defect in the appointment of a member are not to
affect the validity of any of its proceedings. The Scottish Ministers may by negative resolution
order vary the maximum number of members of the Tribunal, but not the prescribed proportion
of solicitor and non-lawyer members. The section adjusts the current requirement for the
Tribunal to have not less than 10 and not more than 14 solicitor members and 8 non-lawyer
members; and requires the Tribunal to have equal numbers of solicitor and non-lawyer members.
Section 40: Scottish Solicitors Guarantee Fund: borrowing limit
137. Section 40 increases the borrowing limit available to the Law Society of Scotland in
respect of the Guarantee Fund from £20,000 to £1.25m. Under paragraph 2(2) of schedule 3 to
the Solicitors (Scotland) Act 1980 the Society may borrow money for the purposes of the
Guarantee Fund in such manner and on such security as they may determine. The Society
considers that the limit should be increased from its original level of £20,000 to the figure of
£1,250,000 for the following reasons:
•

The Scottish Solicitors Guarantee Fund has no cap on claims arising from
dishonesty, but does have Stop Loss cover for losses from £2m through to £5m
which means that the Fund has to pay losses up to £2m from its own resources.

•

The Society does not hold £2m as assets of the Fund, but expects to be able to
finance between £0.8m and £1m.

•

On that basis the Society considers that an overdraft limit of £1.25m would be
sufficient to cover the shortfall.

Section 41: Safeguarding interests of clients
138. Section 41 amends section 45 of the Solicitors (Scotland) Act 1980 to provide for a client
account held in the name of a solicitor or solicitor’s firm to vest in the Law Society of Scotland
in certain circumstances. The circumstances provided for are where a sole practitioner has been
restricted from acting as a principal by the Scottish Solicitors’ Discipline Tribunal.
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139. The amendment provides that until such time as the Council has approved the
arrangements for the transfer of a client account in such circumstances, the client account should
vest with the Society. The purpose of the amendment is accordingly to enable the Society to
protect the client account, as section 45 of the 1980 Act does not at present cover the situation
where the solicitor subject to the restriction has been a sole trader. Vesting the right to operate
the client account in the Society in such circumstances protects the client from any risk and is a
temporary arrangement until such time as the Council have approved acceptable other
arrangements in respect of the client account.
Section 42: Offence for unqualified persons to prepare certain documents
140. Section 42 amends section 32 of the Solicitors (Scotland) Act 1980 to remove a difficulty
which would otherwise prevent an extension of rights to conduct litigation as envisaged by
sections 25 to 29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. Section
32 of the 1980 Act makes it an offence for any unqualified person to draw or prepare any writ
relating to any action or proceedings in any court. Sections 25 to 29 of the 1990 Act for their
part provide for rights to conduct litigation (and rights of audience) to be granted to members of
professional or other bodies, subject to the approval in each case of a scheme prescribing
safeguards in relation to such matters as the training requirements to be imposed on members,
the provision required for professional indemnity insurance and the arrangements for handling
complaints against members.
141. The offence in section 32 of the Solicitors (Scotland) Act 1980 is not however disapplied
by the 1990 Act in relation to a member of a professional or other body which has acquired
rights to conduct litigation. A member of such a body who sought to exercise such rights in
good faith would therefore be guilty of an offence. Section 42 resolves the difficulty by adding
an exception to the offence in section 32 of the 1980 Act in respect of a member of a body which
has made a successful application under section 25 of the 1990 Act, but only to the extent to
which the member is exercising rights acquired by virtue of section 27 of the 1990 Act.
Section 43: Notaries public to be practising solicitors
142. Section 43 amends section 57 of the Solicitors (Scotland) Act 1980 to provide that only
an enrolled solicitor who holds a practising certificate may apply to the Court to be admitted as a
notary public. Sections 57(2A) and (2B) provide a limited exception to this, in that they permit a
person who is applying for admission as a solicitor, and who will therefore not yet be enrolled or
have a practising certificate, to include in that petition an application for admission as a notary
public. Where a person who is a solicitor and notary no longer has a current practising
certificate, the Council is to remove the person’s name from the register of notaries public. The
person’s name can be restored to that register on acquisition of a current practising certificate.
Section 43A: Regulation of notaries public
143. Section 43A provides the Council of the Law Society of Scotland with powers to make
rules regulating the admission, enrolment and professional practice of notaries public. The
procedure which the Council has to follow is to consult notaries public on a draft of the rules,
take account of any representations made and submit the rules to the Lord President of the Court
of Session for approval. Failure to comply with the rules may be treated as professional
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misconduct or unsatisfactory professional conduct on the part of the solicitor who is the notary
public.
PART 4 – LEGAL AID
Section 44: Criminal legal aid in solemn proceedings
144. Section 44 repeals the provisions of the Legal Aid (Scotland) Act 1986 (‘the 1986 Act’)
which provide that applications for criminal legal aid in solemn proceedings are made to the
court and transfers the power to grant criminal legal aid in such proceedings to the Scottish Legal
Aid Board (‘the Board’). It does not change the criteria currently used by the court for
determining such applications. It provides that the Board can make criminal legal aid available
to a person being prosecuted under solemn procedure only if it is satisfied, after consideration of
the person’s financial circumstances, that the expenses of the case cannot be met without undue
hardship to the person or his dependants. It further stipulates that the Board shall establish a
procedure whereby a person who has been refused criminal legal aid in solemn proceedings may
apply to the Board for a review of their application.
145. Section 44 also makes consequential amendments to the 1986 Act so that all references
made to the provision concerning criminal legal aid in solemn proceedings do so in accordance
with the amended numbering.
Section 44A: Criminal legal aid: conditions and reviews
146. Section 24 of the 1986 Act deals with the availability of criminal legal aid in summary
proceedings and at subsection (2) enables the Board to require a person to comply with
conditions once legal aid has been granted. Section 44A amends this section in order that the
Board may be able to impose conditions at the time of making such grants of legal aid.
147. Section 44A inserts subsection (1A) in section 24 to provide that the Board may make
legal aid available subject to such conditions as it considers expedient. These conditions may be
made at any time to include at the time when legal aid is made available. Subsection (2) of
section 24 is amended to provide that the Board may impose conditions in relation to the
continued application of the financial eligibility test. These may include the requirement that the
assisted person provide full financial information to the Board at any stage in the case. The new
subsection (5A) provides that the Board shall establish a procedure whereby an assisted person
whose grant of criminal legal aid is subject to a condition may apply to the Board for a review of
that condition. An amendment is made to subsection (6) of section 24. This provides that, in
cases where at the trial diet there is no legal aid in place as a result of the grant of legal aid
ceasing due to the operation of a condition where the court considers that owing to the
exceptional circumstances of the case it would be inequitable to proceed with the trial then it
may adjourn the trial diet to allow an application to be made to the Board.
Section 44B: Criminal Legal Assistance Register: removal of name following failure to
comply with code
148. Section 25D currently allows the Board to investigate suspected non-compliance with the
code of practice for those providing criminal legal assistance and to remove their name from the
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register of those able to provide such assistance if the Board is satisfied that the firm or solicitor
is not complying. It does not cover situations where the Board discovers that a firm or solicitor
has committed a breach of the code in the past but has resumed compliance at the time of the
investigation. Section 44B adds a new subsection (4A) to section 25D which provides that the
Board may also, after carrying out appropriate investigation, remove the name of a firm or
solicitor from the register if it is satisfied that the firm or solicitor has in the past not complied
with the code in a material regard.
Section 45: Register of advisers: advice and assistance
149. Currently advice and assistance may only be provided by a solicitor or, where
appropriate, by counsel. Section 45 amends the 1986 Act enabling the Board to make payments
out of the Legal Aid Fund to bodies in respect of certain categories of advice and assistance.
150. Section 45(6), which inserts sections 12A and 12B into the 1986 Act, provides that a
register of advice organisations is to be established and maintained by the Board. This will
consist of organisations who are approved by the Board to provide advice and assistance.
Solicitors, advocates, conveyancing practitioners, executry practitioners or persons who have a
right to conduct litigation or right of audience by virtue of section 27 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990 may not be registered advisers.
151. Section 45(6) also enables regulations to be made which specify the categories of
circumstances in which a registered advice organisation may provide advice and assistance. The
regulations may be made for different categories of cases and for different purposes.
152. Section 45 also inserts a new schedule to the 1986 Act. Schedule 6 makes further
provision regarding the register of advice organisations. The process by which an advice
organisation applies to be registered; the code of practice for registered advice organisations, as
prepared by the Board; the requirement of the Board to monitor both the provision of advice and
assistance by registered organisations and their compliance with the code of practice; the
procedures by which the Board may remove an organisation from the register; and the
procedures by which an organisation may appeal against a decision of the Board to either refuse
their application for registration or remove their name from the register, are all provided for by
the schedule.
Section 45A: Scottish Legal Aid Board: grants for certain purposes
153. Section 45A of the Bill amends section 4 of the 1986 Act, which deals with the
establishment and management of the Legal Aid Fund, so that the Board will be able to use the
fund to provide grants. It inserts a new section 4A, subsection (2) of which provides that grants
can be made in respect of civil legal aid work undertaken by a solicitor or counsel, or advice and
assistance work undertaken in respect civil matters by a solicitor, counsel or a non-lawyer
adviser employed by a registered organisation, or in respect of advice or assistance in connection
with civil matters. Subsection (3) provides that the grants can also be made in respect of work to
facilitate, support and develop the provision of these forms of civil advice.
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154. Subsections (4) and (5) of the new section 4A specify that Scottish Ministers must set a
financial limit to the amount of grant over a specific period of time and subsections (6) to (11)
and (14) also set out the process whereby the Legal Aid Board will prepare and publish a plan of
the criteria it will apply when considering grant applications, that the plan is to be submitted to
Scottish Ministers for approval and that Ministers may approve a plan subject to modification.
155. Subsections (12) and (13) specify that grant payments are to be made from the Legal Aid
Fund and, to prevent duplication, that work which is funded by a grant will not also be funded
under the Advice and Assistance or Civil Legal Aid schemes.
156. Subsection (15) refers to the sections of the 1986 Act which govern the availability and
financial limits of advice and assistance, financial eligibility and payment for outlays such as
specialist reports under the scheme. Subsection (15) specifies that the restrictions in these
sections of the Act are not to apply automatically to advice and assistance which is provided by
virtue of grant funding. Subsection (16) refers to the sections of the 1986 Act which govern the
availability and financial conditions of civil legal aid, the financial contributions of clients and
payment for outlays such as specialist reports under the scheme and specifies that these sections
of the Act are not to apply automatically to civil legal aid which is provided by virtue of grant
funding. Subsection (17) specifies that, although the relevant sections of the Act which govern
the advice and assistance and civil legal aid schemes are not to be applied automatically when
advice and assistance or civil legal aid work is done under grant funding, this does not prejudice
the Board’s ability to apply conditions to grants.
Section 45B: Availability of civil legal aid for defamation or verbal injury
157. Part II of Schedule 2 to the 1986 Act provides that civil legal aid shall not be available in
proceedings which are wholly or partly concerned with defamation or verbal injury. This
exception is not absolute and can be waived where it would otherwise require the withdrawal of
legal aid from an assisted person as a result of their opponent lodging a claim for defamation
against them. Section 45B of the Bill amends section 14 of the 1986 Act, which deals with the
availability of civil legal aid, and Schedule 2 to provide that civil legal can be made available by
the Board to pursuers or defenders in defamation proceedings where exceptional circumstances
are shown to exist.
158. Section 45B inserts new subsections (1C), (1D) and (1E) into section 14 of the 1986 Act
to provide that the Board must be satisfied that further criteria, in addition to the existing
statutory tests provided by sections 14 and 15, are met before legal aid may be made available in
defamation cases. Subsection (1C) specifies that the relevant criteria will be set out by the
Scottish Ministers in directions issued to the Board and enables the Board to make legal aid
available in cases where it is satisfied that the criteria as set down in the directions are satisfied.
Subsection (1D) provides that the directions may include criteria which the Board requires to
satisfy itself and provides that the directions may make different provision for different purposes
and be varied or revoked at any time. Subsection (1E) provides that the Board must comply with
directions and that Scottish Ministers must arrange for their publication.
159. Section 45B also amends Part II of Schedule 2. The removal of the reference in
paragraph 2 in that part of the Schedule to the granting of legal aid for the purposes of defending
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a counterclaim for defamation or verbal injury will allow the new test set down in the directions
to apply to counterclaims for defamation. This will ensure consistency in approach in the
eligibility criteria for legal aid in all defamation proceedings.
Section 45C: Civil legal aid: conditions and reviews
160. Section 45C amends section 14 of the 1986 Act, which deals with the availability of civil
legal aid, by inserting new subsections (1F) and (1G). This enables the Board to impose any
conditions it considers expedient to grants of civil legal aid. These conditions may be set down
at any time including at the time the Board makes legal aid available. It requires the Board to
establish a procedure whereby persons in receipt of legal aid subject to conditions may apply to
the Board for a review of any such condition.
Section 45D: Solicitors employed by the Scottish Legal Aid Board
161. Subsection (1) of section 45D amends section 4 of the 1986 Act to allow for payments to
be made out of the Legal Aid Fund in respect of expenses incurred by the Board in connection
with the employment of solicitors who provide civil legal assistance. Section 4 of the 1986 Act
already provides for this in respect of solicitors employed to provide advice on criminal matters.
162. Section 26 of the 1986 Act currently restricts partnership projects under Part V of the Act
to projects involving local advice giving organisations. Subsection (2) removes the restriction to
“local” organisations and amends the reference to the organisation’s function of “giving advice”
so that this need only be part of the organisation’s role and not its sole or main function.
163. Subsection (3) amends the 1986 Act to clarify the powers of the Board in relation to
employing staff and setting their terms and conditions of employment. Paragraph 8 of Schedule
1 of the Act specifically sets out these powers which apply not only to the administrative staff
employed by the Board but also, by virtue of section 28A(4), to solicitors employed by the Board
to provide criminal legal assistance. Subsection (3) of section 45D replicates section 28A(4) in
section 27 of the 1986 Act so that the Board’s powers set out in paragraph 8 of schedule 1 will
apply also to solicitors employed to provide assistance on civil matters.
164. Subsection (3) also repeals section 27(2) and (3) of the 1986 Act. Section 27(2)
disapplies section 32(a) which prohibits payment from another source where payment has been
made from the Legal Aid Fund and section 27(3) prevents solicitors who are employed by the
Board to provide assistance on civil matters from being paid from the Legal Aid Fund altogether.
Repealing both of these subsections allows the Board to pay solicitors employed by them out of
the Legal Aid Fund and not from any other source.
Section 46: Contributions, and payments out of property recovered
165. Section 46 amends sections 4 and 17 of the 1986 Act. A definition of “net liability of the
Fund” is re-inserted in to section 17 of the 1986 Act. As the result of a repeal made by the Legal
Aid Act 1988 there is currently no definition of what that net liability is, although “net liability
of the Fund” is referred to in section 17(2B) of the 1986 Act. It is the aggregate amount of the
sums paid or payable to a solicitor or counsel, or as the case may be registered adviser, out of the

31


309

This document relates to the Legal Profession and Legal Aid (Scotland) Bill as amended at
Stage 2 (SP Bill 56A)

Fund in respect of proceedings, including advice and assistance given in connection with the
proceedings, which are not recouped by the Fund from expenses or as a result of any right of
indemnity against such expenses. The section amends the scheme currently in place in that sums
paid and payable for advice and assistance are taken into account for the purposes of establishing
the amount of any net liability on the Fund. It is intended that this will reduce the likelihood of
confusion or disagreement about the limit of the amount which the Board is required to recover
in terms of section 17(2A) and (2B) of the 1986 Act. Sums payable out of the Fund includes
those payable to solicitors employed by SLAB under the provisions of Part V of the 1986 Act.
166. It is also provided that in relation to proceedings in respect of which a person has been
granted civil legal aid if the total contribution made by a person exceeds the net liability then the
excess shall be repaid to the person. The amendments made by section 46 to the 1986 Act do not
prejudice the court’s ability to allow an opponent to set-off an award of expenses or damages in
that person’s favour against any damages or expenses awarded to the person in receipt of civil
legal aid.
Section 46A: Regulations under section 36 of the 1986 Act
167. Section 36 of the 1986 Act is a regulation making power and allows Ministers to make
such regulations as appear to them necessary or desirable so as to give effect to or prevent abuses
of the Act. Section 46A amends section 36 by inserting new subsections (2)(ca) and (2A).
Subsection (2)(ca)(i) enables Ministers to make regulations allowing the Board to determine a
list of distinct categories for which advice and assistance may be provided by solicitors and
advisers. Subsection (2)(ca)(ii) allows regulations to be made providing the Board with the
power to treat a matter not on the list as if it was included there.
168. Subsection (2A)(a) requires that the Board consult with the Law Society of Scotland
before determining the matters which are or are not to be treated as distinct matters for advice
and assistance. Subsection (2A)(b) provides that the Board is required to seek the approval of
Ministers before it may determine that a matter on the list is no longer to be treated as distinct.
PART 5 – GENERAL
Section 47: Advice, services or activities to which Act does not apply
169. Regulation of the legal profession in Scotland is not reserved unlike the regulation of
architects1 or the regulation of insolvency practitioners2. Although the regulation of the legal
profession is devolved, there are certain discrete areas where the Law Society of Scotland is the
regulatory body or co-regulatory body in terms of a UK statute, the subject matter of which is
reserved. Therefore section 47 provides that nothing in the Bill applies to complaints about, or
the provision of advice, services or activities in relation to (a) activities carried out by virtue of a
group licence under the Consumer Credit Act 1974; (b) activities of an insolvency practitioner
within the meaning of the Insolvency Act 1986; (ba) complaints about solicitors under the
Financial Services Act 2000 1986 (The Law Society of Scotland retains the function of dealing
with complaints about solicitors in relation to investment business carries on under the 1986 Act,
1
2
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as this function of recognising professional bodies was saved on repeal of the 1986 Act); (c)
immigration advice or immigration services within the meaning of the Immigration and Asylum
Act 1999; (ca) regulated activities within the meaning of section 22 of the Financial Services and
Markets Act 2000 in relation to the Law Society of Scotland has been delegated a regulatory role
by the Financial Services Authority. (The activities covered include such matters as dealing or
arranging deals in investment, managing investments or giving investment advice and are
therefore excluded); and (d) financial services constituting exempt regulated activities under the
Financial Services and Markets Act 2000. It is intended that such advice or services should be
subject to provisions analogous to those provided for by the Bill in respect of the services with
which it deals. Competence in respect of the reserved areas listed in section 47(2) is currently
being sought in the Legal Services Bill which was introduced in the House of Lords on 23
November 2006 (see clauses 186 and 187 and schedule 20).
Insolvency
170. In respect of (a) (insolvency), in which field the regulation of Insolvency Practitioners is
reserved (Head C2 of Schedule 5 to the Scotland Act 1998), the Law Society of Scotland3 is a
recognised professional body under the Insolvency Act 1986 and issues licences to those
solicitors who wish to be appointed as insolvency practitioners, supervised by the Insolvency
Service, an agency of the Department of Trade and Industry. A person may act as an insolvency
practitioner within the meaning of section 388(1) of the Insolvency Act 1986, if, by virtue of
section 390(2)(a) of that Act, the person is a member of a professional body recognised under
section 391 of that Act.
Consumer credit activities
171. In respect of (b) (consumer credit), in which field the subject matter of the Consumer
Credit Act 1974 is reserved (Head C7 of Schedule 5 to the Scotland Act 1998), the Law Society
of Scotland has a group consumer licence in terms of section 22(1)(a) of the Consumer Credit
Act 1974 granted by the Director General of Fair Trading allowing its members to carry on
consumer credit activities as described in the licence.
Financial services
172. In relation to (c) (financial services), in which field Financial Services and Financial
Markets are reserved areas in terms of A3 and A4 of Schedule 5 to the Scotland Act 1998, the
Law Society of Scotland is one of nine professional bodies designated by the Treasury under
section 326 of the Financial Services and Market Act 20004.
173. This regulatory regime covers law firms in Scotland which provide only incidental
investment advice. They carry on a narrow range of regulated activities, known as “exempt
regulated activities”, under the supervision of the Law Society of Scotland as a designated
professional body. In contrast law firms in Scotland which provide financial and investment
advice as a main stream activity are regulated directly by the Financial Services Authority in
relation to those activities.
3

The Law Society of Scotland is recognised in terms of the Insolvency Practitioners (Recognised Professional
Bodies) Order 1986 (S.I. 1986/1746).
4
This is in terms of the Financial Services and Market Act 2000 (Designated Professional Bodies) Order 2001
(S.I. 2001/1226).
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174. There are around 100 Law Society of Scotland member firms that are regulated directly
by the FSA and approximately 650 other member firms operating under the regulation of the
Law Society of Scotland as a designated professional body.
175. Complaints about the way in which the Law Society of Scotland has handled such cases
fall to be considered by the Scottish Legal Services Ombudsman; and serious conduct complaints
would be prosecuted by the Law Society of Scotland before the Scottish Solicitors’ Discipline
Tribunal.
Immigration services
176. In relation to (d) (immigration), in which field Immigration and nationality (including
asylum) are reserved areas in terms of head B6 of Schedule 5 to the Scotland Act 1998, the Law
Society of Scotland and the Faculty of Advocates are designated professional bodies in terms of
section 86 of the Immigration and Asylum Act 1999, which removes the need for Scottish
solicitors and advocates who provide immigration advice to be individually registered with the
Immigration Services Commissioner.
177. These bodies are designated professional bodies in terms of the Act (without any need for
a designation order), but the Secretary of State, if he considers that a designated professional
body has consistently failed to provide effective regulation of its members in their provision of
immigration advice or immigration services, may by order de-designate a body. In the case of
the Scottish bodies he has first to consult the Immigration Commissioner and the Scottish Legal
Services Ombudsman in terms of section 86(4) of the Immigration and Asylum Act 1999.
178. The Bill leaves these four discrete reserved areas untouched. In paragraphs 1(8) and 2(5)
of schedule 4 to the Bill, the 1980 and 1990 Acts are amended to restrict the references to
‘inadequate professional services’ to the four discrete areas. This means that, for example, the
persons mentioned in section 51(3) may still make complaints to the Tribunal in relation to
inadequate professional services in the 4 discrete reserved areas.
179. Section 47(3) extends the definition of “complaints” and “practitioners” in section 34
(which deals with the interpretation of Part 1 of the Bill), to the references to complaints and
practitioners in section 47(1) of the Bill.
Section 48: Ancillary provision
180. Section 48 makes standard provision to enable the Scottish Ministers to make by order
subject to affirmative procedure such incidental, supplemental, consequential, transitional,
transitory or saving provision as they consider necessary or expedient for the purposes, or in
consequence, of the Act. Such an order may make different provision for different purposes and
may modify any enactment, instrument or document. Such a power could, for example, be used
to prescribe procedures to be followed by the Commission on its establishment in relation to
services complaints not determined by a professional body at that time or handling complaints in
respect of which the Scottish Legal Services Ombudsman had not completed an investigation at
that time.
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Section 49: Regulations or orders
181. Section 49 provides that any power conferred on the Scottish Ministers by the Act to
make orders or regulations must be exercised by statutory instrument, and may be exercised so
as to make different provision for different purposes. The section specifies that statutory
instruments containing an order or regulations made under the Act are to be subject to negative
resolution procedure. Those which are to be subject to affirmative procedure, requiring a draft of
the instrument to be laid before and approved by resolution of the Parliament, are––
•

orders under section 8(7) or 16(8) amending the maximum amount of compensation
available under those sections;

•

orders under section 17(1), 17(3) or 17(4) modifying the functions of, or specifying
the date for abolition of the office of, the Scottish Legal Services Ombudsman;

•

regulations under s.31(1) adjusting the duties or powers of the Commission;

•

orders under s.48(1) making ancillary provision which adds to, replaces or omits any
part of the text of an Act; and

•

orders under paragraph 2(7) of Schedule 1 varying the numbers of members of the
Commission.

Section 50: Interpretation
182.

Section 50 explains abbreviated references made to statute in the Act.

Section 51: Minor and consequential amendments and repeals
183. Section 51 introduces Schedule 4 which makes minor amendments and repeals and
amendments and repeals consequential on the provisions of the Act.
Section 52: Short title and commencement
184. Section 52 provides for the Act that results from this Bill to be cited as the Legal
Profession and Legal Aid (Scotland) Act 2006. It will come into force, except section 52 itself
and sections 34 (interpretation of Part 1), 49 (regulations or orders) and 50 (interpretation), on
such day as the Scottish Ministers may by order appoint. Such an order may appoint different
days for different purposes. Sections 34, 49, 50 and 52 will come into force on Royal Assent.
Schedule 1—The Scottish Legal Complaints Commission
185. Schedule 1 makes provision for the detailed constitution, powers and proceedings of the
Scottish Legal Complaints Commission. The Commission is to consist of five non-lawyer
members, one of whom is to chair it, and four lawyer members. The terms “lawyer members”
and “non-lawyer members” are defined in paragraph 2 of the schedule. These numbers may be
varied by order made by the Scottish Ministers, subject to the affirmative resolution procedure.
The number of non-lawyer members is required to remain greater than that of lawyer members;
the number of non-lawyer members must be no fewer than four and no greater than eight, and
the number of lawyers member no fewer than three and no greater than seven. Members are to
be appointed by the Scottish Ministers for an initial period of not less than four years and not
35
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exceeding six years and are to be eligible for reappointment for a single further period, but not
before a period of three years has elapsed since the end of the original term of appointment.
186. In appointing members, the Scottish Ministers are to have regard to the desirability of
including persons:
(i) who have experience of, and have shown capacity in (a) consumer affairs or
complaints handling; (b) the practice and provision of legal education and training;
(c) civil or criminal proceedings; (d) court procedures and practice generally; (e) the
practice and provision of other legal services; (f) the monitoring of legal services; and
(ii)persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of the Commission’s
functions.

The schedule provides for the qualifications for membership, for the circumstances in which
members may be removed, for disqualification of MPs, MSPs and MEPs from membership, and
for remuneration, pensions and allowances.
187. The Schedule also provides for the appointment of a Chief Executive of the Commission,
with the approval of the Scottish Ministers, and of other staff. The Chief Executive is to be the
accountable officer for the Commission. The Schedule makes provision for the procedure of the
Commission, for the establishment of committees, for its general powers and for delegation of
functions. The Commission is to be required to keep proper accounts to be audited by the
Auditor General for Scotland, and to publish an Annual Report which is to be laid before
Parliament by the Scottish Ministers.
188. The Commission’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers, who may also direct the Commission as to the location of its
office premises. The Scottish Ministers may otherwise give the Commission directions of only a
general character as to the exercise of its functions and are required to publish any such
directions. The Commission is required to comply with any such directions; the requirement for
any such directions to be of a general character means that Scottish Ministers will have no locus
in relation to the Commission’s determination of particular complaints.
Schedule 2—Further powers of Commission under sections 13 or 28
189. Schedule 2 expands on the Commission’s powers under section 13 to require legal
practitioners to produce documents and provide explanations in connection with complaints; and
under section 28 to require professional bodies to provide it with information and documents for
the purposes of section 15, 16 or 27. It allows for the Commission to enforce a requirement for
the production of documents by court order and for the person who has provided documents to
the Commission to require their return after 14 days, again by court order. It also sets out
procedural requirements as to the disposal by the Commission of documents required to be
produced.
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Schedule 3—Rules as to Commission’s practice and procedure
190. Schedule 3 requires certain matters relating to practice and procedure to be included in
the Commission’s rules and also gives particular examples of other matters which may be
included in them. It requires such rules to cover procedures about the making and eligibility of
complaints; the handling of complaints, including procedure for proposed settlements and
membership of determination committees; and the giving of reasons for determinations,
directions, decisions or recommendations; the charging of interest on late payments of the annual
general levy or complaints levy; and meetings procedures for the Commission and its
committees (subject to schedule 1). It also allows for such rules to cover time limits for the
making of complaints, and the extension of such limits; evidence to be required or admitted, and
the consequences of failure to produce information or documents; the effect of procedural
defects in the light of the interests of fairness; the circumstances in which the Commission may
rely on the findings in fact of another body or its own previous findings in fact; the collection
and recovery of the annual general levy from the relevant professional organisation and from
practitioners of any complaints levy due by them; the circumstances in which any portion of
annual general levy may be waived or refunded or complaints levy waived; and the calculation
and notification of the total amount of the annual general levy of each professional organisation
is to collect in respect of each financial year.
Schedule 3A––Further powers of relevant professional organisations under section 35A
191. Schedule 3A provides powers for relevant professional organisations to obtain documents
by court order where either a practitioner or a complainer has refused or failed to produce or
deliver them. Where such an order has been granted and the professional organisation takes
possession of the documents, the organisation must without delay serve on the practitioner or the
complainer a notice giving particulars and the date on which it took possession.
192. After the expiry of 14 days from the date on which that notice was served, the
practitioner or complainer may apply to the court for an order for return of the documents; and
on hearing such an application the court may make the order applied for or such other order as it
thinks fit. Where no such application is made to the court or where the court has directed that
the documents should stay in the custody or control of the relevant professional organisation, the
organisation may in due course make enquiries to ascertain who the documents belong to and
deal with the documents in accordance with the directions of that person.
Schedule 4—Minor and consequential modifications
193. Schedule 4 makes a number of minor amendments and repeals and amendments and
repeals consequential on the provisions of the Bill to the Solicitors (Scotland) Act 1980 and the
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. These are mainly concerned with
the adjustment of statutory references, and the removal of unnecessary references, as a result of
the introduction of the new arrangements for the handling of complaints against lawyers.

37


315

This document relates to the Legal Profession and Legal Aid (Scotland) Bill as amended at
Stage 2 (SP Bill 56A)

LEGAL PROFESSION AND LEGAL AID (SCOTLAND)
BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED FINANCIAL MEMORANDUM

CONTENTS
1.
As required under Rule 9.7.8B of the Parliament’s Standing Orders, this revised Financial
Memorandum is published to accompany the Legal Profession and Legal Aid (Scotland) Bill as
amended at Stage 2.
LEGAL PROFESSION PROVISIONS
Introduction
2.
The costs associated with the legal profession provisions in this Bill relate to the
establishment and running costs of the Scottish Legal Complaints Commission. As with current
arrangements for handling complaints against lawyers, the costs will largely fall on practising
members of the legal profession. However under the new arrangements, funding for the
Commission’s running costs will be collected through two levies. The first type of levy will be a
general levy on each practising legal practitioner and the second will be a specific levy on
practitioners who generate a chargeable complaint (that is, a services complaint made to the
Commission which has not been resolved at source to the satisfaction of the client and which the
Commission has resolved either by mediation; or by informal settlement; or by formally
determining that a complaint is upheld).
3.
The balance between the levies will be a matter for the Commission itself, though the
Commission will be required to consult the profession each January on its draft workplan and
budget for the following year. For purely illustrative purposes, if 50% of the estimated full-year
running costs for the Commission of £2.4m were met from the annual general levy from 10,000
practising legal practitioners, and 50% from the specific levy relating to an estimated 4,000
chargeable complaints handled by the Commission, the level of the annual general levy would be
£120 and that of the specific levy would be on average £300. Given that the Commission has the
power to vary the amount of the specific levy, only an average amount can be estimated for the
purposes of this illustration. The legal professional bodies will continue to deal with complaints
about the conduct of their members, but will realise significant cost savings from the transfer of
responsibility for service complaints to the Commission (which represent about 70% of their
current workload). The Scottish Executive will provide start-up funding for the establishment of
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the Scottish Legal Complaints Commission but will not contribute to its annual running costs in
normal circumstances. It is anticipated that the Commission will become fully established in the
spring of 2008.
4.
The start-up costs set out below cover costs in relation to the process of appointing the
members of the Board of the Commission, of recruiting staff and of setting up the Commission’s
office. These start-up costs which should be non-recurring are estimated at around £450,000.
5.
The running costs of the Commission will relate to the ongoing operation of the
Commission. It is estimated that these costs will be in the region of £2.2m for financial year
2008-09 and £2.4m per annum from financial year 2009-10 onwards.
6.
These figures are estimates since the details of the structure and working arrangements of
the Commission will for the most part be for the Commission itself to decide. Decisions on
certain matters, such as the location the Commissioner’s office will however be subject to the
approval of Scottish Ministers. These estimated cost figures are based on a number of
assumptions about how the Commission might be structured and examples of other bodies that
fulfil similar roles. The largest cost elements (staff salaries and accommodation) will be subject
to fluctuation depending on the workload of the Commission and the outcome of the location
review. The current estimated workload of up to 4,000 complaints per annum could fluctuate by
25% in either direction and thereby have a direct effect on staffing requirements. Current
assumptions about accommodation allow for a rental tariff towards the maximum of the range
and so this cost would reduce should a cheaper location eventually be selected.
7.
The miscellaneous provisions in sections 39 to 43A of the Bill will be largely cost neutral
and in particular there would be no cost to the public purse from sections 40 to 43A. However,
section 39 allows for an increase in the non-lawyer membership of the Scottish Solicitors
Discipline Tribunal from a maximum of 8 members to a new maximum of 14. The Scottish
Executive funds the travel and subsistence expenses of non-lawyer members and there is
therefore a possibility of a modest increase in expenditure associated with this provision. The
funding of solicitor members is a matter for the Law Society of Scotland.
Costs on the Scottish Executive
Start-up costs
8.
The Scottish Executive will provide funding in respect of the start-up costs for the
Commission as estimated below. It will be for the legal profession to fund the ongoing costs of
the Commission. The running costs of a number of comparative bodies have been considered in
providing the estimates below.
Recruitment
9.
Costs will be incurred in recruiting members of the Commission, such as the cost of
advertising in the national press, of holding interviews and of contracting an independent
assessor. It is estimated that total costs will be around £33,000 comprising press advertising at
£32,000 and the costs of fees and travel and subsistence for the independent assessor.
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10.
This level of recruitment activity will reduce once the Commission is in place as the
appointments to the Board are for a period of 5 years with possible re-appointment for a further
term thereafter.
11.
Recruitment costs for the staff of the Commission will largely depend on decisions about
what staff posts will be needed and the nature and level of skills and experience required for each
post. Posts will then need to be advertised and filled. It will be for the Commission to decide on
the number and composition of staff and their terms and conditions of service, subject to the
approval of the Scottish Ministers. This memorandum cannot therefore predict the staffing
requirements of the Commission entirely, but certain assumptions have been made for budgeting
purposes.
12.
A number of comparative models from the UK were considered. These included the
Financial Ombudsman Service, the Office of the Scottish Legal Services Ombudsman, the Risk
Management Authority, the Law Society of Scotland, the Law Society of England and Wales
and the Scottish Criminal Case Review Commission. For the purposes of this memorandum and
based on the aforementioned models, we have assumed that the Commission will have 50 to 60
staff including the Chief Executive but excluding Board members.
13.
On this basis, the total cost of staff recruitment is estimated at £38,000. This figure
would include press advertising at £32,000; independent assessor costs of £3,500; and travel and
subsistence of £2,500.
14.
This level of recruitment activity should not be required every year since it is not
anticipated that there will be a high turnover of staff. Therefore only a small proportion of this
cost needs to be retained as ongoing.
Training
15.
Given that we anticipate that an initial intensive training period will be required for staff
engaged in casework, a cost of £40,000 has been assumed for staff training as part of the start-up
costs.
Accommodation
16.
For the purposes of this memorandum, it is assumed that the Commission will have one
office and that it will be rented. The cost of that office will of course depend on the location and
size of the actual premises chosen. The location of the Commission will be the subject of a
Scottish Executive location review which will take account of the need for the Commission to be
accessible to the public. Having considered the experience of other comparable bodies we have
assessed the Commission’s accommodation requirements to be in the order of 6,500 square foot
of premises at £40 per square foot (rent of £25 per square foot, rates of £10 per square foot and
£5 per square foot for other running costs such as security, insurance and cleaning.) This gives a
total of £260,000 per annum. The start-up element of this cost would be for the first three
months’ rent which equates to £65,000. It will probably be necessary for expert property and
legal services to be bought in to assist in identifying and securing suitable premises and it may
also be necessary for some remedial works to be done to make the chosen property suitable. For
the purposes of this memorandum we have estimated such costs to be in the order of £75,000.
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Equipment
17.
The Commission’s office will require furniture, IT equipment and telephones. A
substantial cost is likely to be incurred in the first year, although an annual budget will be
required to cover the costs of ongoing maintenance. Based on the experience of the Scottish
Executive, the one-off cost of purchasing the necessary equipment (including the design and
installation of a suitable IT system) would be in the region of £170,000.
Promotion and awareness-raising
18.
Given the need to publicise the functions of the newly-established Commission and to
clarify the re-defined roles of the professional bodies for the public and the profession, it is
expected that a publicity campaign and guidance publications will be required. We have
assumed a start-up budget of £30,000 for this purpose.
Total costs expected to fall on the Scottish Executive
19.
The table below summarises the estimated costs associated with the Commission based
on the figures given in the paragraphs above.
Scottish Legal Complaints Commission start-up costs (2008-09)
£
Staff costs
Recruitment of the Board
33,000
Recruitment of staff
38,000
Training
40,000
Sub-total
111,000
Office costs
Accommodation
Acquisition and conversion
Equipment
Sub-total

65,000
75,000
170,000
310,000

Functional costs
Promotion and awareness-raising
Sub-total
Total

30,000
30,000
451,000

20.
As stated above, these figures are an example of how the Commission’s budget might
look. The content and structure of the budget will depend on decisions made by the
Commission, Scottish Ministers and the legal professional bodies. These estimates are intended
to demonstrate why the Executive considers a start-up budget in the order of £450,000 to be
appropriate, rather than to prescribe exactly how such a budget should be spent.
Costs on local authorities
21.

It is not anticipated that the provisions will impose any costs on local authorities.
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Costs on the legal profession
22.
As previously mentioned, it is anticipated that the ongoing operating costs for the
Commission will largely fall to be met by the legal profession. In its first year of operation,
certain running costs will be met by the Scottish Executive as start-up costs and therefore
running costs will not be fully met by the profession until financial year 2009-10 as set out in the
table at paragraph 35.
Recruitment
23.
As stated above, the start-up recruitment costs will be met by the Scottish Executive.
Given that the board of the Commission will serve terms of 5 years, no provision is made for
recruitment costs in the immediate subsequent years. Similarly, we do not anticipate that there
will be high turnover in staff, so again no provision is made for recruitment in immediate
subsequent years.
Salary costs
24.
It is anticipated that the Commission will not be fully established until the first quarter of
the financial year 2008-09, but that a shadow Board is likely to be appointed in the final quarter
of the financial year 2007-08.
25.
There will be eight members of the Board and it is anticipated that they will be salaried
part-time employees. On the basis of a maximum time commitment of 2 days a week, it is
estimated that the total salary costs of the Board would be in the region of £200,000 per annum.
Including 15% on-costs for National Insurance and pension contributions, the total cost for the
Board would be £230,000 per annum.
26.
For the purposes of this Memorandum and based on the above models, we have assumed
that the Commission will have between 50 to 60 staff including the Chief Executive but
excluding Board members. On that basis and making salary assumptions based on the Scottish
Executive’s pay and grading structure, it is estimated that salary costs would amount to £1.7m
(including pensions and National Insurance contributions). This costing has been conducted on
the assumption that all staff will be full-time.
Training
27.
The initial training will be funded by the Executive as part of the start-up costs and it is
anticipated that any further training costs to be incurred for financial year 2008-09 will be
limited to £10,000. An annual cost of £45,000 has been assumed for staff training for
subsequent years.
Travel and subsistence
28.
Travel and subsistence for Board members is estimated at £20,000 per annum and at
£10,000 for staff.
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Accommodation costs
29.
As mentioned in paragraph 16 above, the estimated cost of accommodation is estimated
at £260,000 per annum. The first three months’ accommodation expenses will be financed by
the Executive as part of the set-up costs and this cost is estimated at £65,000 and therefore the
cost to the profession in 2008-09 will be limited to £195,000.
Cost of office equipment
30.
In the event that the furniture is purchased outright at the inception of the Commission,
then the ongoing cost will be for repairs and maintenance only and this is estimated at £5,000 per
annum from 2009-10 onwards.
31.
For IT and telecom equipment it is anticipated that ongoing maintenance and support
costs will approximate £9,000 per annum.
32.
Ongoing running costs for the office such as utility bills, cleaning, hospitality, and
postage are estimated at around £80,000 based on comparable bodies.
Consultancies
33.
It is anticipated that the Commission will need to obtain independent advice from time to
time on issues of legal practice and a provision of £20,000 per annum is made for this purpose.
It is possible that the Commission will also need its own in-house legal team.
Promotion and awareness-raising
34.
The initial publicity for the new Commission will be funded by the Executive as part of
the start-up costs. In subsequent years, a budget of around £20,000 is estimated to be required
for the Commission’s functions in relation to disseminating best practice on complaints handling
etc by the publication of leaflets and information packs.
Total costs to fall to the legal profession
35.
The table below summarises the estimated costs associated with the Commission based
on the figures given in the paragraphs above. These figures illustrate the likely size and shape
the Commission’s budget. The content and structure of the budget will depend on decisions
made by the Commission, Scottish Ministers and the legal professional bodies. These estimates
are intended to demonstrate why the Executive considers an ongoing budget in the order of
£2.4m to be appropriate, rather than to prescribe exactly how such a budget should be spent.
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Scottish Legal Complaints Commission ongoing costs
2008-09 Subsequent years
£
£
Staff costs
Recruitment
0
0
Salary costs: the Board
230,000
230,000
Salary costs: staff
1,700,000
1,700,000
Training
10,000
45,000
Travel and subsistence
30,000
30,000
Sub-total
1,970,000
2,005,000
Office costs
Accommodation
Equipment
Other running costs
Sub-total

195,000
0
80,000
275,000

260,000
14,000
80,000
354,000

Functional costs
Consultancies
Promotion and awareness-raising
Sub-total

20,000
0
20,000

20,000
20,000
40,000

2,265,000

2,399,000

Total
LEGAL AID PROVISIONS
Introduction

36.
The costs associated with the legal aid provisions of the Bill relate to the planned changes
to publicly funded legal assistance.
37.
Only direct costs associated with the provisions can be examined in this memorandum.
Some of the provisions are likely to ensure more efficient use of public funds in the longer term,
but such an impact is difficult to assess. In particular, the reform measures relating to publicly
funded legal assistance introduced in the Bill are intended to contribute to wider, longer term
improvements of legal advice provision, based on better planning and needs assessment. In
addition, any legal assistance provisions required to support ongoing summary justice reforms
are likely to contribute to the streamlining and cost-effectiveness of the criminal justice system.
Costs on the Scottish Administration
Funding non-lawyers in the provision of advice and assistance
38.
The intention, as outlined in the Policy Memorandum, is to fund non-lawyers on a caseby-case basis in the provision of advice and assistance. Under current legislation the legal aid
fund, which is demand led, can only be used to fund solicitors and, where appropriate, counsel.
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In some cases, it may be preferable or more appropriate for a client to be advised by a specialist
who is not legally qualified.
Grant funding for civil legal advice
39.
It is also the intention that the Scottish Legal Aid Board should be able to provide grant
funding to organisations providing advice on matters of civil law with the aim of facilitating,
supporting and developing such advice provision. The financial limit of the amount of grant
provided over a given period will be set by Ministers. A decision on the amount will be taken in
the light of information provided by work which is planned for early 2007 to map the existing
supply of advice services and from the experience of the new Civil Legal Assistance Office
service which should be operational by the end of 2007. The amount will be set after discussion
with the Legal Aid Board. Ministers’ approval of the criteria which the Board intend to apply
when considering applications will also have to be obtained.
Current funding of civil legal advice
40.
Currently the costs of such specialist non-lawyer advice provision may be met by a range
of public sources, including the Scottish Executive, Local Authorities and the Department of
Trade and Industry. There is currently inadequate evidence to assess the net cost of such advice
provision.
41.
With regard to the cost to the Legal Aid Fund of Advice and Assistance as provided by
lawyers, this has been falling in recent years. In 2004-05, there were 139,933 grants of civil
legal assistance (which includes both civil legal aid and civil advice and assistance) in total. This
was 7% less than the previous year, mainly because of a decrease in civil advice and assistance
grants. During this period, the cost of civil advice and assistance fell by 1% to £21.3 million and
the average cost of an advice and assistance case was £166.
Financial implications of the provisions
42.
Due to the demand led nature of the Legal Aid Fund the individual case costs relating to
the funding of non-lawyers for advice and assistance will be met by the fund but we do not
anticipate this will result in an increase in the cost of advice and assistance. The intention is that
the Board will administer the case-by-case funding of non-lawyers as it currently funds lawyers.
This system includes the undertaking of a detailed assessment of the merits of the case and an
examination of the applicant’s financial circumstances which may lead to a contribution being
payable by the applicant themselves. Given this, and the fact the Bill enables the categories of
circumstances in which a registered adviser may provide advice and assistance to be specified in
regulations, it is unlikely that this provision will lead to a significantly increased number of cases
or increased demand on the fund.
43.
As the case by case funding system will operate in a similar way to that already in use by
the Board to fund lawyers, and the volume of cases is not considered to be large, it is not
anticipated there will be significant administrative costs for the Board. There will be some
additional work required for the administration of the grant funding scheme in order to ensure
that applications are properly assessed and payments made appropriately but again this should
not be significant.
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44.
These provisions support the aim of ensuring adequate and appropriate legal advice
provision in Scotland. Case-by-case funding will be used in specific circumstances to enable the
provision of specialist advice and assistance in areas where other sources of funding are
unavailable, and Ministers will provide in regulations the areas in which advice and assistance
may be funded on this basis. In this way, the power will be used only to fund appropriate types
of advice, and will compliment current funding streams as part of improved needs assessment,
planning and coordination of provision.
Solicitors employed by the Scottish Legal Aid Board
45.
The Bill includes further provisions to improve flexibility of financial management in
relation to solicitors employed by the Board by enabling related costs to be met from the Legal
Aid Fund. This should not lead to any significant increase or reduction in the amount spent since
these solicitors will be either addressing unmet need by providing services in areas where
availability of Legal Aid provision from the private sector has reduced or will be providing an
element of competition into local markets where that appears to be limited. Rather it will enable
any variations in costs to be dealt with directly by the Board without repeated reference to the
Executive.
Transfer of the power to grant solemn criminal legal aid
46.
Over the past five years the number of grants by the courts for solemn legal aid has
increased by 16%. Expenditure on solemn legal aid has increased sharply, by 55% over the past
five years, to its highest ever level in 2004-05, reaching £39.2 million.
47.
We do not anticipate that there will be an increase in costs as a result of these provisions.
The Strategic Review of the Delivery of Legal Aid, Advice and Information which reported to
Scottish Ministers in 2004 highlighted the lack of evidence as to how the courts currently apply
the test of undue hardship. It is not currently known how many applications are refused on the
basis of means. The concern with the current system is that it is neither consistent nor
transparent, and it commits the Board to making payment of fees and outlays, which may be
considerable, in cases where it has no control over the assessment process. This is exacerbated
by the Board’s current lack of power to withdraw funding in the event of an assisted person
having been found to have made false disclosure of income or capital. Transferring the power
will lead to greater transparency and decision-making could be monitored. The Board already
registers grants of solemn criminal legal aid made by the courts and issues legal aid certificates
in these cases. Relevant existing procedures and computer systems will have to be adapted to
deal with the receipt, processing and granting of applications by SLAB. However, compared to
summary criminal legal aid the volume is small and as only a means test needs to be applied (as
opposed to the means and merits tests applied in summary cases) overall resource implications
are considered to be relatively minor.
48.
No additional administrative burden for the Board is anticipated. Although the Board
does not currently have the power to grant solemn criminal legal aid, it does administer the
grants.
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Other legal aid provisions
49.
The Bill also supports procedural reforms in the prosecuting of criminal cases under
summary procedure. The intention is that the Board will be able to impose conditions so that the
recipient’s continued eligibility for legal aid can be assesses during the course of his case and
that eligibility in terms of the interests of justice test can be revisited with the introduction of
disclosure and provision of witness statements by the Crown before the intermediate diet. In
civil case conditions such as requiring pursuers to raise proceedings within 12 months of their
application being granted or enabling the Board to revisit the eligibility test at certain stages if
there had been a significant change in either the nature of the case or the recipient’s financial
situation.
50.
Other provisions in the Bill related to Legal Aid will enable the Board to remove
organisations or individuals from the register of those approved to provide criminal legal
assistance where there has been a significant breach of the code of practice in the past; provide
for legal aid to be made available in cases of defamation or verbal injury in certain types of
exceptional cases; and provide that, in civil cases, the Board will be able to issue a list of distinct
categories for which advice and assistance may be provided by solicitors.
51.
These provisions are unlikely to lead to significant savings in themselves but should
contribute to the efficient management of the Legal Aid Fund and help ensure that Legal Aid is
only provided in appropriate circumstances.
52.
The aim of clarifying the definition of net liablilty of the fund has been requested by the
Board as a means of resolving a practical difficulty in how sums paid to it are treated. This will
ensure that a small number of legal aid recipients, who are currently unable to realise the full
benefits they are entitled to following the outcome of their case because of the order in which
monies are paid to the Board, will be able to do so. It is not anticipated that this will have a
significant financial impact.
Costs on local authorities
53.

It is not anticipated that the provisions will impose any costs on local authorities.

Costs on other bodies, individuals and businesses
54.
It is not anticipated that the provisions will impose any costs on other bodies, individuals
or businesses.
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LEGAL PROFESSION AND LEGAL AID (SCOTLAND)
BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This supplementary Memorandum has been prepared by the Scottish Executive in
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the
Subordinate Legislation Committee in accordance with Rule 9.7.9. It explains changes to the
powers to make subordinate legislation under the Legal Profession and Legal Aid (Scotland) Bill
made as a consequence of amendments at Stage 2. It describes the purpose of each new and
amended provision conferring power to make subordinate legislation. This supplementary
Memorandum should be read in conjunction with the original Memorandum.
PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION
INTRODUCED OR AMENDED AT STAGE 2
PART 1: THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Paragraph 2(7) of schedule 1 (introduced by section 1(2)) - The Scottish Legal Complaints
Commission
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
2.
Schedule 1 paragraph 2(7) provided on introduction power for the Scottish Ministers by
order to vary the composition of the Commission, subject to the requirement that the number of
non-lawyer members must be greater than the number of lawyer members. Paragraph 2(7) has
been amended, and a new paragraph 2(9) inserted, so as to confine this power within parameters.
The number of non-lawyer members must now always be between 4 and 8, and the number of
lawyer members between 3 and 7. These amendments were made in response to the concern
expressed by the Subordinate Legislation Committee at Stage 1 that the power as originally
framed could be used to achieve extreme results. It remains appropriate for this power to be
subject to affirmative procedure.
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Section 2(1B) - Receipt of complaints: preliminary steps
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
3.
A new subsection (1B) has been inserted into section 2 which provides that the
Commission is not to proceed to process any element of a conduct complaint which relates to a
practitioner acting in a judicial capacity in a court or tribunal specified by order by the Scottish
Ministers. This change follows concerns expressed to the Executive about the position of
practitioners who might also be part-time holders of judicial office. While the major courts and
tribunals which will require to be specified can be identified without difficulty, an order-making
power is required to ensure that every holder of an office which has judicial characteristics is
covered, both at the outset and in future. It is considered that the negative resolution procedure is
appropriate for setting out such a detailed list.
Section 2A(2)(b) - Existence of specified regulatory scheme
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
4.
Subsection (2)(b) of new section 2A (which provides that the Commission is not to deal
with any element of a complaint which is capable of being dealt with under a specified
regulatory scheme) confers a power on the Scottish Ministers to specify by order additional
persons besides the complainer and the practitioner to whom the Commission must give notice
of its intention not to deal with such an element of a complaint. The persons to whom it is
appropriate to give notice will vary depending upon the regulatory scheme in question (the
schemes are also to be specified by order) and this power will permit parties such as the
custodians of individual specified regulatory schemes to be included in the notification
requirement where appropriate. It is considered that the negative resolution procedure is
appropriate for setting out this level of detail.
Section 2A(5) - Existence of specified regulatory scheme
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
5.
Subsection (5) of section 2A confers on the Scottish Ministers power to determine by
order what is a “specified regulatory scheme”. An example of such a scheme is the Financial
Services Ombudsman Scheme which has a regulatory role in respect of solicitors for whom
investment business is a core activity. The purpose of this power is to ensure that the list of
schemes is relevant and up to date on commencement and in future. It is considered appropriate
that such detail be subject to negative resolution procedure.
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Section 16(8) - Investigation under section 15: final report and recommendations
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
6.
Section 16(8) has been amended to require the Scottish Ministers to consult the relevant
professional organisations and such consumer groups as they consider appropriate prior to
exercising their power to vary by order the maximum amount of compensation which can be
awarded in respect of a handling complaint. The absence of such a requirement was drawn to the
Executive’s attention by the Subordinate Legislation Committee at Stage 1. As amended, section
16(8) is consistent with other powers in the Bill to vary by order the maximum amount of
compensation that can be awarded.
Section 18(3)(b) - Annual general levy
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
7.
Section 18(3) allows the Commission to recover (as a civil debt) from the relevant
professional organisation the total amount which falls to be collected by that professional
organisation in respect of the annual general levy each financial year, and allows the
Commission to charge interest on such sums. The aim is to secure the Commission’s finances,
and prevent its work from being disrupted by any campaign of non-payment on the part of
individual members. New subsection (3)(b) provides a power for Scottish Ministers to specify by
order the rate of interest due on any sum (representing the total amount of annual general levies)
due to the Commission which may be recovered as a civil debt. The purpose of this power is to
allow the flexibility to vary the interest rate in line with wider interest rate fluctuations. It is
considered that negative resolution procedure is appropriate for setting this level of detail.
Section 18(4)(b) - Annual general levy
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
8.
Section 18(4) allows the relevant professional organisations to recover (as a civil debt)
the sum that is due from each person liable to pay the annual general levy to the Commission,
and allows the relevant professional organisation to charge interest on such sums. New
subsection (4)(b) provides a power for the Scottish Ministers to specify by order the rate of
interest due on any such sum. The purpose of this power is to allow the flexibility to vary the
interest rate in line with wider interest rate fluctuations. It is considered that negative resolution
procedure is appropriate for setting this level of detail.
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Section 19(3)(b) - Complaints levy
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5).
9.
Section 19(3) allows the Commission to recover (as a civil debt) the sum that is due from
each person liable to pay the complaints levy to the Commission, and allows the Commission to
charge interest on such sums. Interest is to be chargeable at such rate as the Scottish Ministers
may specify by order. The purpose of this power is to allow the flexibility to vary the interest
rate in line with wider interest rate fluctuations. It is considered that negative resolution
procedure is appropriate for setting this level of detail.
Paragraph 2(da) of schedule 3 (introduced by section 23(2)) - Rules as to Commission’s
practice and procedure
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
10.
Paragraph 2(da)(i) of schedule 3 provides a power for the Scottish Ministers to specify by
order a body (other than a relevant professional organisation or the Scottish Solicitors’ Discipline
Tribunal) which has disciplinary functions and on whose findings in fact the Commission may
rely (provided the Commission has made appropriate provision in its rules and the body agrees).
The Commission is already permitted to provide in its rules that it may, with the agreement of
the body concerned, rely on the previous findings in fact of a relevant professional organisation
and the Scottish Solicitors’ Discipline Tribunal. The purpose of the provision is to ensure that the
Commission and other relevant bodies (for example, the Council of the Law Society of Scotland;
the Faculty of Advocates) are able to co-operate with each other and avoid duplication in their
investigations. The order-making power will provide flexibility and allow future changes in
professional disciplinary regimes to be taken into account. It is considered that negative
resolution procedure is appropriate for setting out this level of detail.
PART 2: CONDUCT AND SERVICES COMPLAINTS ETC: OTHER MATTERS
Section 36(4) - Unsatisfactory professional conduct: solicitors
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
11.
Section 36(4) on introduction provided a power for the Scottish Ministers by regulation to
modify any enactment as they considered appropriate for the purpose of giving the Council of
the Law Society of Scotland, the Scottish Solicitors’ Discipline Tribunal or the Court of Session
further powers in relation to conduct complaints suggesting unsatisfactory professional conduct.
These further powers were introduced by amendment at Stage 2 and section 36(4) itself was
deleted.
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Section 37 - Unsatisfactory professional conduct: conveyancing or executry practitioners
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
12.
The introduction text of section 37 contained a holding provision permitting the Scottish
Ministers by regulations to modify legislation in order to give the Council of the Law Society of
Scotland, Scottish Solicitors’ Discipline Tribunal and Court of Session powers as respects
unsatisfactory professional conduct complaints against conveyancing and executry practitioners.
This holding text has now been replaced with appropriate substantive provisions.
Section 37(2) - Unsatisfactory professional conduct: conveyancing or executry practitioners
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
13.
Subsection (2) of section 37 inserts a new section 20ZA into the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990.
14.
Subsection (12)(a) of section 20ZA provides a power for the Scottish Ministers to vary by
order the maximum level of fine, set at £2,000 by subsection (3)(b) of section 20ZA, in line with
changes in the value of money. Subsection (13)(a) provides for negative procedure to apply to
such an order. These provisions are consistent with provisions inserted into the Solicitors
(Scotland) Act 1980 by section 36(2) of the Bill. The purpose of the power is to provide
flexibility and to enable the maximum level of fine to reflect any increase in inflation. As any
increase in the maximum will be capped in accordance with inflation it is considered that
negative resolution is appropriate.
Section 37(2) - Unsatisfactory professional conduct: conveyancing or executry practitioners
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
15.
Subsection (2) of section 37 inserts a new section 20ZA into the Law Reform
(Miscellaneous Provisions)(Scotland) Act 1990.
16.
Subsection (12)(b) of section 20ZA creates a power for the Scottish Ministers to vary by
order the maximum level of compensation which the Council of the Law Society of Scotland
may award in respect of unsatisfactory professional conduct (set at £5,000 in subsection (3)(c) of
section 20ZA). Ministers are first required to consult the Council of the Law Society and such
consumer interest groups as they consider appropriate. Subsection (13)(b) provides for
affirmative procedure to apply to such an order. These provisions are consistent with provisions
inserted into the Solicitors (Scotland) Act 1980 by section 36(2) of the Bill. The purpose of the
power is to provide flexibility which may be used to amend the maximum level of compensation
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as appropriate if it is felt that the figure has become outdated. Even though there is a requirement
for consultation here, it is felt that affirmative resolution procedure is appropriate as it will
provide the appropriate degree of parliamentary scrutiny where primary legislation is being
amended.
Section 38(1A)(b) - Powers to fine and award compensation for professional misconduct etc
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
17.
Section 38 provides for compensation to be payable to complainers in professional
misconduct cases. New subsection (1A)(a) amends section 55 of the Solicitors (Scotland) Act
1980 and enables the Court of Session to make such an award of compensation on appeal. New
subsection (1A)(b) inserts new subsection (5) into section 55 of the 1980 Act which provides the
Scottish Ministers with a power to vary the maximum amount of compensation payable in these
circumstances by order. Ministers are first required to consult the Council of the Law Society
and such consumer interest groups as they consider appropriate. The purpose of the power is to
provide flexibility which may be used to amend the maximum level of compensation as
appropriate if it is felt that the figure has become outdated. Even though there is a requirement
for consultation here, it is felt that affirmative resolution procedure is appropriate as it will
provide the appropriate degree of parliamentary scrutiny where primary legislation is being
amended.
Section 38(2) - Powers to fine and award compensation for professional misconduct etc
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative resolution of the Scottish Parliament (class 1)
18.
The introduction text of section 38(2)(b) inserted new subsections (11B) and (11C) into
section 20 of the 1990 Act. The power to make subordinate legislation contained in these new
subsections was covered at paragraph 21 of the original memorandum. Section 38(2)(b) has been
amended at Stage 2 so as to re-number the new subsections as (11F) and (11G). More
significantly, the delegated power has been extended to variation of the maximum amount under
new section 20(2)(ca) of the 1990 Act (power of the Council to direct payment of compensation
to the complainer, also inserted at Stage 2). This extension of the delegated power is consistent
with other powers contained in the Bill to vary by order the maximum amount of compensation
that can be awarded. The purpose of the power is to provide flexibility which may be used to
amend the maximum level of compensation as appropriate if it is felt that the figure has become
outdated. Even though there is a requirement for consultation here, it is felt that affirmative
resolution procedure is appropriate as it will provide the appropriate degree of parliamentary
scrutiny where primary legislation is being amended.

6
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PART 4: LEGAL AID
Section 46A(2) - Regulations under section 36 of the 1986 Act
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
19.
Section 46A(2) and (3) insert new material into section 36 of the Legal Aid (Scotland)
Act 1986. This will permit the Scottish Ministers to make regulations delegating to the Scottish
Legal Aid Board the power to determine which matters are to be treated as distinct matters for
the purposes of the advice and assistance scheme, and to determine on a case-by-case basis
whether a matter which is not a distinct matter should be treated as if it were such a matter.
Section 36(2)(c) of the 1986 Act already enables Ministers to determine themselves through
regulations which matters are to be treated as distinct matters.
20.
The policy aim is to enable the Board to draw up a list of distinct matters which can be
adjusted swiftly as required. The list of distinct matters is very important in preventing abuses of
advice and assistance payments through the charging of a series of minimum fees in relation to
matters which are not really distinct, but are closely linked aspects of the same individual case.
In order to provide appropriate safeguards to accompany sub-delegation to the Board, any
regulations containing such a sub-delegation will require to include provision that any changes to
the list of distinct matters must be subject to prior consultation with the Law Society, and that a
matter cannot be removed from the list of distinct matters without ministerial consent.
21.
Any regulations made using this power would be subject to the negative procedure,
which is in line with the bulk of other regulation-making powers under section 36 of the 1986
Act, including section 36(2)(c).
PART 5: GENERAL
Paragraph 2(1C)(k) of schedule 4 (introduced by section 51) - Minor and consequential
modifications
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
22.
Schedule 4 paragraph 2(1C)(k) repeals section 20(13) of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990. This subsection provides a power for the Secretary of State
(now the Scottish Ministers) after consulting the Council of the Law Society to amend section
20(2)(f) of the 1990 Act by substituting for the sum specified in that provision such other sum as
they consider appropriate. The power is subject to the negative resolution procedure.
23.
The sum in question is the maximum amount of compensation which the Council of the
Law Society may award in respect of a complaint of inadequate professional services against a
conveyancing or executry practitioner. Given that such complaints will fall within the
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Commission’s remit under the Bill, section 20(2)(f) of the 1990 Act is itself repealed by
Schedule 4 paragraph 2 (1C)(c) for the same reason. The Commission will be under a duty to
investigate and determine such complaints (section 7) and to take such of the steps specified in
section 8(2) as it considers appropriate. Section 8(2)(d) sets out the compensation limit of
£20,000 in relation to such complaints, while section 8(7) provides the Scottish Ministers with a
power to vary the limit by order after consultation and subject to the affirmative procedure. This
power is dealt with at paragraph 3 of the original Memorandum. Section 20(13) of the 1990 Act
should therefore be repealed.
Paragraph 2(1C)(l) of schedule 4 (introduced by section 51) - Minor and consequential
modifications
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5)
24.
Schedule 4 paragraph 2(1C)(l) extends section 20(16) of the 1990 Act to include a power
for the Scottish Ministers to vary by order the maximum amount of fine which may be imposed
by the Council of the Law Society on a conveyancing or executry practitioner in a case of
professional misconduct or where that practitioner has been convicted of a criminal offence
rendering him or her no longer a fit and proper person to provide conveyancing or executry
services as such a practitioner. Power is conferred on the Council to impose a fine of up to
£2,000 by subsection (2)(cb) of section 20, which is inserted by section 38(2)(za) of the Bill.
Schedule 4 paragraph 2(1C)(l) inserts a reference to subsection (2)(cb) of section 20 into section
20(16) of the 1990 Act.
25.
The power contained in section 20(16) as amended by schedule 4 paragraph 2(1C)(l) is a
power for the Scottish Ministers to vary by order the maximum level of fine in line with changes
in the value of money. Section 20(16) provides for negative procedure to apply to such an order.
This provision is consistent with other provisions relating to fines contained in the Bill. The
purpose of the power is to provide flexibility and to enable the maximum level of fine to reflect
any increase in inflation. As any increase in the maximum will be capped in accordance with
inflation it is considered that negative resolution is appropriate.
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Subordinate Legislation Committee
47th Report, 2006 (Session 2)
Legal Profession and Legal Aid (Scotland) Bill as amended at Stage 2
The Committee reports to the Parliament as follows—
1.
At its meeting on 5 December 2006, the Committee considered the inserted
or substantially amended delegated powers provisions in the Legal Profession and
Legal Aid (Scotland) Bill as amended at Stage 2. The Committee reports to the
Parliament on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a
supplementary delegated powers memorandum 1 .
3.
Evidence 2 was taken from Executive officials on 5 December 2006.
Subsequent correspondence with the Executive is published in the Annex.
Delegated powers
4.
The Committee considered all of the powers as set out in the Supplementary
DPM and is content with paragraph 2(7) of schedule 1 (introduced by section 1(2),
sections: 2(1B), 2A(2)(b), 2A(5), 16(8), paragraph 2(da) of schedule 3 (introduced
by section 23(2)), sections 37, 38(1A)(b), 38(2), 46A(2), paragraph 2(1C)(k) of
schedule 4 (introduced by section 51) and paragraph 2(1C)(l) of schedule 4
(introduced by section 51).
Section 18(3)(b) – Annual general levy
Section 18(4)(b) – Annual general levy
Section 19(3)(b) – Complaints levy
5.
The Committee had no difficulty in principle with these powers or the
procedure proposed. However, it queried the use of the words “(if any)” in 18(3)(b)
and 18(4)(b). The Committee noted that it was usual for the Executive to use the
permissive “may” when powers are conferred on Ministers to make subordinate
legislation and that the general rule is that such a power may be exercised from
1
2

Supplementary Delegated Powers Memorandum
Official Report

SP Paper 696

1

Session 2 (2006)
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time to time. However, in the absence of the words “(if any)”, the Committee
considered that it would be a matter entirely for Ministers whether or not to make
an order specifying a rate of interest. The inclusion of these words suggested that
Ministers must exercise the power to make an order under the subsection but
could prescribe a nil rate. The Committee noted that a similar provision in section
19(3)(b) had the words “(if any)” missing. The Committee therefore sought further
explanation of the Executive’s inconsistency on this matter.
6.
In its response, reprinted in the Annex, the Executive agreed with the
Committee’s view that its position on sections 18(3)(b) and 18(4)(b) was
inconsistent with 19(3)(b) and has agreed to delete the references to “if any”
by amendment at stage 3. The Committee welcomed this response.
Section 36(4) – Unsatisfactory professional conduct: solicitors
7.
The Committee had no concerns with the power or procedure for this section,
but noted that amendments to section 36 are extensive and introduced a number
of new provisions into the 1980 Act which refer to sums of money. These sums in
a number of provisions seem to correspond with and be related to the sums set
out in other provisions inserted into the 1980 Act by the Bill.
8.
However, the Committee was unable to identify any powers in the Bill or the
Act which would allow the sums to be amended by statutory instrument in a similar
way. The Committee considered that this would be required to ensure that the
relevant amounts do not become out of line when other sums are amended by
order. The Executive agreed that this was necessary and confirmed that it
would lodge stage 3 amendments to address this concern.
Section 37(2) – Unsatisfactory professional conduct: conveyancing or
executry practitioners
9.
New subsections 20B(1)(e), (2)(b), and (3) inserted by section 37(2) raise the
same issues as section 36 above. Upon questioning on this matter, the Executive
confirmed that it would be lodging stage 3 amendments to resolve this
matter.
10. Similarly, the Committee noted that there appeared to be no power to amend
the sum of £5,000 in new section 20E(1)(b) of the 1980 Act, although section
38(1A)(b) provides for a specific power to amend the same sum specified in
section 55(1)(bc) of the Act. The Executive informed the Committee that it
would be lodging amendments to resolve this matter.
Section 49 – Regulations or orders
11. The Committee noted that after revisions at stage 2, there were redundant
references to sections 36 and 37 in section 49(3)(b). The Executive informed the
Committee that these would be removed by stage 3 amendment.
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ANNEX
As you know, the Committee considered the delegated powers provisions in the
Legal Profession and Legal Aid (Scotland) Bill as amended at Stage 2 on 5
December.
In our oral evidence to the Committee we agreed to provide further clarification on
sections 18(3)(b), 18(4)(b) and 19(3)(b) of the Bill. The Bill at present provides
Ministers with a power by order to specify the rate of interest to apply to late
payments by practitioners of annual general levy or complaints levy. The
Committee noted that in respect of the annual general levy the power is expressed
to take account of the possibility of no rate of interest being specified by Ministers
whereas that qualification is not made in respect of the rate of interest in respect of
the complaints levy.
We accept the Committee’s argument that this is inconsistent and stage 3
amendments have been prepared to delete the references to “(if any)” in sections
18(3)(b) and 18(4)(b) and bring them into line with section 19(3)(b) of the Bill so
that Scottish Ministers must specify a rate of interest in each case. Consequential
amendments have also been prepared in respect of paragraph 1(ga) and (gb) of
schedule 3 to the Bill.
The amendments to the Bill will be tabled this week and we are grateful to the
Subordinate Legislation Committee for bringing this point to our attention.
Scottish Executive

3
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
34th Meeting, 2006 (Session 2)
Tuesday 5 December 2006
Present:
Janis Hughes
Mr Kenneth Macintosh (Deputy Convener
Euan Robson

Dr Sylvia Jackson (Convener)
Mr Stewart Maxwell
Murray Tosh

The meeting opened at 10.33 am.
Delegated powers scrutiny: The Committee considered the delegated powers
provisions in the following bill—
Legal Profession and Legal Aid (Scotland) Bill as amended at Stage 2 and took oral
evidence from—
Mike West, Access to Justice Division;
Louise Miller, Access to Justice Division; and
Helena Janssen, Office of the Solicitor to the Scottish Executive.
The Committee agreed to await further clarification from the Executive on sections
18(3)(b), 18(4)(b) and 19(3)(b) of the Bill.


342

2189

5 DECEMBER 2006

2190

Scottish Parliament

The Convener: Okay. We will come back to that
point when the officials arrive.

Subordinate Legislation
Committee

We will move on to section 2A, “Existence of
specified regulatory scheme”. New section
2A(2)(b) confers a power on ministers to specify,
by order, additional persons besides the
complainer and the practitioner to whom the
commission must give notice of its intention not to
deal with any element of a complaint that is
capable of being dealt with under a specified
regulatory scheme. Are we content with the power,
and with the negative procedure being used in this
case?

Tuesday 5 December 2006
[THE CONVENER opened the meeting at 10:33]

Delegated Powers Scrutiny
Legal Profession and Legal Aid (Scotland)
Bill: as amended at Stage 2
The Convener (Dr Sylvia Jackson): I welcome
th
members to the 34 meeting of the Subordinate
Legislation Committee in 2006. I have not received
any apologies, so I expect Adam Ingram to arrive
soon.
We will be joined by Executive officials for our
delegated powers scrutiny of the Legal Profession
and Legal Aid (Scotland) Bill, as amended at stage
2. I suggest that we collect our points and
questions together and address them to the
officials later.
We start with paragraph 2(7) of schedule 1, “The
Scottish Legal Complaints Commission”, which is
introduced by section 1(2). The schedule has been
amended in response to concerns that we raised
at stage 1. The number of non-lawyer members of
the commission must now always be between four
and eight, and the number of lawyer members
must be between three and seven. The power
remains subject to the affirmative procedure. Are
we content with that?
Members indicated agreement.
The Convener: There is a new subsection (1B)
in section 2, “Receipt of complaints: preliminary
steps”. It was introduced following concerns about
the position of practitioners who might also be
part-time holders of judicial office. The power is
subject to the negative procedure. The Executive
has chosen not to list any courts or tribunals in the
bill, although the major courts and tribunals that
will require to be specified can be identified
without difficulty. Do members have any questions
for the Executive?
Murray Tosh (West of Scotland) (Con): The
legal brief picks up the issue of tribunals and
suggests that we might wish to inquire whether the
Executive sees merit in listing in a schedule the
bodies that might usefully be mentioned in the bill.
We appear to have time to ask that question, and
it might be useful to get an answer to it before we
consider what we might ultimately recommend.

Members indicated agreement.
The Convener: Section 2A(5) confers on
ministers a power to determine, by order, the
definition of a “specified regulatory scheme” for the
purposes of section 2A. The power will ensure that
the list of schemes is relevant and up to date. Are
we content with the power and with the use of the
negative procedure?
Members indicated agreement.
The Convener: Subsection (8) of section 16,
“Investigation under section 15: final report and
recommendations”, has been amended to require
ministers to consult relevant professional
organisations and consumer groups prior to
exercising their power to vary the maximum
amount of compensation that can be awarded in
respect of a handling complaint. We drew the
absence of such a requirement to the Executive’s
attention at stage 1. Are members content with
how section 16 has been amended? I think that it
is okay now.
Members: Yes.
The Convener: The Executive officials have
arrived. We will give them time to settle into their
seats and we will move on to section 18, “Annual
general levy”. The section has been amended to
require relevant professional organisations to pay
to the commission each year a sum representing
the total amount of annual general levies due by
their members. There is a slight concern about the
use of the words “if any” in section 18(3)(b).
We might want to start our questioning, now that
the Executive officials have taken their seats. I
welcome Mike West and Louise Miller from the
access to justice division, and Helena Janssen
from the office of the solicitor to the Scottish
Executive. We started without you. We had
already identified one question, which Murray
Tosh wishes to put. It was on section 2(1B).
Murray Tosh: We are going back, are we?
The Convener: We might as well go back to the
first question that we identified. It was to do with
courts and tribunals.
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Murray Tosh: The issue is that the Executive
has not listed any courts or tribunals in the bill.
The
supplementary
delegated
powers
memorandum states:
“the major courts and tribunals which will require to be
specified can be identified without difficulty”.

If that is the case, why would you not want to
mention them in the bill, perhaps in a schedule,
and create a power for ministers to amend or add
to the list in future, as necessary? That would
seem to be a way to give greater clarity to our
intentions, but not to compromise the Executive’s
ability to vary the list if it needs to be varied in
future.
Louise Miller (Scottish Executive Justice
Department): I take responsibility for that
sentence in the supplementary delegated powers
memorandum, as I wrote it. In retrospect, it might
be slightly optimistic. We could all happily agree
about part-time sheriffs, for instance. Some of the
major statutory tribunals will also be pretty
apparent but, given that such bodies are prone to
being renamed and restructured, there is
obviously a risk that references to them might
already be out of date by the time we come to
commencement. The Scottish legal complaints
commission will not be up and running until
autumn 2008, according to the current schedule.
We also had a broader difficulty. We will need to
do a trawl of virtually every public body just to
check what bodies practitioners might be sitting on
with what could be said to be a judicial or quasijudicial role. We therefore felt that any list that we
came up with would be incomplete, would not be
terribly informative and might already be out of
date at the time of commencement.
Murray Tosh: That all sounds very reasonable.
We probably would not have asked the question,
but for that comment in the memorandum.
The Convener: Okay, we will go back to where
we were before the officials came in, which was
section 18(3)(b). The inconsistency that we have
found in that section also appears in sections
18(4)(b) and 19(3)(b). We were concerned about
the words “if any” in section 18(3)(b). Will the
officials explain those words? Section 19(3)(b)
does not include them.
Louise Miller: Section 19(3)(b) deals with the
complaints levy. In the bill as amended, that levy
would be paid only by a practitioner who had had
a complaint upheld against him or her. With the
complaints levy, there was a definite policy
decision that practitioners who had already done
something wrong should not compound that wrong
with a late payment of the levy. At the time of
drafting, the policy was that the complaints
commission would definitely charge interest for
late payment of the complaints levy. The
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commission also had a rule-making power to
specify the date from which interest would run. It
would be slightly odd if the commission exercised
that power and then ministers did not prescribe a
rate of interest.
With the annual general levy, we have left a
slight leeway in the policy. Before they decided to
impose an interest rate, ministers might decide
that they wanted to see whether there was a
problem in practice with the late payment of
annual levies.
The Convener: We felt that including the words
“if any” suggested that ministers had to exercise
the power to make an order, but could prescribe a
nil rate. Could the words “if any” mean that there
might not be an interest rate?
Helena Janssen (Scottish Executive Legal
and Parliamentary Services): In the paragraphs
that contain the words “if any”, yes.
The Convener: I am sorry—I was talking about
section 18(3)(b), although I realise that I linked it
with the other two sections. You are saying that
there could be a nil rate when the words “if any”
are included.
Helena Janssen: Yes—or ministers could
simply decide not to have a rate at all, which
would have the same effect.
Mr Stewart Maxwell (West of Scotland) (SNP):
Having sat through stages 1 and 2 of the bill on
the Justice 2 Committee, I understood the logic of
the argument on section 19(3)(b). However, I am
puzzled by the argument on section 18(3)(b). It
seems to me that exactly the same argument
should apply. Everyone who comes into the
appropriate category must pay the annual general
levy. If they do not do so on time, for whatever
reason, why would interest not be payable?
Louise Miller: It might be that, if the number of
individual practitioners who paid late was small,
collecting the interest would be uneconomic.
However, I see your argument. I would not want to
second-guess what ministers would do, but it is
likely that in practice they will decide to specify
rates of interest in all three situations in the
sections that the convener mentioned.
Mr Maxwell: Because of the reason for making
the levy, I would have thought it normal to charge
interest for late payment. I am struggling to
understand why you would not charge interest if
someone had not paid the levy on time. Can you
give me a solid reason why you would not?
10:45
Helena Janssen: The economic reason could
be valid.
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Mr Maxwell: If the small numbers of late payers
made collection uneconomic, could that logic not
apply to section 19(3)(b) as well?
Helena Janssen: Yes, it could. It was a policy
call. For the situation covered by section 19(3)(b),
it was felt more strongly that interest should be
charged.
Mr Maxwell: I agree—but I am still slightly
puzzled as to why section 18(3)(b) is different.
Louise Miller: Another point to make is that we
would certainly hope that there would be fewer
complaints levies than annual levies. Obviously,
every practitioner has to pay the annual levy. If
three people out of 10,000 pay late, it is probably
not worth collecting the interest. However, with
complaints levies, even if small numbers do not
pay, they would still represent a higher proportion.
Mr Maxwell: The proportion might be higher but
there still might be only three people. I really do
not follow the economic argument that there is a
difference between the two cases. Perhaps I am
straying slightly.
The Convener: Helena Janssen said that it was
a policy call. I wonder whether the inconsistency in
the three sections might be reconsidered.
Louise Miller: I do not think that this was an
issue that anybody felt particularly strongly about
at the time, so we could certainly look at it again.
Mr Maxwell: The difference is rather odd, so I
might lodge an amendment, if one has not already
been lodged. However, that is a separate matter
and not for this committee.
The Convener: Okay, we have dealt with the “if
any” question, which also related to sections
18(4)(b) and 19(3)(b), but are there any other
points on section 18(3)(b)?
Members: No.
The Convener: We will hear back from the
officials about the inconsistency over the words “if
any”.
Louise Miller: Yes.
Mr Maxwell: We were talking about section
18(3)(b) but the arguments apply to section
18(4)(b) as well.
The Convener: The inconsistency runs through
sections 18(3)(b), 18(4)(b) and 19(3)(b).
Section 18(4)(b) is on the annual general levy.
Do members wish to raise any other points?
Members: No.
The Convener: Do members wish to raise any
other points on section 19(3)(b)?
Members: No.

2194

The Convener: We move now to paragraph
2(da) of schedule 3, which was introduced by
section 23(2). The paragraph relates to rules on
the commission’s practice and procedure.
At stage 1, the committee took the view that the
importance and sensitivity of the provisions went
beyond the purely procedural. We felt that they
should be subject to parliamentary scrutiny. The
Executive advised us that it was possible that the
provisions would be revised at stage 2 and that
amendments could be lodged to make the rules
subject to parliamentary procedure. However,
although the rule-making provisions have been
expanded and amended, no provision has been
made to subject them to any parliamentary
scrutiny. Why was that?
Louise Miller: We considered that question, but
we felt that it was important for the commission, as
an independent body, to have the flexibility to
adjust its rules swiftly in the light of experience.
Under the bill, the commission has a statutory duty
to adjust the rules whenever it considers an
adjustment appropriate. The commission is
already under an obligation to consult before
making any adjustment, and we felt, after further
consideration, that that was a sufficient safeguard.
We did not want to impose additional procedures
that might lead to an extra lead-in time before
changes in rules could take effect. Such a lead-in
time could create a tension with the duty that we
have placed on the commission to react and to
amend the rules whenever it seems appropriate in
the light of experience.
The Convener: Are members content with that
explanation? Are we content with the power and
that no parliamentary scrutiny is required?
Members indicated agreement.
The Convener: We come to part 2. Section
36(4) of the bill as introduced provided a power for
ministers to modify any enactment as they
considered appropriate for the purpose of giving
certain bodies further powers in relation to conduct
complaints suggesting unsatisfactory professional
conduct. Although that section has been
amended, the delegated powers in new section
42ZA(9) and 42ZA(10) of the Solicitors (Scotland)
Act 1980 remain unaltered in essence, providing a
power to amend the sum specified in new section
42ZA(4)(b) of the 1980 act, by way of a negative
instrument, to reflect changes in the value of
money. There is also a power in new section
42ZA(4)(c) of the 1980 act to amend by statutory
instrument the sum specified in that subsection
after consultation. In that case the instrument will
be subject to the affirmative procedure.
Do members have any problems with that?
Mr Kenneth Macintosh (Eastwood) (Lab): The
legal brief states that various sums of money are
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identified in the bill—and in previous acts of
Parliament—but there does not seem to be any
power to amend them over time. Does such a
power exist in other acts of Parliament, or is its
omission from the bill an oversight?
Mike West (Scottish Executive Justice
Department): The omission of the power from the
bill was an oversight. We have spotted the
provisions in which there was no uprating power
and have drafted amendments to rectify the
problem at stage 3.
Mr Macintosh: Thank you.
The Convener: The point that you are making is
elaborated in paragraph 40 of our legal brief.
Mr Macintosh: That is right.
The Convener: We come to section 37,
“Unsatisfactory
professional
conduct:
conveyancing or executry practitioners”. At stage 1
we questioned the use of delegated powers and
considered that the provisions were more suited to
primary than secondary legislation. The Executive
has done what we suggested. Are members
happy with the amendment that has been made?
Members indicated agreement.
Murray Tosh: It would be childish not to be
happy.
The Convener: Section 37(2) inserts new
section 20ZA into the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990. The powers
contained in the section are consistent with other
powers already in the 1980 act, so I do not think
that there are any points to raise on that specific
measure. Is that agreed?
Members indicated agreement.
The Convener: However, two additional points
arise. First, section 37, like section 36, has been
amended extensively. New sections 20B(1)(e),
20B(2)(b), 20B(3) and 20E(1)(b) of the 1990 act
appear to raise the same question that Ken
Macintosh asked about section 36. Are
amendments to those sections in the pipeline,
too?
Mike West: Yes.
The Convener: Secondly, there does not seem
to be any power to amend the sum of £5,000 in
new section 20E(1)(b) of the 1990 act, yet section
38(1A)(b) provides for a specific power to amend
the same sum specified in new section 55(1)(bc)
of the 1980 act. Have you drafted an amendment
to address that?
Mike West: Yes.
The Convener: Section 38 is “Powers to fine
and award compensation for professional
misconduct etc”. Do members have any points to
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make about section 38(1A)(b)? There is an issue
about cross-referencing.
Murray Tosh: There is an issue about the
discrepancy
between
apparently
similar
provisions, but I dare say that it has been picked
up.
Mike West: It has.
The Convener: Excellent.
Section 38(2)(b) is consistent with other powers
in the bill. There is a requirement for consultation
and the affirmative resolution procedure is
proposed. Are members happy with that?
Members indicated agreement.
The Convener: We come to part 3 and section
43A, “Regulation of notaries public”. Before
making rules, the court is obliged to consult. The
rules are not made as statutory instruments and
are not subject to parliamentary procedure. Are
members content with that?
Members indicated agreement.
The Convener: We come to part 4. Any
regulations using the power in subsection (2) of
section 46A, “Regulations under section 36 of
1986 Act”, and which insert new material into the
1986 act, will be subject to the negative
procedure. Are members happy with that?
Members indicated agreement.
The Convener: We come to part 5. Section 49,
“Regulations or orders”, was not amended at
stage 2. At stage 1 sections 36 and 37 contained
substantial regulation-making powers, but were
intended as holding provisions. The Executive’s
intention was to substitute primary legislation for
delegated powers at stage 2. Both sections now
proceed by way of textual amendment of the 1980
and 1990 acts. The delegated powers and
relevant procedures are now contained within the
amendments. Accordingly, the references to
sections 36 and 37 in section 49(3)(b) are now
redundant. Should those redundant references be
removed?
Mike West: They will be removed at stage 3.
The Convener: Schedule 4 is “Minor and
consequential modifications”. Are members happy
with paragraph 2(1C)(k)?
Members indicated agreement.
The Convener: Are members happy with
paragraph 2(1C)(l) of schedule 4?
Members indicated agreement.
The Convener: That ends our consideration of
the bill. I thank the officials for answering our
questions. We need you to get back to us on only
one of them.

Legal Profession and Legal Aid (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 52
Long Title

Schedules 1 to 4

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Mr David Davidson
8

In section 2, page 1, leave out lines 21 to 25
Mr David Davidson

9

In section 2, page 2, line 6, leave out from third <and> to <complaints> in line 7
Mr David Davidson

10

In section 2, page 2, line 16, at end insert <or a chairman of a tribunal)>
Section 2A
Mr David Davidson

11

In section 2A, page 2, line 35, after <a> insert <services>
Mr David Davidson

12

In section 2A, page 3, line 8, after <2(2)> insert <, determining the matters referred to in section
4>
Mr David Davidson

13

In section 2A, page 3, line 8, after <2(2)> insert <, determining the matters referred to in sections
4 and section (Determining eligibility to make complaint)>
After section 4
Mr David Davidson

14

After section 4, insert—
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<Determining eligibility to make complaint
(1)

Where, or to the extent that, the Commission determines under section 4(1) or section
11(3) that a complaint is a conduct complaint, it must determine whether the complaint
is made by or on behalf of a person referred to in section 2(1A)(a).

(2)

Where, or to the extent that, the Commission determines under section 4(1) or section
11(3) that a complaint is a services complaint, it must determine whether the complaint
is made by or on behalf of a person referred to in section 2(1A)(b).

(3)

Where, or to the extent that, the Commission determines that a complaint is not made by
or on behalf of a person referred to in section 2(1A)(a) or, as the case may be, section
2(1A)(b), it must—
(a) reject the complaint
(b) give notice in writing to the complainer and the practitioner that it has rejected the
complaint and give reasons for the determination.>
Section 5

Mr David Davidson
15

In section 5, page 4, line 20, after second <complaint> insert <and under section (Determining
eligibility to make complaint)(1) that the complaint is made by or on behalf of a person referred to
in section 2(1A)(a)>
Section 6
Mr David Davidson

16

In section 6, page 4, line 33, after second <complaint> insert <and under section (Determining
eligibility to make complaint)(2) that the complaint is made by or on behalf of a person referred to
in section 2(1A)(b)>
Section 6A
Mr David Davidson

17

In section 6A, page 4, line 37, after <where> insert <, or to the extent that,>
Mr David Davidson

18

In section 6A, page 5, line 20, leave out from <may> to <it> in line 21 and insert <must
discontinue mediation in relation to a complaint if either the complainer or the practitioner
withdraws consent to the mediation and may do so in any other circumstances; and, if mediation
is discontinued, the Commission>
Section 7
Mr David Davidson

19
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In section 7, page 6, line 1, leave out <complainer is> and insert <complaint is made by or on
behalf of>

2

Johann Lamont
20

In section 7, page 6, line 6, leave out <(1)> and insert <(2)>
Section 8
Mr David Davidson

21

In section 8, page 6, line 30, leave out from <Commission> to <services> in line 31 and insert
<complaint is made by or on behalf of a person referred to in section 2(1A)(b)(i)>
Jackie Baillie
Supported by: David Davidson

1

In section 8, page 6, line 32, leave out <£20,000> and insert <£15,000>
Johann Lamont

22

In section 8, page 6, line 35, leave out <does> and insert <may>
Mr David Davidson

23

In section 8, page 7, line 9, at end insert—
<( ) a copy of any report under subsection (2)(e) must be sent to the employing
practitioner.>
Mr David Davidson

24

In section 8, page 7, line 13, after <concerned> insert <, or where section 8(2A) applies, the
employing practitioner,>
Section 8A
Mr David Davidson

25

In section 8A, page 7, line 35, leave out from <take> to end of line 36 and insert <be bound by
the relevant law which was in force at the time when the services were provided and to take into
account any relevant codes of practice and professional rules or standards or guidance which
were in force at that time and which were, in practice, binding upon members of the profession to
which the practitioner belongs>
Johann Lamont

26

In section 8A, page 7, line 35, after <law> insert (including levels of damages awarded by courts
in similar circumstances)>
Section 9
Mr David Davidson

27

In section 9, page 8, line 2, after <it> insert <and, where section 8(2A) applies, to the employing
practitioner>

3
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Mr David Davidson
28

In section 9, page 8, line 4, leave out subsection (2) and insert—
<(2) Any notice under subsection (1) shall specify the reasons for the determination,
direction or, as the case may be, report.>
Johann Lamont

29

In section 9, page 8, line 5, leave out <13(1A)(c)(i)> and insert <13(1A)(d)(i)>
Section 9A
Johann Lamont

30

In section 9A, page 8, line 10, leave out <taking> and insert <which has taken>
Mr David Davidson

33

In section 9A, page 8, line 30, at end insert <; and
( ) the Commission has given not less than 4 weeks notice in writing to the
practitioner that it intends to identify the practitioner in the report, specifying the
reasons for its decision.>
Section 11
Mr David Davidson

34

In section 11, page 9, line 3, leave out <any mediation by it, or>
Mr David Davidson

35

In section 11, page 9, line 17, at end insert—
<( ) send a copy of the complaint and any material which relates to it and which is in
the Commission’s possession to the relevant professional organisation;>
Mr David Davidson

36

In section 11, page 9, line 42, after second <complaint> insert <and under section (Determining
eligibility to make complaints)(1) that the complaint is made by or on behalf of a person referred
to in section 2(1A)(a)>
Mr David Davidson

37
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In section 11, page 10, line 13, after second <complaint> insert <and under section (Determining
eligibility to make complaint)(2) that the complaint is made by or on behalf of a person referred to
in section 2(1A)(b)>

4

Section 12
Mr David Davidson
38

In section 12, page 10, line 25, leave out subsection (2)
Jackie Baillie
Supported by: Mr Jim Wallace

2

In section 12, page 10, line 25, leave out <by virtue of rules made under section 23(1)> and insert
<under section (Appeals)(1)>
Section 13
Mr David Davidson

39

In section 13, page 11, line 24, at end insert—
<( )

Any practitioner, practitioner’s firm, employing practitioner or complainer of whom a
requirement is made by a notice under subsection (1) or, as the case may be, subsection
(3A) must comply with that requirement, notwithstanding any duty of confidentiality
owed to any person or any right of confidentiality.>
Section 13B

Mr David Davidson
40

In section 13B, page 12, line 4, at end insert—
<( )

A person of whom a requirement is made by an order under subsection (2) must comply
with that requirement, notwithstanding any duty of confidentiality owed to any person
or any right of confidentiality.>
After section 14

Jackie Baillie
Supported by: Mr Jim Wallace
3*

After section 14, insert—
<Appeals
Appeals
(1)

Any person mentioned in subsection (2) may, with the leave of the court, appeal against
any decision of the Commission under the preceding sections of this Part on any ground
set out in subsection (4).

(2)

Those persons are—

5

(a) the complainer;
(b) the practitioner to whom the complaint relates;
10

(c) the practitioner’s firm;
(d) the employing practitioner;

5
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(e) the relevant professional organisation.
(3)

An appeal under subsection (1) must be made before the expiry of the period of 28 days
beginning with the day on which notice of the decision was given to the complainer and
the practitioner; but the court may, on cause shown, consider an appeal made after the
expiry of that period.

(4)

The grounds referred to in subsection (1) are—

15

(a) that the Commission’s decision was based on an error of law;
(b) that there has been a procedural impropriety in the conduct of any hearing by the
Commission on the complaint;

20

(c) that the Commission has acted unreasonably in the exercise of its discretion;
(d) that the Commission’s decision was not supported by the facts found to be
established by the Commission.

25

(5)

The Commission is to be a party in any proceedings on an appeal under subsection (1).

(6)

In this section and in section (Appeals: supplementary provision)—
“court” means the Court of Session; and
“decision” includes any determination, direction or other decision and also
includes the making of any report under section 8(2)(e).>
Mr David Davidson

3A

As an amendment to amendment 3, line 4, leave out <, with the leave of the court,>
Mr Jim Wallace
Supported by: Jackie Baillie

3D

As an amendment to amendment 3, line 5, after <Part> insert <as respects a complaint>
Mr David Davidson

3B

As an amendment to amendment 3, line 5, leave out <on any ground set out in subsection (4)>
Mr David Davidson

3C

As an amendment to amendment 3, line 17, leave out subsection (4) and insert—
<(4)

An appeal under subsection (1) may be on any question of fact or law.>

Mr Jim Wallace
Supported by: Jackie Baillie
3E

As an amendment to amendment 3, line 21, leave out <unreasonably> and insert <irrationally>
Mr Jim Wallace
Supported by: Jackie Baillie

3F
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As an amendment to amendment 3, leave out line 26

6

Jackie Baillie
Supported by: Mr Jim Wallace, Mr David Davidson
4

After section 14, insert—
<Appeals: supplementary provision

5

10

(1)

On any appeal under section (Appeals)(1), the court may make such order as it thinks fit
(including an order substituting the decision appealed against).

(2)

Where such an order upholds a services complaint or confirms a decision of the
Commission to uphold a services complaint, the court may direct that such of the steps
mentioned in 8(2) as it considers fair and reasonable in the circumstances be taken.

(3)

On any appeal under section (Appeals)(1) the court may make such ancillary order
(including an order as to the expenses of the appeal) as it thinks fit.

(4)

A decision of the court under this section is final.>

Mr Jim Wallace
Supported by: Jackie Baillie
4A

As an amendment to amendment 4, line 4, after <substituting> insert <its own decision for>
Mr Jim Wallace

237* After section 14, insert—
<Power by regulations to make provision for appeal to court
(1)

The Scottish Ministers may by regulations make provision as respects appeal to the
court on the grounds mentioned in subsection (2) against a determination under section
7(1) or a determination or direction under section 8(2) and the powers of the court in
such an appeal.

(2)

The grounds are—
(a) that the Commission’s determination or direction was based on an error of law;
(b) that there has been a procedural impropriety in the conduct of any hearing by the
Commission on the complaint;
(c) that the Commission has acted irrationally in the exercise of its discretion;
(d) that the Commission’s determination or direction was not supported by the facts
found to be established by the Commission.

(3)

Regulations under subsection (1) may include provision as respects the—
(a) power of the court, at the request of a party to the appeal, to require representation
to be available for the party;
(b) funding of any representation the court requires to be available;
(c) awarding of expenses by the court.

(4)

The regulations may contain such incidental, supplemental, consequential, transitional,
transitory or saving provision as the Scottish Ministers consider necessary or expedient
for the purposes of that subsection (including modification of any enactment (including
this Act), instrument or document).>

7
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Section 15
Mr David Davidson
41

In section 15, page 13, line 9, at end insert—
<( ) the practitioner concerned in the conduct complaint to which the handling
complaint relates,>
Mr David Davidson

42

In section 15, page 13, line 16, leave out from <such> to end of line and insert <the date on which
the relevant professional organisation sent its determination to the complainer,>
Mr David Davidson

43

In section 15, page 13, line 31, at end insert—
<( ) the practitioner concerned in the conduct complaint to which the handling
complaint relates,>
Mr David Davidson

44

In section 15, page 13, line 34, leave out subsection (6)
Mr David Davidson

45

In section 15, page 13, line 39, at end insert—
<( ) the practitioner concerned in the conduct complaint to which the handling
complaint relates.>
Section 16
Mr David Davidson

46

In section 16, page 14, leave out lines 15 to 18
Mr David Davidson

47

In section 16, page 14, line 36, leave out <and the person who made the handling complaint> and
insert <, person who made the handling complaint and the practitioner concerned>
Mr David Davidson

48

In section 16, page 15, line 7, at end insert <; and the organisation must comply with the
direction.>
Section 16A
Mr David Davidson

49
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In section 16A, page 15, line 18, leave out <recommendation> and insert <direction under section
16(6)>

8

Johann Lamont
50

In section 16A, page 15, line 25, leave out from <deal> to end of line 26 and insert <order the
organisation to comply with the recommendation with which the direction under section 16(6) is
concerned.>
Mr David Davidson

52

In section 16A, page 15, line 27, leave out subsection (3)
Section 17
Johann Lamont

53

In section 17, page 15, line 33, after <no> insert <exercisable>
Johann Lamont

54

In section 17, page 15, line 34, leave out subsection (3) and insert—
<(3) The functions of the ombudsman cease to be exercisable except in relation to the advice,
services and activities mentioned in section 47(2).>
Johann Lamont

55

In section 17, page 15, line 37, leave out subsections (4) and (5)
Section 18
Mr Stewart Maxwell

56

In section 18, page 16, line 21, leave out <(if any)>
Mr David Davidson

57

In section 18, page 16, line 24, leave out <(as a civil debt)>
Johann Lamont

58

In section 18, page 16, line 24, leave out <civil>
Mr David Davidson

59

In section 18, page 16, line 26, leave out <(as a civil debt)>
Johann Lamont

60

In section 18, page 16, line 26, leave out <civil>
Mr Stewart Maxwell

61

In section 18, page 16, line 30, leave out <(if any)>

9
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Section 19
Mr David Davidson
62

In section 19, page 17, line 18, leave out <(as a civil debt)>
Johann Lamont

63

In section 19, page 17, line 18, leave out <civil>
Section 20
Mr David Davidson

64

In section 20, page 17, line 35, leave out <January> and insert <November>
Johann Lamont

65

In section 20, page 18, line 14, at end insert—
<( )

The Commission must, no later than 31 March in each year, publish the responses it has
received in the consultation carried out by it under subsection (4) in the immediately
preceding January.

( )

Subsection (1) does not apply to responses which are subject to an express request in
writing for confidentiality.>
Section 23

Mr David Davidson
66

In section 23, page 19, line 7, leave out <, and from time to time publish,>
Mr David Davidson

67

In section 23, page 19, line 8, at end insert <and, as soon as practicable after making or varying
those rules, publish them and make them available to the public in a form which is readily
accessible>
Mr David Davidson

68

In section 23, page 19, line 16, leave out <, subject to subsection (6),>
Johann Lamont

69

In section 23, page 19, line 17, at end insert—
<( ) the Lord President of the Court of Session;>
Mr David Davidson

70
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In section 23, page 19, line 22, leave out subsection (6)

10

After section 27
Mr John Swinney
5

After section 27, insert—
<Conduct complaints: report to Scottish Ministers
(1)

The Commission must, no later than 2 years after the date on which the whole of Parts 1
and 2 of this Act are first in force, prepare a report to the Scottish Ministers—
(a) setting out its views on the operation of the arrangements for the investigation and
determination of conduct complaints, and
(b) making a recommendation as to whether responsibility for such investigation and
determination should—
(i)

remain with the relevant professional organisations, or

(ii) be transferred to it.
(2)

The Scottish Ministers must, on receipt of a report under subsection (1) which makes a
recommendation of the type mentioned in paragraph (b)(ii) of that subsection, consider
whether to make an order under section 31 adjusting the duties imposed, and powers
conferred, on the Commission to include responsibility for the investigation and
determination of conduct complaints.

(3)

A report under subsection (1) must be—
(a) published by the Commission, and
(b) laid before the Scottish Parliament by the Scottish Ministers.>
Section 28

Mr David Davidson
71

In section 28, page 21, line 42, at end insert—
<( )

Any relevant professional organisation or practitioner of whom a requirement is made
under subsection (1) or, as the case may be, subsection (3) must comply with that
requirement, notwithstanding any duty of confidentiality owed to any person.>
Section 29

Mr John Swinney
6

In section 29, page 22, line 21, at end insert—
<( )

For the purposes of subsection (1)(b), the Commission may in particular review the
terms of any contracts or other documents associated with the professional indemnity
arrangements.>
Section 31

Mr John Swinney
7

In section 31, page 23, line 9, at end insert—

11
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<( )

Regulations under subsection (1) which adjust the duties of the Commission to include
responsibility for investigating and determining conduct complaints may make such
modifications of Part 2 of this Act (and any other enactment, instrument or document) as
are necessary to remove such responsibility from the relevant professional
organisations.>
Section 32A

Johann Lamont
72

In section 32A, page 23, line 19, leave out <the Commission must not disclose any> and insert
<no information mentioned in subsection (1A) may be disclosed.
(1A) The information is>
Johann Lamont

73

In section 32A, page 23, line 22, leave out <it> and insert <the Commission or any person acting
on its behalf>
Johann Lamont

75

In section 32A, page 23, line 30, at end insert—
<( )

Any person who, in contravention of subsection (1), knowingly discloses any
information obtained when employed by, or acting on behalf of, the Commission is
guilty of an offence and liable, on summary conviction, to a fine not exceeding level 4
on the standard scale.>

Mr David Davidson
74

In section 32A, page 23, line 30, at end insert—
<( )

If the Commission, or any person who is, or is acting as, a member of the Commission,
or any employee of the Commission contravenes subsection (1) the Commission, the
person or, as the case may be, the employee is guilty of an offence and liable, on
summary conviction, to a fine not exceeding level 5 on the standard scale.>
Section 33

Johann Lamont
76

In section 33, page 24, line 13, leave out <or, as the case may be, the partnership’s>
Mr David Davidson

77
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In section 33, page 24, line 16, at end insert <but only if the practitioner agrees to that means of
sending>

12

Section 35
Johann Lamont
79

In section 35, page 27, line 41, leave out <subsection (2), “complainer” and “practitioner”> and
insert <this section and section 35A to 35E, words and expressions>
Section 35A
Mr David Davidson

80*

In section 35A, page 28, line 38, at end insert—
<( )

Any practitioner, practitioner’s firm, employing practitioner or complainer of whom a
requirement is made under subsection (1) must comply with that requirement,
notwithstanding any duty of confidentiality owed to any person or any right of
confidentiality.>
Section 35E

Johann Lamont
81

In section 35E, page 29, line 39, leave out <a relevant professional organisation must not disclose
any> and insert <no information mentioned in subsection (1A) may be disclosed.
(1A) The information is>
Johann Lamont

82

In section 35E, page 30, line 1, leave out <it> and insert <a relevant professional organisation or
any person acting on its behalf>
Johann Lamont

83

In section 35E, page 30, line 9, at end insert—
<( )

Any person who, in contravention of subsection (1), knowingly discloses any
information obtained when employed by, or acting on behalf of, a relevant professional
organisation is guilty of an offence and liable, on summary conviction, to a fine not
exceeding level 4 on the standard scale.>

Mr David Davidson
84

In section 35E, page 30, line 9, at end insert—
<( ) If the relevant professional organisation or any member or employee of that organisation
contravenes subsection (1) the organisation, member or, as the case may be, employee is
guilty of an offence and liable, on summary conviction, to a fine not exceeding level 5
on the standard scale.>
Section 36
Johann Lamont

85

In section 36, page 30, line 20, at end insert—
13
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<(1A) Where a complaint is remitted to the Council under section 53ZZA, the
Council—
(a) must—
(i)

notify the solicitor specified in it and the complainer of that fact
and that the Council are required to investigate the complaint as a
complaint of unsatisfactory professional conduct;

(ii) so investigate the complaint;
(iii) having so investigated the complaint and given the solicitor an
opportunity to make representations, determine the complaint;
(b) may rely, in their investigation, on any findings in fact which the
Tribunal makes available to them under section 53ZZA(2) as respects the
complaint.>
Johann Lamont
86

In section 36, page 30, line 21, after <(1)> insert <or (1A)>
Mr David Davidson

88

In section 36, page 30, line 39, after <them> insert <, the Tribunal or the court>
Mr David Davidson

89

In section 36, page 30, line 40, after <conduct> insert <or professional misconduct>
Mr David Davidson

90

In section 36, page 30, line 41, at end insert—
<( )

The Council must, in considering what steps to take under subsection (4), take
into account any—
(a) prior direction by them under subsection (4)(c) that the solicitor pay to
the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>

Johann Lamont
91

In section 36, page 31, line 10, at end insert <or (1A)>
Johann Lamont

92
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In section 36, page 31, line 14, at end insert <and by specifying the reasons for the
determination>

14

Mr David Davidson
93

In section 36, page 31, line 14, at end insert <and specifying in each case the reasons for their
decision>
Johann Lamont

94

In section 36, page 31, line 16, after <(1)> insert <or (1A)>
Johann Lamont

95

In section 36, page 31, line 23, after <(1)> insert <or (1A)>
Johann Lamont

96

In section 36, page 32, line 23, at end insert—
<“53ZZA Remission of complaint by Tribunal to Council
(1)

Where, after holding an inquiry under section 53(1) into a complaint of
professional misconduct against a solicitor, the Tribunal—
(a) is not satisfied that he has been guilty of professional misconduct;
(b) considers that he may be guilty of unsatisfactory professional conduct,
it must remit the complaint to the Council.

(2)

Where the Tribunal remits a complaint to the Council under subsection (1), it
may make available to the Council any of its findings in fact in its inquiry into
the complaint under section 53(1).>

Johann Lamont
97

In section 36, page 32, line 29, at end insert—
<( ) may, where it considers that the solicitor does not have sufficient
competence in relation to any aspect of the law or legal practice, direct
the solicitor to undertake such education or training as regards the law or
legal practice as the Tribunal considers appropriate in that respect;>
Johann Lamont

98

In section 36, page 32, line 30, at end insert <an amount not exceeding £2000>
Mr David Davidson

99

In section 36, page 33, line 1, after <may> insert—
(i)

subject to subsection (5), fine the solicitor;

(ii)>
Mr David Davidson
100

In section 36, page 33, line 11, at end insert—
<( )

The Tribunal must, in considering what steps to take under subsection (1), (2)
or (3), take into account any—

15
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(a) prior direction by them under subsection (1)(e) or (2)(b)(ii) that the
solicitor pay to the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>
Mr David Davidson
101

In section 36, page 33, line 14, after <(1)(d)> insert <or (2)(b)(i)>
Mr David Davidson

102

In section 36, page 33, line 18, after <(1)(d)> insert <or (2)(b)(i)>
Johann Lamont

103

In section 36, page 33, line 21, at end insert—
<(6A)

(6B)

A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in favour of the Council bearing a warrant
for execution issued by the sheriff court of any sheriffdom in Scotland.
The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(d) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(e)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

(6C)

A statutory instrument containing an order under—
(a) subsection (6B)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (6B)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish
Parliament.>

Mr David Davidson
104

In section 36, page 34, line 22, leave out from beginning to <solicitor> and insert—
<(1)

On an appeal to the court under section 54A, the court may substitute its
decision for the decision being appealed against.

(1A) Where the court makes or confirms a determination upholding the complaint,>
Mr David Davidson
105
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In section 36, page 34, line 24, at beginning insert <subject to subsection (1B),>
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Johann Lamont
106

In section 36, page 34, line 24, at end insert <an amount not exceeding £2000>
Mr David Davidson

107

In section 36, page 34, line 30, at end insert—
<(1B) The court shall not direct the solicitor to pay a fine under subsection (1A)(a)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.>
Mr David Davidson

108

In section 36, page 34, line 30, at end insert—
<( )

Any fine directed to be paid under subsection (1A)(a) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.>

Mr David Davidson
109

In section 36, page 34, line 31, leave out <subsection (1)> and insert <this section>
Johann Lamont

110

In section 36, page 34, line 31, at end insert—
<(2A) The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(a) by substituting for the amount for the time being
specified in that subsection such other amount as appears to them to be
justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(b)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.
(2B) A statutory instrument containing an order under—
(a) subsection (2A)(a) is subject to annulment in pursuance of a resolution
of the Scottish Parliament;
(b) subsection (2A)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish
Parliament.>
Mr David Davidson

111

In section 36, page 34, line 31, at end insert—
<( )

The court shall, in considering what steps to take under subsection (1A), take
into account any—
(a) prior direction by the court under subsection (1A)(b) that the solicitor
pay to the complainer an amount by way of compensation;

17
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(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>
Section 37
Johann Lamont
112

In section 37, page 34, line 40, at end insert—
<“20ZZA Remission of complaint by Tribunal to Council
(1)

Where, after holding an inquiry under section 20(2A) into a complaint of
professional misconduct against a practitioner, the Tribunal—
(a) are not satisfied that he has been guilty of professional misconduct;
(b) consider that he may be guilty of unsatisfactory professional conduct,
they must remit the complaint to the Council.

(2)

Where the Tribunal remit a complaint to the Council under subsection (1), they
may make available to the Council any of their findings in fact in their inquiry
into the complaint under section 20(2A).>

Johann Lamont
113

In section 37, page 35, line 8, at end insert—
<(1A) Where a complaint is remitted to the Council under section 20ZZA, the
Council—
(a) must—
(i)

notify the practitioner specified in it and the complainer of that fact
and that the Council are required to investigate the complaint as a
complaint of unsatisfactory professional conduct;

(ii) so investigate the complaint;
(iii) having so investigated the complaint and given the practitioner an
opportunity to make representations, determine the complaint;
(b) may rely, in their investigation, on any findings in fact which the
Tribunal make available to them under section 20ZZA(2) as respects the
complaint.>
Johann Lamont
114

In section 37, page 35, line 9, after <(1)> insert <or (1A)>
Mr David Davidson

115
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In section 37, page 35, line 28, after <them> insert <, the Tribunal or the court>
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Mr David Davidson
116

In section 37, page 35, line 29, after <conduct> insert <or professional misconduct>
Mr David Davidson

117* In section 37, page 35, line 30, at end insert—
<( )

The Council shall, in considering what steps to take under subsection (3), take
into account any—
(a) prior direction by them under subsection (3)(c) that the solicitor pay to
the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>

Johann Lamont
118

In section 37, page 35, line 40, at end insert <or (1A)>
Johann Lamont

119

In section 37, page 36, line 2, at end insert <and by specifying the reasons for the determination>
Johann Lamont

120

In section 37, page 36, line 4, after <(1)> insert <or (1A)>
Johann Lamont

121

In section 37, page 36, line 11, after <(1)> insert <or (1A)>
Johann Lamont

122

In section 37, page 37, line 16, at end insert—
<( ) may, where they consider that the practitioner does not have sufficient
competence in relation to any aspect of conveyancing law or legal
practice or, as the case may be, executry law or legal practice, direct him
to undertake such education or training as regards the law or legal
practice concerned as the Tribunal consider appropriate in that respect;>
Johann Lamont

123

In section 37, page 37, line 17, at end insert <an amount not exceeding £2000>
Mr David Davidson

124* In section 37, page 37, line 35, at end insert—
<( )

The Tribunal must, in considering what steps to take under subsection (1), (2)
or (3), take into account any—
19
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(a) prior direction by them under subsection (1)(e) or (2)(b) that the solicitor
pay to the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>
Johann Lamont
125

In section 37, page 38, line 4, at end insert—
<(7)

(8)

A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in favour of the Council bearing a warrant
for execution issued by the sheriff court of any sheriffdom in Scotland.
The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(d) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(e)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

(9)

A statutory instrument containing an order under—
(a) subsection (8)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (8)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish
Parliament.>

Mr David Davidson
126

In section 37, page 39, line 2, at end insert <substitute its decision for the decision being appealed
against.
(1A) Where the court makes or confirm a determination upholding the complaint,
the court may>
Mr David Davidson

127

In section 37, page 39, line 3, at beginning insert <subject to subsection (1C),>
Johann Lamont

128

In section 37, page 39, line 3, at end insert <an amount not exceeding £2000>
Mr David Davidson

129
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In section 37, page 39, line 9, at end insert—

20

<(1B) The court shall, in considering what steps to take under subsection (1A), take
into account any—
(a) prior direction by the court under subsection (1A)(b) that the solicitor
pay to the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>
Mr David Davidson
130

In section 37, page 39, line 9, at end insert—
<(1C) The court shall not direct the solicitor to pay a fine under subsection (1A)(a)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.>
Mr David Davidson

131

In section 37, page 39, line 9, at end insert—
<( )

Any fine directed to be paid under subsection (1A)(a) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.>

Mr David Davidson
132

In section 37, page 39, line 10, leave out <subsection (1)> and insert <this section>
Johann Lamont

133

In section 37, page 39, line 10, at end insert—
<(3)

The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(a) by substituting for the amount for the time being
specified in that subsection such other amount as appears to them to be
justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(b)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

(4)

A statutory instrument containing an order under—
(a) subsection (3)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (3)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish
Parliament.>
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Section 38
Mr David Davidson
134

In section 38, page 40, line 41, at end insert—
<( ) after subsection (3) insert—
“(3ZA)The Tribunal shall, in considering whether to make a direction under
subsection (2)(bb) take into account any—
(a) prior direction by them under subsection (2)(bb) that the solicitor pay to
the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.”>
Johann Lamont

135

In section 38, page 40, line 42, leave out <(7A)> and insert <(7B) (as inserted by paragraph
1(6N)(aa) of schedule 4 to this Act)>
Johann Lamont

136

In section 38, page 41, line 1, leave out <(7B)> and insert <(7C)>
Johann Lamont

137

In section 38, page 41, line 6, leave out <(7C). and insert <(7D)>
Johann Lamont

138

In section 38, page 41, line 6, leave out <(7B)> and insert <(7C)>
Mr David Davidson

139

In section 38, page 41, line 13, after <(1)> insert—
<( ) for the words “In the case of professional misconduct by any solicitor”
substitute “On an appeal to the court under section 54, the court may
substitute its own decision for the decision being appealed against.
(1A) Where the court makes or confirms a determination upholding the complaint of
professional misconduct,”;
( )>
Johann Lamont

140

In section 38, page 41, line 17, at end insert—
<( ) in paragraph (c), after “solicitor” insert “an amount not exceeding
£10,000”;>
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Mr David Davidson
141

In section 38, page 41, line 17, at end insert—
<( ) after subsection (1) insert—
“(1A) The court shall, in considering whether to make a direction under subsection
(1)(bc), take into account any—
(a) prior direction by the court under subsection (1)(bc) that the solicitor pay
to the complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;
(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.>
Johann Lamont

142

In section 38, page 41, line 19, after <instrument> insert—
<(a)>
Johann Lamont

143

In section 38, page 41, line 23, at end insert <;
(b) amend paragraph (c) of subsection (1) by substituting for the amount for
the time being specified in that subsection such other amount as appears
to them to be justified by a change in the value of money>
Johann Lamont

144

In section 38, page 41, line 24, leave out <(5)> and insert <(5)(a)>
Johann Lamont

145

In section 38, page 41, line 26, at end insert <;
( ) subsection (5)(b) is subject to annulment in pursuance of a resolution of
the Scottish Parliament>
Mr David Davidson

146

In section 38, page 42, line 11, at end insert—
<( ) after subsection (2B), insert—
“(2C) The Council or the Tribunal must, in considering whether to make a direction
under subsection (2)(ca) or subsection (2B)(aa), take into account any—
(a) prior direction by them under subsection (2)(ca) or subsection (2B)(aa)
that the practitioner pay to the complainer an amount by way of
compensation;
(b) award of damages by the court to the complainer;
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(c) other compensation ordered (whether by determination, direction or
otherwise) by the Commission, a court, tribunal or other professional
body to be paid to the complainer,
in relation to the subject matter of the complaint.”;>
Johann Lamont
147

In section 38, page 42, line 12, leave out <(11E)> and insert (11F)>
Johann Lamont

148

In section 38, page 42, line 12, leave out <section 38A(2)(d) of> and insert <paragraph 2(1C)(jj)
of schedule 4 to>
Johann Lamont

149

In section 38, page 42, line 13, leave out <(11F)> and insert <(11G)>
Johann Lamont

150

In section 38, page 42, line 18, leave out <(11G)> and insert <(11H)>
Johann Lamont

151

In section 38, page 42, line 18, leave out <(11F)> and insert <(11G)>
Section 38A
Johann Lamont

152

In section 38A, page 42, line 26, leave out <, a firm of solicitors or, as the case may be,> and
insert <or>
Section 41
Johann Lamont

153

In section 41, page 46, line 6, leave out <by an order of the Tribunal under section 53(5)>
Section 44
Johann Lamont

154

In section 44, page 47, line 31, at end insert—
<(1A) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.
(1B) The Board may require a person receiving legal aid under subsection (1) to
comply with such conditions as it considers expedient to enable it to satisfy
itself from time to time that it is reasonable for him to continue to receive
criminal legal aid.>
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Johann Lamont
155

In section 44, page 47, line 34, at end insert—
<(3)

The Board shall establish a procedure under which any person receiving
criminal legal aid under subsection (1) which is subject to conditions by virtue
of subsection (1A) may apply to the Board for a review of any such
condition.>
Section 44A

Johann Lamont
156

In section 44A, page 48, line 2, leave out <as follows> and insert <in accordance with
subsections (2) to (6) of this section>
Johann Lamont

157

In section 44A, page 48, line 25, at end insert—
<(7)
(8)

Section 25 (legal aid in appeals) of the 1986 Act is amended in accordance with
subsections (8) and (9) of this section.
After subsection (2A) insert—
“(2B) Where a person is no longer receiving criminal legal aid because the Board is
no longer satisfied as mentioned in subsection (2)(c) above the High Court
may, at any time prior to the disposal of the appeal, whether or not on
application made to it, notwithstanding the Board no longer being so satisfied,
determine that it is in the interests of justice that the person should receive
criminal legal aid in connection with the appeal, and the Board shall forthwith
make such legal aid available to him.
(2C) Legal aid made available to a person under subsection (2) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

(9)

After subsection (3) insert—
“(3A) The Board shall establish a procedure under which any person whose
application for criminal legal aid under subsection (2) has been refused may
apply to the Board for a review of his application.
(3B) The Board shall establish a procedure under which any person receiving
criminal legal aid under subsection (2) which is subject to conditions by virtue
of subsection (2C) may apply to the Board for a review of any such
condition.”.

(10) Section 25AB (legal aid in references, appeals or applications for special leave to appeal
to the Judicial Committee of the Privy Council) is amended in accordance with
subsections (11) and (12) of this section.
(11) After subsection (2) insert—
“(2A) Legal aid made available to a person under subsection (2) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.
(12) After subsection (3) insert—

25
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“(3A) The Board shall establish a procedure under which any person whose
application for criminal legal aid under subsection (2) has been refused may
apply to the Board for a review of his application.
(3B) The Board shall establish a procedure under which any person receiving
criminal legal aid under this section which is subject to conditions by virtue of
subsection (2A) may apply to the Board for a review of any such condition.”.>
Section 45
Johann Lamont
158

In section 45, page 52, line 34, at end insert—
<( ) arrangements for dealing with complaints about the activities of advisers
and registered organisations;>
Section 45A
Johann Lamont

159

In section 45A, page 54, line 34, after <assistance> insert <in relation to civil matters>
Johann Lamont

160

In section 45A, page 54, line 35, leave out <or assistance> and insert <, assistance or
representation>
Johann Lamont

161

In section 45A, page 55, leave out lines 31 to 36 and insert—
<(15) For the purposes of this section, “person” includes a body corporate or
unincorporate.”.>
After section 45A
Johann Lamont

162

After section 45A, insert—
<Financial limit: advice and assistance
(1)

Section 10 (financial limit) of the 1986 Act is amended as follows.

(2)

In subsection (1)(b)—
(a) after “except” insert “, subject to subsection (4),”;
(b) at the end insert “or in the circumstances set out in subsection (1A)”.

(3)

After subsection (1) insert—
“(1A) The circumstances are that—
(a) the advice and assistance requires to be given urgently; and
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(b) it is not possible to seek the approval of the Board before the advice and
assistance requires to be given,
and following which an application may be made under subsection (1B) for the
Board’s approval.
(1B) If the Board is satisfied that the circumstances set out in subsection (1A) were
present it may, on application by the solicitor or adviser concerned, give its
approval to the limit having been exceeded.”.
(4)

After subsection (3) insert—
“(4)

In the circumstances set out in subsection (5), no application may be made for
the Board’s approval for the cost of giving the advice and assistance—
(a) to exceed the limit applicable under this section; or
(b) to that limit having been exceeded.

(5)

The circumstances are that the matter with which the advice and assistance is
concerned is not—
(a) specified as a distinct matter for the purposes of advice and assistance by
virtue of regulations made under this Act; or
(b) being treated as if it were a distinct matter by virtue of such
regulations.”.>

Johann Lamont
163

After section 45A, insert—
<Further provision in relation to the Fund: advice and assistance
(1)

In section 4 of the 1986 Act (Scottish Legal Aid Fund) in subsection (2), after paragraph
(b) insert—
“(ba) any sums as are, by virtue of section 12C of this Act, due out of the
Fund;”.

(2)

After section 12B of that Act (inserted by section 45 of this Act) insert—
“Advice and assistance: further provision in relation to the Fund
12C

Further provision in relation to the Fund: advice and assistance

(1)

This section applies where, in respect of any matter in connection with which
advice and assistance has been provided, the sums mentioned in section
4(3)(aa), (ca) and (cb) which are payable into the Fund have been so paid.

(2)

There shall be paid out of the Fund any sum which, in the opinion of the Board
the party concerned would have been likely to receive, after the operation of
section 12(3), if the advice and assistance provided had not been provided—
(a) by virtue of a grant made under section 4A; or
(b) by a solicitor in the course of employment to which Part V of this Act
applies.”.>
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Section 45C
Johann Lamont
164

In section 45C, page 56, line 19, leave out <as follows> and insert <in accordance with
subsections (2) and (3) of this section>
Johann Lamont

165

In section 45C, page 56, line 27, at end insert—
<(4)
(5)

Section 29 (legal aid in certain proceedings relating to children) of the 1986 Act is
amended in accordance with subsections (5) and (6) of this section.
After subsection (5) insert—
“(5A) Legal aid made available to a person under subsection (2)(d) above or
subsection (9) below may be subject to such conditions as the Board considers
expedient; and such conditions may be imposed at any time.”.

(6)

After subsection (6) insert—
“(6A) The Board shall establish a procedure under which any person whose
application for legal aid under subsection (2)(d) above or subsection (9) below
has been refused may apply to the Board for a review of his application.
(6B) The Board shall establish a procedure under which any person receiving legal
aid under subsection (2)(d) above or subsection (9) below which is subject to
conditions by virtue of subsection (5A) may apply to the Board for a review of
any such condition.”.>
After section 45C

Johann Lamont
166

After section 45C, insert—
<Availability of legal aid: Judicial Committee of the Privy Council
(1)

In section 25AB (legal aid in references, appeals or applications for special leave to
appeal to the Judicial Committee of the Privy Council) of the 1986 Act—
(a) in subsection (1), for “or 13(a)” substitute “, 13(a) or 33”;
(b) in subsection (4), after “11” insert “or 33”.

(2)

In paragraph 1 of Part 1 of Schedule 2 to that Act, for “and 13(b)” substitute “, 13(b), 32
and 33”.>
Section 46

Johann Lamont
167

In section 46, page 57, line 14, at end insert—
<(abb) any sums payable to a person in accordance with section 17(2CA) of this
Act;>
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Johann Lamont
168

In section 46, page 57, line 14, at end insert—
<( )

In that section, after subsection (3)(c) insert—
“(ca) any sum recovered as to expenses under an award of a court or an
agreement or otherwise in favour of any person in respect of any matter
in connection with which advice and assistance has been provided to the
person—
(i)

by virtue of a grant made under section 4A; or

(ii) by a solicitor in the course of employment to which Part V of this
Act applies;
(cb) any sum which is to be paid out of property (of whatever nature and
wherever situated) recovered or preserved for any person in respect of
any matter in connection with which advice and assistance has been
provided to the person (including his rights under any settlement arrived
at in connection with that matter in order to avoid or bring to an end any
proceedings)—
(i)

by virtue of a grant made under section 4A; or

(ii) by a solicitor in the course of employment to which Part V of this
Act applies;”.>
Johann Lamont
169

In section 46, page 57, line 19, at end insert—
<(2CA)Any sums paid to the Board under subsection (2B) which are no longer
required to meet the net liability of the Fund on a person’s account, having
taken into account any relevant sums paid to the Board under subsection (2A),
shall be paid to the person.>
Johann Lamont

170

In section 46, page 57, line 36, leave out <solicitor not been so employed> and insert <legal aid
and, as the case may be, advice and assistance been provided in circumstances other than those
specified in subsection (2H).
(2G)

Where—
(a) civil legal aid is or has been provided in respect of the proceedings in
question by virtue of a grant made under section 4A; and
(b) advice and assistance is or has been provided in connection with the
proceedings by virtue of a grant made under section 4A,
references in subsection (2E) to sums payable out of the Fund include
references to sums which would have been so payable had the legal aid and, as
the case may be, advice and assistance been provided in circumstances other
than those specified in subsection (2H).

(2H) The circumstances are that the legal aid and, as the case may be, advice and
assistance has been provided—
(a) by virtue of a grant made under section 4A; or
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(b) by a solicitor in the course of employment to which Part V of this Act
applies>
Section 48
Johann Lamont
171

In section 48, page 59, line 4, after <of> insert <, or for giving full effect to,>
Johann Lamont

172

In section 48, page 59, line 4, at end insert <or any provision of it>
Section 49
Johann Lamont

226

In section 49, page 59, line 14, after <section> insert <17(1) or>
Johann Lamont

227

In section 49, page 59, line 17, leave out <, 16(8), 17(1), (3) or (4)> and insert <or 16(8)>
Johann Lamont

174

In section 49, page 59, line 18, leave out <, 36 or 37>
Mr Jim Wallace

238* In section 49, page 59, line 18, leave out <, 36 or 37> and insert <or (Power by regulations to
make provision for appeal to court)>
Schedule 1
Mr David Davidson
175

In schedule 1, page 61, line 14, leave out <Scottish Ministers> and insert <Lord President of the
Court of Session (“the Lord President”)>
Johann Lamont

176

In schedule 1, page 61, line 14, at end insert <, having consulted the Lord President of the Court
of Session (“the Lord President”)>
Mr David Davidson

177

In schedule 1, page 62, line 8, leave out <Scottish Ministers> and insert <Lord President>
Mr David Davidson

178
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In schedule 1, page 62, line 14, leave out <Scottish Ministers are> and insert <Lord President is>

30

Mr David Davidson
179

In schedule 1, page 62, line 27, leave out <Scottish Ministers consider> and insert <Lord
President considers>
Johann Lamont

180

In schedule 1, page 63, line 4, leave out <(“the Lord President”)>
Mr David Davidson

181

In schedule 1, page 66, leave out lines 12 to 14
Johann Lamont

182

In schedule 1, page 66, line 12, leave out <or vexatious> and insert <, vexatious or totally without
merit>
Mr David Davidson

183

In schedule 1, page 66, line 26, at end insert—
<( ) the function of deciding under section 2(2)(a) whether a complaint is
frivolous, vexatious, or totally without merit;
( ) the function of determining under section 3 whether a complaint is made
timeously or prematurely;

5

( ) the function of determining under section 4(1) whether, or to what extent, a
complaint constitutes a conduct complaint or a services complaint;>
Mr David Davidson
183A As an amendment to amendment 183, line 7, at end insert—
<( ) the function of determining under section (Determining eligibility to make
complaint) whether a complaint has been made by or on behalf of a person
eligible to make such a complaint under section 2(1A);>
Mr David Davidson
184

In schedule 1, page 67, line 13, leave out from <Scottish> to end of line 16 and insert
<Parliament>
Johann Lamont

185

In schedule 1, page 67, line 15, after <must> insert <as soon as practicable—
( )>
Johann Lamont

186

In schedule 1, page 67, line 16, at end insert <;
( )

lay the audited statement before the Parliament>
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Mr David Davidson
187

In schedule 1, page 67, line 16, at end insert—
<( )

The Scottish Ministers must, as soon as is reasonably practicable, lay a copy of the
audited accounts before the Parliament.>

Johann Lamont
188

In schedule 1, page 67, line 31, after <must> insert <as soon as practicable>
Schedule 3
Johann Lamont

190

In schedule 3, page 69, line 15, leave out from first <to> to <whether> in line 16
Johann Lamont

191

In schedule 3, page 69, line 17, at beginning insert <where it considers it appropriate,>
Johann Lamont

192

In schedule 3, page 69, line 19, at beginning insert <to decide whether>
Johann Lamont

193

In schedule 3, page 69, line 19, at end insert—
<( ) as to—
(i)

the evidence which may be required or admitted;

(ii) the extent to which it may be oral or written;
(iii) the consequences of a person’s failure to produce any information or
document which the person has been required to produce;>
Johann Lamont
194

In schedule 3, page 69, line 36, after <in> insert <any aspect of the investigation of the complaint
(including deciding under section 2(2)(a) whether the complaint was frivolous, vexatious or
totally without merit) or>
Johann Lamont

195

In schedule 3, page 69, line 37, at end insert—
<( ) requiring, where the Commission itself (and not one of its determination
committees) determines a complaint under section 7(1) or makes a determination
or direction under section 8(2) in relation to a complaint, that any member of the
Commission involved in doing so must not have been involved in any aspect of
the investigation of the complaint (including any matter referred to in paragraph
13(1A)(a) to (c) of schedule 1) or the formulation or making by the Commission
under section 7(2) of a proposed settlement as respects the complaint;>
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Johann Lamont
196

In schedule 3, page 69, line 38, leave out <(if any)>
Johann Lamont

197

In schedule 3, page 70, line 1, leave out <(if any)>
Johann Lamont

198

In schedule 3, page 70, leave out lines 18 to 22
Schedule 4
Johann Lamont

199

In schedule 4, page 72, line 14, after <“or”,> insert <where it first occurs,>
Johann Lamont

200

In schedule 4, page 72, line 19, after <42ZA(1)> insert <or (1A)>
Johann Lamont

201

In schedule 4, page 72, line 19, after <20ZA(1)> insert <or (1A)>
Johann Lamont

202

In schedule 4, page 74, line 38, at end insert—
<( ) in subsection (1), after “section”, where it first occurs, insert “(except subsection
(4A))”;>
Johann Lamont

203

In schedule 4, page 75, line 5, leave out <court> and insert <Court>
Johann Lamont

204

In schedule 4, page 75, line 9, leave out first <court> and insert <Court>
Johann Lamont

205

In schedule 4, page 75, line 9, leave out second <court> and insert <Court>
Johann Lamont

206

In schedule 4, page 75, line 17, after <practice> insert <or one of its employees>
Johann Lamont

207

In schedule 4, page 75, line 21, at end insert <;
( ) in subsection (5), the word “and” following the definition of “material date” is
repealed>
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Johann Lamont
208

In schedule 4, page 75, line 32, leave out <court> and insert <Court>
Johann Lamont

209

In schedule 4, page 75, line 35, leave out first <court> and insert <Court>
Johann Lamont

210

In schedule 4, page 75, line 35, leave out second <court> and insert <Court>
Mr David Davidson

211

In schedule 4, page 76, line 9, at end insert—
( )

in subsection (3)(b), after “judge” insert “(including a sheriff and a chairman of
a tribunal)”.>

Johann Lamont
212

In schedule 4, page 76, line 20, at end insert <;
( ) after that subsection, insert—
“(3) Rules made by the Tribunal under subsection (2) for regulating the making,
hearing or determining of appeals referred to in paragraph (aa) or (ab)(ii) of
that subsection may include provision as to persons being entitled, or required
by the Tribunal, to appear or be represented at the appeal.”>
Johann Lamont

213

In schedule 4, page 76, line 25, leave out <, (c) or (d)>
Johann Lamont

214

In schedule 4, page 76, line 25, leave out from <or> to <practice> in line 26
Johann Lamont

215

In schedule 4, page 76, line 30, at end insert—
<(aa) after subsection (7A), insert—
“(7B) A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in its favour bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland.>
Johann Lamont

216

In schedule 4, page 76, line 31, leave out <(8)> and insert <(9) (as inserted by section 38(1)(c) of
this Act)>
Johann Lamont

217
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In schedule 4, page 76, line 32, leave out <(8A)> and insert <(10)>
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Johann Lamont
218

In schedule 4, page 76, line 36, leave out <(8B)> and insert <(11)>
Johann Lamont

219

In schedule 4, page 76, line 37, leave out <paragraph (bb) of subsection (2), and>
Johann Lamont

220

In schedule 4, page 76, line 37, leave out <, apply> and insert <applies>
Johann Lamont

221

In schedule 4, page 79, line 3, at end insert—
<( ) at the end, insert “;
(f) for the purposes of, or required by virtue of, section 50 of the Freedom of
Information (Scotland) Act 2002 (asp 13)”.>
Johann Lamont

222

In schedule 4, page 79, line 24, leave out <paragraph (f) is> and insert <paragraphs (a), (b) and (f)
are>
Johann Lamont

223

In schedule 4, page 80, line 7, at end insert—
<(jj) after subsection (11E) (as inserted by section 38A(2)(d)), insert—
“(11F) A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in its favour bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland.”;>
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Legal Profession and Legal Aid (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted.
the text of amendments set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH SETS
OUT THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE
DISPOSED OF.

Groupings of amendments
Note: The time limits indicated are those set out in the timetabling motion to be considered
by the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the groups above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be
concluded by the time indicated, although the amendments in those groups may still be
moved formally and disposed of later in the proceedings.
Group 1: Conveyancing and executry practitioners: circumstances in which conduct
complaint may be made
8
Group 2: Determination of eligibility to make complaint (including other steps to be
taken before complaint investigated) etc.
9, 11, 12, 13, 14, 15, 16, 19, 21, 36, 37
Group 3: Persons entitled to make complaint etc.
10, 211
Group 4: Services complaint: local resolution or mediation
17, 18
Group 5: Amendments consequential on Stage 2 amendments and other minor
amendments
20, 30, 76, 79, 152, 153, 171, 172, 174, 199, 202, 203, 204, 205, 206, 207, 208, 209, 210,
213, 214, 219, 220, 222
Debate to end no later than 45 minutes after proceedings begin
Group 6: Steps which may be taken when services complaint upheld
1, 22
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SP Bill 56A-G

1

Session 2 (2006)

Group 7: Giving of notice, reasons etc.
23, 24, 27, 28, 29, 33, 77, 92, 93, 119
Notes on amendments in this group
Amendment 28 pre-empts amendment 29
Group 8: Matters to be taken into account in considering what is fair and reasonable
25, 26
Notes on amendments in this group
Amendment 25 pre-empts amendment 26
Group 9: Complaint appears during investigation etc. to fall within different category
34, 35
Debate to end no later than 1 hour 15 minutes after proceedings begin
Group 10: Appeal against Commission decisions
38, 2, 3, 3A, 3D, 3B, 3C, 3E, 3F, 4, 4A, 237, 238
Notes on amendments in this group
Amendment 38 pre-empts amendment 2
Amendment 3C pre-empts amendment 3E
Debate to end no later than 2 hours after proceedings begin
Group 11: Duty to comply with requirement to provide information
39, 40, 71, 80
Group 12: Handling complaints: notice and time for making complaint
41, 42, 43, 44, 45, 47
Debate to end no later than 2 hour 25 minutes after proceedings begin
Group 13: Handling complaints: recommendations and duty to comply
46, 48, 49, 50, 52
Group 14: Abolition of Scottish legal services ombudsman
53, 54, 55, 226, 227
Group 15: Levies: charging of interest on, and recovery of, sums due
56, 57, 58, 59, 60, 61, 62, 63, 196, 197
Notes on amendments in this group
Amendment 57 pre-empts amendment 58
Amendment 59 pre-empts amendment 60
Amendment 62 pre-empts amendment 63
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Group 16: Consultation on Commission budget
64, 65
Group 17: Rules as to Commission’s practice and procedure: publication and
consultation
66, 67, 68, 69, 70
Debate to end no later than 3 hours after proceedings begin
Group 18: Conduct complaints: report to Scottish Ministers
5, 7
Group 19: Monitoring effectiveness of professional indemnity arrangements
6
Group 20: Restrictions on disclosure of information
72, 73, 75, 74, 81, 82, 83, 84
Debate to end no later than 3 hours 35 minutes after proceedings begin
Group 21: Remission of complaint from Tribunal to Council
85, 86, 91, 94, 95, 96, 112, 113, 114, 118, 120, 121, 200, 201
Group 22: Powers of Council, Tribunal and court where unsatisfactory professional
conduct or professional misconduct found
88, 89, 90, 97, 98, 99, 100, 101, 102, 104, 105, 106, 107, 108, 109, 111, 115, 116, 117, 122,
123, 124, 126, 127, 128, 129, 130, 131, 132, 134, 139, 140, 141, 146
Group 23: Enforcement of directions, ability to amend powers of Tribunal, court etc.
103, 110, 125, 133, 135, 136, 137, 138, 142, 143, 144, 145, 147, 148, 149, 150, 151, 215,
216, 217, 218, 223
Debate to end no later than 3 hours 55 minutes after proceedings begin
Group 24: Legal aid: conditions and reviews etc.
154, 155, 156, 157, 164, 165
Group 25: Adviser code: complaints
158
Group 26: Power of Scottish Legal Aid Board to make grants
159, 160, 161
Group 27: Financial limit: advice and assistance
162
Group 28: Payments in and out of the Fund: contributions, expenses and property
recovered
163, 167, 168, 169, 170
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Group 29: Availability of legal aid: Judicial Committee of the Privy Council
166
Debate to end no later than 4 hours 20 minutes after proceedings begin
Group 30: Scottish Legal Complaints Commission: appointment of members
175, 176, 177, 178, 179, 180
Group 31: Scottish Legal Complaints Commission: delegation of functions
181, 182, 183, 183A
Notes on amendments in this group
Amendment 181 pre-empts amendment 182
Group 32: Scottish Legal Complaints Commission: accounts and reports
184, 185, 186, 187, 188
Notes on amendments in this group
Amendment 184 pre-empts amendment 185
Group 33: Rules as to practice and procedure
190, 191, 192, 193, 194, 195, 198, 212
Group 34: Disclosure of information by the Scottish Legal Aid Board
221
Debate to end no later than 4 hours 45 minutes after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 18

Session 2

Meeting of the Parliament
Thursday 14 December 2006
Note: (DT) signifies a decision taken at Decision Time.
The meeting opened at 9.15 am.
Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau
moved S2M-5318—That the Parliament agrees that, during Stage 3 of the Legal
Profession and Legal Aid (Scotland) Bill, debate on groups of amendments shall,
subject to Rule 9.8.4A, be brought to a conclusion by the time limit indicated, each
time limit being calculated from when the Stage begins and excluding any periods
when other business is under consideration or when a meeting of the Parliament is
suspended (other than a suspension following the first division in each of the
morning and the afternoon being called) or otherwise not in progress:
Groups 1 to 5: 45 minutes
Groups 6 to 9: 1 hour and 15 minutes
Group 10: 2 hours
Groups 11 and 12: 2 hours and 25 minutes
Groups 13 to 17: 3 hours
Groups 18 to 20: 3 hours and 35 minutes
Groups 21 to 23: 3 hours and 55 minutes
Groups 24 to 29: 4 hours and 20 minutes
Groups 30 to 34: 4 hours and 45 minutes
The motion was agreed to.
Legal Profession and Legal Aid (Scotland) Bill - Stage 3: The Bill was considered
at Stage 3.
The following amendments were agreed to (without division): 18, 20, 22, 23, 24, 26,
27, 30, 33, 35, 2, 3D, 3E, 3F, 3, 4A, 4, 41, 43, 45, 49, 50, 52, 53, 54, 55, 56, 58, 60,
61, 63 and 65.
The following amendments were agreed to (by division)—
29 (For 88, Against 15, Abstentions 0)
47 (For 81, Against 20, Abstentions 0)
48 (For 79, Against 22, Abstentions 0)
The following amendments were disagreed to (by division)—
8 (For 32, Against 61, Abstentions 0)
19 (For 31, Against 64, Abstentions 0)
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1 (For 41, Against 64, Abstentions 0)
28 (For 37, Against 66, Abstentions 0)
34 (For 37, Against 64, Abstentions 0)
36 (For 36, Against 63, Abstentions 0)
39 (For 34, Against 71, Abstentions 0)
40 (For 34, Against 69, Abstentions 0)
46 (For 16, Against 85, Abstentions 0)
64 (For 34, Against 73, Abstentions 0)
The following amendments were moved and, with the agreement of the Parliament,
withdrawn: 9, 10, 17, 25 and 38.
The following amendments were not moved: 11, 12, 13, 14, 15, 16, 21, 37, 3A, 3B,
3C, 237, 42, 44, 57, 59 and 62.
Legal Profession and Legal Aid (Scotland) Bill - Stage 3: The Parliament
resumed consideration of the Bill at Stage 3.
The following amendments were agreed to (without division): 66, 67, 68, 69, 70, 73,
75, 76, 77, 79, 81, 82, 83, 85, 86, 88, 89, 91, 92, 94, 95, 96, 97, 98, 103, 106, 110,
112, 113, 114, 115, 116, 118, 119, 120, 121, 122, 123, 125, 128, 133, 135, 136, 137,
138, 140, 142, 143, 144, 145, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157,
158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 226, 227,
174, 176, 180, 182, 185, 186, 188, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199,
200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 212, 213, 214, 215, 216, 217,
218, 219, 220, 221, 222 and 223.
Amendment 72 was agreed to (by division: For 86, Against 14, Abstentions 0).
The following amendments were disagreed to (by division)—
5 (For 33, Against 71, Abstentions 1)
71 (For 37, Against 68, Abstentions 0)
6 (For 30, Against 71, Abstentions 0)
80 (For 36, Against 67, Abstentions 0)
130 (For 35, Against 65, Abstentions 0)
175 (For 13, Against 74, Abstentions 0)
181 (For 11, Against 86, Abstentions 0)
184 (For 14, Against 84, Abstentions 0)
The following amendments were not moved: 7, 74, 84, 90, 93, 99, 100, 101, 102,
104, 105, 107, 108, 109, 111, 117, 124, 126, 127, 129, 131, 132, 134, 139, 141, 146,
238, 177, 178, 179, 183, 187 and 211.
Legal Profession and Legal Aid (Scotland) Bill: The Deputy Minister for Justice
(Johann Lamont) moved S2M-5223—That the Parliament agrees that the Legal
Profession and Legal Aid (Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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Legal Profession and Legal Aid
(Scotland) Bill: Stage 3

Thursday 14 December 2006
[THE PRESIDING OFFICER opened the meeting at
09:15]

Business Motion
The Presiding Officer (Mr George Reid): Good
morning. The first item of business is
consideration of business motion S2M-5318, in the
name of Margaret Curran, on behalf of the
Parliamentary Bureau, setting out a timetable for
stage 3 consideration of the Legal Profession and
Legal Aid (Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Legal Profession and Legal Aid (Scotland) Bill, debate on
groups of amendments shall, subject to Rule 9.8.4A, be
brought to a conclusion by the time limit indicated, each
time limit being calculated from when the Stage begins and
excluding any periods when other business is under
consideration or when a meeting of the Parliament is
suspended (other than a suspension following the first
division in each of the morning and the afternoon being
called) or otherwise not in progress:
Groups 1 to 5:

45 minutes

Groups 6 to 9:

1 hour and 15 minutes

Group 10:

2 hours

Groups 11 and 12: 2 hours and 25 minutes
Groups 13 to 17:

3 hours

Groups 18 to 20:

3 hours and 35 minutes

Groups 21 to 23:

3 hours and 55 minutes

Groups 24 to 29:

4 hours and 20 minutes

Groups 30 to 34:
Margaret Curran.]

4

Motion agreed to.

hours

and

45

minutes.—[Ms

09:15
The Presiding Officer (Mr George Reid): The
next item of business is stage 3 proceedings on
the Legal Profession and Legal Aid (Scotland) Bill.
In dealing with amendments, members should
have the bill as amended at stage 2, which is SP
bill 56A; the marshalled list, which contains all the
amendments that I have selected for debate; and
the groupings, which I have agreed.
For the first division on an amendment, the
division bell will sound and proceedings will be
suspended for five minutes. The period of voting
for the first division will be 30 seconds. Thereafter,
I will allow a one-minute voting period for the first
division after a debate. All other divisions will be
allowed 30 seconds.
Section 2—Receipt of complaints: preliminary
steps
The Presiding Officer: Group 1 is on
circumstances in which a conduct complaint about
conveyancing and executry practitioners may be
made. Amendment 8, in the name of David
Davidson, is the only amendment in the group.
Mr David Davidson (North East Scotland)
(Con): Amendment 8 seeks to remove section
2(1)(a)(ii), which I believe to be unnecessary, as
conveyancing and executry practitioners are
already covered by the rules on professional
misconduct. Quite frankly, this matter should not
be pursued in the bill, because if those
practitioners have been convicted of a criminal
offence that renders them
“no longer … fit and proper … to provide … services”,

they can be dealt with in the same way as other
practitioners through a professional misconduct
complaint under section 2(1)(a)(i).
I move amendment 8.
The Deputy Minister for Justice (Johann
Lamont): The Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990, which covers the
position
of
conveyancing
and
executry
practitioners, lists conviction of a criminal offence
that renders such a practitioner
“no longer a fit and proper person”

separately from “professional misconduct”.
Therefore, it is not beyond doubt that a complaint
that a conveyancing or executry practitioner is
“no longer a fit and proper person”
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to offer conveyancing or executry services as a
result of being convicted of a criminal offence
would be treated as a conduct complaint. As a
result, it is advisable for the bill to refer separately
to the position of conveyancing and executry
practitioners, as that will ensure, for the avoidance
of doubt, that the new complaints handling system
will definitely cover such matters. As no
corresponding provision in the Solicitors
(Scotland) Act 1980 raises the same question, we
ask Mr Davidson to withdraw amendment 8.
Mr Davidson: I acknowledge the minister’s
comments. However, I have been advised that
conveyancing and executry practitioners would be
covered by section 2(1)(a)(i) and will therefore
press my amendment.
The Presiding Officer: The question is, that
amendment 8 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
I suspend the meeting for five minutes.
09:18
Meeting suspended.
09:23
On resuming—
The Presiding Officer: We will proceed with the
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
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White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 32, Against 61, Abstentions 0.
Amendment 8 disagreed to.
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The Presiding Officer: Group 2 is on
determination of eligibility to make a complaint.
Amendment 9, in the name of David Davidson, is
grouped with amendments 11 to 16, 19, 21, 36
and 37.
Mr Davidson: As the Presiding Officer has
pointed out, this group of amendments deals with
determination of eligibility to make a complaint. In
lodging amendment 11, I want to probe the
meaning of the phrase “specified regulatory
schemes” in section 2A(1).
I also seek clarity as to whether the proposed
Scottish legal complaints commission will deal
only with service complaints.
Amendment 12 is a consequential amendment
that seeks to ensure that all relevant information
that is given is complete.
Amendment 13 seeks to ensure that the
commission will determine complaints that are
made by eligible persons. Amendment 14 seeks to
insert a new section that will define who can make
a complaint. Amendments 15 and 16 would
require the commission to send notice to both the
complainer and the practitioner of determinations
that are made under the proposed new section
that amendment 14 seeks to insert after section 4.
That would introduce an element of fairness and
openness. Amendment 9 is a paving amendment
to allow a new section to be introduced after
section 4. Amendment 19 seeks to make a
drafting change to allow a person to complain on
behalf of someone else. Amendments 21, 36 and
37 are merely drafting amendments.
I move the amendments in this group in order to
achieve clarity, because I am afraid that the bill as
it was originally drafted did not provide clarity on a
number of issues. I am trying to be as helpful as
possible in assisting the minister to draft a much
better bill.
The Presiding Officer: I clarify that you have
moved only amendment 9 at this stage.
Johann Lamont: I am grateful for David
Davidson’s kindness.
Amendment 9 would remove the reference to
any provision on rules made by the commission
under section 23(1) as to a person’s eligibility to
make complaints. We appreciate Mr Davidson’s
concern in that regard and can assure him that the
intention of the provision is directed only at the
provision in paragraph 1(a)(ii) of schedule 3, under
which rules may determine
“the eligibility of persons to make … complaints on behalf of
other persons (whether living or not)”.

There is no intention to give the commission
power to set other eligibility criteria that are not on
the face of the bill. Having given that assurance, I
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hope that Mr Davidson will withdraw amendment
9.
In our view, amendment 11 is unnecessary. It
reflects an unfounded concern that the provisions
of section 2A might have the effect of causing the
professional bodies to lose some of their
responsibility for the professional conduct of their
members. Accordingly, it seeks to limit the working
of section 2A to service complaints and to exclude
conduct complaints.
Section 2A will not preclude the findings or
orders of another scheme being used as the basis
for a conduct complaint. It is designed to avoid
overlap by providing that, when appropriate, the
investigation of a complaint that relates to
activities that are covered by a specified regulatory
scheme is first carried out under that scheme.
That does not preclude the Law Society of
Scotland prosecuting if it feels that the public
interest demands that further sanctions are
necessary. For example, if the Financial
Ombudsman Service investigates a complaint and
finds that a Scottish solicitor has been responsible
for serious financial malpractice, it will be possible
for the Law Society to prosecute that solicitor for
professional misconduct before the Scottish
Solicitors Discipline Tribunal on the basis of the
previous finding and any other relevant evidence
adduced. If the charges are upheld, the tribunal
will be able to impose its own disciplinary sanction
to protect the public, such as suspending or
debarring the solicitor.
Amendments 12 to 14 are also unnecessary,
because the bill already provides that “any person”
may make a conduct complaint, so the issue of
eligibility simply does not arise in relation to
conduct complaints. It would be nonsense to
require the commission to determine formally that
a conduct complaint had been made by “any
person”, who was already, therefore, eligible.
As regards service complaints, there is no
eligibility issue when the complaint is made by one
of the public office holders or bodies that are listed
in section 2(1A)(b) of the bill. The only eligibility
issue on service complaints is whether the person
“appears to the Commission to have been directly affected
by the suggested inadequate professional services”.

In our view, to make that decision the subject of a
formal
determination
would
be
unduly
bureaucratic. When there is any doubt about
whether the person has been affected directly by
the alleged inadequate professional services, we
would expect the commission to investigate the
complaint to get to the truth of the matter. If that
investigation makes it clear that the complainer
has not been affected directly by the services in
question, the commission will be able to dismiss
the complaint without further ado. Indeed, it would
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not be competent for it to continue to deal with an
ineligible complaint.
With regard to amendments 15, 16, 19, 21, 36
and 37, section 34 of the bill already defines the
term “complainer” as
“the person who makes the complaint and, where the
complaint is made by the person on behalf of another
person, includes that other person”.

That means that those six amendments are
superfluous, so we urge Mr Davidson not to move
them.
09:30
Mr Davidson: As I said earlier, I seek guidance
from the minister about what is intended because
members of the public, among others, have
expressed doubts about what the bill means. I am
content to accept what the minister says, as long
as she accepts that notice must be sent to both a
complainer and a practitioner of a determination
that is made under the proposed new section that
amendment 14 seeks to insert after section 4. If
the minister is content with that, I will not press
amendment 9.
Johann Lamont: I hear what Mr Davidson says
and I have argued our position on the amendment.
That should be sufficient.
Amendment 9, by agreement, withdrawn.
The Presiding Officer: Group 3 is on persons
entitled to make complaint etc. Amendment 10, in
the name of David Davidson, is grouped with
amendment 211.
Mr Davidson: Amendments 10 and 211 seek to
add sheriffs and tribunal chairs to the list of judges
in the bill to ensure consistency.
I move amendment 10.
Johann Lamont: Amendment 10 seeks to add
chairmen of tribunals to the list of public office
holders who can make a service complaint to the
commission, but it does not define what a
chairman of a tribunal is or indicate which tribunals
would be covered. Members will note that,
because of the large number and variety of
tribunals that exist, section 2(1B), which mentions
exempting from conduct complaints
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people in section 51 of the Solicitors (Scotland)
Act 1980 who can make a complaint of
professional misconduct to the Scottish Solicitors
Discipline Tribunal with the list of public office
holders in section 2(1A) who will be able to make
a service complaint to the commission. However,
the amendment is flawed. The reference to “judge”
in section 51 of the 1980 act is defined by section
65 of that act to include a sheriff.
Secondly, as I have already explained, a
reference to a tribunal chairman would cause
difficulty because the term is not defined in statute.
That is why section 2(1B) of the bill gives ministers
an order-making power to specify the tribunals in
which practitioners can be taken to be acting in a
judicial capacity and therefore cannot be the
subject of a conduct complaint to the commission.
Section 2(1A)(b)(iv) refers to
“any judge (including a sheriff)”

because the definition of “judge” in the 1980 act
does not apply in the bill.
I invite David Davidson to withdraw amendment
10 and not to move amendment 211.
Mr Davidson: I thank the minister for providing
clarity. Now we know that our money goes on
good legal advice to our ministers. I accept what
she says, and because she has put on the record
where the backing for the Executive’s position is, I
am content not to press amendment 10.
Amendment 10, by agreement, withdrawn.
Section 2A—Existence of specified regulatory
scheme
Amendments 11 to 13 not moved.
After section 4
Amendment 14 not moved.
Section 5—Complaint determined to be
conduct complaint
Amendment 15 not moved.
Section 6—Services complaint: notice
Amendment 16 not moved.

“a practitioner acting in a judicial capacity in a court or
tribunal”,

Section 6A—Services complaint: local
resolution or mediation

provides that courts and tribunals would be
specified by order by the Scottish ministers.
Amendment 10 is therefore unworkable and I
invite David Davidson to withdraw it.

The Presiding Officer: Group 4 is on services
complaint: local resolution or mediation.
Amendment 17, in the name of David Davidson, is
grouped with amendment 18.

Amendment 211 would enable both a sheriff and
a tribunal chairman to make a complaint of
professional misconduct to the Scottish Solicitors
Discipline Tribunal. It seeks to align the list of

Mr Davidson: Amendment 17 is a drafting
amendment that seeks to ensure consistency with
section 4(1). Amendment 18 would allow parties in
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a mediation process to withdraw from mediation. It
is as simple as that.
I move amendment 17.
Johann Lamont: I do not support amendment
17 because it is unnecessary. A complaint that is
made under section 6A(1A) is a complaint that the
commission has determined under section 4(1) to
be either a conduct complaint or a service
complaint. Under section 4(1), the commission
also determines whether the complaint constitutes
separate complaints that fall into more than one
category and, if so, which categories those
complaints fall into. Amendment 17 assumes that
the mention of complaints in section 6A(1A) refers
back to the receipt of a complaint under section 2,
which relates to the preliminary step of sifting out
complaints that the commission determines to be
frivolous, vexatious or totally without merit, and
thus fails to take account of the section 4 stage. I
invite the member to withdraw amendment 17.
I am content to support amendment 18.
Mediation clearly cannot continue if either party
withdraws from the process, so it might be argued
that an express requirement on the commission to
discontinue mediation in that situation is
unnecessary. However, I have no objection to the
matter being made clear in the bill for the
avoidance of doubt.
Mr Davidson: I thank the minister for accepting
amendment 18, which is of benefit. If we can work
together on that basis, we will have a good day. I
accept the point that she makes on amendment
17, so I will not press it.
Amendment 17, by agreement, withdrawn.
Amendment 18 moved—[Mr David Davidson]—
and agreed to.
Section 7—Services complaint: Commission’s
duty to investigate and determine
Amendment 19 moved—[Mr David Davidson].
The Presiding Officer: The question is, that
amendment 19 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
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Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
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Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 31, Against 64, Abstentions 0.
Amendment 19 disagreed to.
The Presiding Officer: Group 5 is on
amendments
consequential
on
stage
2
amendments and other minor amendments.
Amendment 20 is grouped with amendments 30,
76, 79, 152, 153, 171, 172, 174, 199, 202 to 210,
213, 214, 219, 220 and 222.
Johann Lamont: There are a number of
amendments in the group, so I ask members to
forgive me for the length of my comments. The
amendments are consequential on work that was
done at stage 2 and will make the bill consistent.
Amendment 20 is a small technical amendment.
At present, section 7(3) refers to a proposal for
assessment of a services complaint being made
by the commission under section 7(1) but, in fact,
such a proposal would be made under section
7(2). Amendment 20 will simply substitute a
reference to the correct subsection. Amendment
30 will clarify that a report on a complaint that has
been dealt with by mediation may be published
only once the mediation has been completed. It is
only once the mediation is concluded that there
could be an outcome that the complainer and the
practitioner accept, so it is only once that stage
has been reached that the commission should be
able to consider publishing a report of the
mediation under section 9A.
Amendment 76 will remove a stray reference to
limited liability partnerships. Other references to
limited liability partnerships were removed from
the bill at stage 2 on the basis that such
partnerships are simply a species of incorporated
practice. Therefore, there is no need to refer to
them separately from incorporated practices.
Amendment 79 is a technical amendment. Section
34 contains various definitions that generally apply
only to part 1. Sections 35 to 35E are in part 2, so
there is a wider problem with the use of a range of
expressions in sections 35 to 35E that are defined
in section 34. Amendment 79 will resolve the
difficulty by applying the section 34 definitions.
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Section 38A will insert new provisions into
section 54 of the Solicitors (Scotland) Act 1980,
which, as amended, will deal with appeals to the
Court of Session in professional misconduct cases
against individual solicitors; in cases of breach by
an incorporated practice of any provisions of the
1980 act or of a professional rule regulating such
practices; and in cases in which a disciplinary
proceeding follows the conviction of an individual
solicitor or incorporated practice of certain
offences. Such appeals would therefore always
involve an individual solicitor or incorporated
practice and not a firm of solicitors. Therefore, the
reference to “a firm of solicitors” in line 26 on page
42 should be removed, which is what amendment
152 will do.
Amendment 153 is a minor amendment that will
ensure that proposed new section 45(4A) of the
Solicitors (Scotland) Act 1980 will apply whenever
a solicitor is restricted from acting as a principal,
and not only when that solicitor has been so
restricted by order of the Scottish Solicitors
Discipline Tribunal under section 53(5) of the 1980
act. For instance, a solicitor might be so restricted
as a result of an order of the court.
Amendments 171 and 172 will extend slightly
the powers of the Scottish ministers to make, by
order, incidental, supplemental, consequential,
transitional or saving provisions in connection with
the bill. The powers will be extended to cover
provisions that give full effect to the bill or any
aspect of it. That may be useful in connection with
the role of the Scottish Solicitors Discipline
Tribunal. For example, it will enable provision to
be made by subordinate legislation to adapt the
tribunal’s procedures to deal with any major
increase in case law that is generated by the new
complainer appeals that are provided for by the
bill.
Sections 36 and 37 of the bill as introduced
contained broad powers for the Scottish ministers
to modify, by regulations under the affirmative
procedure, any enactment, instrument or
document for the purpose of giving the council of
the Law Society of Scotland, the Scottish Solicitors
Discipline Tribunal or the Court of Session further
powers as regards unsatisfactory professional
conduct complaints against solicitors and other
practitioners. Those were holding provisions,
which it was always intended to remove once
drafting of the substantive provisions that were
required was completed. Those substantive
provisions were inserted at stage 2 and, as a
result, the broad regulation-making powers were
removed, but a reference to them remains in
section 49 and should also be removed.
Amendment 174 will delete that reference.
Amendment 199 is a minor technical
amendment. Paragraph 1(2)(a)(ii) of schedule 4
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substitutes certain words for the word “or” in
section 3A(5)(a) of the Solicitors (Scotland) Act
1980. However, the word “or” appears more than
once in that paragraph, so amendment 199 will
specify that it is the first use of the word that is
meant.
Amendment 202 will resolve a small problem
that Bill Aitken pointed out at stage 2. It will clarify
that proposed new section 45(4A) of the Solicitors
(Scotland) Act 1980 will apply only to a solicitor
who has been restricted from acting as a principal
and who immediately before the restriction was a
sole solicitor. Those are the circumstances that
are mentioned in proposed new section 45(4A).
The amendment specifies that that section has no
application to the circumstances that are listed in
section 45(1) of the 1980 act, namely, those in
which a solicitor is struck off or suspended from
practice or in which the registration of an
incorporated practice is revoked. Section 45(1) of
the 1980 act states:
“the following provisions of this section apply in these
situations”,

which might conceivably be taken as including
proposed new section 45(4A). Amendment 202
will remove any such false impression.
Amendments 203 to 205 and 208 to 210 are
extremely minor amendments that will simply
ensure that the amendments to the Solicitors
(Scotland) Act 1980 that insert the word “Court”,
spell it with a capital letter, as is appropriate.
Those are probably my favourite amendments of
the day.
Amendment 206 is a technical amendment that
will bring proposed new section 45(3B)(b) of the
1980 act into line with similar powers to recover
documents that are contained in sections 13 and
35A of the bill, by inserting a reference to
documents that relate to any trust of which an
employee of an incorporated practice is the sole
trustee. Amendment 207 is a very minor
amendment that will simply remove an extraneous
“and” from section 45(5) of the Solicitors
(Scotland) Act 1980.
Amendments 213 and 214 will remove a
restriction on the Scottish Solicitors Discipline
Tribunal’s power to fine in the case of an
incorporated practice that has been convicted of
an offence, rendering it unsuitable to continue to
recognise it as such a practice, or which has
breached a provision of the Solicitors (Scotland)
Act 1980 or professional rules that regulate such
practices. The relevant restriction on the power to
fine is intended to avoid double jeopardy and will
apply only where, in relation to the subject matter
of the tribunal’s inquiry, the offending practitioner
has been convicted of an act involving dishonesty
and sentenced to at least two years’
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imprisonment. Clearly, the restriction can never be
applicable to incorporated practices, which cannot
be imprisoned, so the references to incorporated
practices should therefore be removed from the
restriction on the power to fine.
Paragraph 1(6N) of schedule 4 will insert a new
subsection into section 53 of the 1980 act, which
will provide that a restriction on the Scottish
Solicitors Discipline Tribunal’s power to fine does
not apply in relation to any element of a decision
to which proposed new section 53(2)(bb) in the
1980 act applies. Proposed new section 53(2)(bb)
will confer on the tribunal a power to award
compensation to complainers in professional
misconduct cases. As the power relates purely to
compensation, it has no relevance to the
imposition of a fine in any event and does not
need to be excluded from the restriction on the
power to fine. Amendment 219 will therefore
remove that exclusion. Amendment 220 makes a
consequential grammatical change to paragraph
1(6N) of schedule 4.
Amendment 222 repeals subsections (2A) and
(2B) of section 20 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990.
Those subsections confer on the council of the
Law Society of Scotland the power to order a
rebate of fees and outlays against a conveyancing
or executry practitioner or to order that a
practitioner undertake rectification work where that
practitioner is found to have provided an
inadequate professional service. Following the
enactment of the bill, all service complaints will be
dealt with by the Scottish legal complaints
commission, not by the council of the Law Society.
It is therefore appropriate to repeal those powers.
I move amendment 20.
Amendment 20 agreed to.
Section 8—Commission upholds services
complaint
Amendment 21 not moved.
09:45
The Presiding Officer: Group 6 is on steps
which may be taken when services complaints are
upheld. Amendment 1, in the name of Jackie
Baillie, is grouped with amendment 22.
Jackie Baillie (Dumbarton) (Lab): At stage 1,
the Justice 2 Committee—rightly in my view—
considered that there is no clear rationale or
justification
for
the
proposed
maximum
compensation level of £20,000. Indeed, there was
a feeling that the £20,000 figure bore more than a
passing resemblance to what had been suggested
for England and Wales, but was otherwise
conjured out of nowhere in the Scottish context.
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I remind Parliament that the proposals in the bill
allow for maximum compensation of £20,000,
through the proposed Scottish legal complaints
commission, for an upheld services complaint that
includes any element of negligence. I completely
understand the Executive’s thinking in wanting to
make moderate-value negligence claims available
to be dealt with by the commission, rather than
only by recourse to the courts. That opens up the
system to make it far more accessible to the
individual complainer. For that reason, the
provision is welcome.
That said, it is worth remembering that the
current level of compensation, which was fixed by
the Solicitors (Scotland) Act 1980, is £5,000. The
figure was uprated a mere 18 months ago from
£1,500. In that context, a jump to £20,000 seems
quite steep. As I understood the matter from stage
2, the Executive’s justification for the figure is that
£20,000 is a compromise between the current
level of £5,000 and the Financial Ombudsman
Service’s scheme, under which up to £100,000
may be awarded. I still do not understand the logic
that underpins the figure of £20,000, however. It
could equally well be £25,000, £30,000 or, for that
matter, my more modest proposal—which I
commend to the minister—of £15,000. The case
for £15,000 is based on information that was
provided about claims that have been made
against the master policy in recent years. A
substantial number of claims are below £5,000—
the majority, in fact. By setting the level at
£15,000, we would capture virtually all the rest.
The figure that I have arrived at is based on real
experience of claims that have been made.
At the time of the stage 2 debate here, clause
110 of the draft Legal Services Bill, which was
considered at Westminster, also contained the
figure of £20,000 for compensation. However, that
included consideration of fees and outlays. In
effect, the level of compensation could be lower
once those had been taken into account. Our
position on the Legal Profession and Legal Aid
(Scotland) Bill was that it should exclude fees and
outlays. Ultimately, the inclusion of the figure could
have meant that we would unduly penalise
lawyers in Scotland compared with their
counterparts in England and Wales.
I understand that the Legal Services Bill is now
before the House of Lords for its second reading,
and that the position there has changed to reflect
the provisions of the Legal Profession and Legal
Aid (Scotland) Bill. I have no doubt that the
Scottish ministers’ influence now extends to the
House of Lords. That is welcome in ensuring
consistency where it is appropriate, but I stress
that the base level of compensation at which we
started in Scotland was lower: it was £5,000 and,
until about 18 months ago, it was £1,500. In my
view, and in that context, £15,000 is more
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proportionate and will still capture the
overwhelming bulk of claims. I look forward to
hearing the minister’s comments.
I move amendment 1.
Johann Lamont: Jackie Baillie should know as
well as anyone that nothing is ever “conjured out
of nowhere” for legislation here or, I am sure, at
the House of Lords. People devote a great deal of
time and thought to such matters. The
parliamentary process adds to that, which ensures
that the legislation that we end up with is as robust
as it can be.
Our intention in setting a compensation limit of
£20,000 is to provide access to justice for
complainers who seek to pursue low-level
negligence actions without facing the expense,
uncertainty and delay of court actions. We accept
that there might be initial anxiety in some parts of
the legal profession about the proposed limit of
£20,000, but the bill provides a number of
safeguards. First, complaints about the service
that has been provided by a solicitor may be made
only by people who appear to the proposed
Scottish legal complaints commission to have
been directly affected by the suggested
inadequate professional service. Secondly, the bill
requires the commission to reject any complaint
that it determines to be
“frivolous, vexatious or totally without merit”.

Thirdly, the bill requires the commission to
assess what is “fair and reasonable” in deciding
whether to uphold a service complaint and
whether to award compensation and, if so, of what
amount. We are confident that the new
commission will behave competently and
professionally in deciding on compensation.
I emphasise that £20,000 is the maximum that
the bill sets for compensation. Jackie Baillie is
quite right to point out that the Financial
Ombudsman Service may award up to £100,000,
but there is no suggestion that that amount has
become the norm. We see no reason why
maximum awards would be any more common for
the legal profession than they are in the financial
sector. In its evidence to the Joint Committee on
the Draft Legal Services Bill, the Law Society of
England and Wales opposed an upper limit on
total redress and favoured a cap of £20,000 on
compensation only.
Given that Jackie Baillie’s research indicates
that 90 per cent of master policy settlements fall
into the up-to-£15,000 category, with a small
number falling into the £15,000 to £20,000
category, I argue that it is equally logical for
£20,000 to be the most appropriate maximum limit
for capturing most, if not all, the low-level out-ofcourt negligence settlements.


395

30467

14 DECEMBER 2006

I emphasise that the £20,000 limit will not be set
in concrete for all time. The Legal Profession and
Legal Aid (Scotland) Bill provides a power for
ministers to vary the limit after consultation, by
means of the affirmative resolution procedure, so
that the limit can be adjusted in the light of
experience. I invite Jackie Baillie to seek to
withdraw amendment 1.
Amendment 22 will make a minor adjustment to
section 8(2)(e), which enables the commission, on
upholding a services complaint, to report any
perceived lack of competence in any aspect of the
law or legal practice
“to the relevant professional organisation.”

That organisation may then decide whether to
order the practitioner to undergo further training.
As the body that will have the lead role in legal
education, it is ultimately for the professional
organisation to decide whether there is a lack of
competence that should be remedied through
retraining. Section 8(2)(e) should refer to the
commission considering that the practitioner “may
not”—rather than “does not”—have sufficient
competence. I thank Jeremy Purvis for pointing
that out at stage 2. I urge members to support
amendment 22.
Mr Davidson: I lodged a similar amendment to
that of Jackie Baillie, but I am happy to support her
amendment 1. The Deputy Minister for Justice has
said that the ministers of the day will have the
power to vary the limit. In light of the fact that the
change from £1,500 to £5,000 took place only 18
months ago, I would have thought that the minister
would be encouraging inflation, shall we say, and
the expectation of members of the public who are
not all lawyers—otherwise, lawyers would not
have claims made against them and people would
not be using them.
It is very unlikely that claims of more than
£15,000 would be made. However, were the
minister to support Jackie Baillie’s amendment 1,
which would make the limit £15,000, she knows
that she has the powers, through the affirmative
procedure, to lift the level, although she would
have to give Parliament evidence that the limit
needed to be lifted to £20,000. I very much
support Jackie Baillie’s amendment 1. I also
completely accept the need for direction on
training, as proposed by the minister in support of
amendment 22.
Mr John Swinney (North Tayside) (SNP):
Jackie Baillie asked where the proposal for a
£20,000 compensation limit came from. The
former Deputy Minister for Justice, Hugh Henry,
gave us a clue at the Justice 2 Committee on 30
May. In response to a question from Mr Purvis, Mr
Henry said:
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“If you are asking where the proposal came from, it is not
something that originated from us. It first arose during
discussions between my officials and representatives of the
Law Society.”—[Official Report, Justice 2 Committee, 30
May 2006; c 2524.]

The argument that some people have made that,
somehow, £20,000 is such an awfully huge
amount that it will cause disaster in the legal
profession sits rather uncomfortably with the
statement that Mr Henry made on the record at the
Justice 2 Committee some time ago.
The minister’s line of argument in this debate
was absolutely compelling. She made it clear that
there is a range of issues to be addressed and
that the Government is trying to take into account
issues of negligence and inadequate professional
services and to make the system more accessible
for those who become concerned about such
matters. The aspirations that the minister set out a
moment ago are utterly consistent with what the
Government is trying to do in the bill. The proposal
in the bill sits comfortably with the aspirations and
direction of the bill. The minister’s point about
Jackie Baillie’s research on the range of
settlements in this area proves that there is a need
for an upper limit.
One of the Scottish Executive officials who
spoke to the Justice 2 Committee on 25 April
made it absolutely clear, as the minister has
reaffirmed today, that
“The figure of £20,000 is a maximum; it is the top of the
scale of what the commission can award, so it will be
awarded only for the most serious cases”.—[Official Report,
Justice 2 Committee, 25 April 2006; c 2240.]

That is a fair characterisation of the provisions in
the bill. I hope that the minister will stand firm on
her line of argument.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): The minister will be delighted
to have Mr Swinney’s robust support. I commend
Jackie Baillie on her consistency and modesty in
introducing a lower figure. There has been
concern about the issue among solicitors. Some
people have assumed that, whether the figure is
£20,000 or £15,000, that will be the automatic
level of compensation. Some solicitors have said
that such an amount would put them out of
business or that they would choose not to take
business in which there was a higher risk of
complaints being made against them. It is up to
members in all parties to say that that concern is
unfounded.
Why set a figure at all? If the determination of
the proposed commission is about inadequate
professional service and degree of negligence; if
we are to have a more robust appeals mechanism;
and if there is to be no fine—although the previous
Deputy Minister for Justice made a slip of the
tongue at stage 2 in suggesting that there would
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be a fine, but later corrected himself, which
highlights the difficulty that we have had with the
language that is used—but instead compensation
for damage caused by inadequate professional
service or negligence, why have a limit at all? If we
must have one, there should be a broad window.
We heard at stage 2 that, given the additional
recovery of costs, in some cases the figure would
go well beyond the £20,000 mark. I agree with the
minister on the ability of the proposed commission
to make determinations. The intention is to catch
as many claims as possible, so why set a level
that would cover 90 per cent of them, rather than
all of them? If we have a more robust appeals
mechanism, there will be safeguards for solicitors,
too.
It is also helpful, but not necessary, to have
consistency with the system in England and
Wales. Given that the limit in the bill provides such
consistency, I assume that the Scottish National
Party will support it fully.
Mr Kenny MacAskill (Lothians) (SNP): I am
happy to support Jackie Baillie’s amendment 1
and I agree with the points that David Davidson
made. Such things are always a matter of balance.
I accept that it has been difficult for the Executive
to decide the figure. A balance has to be struck
between the complainer and the complainee, and
between the blue-chip firms that have substantial
incomes and profit margins per partner and the
small firms that are the backbone of the profession
and of many communities, which would if we were
to undermine them, be a loss to our society as a
whole. Should the figure be £20,000, £15,000,
£16,000 or £19,000? Such decisions are difficult,
but there has been a lot of debate within the
profession and many smaller firms feel that
£20,000 is too much, so I am minded to accept the
points that they have made.
We have to remember that we are talking about
compensation
for
inadequate
professional
services. Scotland has never gone down the road
of imposing punitive damages. If serious errors are
made, there are other mechanisms by which those
who have suffered loss will be recompensed. We
are talking about how we provide recompense in
other circumstances. We are not looking to go
down the American road whereby as well as
compensating someone for their loss there is
substantial punishment.
10:00
My colleague John Swinney is right that the level
was suggested by the Law Society of Scotland,
but that is a generic body into which falls a diverse
profession. Today we heard about the launch of a
Scottish bar association, which shows that
although we have a broad profession and the Law
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Society has done well for its members, there are
those who do not feel that they are appropriately
represented in some instances. We have to deal
with all aspects of the profession and strike the
right balance between ensuring that people who
suffer loss because of inadequate professional
service are protected, and ensuring that we
sustain smaller firms that would go out of business
if a punitive element of damages were introduced.
Such firms are important to our communities.
Johann Lamont: To be consistent with the
position that I have argued before, I say that the
limit is entirely clear and that there are safeguards,
given that the figure is a maximum rather than
anything else.
Jackie Baillie: The aspiration to ensure access
to the resolution of complaints for inadequate
professional service and negligence is shared
throughout the chamber. The disagreement is
about the upper limit of compensation. I am afraid
that I have to disagree with Jeremy Purvis, no
matter how charming he is—it is okay, I do not
mean it—because I believe that there has to be an
upper limit. We need to have clarity about what
properly should fall to the proposed commission
and what properly should fall to the courts. I am
happy to withdraw amendment 1 in the light of the
minister’s comments—in particular, the assurance
about ministers’ power to review the level. It is
important that we listen to the profession and
reflect on the experience of the operation of the
commission.
I seek leave to withdraw amendment 1.
The Presiding Officer: Does any member
object to amendment 1 being withdrawn?
Mr Davidson: Yes.
The Presiding Officer: The question is, that
amendment 1 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
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Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
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Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 41, Against 64, Abstentions 0.
Amendment 1 disagreed to.
Amendment 22 moved—[Johann Lamont]—and
agreed to.
The Presiding Officer: Group 7 is on giving of
notice, reasons and so on. Amendment 23, in the
name of David Davidson, is grouped with
amendments 24, 27 to 29, 33, 77, 92, 93 and 119.
I draw to members’ attention the pre-emption
information that is shown on page 2 of the
groupings list.
Mr Davidson: Amendment 23 would simply add
practicality. Amendment 24 would provide for prior
directions to the employing solicitor to be taken
into account. Amendment 27 is a drafting
amendment. Amendment 28 would provide clarity
and ensure that reasons are given in every case
for any determination, direction or report. In the
modern way of doing things, if people are insured
they get full information, which is essential. I
cannot support amendment 29, which is in the
name of the minister, because it directly opposes
my amendment 28.
Amendment 33 is about the proposed
commission naming and shaming a practitioner. It
would allow the practitioner a reasonable time to
take action to protect their reputation by going to
appeal or seeking judicial review or an interdict,
which would introduce an element of fairness. Any
case in which a solicitor’s name is impugned must
be seen to be dealt with fairly because their
reputation is their livelihood.
Amendment 77 is a 21st century amendment,
which would allow for e-mail communication.
Amendments 92, 93 and 119 concern style.
I move amendment 23.
Johann Lamont: Members will be aware of my
instinctively consensual approach. Therefore, to
support amendments 23, 24, 27, 33 and 77 gives
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me no pain. We urge members to support the
Executive amendments in the group, but we resist
amendments 28 and 93.
On amendment 23, our policy is that the
professional bodies should decide whether a
practitioner is sufficiently competent in any aspect
of the law or legal practice. That policy is
appropriate because the professional bodies are
responsible for admission to the profession and
take a close interest in the education and training
that their members require.
The function of the proposed commission, as will
be clarified by Executive amendment 22, will be to
report to the professional body when it suspects
that a practitioner may not have sufficient
competence in a particular aspect of the law or
legal practice. As the professional body must
make a decision on such matters, it is not
essential to require the commission to copy its
report to the employing practitioner in advance of
a decision by the professional body. The
professional bodies will no doubt judge for
themselves whether to inform employing
practitioners of decisions on the training needs of
their employees but, on balance, we see no
difficulty in requiring the commission to send a
copy of any report under section 8(2)(e) to the
employing practitioner. Therefore, I am content to
support amendment 23.
Amendment 24 seeks to ensure that the
commission takes into account prior directions that
have been given to the employing solicitor and
that the commission must, in considering what
steps to take under section 8(2), take into account
any prior direction that has been given under
section 8(2)(d) not only to the practitioner, but to
the employing practitioner. I thank David Davidson
for lodging the amendment, which I support.
We also support amendment 27, which follows
up the logic behind section 8(2A), which we
proposed at stage 2. There is a case to be made
for the employing practitioner receiving a copy of
the documents.
I understand the concern that underlies
amendment 28. Currently, section 9(2) provides
that reasons need be given only when a
determination has been made by a determination
committee, which suggests that reasons need not
be given when a determination has not been made
by a determination committee—for example, if it
has been made by the proposed commission or
when a direction or report has been given.
However, the amendment overlooks the fact that
schedule 3 to the bill will require the commission
to make rules on when reasons are to be given,
expressly in circumstances in which they are not
required to be given in the eventual act itself, for
determinations,
directions,
decisions
or
recommendations under part 1 and in respect of
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related matters. There is a mandatory rule-making
power, so the commission must make rules and
consult interested parties before making or varying
them. Therefore, I urge David Davidson not to
press amendment 28 as it is inappropriate.
Amendment 29 is a small technical amendment
that will replace a reference to paragraph
13(1A)(c)(i) of schedule 1 with a reference to
paragraph 13(1A)(d)(i) of schedule 1.
Amendment 33 would require the commission to
give the practitioner notice of its intention to
identify the practitioner in a report. We do not
envisage the commission having regular recourse
to the sanction of naming and shaming a
practitioner against whom it has upheld a services
complaint, which is why the bill sets a high
threshold for such action—namely that the case is
exceptional and that it would be in the public
interest, in the opinion of the commission, for the
identity of the practitioner to be included in the
report. However, it is important to be scrupulously
fair to the practitioner while seeking to protect the
public. Therefore, I do not oppose practitioners’
receiving a four-week period of notice.
I appreciate the thinking behind amendment 77,
on the giving of notices by electronic means, and I
have no objection to supporting it. Its approach is
consistent with the approach that is taken to
individuals and may serve to ensure that notices
are safely received.
Amendments 92, 93 and 119 will impose a duty
on the council of the Law Society to supply
reasons in relation to its decisions on complaints
of
unsatisfactory
professional
conduct.
Amendments 92 and 119 will, respectively, apply
to complaints against solicitors and conveyancing
and executry practitioners. They follow the pattern
that is followed by section 9, which requires a
determination committee of the commission to
provide reasons only for its determinations, such
as on whether to uphold a complaint, and not for
its directions, such as requiring a certain amount
of compensation to be paid, although the
commission will have the power to specify in its
rules additional circumstances in which reasons
must be given. Amendments 92 and 119 therefore
seek to put the council in a similar position to the
commission as regards the duty to provide
reasons.
Amendment 93 would apply to complaints
against solicitors only, but otherwise goes further
and would require the council to give reasons for
the particular sanction that has been imposed.
However, in the case of a censure, the only
reason that could be given is that the council is
under a duty to censure all solicitors who are
found guilty of unsatisfactory professional conduct
under proposed new section 42ZA(3)(a) of the
Solicitors (Scotland) Act 1980, which will be
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inserted by section 36 of the bill. In the case of
other sanctions, it may be difficult to specify
exactly why, for example, a fine of £1,000 has
been imposed rather than a fine of £800 or
£1,200. The council will have to make judgments
about what is broadly appropriate in the
circumstances.
Mr Davidson: I thank the minister for her
consensual approach and will not speak to the
amendments that she supports. I support her
amendments in the group, except amendment 29.
However, I will press amendment 28.
Amendment 23 agreed to.
Amendment 24 moved—[Mr David Davidson]—
and agreed to.
Section 8A—Fair and reasonable: matters to
be taken into account by Commission
The Deputy Presiding Officer (Trish
Godman): Group 8 is on matters to be taken into
account in considering what is fair and reasonable.
Amendment 25, in the name of David Davidson, is
grouped with amendment 26. I draw members’
attention to the pre-emption information on the
groupings list.
Mr Davidson: Amendment 25 would ensure that
the
proposed
Scottish
legal
complaints
commission will be bound by the law in all that it
does, and that decisions that are made will apply
in other courts of law and tribunals. It should be
compulsory for the SLCC to be bound by the law.
The matter is simple.
Amendment 26 will be a welcome addition to the
bill.
I move amendment 25.
The Deputy Presiding Officer: I call Jeremy
Purvis.
Jeremy Purvis: I am concerned that consensus
will break out in the chamber. I therefore oppose
David Davidson’s amendment 25. I support
amendment 26.
The bill’s current wording takes into account
relevant laws and rules, and it seems clear that
the proposed commission would not take into
account rules and conditions that were not in force
at the time of the complaint, as they would not be
relevant. A case could be made that that would be
clearer if it were included in the bill, but the
essence of the matter is the question whether the
commission is determining whether inadequate
professional service has been provided and
whether relevant laws are being taken into
account.
Amendment 26 takes into account damages that
have been awarded by courts. The approach is
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sensible and will mean that there will be a close
correlation between the operation of the proposed
commission
and
the
courts
in
similar
circumstances. I oppose amendment 25, but am
happy to support amendment 26.
The Deputy Presiding Officer: I call the
minister to speak to amendment 26 and the other
amendment in the group. I apologise for not calling
her before I called Mr Purvis.
Johann Lamont: In the midst of our technical
debates, it is useful to remind ourselves that the
commission is to be set up as a consumer
complaints handling body in order to provide quick
and effective solutions for practitioners and
complainers alike, and to award redress where
appropriate.
Amendment 26 will make a small but—I hope—
reassuring addition to section 8A of the bill. I am
aware that some people are concerned that the
new commission may award large sums in
compensation for minor lapses in service
standards, but that fear has no basis. Experience
of similar schemes, such as in the Financial
Ombudsman Service, shows that compensation
for distress and inconvenience without financial
loss—the so-called botheration factor—is unlikely
to be more than a few hundred pounds. There is
no reason to think that substantial compensation
will be ordered if no substantial financial loss has
occurred.
We sought to reassure people who were
concerned about that at stage 2 by imposing a
specific duty on the proposed commission to take
account of the relevant law, which would obviously
include the law of negligence. Amendment 26 will
add the further clarification that the relevant law
includes levels of damages that are awarded by
the courts in similar circumstances. I hope that
that will make clear what we have always said:
when a services complaint might alternatively
have been brought as a court action,
compensation will be broadly in line with what a
court would have ordered.
10:15
Nevertheless, it is a key element of the new
scheme that the proposed commission will take
the lead role in setting and policing service
standards, drawing on the expertise of both its
non-lawyer and lawyer members. Amendment 25
would be inappropriate and unduly restrictive in
relation to the commission’s deliberations. The bill
already provides that the criterion that the
commission must apply to its determination of
complaints and awards of redress is what is fair
and reasonable in all the circumstances. In our
view, that is an entirely appropriate and wellprecedented criterion, which the Financial
Ombudsman Service already applies successfully.
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I urge members to support amendment 26 and I
ask David Davidson to seek to withdraw
amendment 25.
Mr Davidson: The point behind amendment 25
is that the commission should, when it makes a
determination, be bound by the law that is in force
at the time of the service provision. It is a tidying
amendment. Although I am not totally convinced, I
think that the minister has gone some way towards
that. Therefore, I seek to withdraw amendment 25.
Amendment 25, by agreement, withdrawn.
Amendment 26 moved—[Johann Lamont]—and
agreed to.
Section 9—Services complaint: notice where
not upheld or upheld
Amendment 27 moved—[David Davidson]—and
agreed to.
Amendment 28 moved—[David Davidson].
The Deputy Presiding Officer: If amendment
28 is agreed to, I will not call amendment 29
because of pre-emption.
The question is, that amendment 28 be agreed
to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
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Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
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Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 37, Against 66, Abstentions 0.
Amendment 28 disagreed to.
Amendment 29 moved—[Johann Lamont].
The Deputy Presiding Officer: The question is,
that amendment 29 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
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McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Tosh, Murray (West of Scotland) (Con)

The Deputy Presiding Officer: The result of
the division is: For 88, Against 15, Abstentions 0.
Amendment 29 agreed to.
Section 9A—Services complaint: reports
Amendment 30 moved—[Johann Lamont]—and
agreed to.
Amendment 33 moved—[David Davidson]—and
agreed to.
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Section 11—Complaint appears during
mediation or investigation to fall within
different category
The Deputy Presiding Officer: Group 9 is on a
complaint that appears during investigation etc to
fall within a different category. Amendment 34, in
the name of David Davidson, is grouped with
amendment 35.
Mr Davidson: Amendment 34 is a simple
amendment that, for clarity, points out that
professional organisations are not involved in
mediation.
Amendment 35 would keep professional
organisations in the knowledge loop. That is an
important part of the bill. The ministers have,
where possible, tried to ensure that all those who
are involved in a complaint will have knowledge of
it. Amendment 35 simply adds something that was
not quite there.
I move amendment 34.
The Deputy Presiding Officer: Robin Harper
has pressed his request-to-speak button. Do you
wish to speak, Mr Harper?
Robin Harper (Lothians) (Green): No.
Johann Lamont: I accept that the bill does not
prescribe detailed procedures for professional
bodies to follow as regards the possible mediation
of conduct complaints remitted to them by the
commission. That should not, however, be
interpreted to mean that mediation is not an option
for professional organisations. It is highly
desirable, in policy terms, that mediation of a
complaint should be pursued whenever it is
sensible for that to be done. It is not inconsistent,
therefore, that section 11(1) includes two express
references to mediation by a professional
organisation. I note also that amendment 34 has
been drafted on the basis that there is only one
such reference. For both policy and technical
reasons, therefore, I cannot support amendment
34 and I invite David Davidson to withdraw it.
I agree that, when it appears to the commission
that it is reasonably likely that a services complaint
may be re-categorised as a conduct complaint, it
is reasonable that there should be a reciprocal
requirement to transmit the complaint and related
material. I accept that the bill should require the
commission to send a copy of the complaint and
other material to the relevant professional
organisation, just as a professional organisation is
already obliged to do in the reverse situation. I
therefore urge members to support amendment
35.
Mr Davidson: I thank the minister for her
support for amendment 35. I wish to press
amendment 34.
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The Deputy Presiding Officer: The question is,
that amendment 34 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
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Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 37, Against 64, Abstentions 0.
Amendment 34 disagreed to.
Amendment 35 moved—[Mr David Davidson]—
and agreed to.
Amendment 36 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 36 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
I point out to Malcolm Chisholm that he may
have pressed the wrong button.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
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Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
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McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 36, Against 63, Abstentions 0.
Amendment 36 disagreed to.
Dennis Canavan (Falkirk West) (Ind): On a
point of order, Presiding Officer. In what
circumstances can the chair advise members how
to vote?
The Deputy Presiding Officer: Malcolm
Chisholm appeared on my list of people who
wished to speak at a point when nobody should
have wished to speak. A minute ago, I said the
same thing to another member. I am pretty fair
about that.
Dennis Canavan: I am talking not about
speaking, but about voting. I understood you to
say that Malcolm—
The Deputy Presiding Officer: Excuse me—
my reference was not to how Malcolm Chisholm
voted. I pointed out that I thought that he had
pressed the wrong button, because his name
appeared on my screen. I did exactly the same
thing two minutes before.
Amendment 37 not moved.
Section 12—Power to monitor compliance with
directions under section 8(2)
The Deputy Presiding Officer: Group 10 is on
appeals
against
commission
decisions.
Amendment 38, in the name of David Davidson, is
grouped with amendments 2, 3, 3A, 3D, 3B, 3C,
3E, 3F, 4, 4A, 237 and 238. [Interruption.] Could
we have a bit of order, please? I draw members’
attention to the pre-emption information that is
shown on the groupings list.
Mr Davidson: The group deals with a key
component of the bill, on which the bill could pass
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or fail. It is grossly unfair to create a system with
no form of appeal. We allow appeals for people
who have broken the law on other matters and
who have become criminals. The system in the bill
is unfair.
I know that Jackie Baillie will perform her duties
in pushing her amendments and I am sure that
she will do so extremely well. The only reason why
we have amendment 38 is that the bill as
amended at stage 2 did not mention appeal, so
amendment 38 was meant to tidy wording that had
appeared to suggest that an appeal might exist,
although no provision for appeal was made.
The bill’s key failure has been the lack of an
appeal process. The Law Society has obtained
two opinions from Lord Lester that make it clear
that the bill could be challenged as a result. I am
sure that other members will speak to that effect.
I ask the minister to say in response to the group
10 debate whether she will accept Jackie Baillie’s
amendments, which would help to make the bill
more reasonable. If the minister will not accept
them, I may press my amendments in the group.
I move amendment 38.
Jackie Baillie: I support amendments 2, 3, 3D,
3E, 3F, 4 and 4A, which are in my name and that
of Jim Wallace. Positive partnership working has
taken place between me and my Liberal colleague
Jim Wallace and between back benchers and
ministers in arriving at this point. Without that and
the ministers’ willingness to listen, I am not sure
whether the amendments would have succeeded.
I am delighted that, as I understand it, the
Executive will support the amendments.
Most members will be aware of the Law
Society’s concerns and the debates at stages 1
and 2 about European convention on human rights
compliance, with the focus on the commission’s
independence and the absence of an external
right of appeal. I pay tribute to the Law Society for
its work on the issue, but I confess that I will not
dwell on the relative merits of the opinions that
have been obtained; rather, I will focus on what
the amendments would do.
The amendments would provide a right of
appeal to the Court of Session against decisions
of the commission. However, the right would not
be automatic. We would provide for leave to
appeal, which would need to be sought from the
Court of Session. That would remove any
vexatious or unfounded appeals.
10:30
Appeals would be allowed only on the grounds
that are set out in our amendments, which are that
the commission’s decision was based on an error
of law, that a hearing that the commission
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conducted had a procedural problem, that the
commission acted irrationally in exercising its
discretion or that the commission’s decision was
not supported by the facts that were found. In
those circumstances, we do not envisage a
significant number of appeals. The proposed
provision is not unusual. Members will of course
recall that the Mental Health (Care and Treatment)
(Scotland) Act 2003 allows for decisions of mental
health tribunals to be appealed to the Court of
Session on similar grounds.
On a point of principle, it is important to have an
external right of appeal against commission
decisions. However, I am not in favour of creating
a mechanism that would delay unduly the
resolution of complaints for individual complainers.
The creation of the commission will speed the
process. Amendment 3 recognises that. It is
proportionate and fair and I hope that the
Parliament will support it.
Mr Jim Wallace (Orkney) (LD): I declare an
interest as a Queen’s counsel and a nonpractising member of the Faculty of Advocates.
I reciprocate Jackie Baillie’s comments about
partnership working—ministerial old lags getting
together. I thank the minister and the deputy
minister for their willingness to engage as we
genuinely sought to ensure that our amendments
would improve the bill.
I strongly support the amendments that Jackie
Baillie lodged. The amendments that stand in my
name would purely tidy provisions—if a minister
had lodged them, they would be technical
amendments. The most significant of my
amendments is perhaps amendment 3E, which
would replace the word “unreasonably” with
“irrationally”. The reason for that is that, on
reflection, it was thought that the courts have
considered the word “irrationally” in the past.
I will not move amendment 237, because it
represents a fallback position. I hope that we will
hear from the minister the reasons why we will not
need the fallback position.
As has been said during the debate, the belief is
that an appeal to the court should be possible
against a determination by the commission that
could lead to a financial penalty and have the
great potential to damage a practitioner’s
reputation. Opinions have been obtained from
Lord Lester about whether the bill complies with
the European convention on human rights—David
Davidson referred to that. I am the first to
acknowledge that whenever opinions are obtained
on contentious legal points, it is almost inevitable
to have a judgment that leads one person to take
one side and another person to take the other
side. However, when we legislate, it is important to
put issues beyond doubt. That is why we propose
the appeal mechanism.
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It has been suggested that judicial review would
be sufficient, but there is emerging case law on
that, such as the recent European Court of Human
Rights case of Tsfayo v the United Kingdom.
Indeed, the decision of Lord Mackay of
Drumadoon in Tehrani v United Kingdom Central
Council for Nursing, Midwifery and Health Visiting
reserves an opinion on whether judicial review is
sufficient in such circumstances.
Mr Swinney: What position would Mr Wallace
adopt when the Scottish legal complaints
commission rejected a member of the public’s
complaint? Do the amendments that he supports
pose the danger that the level playing field that the
Government has created in the bill would be
tipped in favour of practitioners rather than
complainers, because the public will be less likely
and less able to secure the legal representation
that would allow them to put their case before the
Court of Session?
Mr Wallace: I do not accept that. Subsection
(2)(a) of the new section that amendment 3 would
insert would allow the complainer to take a case,
and people cannot complain if the rights that are
available are extended to complainers. I assume
that in the vast majority of cases, the complainer
would be entitled to receive legal aid.
As Jackie Baillie mentioned, there is not meant
to be an automatic right of appeal. People would
have leave to appeal, but a stringent test would be
applied. John Swinney made a point about the
position of the complainer, but that is why we have
made provision in the amendments for the
commission to be the respondent in an appeal. If
the legal practitioner lodged the appeal, the
complainer would not have to bear the burden of
defending
the
commission’s
decision—the
commission would be able to step into the
complainer’s shoes and to take responsibility for
that. Some may see that arrangement as having a
further attraction, because under the bill the
commission would be funded substantially—
indeed, almost exclusively—by the legal
profession. Either way, the legal profession would
bear the cost of proceeding with an appeal. As
Jackie Baillie indicated, the Mental Health (Care
and Treatment) (Scotland) Act 2003 already
makes provision for a tribunal to be party to any
appeal to the Court of Session.
I conclude by acknowledging that some people
may find it difficult to subscribe to an appeal
mechanism that may be seen as giving rights to
lawyers. I recognise that by becoming a politician I
probably took a step up in the popularity stakes for
professions. As someone once said, the trouble
with lawyers is that in the “Oxford English
Dictionary” lawyer appears halfway between
laxative and lavatory. I have always believed that
the real test of belief in human rights is not
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whether we give rights to the underdog or to
people whom we like, but whether we are
prepared to concede at least some rights to
people about whom we may have doubts. As
Jackie Baillie said, this is a balanced,
proportionate response to a genuine issue that the
Law Society and others raised. I commend Jackie
Baillie’s amendments and the associated tidyingup amendments.

believe me, I can cite to them constituency cases
that I have handled and extracts from a petition for
judicial review that was made to the Court of
Session. The petition includes a quotation from a
letter from a Mr Pritchard, who was the secretary
to the Law Society of Scotland. He wrote to a firm
of solicitors:

Mr Swinney: There has been a lot of talk of
consensus and partnership working, and here I
find myself coming to the defence of what I
understood to be the Scottish Executive’s position
before the start of this morning’s debate. My
goodness, that is a sign of things to come in the
months ahead.

the person concerned

Members must think carefully about the
amendments in this group before we proceed. I
agree with David Davidson that section 12 of the
bill is critical. The amendments would alter
fundamentally the character of the bill that the
Government introduced. The objectives of the bill
in respect of this area of policy are threefold: first,
to create a level playing field between those who
deliver legal services and those who complain
about their delivery; secondly, to simplify the
process; and thirdly, to avoid lawyers judging
lawyers, to put it in a colloquial fashion. The
former Deputy Minister for Justice argued that
point very effectively in committee. If we agree to
the amendments, we will undermine the three
objectives that I have set out.
I am involved in this debate because of my
experience of sitting in front of constituents who
have spent far too much of their lives seeking
recourse because of dissatisfaction with the
conduct of the legal profession. Their experience
of the current system is that they are passed from
pillar to post regularly and frequently. They may
make a complaint to the Law Society of Scotland.
The heads of complaint are edited by the Law
Society and the edited complaint is put before the
client relations committee. If the committee finds
against them, they may appeal to the Scottish
legal services ombudsman, who may find in their
favour and send the case back to the client
relations committee, which will judge it again and
may find in their favour. The case will then go to
the Scottish Solicitors Discipline Tribunal. By the
time that that happens, years of people’s lives
have slipped past. That is the current position,
which is why the Government has done us a
service by introducing the bill.
Another characteristic of the current approach to
seeking recourse to the legal system is that when
people have a complaint about another solicitor,
they find it extraordinarily difficult to secure legal
representation to pursue their concerns when their
case gets near to a court. If members do not

“I am anxious that you should protect your back in this
matter because every solicitor who has acted for”

“has ended up with a claim against them … You will
appreciate that this is a private and confidential letter not to
be shown to Mr McIntyre the sole purpose of which is to
give what I hope is helpful advice to protect you and your
firm.”

The Law Society was giving quite active
encouragement to a practitioner not to act to
deliver legal representation to an individual. That
is the current system, which is why it is so
important that the Executive’s bill is passed.
The difficulty with the amendments that Jackie
Baillie and Jim Wallace have lodged is that they
make the playing field uneven. If the commission
supports a complaint against a practitioner, the
practitioner is able to seek leave from the court to
appeal and the commission will defend its
decision. If the commission rejects a complaint,
the practitioner will be happy with the situation and
will have no reason to seek recourse, but if the
complainer wants to have the same rights and
access to the system that the practitioner would
have if their roles were reversed, they must secure
legal representation and leave to appeal from the
court, and must pursue an action. Mr Wallace says
that in almost all circumstances the complainer
would be entitled to legal aid, but that is a very
unlikely proposition to be argued as a fail-safe in
this debate.
We must be careful not to undermine the
fundamental character of a bill that is very robust
and gives us certainty about where we are going. I
close by quoting an exchange that took place at
the Justice 2 Committee on 30 May. Mr Butler
asked Hugh Henry, then Deputy Minister for
Justice:
“Do you agree that, setting aside costs … the correct
body to hear an appeal would be the sheriff court?”

The deputy minister replied:
“In a sense, such an appeal would defeat the whole
purpose. We have attempted to create something that is
easy to access, simple to pursue and not a financial burden
on an individual member of the public who feels aggrieved.”

He went on to say:
“We could argue that that would introduce the potential
for those with the greatest resources to use that route if, for
whatever reason, they did not want a commission decision
to be upheld. That would fundamentally weaken what we
are attempting to achieve.”—[Official Report, Justice 2
Committee, 30 May 2006; c 2516.]
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That is an absolutely fair statement of the
Government’s position, which recognises that we
are in an age in which the rights of the consumer
must be protected. I hope that members will think
wisely before agreeing to the amendments that
Jackie Baillie and Jim Wallace have lodged.
Jeremy Purvis: This issue taxed the Justice 2
Committee and is now taxing the Parliament. After
a well-considered argument from John Swinney, it
is worth my reflecting on some of the points that
he made. Although some of his analysis was
correct, his conclusions are incorrect. There has
been concern that if there is no appeal
mechanism, the whole bill will be undermined on
human rights grounds. That concern applies not
only to solicitors but to complainers.
The amendments that we are considering today
are the result of the combined work of Jackie
Baillie and Jim Wallace. Jim has been more
charming than me in his overtures to Jackie, but I
suspect that his description of her as a ministerial
old lag has placed that at risk. It is proposed that
there should be grounds for appeal over and
above judicial review. The bill has always made
provision for people to seek a judicial review of the
processes of the commission, regardless of
whether an appeal mechanism exists. However,
the amendments make very clear the grounds for
appeal that complainers will have. For example,
subsection (4)(d) of the new section that
amendment 3 would insert states
“that the Commission’s decision was not supported by the
facts found to be established by the Commission.”

If there were no mechanism to appeal to the
court and the bill was left as at stage 2, any
complainer who still believed that the commission
had drawn the wrong conclusion on the facts that
it had itself defined could go through the entire
appeal process without the ability to review that
decision. That is one of the fundamental reasons
why Jackie Baillie’s and Jim Wallace’s
amendments are better than the discussion that
we had at stage 2.
To be fair to the previous Deputy Minister for
Justice, an automatic appeal would undermine the
case of those people who wanted to avoid going to
court—
10:45
Mr Wallace: Will Mr Purvis, who is on the
Justice 2 Committee, reflect on the closing part of
Mr Swinney’s comments in which he quoted the
previous Deputy Minister for Justice? As I recall,
Mr Swinney quoted the minister in reference to an
amendment about an automatic appeal to the
sheriff court, which would have changed the
balance between the complainer and the
practitioner. That is very different from setting a
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high bar on granting leave to appeal to the inner
house of the Court of Session.
Jeremy Purvis: Yes, indeed, I fully accept that.
In our stage 2 debate we also looked at the
internal mechanisms in the commission. The bar is
higher and the tests that have to be set to allow a
complainer to seek leave to appeal to the court are
more stringent than those discussed at stage 2.
Mr Swinney: I point out that the exchange
between Mr Butler and the then deputy minister
that I quoted was at stage 1, not stage 2.
Do not Mr Wallace’s comments in his
intervention make my point even stronger? If the
bar is set so high, it makes it much more likely that
those who are not sophisticated in their use of the
legal system will find it more difficult to seek
recourse through the Court of Session.
Jeremy Purvis: That would be a fair point, if it
were not for the fact that the amendments seek to
extend the ability of a complainer to appeal,
whether they are a solicitor or an individual. I take
on board the point that we should avoid as far as
possible any complainer having to go to the
courts. That is why the commission will be able to
consider cases of negligence and allow the
payment of a high level of compensation.
Where there are significant financial penalties
and potential repercussions for the reputation of a
solicitor and where a complainer might feel that
the commission has not carried out its duties
correctly and come to a perverse or wrong
decision on the basis of the facts, I do not accept
that there should be no further recourse. That is
the point of principle that we are discussing.
It is true that the bar is high, but appeals will be
made in extreme cases and unusual situations
and there must be specific ground for appeal. I do
not accept the argument that, if there were no bar
at all, we would cut out completely the ability of
any complainer to take their case further. The
proposals in Jackie Baillie’s and Jim Wallace’s
amendments are a better way to proceed than
those that we discussed in previous stages of the
bill. I commend the Executive on supporting them
as well as Jackie Baillie and Jim Wallace on
lodging them.
Bill Aitken (Glasgow) (Con): Amendment 3 is
important. I make it clear to the minister that what
she says will largely determine our attitude
towards supporting the bill or otherwise at the end
of the day.
Although the arguments were well canvassed
during stage 2 consideration, they are still
relevant. We are dealing with a point of equity. We
would be completely inconsistent if we were to
deny rights of appeal to any particular party. Much
has been said today about ministerial old lags, but
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the old lags in a criminal court always have a right
of appeal.
I have looked at the two legal opinions on this
matter and found to be absolutely compelling the
opinion of Lord Lester of Herne Hill that the bill as
it stands would fail the test in article 6 of the
ECHR. The minister might question that, but I
would be unhappy if the Parliament had to take
such a test in a court of law—it is an extremely
fine point that we would lose. I return to the point
about equity. Of course there must be a balance in
all things and John Swinney is correct to say so,
but at the moment, the balance is incorrect.
Let us look at what Jackie Baillie suggests in her
amendment. It is not a question of there being an
appeal on matters of fact. It is difficult in any court,
whether it deals with a civil action, a sheriff
summary action or even a jury trial in the High
Court, to appeal on the basis of the facts. The
facts have been determined either by a jury, a
judge or a sheriff and any appeal against such a
decision is most unlikely to succeed.
What is suggested in the amendment is
completely consistent with that because the
appeal would be on the ground of an error of law
based on a procedural impropriety, as it is defined,
or that the commission has acted unreasonably.
There is nothing wrong with that. It is also
submitted in amendment 3 that the appeal should
be granted only with the leave of the Court of
Session. I would imagine that such appeals would
be as rare as hen’s teeth, but nevertheless, the
provision must exist if we are to comply with the
ECHR and with common equity. I look forward
very much to what the minister has to say and I
hope that she is able to persuade us that the
Executive recognises that what is proposed is the
way forward and that wiser counsel has prevailed.
Maureen Macmillan (Highlands and Islands)
(Lab): We have been discussing one of the most
contentious parts of the bill, which, as others have
said, has been well debated in and out of
committee. Forceful assertions have been made
on both sides about ECHR compliance if there
were to be no right of appeal to the commission.
Amendment 3 seeks to ensure that the concerns
of the Law Society, the Faculty of Advocates and
others are addressed.
I do not want to see the balance of justice swing
away from the complainer—the man or woman in
the street. The reason behind the setting up of the
commission is to take regulation out of lawyers’
hands so that the complainer may have more
confidence in the system. However, my fear is
this: if there were an automatic right of appeal,
although every substantial claim would be
appealed and funded by the solicitor’s insurers,
who would fund the claimant?
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Two aspects of Jackie Baillie’s amendment give
me comfort. First, it proposes that the commission
and not the claimant would be the party in court.
Secondly, inclusion of the phrase
“with the leave of the court”

would ensure that an appeal to the Court of
Session will not become an automatic part of the
complaints process, thereby making the
commission effectively redundant.
As John Swinney asked, what opportunity is
there for a claimant to appeal to the Court of
Session? Despite what Jim Wallace says, it is not
easy for someone to qualify for civil legal aid. As a
result of the limiting factors that are proposed by
Jackie Baillie in her amendment, I am prepared to
consider supporting it, but I will wait to hear the
minister’s response to the points that were made
by John Swinney on the position of the
complainer.
Mr MacAskill: My colleague John Swinney
made some valid points about the difficulty that
arises in balancing the interests of those with
professional knowledge who are complained
against and those who do not have such
knowledge who make the complaint. The same
difficulty arises whether one’s complaint is against
the medical or dental professions, psychiatrists,
mechanics or plumbers, about whose professions
we have little knowledge. It arises whenever
someone provides specialist services while the
person who complains about them does not have
the same knowledge.
I accept that the matter is complicated in the
legal profession because of the court system. Two
points follow from that. First, the idea that there is
a cosy consensus between lawyers does not apply
in my experience. Many of the complaints that are
made are against not court solicitors but
conveyancing lawyers. There is no real warmth or
support among lawyers in such situations.
Secondly, the ethos of the profession is that a
lawyer is an officer of court and carries out actions
irrespective of whether they oppose a friend. To
the credit of the legal profession, that ethos
remains and I am not aware of instances in which
it has been breached.
I do not think that we can avoid the situation. It is
a conundrum that we simply cannot address,
although we have tried in the context of the
medical profession. Ultimately, imbalance remains
and always will do. We must ensure that we have
the appropriate checks in place. Maureen
Macmillan’s points have been addressed by
others’ comments.
The two fundamental points are the principle
and the practicality. The principle is whether there
should be a right of appeal. We are told that we
have signed up for the ECHR, and there may be
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complaints about it. We have accepted in other
matters that there should be a right of appeal, and
that not to have such a right would be manifestly
unjust. It would be perverse simply to say to a
section of society, “You are lawyers. You’re not
getting an appeal that everybody else can have.”
We have to accept that that would be
fundamentally perverse.
The practicality is that, even if we do not
establish a right, there will be appeals, as Jeremy
Purvis and other members have said. If we think
that having a commission and not encompassing a
law of appeal, taking on Lord Lester’s judgment, or
doing all the things concerning principle, will mean
that there will never be an appeal, we are wrong.
There will be appeals; they will come about by
judicial review, in a piecemeal fashion and in a
rather disorderly manner. It is much better that we
get ahead of the game, that we set the rules, and
that we say that people can appeal only on cause
shown and only if they come under certain criteria.
We must address the matter of imbalance, so that
if somebody makes a complaint that is upheld by
the commission, an appeal is brought in. Maureen
Macmillan referred to that.
Anybody who has tried complaining against
lawyers should try complaining against the
medical and dental professions. The Medical and
Dental Defence Union of Scotland steps in and
says, “We’re going to fight this all the way.” That is
why the commission must become the party that
says, “We got it right, and whether Mr or Mrs
Smith wishes to attend is a matter for them. That
can be minuted in the proceedings, but we
decided in their favour and we got it right. We will
go to the Court of Session and say that they were
dealt with badly and that we will fight their corner.”
That manifestly addresses the issue.
We have no alternative but, on a point of
principle and on the basis of practicality, to
introduce an appeal. I recognise that questions are
raised about rights and access, but that
transcends a variety of occupations, from artisans
through to the professional classes. It would be
manifestly unjust if we did not have a right of
appeal. I believe that the caveats that have been
added will ensure that it is not simply a procedure
that will allow people to go first to the commission
and then to the court. That is not what it is about.
People will go to the commission, but it would be
perverse for the Parliament to pass legislation that
maintains something that is perverse and wrong,
by not allowing an appeal or, even worse, by
allowing cases simply to be dealt with piecemeal
through judicial review. That is why the
amendments must be agreed to.
Johann Lamont: Members will have recognised
from the tenor of the debate that ministers have
decided to support the amendments that were
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lodged by Jackie Baillie and Jim Wallace, namely
amendments 3, 3D, 3E, 3F, 4 and 4A. It is clear to
us that we should support that position rather than
the one behind Mr Davidson’s amendment 38.
There has been some discussion, as we have
recognised, about the way in which people have
engaged with the debate from all sides and have
sought to get solutions that people find
acceptable. That applies both internally, across
the Parliament, and externally, because
stakeholders beyond the Parliament have an
interest in the bill. However, the debate has not
been helped by those who have chosen to
substitute lambast for debate and who think that
by battering people over the head they can
somehow persuade them of the strength of their
argument. Nevertheless, there have been those
externally who have been willing to recognise the
challenge that the Parliament faces. I urge John
Swinney, who clearly has a record on the matter,
based on his local experience, not to allow himself
to be put in a position whereby that becomes the
acid test of the bill, as others have sought to do.
There is agreement on a huge number of things in
the bill, and I do not accept that we stand or fall by
our position on specific amendments on the right
of appeal.
The key amendments in the group concern the
type of appeal that there should be against
commission decisions and touch on issues that
have been of concern to many members. A
particular concern has been whether the type of
appeal that we have is sufficient to bring the bill
within the competence of the Scottish Parliament
by properly respecting the rights of practitioners
under the European convention on human rights.
Bill Aitken mentioned the opinion of Lord Lester
QC, commissioned by the Law Society of
Scotland, which has suggested that the existing
provisions of the bill may not be compatible with
convention rights. In reality, any bill could be
challenged on those grounds. That would be
tested largely through the courts, but we are
absolutely clear that the bill—[Interruption.]
Jeremy Purvis: That must be Lord Lester on
the phone. [Laughter.]
11:00
Johann Lamont: I apologise, Presiding Officer.
Any bill could be challenged on those grounds,
but we are confident that we have advice that says
that the bill is compatible with the ECHR. As a
matter of course, we do not introduce legislation
willy-nilly that has not been tested in that way, and
we are confident of the advice that we have on the
bill’s competence. We take competence seriously,
and I would like to explain briefly why we are
confident that the provisions in the bill are ECHR
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compatible, and to explain that we have examined
all the suggestions on their merits and gone
further than the ECHR demands if the case was
well made.
The specific question is about whether the
provisions of the bill relating to the determination
by the commission of complaints against members
of the legal profession provide those members
with a convention-compatible remedy. Article 6 of
the convention provides that, in the determination
of their civil rights and obligations, everyone is
entitled to a fair and public hearing within a
reasonable time by an independent and impartial
tribunal established by law. Since the decisions of
the commission would, in some cases, amount to
a determination of a practitioner’s civil rights,
article 6 applies. However, I ask members to note
that article 6 does not require there to be a full
appeal in the usual sense of the word. One of the
principal aims of the Scottish ministers in
promoting the bill was to provide people who had
genuine complaints about the quality of legal
services with a quick, efficient, consumer-friendly
way of resolving those complaints, avoiding the
expense and delays of a court-based system, and
so that good decisions could be made that took
the complaints seriously and sought to make a
judgment on whether the complaints were
legitimate.
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member of the commission. In fact, we went the
second mile to address the Law Society’s points
about the constitution of the commission from an
ECHR perspective. In our view, the commission is
now clearly independent of Scottish ministers and
impartial as between the parties to the dispute.
We have not stopped there. We have lodged
amendments to require the commission to consult
the Lord President on the rules of the commission.
Furthermore, Executive amendment 26, which we
have already discussed, requires the commission
to take account of awards made by other courts
when it comes to fix compensation levels. That
allays a major concern of the legal profession that
awards of the commission might get out of step
with those in the courts. Of course, rules about the
practice and procedures of the commission must
themselves be compatible with the convention.
The bill makes it mandatory that the rules must
provide for when hearings are to be available in
relation to complaints and whether they should be
in public or in private, and there must be rules for
the giving of reasons for decisions, where they are
not already in the bill. The bill already contains the
framework for the commission to make its rules in
a way that is wholly compatible with the
convention.

There was a perception—I put it no higher than
that—that the system that was operated by the
professional bodies was obstructive, overtechnical
and slow; I suspect that John Swinney would put it
higher than that. However, we were not trying to
write a charter for professional complainers. There
are awkward clients just as there are inefficient
lawyers. The challenge for us in preparing the bill
was to get the balance right and to deliver the type
of complaints-resolving machinery that I have
described, while also protecting the legitimate
interests of all parties.

It is clear and necessary that we strike a balance
with
the
legislation.
David
Davidson’s
amendments seek a full appeal on all matters of
fact and law, but that is one step too far for us to
go. If we agreed to the Law Society’s continued
demands for a full right of appeal to the ordinary
courts, we would lose one of the most important
features of the bill—the provision of quick,
consumer-friendly resolution of disputes between
lawyers and their clients. We would risk the whole
process becoming submerged in long, drawn-out
appeals on technical grounds, and there is no
reason for us to do that. It is not legally necessary
and it is not right on the merits of the issue.

When we introduced the bill, we did so on the
basis that it was within the competence of the
Parliament, as is the case with any bill. When the
Law Society raised its concerns about human
rights, we took them seriously, recognising that the
Law Society is an organisation that looks beyond
the narrow interests of its members to the wider
constitutionality of legislation. Accordingly, to
address those concerns, we went further than the
human rights convention perhaps required and
took steps to make it explicit in the bill that the
commission would be an independent and
impartial tribunal in human rights terms. We further
distanced ministers from the commission, we
provided for fixed-term appointments, we put
dismissals in the hands of the chairing member
and the Lord President of the Court of Session,
Scotland’s most senior judge, and we required any
determination committee to be chaired by a legal

However, we have examined the amendments
that were lodged by Jackie Baillie and Jim
Wallace, and we have decided to support them
because they would preserve the essence of the
current policy, not undermine it in the way that
John
Swinney
fears.
David
Davidson’s
amendments would allow a full appeal on fact and
law, whereas in Jackie Baillie and Jim Wallace’s
amendments the grounds are limited first to error
in law; secondly to procedural impropriety if a
hearing is held; thirdly to cases in which the
commission has acted irrationally; and fourthly to
cases in which the commission’s decision was not
supported by the facts found to be established by
the commission—according to the classic House
of Lords analysis of the formulation, that the facts
found by the decision-making body are such that
no person acting judiciously and properly
instructed as to the relevant law could have come
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to the decision under appeal. We recognise that
that is not contrary to our policy, but supportive of
it.
We are happy to support a restricted right of
appeal to the Court of Session. The proposed
provision responds, as far as we are able to do so,
to the Law Society’s campaign for an appeal
mechanism but it does not go as far as to provide
for a full appeal on fact and law because we need
to preserve the commission’s ability to work in the
interests of consumers by moving quickly and
without unnecessary delay. The restricted right of
appeal will not affect the policy aims underlying
the creation of the Scottish legal complaints
commission. The small number of important
appeals that might go to the Court of Session by
this route will emphasise the commission’s
ultimate accountability to the courts for its
decisions. Our decision to accept a restricted right
of appeal to the Court of Session should reassure
MSPs and others who have followed the bill
closely that the commission will be a properly
accountable body.
A welcome feature of the Parliament’s
consideration of the bill is the consensus that has
been built on key issues. That is demonstrated by
our decision to support amendments 3, 3D, 3E,
3F, 4 and 4A. No matter how those amendments
might have been characterised, they will ensure
that practitioners have a limited and very restricted
right of external appeal while sustaining our
ultimate policy aim for the commission. I assure
members that the bill, as adjusted by those
amendments, will provide an excellent system for
resolving disputes that balances the interests of all
concerned.
Mr Davidson: I remind the minister that I
opened the debate on this group of amendments
by saying that, if she made it clear that the
Executive would accept the amendments in the
name of Jackie Baillie, I would not press the
amendments in my name. However, I want to
comment generally on the debate, which has been
one of the Parliament’s better discussions on a
crucial hinge in a piece of legislation.
When I lodged amendment 38, the bill included
no mention of any kind of appeal. Jim Wallace
then lodged a catch-all amendment—amendment
237—which he has said he will now not press.
Collectively, members have come to the view that
the amendments in the name of Jackie Baillie will
preserve the aims of the bill while delivering a form
of justice that the bill would have denied, as Kenny
MacAskill rightly said, to one particular group of
people. I note that similar appeal systems exist for
other professions. We cannot deny lawyers a right
to challenge decisions, but that right must be
qualified and there must be a good reason for
making a challenge.
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I welcome the fact that John Swinney, who has
been a good attender at the committee, has taken
a passionate interest in these issues. The
committee has welcomed the fact that he has
come along to give his points of view on behalf of
individuals and the cases in which they have been
involved.
I remind members that the right of appeal will
mean that the commission, not the complainer, will
need to defend decisions in court. The appeal
provision will not result in small people being
exposed in a big court where they will have to fight
their case; the appeal will be about the
commission’s decisions. On that basis, I will not
press amendment 38.
Amendment 38, by agreement, withdrawn.
Amendment 2 moved—[Jackie Baillie]—and
agreed to.
Section 13—Power to examine documents and
demand explanations in connection with
conduct or services complaints
The Deputy Presiding Officer: Group 11 is on
the duty to comply with the requirement to provide
information. Amendment 39, in the name of David
Davidson, is grouped with amendments 40, 71
and 80.
Mr Davidson: Amendments 39, 40, 71 and 80
seek to provide clarity on the new duty by
removing any liability that might result under the
confidentiality rules. The amendments are
required as a result of the poor drafting of the bill.
If the amendments are not accepted, an order will
be required to remedy the matter if the
requirement to provide documents flies in the face
of the rules that the professional bodies have on
confidentiality. All the amendments in the group
are about that issue.
I move amendment 39.
Johann Lamont: The effect of amendments 39,
40, 71 and 80 would be radically to change the
carefully structured provisions of the bill in terms of
which the commission and the professional bodies
can obtain documents and evidence.
At present, the bill provides that such bodies can
require production of documents and other
evidence. If the person who is put under such a
requirement resists on the grounds of
confidentiality or legal privilege, it will be
necessary for the commission or professional
bodies to go to court to seek an order. A court will
not grant an order that breaches legal privilege
and, in the public interest, it will try where possible
to preserve other obligations of confidentiality.
The amendments would mean that all persons
who were served with a requirement to provide
documents would be put under an immediate
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statutory duty to comply with the requirement. That
would result in a complete override of legal
privilege and confidentiality. However, legal
privilege is an automatic right that not even the
courts can overrule without explicit authority.
At stage 2, we amended schedule 3 to the bill to
require the commission to make provision in its
rules to prevent investigation of a complaint unless
the complainer has waived any relevant rights of
confidentiality. Accordingly, the whole framework
of legal privilege is protected and respected in the
bill. Even the complainer’s rights are preserved
unless he expressly waives them.
The bill should enable the commission and
professional bodies to obtain most of the
documents that they need without making inroads
into rights of confidentiality or legal professional
privilege, which are considered by the Executive to
be of fundamental importance. Both the
commission and the professional bodies will need
to go to court if persons do not hand over
documents or evidence that is required from them.
In such cases, the legal machinery in schedule 2,
which is based on provisions in the Solicitors
(Scotland) Act 1980, would apply. In other words,
the bill preserves the status quo on legal privilege
and it adopts a procedure for going to court that is
well tried and which works.
The amendments would radically alter the status
quo in the wrong direction and against the public
interest. On that basis, and in the interest of
protecting client confidentiality, I oppose all the
amendments in the group.
Mr Davidson: I am not totally convinced that the
minister has responded fully to the issues that I
raised. Did she say that, in some situations, there
will be ways to get round the confidentiality rules
that apply to legal professionals without altering
the status quo? I am not convinced by her
argument. It is possible that I misheard what she
said, but I do not think she said that it will be all
right to change the rules on confidentiality.
Unless the minister gives me the impression that
I have missed something, I am afraid that I will be
forced to press the amendment.
The Deputy Presiding Officer (Murray Tosh):
The question is, that amendment 39 be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
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Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
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Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 34, Against 71, Abstentions 0.
Amendment 39 disagreed to.
Section 13B—Documents and information
from third parties
Amendment 40 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 40 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
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McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
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Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 34, Against 69, Abstentions 0.
Amendment 40 disagreed to.
After section 14
Amendment 3 moved—[Jackie Baillie].
Amendment 3A not moved.
Amendment 3D moved—[Mr Jim Wallace]—and
agreed to.
Amendments 3B and 3C not moved.
11:15
Amendments 3E and 3F moved—[Mr Jim
Wallace]—and agreed to.
Amendment 3, as amended, agreed to.
Amendment 4 moved—[Jackie Baillie].
Amendment 4A moved—[Mr Jim Wallace]—and
agreed to.
Amendment 4, as amended, agreed to.
Amendment 237 not moved.
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I move amendment 41.
Johann Lamont: I see no reason why the
commission and professional organisations should
not be required to send copies of notices and
reports relating to the handling of complaints to the
individual practitioner concerned. I am therefore
content to accept amendments 41, 43, 45 and 47.
Amendments 42 and 44 would require the
commission not to investigate a handling
complaint whenever it was made more than six
months from the date on which the professional
organisation sent its determination to the
complainer. We believe that that would be too
rigid. It does not take account of the technical
reasons for the existing order-making power in the
bill. The reason for taking the power is that
different dates are required for different purposes.
For example, in relation to unsatisfactory
professional conduct, it would be the date on
which the Law Society of Scotland made a
determination; but in relation to professional
misconduct, it would be the date on which the
society decided to prosecute before the tribunal.
The appropriate dates in relation to conduct
complaints that are dealt with by each of the other
professional bodies will also be covered in the
order. I therefore ask David Davidson not to move
amendments 42 and 44.
Mr Davidson: I thank the minister for accepting
amendments 41, 43, 45 and 47, and I understand
her concerns over amendments 42 and 44.
Amendment 41 agreed to.
Amendment 42 not moved.
Amendment 43 moved—[Mr David Davidson]—
and agreed to.
Amendment 44 not moved.

Section 15—Handling by relevant professional
organisations of conduct complaints:
investigation by Commission

Amendment 45 moved—[Mr David Davidson]—
and agreed to.

The
Deputy
Presiding
Officer:
The
amendments in group 12 relate to the handling of
complaints: notice and time for making a
complaint. Amendment 41, in the name of David
Davidson, is grouped with amendments 42 to 45
and 47.

Section 16—Investigation under section 15:
final report and recommendations

Mr Davidson: Amendment 41 seeks to provide
clarity on the compliance of a practitioner.
Amendment
42
allows
the
professional
organisations to set the date for the clock to run;
when they issue the document, the time starts to
run. That should simplify things. Amendment 43 is
consequential on amendment 41, and amendment
44 is consequential on amendment 42.
Amendments 45 and 47 are consequential on
amendments 41 and 43. The purpose of the
amendments is to keep the practitioner informed.

The Deputy Presiding Officer: Group 13 is on
handling complaints: recommendations and duty
to comply. Amendment 46, in the name of David
Davidson, is grouped with amendments 48 to 50
and 52.
Mr Davidson: Amendment 46 relates to the fact
that the commission should deal with merely
service complaints.
As the bill stands, it places no obligation on the
professional organisations, which is neither correct
nor appropriate. Amendment 48 covers that.
I will not press amendments 49 and 52, because
the minister’s amendment 50 provides for the
same thing.
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I move amendment 46.
Johann Lamont: Amendment 46 would remove
the commission’s power to recommend that the
professional body investigate further or reconsider
a conduct complaint. The Law Society of Scotland
believes that the power will trespass too far into
the remit of the professional bodies. However, the
power has the potential to be important in cases in
which the complainer legitimately feels that his or
her version of events has not been taken seriously
or properly investigated. I will not support
amendment 46, and I invite David Davidson to
withdraw it.
In other ways, once again consensus seems to
be breaking out. David Davidson managed to
lodge his amendments 48, 49 and 52 before
identical ones from the Executive were lodged. We
support those amendments, which should ensure
effective compliance with commission directions
by the professional bodies. The purpose of
amendments 49 and 52 and Executive
amendment 50 is to achieve that while avoiding an
immediate resort to the concept of contempt of
court. The amendments will permit the
commission to petition the Court of Session when
there is non-compliance with a direction. The court
will then be able to order the professional
organisation to comply with the recommendation
contained in the direction. Of course, breach of the
Court of Session’s order could itself trigger
contempt of court, but that is the case with most
court orders of this type, so there is no need to
specify as much in the bill. However, I am
confident that professional bodies will obey any
orders of the court. Amendments 49, 52 and 50
should achieve compliance with commission
directions by less coercive means.
Mr Davidson: It is a matter of principle, with
regard to the history and development of
professions in the United Kingdom and in other
parts of the world, that professional bodies deal
with certain matters relating to their members. The
commission is not the appropriate place to deal
with complaints other than service complaints. On
matters of discipline, the professions are famously
firm on their members. Amendment 46 would
ensure clarity. I do not want a brand new
organisation to be put into a situation in which it
does not have the experience to deliver what I
think the minister wants it to deliver. I will press
amendment 46.
The Deputy Presiding Officer: The question is,
that amendment 46 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
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Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
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McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 16, Against 85, Abstentions 0.
Amendment 46 disagreed to.
Amendment 47 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 47 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
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Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
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Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Sheridan, Tommy (Glasgow) (Sol)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 81, Against 20, Abstentions 0.
Amendment 47 agreed to.
Amendment 48 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 48 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)


418

30512

Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Sheridan, Tommy (Glasgow) (Sol)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 79, Against 22, Abstentions 0.
Amendment 48 agreed to.
Section 16A—Failure to comply with
recommendation
Amendment 49 moved—[Nora Radcliffe]—and
agreed to.
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Amendment 50 moved—[Johann Lamont]—and
agreed to.
Amendment 52 moved—[Mr David Davidson]—
and agreed to.
Section 17—Abolition of Scottish legal
services ombudsman
The Deputy Presiding Officer: Group 14 is on
the abolition of the Scottish legal services
ombudsman. Amendment 53, in the name of the
minister, is grouped with amendments 54, 55, 226
and 227.
Johann Lamont: Amendments 53 to 55 are
technical amendments to section 17, which
provides for the abolition of the Scottish legal
services ombudsman. Under the bill, the bulk of
the ombudsman’s current functions will transfer to
the Scottish legal complaints commission, but for
certain of the ombudsman’s functions, relating to
the ombudsman’s powers to investigate
complaints in reserved areas, that will not be the
case, because regulation of the legal profession in
certain sectors is dealt with in acts of the United
Kingdom Parliament, the subject matter of which is
reserved. Examples are the Consumer Credit Act
1974 and the Financial Services and Markets Act
2000. It is not within the legislative competence of
the bill to transfer the ombudsman’s functions in
those areas to the new commission. That will be
achieved by Scottish clauses in the UK Legal
Services Bill, which was recently introduced at
Westminster.
Amendment
54
provides
that,
on
commencement
of
section
17,
all
the
ombudsman’s functions cease to be exercisable,
other than those functions in the reserved areas
that are specified in section 47(2). It also removes
the current section 17(3), which enables ministers
to modify functions of the ombudsman by order in
preparation for abolition. We no longer think that
that is necessary. The ombudsman’s functions will
simply cease to be exercisable under section 17 or
the relevant provisions of the UK Legal Services
Bill.
Amendment 53 provides that the ombudsman is
not to be abolished until she no longer has any
exercisable functions. Amendment 55 deletes
sections 17(4) and 17(5), which enable ministers
to make incidental, consequential, transitional and
saving provisions in relation to modification of the
ombudsman’s functions and abolition of the
ombudsman. Again, we no longer think that those
powers are needed. The ombudsman’s functions
will simply cease to be exercisable on
commencement of the relevant provisions.
Amendment 226 removes the requirement for
the order abolishing the office of the ombudsman
to be subject to any parliamentary procedure. As

30514

amendment 53 specifies that the office will be
abolished only once commencement of the
relevant provisions of this bill and the UK bill have
stripped it of all its functions, abolition will be
entirely consequential on the effects of primary
legislation and should not require to be subject to
any parliamentary procedure. The order-making
powers conferred by the current text of sections
17(1), 17(3) and 17(4) are included in the list of
powers subject to the affirmative procedure.
Amendment 227 removes them from that list. The
existing order-making powers in sections 17(3)
and 17(4) are being removed by amendments 54
and 55, and, as I have already explained, it is no
longer appropriate for the power contained in
section 17(1) to be subject to any parliamentary
procedure.
I move amendment 53.
Amendment 53 agreed to.
Amendments 54 and
Lamont]—and agreed to.

55

moved—[Johann

Section 18—Annual general levy
11:30
The Deputy Presiding Officer: Group 15 is on
levies and the charging of interest on, and the
recovery of, sums due. Amendment 56, in the
name of Stewart Maxwell, is grouped with
amendments 57 to 63, 196 and 197. I draw
members’ attention to the fact that there are three
pre-emptions in the group.
Mr Stewart Maxwell (West of Scotland) (SNP):
Amendments 56 and 61 are fairly straightforward.
Their purpose is to address an inconsistency in
the bill dealing with the annual general levy and
the complaints levy. Sections 18(3)(b) and
18(4)(b) refer to
“interest due on any such sum at such rate (if any) as may
be specified”.

In other words, there is a possibility that interest
may be charged, but it may not be charged if an
annual general levy is late in being paid. However,
in section 19(3)(b), which deals with the
complaints levy, the words “if any” do not appear,
so if a complaints levy is late in being paid, interest
would be due. The inconsistency between the two
sections does not make sense. I hope that the
Executive will support amendments 56 and 61, to
remove “(if any)” from sections 18(3)(b) and
18(4)(b), so that there is consistency between the
two levies.
I thank the minister for amendments 196 and
197, which amend schedule 3 and are effectively
consequential on amendments 56 and 61. The
Scottish National Party will support amendments
196 and 197. However, on the pre-empted
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amendments,
we
prefer
the
minister’s
amendments, which remove the word “civil”.
I move amendment 56.
Mr Davidson: I note Stewart Maxwell’s
comments. In a consensual manner, we are all
trying to make this a better bill. With regard to
amendments 57, 59 and 62, the minister has
delivered what I was seeking to deliver. I thank her
for doing so and I welcome her move. On that
basis, I will not move amendments 57, 59 and 62.
Johann Lamont: I support amendments 56 and
61, in the name of Stewart Maxwell. On reflection,
we agree that, in practice, ministers will always
want to specify a rate of interest that applies both
to the annual general levy and the complaints levy
in the event of late payment or non-payment. The
use of wording that permits ministers to decide not
to set a rate is unnecessary. Amendments 196
and 197 remove two further uses of “(if any)” in
schedule 3. In the situations to which they refer, a
rate of interest will always be specified, so those
references are redundant.
Amendments 57 to 60, 62 and 63 are all
intended to achieve the same purpose. On
reflection, it is not necessary to refer to a debt as a
civil debt, therefore the amendments seek to
remove references to civil debts where they occur.
However, amendments 58, 60 and 63 still specify
that unpaid sums due to the commission by the
professional organisations, such as annual
general levies, complaints levies and interest, are
recoverable as debts. That usefully specifies that a
court action to recover any of those sums will be a
debt action.
I welcome David Davidson’s indication that he
does not intend to move his amendments 57, 59
and 62.
Amendment 56 agreed to.
Amendment 57 not moved.
Amendment 58 moved—[Johann Lamont]—and
agreed to.
Amendment 59 not moved.
Amendment 60 moved—[Johann Lamont]—and
agreed to.
Amendment 61 moved—[Stewart Maxwell]—and
agreed to.
Section 19—Complaints levy
Amendment 62 not moved.
Amendment 63 moved—[Johann Lamont]—and
agreed to.
Section 20—Amount of levies and consultation
The Deputy Presiding Officer: Group 16 is on
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consultation on the commission’s budget.
Amendment 64, in the name of David Davidson, is
grouped with amendment 65.
Mr Davidson: Amendment 64 simply aims to
make the bill consistent with the year end of the
Law Society of Scotland, which would save a lot of
work and additional burdens. Since the
commission will be a new organisation, I am sure
that that change could be accepted by the
minister.
I move amendment 64.
Jeremy Purvis: I support amendment 65, which
concerns a matter on which I focused at stage 2
and which has been a principal area of concern to
some solicitors, who perceive a lack of
transparency in setting the commission’s budget
and the levies. The two are inextricably linked, of
course.
The commission’s financial accountability and
the consultation required to determine its budget
were improved at stage 2 and are now being
further improved at stage 3. At stage 2, the
Executive accepted the principle of my
amendment 289, on consultation. That principle is
now endorsed and developed by amendment 65 in
a better form than my amendment 289. It not only
improves considerably on my efforts at stage 2,
but it goes a considerable way to ensuring that
solicitors have a commission that can set its
budget—and the levies as part of that budget—
openly, transparently and accountably.
Johann Lamont: I reiterate the Executive’s
commitment to ensuring that the commission’s
annual budgetary consultation is transparent.
However, the timescale in amendment 64, in the
name of David Davidson, is unnecessary for the
annual consultation that the bill requires on the
commission’s proposed work plan and budget for
the following financial year. The period from
January to April is sufficient time for the
commission to consult on its proposed budget and
lay its finalised budget before the Parliament. For
that reason, I do not support amendment 64 and I
ask David Davidson to withdraw it.
As has already been indicated, amendment 65
builds on an amendment that was lodged by
Jeremy Purvis at stage 2. Members of the Justice
2 Committee will recall that my predecessor
undertook to lodge an Executive amendment
along similar lines at stage 3. Amendment 65
requires the commission to publish by 31 March
each year the responses that it receives to its
annual consultation and proposed budget.
However, in line with the Executive’s current
practice, the duty to publish will not apply if the
consultee requests confidentiality.
Mr Davidson: I am not sure that the minister
appreciates that she is asking the Law Society to
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be involved in an audit and accountability process
when it is only halfway through its financial year.
As the bill is about involving the legal
professionals who will pay the running costs of the
commission once it is set up, it would be helpful if
the minister acted consensually and gave way a
little bit on the issue.
Jeremy Purvis: Given that the requirement is
for the commission to consult the Law Society, not
that the two bodies’ budgets must be consistent, I
am curious as to why the commission’s
consultation should be consistent with the Law
Society’s financial year. Consultation should place
no additional burden on the Law Society.
Mr Davidson: I am told that it will place a
burden on the Law Society’s staffing levels, which
will further increase the cost. As I said, the
commission will be funded by practising lawyers
who pay their dues. Amendment 64 is a small
change to ask for at this time.
The Deputy Presiding Officer: The question is,
that amendment 64 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
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Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
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Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 34, Against 73, Abstentions 0.
Amendment 64 disagreed to.
Amendment 65 moved—[Johann Lamont]—and
agreed to.
The Deputy Presiding Officer: I suspend
consideration of amendments.
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Legal Profession and Legal Aid
(Scotland) Bill: Stage 3
Resumed debate.
Section 23—Duty of Commission to make rules
as to practice and procedure
14:55
The Deputy Presiding Officer (Trish
Godman): Group 17 is about publication of and
consultation on rules as to the commission’s
practice and procedure. Amendment 66, in the
name of David Davidson, is grouped with
amendments 67 to 70.
Mr Davidson: Amendments 66 and 67 enhance
accountability and transparency, which is essential
in a process as technical as the workings of the
Scottish
Legal
Complaints
Commission.
Amendments 68 and 70 ensure that the rules for
the levies are published, so that no one is under
any illusions about what may or may not happen
and there is absolute clarity in the bill. I believe
that the amendments will enhance the bill.
I turn to amendment 69, in the name of the
minister. I very much welcome the involvement of
the Lord President in the making of rules. The
previous Deputy Minister for Justice will remember
that my colleague Bill Aitken introduced the
subject at stage 2. We believe that the system
should not be run by ministers and that it should
be possible to get the best advice on the setting of
rules. We welcome amendment 69 and will
support it.
I move amendment 66.
Johann Lamont: We continue this afternoon as
we started this morning.
Amendment 69 adds the Lord President to the
list of those whom the commission is required to
consult before making or varying its rules of
procedure. That should help to provide further
reassurance that the rules will be fair and will
further reinforce the reality that the full commission
and its determination committees will act as an
independent and impartial tribunal when ruling on
the merits of complaints. I welcome the support
that has been given to the amendment.
I support the other amendments in the group.
Amendments 66 and 67 would place a slightly
more stringent duty on the commission in relation
to the publication of its rules and any changes to
them. Instead of being required to publish the
rules from time to time, the commission will be
required to publish them as soon as is reasonably
practicable and to make them available to the
public in a readily accessible form. We accept that
that will promote transparency.
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Amendments 68 and 70 would remove the
current exemption to the duty on the commission
to consult before making or varying its rules,
where those relate to the annual levy and
complaints levy. Originally we thought that the
commission’s duty to consult the profession each
year on the size of the levies under section 20
afforded sufficient protection, but we have no
objection to a wider duty to consult.
Mr Davidson: I thank the minister for
understanding what we are seeking to do to
improve the bill. I very much welcome her support
in these matters.
Amendment 66 agreed to.
Amendments 67 and 68 moved—[Mr David
Davidson]—and agreed to.
Amendment 69 moved—[Johann Lamont]—and
agreed to.
Amendment 70 moved—[Mr David Davidson]—
and agreed to.
After section 27
The Deputy Presiding Officer: Group 18 is on
a report to Scottish ministers on conduct
complaints. Amendment 5, in the name of John
Swinney, is grouped with amendment 7.
Mr Swinney: One of the matters discussed at
length during consideration of the bill at stages 1
and 2 was whether complaints about services and
conduct should be handled by the same body or
different bodies. The Government proposes that
service complaints should be handled by the
Scottish legal services commission and that
conduct complaints should be handled by the
relevant professional organisations.
I moved a series of amendments at stage 2 to
try to ensure that all complaints, whether they
were about service or conduct, were handled by
the Scottish legal complaints commission because
I believed that that would fulfil the Government’s
commitment to an open and transparent process
that would build public confidence. Those
amendments were not successful at stage 2.
I have proposed in amendments 5 and 7 that the
effectiveness, workability and performance of the
separation of service and conduct complaints be
reviewed after two years and subject to a report by
the commission to ministers. There are two
elements to the argument for doing that. The first
is that however hard ministers try to make the
distinction between service and conduct
complaints, it is not quite as neat as everybody
thinks. I was struck by some of the evidence that
we heard in committee that members of the public
invariably find that their complaints start off as
service complaints and end up as conduct
complaints. If that is the pattern, we would find that
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different bodies would be looking at different
elements of one complaint. That would disrupt the
comprehensive assessment of complaints that
members of the public want.
Also in evidence to the committee, the former
Scottish legal services ombudsman, Mrs Costelloe
Baker, said that in her opinion—based on her
experience of dealing with such cases—the split
between service and conduct complaints confused
members of the public. Therefore, it would be
beneficial to look at complaints in their totality to
achieve an integrated approach.
The second element of the argument is about
the performance of the professional organisations
in dealing with complaints. Only recently, the Law
Society of Scotland had to wipe clean the
disciplinary records of about 250 solicitors whom it
had reprimanded because the Law Society’s
actions were deemed to be illegal. The charge that
was levelled at over 250 solicitors was one of
unsatisfactory conduct. The Law Society has been
down the route of trying to exercise disciplinary
action and has got itself into a fix. On 13
November, the new Scottish legal services
ombudsman, Jane Irvine, published official notices
about cases in which the Law Society of Scotland
refused to comply with her recommendations on
the handling of complaints. I cite those two
examples to demonstrate that the professional
organisations do not always handle conduct
complaints in the most effective fashion.
Instead of going back to the proposals that I
made in my stage 2 amendments, which were not
supported by the committee, I now seek to insert
into the bill a provision similar to the one that
Parliament agreed just the other week in the
Bankruptcy and Diligence etc (Scotland) Bill.
Gordon Jackson’s amendment, which was
accepted by ministers, proposed a two-year
review period to look at the performance of
particular elements of that bill. The provisions that
I propose in amendments 5 and 7 would require
the commission to report to ministers two years
after the date on which the act will come into force
to assess whether the separation between
conduct and service complaints has worked
effectively or whether the arrangement needs to
be revisited.
The arrangement is worthy of further
examination. Based on the Executive’s past
practice, I look forward to a warm response to my
proposals.
I move amendment 5.
Mr Davidson: I am afraid that I cannot support
John Swinney’s amendment 5, for the simple
reason that what he proposes involves a conflict of
interests. If he is so keen that the Executive
should have a report laid before it about the
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performance of the commission, it should not be
for the commission to produce the report; that
should be done independently. I thought that we
had all been arguing about independence of action
and scrutiny throughout our consideration of the
bill to date, and I find it strange, given his concerns
about organisations doing things on their own
behalf, that he would want to give the commission
the power to audit its own performance and to
make a report to ministers.
I am not minded to support amendment 7,
because I am informed that it is not needed, as the
powers, apparently, already exist. Perhaps Mr
Swinney could clarify that when he winds up.
Colin Fox (Lothians) (SSP): Mr Swinney raises
an important issue that is at the centre of the bill.
The Justice 2 Committee spent a lot of its time
considering conduct complaints, and its report
highlighted the fact that the Executive’s initial
consultation
showed
that
the
public’s
overwhelming preference was for all complaints to
be considered by a wholly independent complaints
commission, which is what we are discussing now.
The separation between conduct complaints on
the one hand and service complaints on the other
reflects the current Law Society-designated
categories. We heard a great deal of evidence
from the Law Society, the Faculty of Advocates
and others suggesting that the distinction between
what is a service complaint and what is a conduct
complaint is often not at all clear. I readily admit
that there are different ways of handling the
matter. The Faculty of Advocates more or less
admitted that there was a big problem in making
the distinction, but it boldly concluded that it was
better to leave all complaints with the faculty—
although I think that it is fair to say that the entire
committee rejected that suggestion.
Like Mr Swinney, I accept that the Parliament
has already considered the idea of the Scottish
legal complaints commission dealing with all
complaints, both service and conduct. The
Parliament has made clear its view that it wants
the two kinds of complaint to be handled
separately, and I do not wish to reopen that
argument at this stage. However, David Davidson
says that he cannot support amendment 5
because he thinks that it might queer the pitch, so
to speak, of the independence of the commission.
I read amendment 5 as providing that a report can
be written by the commission on those complaints
that the commission itself will not be handling—the
conduct complaints that will be handled by the
Law Society.
Mr Swinney’s amendments seek to ensure that
the public’s concerns that were raised in the initial
consultations are assuaged. A review of and a
report to Parliament on conduct complaints is
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indeed the way forward. I would be happy to
support amendment 5.
Johann Lamont: Amendment 5 has some
attraction, in so far as it would require the
commission to review its operations after its first
two years. We commend such reviews as good
administrative practice and certainly expect the
commission to hold a consultative review seeking
the views of interested parties on issues arising
from its first few years of operation. However, that
is as far as we would go. The amendment reflects
the unease that some feel about the split that the
bill makes between conduct and service
complaints and about the fact that responsibility
for conduct complaints is to be retained by the
professional organisations. As has already been
said, those issues were debated by the Justice 2
Committee at stage 2 in the context of
amendments lodged by John Swinney. There was
also debate about where the split is and how
difficult it can be to make that absolutely definitive,
but the bill recognises that there is the capacity to
shift from one to the other, and that is an
acknowledgement that a complaint that starts off
as one type may become another and might
therefore have to be dealt with in that way.
In our view, it would not be right to add conduct
complaints to the commission’s remit. The
purpose of the commission is to provide an
informal and consumer-friendly process, to
promote mediation and dispute resolution at
source and to focus on redress for consumer
complaints. In contrast, conduct allegations carry
with them the risk of a range of disciplinary
sanctions against the practitioner, up to and
including loss of livelihood. Disciplinary hearings
against practitioners that could trigger sanctions of
such severity require different, more formal and
adversarial procedures, and full rights of appeal. If,
in the worst-case scenario that John Swinney
describes, it was found that that split was not
working, it would not be a given that the
commission would take over that role. A different
solution may be needed, and the presumption that
it would fall to the commission is not right. The
professional organisations and, where appropriate,
the discipline tribunals are already skilled at
performing that sort of role and should be left to
continue to do so. Given that the regulatory bodies
set the standards of conduct for members of the
profession, those bodies are in the best position to
assess shortcomings. For those reasons, we do
not support amendment 5.
On amendment 7, we do not believe that it is
appropriate to have a reserve power to remove, by
means of regulations, responsibility for conduct
complaints from the professional organisations.
Even by John Swinney’s standards, his
suggestion that our acceptance of one
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amendment to one bill constitutes past practice on
the part of the Executive is a little elastic with the
truth. In our view, an important principle of the bill
is that service complaints should be dealt with by
the commission and conduct complaints should be
dealt with by the professional bodies. It is
reasonable to argue that primary legislation would
be the most appropriate way to make such a
fundamental change, given that a range of options
would need to be considered if, in the way that
John Swinney fears, the approach in the bill had
failed.
We do not support amendment 5 and we do not
recognise the need for the reserve power in
amendment 7, no matter how attractive John
Swinney might have managed to make it appear
by claiming precedent.
Mr Swinney: David Davidson seems to have
fundamentally
misunderstood
or
misread
amendment 5. I am almost tempted to allow him to
make a further speech in case he is more
supportive the second time round.
Members: No.
Mr Swinney: My colleagues are encouraging
me not to be so generous, so I should perhaps
withdraw that offer.
The purpose of amendment 5 is not to ensure
that the commission reviews its own work, but to
extend the provisions in section 27, which give the
commission the power to monitor practice and to
identify any trends in the way in which the relevant
professional
organisations
handle
conduct
complaints. Amendment 5 seeks to take that
provision a bit further by enabling the commission,
if it thinks that relevant professional organisations
are handling conduct complaints inadequately, to
recommend to ministers that there should be a
change to the system. I am sorry if Mr Davidson
did not understand the purpose of the
amendments, but I am glad that at least Mr Fox
was able to follow them.
Despite what the minister said, amendments 5
and 7 are designed to give the commission an
extra role in monitoring and reporting on the
situation and in presenting evidence, information
and recommendations to ministers. By virtue of
amendment 7, ministers would still have the power
to make a judgment on whether they wished to
take any step that the commission proposed.
Having seen how enthusiastic the Government
was to accept the mechanism that Gordon
Jackson proposed for the Bankruptcy and
Diligence etc (Scotland) Bill, I think that it was
reasonable to assume that my amendments would
provide an appropriate vehicle to ensure that the
concerns of the public are adequately addressed. I
hope that the arrangements under the bill are
successful and I hope that they work effectively. I
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simply want to ensure that the bill includes a
mechanism to allow those issues to be addressed
in the longer term, after a couple of years have
elapsed and once we have seen the performance
of the relevant professional organisations.
The amendments would provide an important
step that would maximise the consumer protection
that will be available under the bill. On that basis, I
will press amendment 5.
The Deputy Presiding Officer: The question is,
that amendment 5 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. There will be a five-minute suspension to
allow members to come into the chamber.
15:14
Meeting suspended.
15:19
On resuming—
The Deputy Presiding Officer: We will proceed
with the division on amendment 5, in the name of
John Swinney.
FOR
Adam, Brian (Aberdeen North) (SNP)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (Sol)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
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Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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ABSTENTIONS
Gillon, Karen (Clydesdale) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 33, Against 71, Abstentions 1.
Amendment 5 disagreed to.
Section 28—Obtaining of information from
relevant professional organisations
Amendment 71 moved—[David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 71 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
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Byrne, Ms Rosemary (South of Scotland) (Sol)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 37, Against 68, Abstentions 0.
Amendment 71 disagreed to.
Section 29—Monitoring effectiveness of
guarantee funds etc.
The Deputy Presiding Officer: Group 19 is on
monitoring the effectiveness of professional
indemnity arrangements. Amendment 6, in the
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name of John Swinney, is the only amendment in
the group.
Mr Swinney: Amendment 6 is fairly
straightforward and is designed to clarify the
information that the commission will have access
to in relation to the powers that are set out for it in
section 29. The Government has brought forward
a range of sensible proposals in section 29 for the
commission to monitor the effectiveness of the
Scottish solicitors guarantee fund, the professional
indemnity arrangements and any funds or
arrangements that are maintained by relevant
professional organisations. However, it is unclear
what the Executive means by “monitor the
effectiveness of” and what information the
commission may have access to to enable it to
fulfil that purpose. Amendment 6 is designed to
ensure that the commission is able to review the
terms of any contracts or other documents that are
associated with the professional indemnity
arrangements.
The professional indemnity arrangements are
commonly referred to as the master policy that
provides security and insurance in relation to a
variety of legal profession activities. The Law
Society of Scotland has an obligation under the
Solicitors (Scotland) Act 1980 to promote the
interests of the public in relation to the profession.
It is important that there is transparency about the
documents that underpin that relationship.
Amendment 6 is designed to clarify exactly what
information the commission will have the power to
access so that we can be satisfied that it can fully
pursue the power that is allocated to it in section
29 to monitor the effectiveness of the professional
indemnity arrangements and other matters.
I move amendment 6.
Mr Davidson: Mr Swinney comes from the
insurance sector, and I would have thought that a
contract between an individual party and an
insurer comes under commercial confidentiality,
but perhaps Mr Swinney can enlighten me when
he sums up.
Johann Lamont: I appreciate that the aim of
amendment 6 is to help the commission to fulfil its
responsibility under section 29 to monitor the
effectiveness
of
professional
indemnity
arrangements. Such arrangements are an
important and integral part of the overall
mechanisms for providing redress for clients who
suffer as a result of poor service from a legal
practitioner. However, our preference is to rely on
the willingness of the professional bodies to cooperate with the commission when it seeks to
carry out its duties under section 29. It will be very
much in their interest to do so.
If the commission were to report a lack of cooperation on the part of the professional bodies, it
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would be open to the Scottish ministers to place
before the Parliament regulations under section 31
to enhance the commission’s monitoring powers.
Such regulations could set out the procedures for
the
commission
to
follow
in
obtaining
documentation and provide enforcement powers
for that purpose. I note that amendment 6 does
not deal with how confidential commercial
documents would be treated.
We propose to see how well section 29 works in
practice and to review its operation in the light of
experience. As I indicated, section 31 will allow us
to improve its operation if required. At this point, I
do not support amendment 6, for the reasons that
I have given.
Mr Swinney: If ever I heard an argument for
saving parliamentary time, it is the minister’s point
that, at some point in the future, if the
arrangements are not working properly, the
Government will lay regulations. There will be a
problem with the disclosure of information, and for
the commission to be able to fulfil its function of
monitoring the effectiveness of the arrangements
specified in section 29, it is essential that it has
access to the quality of information that will enable
it to make its judgments.
The Parliament regularly debates a number of
questions about the ability of individuals and
organisations to access information to satisfy
themselves that issues are being dealt with
properly. We can all think of examples. We should
not wait until there is a problem; we should ensure
that the commission is given full and effective
powers to fulfil the responsibilities that the
Parliament allocates to it under section 29. That is
a key requirement.
Mr Davidson asked about commercially
confidential information. I am concerned to ensure
that the excuse of commercial confidentiality is not
used to avoid proper scrutiny. What is the point of
the Parliament passing a bill that gives the
commission the power to monitor the effectiveness
of arrangements without giving it the tools to
enable it to do so? Amendment 6 is a necessary
addition to the bill and would ensure that we pass
a workable, robust and reliable bill that enables
the commission to do its job properly.
I press amendment 6.
The Deputy Presiding Officer: The question is,
that amendment 6 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
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Ballard, Mark (Lothians) (Green)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (Sol)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
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McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 30, Against 71, Abstentions 0.
Amendment 6 disagreed to.
Section 31—Power by regulations to amend
duties and powers of Commission
Amendment 7 not moved.
Section 32A—Restriction upon disclosure of
information: Commission
15:30
The Deputy Presiding Officer: Group 20 is on
restrictions on the disclosure of information.
Amendment 72, in the name of the minister, is
grouped with amendments 73, 75, 74 and 81 to
84.
Johann Lamont: Amendments 72 and 73 pave
the way for the creation of a new criminal offence
of wrongful disclosure of commission information
by extending the prohibition on disclosure that is
already contained in section 32A to information
that is given to or obtained by the commission or
anyone acting on its behalf. Amendments 81 and
82 perform the same function in relation to
information held by the professional organisations.
Amendment 75 creates a criminal offence of
knowingly disclosing information obtained when
employed by or acting on behalf of the
commission. The penalty on summary conviction
will be a fine not exceeding level 4 on the standard
scale. Amendment 83 applies an equivalent
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offence in relation to the professional
organisations and those acting on their behalf.
Amendments 74 and 84 would create similar
offences, but there are a number of differences.
First, the level of fine is not the same. Not a great
deal turns on setting the fine at level 4 as opposed
to level 5. We consider that conviction and a level
4 fine are sufficient deterrents.
Significantly, the Executive amendments apply
only to information that is knowingly disclosed,
therefore they provide an important defence of
inadvertent disclosure, which David Davidson’s
amendments 74 and 84 do not provide. That
should save the unfortunate employee who
accidentally presses the wrong key on the
computer and sends an e-mail to an unintended
recipient or who leaves their briefcase on the train.
Although such carelessness should be deplored,
we should not criminalise otherwise law-abiding
people for it.
The Executive amendments will also apply the
criminal sanction whenever the information is
obtained by someone who was employed by or
acting on behalf of the commission or the
professional organisation at the time. David
Davidson’s amendments 74 and 84 would not
cover disclosure by people such as former
employees, who would escape any penalty,
therefore I do not support David Davidson’s
amendments.
I move amendment 72.
Mr Davidson: I accept some of what the
minister says. I will not move amendments 74 and
84, as I am convinced by her arguments on them.
However, I feel that amendment 72 is not
supportable on the basis that it limits the legitimate
need to disclose in court information that is
required to assist a case by a complainer.
Amendment 81 is wide and loose, and prevents
fair presentation of required evidence. However,
we are happy to support the minister’s
amendments 82 and 83.
The Deputy Presiding Officer: Minister, is
there anything that you wish to add?
Johann Lamont: I have nothing further to say.
The Deputy Presiding Officer: The question is,
that amendment 72 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
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Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
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Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Tosh, Murray (West of Scotland) (Con)

The Deputy Presiding Officer: The result of
the division is: For 86, Against 14, Abstentions 0.
Amendment 72 agreed to.
Amendments 73 and
Lamont]—and agreed to.

75

moved—[Johann

Amendment 74 not moved.
Section 33—Giving of notices etc under Part 1
Amendment 76 moved—[Johann Lamont]—and
agreed to.
Amendment 77 moved—[Mr David Davidson]—
and agreed to.
Section 35—Conduct complaints: duty of
relevant professional organisations to
investigate etc
Amendment 79 moved—[Johann Lamont]—and
agreed to.
Section 35A—Conduct complaints and
reviews: power of relevant professional
organisations to examine documents and
demand explanations
Amendment 80 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 80 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
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Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
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Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 36, Against 67, Abstentions 0.
Amendment 80 disagreed to.
Section 35E—Restriction upon disclosure of
information: relevant professional
organisations
Amendments 81 to
Lamont]—and agreed to.

83

moved—[Johann

Amendment 84 not moved.
Section 36—Unsatisfactory professional
conduct: solicitors
The Deputy Presiding Officer: Group 21 is on
remission of complaint from tribunal to council.
Amendment 85, in the name of the minister, is
grouped with amendments 86, 91, 94 to 96, 112 to
114, 118, 120, 121, 200 and 201.
Johann Lamont: The amendments deal with an
issue that was raised at stage 2 concerning what
would happen if a practitioner was prosecuted
before the Scottish Solicitors Discipline Tribunal
for professional misconduct and the tribunal did
not establish professional misconduct but thought
that the case might amount to unsatisfactory
professional conduct. Under the bill, prosecutions
for professional misconduct will continue to take
place before the tribunal, while the new and lesser
category of unsatisfactory professional conduct
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will be dealt with by the council of the Law Society
of Scotland.
We consider that this is a genuine issue, and
that there should be a formal mechanism for
ensuring that the case is properly investigated as
one involving unsatisfactory professional conduct
allegations. Amendments 96 and 112 therefore
require the tribunal to remit the complaint to the
council in such a situation. Amendment 96 deals
with cases involving solicitors and inserts new
section 53ZZA into the Solicitors (Scotland) Act
1980. Amendment 112 provides an equivalent for
conveyancing and executry practitioners, and
inserts new section 20ZZA into the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990,
which is the governing statute for those
practitioners. Both amendments permit the tribunal
to make any of its own findings in fact available to
the council, to avoid duplication of investigations.
Amendments 85 and 113 deal with what the
council is to do on receiving such a remitted
complaint. The details are contained in new
sections 42ZA(1A) of the 1980 act and 20ZA(1A)
of the 1990 act. The council is to notify the
practitioner and complainer that the case has been
remitted and that it is now bound to investigate the
case as a complaint of unsatisfactory professional
conduct. The council is to proceed to investigate
and determine the case, but not before allowing
the practitioner complained against the opportunity
to make representations, and may rely on any
findings of fact made available by the tribunal.
Amendments 86, 91, 94, 95, 114, 118, 120 and
121 insert, where appropriate, references in
sections 36 and 37 to the new subsections
introduced by amendments 85 and 113.
Amendments 200 and 201 are technical
amendments that insert appropriate references to
new sections 42ZA(1A) of the 1980 act and
20ZA(1A) of the 1990 act into paragraph
1(2)(a)(ii)(ab)(i) of schedule 4, as inserted by
amendments 85 and 113 respectively.
I move amendment 85.
Amendment 85 agreed to.
Amendment 86 moved—[Johann Lamont]—and
agreed to.
The Deputy Presiding Officer: Group 22 is on
powers of council, tribunal and court where
unsatisfactory professional conduct or professional
misconduct is found. Amendment 88, in the name
of David Davidson, is grouped with amendments
89, 90, 97 to 102, 104 to 109, 111, 115 to 117,
122 to 124, 126 to 132, 134, 139 to 141 and 146.
Mr Davidson: I will rattle through the
amendments fairly quickly. Amendment 88 is
about consistency and would allow the Law
Society of Scotland to take into account a decision
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of the Scottish Solicitors Discipline Tribunal when
disciplining a practitioner. Amendment 89 is
consequential. Amendment 90 would allow the
council of the Law Society of Scotland to take into
account other decisions when making awards
under section 8. Amendment 99 would empower
the tribunal to fine when dealing with appeals.
Amendment 100 would provide consistency with
section 8 and amendment 90. Amendments 101
and 103 are consequential on amendment 100.
Amendment 104 would clarify the powers of the
court under proposed new section 54A of the
Solicitors (Scotland) Act 1980 and would ensure
that those powers were exercisable only under
appeal. Amendment 105 is related to amendment
107. Amendment 106, in the name of the minister,
is consistent with amendment 98.
Amendment 107 would remove the double
jeopardy element, because it is an important part
of justice that a person should not be punished
twice for something. Amendment 108 would
reinforce enforcement. Amendment 109 would add
clarity. Amendment 111 would provide consistency
with amendments 100 and 90. Amendment 115
would provide consistency with regard to
conveyancing or executry practitioners, by
providing that decisions of the Scottish Solicitors
Discipline Tribunal and the court could be taken
into account. Amendments 117, 124 and 126
would provide consistency with section 8.
Amendment 127 is consequential on amendment
130. Amendments 129 to 132 and 134 would
provide more consistency. Amendment 139 would
change wording. Amendments 141 and 146 would
provide consistency.
I am content with the amendments in the group
that are in the minister’s name.
I move amendment 88.
Johann Lamont: For clarity, I indicate that as
well as asking members to support the Executive
amendments, we ask members to support nonExecutive amendments 88, 89, 115 and 116 and
to reject the other non-Executive amendments. I
will explain why.
Amendments 97 and 122 confer on the Scottish
Solicitors Discipline Tribunal the power, when an
appeal is made to it on a complaint of
unsatisfactory conduct, to direct that the solicitor
or conveyancing or executry practitioner
concerned
“undertake such education or training as regards the law or
legal practice”

as the tribunal considers appropriate. In the case
of a conveyancing or executry practitioner, the
direction would be limited to education or training
on conveyancing or executry law and practice.
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Following consultation, the tribunal thought that
the additional powers would be helpful.
Amendments 98, 106, 123, 128 and 140 insert
maximum levels of fine into various provisions,
where it is reasonable to do so. The approach is in
line with that of existing provisions in the bill, the
Solicitors (Scotland) Act 1980 and the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1990,
whereby the maximum fine payable is £2,000 in a
case of unsatisfactory professional conduct and
£10,000 in a case of professional misconduct.
I support amendments 88, 89, 115 and 116.
Amendments 88 and 115 would allow the council
of the Law Society of Scotland, in considering an
unsatisfactory professional conduct complaint
against a solicitor or conveyancing or executry
practitioner, to take into account a previous
determination of unsatisfactory professional
conduct made against the practitioner by the
Scottish Solicitors Discipline Tribunal or the court.
In the bill as it stands, power is given to the council
to take into account its previous determinations.
Amendments 89 and 116 would additionally allow
previous findings of professional misconduct
against a practitioner to be taken into account. The
amendments are reasonable and would permit the
practitioner’s disciplinary history to be more fully
considered.
Amendments 90, 100, 111, 117, 124, 129, 130,
141 and 146 are not necessary. There is nothing
to prevent the various bodies involved from taking
into account all relevant factors in making
decisions about compensation and there is no
reason to think that those bodies would not do so.
An obligation to take previous awards of
compensation into account, regardless of the
basis on which a previous award had been made,
might also unduly restrict judicial discretion. I
therefore invite David Davidson not to move those
amendments.
I also invite David Davidson not to move
amendments 99, 101 and 102. The appeals with
which those amendments are concerned are
complainer appeals against a decision by the
council of the Law Society not to uphold a conduct
complaint. The complainer has been given new
appeal rights purely so that he or she can have the
issue of compensation adjudicated at a higher
level. The complainer’s interest is in ensuring that
an award of compensation is made against the
solicitor where appropriate. That is why there is
currently no power for the tribunal to fine the
solicitor on such an appeal. In addition, no
amendments have been proposed to make
equivalent provision in relation to conveyancing
and executry practitioners.
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15:45
I do not believe that amendments 104, 109, 126,
132 and 139 are necessary. Clearly, on an appeal,
the court has to decide whether the appeal
succeeds or fails. That does not need to be
spelled out. What is important is what the court
has the power to do on a successful appeal. The
bill already lists the powers of the court in that
respect.
I understand Mr Davidson’s motivation in lodging
amendments 105, 107, 108, 127, 130 and 131. It
looks as if there are gaps in the bill as drafted, but
the omission of the matters with which those
amendments deal was not an oversight. The 1980
and 1990 acts impose corresponding conditions
on the powers of the council of the Law Society
and the Scottish Solicitors Discipline Tribunal to
fine for professional misconduct. However, those
acts do not apply those same conditions to fines
that are imposed by the court on appeal. We
thought it important that the new powers that are
being introduced in relation to unsatisfactory
professional conduct complaints were consistent
with the existing framework. We did not want to
interfere with the inherent powers and practices of
the court, or cast doubt on the way in which those
acts have operated to date in professional
misconduct cases.
Mr Davidson: I listened with interest to what the
minister had to say. I am minded to take her
advice not to meddle with the courts. As she
knows, we on the Conservative benches like to
see the courts acting independently, without
ministerial intervention. On that basis, I will move
or not move my amendments in the group as
appropriate. I press amendment 88.
Amendment 88 agreed to.
Amendment 89 moved—[Mr David Davidson]—
and agreed to.
Amendment 90 not moved.
Amendments 91 and
Lamont]—and agreed to.

92

moved—[Johann

Amendment 93 not moved.
Amendments 94 to
Lamont]—and agreed to.

98

moved—[Johann

Amendments 99 to 102 not moved.
The Deputy Presiding Officer: Group 23 is on
the enforcement of directions and the ability to
amend the powers of the tribunal, court etc.
Amendment 103, in the name of the minister, is
grouped with amendments 110, 125, 133, 135 to
138, 142 to 145, 147 to 151, 215 to 218 and 223.
Johann Lamont: Amendment 103 introduces
new subsections (6A) to (6C) into new section
53ZA of the Solicitors (Scotland) Act 1980.
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Subsection (6A) provides that any direction of
the Scottish Solicitors Discipline Tribunal on an
appeal relating to an unsatisfactory professional
conduct complaint against a solicitor is
enforceable in the same way as an extract
registered sheriff court decree. It ensures effective
enforceability of such directions.
Subsections (6B) and (6C) enable the maximum
amount the tribunal may fine a solicitor or award
as compensation on such an appeal to be varied
by order. The maximum fine is to be variable by
negative resolution procedure in line with changes
in the value of money. The maximum amount of
compensation is to be variable by affirmative
resolution procedure after consultation with the
council of the Law Society and such consumer
groups as ministers consider appropriate. The
powers of variation are in line with those
elsewhere in the bill.
Amendment 125 provides an exact equivalent of
amendment 103 as regards appeals to the
Scottish Solicitors Discipline Tribunal following
unsatisfactory professional conduct complaints
against conveyancing and executry practitioners. It
introduces new subsections (7), (8) and (9) into
section 20B of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990. They have the
same effect as the new subsections (6A) to (6C)
inserted by amendment 103.
Amendment 110 concerns appeals to the Court
of Session following unsatisfactory professional
conduct complaints against solicitors. It provides
for the maximum level of fine that the court may
impose to be varied by order under the negative
resolution procedure, in line with changes in the
value of money. It also provides for the maximum
level of compensation that the court may award on
such an appeal to be varied under the affirmative
resolution procedure following consultation with
the council of the Law Society and such consumer
groups as ministers consider appropriate.
Amendment 133 provides an exact equivalent of
amendment 110 for appeals to the Court of
Session following unsatisfactory professional
conduct complaints against conveyancing and
executry practitioners.
Amendments 135 to 138 are purely technical
amendments. Section 38(1)(b) currently inserts
new subsections immediately after section 53
subsection (7A) of the Solicitors (Scotland) Act
1980. However, amendment 215 inserts a new
subsection (7B) into section 53. The subsections
inserted by section 38(1)(b) should follow
immediately after this. Amendment 135 therefore
provides for those subsections to come after new
subsection (7B) and amendments 136 to 138
renumber them as subsections (7C) and (7D).
Amendments 142 to 145 introduce into section
55 of the Solicitors (Scotland) Act 1980 a new
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power to vary by order the maximum fine that the
Court of Session may impose on an appeal
relating to a complaint of professional misconduct
against a solicitor. The power is to be limited to
making alterations in line with changes in the
value of money, and is to be subject to the
negative resolution procedure.
Amendments 147 to 151 are technical
amendments. Section 38(2)(b) inserts new
subsections (11F) and (11G) into section 20 of the
Law Reform (Miscellaneous Provisions) (Scotland)
Act 1990. However, amendment 223 also inserts a
new subsection (11F) into that section. Those new
subsections should, in fact, follow immediately
after that new subsection (11F). Amendments 147
and 148 provide for them to do so and
amendments 149, 150 and 151 therefore
renumber them as (11G) and (11H).
Amendments 215 and 223 provide for directions
of the Scottish Solicitors Discipline Tribunal in
professional misconduct cases involving solicitors
and conveyancing and executry practitioners to be
enforceable in the same way as extract registered
sheriff court decrees. They ensure effective
enforceability of such directions.
Schedule 4 paragraph 1(6N)(b) inserts new
subsections (8A) and (8B) into section 53 of the
1980 act. However, those subsections should now
follow new subsection (9) of that section, which is
introduced by section 38(1)(c) of the bill.
Amendment 216 achieves that and amendments
217 and 218 accordingly renumber the new
subsections as (10) and (11).
I move amendment 103.
Amendment 103 agreed to.
Amendments 104 and 105 not moved.
Amendment 106 moved—[Johann Lamont]—
and agreed to.
Amendments 107 to 109 not moved.
Amendment 110 moved—[Johann Lamont]—
and agreed to.
Amendment 111 not moved.
Section 37—Unsatisfactory professional
conduct: conveyancing or executry
practitioners
Amendments 112 to 114 moved—[Johann
Lamont]—and agreed to.
Amendments 115 and 116 moved—[Mr David
Davidson]—and agreed to.
Amendment 117 not moved.
Amendments 118 to 123 moved—[Johann
Lamont]—and agreed to.
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Amendment 124 not moved.
Amendment 125 moved—[Johann Lamont]—
and agreed to.
Amendments 126 and 127 not moved.
Amendment 128 moved—[Johann Lamont]—
and agreed to.
Amendment 129 not moved.
Amendment 130 moved—[Mr David Davidson].
The Deputy Presiding Officer: The question is,
that amendment 130 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
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Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 35, Against 65, Abstentions 0.
Amendment 130 disagreed to.
Amendments 131 and 132 not moved.
Amendment 133 moved—[Johann Lamont]—
and agreed to.
Section 38—Powers to fine and award
compensation for professional misconduct etc
Amendment 134 not moved.
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Amendments 135 to 138 moved—[Johann
Lamont]—and agreed to.
Amendment 139 not moved.
Amendment 140 moved—[Johann Lamont]—
and agreed to.
Amendment 141 not moved.
Amendments 142 to 145 moved—[Johann
Lamont]—and agreed to.
Amendment 146 not moved.
Amendments 147 to 151 moved—[Johann
Lamont]—and agreed to.
Section 38A—Review of and appeal against
decisions on remitted conduct complaints:
cases other than unsatisfactory professional
conduct
Amendment 152 moved—[Johann Lamont]—
and agreed to.
Section 41—Safeguarding interests of clients
Amendment 153 moved—[Johann Lamont]—
and agreed to.
Section 44—Criminal legal aid in solemn
proceedings
16:00
The Deputy Presiding Officer: Group 24 is on
legal aid conditions and reviews etc. Amendment
154, in the name of the minister, is grouped with
amendments 155 to 157, 164 and 165.
Johann Lamont: Amendments 154 and 155
concern solemn criminal legal aid. Amendment
157 concerns legal aid in criminal appeal cases
and cases before the Judicial Committee of the
Privy Council. Amendment 165 concerns legal aid
in certain proceedings that relate to children. The
amendments widen the scope of the Scottish
Legal Aid Board’s condition-making powers. Such
powers were introduced at stage 2 for civil and
summary criminal legal aid, and the amendments
introduce such a power in relation to solemn
criminal legal aid. Amendments 156 and 164 are
consequential amendments.
The amendments in the group will ensure that
publicly
funded
legal
assistance
and
representation is appropriately provided at all
stages of cases in which it has been made
available. Amendment 154 will allow the Scottish
Legal Aid Board the flexibility to impose such
conditions as it considers expedient during the
currency of a solemn case. Solemn criminal legal
aid will still be available under section 23 of the
Legal Aid (Scotland) Act 1986 subject to the
existing financial eligibility test, which determines
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that legal aid should be available for an applicant
who cannot meet the expenses of the case without
undue hardship to them or their dependants.
Amendment 154 will enable the board to
ascertain that people who receive legal aid
continue to meet the financial criteria throughout
the currency of their case. At present, when
solemn legal aid is granted, it is not reviewed to
establish whether the financial conditions continue
to apply throughout the case. Cases can last a
long time and the person’s financial circumstances
might change considerably. Amendment 154 will
enable the board to ensure that legal aid should
remain in place.
Amendment 155 provides the safeguard of a
review mechanism whereby the board will
establish a procedure that allows anyone who
receives criminal legal aid that is subject to such
conditions to apply for a review of those
conditions.
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made available for an appeal if it thinks that it is in
the interests of justice for it to do so. Following
such a determination, the board shall make legal
aid available.
I move amendment 154.
Mr Davidson: I appreciate the flexibility that the
minister seeks to introduce, but it is important that
the details are clearly set out so that the Scottish
Legal Aid Board can be properly audited and
understood by the many people who wish to take
advantage of its services.
I am looking for an assurance from the minister
that we will be able to know where all this will be
laid out clearly, so that those who may wish to give
advice on what is being introduced and those who
seek assistance will know clearly what is being
spelt out today.
The Deputy Presiding Officer (Murray Tosh):
Do you wish to add anything, minister?

Amendment 157 will give the board greater
flexibility in imposing conditions to grants of legal
aid in criminal appeal cases and cases before the
Judicial Committee of the Privy Council. Legal aid
will still be available subject to the eligibility tests in
sections 25(2) and 25AB(2) of the 1986 act.

Johann Lamont: Just that clarity is always my
watchword. We ensure that everything we do is
clear to everyone who needs the information in
order to proceed.

Amendment 165 will allow the board similar
flexibility to impose conditions in certain
proceedings that relate the children. As before,
legal aid will still be available subject to the
eligibility tests in section 29 of the 1986 act.

Amendment 155 moved—[Johann Lamont]—
and agreed to.

Amendments 157 and 165 will allow the board to
require a person who receives legal aid to comply
with such conditions as it considers expedient.
Conditions may be imposed either when legal aid
is granted or subsequently. The amendments will
ensure that there is a consistent approach to the
various types of legal aid. As with solemn criminal
legal aid, the amendments will provide a review
mechanism whereby the board will review
decisions to refuse legal aid or to grant legal aid
subject to conditions, if an application is made to
it.

Amendments 156 and 157 moved—[Johann
Lamont]—and agreed to.

In criminal appeal cases, there is an existing
power under section 25(2A) of the 1986 act for the
High Court to determine that it is in the interests of
justice for legal aid to be available in criminal
appeal cases where the board has refused legal
aid on the basis that it is not satisfied that it is in
the interests of justice for it to be made available.
Amendment 157 seeks to add new section 25(2B)
of the 1986 act to provide for an extension of the
High Court’s powers. It provides that where, as a
result of a condition that the Scottish Legal Aid
Board has imposed, it terminates legal aid on the
ground that it is no longer satisfied that it is in the
interests of justice for legal aid to be available, the
High Court can determine that legal aid should be

Amendment 154 agreed to.

Section 44A—Criminal legal aid: conditions
and reviews

Section 45—Register of advice organisations:
advice and assistance
The Deputy Presiding Officer: We move to
group 25—adviser code: complaints. Amendment
158, in the name of the minister, is the only
amendment in the group.
Johann Lamont: The draft adviser code that
the Scottish Legal Aid Board submitted to the
Justice 2 Committee at stage 2 requires registered
organisations to have procedures in place for
dealing with complaints and, when appropriate, for
enabling complainers to pass on complaints to the
board. There is, however, no requirement in the
bill for complaints handling to be covered by the
code. Amendment 158 provides that the board is
required to include such details in the code and
fulfils a commitment that was given to the
committee at stage 2 by Hugh Henry.
I move amendment 158.
Mr Davidson: I welcome the minister’s
acceptance of the point that was made by my
colleague, Bill Aitken, at stage 2. We are pleased
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that the Executive has lodged the amendment,
which will ensure clarity.
Amendment 158 agreed to.
Section 45A—Scottish Legal Aid Board: grants
for certain purposes
The Deputy Presiding Officer: Group 26 is on
the power of the Scottish Legal Aid Board to make
grants. Amendment 159, in the name of the
minister, is grouped with amendments 160 and
161.
Johann Lamont: Amendments 159, 160 and
161 are intended to provide clarification on the
provisions in the bill that relate to grant funding.
The grant-funding power and the extension of
advice and assistance to non-lawyer advisers that
are established by the bill are limited to matters of
civil law only. Amendment 159 makes it clear that
the board may make grants in respect of advice
and assistance that are provided by a non-lawyer
adviser only in respect of matters of civil law.
Amendment 160 clarifies that the board can use
its grant-funding power to support the full range of
publicly funded legal assistance activities. It
specifies that representing a member of the public
is to be included in the list of fundable activities,
along with advising them on the application of law
to their individual circumstances and assisting
them to remedy their legal problems.
Our intention for the operation of the grantfunding power is that the standard eligibility tests
that individual applicants for legal aid must meet
need not be applied automatically in respect of
grant funding for the provision of advice,
assistance or representation that is not traditional
civil legal aid or advice and assistance. There are
many good reasons why that may be appropriate
when the award of a grant does not relate to the
direct provision of advice to an individual. It would
be incongruous to apply criteria that assess an
individual’s financial eligibility or the merits of an
individual case to an application for funding
towards work to develop advice standards or for
the provision of advice to a group of people. The
bill originally disapplied the sections of the 1986
act that contained the relevant eligibility tests and
definitions but allowed the board to apply them to
individual grants, when appropriate.
On reflection, we consider that new section
4A(2)(c) of the Legal Aid (Scotland) Act 1986,
which is introduced by section 45A of the bill, is
sufficiently flexible not to require the disapplication
of those sections, as it does not make provision for
the traditional civil legal aid and advice and
assistance that are defined in the Legal Aid
(Scotland) Act 1986. However, when civil legal aid
or advice and assistance is provided in terms of a
grant under section 4A(2)(a) or section 4A(2)(b) of
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the 1986 act, the usual eligibility and other tests
that are contained in the 1986 act will apply.
Amendment 161 therefore removes the provisions
that would otherwise disapply the relevant
sections of the 1986 act from grant funding.
Amendment 161 makes it clear that grants may
be made both to individual persons and to
organisations; Maureen Macmillan raised that
point at stage 2. It does that by clarifying the
definition of “person” in relation to the provision of
grants under section 4A of the 1986 act only. That
is to avoid confusion elsewhere in the 1986 act,
where “person” importantly refers to an individual
applicant for legal aid.
I move amendment 159.
Amendment 159 agreed to.
Amendments 160 and 161 moved—[Johann
Lamont]—and agreed to.
After section 45A
The Deputy Presiding Officer: Group 27 is on
financial limit: advice and assistance. Amendment
162, in the name of the minister, is the only
amendment in the group.
Johann Lamont: Section 10 of the Legal Aid
(Scotland) Act 1986 sets financial limits to grants
of advice and assistance by solicitors. It also
provides that solicitors must seek the prior
authorisation of the Scottish Legal Aid Board
before giving advice and assistance over and
above the financial limits that are set down in the
section.
Amendment 162 has two purposes. First, it will
build on the reforms that are soon to be made to
advice and assistance under regulations. An
amendment that was passed at stage 2 to create
section 46A of the bill allows regulations to be
made to provide the Scottish Legal Aid Board with
additional powers to determine the matters that
are or are not to be treated as distinct matters for
advice and assistance.
Taken
together,
that
amendment
and
amendment 162 will make the changes to advice
and assistance that were outlined in the
consultation on the proposed reform of advice and
assistance in civil cases that Hugh Henry, the then
Deputy Minister for Justice, issued in late 2004
and which ran to early 2005. Several changes are
being developed in response to the views that
were expressed in the consultation. They will
ensure that, in civil cases, the advice and
assistance scheme will be flexible and will operate
as efficiently as possible.
Under the reformed advice and assistance
scheme, solicitors in some cases will be paid a fee
for the initial interview and work that relates to it
but no more. That will apply when the case’s
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subject matter is neither listed by the Scottish
Legal Aid Board as a distinct matter nor treated as
such. The cases that would be caught are the
same ones for which solicitors claim minimum fees
now.
Amendment 162 is necessary to ensure that
solicitors cannot ask for the financial limit of such
initial interviews and work that relates to them to
be exceeded. Allowing increases for such work
would in effect remove the gains that would be
made in removing the current abuses of the
minimum fee arrangement.
Secondly, amendment 162 will allow the
Scottish Legal Aid Board to make advice and
assistance available retrospectively in some
cases. It provides that the board may do so only
when the advice and assistance were required to
be given by the solicitor urgently and when it was
impossible for the solicitor to obtain the board’s
prior authorisation. An example is giving advice
and assistance outwith office hours in a criminal
defence case because a client was taken into
custody late at night. The amendment provides the
Scottish Legal Aid Board with discretion to grant
such applications only when it is satisfied that the
advice and assistance required to be given
urgently and when it was impossible for the
solicitor to apply for an increase in authorised
expenditure before doing the work.
The
amendment
provides
that
such
retrospective approvals of advice and assistance
cannot be given for cases whose subject matter
does not appear on the list of distinct matters or is
not treated by the board as if it appeared there
when the work that the solicitor performs is solely
to do with an initial interview and work that relates
to it.
The 1986 act provides that the solicitor makes
the initial assessment of whether, when the usual
eligibility tests are taken into account, advice and
assistance can be approved. The amendment
makes no change to that arrangement. Solicitors
will still approve and make the initial grant of
advice and assistance.
I move amendment 162.
Amendment 162 agreed to.
The Deputy Presiding Officer: Group 28 is on
payments in and out of the fund: contributions,
expenses and property recovered. Amendment
163, in the name of the minister, is grouped with
amendments 167 to 170.
Johann Lamont: Section 17 of the 1986 act
defines the net liability on the legal aid fund as the
aggregate of the sums paid or payable out of the
fund to a solicitor, counsel or non-lawyer adviser
that are not recouped by the fund from expenses.
Amendment 169 will amend section 17 so that an
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assisted party who meets the net liability as a
result of property that is recovered or preserved
and whose opponent subsequently pays legal
expenses to the board may receive any amount in
excess of the net liability and therefore benefit
from the outcome of the court proceedings in their
favour. Amendment 167 will amend section 4 of
the 1986 act so that such payments may be made
from the legal aid fund.
The other amendments in the group are
intended to take account of changes that the bill
introduces to enable advice and assistance to be
provided by virtue of the board’s new grantfunding power or by a solicitor whom the board
employs to provide assistance with civil law
matters. Their general purpose is to ensure that
people who receive advice and assistance through
those routes are not disadvantaged in comparison
with people who are assisted through the more
traditional route of services that are provided by a
private sector solicitor.
Amendment 163 enables the board to make
payments out of the fund to assisted parties where
such payments would have been likely, had advice
and assistance not been provided by virtue of a
grant or by a board-employed solicitor.
Amendment 168 provides that payments may be
made into the fund in respect of expenses or
property recovered in proceedings where advice
and assistance are provided by virtue of a grant
from the board or by a solicitor employed by the
board.
Amendment 170 provides that, when the board
calculates the net liability on the fund in instances
where civil legal aid and advice and assistance
have been provided through a grant from the
board or by a solicitor employed by the board, the
calculation should be made with reference to the
sums that would have been payable from the fund
if the civil legal aid and advice and assistance had
been provided through the more traditional private
solicitor route.
I move amendment 163.
16:15
Mr Davidson: Amendment 163 and the rest of
the amendments in the group are welcome
additions to the grant aid power. For clarity, does
the minister see this as a loans system to help
people to get access to and to use their right to
raise a case in the court on a basis that will be
fiscally neutral for the public purse?
Johann Lamont: I do not see it as a loans
system.
Amendment 163 agreed to.
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Section 45C—Civil legal aid: conditions and
reviews
Amendments 164 and 165 moved—[Johann
Lamont]—and agreed to.
After section 45C
The Deputy Presiding Officer: Group 29 is on
availability of legal aid: Judicial Committee of the
Privy Council. Amendment 166, in the name of the
minister, is the only amendment in the group.
Johann Lamont: Amendment 166 extends the
availability of publicly funded legal assistance for
proceedings before the Judicial Committee of the
Privy Council that are not currently covered under
the Legal Aid (Scotland) Act 1986. It provides that
persons whose cases raise devolution issues that
are referred to the Judicial Committee of the Privy
Council under paragraph 33 of schedule 6 to the
Scotland Act 1998 may receive legal aid. Those
comprise proceedings in which the Lord Advocate,
the Advocate General, the Attorney General or the
Attorney General for Northern Ireland has required
a court or tribunal to refer to the Judicial
Committee of the Privy Council a devolution issue
arising in proceedings before that court or tribunal.
In such cases, the eligibility tests that are laid
down in the 1986 act must be satisfied.
Where criminal legal aid has been made
available in connection with the proceedings in
which the reference is made, the legal aid
certificate for the principal proceedings would
already cover the reference. For that reason, the
amendment provides that in such cases the legal
aid provided is not by virtue of section 25AB of the
1986 act.
The amendment extends legal aid provision to
cases in which devolution issues have arisen in
judicial proceedings in the House of Lords.
Paragraph 32 of schedule 6 to the Scotland Act
1998 allows the House of Lords to refer such
issues to the Judicial Committee of the Privy
Council. The amendment extends the availability
of civil legal aid to provide that it will be available
for such references when the eligibility tests that
are laid down in the 1986 act are satisfied. For
cases in which the House of Lords considers that,
given all the circumstances, it should determine
the devolution issue, legal aid may already be
available under the 1986 act, where the
proceedings are appeals from the Court of
Session and the eligibility criteria apply.
A recent case has illustrated the lack of legal aid
provision in direct references under paragraph 33
of schedule 6 to the Scotland Act 1998. That will
now be corrected. The provisions will be brought
into force as soon as possible.
I move amendment 166.
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Amendment 166 agreed to.
Section 46—Contributions, and payments out
of property recovered
Amendments 167 to 170 moved—[Johann
Lamont]—and agreed to.
Section 48—Ancillary provision
Amendments 171 and 172 moved—[Johann
Lamont]—and agreed to.
Section 49—Regulations or orders
Amendments 226, 227 and 174 moved—
[Johann Lamont]—and agreed to.
Amendment 238 not moved.
Schedule 1
THE SCOTTISH LEGAL COMPLAINTS COMMISSION

The Deputy Presiding Officer: Group 30 is on
the Scottish legal complaints commission:
appointment of members. Amendment 175, in the
name of David Davidson, is grouped with
amendments 176 to 180.
Mr Davidson: The independence of the
commission is crucial. [Interruption.] I apologise,
Presiding Officer—I have now turned off my
phone.
Many members have difficulties with questions
relating to the commission’s independence. They
and people outside the Parliament are greatly
concerned about how independent an organisation
whose members are appointed by ministers will
be. The minister and her colleagues have moved
some way by proposing the involvement of the
Lord President in dealing with removals—that
struck me as the beginning of a move towards a
sensible solution to the problem—and she
appears to be moving a little further so that the
Lord President could even be involved on a
consultative basis.
The committee took a lot of evidence on the
commission’s independence. Many people called
for the commission to be completely independent
of legal practitioners and ministers. Will the
minister go all the way and make the commission
independent, or does she want to settle for the
Lord President being involved? I am not sure how
far she is prepared to give way on the matter, but
an important issue is involved. People outside the
Parliament and people who do not practise the law
should understand that the commission, which is
supposed to act on behalf of members of the
public, is independent.
I move amendment 175.
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Johann Lamont: Amendment 175 would
require commission members to be appointed by
the Lord President of the Court of Session rather
than by the Scottish ministers. Amendments 177,
178 and 179 are consequential on amendment
175.
We still think that it is essential for appointments
to the commission to be made by ministers and
that that is entirely compatible with the European
convention on human rights. Our proposals are
coherent and consistent with our policy position—
we do not want a halfway house, which David
Davidson perhaps implied that we wanted.
A wide range of qualities will have to be taken
into account in appointing commission members,
such as the person’s experience of complaints
handling and consumer awareness. Commission
members will also have an important strategic
management role. The range of qualities that will
be needed will be best assessed in a selection
process that is carried out under the umbrella of
the Scottish ministers. I repeat that the
appointments will be supervised by the
commissioner for public appointments in Scotland
and will not be political appointments. Therefore, I
invite David Davidson not to press his
amendments.
However, I have been persuaded that the Lord
President’s being given a consultative role would
provide reassurance to those who still have
concerns about the appointments process and that
that will help to reinforce the fact that members of
the new commission will have to be able to
adjudicate in an independent and impartial way.
Those judicial qualities will be assessed as part of
the appointments process. Amendment 176 is
therefore a small but significant amendment,
which will require ministers to consult the Lord
President before appointing members of the
commission.
Paragraph 5(1A) of schedule 1 states that where
the expression “the Lord President” is used, the
Lord President of the Court of Session is meant.
That clarification has been provided in amendment
176, the text of which will appear earlier in the
schedule. The words to that effect in paragraph
5(1A) of schedule 1 are therefore no longer
necessary and will be removed by amendment
180.
Bill Aitken: I fully accept that convention rights
will be complied with, but I am not entirely satisfied
that what has been proposed is right. The minister
recognises that people are sensitive about the
issue. I acknowledge that she has come some
way along the road with us and also that a
chicken-and-egg argument is involved, as the
commission cannot materialise out of the ether—it
must come from somewhere. However, we should
bear it in mind that judicial independence is one of
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the keystones of the Scottish legal system and
therefore we must be exceptionally careful about
what we are doing.
The Executive must be detached from the
commission and the setting up of that commission
as far as is humanly possible or else there will be
accusations of unfairness. I am perfectly satisfied
that what the Executive seeks to do is not going
along those lines. However, it must not only be
fair, but it must be seen to be fair, and the
detachment that is necessary is met with in Mr
Davidson’s amendments.
Jeremy Purvis: Does not Mr Aitken
acknowledge that the minister’s amendments,
which I hope that all members will support, make
the bill much more consistent with the Scottish
Solicitors Disciplinary Tribunal? Ministers are
involved in the appointment of members to that
tribunal, and that does not seem to give him much
concern.
Bill Aitken: I recognise that what the minister
has done is helpful, but I do not think that the
argument about the Scottish Solicitors Discipline
Tribunal is consistent. A degree of sensitivity
attaches to appointments to the commission that
does not apply to the tribunal. Even at this late
stage, I look to the minister and recommend to her
that David Davidson’s amendment 175 be
accepted.
Mr Davidson: I must simply say to Mr Purvis
that we are dealing with the bill that is before us
today. I do not know why he is bringing in an
argument about something else.
Jeremy Purvis: Will the member give way?
Mr Davidson: I do not have time. Quite simply, I
intend to press amendment 175.
The Deputy Presiding Officer: The question is,
that amendment 175 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
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AGAINST
Adam, Brian (Aberdeen North) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
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Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 13, Against 74, Abstentions 0.
Amendment 175 disagreed to.
Amendment 176 moved—[Johann Lamont]—
and agreed to.
Amendments 177 to 179 not moved.
Amendment 180 moved—[Johann Lamont]—
and agreed to.
The Deputy Presiding Officer: Group 31 is on
the Scottish legal complaints commission:
delegation of functions. Amendment 181, in the
name of David Davidson, is grouped with
amendments 182, 183 and 183A. I draw members’
attention to the pre-emption information that is
shown on the groupings list.
Mr Davidson: Amendment 181 is a paving
amendment for amendment 183. The argument for
amendment 183 is that it provides an opportunity
to set up a determination committee for the new
commission. According to the bill, as currently
drafted, the functions of the commission can be
exercised by any of the persons mentioned in
paragraph 13(1) of schedule 1, including a
member of staff of the SLCC. The only exception
is for the function of determining whether the
complaint is frivolous or vexatious, which can be
exercised only by one of its committees or by an
SLCC member. However, those are all essential
and important functions relating to a complaint,
and they should therefore be made by a
determination committee.
In considering this part of the bill, we have a
choice between the minister’s amendment 182
and my more concise amendment 183, with
amendment 181, which would, if agreed to, preempt amendment 182.
I move amendment 181.
16:30
Johann Lamont: Amendment 182 follows on
from amendments that were made to the bill at
stage 2, whereby complaints are to be screened
out and not investigated by the commission if they
are deemed to be
“frivolous, vexatious or totally without merit”

rather than simply “frivolous or vexatious”.
Paragraph 13(1A)(a) of schedule 1 contains a
reference to “frivolous or vexatious” that should
also be extended to include the new criterion of
being “totally without merit”.
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Amendments 181, 183 and 183A would require
that only a determination committee of
commission members could be delegated by the
commission to make decisions on whether a
complaint is frivolous, vexatious or totally without
merit, whether a complaint has been made
timeously or prematurely, whether a complaint
constitutes a conduct complaint or a services
complaint, and whether the complaint has been
made by an eligible complainer.
At present, the bill provides that the first of those
decisions—whether a complaint is frivolous or
vexatious—may be delegated to any committee of
the commission or to a commission member. The
other decisions could currently be more widely
delegated and could be taken by commission staff.
I believe that the existing mechanisms provide
adequate safeguards. It is in no one’s best
interests for the debate on whether a complaint is
frivolous, vexatious or totally without merit to be
prolonged. Some exercise of judgment will be
involved in such decisions, but the correct decision
will generally be obvious to a disinterested person.
Although the decision will have an important
impact on the complainer, delegation to a
commission member is reasonable.
The issue whether a complaint has been made
timeously or prematurely will largely be resolved
by applying the commission’s own rules. In
deciding whether a complaint is a conduct
complaint or a services complaint, the commission
will apply criteria that have been developed and
applied by the Law Society over many years along
with precedents that the commission has set
internally. The issue whether a complaint has
been made by an eligible person should be fairly
straightforward, given that anyone is permitted to
make a conduct complaint whereas services
complaints may be made by anyone who has
been directly affected by the standard of service
plus a list of defined public bodies and office
holders. The task of deciding the category of the
complaint can safely be delegated to competent
members of staff.
Consideration needs to be given to ensuring that
commission members are not overwhelmed and
that staff are able to act to progress cases through
the system. For example, every complaint that
comes through the commission’s doors must be
categorised as either a services complaint or a
conduct complaint. If that task had to be
performed by determination committees, the
process of dealing with complaints could grind to a
halt. Section 11 permits a complaint to be
recategorised at a later stage if it appears that the
original classification was wrong. We should also
not forget that, if a statutory test that is contained
in the bill has been misunderstood or wrongly
applied, judicial review procedure will be available
to correct the error.
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Mr Davidson: I have listened to what the
minister said, but I will press amendment 181.
The Deputy Presiding Officer: The question is,
that amendment 181 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
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Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 11, Against 86, Abstentions 0.
Amendment 181 disagreed to.
[Interruption.]
Murdo Fraser (Mid Scotland and Fife) (Con):
We have a repeat offender.
The Deputy Presiding Officer: Members might
find that, if they switch off their mobile phones
altogether, the chances are that they will not go off
a second time.
Amendment 182 moved—[Johann Lamont]—
and agreed to.
Amendment 183 not moved.
The Deputy Presiding Officer: Group 32 is on
the accounts and reports of the proposed Scottish
legal complaints commission. Amendment 184, in
the name of David Davidson, is grouped with
amendments 185 to 188. I draw members’
attention to the pre-emption information that is
given in the groupings paper.
Mr Davidson: With amendment 184, I seek that
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accounts and reports would come to Parliament
and not to ministers. That would add to the
atmosphere of independence and accountability
that we hope will be generated around the
proposed commission. Apart from some set-up
costs, the Executive is not funding the
commission; it will therefore not be taxpayers who
fund it, but legal practitioners. Parliament would be
best placed to receive reports, so that we can
scrutinise them independently on behalf of the
public.
Amendment 187 would qualify the minister’s
amendments in the group. Amendments 186 and
188 overlap with my amendments, so I suggest
that, as part of the new and very enjoyable
partnership that has developed in the chamber
today as we have worked on the bill, the minister
accept my amendments and not move her own.
Parliament must take precedence over the
Executive when the Executive is not providing the
funding: Parliament represents the people.
I move amendment 184.
Johann Lamont: It is always advisable for
members not to push their luck.
Ministers are committed to ensuring the
transparency of the proposed commission’s
annual accounting and reporting processes.
Amendments 185 and 186 relate to the
commission’s annual statement of accounts.
Paragraph 15(2) of schedule 1 requires the
Scottish ministers to send it to the Auditor General
for Scotland for auditing. Amendment 185 will
tighten and clarify that duty by requiring that it be
performed “as soon as practicable”. Amendment
186 will add a new requirement for the Scottish
ministers then to lay the audited statement before
Parliament “as soon as practicable”.
Paragraph 16(4) of schedule 1 requires the
Scottish ministers to lay a copy of the
commission’s annual report before the Scottish
Parliament. Amendment 188 stipulates that this is
to be done “as soon as practicable”, in line with
amendments 185 and 186.
David Davidson has lodged alternative
amendments. Amendment 184 would require the
commission to send its annual statement of
accounts to Parliament rather than to ministers,
but ministers would not be able to send the
statement to the Auditor General for auditing or to
lay the audited statement before Parliament, if the
statement has not been sent to us in the first
place.
Amendment 187 is an alternative to amendment
186. It uses the wording
“as soon as is reasonably practicable”

rather than “as soon as practicable”. I do not think
that this would make any difference in practice to
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the way in which the duty will be interpreted. I am
content that ministers would be more than happy
to perform the duty “as soon as practicable”.
I invite David Davidson not to press amendment
184 and not to move amendment 187, and I urge
members to support amendment 185.
Mr Davidson: The minister and I simply do not
agree. I will press amendment 184.
The Deputy Presiding Officer: The question is,
that amendment 184 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)

30602

Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 14, Against 84, Abstentions 0.
Amendment 184 disagreed to.
Amendments 185 and 186 moved—[Johann
Lamont]—and agreed to.
Amendment 187 not moved.
Amendment 188 moved—[Johann Lamont]—
and agreed to.
Schedule 3
RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE

The Deputy Presiding Officer: We come now
to the 33rd group of amendments, on rules as to
practice and procedure. Amendment 190, in the
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name of the minister, is grouped with amendments
191 to 195, 198 and 212.
Johann Lamont: Amendments 190 to 192 are
intended to address a continuing concern of the
Law Society. Paragraph 1(c) of schedule 3 will
currently oblige the proposed commission to make
rules requiring it to have regard to the European
convention on human rights in deciding whether to
hold a hearing in relation to a complaint, and
whether that hearing should take place in public or
private. The Law Society has argued that such a
reference to “having regard to” convention rights
dilutes the requirement on the commission to act
compatibly with the ECHR. I do not believe that
that is the case. Like all public bodies, the
commission will be under a duty to act compatibly
with the ECHR in everything it does. It is not
required that that be stated in the bill and it would
not be possible for paragraph 1(c) of schedule 3 to
detract from that duty. The wording is intended
purely as a special reminder to the commission in
the context of decisions about hearings, where
ECHR considerations are particularly likely to
arise.
However, ministers have listened to what the
Law Society has said, so we accept on reflection
that the reference to “having regard to” convention
rights may be infelicitous. I believe that it is
preferable to remove the controversy about that
relatively minor point, so amendments 190 to 192
will remove the reference to “having regard to”
convention rights. Paragraph 1(c) of schedule 3,
as amended, will simply oblige the commission to
make rules that will require it to hold a hearing
where it considers that to do so is appropriate, and
to decide whether such a hearing should be in
public or in private.
Amendments 193 and 198 are intended to
provide
reassurance
that
the
proposed
commission will be rigorous in its approach to
evidence-gathering, and will treat evidence
according to clear criteria. They will oblige the
commission to make rules as to the evidence that
may be required or admitted in relation to
complaints, the extent to which evidence may be
oral or written and the consequences of a person’s
failure to produce information or documents that
have been required by the commission.
Previously, the commission had discretion as to
whether to make rules on that topic. Amendment
198 will delete that provision from the
commission’s discretionary rule-making powers,
and amendment 193 will insert it into the list of
matters that must be covered in the commission’s
rules.
Amendments 194 and 195 reinforce what has
always been our policy, which is that the proposed
commission and its determination committees will
act as independent and impartial tribunals when
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making binding rulings on the merits of services
complaints. Within the commission there is, of
course, a two-stage dispute resolution process.
First, there is an initial informal investigation of the
complaint, which will usually result in a provisional
settlement being proposed to the parties. That
initial stage will normally be carried out by
commission staff, although it is possible that
commission members may be involved, for
example if the case might set an important
precedent. Such a provisional settlement will not
be binding unless all the parties accept it. I hope
that over time that will increasingly become the
norm as confidence in the process grows. It is in
everyone’s best interests for disputes to be
resolved informally and amicably if possible.
However, if all parties do not accept the
provisional settlement, the complaint will be
referred for a formal determination. That can be
done only by the full commission or by a
determination committee of commission members.
Paragraph 1(f)(ii) of schedule 3 specifies that,
where a provisional settlement has been proposed
to the parties but not accepted by all of them, the
commission’s rules must require the members of
the determination committee that rules on the
complaint to have had no involvement in the
formulation or making of the proposed settlement.
It is designed to eliminate any possible
appearance of bias. Amendment 194 will extend
that provision slightly, to require the commission’s
rules also to stipulate that members of the
determination committee must have had no
involvement in any aspect of the prior investigation
of the complaint, including any decision as to
whether the complaint was frivolous, vexatious or
totally without merit. That will further reinforce the
separation between informal initial complaints
handling and the final binding adjudication that is
required where a complaint cannot be resolved
informally.
Amendment
195
provides
additional
reinforcement along the same lines by ensuring a
corresponding
separation
between
initial
investigation and binding determination if the full
commission chooses to adjudicate on a complaint
itself, rather than to delegate the matter to one of
its determination committees. I am aware of the
second opinion that the Law Society has obtained
from Lord Lester, arguing that the commission will
not be an independent and impartial tribunal
because it will be an investigative and not a
judicial body. However, I firmly believe that that
view wrongly conflates the two processes of
investigation and determination, which are entirely
separate. Amendments 194 and 195 will reinforce
that separation. The commission and its
determination committees will act as an
independent and impartial tribunal when they rule
on complaints.
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Amendment 212 will permit the Scottish
Solicitors Discipline Tribunal to make rules
entitling or requiring persons to appear, or to be
represented, at any appeal from the council of the
Law Society on an unsatisfactory professional
conduct complaint against a solicitor, or in relation
to a direction requiring a solicitor to undertake
further training. That can be used to ensure, for
example, that the solicitor appears where required,
and that any individual complainer appears or is
represented where appropriate.
I move amendment 190.
Amendment 190 agreed to.
Amendments 191 to 198 moved—[Johann
Lamont]—and agreed to.
Schedule 4
16:45
Amendments 199 to 210 moved—[Johann
Lamont]—and agreed to.
Amendment 211 not moved.
Amendments 212 to 220 moved—[Johann
Lamont]—and agreed to.
The Deputy Presiding Officer: Group 34
concerns the disclosure of information by the
Scottish Legal Aid Board. Amendment 221, in the
name of the minister, is the only amendment in the
group.
Johann Lamont: Amendment 221 will update
the list of exceptions to the disclosure rule in
section 34(2) of the Legal Aid (Scotland) Act 1986.
It will enable employees of the board to provide
information
to
the
Scottish
information
commissioner for the purposes of section 50 of the
Freedom of Information (Scotland) Act 2002.
Without the amendment, the provision of
information for that purpose would constitute a
criminal offence under the 1986 act.
I move amendment 221.
Amendment 221 agreed to.
Amendments 222 and 223 moved—[Johann
Lamont]—and agreed to.
The Deputy Presiding Officer: That ends
consideration of amendments.
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Legal Profession and Legal Aid
(Scotland) Bill
The Deputy Presiding Officer (Murray Tosh):
The next item of business is a debate on motion
S2M-5223, in the name of Cathy Jamieson, that
Parliament agrees that the Legal Profession and
Legal Aid (Scotland) Bill be passed.
16:47
The Deputy Minister for Justice (Johann
Lamont): I thank the Justice 2 Committee for its
thorough consideration of the Legal Profession
and Legal Aid (Scotland) Bill. A number of
refinements were made to the bill at stage 2 and I
thank the committee members for their careful
consideration of the issues. There is no doubt that
a consensual approach was taken early on—
perhaps my late involvement did not tamper too
much with that.
The bill has attracted much interest and
comment from stakeholders, MSPs and the media.
Although the Executive may not have agreed with
all the concerns that have been raised or all the
suggestions that have been made, we have
listened carefully to what was said. There is clear
evidence of a dialogue throughout the process and
of movement and development as the bill has
progressed through Parliament, which gives the lie
to the false notion that the Executive introduces
bills and then repels all boarders who wish to
change them. In particular, we have taken on
board concerns about the inequity of applying the
complaints levy to all complaints, whether they are
upheld or not. We have also taken seriously the
questions that were asked about the bill’s
compatibility with the European convention on
human rights so, to strengthen the bill, we have
taken action to reinforce the Scottish legal
complaints commission’s independence and
provide a right of appeal.
The bill strives to build a new working
relationship between practitioners and their clients.
I believe that it now strikes the right balance in
respecting the rights of both. A strong,
independent and well-regulated legal profession in
which the public have confidence is one of the
cornerstones of the justice system. When they use
lawyers, consumers need to understand their
rights, the level of service that they can expect and
their own responsibilities. When things go wrong,
an effective process must be in place to ensure
that the right remedies and redress are available
and are provided quickly.
The need to reform the current arrangements for
handling complaints was originally highlighted in a
report by the previous Justice 1 Committee in
2002. That committee’s diagnosis was reinforced
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by the public response to the Executive’s
consultation paper last year. The Legal Profession
and Legal Aid (Scotland) Bill takes forward the
agenda for change by proposing a quick, efficient
and consumer-friendly way of resolving disputes
when people who have genuine complaints have
been unable to resolve their complaints directly
with their lawyers.
The bill will set up the Scottish legal complaints
commission, which will be an independent
complaints-handling body that will act as a single
gateway to receive complaints against members of
the legal profession and which will handle them
impartially, transparently and efficiently. That core
proposal has been broadly supported; indeed,
Parliament overwhelmingly endorsed the general
principles of the bill following the stage 1 debate.
However, there have been differences of opinion
on matters of process. I understand that, at stage
2, there were a number of lively debates on a
variety of issues, such as the appointment and
dismissal of the commission’s board members,
powers of enforcement for the commission’s
recommendations and the appropriate maximum
level of compensation for complainers.
However, the most controversial issue that was
debated at stages 2 and 3 was the bill’s
compliance with the European convention on
human rights. Many members will be aware that
the legal profession expressed concerns at stage
1 about how the bill would provide for the
independence and impartiality of the commission.
Notwithstanding the fact that the Presiding Officer
certified that the bill is ECHR compliant and that
the Executive was, and remains, assured of the
bill’s compliance, further concerns were expressed
at stage 2 and today. Although the Executive does
not accept the legal argument that was put
forward, several amendments were lodged for the
purpose of reinforcing the independent status of
the commission as a regulatory body in a
specialised area of consumer complaints handling.
In particular, we introduced several measures to
ensure compliance with article 6 of the ECHR and
we removed ministers’ powers to issue general
directions to the commission. I add that there was
never any intention to use those powers to
influence the commission’s decisions, although
they could have been seen as enabling ministers
to do that.
We also clarified the appointments provisions to
make it clear that appointments are for a fixed
period, and we secured a consultative role for the
Lord President of the Court of Session on the
appointment of board members. The Lord
President will also now have a role in dismissal of
the members and chair of the board. The bill
already required the commission to make rules
about its practice and procedures, and we lodged


448

30608

amendments to require that the Lord President be
consulted on those rules.
We also lodged an amendment to reinforce the
demarcation
between
the
commission’s
investigative function on the one hand and its
determination function on the other. That
amendment makes it clear that the determination
committee cannot include any person who has
been involved in earlier consideration of the
complaint.
We acknowledged the concern that the practice
of the commission in fixing awards may differ from
that of other courts, so we made it clear in the bill
that the commission must, in considering levels of
awards, take account of levels of damages that
have been awarded by the courts in similar
circumstances.
Finally, the legal profession called for a full right
of appeal of the commission’s decisions to the
court, again for ECHR reasons. We considered
that carefully, and we accepted the need for a right
of appeal. However, I emphasise that an appeal
will proceed only with the leave of the Court of
Session. That will ensure that only cases in which
there are substantial grounds for appeal will
proceed. We recognise that, for the new
complaints handling system to work effectively, it
must secure the confidence of both the users and
providers of legal services. It must also be based
on a secure statutory foundation. I hope that in
developing the package of measures, we have
reinforced the bill’s ECHR compatibility and
reassured the legal profession of the commission’s
independence.
Those were the concerns of the legal profession,
but I remind everyone that the central aim of the
bill was to put the users of legal services at the
heart of regulatory arrangements. People seek
legal advice at critical times in their lives, so
lapses from high standards, however rare they
are, can have severe consequences for clients.
The people of Scotland have the right to complain
in such circumstances, and they deserve to have
their complaints dealt with quickly, efficiently and
transparently. When a complaint is upheld,
redress needs to be appropriate and delivered
swiftly.
There was discussion both at stage 2 and this
morning about the appropriate level of
compensation for service complaints. The Justice
2 Committee questioned the basis for the
maximum of £20,000 in the bill. We responded by
saying that the figure is necessary to ensure that
the commission can consider as many complaints
that involve low-level negligence as possible. At
present, all cases involving negligence must be
pursued through court action, regardless of the
amount of damages that is sought. It is vital for
access to justice that ordinary people can pursue
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a complaint involving low-level negligence without
facing the uncertainty and expense of a court
action. That is why we resisted attempts to have
the figure lowered.
It is also important that clients receive full
redress for what they have lost and all that they
have suffered. That is why we resisted calls for the
£20,000 limit to represent a cap that also covers
other measures of redress, such as the limitation
of fees or the cost of rectification. The maximum
level of compensation will be £20,000, and the
sum will be in addition to the value of the other
remedies available. As we have said, the figure is
a maximum—any anxieties on the part of the
profession that it might become an average level
of award are completely unfounded.
On the legal aid provisions, the bill will also
implement some of the key recommendations from
our “Advice for All” consultation where amendment
of the Legal Aid (Scotland) Act 1986 was required.
The changes are part of a range of improvements
that will pave the way for the development of a
more flexible and proactive system of publicly
funded legal assistance. We want to progress to a
system in which unmet needs can be identified
and addressed in a co-ordinated way and in which
advice can be provided by whoever is best
equipped to do so.
In the stage 1 debate, Hugh Henry announced
that he had asked the Scottish Legal Aid Board to
set up a network of solicitors who are employed by
the board to provide civil legal assistance where
there are gaps in private sector provision. I am
delighted to announce that that project is now
under way. In response to the difficulties that
some applicants have encountered in finding
solicitors who will deal with domestic abuse cases
in the Highlands and Islands, the board has
advertised for a solicitor to provide that service.
The key focus will be work with local organisations
and women who have experienced domestic
abuse. I know that that news will be welcomed in
particular by Maureen Macmillan, who raised the
issue with Hugh Henry and the chief executive of
the legal aid board.
We have listened to the views that were
expressed by stakeholders in response to our
formal consultation and during discussions that
were arranged by officials while the committee
took evidence at stage 1. That is why we lodged
amendments at stage 2, including amendments to
provide SLAB with a grant-funding power. That is
not only to provide another funding stream for
advice provision, but to give SLAB a strategic tool
that it can use to help develop and support
provision in areas where the problems are more
fundamental than mere unavailability of advisers.
We have also listened to views that were
expressed by committee members during their
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thorough consideration of the bill, and by John
Swinney and Bill Aitken, who diligently attended
the stage 2 meetings and contributed to the
discussions. In response to an issue that was
raised by Bill Aitken, we lodged an amendment at
stage 3 to require the code of practice for
registered advice organisations to include
arrangements for complaint handling.
We are committed to ensuring access to justice.
It is important to recognise that the vast majority of
legal aid provision comes from hard-working
solicitors in private law firms. It is therefore
important that we continue to monitor the legal aid
system and its remuneration levels to ensure that
an adequate supply of solicitors provide this
crucial service. A report by SLAB—with the Law
Society and the Executive—indicates that the civil
legal aid reforms that were introduced in October
2003 and in 2004 are operating reasonably well,
but it also identifies areas in which we could make
further improvements.
We hope to be able to introduce regulations
soon, which will make important changes to the
civil block-fee system, which will improve both
flexibility and the reward for solicitors. Although I
am sure that that will be welcomed, I have asked
my officials to work with SLAB in the new year to
review the overall level of fees that are payable to
solicitors in civil legal aid cases, given that the new
system was introduced in 2003. We will also
review the financial eligibility rules for legal aid to
ensure that it is not only the best and worst-off
people in our society who can receive help to get
their legal problems resolved.
There has been a great deal of interest in the bill
from the legal profession, members of the public,
MSPs and consumer interests. I thank everyone
for contributing their ideas, expressing their
concerns and challenging the bill’s provisions in a
positive and rigorous way. I believe that the bill
strikes the right balance in dealing with complaints
in a way that is fair and accountable to all parties.
It incorporates safeguards to reassure the
profession that the Scottish legal complaints
commission will act in a reasonable way in
handling complaints. Equally important is that the
provisions in the bill will give a voice to consumers
and provide them with an opportunity to work with
the legal profession in raising the standard of legal
service provision in Scotland.
I thank again all those who have been involved,
in particular the bill team, who had to deal not only
with a very complicated bill but with a new minister
at a very late stage. Their tolerance of me was
very much appreciated.
I move,
That the Parliament agrees that the Legal Profession and
Legal Aid (Scotland) Bill be passed.
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The Deputy Presiding Officer: I am minded to
accept a motion without notice to bring forward
decision time to 5.30 pm.
Motion moved,
That, under Rule 11.2.4 of Standing Orders, Decision
Time on Thursday 14 December be taken at 5.30 pm.—[Ms
Margaret Curran.]

Motion agreed to.
16:57
Mr Kenny MacAskill (Lothians) (SNP): I pay
tribute to the minister’s endeavours today. I concur
with the tribute that the minister paid to everyone
in the bill team.
The bill has been a long time coming. As the
minister correctly pointed out, the issue was
considered by the Justice 1 Committee at the start
of the millennium. At that stage, the perception
was that it would be a simple case of taking
matters from the Law Society and creating an
independent body. It has become clear that the
issue is highly complex, for a variety of reasons.
The issue is difficult, as we must balance
various rights. We must consider not only the
profession that we seek to have some regulation
of—rather than its being self-regulated—but the
requirement to balance rights within the profession
and elsewhere. Also, the situation is fluid, which is
perhaps shown by the fact that in addition to
establishing the commission, we are addressing
the provision of legal services. The legal
profession is changing as we speak. It is important
that we address that.
Some aspects of the bill may not work out in
practice because of issues that we have not
foreseen. We will have to consider and return to
them, but it is to the credit of the Law Society that
it accepted, perhaps belatedly, that the situation
could not go on as it was and that there had to be
an independent, impartial body. It was no longer
acceptable to the general public or to the body
politic that it said that it was a well-run, wellregulated profession that could self-regulate. It
may well be such a profession—I think that all
members concede that the number of people who
err and fall below the high standards that are set
by the Law Society are few—but there have been
instances when matters have not been dealt with
appropriately. There are occasions when the
conduct of solicitors and the service that they
provide are not appropriate. Those matters must
be considered. It is clear that there has been
division on the issue, but we must regulate.
I hope that the matters that have been raised
today will be addressed. John Swinney was right
to say that the provision of a right of appeal
against a decision of the Scottish legal complaints
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commission creates problems. We have acted
correctly in trying to ensure that there is a focused
approach, but we should warn the legal profession
that it must not abuse the system. If complaints to
the commission become just one part of the
process because practitioners who do not like the
decision will appeal, thereby dragging the process
out and imposing financial constraints on people
who complain about service, the Parliament will
review the situation. It is not the Parliament’s will
or understanding that such an outcome is the
intention of the amendment that was agreed to
today. The Executive was correct to accept
amendment 3 on the basis that appeals would be
allowed in limited circumstances and that that
approach would preserve rights rather than create
a perverse situation that could be abused.
It did not take the wisdom of Solomon to support
amendment 1, which would have reduced the
maximum compensation payable from £20,000 to
£15,000, but the Executive did not support it.
Although we regret that the amendment was not
agreed to, it is disingenuous of people in the legal
profession to suggest that the maximum fine will
always be imposed.
When I was a practising solicitor many years
ago, people would come in to discuss an offence
that might carry a level 5 fine, which could be a
significant amount—£3,000, £5,000 or even
£10,000. I would say, as would any sensible
solicitor worth their salt, “Don’t be silly. You will not
be fined the maximum amount; you will be
required to pay a fine that is reasonable given your
circumstances and the offence you committed.” I
would prefer the maximum compensation to be
£15,000, but the profession’s fears should be
allayed—practitioners will not pay a mandatory
amount of £20,000. A balance will be struck and
matters will be resolved.
We must acknowledge that circumstances have
changed. The profession was quite right to accept
that the current system could not continue,
although I still receive letters from solicitors who
seem unaware that the body that represents them
has acknowledged that there should be an
independent commission. Those solicitors must
deal with their representatives; we have
addressed the matter today. We trust and hope
that we have got the balance right but we
acknowledge that the profession will change as
society changes. If the new system does not work,
we will review it.
We welcome the changes to the legal aid
system, which were vastly overdue. There are
significant problems and I do not think that we
have seen the last of changes to the system, but
that is a matter for another day. In the meantime,
we commend the bill and are happy to support it.
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17:02
Mr David Davidson (North East Scotland)
(Con): I joined the Justice 2 Committee as
convener on day 1 of stage 2 of the bill, which
gave me a real introduction to the trenches in the
front line—I had to read hundreds of submissions.
I pay tribute to all the people who sent evidence to
the committee at an early stage and wrote copious
amounts of mail to us thereafter—demonstrating
that people acknowledge the usefulness of the
work of the Parliament and its committees.
I thank the committee clerks and the former
Deputy Minister for Justice, Hugh Henry, who
provided much help to the committee during its
initial consideration of the bill. I welcome the new
Deputy Minister for Justice’s continuation of the
open dialogue that the committee and the
Executive have had throughout the bill’s progress.
I hope that such dialogue continues as other
parliamentary committees consider all the
forthcoming proposed legislation.
In thanking the people behind the scenes, I
mention the bill team, who played a vital role. I
was very saddened to hear that Andrew Dickson,
who was the bill team leader during the early part
of the bill’s progress, died last week. I believe that
he was a devoted and respected civil servant. We
send our regards and sympathy to his family.
The Conservatives have acknowledged for a
long time that the legal complaints system needed
to be modernised. There was a need for balance,
to ensure not only that complainers’ rights were
guaranteed but that there was a fair deal for
practitioners who were complained against. We
are not completely satisfied that our concerns on
the ECHR are past us yet, but what ministers have
done has taken us pretty well there. I look forward
to the roll-out of that provision.
The point that Kenny MacAskill and others,
including the minister, made about £20,000 being
the
maximum
compensation
payable
is
important—one need only look at what happened
in Northern Ireland, with its compensation limit of
£3,500 and the fact that Scotland has only recently
moved its figures. We have to ensure that there is
no public doubt that £20,000 is not a given. It is
not the level of most of the settlements that have
been made.
We welcome the legal aid changes. People in
small communities and remote areas find it
particularly difficult to get access to legal aid
through a solicitor. We welcome what has
happened on the voluntary sector front, as long as
the sector is properly funded, accountable and
accredited.
I turn to appeals without leave of the court. We
accept that that is what the minister has done—
she has moved a long way since the bill was
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introduced, at which time there was no thought
whatever of an appeal system. We also welcome
the new role of the Lord President. We on the
Conservative benches like practical legislation—
legislation that works—but we want to ensure that
there is public confidence in it and transparency in
all the processes.
Huge regard was paid to the evidence that we
received—some of which we may have to return
to—including that of the in-house lawyers, who
may not continue to pay their Law Society
registration if there is no requirement to do so.
That could lead to the loss of members. A critical
mass is required—all this has to be funded. I hope
that ministers are mindful of that.
Solicitors in small practices may decide that they
are not prepared to take on anything that seems
risky—perhaps because the £20,000 limit has led
to a lack of confidence. I hope that that will not
deprive people of access to legal services.
That said, I thank the Executive for the treatment
that the Parliament and the committee have had
during the passage of the bill. I thank everyone
concerned. We will, at last, be able to support the
bill, because of the work of the minister and her
team.
17:07
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I will refer to the debate at
stage 1 and to the committee’s stage 1 report. The
main areas of consideration at that stage have
been substantially addressed, both at stage 2 and
today. There were three main considerations: that
the bill would put at risk small solicitor firms, in
respect of which there is a higher than average
complaint rate; that the commission would not
operate in a fair, transparent or accountable way;
and that the absence of an appeal mechanism
could lead to ECHR concerns and issues of
fairness for the complainer and the solicitor who is
the subject of the complaint.
Before I explore those considerations, I will
touch on a series of questions that can be seen as
a test of the bill. First, will the bill make it easier for
someone who believes that they have received
inadequate service from a solicitor to make a
complaint? Secondly, will the process be quicker
than it is at present? Thirdly, will the complaint be
concluded fairly and in a straightforward manner
that is easy for the complainant to understand?
Finally, will the process be much less expensive
than using the courts? In short, does the bill
address the deficiencies of the current system,
which relies almost wholesale on the Law Society?
From the committee’s stage 1 report, one can see
that the short answer is yes. The Executive has
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reinforced that conclusion by addressing the
concerns that were raised at stage 1.
It is appropriate to recognise the work of my
committee colleagues and that of other members
such as John Swinney—whose contribution has
been mentioned in the debate—and Bill Aitken,
who took an active and constructive role in the
consideration of the bill. Indeed, their assistance to
the committee shows the value of having noncommittee members attend committee meetings at
stage 1 and stage 2. That does not happen often,
but their experience—from a constituency and an
experience perspective—was helpful.
The previous Deputy Minister for Justice listened
and responded genuinely to the debate. The new
Deputy Minister for Justice, who took office at a
developed stage of the bill, managed to gain a
remarkable grasp of the details of the bill at stage
2, as did our convener. The Executive’s
willingness to work with all the parties and take a
constructive view does it credit. It is good for the
Parliament and the public to see the democratic
process working constructively.
I want briefly to consider the areas that have
caused concern throughout passage of the bill.
The first relates to the concerns that were voiced
at stage 1 by solicitors who practise in an area in
which there is a higher than average rate of
complaints. Their main concern was that the
complaints process would not be fair for them, that
there would be no appeal and that the complaints
levy would be set at a 50:50 split to raise the
revenue, which would mean that it would be a de
facto fine. That was addressed at stage 2 and has
been further addressed at stage 3. That is
welcome.
There is concern about financing the
commission through the annual levy and the
retrospective complaints levy, but that is for the
commission to determine. It is incumbent on the
commission to develop a strong relationship with
the legal profession to ensure not only that there is
a proper processing of complaints but that there is
a proper relationship between it and the
profession. The changes that have been made in
that regard and in relation to the appeals
mechanism have made the bill stronger.
When we were faced with an alternative appeal
mechanism at stage 2, which involved an
automatic appeal to sheriffs, we decided that it
was not attractive. What we have agreed today is
attractive, as will be the more streamlined
approach for the complainer, which will be more
efficient, cheaper and better. That is a good
definition of the bill that I hope we will pass at half
past five.
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17:11
Bill Butler (Glasgow Anniesland) (Lab): I
record my appreciation of the sterling support that
the clerking team and the Scottish Parliament
information centre have given the committee.
No one would disagree that, in recent years, the
public’s confidence in how the system deals with
complaints about lawyers has declined. Despite
some changes that were made by the Law
Society, doubt remains in the minds of citizens. To
be frank, there is a public perception that
complaints are not dealt with in an unbiased way
and that the odds are stacked against individual
complainers.
If we pass the amended bill that is before us, I
believe that public confidence can be won back. I
welcome the fact that the commission will be led
by a board with a non-lawyer majority and a nonlawyer chair and will receive complaints about
lawyers that cannot be resolved at source. I
believe that that is sensible, as is the intention that
the commission should handle complaints about
inadequate professional services. I am also
content that responsibility for professional
discipline will remain with the legal professional
bodies and that the relevant discipline tribunals will
be involved because the commission will oversee
the manner in which such complaints are handled.
I believe that the Parliament’s decision to
support the Executive in maintaining £20,000 as
the maximum compensation when a services
complaint is upheld is correct. The minister was
correct when she said that the commission will
behave competently and professionally when it
decides compensation. I welcome the Parliament’s
decision.
The right of appeal against commission
decisions is much knottier. I thought that John
Swinney’s comments on the matter were eloquent,
sincere and detailed but, in the end, not
persuasive. Given that the amendment in the
name of my colleague, Ms Baillie, was eventually
passed nem con, I hope that, during the debate,
Mr Swinney took comfort in the clarification that Mr
Wallace and Mr MacAskill, among others, offered.
I am content that what was passed does not tilt
the balance in favour of the legal profession at the
expense of the individual citizen. If I had thought
for a moment that it did, I would not have
supported the amendments. I believe that the
amendments provide only the possibility of an
appeal to the Court of Session and that the
application for leave to appeal would need to be
sought from and granted by the Court of Session
before it could proceed. Appeal would be possible
only on the restricted ground that it does not
challenge the merits of a commission decision.
That is only right and proper. The commission will
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be party to any appeal. I concur with the minister’s
wise words this morning: the amendments
preserve the essence of the current policy and do
not undermine it.
The policy intentions behind the bill are vital to
its overriding aim of creating a system of justice
that is efficient, effective and accessible for all the
citizens of Scotland, and that is seen to be so.
17:15
Mr John Swinney (North Tayside) (SNP): I
thank the Government for introducing the bill and
the ministers for steering it through Parliament. I
imagine that the volume of correspondence that I
have passed to them on the subject might have
made the issues involved somewhat difficult to
avoid, but I am glad that we are having this
debate.
Mr Butler asked from where I took comfort.
Much as I hang on every word of Mr Wallace and
Mr MacAskill, I found the deputy minister’s
comments on appeals this morning particularly
clear and specific. I welcome the fact that she
went to great lengths to set out the fact that there
would not be a general, widespread right of
appeal, and that it would apply only in limited
circumstances.
The bill contains many desirable and welcome
provisions. I hope that it will create a new
atmosphere in the way the minority of individuals
who have a bad experience of solicitors find
recourse through the system.
I hope that the bill will create recognition in some
of the professional organisations that there has to
be a cultural shift in their outlook on the world. We
see that in some organisations, but not in others. I
was intrigued by an interview that the chief
executive of the Law Society of Scotland gave to
The Herald on 30 October, in which he said, in
relation to the provisions of the bill that would
provide the commission with oversight of the
master policy:
“If they try to do this, I believe the insurers and the
Financial Services Authority will tell the Scottish Parliament
to take a hike.”

If I were to capture a sentence that illustrates the
cultural shift that is required, it would be that one.
We are living in a different world. We are living in
an age when the consumer in every walk of life
has every right to expect the highest standard of
service from any organisation. I hope that the bill
will lead to a cultural shift in some of the
organisations that have been far from responsive
to some of the changes that have taken place in
consumer attitudes in the past.
I hope that the bill will achieve the objectives
that the Government has set, which I think
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recognise that there has been a problem in the
design of the system. The Government has made
a serious attempt to tackle that problem. I hope
that in passing the bill later this afternoon, we will
see public confidence in the legal system begin to
be rebuilt over a period of time and that
consumers can achieve the satisfaction to which
they are entirely entitled.
17:18
Colin Fox (Lothians) (SSP): As other members
have said, there were many issues for the Justice
2 Committee to consider in scrutinising this 80page bill, which was probably dwarfed by the
hundreds of submissions from throughout the
country that we had to read.
In the three minutes that I have, I will address
just two aspects of the bill: the need for greater
public confidence in the complaints system and
widening access to justice. The Executive
introduced the bill, which I welcome, in response
to the overwhelming demand from the public for a
legal complaints system that they can trust and on
which they can rely for a quick and fair resolution
to their reasonable concerns. The current selfregulatory procedure is disliked and criticised
because it is seen as the Law Society of Scotland
and the Faculty of Advocates investigating
themselves. It is also seen as cumbersome, costly
and weighted against the interests of consumers.
I acknowledge that the Executive introduced the
bill on that basis. However, the public’s preferred
option in the initial consultation of a wholly
independent commission dealing with all
complaints is not among the options before us in
the bill. That is a mistake, because we will still get
a sense that, as the Scottish Consumer Council
put it, the system
“needs to put the users of legal services at the heart of the
regulatory arrangements.”

I am not sure that the bill achieves that. As Linda
Costelloe Baker, the outgoing Scottish legal
services ombudsman, said when she appeared
before the Justice 2 Committee to vent her
frustration, the remit of the commission will be
limited to addressing complaints of poor service.
The rights of advocates and solicitors to selfregulation should be scrapped. The commission
will not, however, be the regulator of the adequate
practice of the profession. We will move from selfregulation to partial co-regulation. The minister
was right to acknowledge the unease about the
separation of conduct and service complaints, but
we will see how that develops in due course.
My final point is on the evidence that the
committee heard about the huge unmet demand
for legal advice. We received a great deal of
evidence that the cost of accessing even basic
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assistance is prohibitive to many people, so the
provisions that will increase people’s access to
advice and low-level assistance are particularly
welcome.
I again draw the minister’s attention to
paragraph 233 of the Justice 2 Committee’s report
on the bill, which highlights the need to commence
the provisions in sections 25 to 29 of the Law
Reform (Miscellaneous Provisions) (Scotland) Act
1990 to provide more choice and legal protection
for consumers. The fact is that those provisions
have not been commenced in 17 years. The
Executive has made a commitment to commence
the provisions in March, before the dissolution of
Parliament, and I hope that it does so.
The Scottish Socialist Party will support the bill
at decision time, even though we would have
preferred all complaints to be handled by the
Scottish legal complaints commission.
17:21
Bill Aitken (Glasgow) (Con): The fact that the
bill is a completely different animal from what
appeared at stage 1 is a good advertisement for
the parliamentary process. I pay tribute to the
Justice 2 Committee, under the able convenership
of David Davidson, and to the Executive, which
listened and acted.
We had two principal concerns about the bill.
One was about the appeals system and the other
was about the independence of the new body and
how it will be set up. The Executive has not moved
as far as we would have liked on those matters,
but it certainly listened and reacted. It has
reassured us to the extent that we can vote to
pass the bill today.
It is important to recognise that the bill is about
service complaints and not about embezzlement
or negligence. In the case of embezzlement, in
addition to any criminal sanction, the indemnity
fund will kick in, and in the case of negligence,
acts such as a failure to lodge a reparation action
timeously or the purchase of a house without a
proper title will result in professional indemnity
insurance kicking in. The limit that has been put on
service complaints is indicative of the fact that, in
most cases, they are not terribly serious, but they
cause considerable concern and irritation along
with some hardship to those who make
complaints.
The legal profession must think that it is being
selected for special treatment. People have
problems with plumbers, electricians and joiners
as well, and I look forward to a plumbing and
electrical trades (Scotland) bill being lodged at
some distant time. However, the Legal Profession
and Legal Aid (Scotland) Bill is a job well done and
it reflects well on all concerned, particularly the
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Deputy Minister for Justice and her predecessor.
We will vote for the bill in a few moments’ time.
17:23
Mr Stewart Maxwell (West of Scotland) (SNP):
I add my thanks to those of other members who
were on the Justice 2 Committee during stages 1
and 2. I thank the clerks and my fellow committee
members, who worked hard in examining the bill,
and I also thank the committee’s adviser. I do not
know whether anyone else mentioned the adviser
we had at stage 1, but I would certainly like to
thank them.
One of the most important aspects of the
debate, certainly at stage 1 and particularly at
stage 2, was about the maximum level of
compensation, which the bill sets at £20,000. It is
important to emphasise yet again that that is not
the normal level, but the maximum level. As Mr
MacAskill said, we do not have punitive damages
in this country. Instead, the sum that is awarded
represents compensation for loss. The truth of
what the bill is about was lost in some of the
rhetoric during the early stages of the bill. I hope
that the profession now understands what the bill
is about, rather than the fear stories that were put
about regarding the £20,000 level.
The need for an appeals process was much
debated at stage 1 and, particularly, at stage 2.
Although it was an interesting debate, there has
been a welcome outcome in the fact that we now
have an appeals process. After listening to the
evidence, I felt that there was a solid case for an
independent appeals process. I hope that it will
assuage some of the fears that have been raised
about ECHR compliance, and I welcome the
comments on the bill’s ECHR compliance that the
minister made earlier.
It is interesting that so little has been said today
about the separation of service complaints and
conduct complaints. Perhaps we talked ourselves
out on that matter at stages 1 and 2, although
Colin Fox raised the issue again today. I think that
we will have to wait and see how that works out. If
there is a problem later on, we will perhaps have
to reconsider it; however, I think that we have got
the balance just about right.
Bill Butler emphasised the important fact that the
board will have a non-lawyer majority. That is
central to the whole shift in culture that my
colleague, John Swinney, mentioned. I echo his
comments on that. It is very important that we
have that cultural shift and move away from the
problems that we have had with some lawyers in
the past. It is broadly accepted by most people
that it was time for a change to an independent
complaints commission. That is an important shift,
and it is time that we introduced that measure.
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The underlying principle is that an efficient and
effective lawyer should welcome a process that
targets the small minority—I emphasise the fact
that it is a small minority—of lawyers who are
failing their clients. I hope that the bill will assist in
raising standards in the legal profession, and I am
glad to support it.
17:26
The Minister for Justice (Cathy Jamieson):
Like Kenny MacAskill, I recognise the fact that the
bill has been a long time in the making. I thank the
parliamentary committees—not just in this
Parliament, but in the previous Parliament—for all
their work in bringing the bill to fruition. I also
commend the committee clerks for their hard work
in ensuring that business was conducted sensibly
and timeously.
I thank in particular the bill team, who have done
a tremendous amount of work. As has been
mentioned, the bill team leader, Andrew Dickson,
unfortunately took ill during the preparation of the
bill and, after a short illness, sadly passed away. I
am sure that the chamber will want to send
condolences to his wife, Wilma, and his family in
advance of the funeral tomorrow. Thanks are also
due to Louise Miller for stepping in to lead the bill
team and bring the bill here today.
Thanks should also go to the former Deputy
Minister for Justice, Hugh Henry, who pursued
various issues in the bill with zeal and passion,
and to Johann Lamont for coming to a complex
and technical bill at a late stage. However, it was
pretty much certain that anybody who could
manage the Planning etc (Scotland) Bill would be
able to manage this one.
It is important to recognise that we are generally
served well by members of the legal profession.
The number of complaints about the services that
they provide is very low in the context of the
overall volume of business that they transact on
behalf of their clients. It is largely thanks to the
profession that Scotland enjoys such a high
international reputation for a justice system that is
based on fairness and integrity.
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confidence that they are represented where it
matters most—at the decision-making level.
It is important that the legal profession and its
clients will now have the opportunity to form a true
partnership in which they can work together to
resolve disputes at the local level. The bill
encourages lawyers and their clients to resolve
problems at source. When that has not been
possible, the commission will provide a quick,
user-friendly and fair system of complaints
handling.
We have had a robust debate about the bill’s
ECHR compliance. We have listened carefully, as
we always do. As justice ministers, we have prided
ourselves on ensuring that we have listened to
Parliament. I am confident that the bill is ECHR
compliant and that our amendments reinforce the
commission’s impartiality and independence,
particularly through including a procedure for
appeal on restricted grounds against a
commission decision. That was a sensible way
forward that will achieve the correct balance.
The bill will change several aspects of legal aid.
I hope that people will in particular welcome the
progress that Johann Lamont talked about on the
new network of solicitors whom the Scottish Legal
Aid Board will employ to provide civil legal
assistance where gaps exist in private practice. As
Kenny MacAskill said, we will need to consider
other issues in due course. That is for another
time.
I am glad that we have reached consensus on
the bill in Parliament. That sends a strong and
powerful message to the legal profession and to
consumers that they can have confidence in what
we are doing and we will have confidence that
they will make progress. I hope that that support
will be translated into votes.

Nevertheless, we know that things go wrong,
and not just from the letters in John Swinney’s
mailbag, over which we have had robust
exchanges concerning specific cases, and from
the examples that have been brought to me by
other MSPs from their casework. The Galloway
Gazette, the local newspaper in the south-west of
Scotland, also undertook a campaigning role at
one stage in the process. That is why we have
produced a bill that will create an independent
commission chaired by a non-lawyer and with a
non-lawyer majority. That will give consumers
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Legal Profession and Legal Aid (Scotland)
Bill
[AS PASSED]

5

An Act of the Scottish Parliament to establish the Scottish Legal Complaints Commission; to
make provision as regards complaints against members of the legal profession in Scotland and
other matters concerning the regulation of that profession; to make provision in connection with
the administration of the Scottish Legal Aid Fund, including a register of advice organisations in
connection with advice and assistance; and for connected purposes.

PART 1
THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Establishment
1
10

The Scottish Legal Complaints Commission
(1)

There is established a body to be known as the Scottish Legal Complaints Commission
(referred to in this Act as “the Commission”).

(2)

Schedule 1 makes further provision about the status, constitution, proceedings etc. of the
Commission.
Conduct or services complaints against practitioners

15

2

Receipt of complaints: preliminary steps
(1)

Where the Commission receives a complaint by or on behalf of any of the persons
mentioned in subsection (1A)—
(a) suggesting––

20

(i)

professional misconduct or unsatisfactory professional conduct by a
practitioner other than a firm of solicitors or an incorporated practice;

25

(ii) that a conveyancing practitioner or an executry practitioner has been
convicted of a criminal offence rendering the practitioner no longer a fit
and proper person to provide conveyancing services as a conveyancing
practitioner or, as the case may be, executry services as an executry
practitioner,
SP Bill 56B
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(a complaint suggesting any such matter being referred to in this Part as a
“conduct complaint”);
(b) suggesting that professional services provided by a practitioner in connection with
any matter in which the practitioner has been instructed by a client were
inadequate (referred to in this Part as a “services complaint”),

5

it must, subject to subsection (1B) and sections 2A and 3 and any provision in rules
made under section 23(1) as to eligibility for making complaints, take the preliminary
steps mentioned in subsection (2).
(1A) The persons are—
(a) as respects a conduct complaint, any person;

10

(b) as respects a services complaint—
(i)

any person who appears to the Commission to have been directly affected
by the suggested inadequate professional services;

(ii) the Lord Advocate;
(iii) the Advocate General for Scotland;

15

(iv) any judge (including a sheriff);
(v) the Auditor of the Court of Session;
(vi) the Auditor of any sheriff court;
(vii) the Scottish Legal Aid Board;
(viii) any relevant professional organisation.

20

(1B) The Commission is not to take the preliminary steps mentioned in subsection (2), and is
not to take any further action under any other provision of this Part, in relation to any
element of a conduct complaint which is about a practitioner acting in a judicial capacity
in a court or tribunal specified by order by the Scottish Ministers.
(2)

25

The preliminary steps are—
(a) to determine whether or not the complaint is frivolous, vexatious or totally
without merit;
(b) where the Commission determines that the complaint is any or all of these things,
to—
(i)

30

reject the complaint;

(ii) give notice in writing to the complainer and the practitioner that it has
rejected the complaint as frivolous, vexatious or totally without merit (or
two or all of these things).
2A
35

40

Existence of specified regulatory scheme
(1)

Where any element of a complaint referred to in section 2(1) is capable of being dealt
with under a specified regulatory scheme, the Commission is prevented from dealing
with the element but only to the extent that the element is capable of being dealt with
under the specified regulatory scheme.

(2)

Where the circumstances referred to in subsection (1) apply, the Commission must give
notice in writing to that effect to—
(a) the complainer and the practitioner;
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3

(b) such other persons as may be specified by the Scottish Ministers by order.
(3)

Notice under subsection (2) must specify under which specified regulatory scheme the
Commission considers the element is capable of being dealt with.

(4)

Where the circumstances referred to in subsection (1) apply, notice under subsection (2)
must in addition specify that the fact that the Commission is prevented by subsection (1)
from dealing with the complaint to the extent that the complaint is capable of being dealt
with under the specified regulatory scheme does not prevent the Commission taking the
preliminary steps referred to in section 2(2) and dealing with the complaint under any
provision of this Part to the extent that it is able.

(5)

In this section “specified regulatory scheme” means a scheme specified as such by the
Scottish Ministers by order.

5

10

3

Complaint not made timeously or made prematurely
(1)

Where a complaint referred to in section 2(1) is not made timeously, the Commission is
not to take the preliminary steps referred to in section 2(2) in relation to it, and is not to
take any further action under any other provision of this Part (except this section), in
relation to it.

(2)

Where a complaint referred to in section 2(1) is made prematurely, the Commission
need not take the preliminary steps referred to in section 2(2) in relation to it, and need
not take any further action under any other provision of this Part (except this section), in
relation to it.

(3)

For the purposes of subsection (1), a complaint is not made timeously where—

15

20

(a) rules made under section 23(1) fix time limits for the making of complaints;
(b) the complaint is made after the expiry of the time limit applicable to it;
(c) the Commission does not extend the time limit in accordance with the rules.
25

(4)

For the purposes of subsection (2), a complaint is made prematurely where—
(a) the complainer has not previously communicated the substance of it to the
practitioner, the practitioner’s firm or, as the case may be, where the practitioner
is an employee of another practitioner that other practitioner (referred to in this
Part as the “employing practitioner”) and given the practitioner, the firm or the
employing practitioner what the Commission considers is a reasonable
opportunity to deal with it;

30

(b) rules made under section 23(1) either—
(i)

(ii) do provide for such circumstances but none is applicable in relation to the
complaint.

35

40

do not provide for circumstances in which the Commission will take the
steps and further action referred to in that subsection; or

(5)

Where the circumstances referred to in subsection (1) or (2) apply, the Commission
must give notice in writing to the complainer and practitioner to that effect.

(6)

Where the circumstances referred to in subsection (2) apply, notice under subsection (5)
must specify whether or not the Commission is proceeding to take the preliminary steps
referred to in section 2(2).
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4

Determining nature of complaint
(1)

Where the Commission proceeds to determine under section 2(2) whether a complaint is
frivolous, vexatious or totally without merit and determines that it is none of these
things, it must determine whether the complaint constitutes—
(a) a conduct complaint;

5

(b) a services complaint,
including whether (and if so to what extent) the complaint constitutes separate
complaints falling within more than one of these categories and if so which of the
categories.
(2)

10

Where it appears to the Commission that the complaint may constitute both—
(a) a conduct complaint; and
(b) a separate services complaint,
it must consult, co-operate and liaise with the relevant professional organisation and
have regard to any views expressed by the organisation on the matter before making a
determination under subsection (1) as respects the complaint.

15

(3)

5

A relevant professional organisation must co-operate and liaise with the Commission in
relation to subsection (2).
Complaint determined to be conduct complaint
Where, or to the extent that, the Commission determines under section 4(1) that a
complaint is a conduct complaint, it must—

20

(a) remit the complaint to the relevant professional organisation to deal with (and
give to the organisation any material which accompanies the conduct complaint);
(b) give notice in writing to the complainer and the practitioner by sending to each of
them a copy of the determination and specifying—
(zi) the reasons for the determination;

25

(i)

that the conduct complaint is being remitted under this section for
investigation and determination by the relevant professional organisation;

(ii) the relevant professional organisation to which it is being remitted;
(iii) that the relevant professional organisation is under a duty under this Act to
deal with the conduct complaint.

30

6

Services complaint: notice
(1)

35

6A

Where, or to the extent that, the Commission determines under section 4(1) that a
complaint is a services complaint, it must give notice in writing to the complainer and
the practitioner by sending to each of them a copy of the determination and specifying
the reasons for the determination.
Services complaint: local resolution or mediation

(1A) This section applies where the Commission determines under section 4(1) that a
complaint by or on behalf of a person referred to in section 2(1A)(b)(i) is a services
complaint.
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(2)

5

Where the Commission considers that either—
(a) the complaint has been made prematurely (within the meaning of section 3(4)); or
(b) the practitioner, the practitioner’s firm or the employing practitioner has made no
attempt, or an insufficient attempt, to achieve a negotiated settlement with the
complainer,

5

the Commission may, by notice in writing to the complainer and the practitioner refer
the complaint back to the practitioner, the practitioner’s firm or, as the case may be, the
employing practitioner requesting that the practitioner, the firm or the employing
practitioner attempt to achieve such a settlement.
10

(3)

Where the Commission refers a complaint back to the practitioner, the practitioner’s
firm or the employing practitioner under subsection (2), it may, by notice in writing,
require the practitioner, the firm or the employing practitioner to give, before the end of
such period being not less than 21 days as the notice specifies, an account and
explanation of the steps which the practitioner, firm or employing practitioner has taken
to attempt to achieve a negotiated settlement.

(4)

Where the Commission considers it appropriate to do so, it may, by notice in writing to
the complainer and the practitioner, offer to mediate in relation to the complaint.

(5)

The Commission may enter into mediation in relation to a complaint only if both the
complainer and the practitioner accept the offer made under subsection (4).

(6)

The Commission must discontinue mediation in relation to a complaint if either the
complainer or the practitioner withdraws consent to the mediation and may do so in any
other circumstances; and, if mediation is discontinued, the Commission must give notice
in writing to the complainer and the practitioner of its decision.

15

20

7
25

Services complaint: Commission’s duty to investigate and determine
(1)

Where—
(a) the Commission does not refer a services complaint back to the practitioner, the
practitioner’s firm or the employing practitioner under section 6A(2) (because it
considers that the practitioner, firm or employing practitioner has made a
sufficient attempt to achieve a negotiated settlement);

30

(b) the Commission refers a services complaint back to the practitioner, the
practitioner’s firm or the employing practitioner under that section but—
(i)

no attempt to achieve a negotiated settlement takes place;

(ii) such an attempt takes place but is discontinued or a negotiated settlement is
not accepted by both the practitioner and the complainer;
35

(c) mediation by virtue of section 6A(5) in relation to the complaint—
(i)

does not take place;

(ii) takes place but is discontinued or the outcome of the mediation is not
accepted by both the complainer and the practitioner;
40

(d) the Commission determines under section 4(1) that a complaint by or on behalf of
any person referred to in sub-paragraphs (ii) to (viii) of section 2(1A)(b) is a
services complaint,
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the Commission must, subject to section 11(2) and (5), investigate the complaint and
after giving the complainer and the practitioner an opportunity to make representations,
subject to subsections (2) to (4), determine it by reference to what the Commission
considers is fair and reasonable in the circumstances.

5

(2)

Where the complainer is a person referred to in section 2(1A)(b)(i) the Commission
must, subject to subsection (3), propose to the practitioner and the complainer a
settlement as respects the complaint which it considers is fair and reasonable in the
circumstances.

(3)

Where the practitioner was, at the time the services were provided, an employee of an
employing practitioner, a proposal under subsection (2) to the practitioner and the
complainer must also be made to the employing practitioner.

(4)

Where the practitioner and the complainer, and where subsection (3) applies the
employing practitioner, accept a settlement proposed by the Commission under
subsection (2) as respects the complaint, the Commission is not to determine the
complaint under subsection (1).

10

15

8

20

Commission upholds services complaint
(1)

Where the Commission makes a determination under section 7(1) upholding a services
complaint, it may take such of the steps mentioned in subsection (2) as it considers fair
and reasonable in the circumstances.

(2)

The steps are, subject to subsection (2A)—
(a) to determine that the amount of the fees and outlays to which the practitioner is
entitled for the services provided to the client and to which the complaint relates,
is to be—
(i)

25

nil; or

(ii) such amount as the Commission may specify in the determination,
and to direct the practitioner to comply or secure compliance with such of the
requirements set out in subsection (4) as appear to the Commission to be
necessary to give effect to the determination;

30

(b) to direct the practitioner to secure the rectification at the practitioner’s own
expense of any such error, omission or other deficiency arising in connection with
the services as the Commission may specify;
(c) to direct the practitioner to take, at the practitioner’s own expense, such other
action in the interests of the complainer as the Commission may specify;

35

40

(d) where the Commission considers that the complainer has been directly affected by
the inadequate professional services, to direct the practitioner to pay compensation
of such amount, not exceeding £20,000, as the Commission may specify to the
complainer for loss, inconvenience or distress resulting from the inadequate
professional services;
(e) where the Commission considers that the practitioner may not have sufficient
competence in relation to any aspect of the law or legal practice, to report the
matter to the relevant professional organisation.
(2A) Where the practitioner was, at the time when the services were provided, an employee
(referred to in this section as an “employee practitioner”) of an employing practitioner—
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7

(a) a direction under subsection (2)(a), (b) or (c) must be to the employing
practitioner instead of the employee practitioner;
(b) a direction under subsection (2)(d)—
(i)
5

may be to and direct either the employing practitioner or, if the
Commission considers it appropriate, the employee practitioner to pay all
of the compensation directed to be paid under that subsection in relation to
the complaint concerned;

(ii) may be to and direct the employee practitioner to pay such part of the total
amount of compensation directed to be paid under that subsection in
relation to the complaint concerned as the Commission considers
appropriate and if it does so, must be to and direct the employing
practitioner to pay the remainder of the total amount;

10

(c) a copy of any report under subsection (2)(e) must be sent to the employing
practitioner.
15

(3)

The Commission must, in considering what steps to take under subsection (2), take into
account any—
(a) prior direction by it under subsection (2)(d) that the employee practitioner
concerned, or where section 8(2A) applies, the employing practitioner, pay to the
complainer an amount by way of compensation;
(b) award of damages by the court to the complainer;

20

(c) other compensation ordered (whether by determination, direction or otherwise) by
a tribunal or other professional body to be paid to the complainer,
in relation to the subject matter of the complaint.
(4)

The requirements referred to in subsection (2)(a) are to—
(a) refund, whether wholly or to any specified extent any amount already paid by or
on behalf of the client in respect of fees and outlays of the practitioner in
connection with the services;

25

(b) waive, whether wholly or to any specified extent, the right to recover the fees and
outlays.
30

(5)

Before making a determination in accordance with subsection (2)(a), the Commission
may submit the practitioner’s accounts for the fees and outlays to the Auditor of the
Court of Session for taxation.

(7)

The Scottish Ministers may by order, after consulting—
(a) the relevant professional organisations;

35

(b) such groups of persons representing consumer interests as they consider
appropriate,
amend subsection (2)(d) by substituting for the amount for the time being specified in
that subsection such other amount as they consider appropriate.
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8A

Fair and reasonable: matters to be taken into account by Commission
In considering what is fair and reasonable in the circumstances, the Commission is to
take into account the relevant law (including levels of damages awarded by courts in
similar circumstances) and relevant codes of practice, professional rules, standards and
guidance.

5

9

Services complaint: notice where not upheld or upheld
(1)

The Commission must give notice in writing of a—
(a) determination by it under section 7(1) not to uphold a services complaint;
(b) determination by it under that section upholding any such complaint;
(c) determination, direction or report by it under section 8(2),

10

to the complainer and every practitioner specified in it and, where section 8(2A) applies,
to the employing practitioner by sending to each of them a copy of the determination,
the direction or, as the case may be, the report.
(2)
15

9A

Where the determination is made by a determination committee by virtue of paragraph
13(1A)(d)(i) or, as the case may be, (ii) of schedule 1, notice under subsection (1) must
specify the reasons for the determination.
Services complaint: reports

(1)

The Commission may, if it considers it appropriate to do so in any particular case,
publish a report of—
(a) any mediation which has taken place by virtue of section 6A(5) in relation to a
services complaint, the outcome of which is accepted by both the complainer and
the practitioner;

20

(b) an investigation of a services complaint under section 7 and—
(i)
25

any settlement proposed under subsection (2) of that section as respects the
complaint, which is accepted as mentioned in subsection (4) of that section;

(ii) any determination of the complaint under subsection (1) of that section;
(c) a determination, direction or report under section 8(2).
(2)

A report under subsection (1) must not (unless the complainer consents)—
(a) mention the name of the complainer;
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the complainer.

30

(3)

A report under subsection (1) may only—
(a) mention the name of the practitioner complained of; or
(b) include any particulars which, in the opinion of the Commission, are likely to
identify the practitioner,

35

if the practitioner consents or the condition in subsection (4) is met.
(4)

The condition is that—
(a) the case is exceptional;
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9

(b) in the opinion of the Commission, it is in the public interest for the identity of the
practitioner concerned to be included in the report; and
(c) the Commission has given not less than 4 weeks notice in writing to the
practitioner that it intends to identify the practitioner in the report, specifying the
reasons for its decision.

5

10

10

Determination under section 7(1) or taking of steps under section 8(2): effect in
relation to proceedings
(1)

Neither the making of a determination under section 7(1) upholding a complaint, nor the
taking of any steps under section 8(2) may be founded upon in any proceedings.

(2)

A direction under section 8(2)(d) to a practitioner to pay compensation to a complainer
does not prejudice any right of the complainer to take proceedings against the
practitioner for damages in respect of any loss which the complainer claims to have
suffered; and any amount directed to be paid to the complainer under that section may
be taken into account in the computation of any award of damages made to the
complainer in any such proceedings.

15

11

Complaint appears during mediation or investigation to fall within different
category
(1)

20

Where a relevant professional organisation at any time during any mediation by it, or its
investigation, of a conduct complaint remitted to it under section 5(a) considers that it is
reasonably likely that the complaint (or any element of it) may instead constitute a
services complaint, it must—
(a) suspend the mediation or, as the case may be, the investigation;
(b) consult, co-operate and liaise with the Commission as respects the matter;
(c) send the complaint and any material which relates to it and which is in the
organisation’s possession to the Commission;

25

(d) give notice in writing to the complainer and the practitioner that it so considers
and is so doing.
(2)
30

Where the Commission at any time during its mediation by virtue of section 6A(5) in
relation to, or investigation by virtue of section 7(1) of, a services complaint considers
that it is reasonably likely that the complaint (or any element of it) may instead
constitute a conduct complaint, it must—
(a) suspend the mediation or investigation;
(aa) send a copy of the complaint and any material which relates to it and which is in
the Commission’s possession to the relevant professional organisation;
(b) consult, co-operate and liaise with the relevant professional organisation as
respects the matter;

35

(c) give notice in writing to the complainer, the practitioner and the relevant
professional organisation that it so considers and is so doing.
(3)
40

Where, in the circumstances referred to in subsection (1) or (2) the Commission, having
regard to the views expressed by the relevant professional organisation as respects the
matter, considers that—
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(a) its determination under section 4(1) as respects the complaint should be confirmed
(to any extent), it must so determine; and the determination under this paragraph
must specify the extent to which the determination under that section is
confirmed;
(b) a complaint (or any element of a complaint) which was determined by it under
section 4(1) to constitute—

5

(i)

a conduct complaint constitutes instead a services complaint;

(ii) a services complaint constitutes instead a conduct complaint,
it must determine accordingly.
(4)

10

Where, or to the extent that, the Commission determines under subsection (3)(a) to
confirm to any extent its determination under section 4(1)––
(a) it must give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying the reasons for the determination;
(b) any suspension under subsection (1)(a) or (2)(a) ceases.

15

(5)

Where the Commission determines under subsection (3)(b) that a complaint (or any
element of a complaint) which was determined by it under section 4(1) to constitute a
services complaint constitutes instead a conduct complaint, it must—
(a) remit the conduct complaint to the relevant professional organisation to deal with
(and give to the organisation any material referred to in section 5(a));

20

(b) give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying—
(zi) the reasons for the determination;
(i)

25

that the conduct complaint is being remitted under paragraph (a);

(ii) the relevant professional organisation to which it is being remitted;
(iii) that the relevant professional organisation is under a duty under this Act to
deal with the conduct complaint.
(6)
30

Where the Commission determines under subsection (3)(b) that a complaint (or any
element of a complaint) which was determined by it under section 4(1) to constitute a
conduct complaint constitutes instead a services complaint—
(a) it must give notice in writing to the complainer, the practitioner and the relevant
professional organisation by sending to each of them a copy of the determination
and specifying the reasons for the determination;
(b) sections 6A to 9 apply to the services complaint as they apply where a
determination is made under section 4(1) that a complaint constitutes a services
complaint.

35

12

Power to monitor compliance with directions under section 8(2)
(1)

40
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The Commission must, by notice in writing, require every practitioner specified in any
direction under section 8(2) to give, before the end of such period being not less than 21
days as the notice specifies, an account and explanation of the steps which the
practitioner has taken to comply with the direction.
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(2)

13

Where an appeal against any such direction is made under section 14A(1), any notice
under subsection (1) relating to the direction ceases to have effect pending the outcome
of the appeal.
Power to examine documents and demand explanations in connection with conduct
or services complaints

5

10

11

(1)

Where the Commission is satisfied that it is necessary for it to do so for the purposes of
section 2, 3, 4, 6A, 7, 8, 11 or 12, it may give notice in writing in accordance with
subsection (2) to the practitioner, the practitioner’s firm or, as the case may be, the
employing practitioner.

(2)

Notice under subsection (1) may require—
(a) the production or delivery to any person appointed by the Commission, at a time
and place specified in the notice, of all documents mentioned in subsection (3)
which are in the possession or control of the practitioner, the firm or, as the case
may be, the employing practitioner and which relate to the matters to which the
complaint relates (whether or not they relate also to other matters);

15

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the practitioner, the firm or, as the case may be, the employing
practitioner regarding the matters to which the complaint relates.
(3)

(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the practitioner, the firm or, as the case may be, the
employing practitioner;

20

(b) all books, accounts, deeds, securities, papers and other documents relating to any
trust of which the practitioner is the sole trustee or a co-trustee only with one or
more of the practitioner’s partners or employees or, as the case may be, where the
practitioner is an incorporated practice of which the practice or one of its
employees is a sole trustee or it is a co-trustee only with one or more of its
employees.

25

30

The documents are—

(3A) Where the Commission is satisfied that it is necessary for it to do so for the purposes of
section 2, 3, 4, 6A, 7, 8 or 11, it may give notice in writing in accordance with
subsection (3B) to the complainer.
(3B) Notice under subsection (3A) may require—
(a) the production or delivery to any person appointed by the Commission at a time
and place specified in the notice, of all documents mentioned in subsection (3C)
which are in the possession or control of the complainer and which relate to the
matters to which the complaint relates (whether or not they relate to other
matters);

35

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.

40

(3C) The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.
(4)

Schedule 2 makes further provision about the powers of the Commission under this
section.
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13A

Power of Commission to recover certain expenses

(1)

The Commission is, subject to subsection (2), entitled to recover from a practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner, in respect of
whom it has taken any action by virtue of section 13, any expenditure reasonably
incurred by it in so doing.

(2)

Expenditure incurred in taking action by virtue of section 13 is recoverable under
subsection (1) only where notice has been served under paragraph 2(a) of schedule 2 in
connection with that action and either—

5

(a) no application has been made in consequence under paragraph 3 of that schedule;
or

10

(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.
13B

Documents and information from third parties

(1)

Where the Commission has requested that documents or information in the possession
or control of a person be produced for the purposes of an investigation by it under this
Act and the person refuses or fails to produce the documents or information, the
Commission may apply to the court for an order under subsection (2).

(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the Commission within such time as the court
may order.

(3)

The court may make an order under subsection (2) only if—

15

20

(a) it appears—
(i)

the documents sought are; or

(ii) the information sought is,

25

relevant to the investigation; and
(b) it is in the public interest for the documents or information to be produced.
(4)

Where the Commission receives possession of any such documents or information
which have been produced or delivered to it, it must without delay serve on the person
from whom the documents or information were received, a notice giving particulars and
the date on which it took possession.

(5)

Before the expiry of the period of 14 days after service of a notice under subsection (4)
the person on whom the notice has been served may apply to the court for an order
directing return of the documents or information to the person from whom they were
received by the Commission or to such other person as the applicant may request; and
on the hearing of any such application the court may make the order applied for or such
other order as it thinks fit.

(6)

If no application is made to the court under subsection (5), or if the court on any such
application directs that the documents or information in question remain in the custody
or control of the Commission, the Commission may make enquiries to ascertain the
person to whom they belong and may deal with the documents or information in
accordance with the directions of that person.

30

35

40
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(7)

13

This section does not apply to documents or information in the possession or control
of—
(a) the person who made the complaint from which the investigation arises;
(b) the practitioner concerned;
(c) a relevant professional organisation.

5

14

Enforcement of Commission direction under section 8(2)
A direction by the Commission under section 8(2) is enforceable in like manner as an
extract registered decree arbitral in its favour bearing a warrant for execution issued by
the sheriff court of any sheriffdom in Scotland.
Appeals

10

14A

15

Appeals

(1)

Any person mentioned in subsection (2) may, with the leave of the court, appeal against
any decision of the Commission under the preceding sections of this Part as respects a
complaint on any ground set out in subsection (4).

(2)

Those persons are—
(a) the complainer;
(b) the practitioner to whom the complaint relates;
(c) the practitioner’s firm;
(d) the employing practitioner;
(e) the relevant professional organisation.

20

25

(3)

An appeal under subsection (1) must be made before the expiry of the period of 28 days
beginning with the day on which notice of the decision was given to the complainer and
the practitioner; but the court may, on cause shown, consider an appeal made after the
expiry of that period.

(4)

The grounds referred to in subsection (1) are—
(a) that the Commission’s decision was based on an error of law;
(b) that there has been a procedural impropriety in the conduct of any hearing by the
Commission on the complaint;
(c) that the Commission has acted irrationally in the exercise of its discretion;
(d) that the Commission’s decision was not supported by the facts found to be
established by the Commission.

30

35

(5)

The Commission is to be a party in any proceedings on an appeal under subsection (1).

(6)

In this section and in section 14B, “decision” includes any determination, direction or
other decision and also includes the making of any report under section 8(2)(e).

14B
(1)

Appeals: supplementary provision
On any appeal under section 14A(1), the court may make such order as it thinks fit
(including an order substituting its own decision for the decision appealed against).
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(2)

Where such an order upholds a services complaint or confirms a decision of the
Commission to uphold a services complaint, the court may direct that such of the steps
mentioned in 8(2) as it considers fair and reasonable in the circumstances be taken.

(3)

On any appeal under section 14A(1) the court may make such ancillary order (including
an order as to the expenses of the appeal) as it thinks fit.

(4)

A decision of the court under this section is final.

5

Handling by relevant professional organisations of conduct complaints
15
10

Handling by relevant professional organisations of conduct complaints:
investigation by Commission
(1)

The Commission may, subject to subsection (4), carry out such investigation as appears
to it to be appropriate of any complaint made to it by or on behalf of any person which
relates to the manner in which a conduct complaint made by or on behalf of that person
and remitted to a relevant professional organisation under section 5(a) or 11(5)(a) has
been dealt with by the organisation (such a complaint being referred to in this Act as a
“handling complaint”).

(2)

The Commission may decide—

15

(a) not to investigate a handling complaint;
(b) to discontinue the investigation of a handling complaint.
(3)
20

If the Commission decides not to investigate, or to discontinue the investigation of, a
handling complaint it must give notice in writing to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation;
(c) the practitioner concerned in the conduct complaint to which the handling
complaint relates,
by sending to each of them a copy of the decision and specifying the reasons for the
decision.

25

(4)

The Commission must not investigate a handling complaint where either—
(a) the relevant professional organisation has not completed its investigation of the
conduct complaint to which the handling complaint relates; or
(b) the handling complaint is made after the expiry of the period of 6 months after
such date as the Scottish Ministers may specify by order,

30

but paragraph (a) does not apply in any of the circumstances mentioned in subsection
(5).
(5)
35

The circumstances are that—
(a) the handling complaint is that the relevant professional organisation—
(i)

has acted unreasonably in failing to start an investigation into the
complaint; or

(ii) having started such an investigation, has failed to complete it within a
reasonable time; or
40
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(b) the Commission considers that, even though the complaint is being investigated
by the organisation, an investigation by the Commission is justified.
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15

(5A) Where the Commission decides that subsection (4)(a) does not prevent it investigating a
handling complaint because any of the circumstances referred to in subsection (5) apply,
it must give notice in writing to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation;

5

(c) the practitioner concerned in the conduct complaint to which the handling
complaint relates,
by sending to each of them a copy of the decision and specifying the reasons for the
decision.
10

(6)

An order under subsection (4)(b) may specify different dates for different purposes.

(7)

Where the Commission is conducting an investigation under this section, it may at any
time make a written interim report in relation to the investigation and must send a copy
of any such report to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation;

15

(c) the practitioner concerned in the conduct complaint to which the handling
complaint relates.
(8)

20

16

The Scottish Ministers may by order amend the period of time referred to in subsection
(4)(b).
Investigation under section 15: final report and recommendations

(1)

Where the Commission has completed an investigation under section 15 it must—
(a) make a written report of its conclusions;
(b) send a copy of the report to—
(i)

the person who made the handling complaint;

(ii) the relevant professional organisation;

25

(iii) the practitioner concerned in the conduct complaint to which the handling
complaint relates.
(2)
30

35

A report under this section may include one or more of the following
recommendations—
(a) that the relevant professional organisation provide to the person making the
handling complaint such information about the conduct complaint to which the
handling complaint relates, and how it was dealt with, as the Commission
considers appropriate;
(b) that the conduct complaint be investigated further by the relevant professional
organisation;
(c) that the conduct complaint be reconsidered by the relevant professional
organisation;
(d) that the relevant professional organisation consider exercising its powers in
relation to the practitioner concerned;
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(e) that the relevant professional organisation pay compensation of such amount, not
exceeding £5000, as the Commission may specify to the person making the
handling complaint for loss, inconvenience or distress resulting from the way in
which the conduct complaint was handled by the organisation;
(f) that the relevant professional organisation pay to the person making the handling
complaint an amount specified by the Commission by way of reimbursement of
the cost, or part of the cost, of making the handling complaint.

5

10

(3)

Where a report under this section includes any recommendation, the report must state
the reasons for making the recommendation.

(4)

A relevant professional organisation to whom a report is sent by the Commission under
this section must have regard to the conclusions and recommendations set out in the
report so far as relating to the organisation.

(5)

Where a report sent to a relevant professional organisation under this section includes a
recommendation relating to it, the organisation must, before the end of the period of 3
months beginning with the date on which the report was sent, notify the Commission,
person who made the handling complaint and the practitioner concerned, in writing,
of—

15

(a) the action which it has taken to comply with the recommendations or in
consequence of further consideration of the matter by it;
(b) its decision not to comply wholly with a recommendation and any reason for that
decision.

20

(6)

Where the Commission is either—
(a) notified under subsection (5)(b) that the relevant professional organisation has
decided not to comply wholly with a recommendation; or
(b) of the opinion that the relevant professional organisation has not complied wholly
with a recommendation before the end of the period of 3 months beginning with
the date on which the report was sent to the organisation under this section,

25

the Commission may direct the professional organisation to comply with that
recommendation if the Commission thinks fit; and the organisation must comply with
the direction.

30

(7)

For the purposes of subsection (6), a “recommendation” means any recommendation
referred to in paragraphs (a) to (c), (e) or (f) of subsection (2).

(8)

The Scottish Ministers may by order, after consulting—
(a) the relevant professional organisations;
(b) such groups of persons representing consumer interests as they consider
appropriate,

35

amend subsection (2)(e) by substituting for the amount for the time being specified in
that subsection such other amount as they consider appropriate.
16A
40
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(1)

Failure to comply with recommendation
If the Commission considers that a relevant professional organisation has failed to
comply with a direction under section 16(6), the Commission may apply by petition to
the court for the organisation to be dealt with in accordance with subsection (2).
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(2)

17

Where such a petition is presented, the court may inquire into the matter and after
hearing—
(a) any witnesses who may be produced against or on behalf of the professional
organisation, and
(b) any statement that may be offered in defence,

5

may order the organisation to comply with the recommendation with which the direction
under section 16(6) is concerned.
17

Abolition of Scottish legal services ombudsman
(1)

The office of the Scottish legal services ombudsman (“the ombudsman”) is abolished on
such date as the Scottish Ministers may by order specify.

(2)

The Scottish Ministers may not make an order under subsection (1) unless the
ombudsman has no exercisable functions.

(3)

The functions of the ombudsman cease to be exercisable except in relation to the advice,
services and activities mentioned in section 47(2).

10

Finance

15

18

Annual general levy
(1)

Each—
(a) advocate practising as such;
(b) conveyancing practitioner or executry practitioner;
(c) person exercising a right to conduct litigation or a right of audience acquired by
virtue of section 27 of the 1990 Act;

20

(d) solicitor who has in force a practising certificate,
must, subject to subsection (2) and section 20(2), pay to the Commission in respect of
each financial year a contribution (referred to in this Part as “the annual general levy”).
25

(2)

Each relevant professional organisation––
(a) must secure the collection by it, from all of the persons falling within the
categories referred to in paragraphs (a) to (d) of subsection (1) as respects whom it
is the relevant professional organisation, of the annual general levy due by them;
(b) must pay to the Commission a sum representing the total amount which falls to be
collected by it under paragraph (a) in respect of each financial year.

30

(3)

Any––
(a) sum due to the Commission under subsection (2)(b);

35

(b) interest due on any such sum at such rate as may be specified by the Scottish
Ministers by order from the date the sum is due under rules made under section
23(1) until it is paid,
may be recovered by it (as a debt) from the relevant professional organisation which is
liable under that subsection to pay the sum.
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(4)

A relevant professional organisation may recover (as a debt), from any person falling
within the categories referred to in paragraphs (a) to (d) of subsection (1) as respects
whom it is the relevant professional organisation—
(a) any sum due by the person to the Commission under that subsection;
(b) any interest due on any such sum at such rate as may be specified by the Scottish
Ministers by order from the date the sum is due under rules made under section
23(1) until it is paid.

5

(5)
10

19

15

If any person who is liable under subsection (1) to pay the annual general levy fails to
pay any amount of the levy, or pays any such amount late, the failure or late payment
may be treated as professional misconduct or unsatisfactory professional conduct.
Complaints levy

(1)

A practitioner against whom a services complaint is made must pay to the Commission,
in the circumstances mentioned in subsection (2), a contribution in relation to the
complaint (referred to in this Part as “the complaints levy”).

(2)

The circumstances are where—
(a) any of the following applies—
(i)

mediation by virtue of section 6A(5) takes place in relation to the
complaint and the outcome of the mediation is accepted by both the
complainer and the practitioner;

(ii) a settlement proposed as respects the complaint by the Commission under
section 7(2) is accepted as mentioned in section 7(4);

20

(iii) the Commission makes a determination under section 7(1) upholding the
complaint; and
(b) the amount of the levy has not been determined as nil and the Commission does
not in accordance with rules made under section 23(1) waive the requirement to
pay the levy.

25

(3)

Any––
(a) sum due by a practitioner to the Commission under subsection (1);
(b) interest due on any such sum at such rate as may be specified by the Scottish
Ministers by order from the date the sum is due under rules made under section
23(1) until it is paid,

30

may be recovered by it (as a debt) from the practitioner.
(4)
35

20

If any person who is liable under subsection (1) to pay the complaints levy fails to pay
any amount of the levy, or pays any such amount late, the failure or late payment may
be treated as professional misconduct or unsatisfactory professional conduct.
Amount of levies and consultation

(1)

The amount of the—
(a) annual general levy;
(b) complaints levy,
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19

in respect of each financial year is such amount as may be determined by the
Commission, having had regard to any views expressed in its consultation under
subsection (4) in respect of the financial year in question.
(2)

The amount of the annual general levy must be the same amount for each of the
individuals who are liable under section 18(1) to pay it; but rules made under section
23(1) may provide for circumstances in which the Commission may waive a portion of
the amount which would otherwise require to be paid.

(3)

The Commission may determine different amounts (including an amount of nil) for the
complaints levy in different circumstances.

(4)

The Commission must, in January each year, consult each relevant professional
organisation and its members on the Commission’s proposed budget for the next
financial year.

(5)

The proposed budget must—

5

10

(a) include—
(i)

15

an estimate as respects resource requirements;

(ii) the proposed amount of the annual general levy and the complaints levy;
(b) be accompanied by information as to the Commission’s projected work plan for
the next financial year.
(5A) Each relevant professional organisation must, for the purpose of informing the
Commission in relation to—

20

(a) the inclusion in the Commission’s proposed budget for each financial year of the
proposed amount of the annual general levy;
(b) the Commission’s determination under subsection (1) of the amount of the annual
general levy in respect of each financial year,
provide the Commission with an estimate of the number of persons as respects whom it
is the relevant professional organisation and who it anticipates should be liable under
section 18(1) to pay the annual general levy for the financial year concerned.

25

(6)
30

The Commission must secure so far as is reasonably practicable that, taking one
financial year with another, the amount of the annual general levy and the complaints
levy is reasonably sufficient to meet its expenditure.

(6A) The Commission must, no later than 31 March in each year, publish the responses it has
received in the consultation carried out by it under subsection (4) in the immediately
preceding January.
(6B) Subsection (1) does not apply to responses which are subject to an express request in
writing for confidentiality.

35

(7)

21

Grants or loans by the Scottish Ministers
(1)

40

The Commission must lay a copy of the finalised budget before the Parliament no later
than 30 April in each year.

The Scottish Ministers may make grants to the Commission of such amounts as they
consider appropriate.
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(2)

Any grant under this section may be made on such terms and subject to such conditions
(including conditions as to repayment) as the Scottish Ministers consider appropriate;
and the Scottish Ministers may from time to time after the grant is made vary such terms
and conditions.

(3)

For the purpose of the exercise of any of its duties or powers under this Part—
(a) the Commission may, subject to such conditions as the Scottish Ministers think
fit, borrow from them;
(b) the Scottish Ministers may lend to the Commission,
sums of such amounts as the Ministers may determine.

(4)

10

22

Any loan made in pursuance of subsection (3) is to be repaid to the Scottish Ministers at
such times and by such methods, and interest on the loan is to be paid to them at such
times and at such rates, as they may from time to time direct.
Guarantees

(1)

The Scottish Ministers may guarantee, in such manner and on such conditions as they
think fit, the discharge of any financial obligation in connection with any sums
borrowed by the Commission.

(2)

Immediately after any guarantee is given under this section, the Scottish Ministers must
lay a statement of the guarantee before the Parliament.

(3)

Where any sum is paid out in fulfilment of a guarantee under this section, the
Commission must make to the Scottish Ministers, at such times and in such manner as
they may from time to time direct—

15

20

(a) payments of such amount as they may so direct in or towards repayment of the
sums so paid out;
(b) payments of interest, at such rate as they may so direct, on the amount outstanding
for the time being in respect of sums so paid out.

25

Rules as to Commission’s practice and procedure
23

Duty of Commission to make rules as to practice and procedure
(1)

The Commission must make rules as to its practice and procedure and, as soon as
practicable after making or varying those rules, publish them and make them available
to the public in a form which is readily accessible.

(2)

Schedule 3 makes further provision as respects provision which—

30

(a) must be included;
(b) may in particular be included,
in the rules.
35

(3)

The rules may make different provision for different categories of complaint.

(4)

The Commission must keep the rules under review and must vary the provisions of the
rules whenever it considers it appropriate to do so.

(5)

The Commission must, before making rules or varying the rules, consult with—
(za) the Lord President of the Court of Session;
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21

(a) the Scottish Ministers;
(b) the relevant professional organisations;
(c) such groups of persons representing consumer interests as it considers appropriate,
as to the proposed content of the rules to be made or varied.
Forwarding complaints, advice, monitoring etc.

5

24

Duty of relevant professional organisations to forward complaints to Commission
Where a relevant professional organisation receives a complaint from a person other
than the Commission about—
(a) the conduct of, or any services provided by, a practitioner;
(b) its handling of a conduct complaint remitted to it under section 5(a) or 11(5)(a),

10

it must without delay send the complaint and any material which accompanies it to the
Commission.
25

Commission’s duty to provide advice
(1)

15

The Commission must, so far as is reasonably practicable, provide advice to any person
who requests it as respects the process of making a services complaint or a handling
complaint to it.

(1A) Where the Commission receives a complaint suggesting what purports to be
professional misconduct or unsatisfactory professional conduct by a practitioner who is
a firm of solicitors or an incorporated practice—
(a) it must inform the person that a complaint to it suggesting such misconduct or
such conduct may be made only against a named practitioner who is an individual;

20

(b) where the complaint received is not about a named practitioner who is an
individual, it must so far as is reasonably practicable offer advice to the person
with a view to assisting the person to reformulate the complaint so that it is about
such a named practitioner.

25

(2)

30

26

Where a person in requesting or being offered such advice expresses a preference for
receiving it by a particular means (as, for example, in writing, by telephone, by means of
a recording or an explanation in person), the Commission must, so far as is reasonably
practicable, give effect to the preference.
Services complaints: monitoring, reports, protocols and information sharing

(1)

The Commission must monitor practice and identify any trends in practice as respects
the way in which practitioners have dealt with matters that result in services complaints
being dealt with by the Commission under sections 6A to 9.

(2)

The Commission must prepare and publish reports on any trends in practice which it
identifies under subsection (1) at such intervals as it considers appropriate.

(3)

The Commission must—

35

(a) enter into protocols with the relevant professional organisations as respects the
sharing of information by it with them in relation to—
(i)

numbers of services complaints dealt with by it;
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(ii) such trends as it may identify in relation to such complaints;
(iia) settlements proposed by it under section 7(2), which are accepted as
mentioned in subsection (4) of that section;
(iib) the substance of any services complaints which might be relevant to section
31(3) of the 1986 Act;

5

(iii) determinations by it under section 7(1) upholding services complaints;
(iv) failure by practitioners to comply with directions by it under section 8(2),
notice by it under section 12 or 13(1) or requirements by it under section
28(3);
(b) share information with the relevant professional organisations in accordance with
the protocols.

10

(4)

27
15

The relevant professional organisations must enter into protocols with the Commission
for the purposes of subsection (3)(a).
Conduct complaints: monitoring, reports, guidance and recommendations

(1)

The Commission must monitor practice and identify any trends in practice as respects
the way in which—
(a) practitioners have dealt with matters that result in conduct complaints being
remitted to the relevant professional organisations under section 5(a) or 11(5)(a);
(b) the relevant professional organisations have dealt with conduct complaints so
remitted.

20

(2)

The Commission must prepare and publish reports on any trends in practice which it
identifies under subsection (1) at such intervals as it considers appropriate.

(3)

The Commission may—
(a) give guidance to the relevant professional organisations as to the timescales within
which they should aim to complete their investigation of or, as the case may be,
determine conduct complaints remitted to them under section 5(a) or 11(5)(a);

25

(b) make recommendations to any relevant professional organisation about the
organisation’s procedures for, and methods of dealing with, conduct complaints so
remitted to it.
30

(4)

Each relevant professional organisation to which the Commission makes a
recommendation under subsection (3)(b) must—
(a) consider the recommendation;
(b) notify the Commission in writing of—
(i)

(ii) any action the organisation has taken or proposes to take in consequence of
the recommendation.

35

(5)
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the results of the consideration;

The Commission may carry out, for any of the purposes of this section, audits of the
records held by the relevant professional organisations relating to conduct complaints
remitted to them under section 5(a) or 11(5)(a).
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23

Obtaining of information from relevant professional organisations
(1)

The Commission may require any relevant professional organisation to—
(a) provide it with such information, being information which is within the
knowledge of the organisation, as the Commission considers relevant for any of
the purposes of section 15, 16 or 27;

5

(b) to produce to it such documents, being documents which are within the possession
or control of the organisation, as the Commission considers relevant for any of
those purposes.
(2)

The information required to be provided or the documents required to be produced
under subsection (1) may include information or, as the case may be, documents
obtained by the relevant professional organisation from a practitioner while
investigating a conduct complaint against the practitioner remitted to it under section
5(a) or 11(5)(a); and the organisation must comply with such a requirement.

(3)

Where any information required by the Commission under subsection (1) is not within
the knowledge of the relevant professional organisation, or any documents required to
be produced under that subsection are not within the possession or control of the
organisation, the Commission may require the practitioner concerned—

10

15

(a) to provide it with that information in so far as it is within the knowledge of the
practitioner;
(b) to produce to it those documents if they are within the practitioner’s possession or
control.

20

(4)

28A
25

Efficient and effective working

(1)

In relation to any investigation or report undertaken by it under this Act, the
Commission must liaise with the relevant professional organisation with a view to
minimising any unnecessary duplication in relation to any investigation or report
undertaken, or to be undertaken, by the relevant professional organisation.

(2)

In relation to any investigation or report undertaken by it under this Act, each relevant
professional organisation must liaise with the Commission with a view to minimising
any unnecessary duplication in relation to any investigation or report undertaken, or to
be undertaken, by the Commission.

30

29

Monitoring effectiveness of guarantee funds etc.
(1)

35

Schedule 2 makes further provision about the powers of the Commission under this
section.

The Commission may monitor the effectiveness of—
(a) the Scottish Solicitors Guarantee Fund vested in the Society and controlled and
managed by the Council under section 43(1) of the 1980 Act (“the Guarantee
Fund”);
(b) arrangements carried into effect by the Society under section 44(2) of that Act
(“the professional indemnity arrangements”);

40

(c) any funds or arrangements maintained by any relevant professional organisation
which are for purposes analogous to those of the Guarantee Fund or the
professional indemnity arrangements as respects its members.
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(2)

The Commission may make recommendations to the relevant professional organisation
concerned about the effectiveness (including improvement) of the Guarantee Fund, the
professional indemnity arrangements or any such funds or arrangements as are referred
to in subsection (1)(c).

(3)

The Commission may request from the relevant professional organisation such
information as the Commission considers relevant to its functions under subsections (1)
and (2).

(4)

Where a relevant professional organisation fails to provide information requested under
subsection (3), it must give reasons to the Commission in respect of that failure.

30

How practitioners deal with complaints: best practice notes
The Commission may issue guidance to the relevant professional organisations or to
practitioners as respects how practitioners deal with complaints made to them about—
(a) their professional conduct or the professional services provided by them;
(b) the professional conduct of, or professional services provided by, any of their
employees who are practitioners,

15

and any such guidance may recommend or include recommendations as respects
standards for systems by practitioners for dealing with such complaints.
Miscellaneous
31

Power by regulations to amend duties and powers of Commission
(1)

20

The Scottish Ministers may, after consulting—
(a) the Commission;
(b) the relevant professional organisations;
(c) such other persons or groups of persons as they consider appropriate,
by regulations modify the provisions of this Part for the purposes of adjusting the duties
imposed, or the powers conferred, by it on the Commission (including imposing new
duties or conferring new powers).

25

(2)

30

32

Regulations under subsection (1) may contain such incidental, supplemental,
consequential, transitional, transitory or saving provision as the Scottish Ministers
consider necessary or expedient for the purposes of that subsection (including
modification of any enactment, instrument or document).
Reports: privilege
For the purposes of the law of defamation, the publication of any report under section
9A(1), 15(7), 16, 26(2), 27(2) or paragraph 16 of schedule 1 is privileged unless the
publication is proved to be made with malice.

35

32A
(1)

Restriction upon disclosure of information: Commission
Except as permitted by subsection (2), no information mentioned in subsection (1A)
may be disclosed.

(1A) The information is information—
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25

(a) contained in a conduct complaint, services complaint or handling complaint;
(b) which is given to or obtained by the Commission or any person acting on its
behalf in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into a
services complaint or a handling complaint.

5

(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the Commission to exercise any of its
functions;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.

10

(3)

15

32B

20

Any person who, in contravention of subsection (1), knowingly discloses any
information obtained when employed by, or acting on behalf of, the Commission is
guilty of an offence and liable, on summary conviction, to a fine not exceeding level 4
on the standard scale.
Exemption from liability in damages

(1)

Neither the Commission nor any person who is, or is acting as, a member of the
Commission or an employee of the Commission is to be liable in damages for anything
done or omitted in the discharge, or purported discharge, of the Commission’s functions.

(2)

Subsection (1) does not apply—
(a) if the act or omission is shown to have been in bad faith;
(b) so as to prevent an award of damages made in respect of an act or omission on the
ground that the act or omission was unlawful as a result of section 6(1) of the
Human Rights Act 1998 (c.42).

25

30

33

Giving of notices etc. under Part 1
(1)

Any notice which is required under this Part to be given in writing is to be treated as
being in writing if it is received in a form which is legible and capable of being used for
subsequent reference.

(2)

Any notice which is required under this Part to be given to any person—
(a) is duly given—
(i)

where the person is not an incorporated practice, if it is left at, or delivered
or sent by post to, the person’s last known place of business or residence;

(ii) where the person is an incorporated practice, if it is left at or delivered or
sent by post to the practice’s registered office;
35

(iii) where the person is a practitioner who is a firm of solicitors or an
incorporated practice, if it is sent to the person by electronic means but
only if the practitioner agrees to that means of sending;
(iv) where the person is an individual, if it is sent to the person by electronic
means but only if the individual agrees to that means of sending;
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(v) to any person, if it is given in such other manner as may be prescribed by
regulations by the Scottish Ministers;
(b) if permitted by paragraph (a) to be sent, and sent, by electronic means is, unless
the contrary is proved, deemed to be delivered on the next working day which
follows the day on which the notice is sent.

5

(3)

Regulations under subsection (2)(a)(v) may—
(a) in particular provide that notice required to be given to a person who is not an
individual may be given by addressing or sending it to such person appointed by
the person for that purpose or to such person falling within such other categories
prescribed in the regulations as appear to the Scottish Ministers to be appropriate;

10

(b) make different provision for different purposes.
(4)

15

34

In subsection (2)(b), “working day” means any day other than a Saturday, a Sunday or a
day which, under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday
in Scotland.
Interpretation of Part 1

(1)

In this Part, unless the context otherwise requires—
“advocate” means a member of the Faculty of Advocates;
“annual general levy” has the meaning given by section 18(1);
“client”—

20

(a)

(in relation to any matter in which the practitioner has been instructed)
includes any person on whose behalf the person who gave the instructions
was acting;

25

(b) where the practitioner is an employee of a person who is not a practitioner,
includes (in relation to any matter in which the practitioner has been
instructed by the employer) the employer;
“complainer” means the person who makes the complaint and, where the
complaint is made by the person on behalf of another person, includes that other
person;
“complaint” includes any expression of dissatisfaction;

30

“complaints levy” has the meaning given by section 19(1);
“the Commission” means the Scottish Legal Complaints Commission;
“conduct complaint” has the meaning given by section 2(1)(a);
“conveyancing practitioner” means a person registered under section 17 of the
1990 Act in the register of conveyancing practitioners;

35

“the Council” means the Council of the Law Society of Scotland;
“the court” means the Court of Session;
“employing practitioner” has the meaning given by section 3(4)(a);
“executry practitioner” means a person registered under section 18 of the 1990
Act in the register of executry practitioners;

40
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“inadequate professional services”—
(a)

means, as respects a practitioner who is—
(i) an advocate, professional services which are in any respect not of the
quality which could reasonably be expected of a competent advocate;
(ii) a conveyancing practitioner or an executry practitioner, professional
services which are in any respect not of the quality which could
reasonably be expected of a competent conveyancing practitioner or,
as the case may be, a competent executry practitioner;

5

(iii) a firm of solicitors or an incorporated practice, professional services
which are in any respect not of the quality which could reasonably be
expected of a competent firm of solicitors or, as the case may be, a
competent incorporated practice;

10

(iv) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act, professional services
which are in any respect not of the quality which could reasonably be
expected of a competent person exercising such a right;

15

(v) a solicitor, professional services which are in any respect not of the
quality which could reasonably be expected of a competent solicitor;
20

(b) includes any element of negligence in respect of or in connection with the
services,
and cognate expressions are to be construed accordingly;
“incorporated practice” has the meaning given by section 34(1A)(c) of the 1980
Act;
“practising certificate” has the meaning given by section 4 of the 1980 Act;

25

“practitioner” means—
(a)

30

an advocate and includes any advocate whether or not a member of the
Faculty of Advocates at the time when it is suggested the conduct
complained of occurred or the services complained of were provided and
notwithstanding that subsequent to that time the advocate has ceased to be
such a member;

(b) a conveyancing practitioner and includes any such practitioner, whether or
not registered at that time and notwithstanding that subsequent to that time
the practitioner has ceased to be so registered;
(c)
35

an executry practitioner and includes any such practitioner, whether or not
registered at that time and notwithstanding that subsequent to that time the
practitioner has ceased to be so registered;

(d) a firm of solicitors, whether or not since that time there has been any
change in the firm by the addition of a new partner or the death or
resignation of an existing partner or the firm has ceased to practise;
40

(e)

an incorporated practice, whether or not since that time there has been any
change in the persons exercising the management and control of the
practice or the practice has ceased to be recognised by virtue of section
34(1A) of the 1980 Act or has been wound up;
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(g) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act and includes any such
person, whether or not the person had acquired the right at that time and
notwithstanding that subsequent to that time the person no longer has the
right;
(h) a solicitor, whether or not the solicitor had a practising certificate in force
at that time and notwithstanding that subsequent to that time the name of
the solicitor has been removed from or struck off the roll or the solicitor
has ceased to practise or has been suspended from practice;

10

“relevant professional organisation” means, in relation to a complaint as respects a
practitioner who is—
(a)

an advocate, the Faculty of Advocates;

(b) a conveyancing practitioner, an executry practitioner, a firm of solicitors or
an incorporated practice, the Council;
15

(c)

a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of the 1990 Act, the body which made a
successful application under section 25 of that Act and of which the person
is a member;

(d) a solicitor, the Council;
20

“the roll” means the roll of solicitors kept by the Council by virtue of section 7(1)
of the 1980 Act;
“services complaint” has the meaning given by section 2(1)(b);
“the Society” means the Law Society of Scotland;

25

“solicitor” means any person enrolled or deemed to have been enrolled as a
solicitor in pursuance of the 1980 Act;
“unsatisfactory professional conduct” means, as respects a practitioner who is—
(a)

30

35

(b) a conveyancing practitioner or an executry practitioner, professional
conduct which is not of the standard which could reasonably be expected of
a competent and reputable conveyancing practitioner or, as the case may
be, a competent and reputable executry practitioner;
(d) a person exercising a right to conduct litigation or a right of audience
acquired by virtue of section 27 of this Act, professional conduct which is
not of the standard which could reasonably be expected of a competent and
reputable person exercising such a right;
(e)

40
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an advocate, professional conduct which is not of the standard which could
reasonably be expected of a competent and reputable advocate;

a solicitor, professional conduct which is not of the standard which could
reasonably be expected of a competent and reputable solicitor,

but which does not amount to professional misconduct and which does not
comprise merely inadequate professional services; and cognate expressions are to
be construed accordingly.
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5

29

(2)

For the avoidance of doubt, anything done by any Crown Counsel or procurator fiscal in
relation to the prosecution of crime or investigation of deaths is not done in relation to
any matter in which the Crown Counsel or procurator fiscal has been instructed by a
client.

(3)

For the avoidance of doubt, the exercise of discretion by any Crown Counsel or
procurator fiscal in relation to the prosecution of crime or investigation of deaths is not
in itself capable of constituting professional misconduct or unsatisfactory professional
conduct.

(4)

In subsections (2) and (3), “procurator fiscal” has the same meaning as in section 307 of
the Criminal Procedure (Scotland) Act 1995 (c.46).

10

PART 2
CONDUCT AND SERVICES COMPLAINTS ETC.: OTHER MATTERS
35

Conduct complaints: duty of relevant professional organisations to investigate etc.
(1)

Where a conduct complaint is remitted to a relevant professional organisation under
section 5(a) or 11(5)(a), the organisation must, subject to section 11(1) and (6),
investigate it.

(2)

After investigating a conduct complaint, the relevant professional organisation must
make a written report to the complainer and the practitioner of—

15

(a) the facts of the matter as found by the organisation;
(b) what action the organisation proposes to take, or has taken, in the matter.

20

25

(3)

Each relevant professional organisation must ensure that its procedures for dealing with
conduct complaints do not conflict with the duty imposed on it by section 16(4) or (5) in
relation to any report sent to it under that section or any direction by the Commission
under section 16(6).

(4)

In this section and sections 35A to 35E, words and expressions have the same meanings
as in section 34.

35A
(1)
30

Conduct complaints and reviews: power of relevant professional organisations to
examine documents and demand explanations
Where a relevant professional organisation is satisfied that it is necessary for it to do so
for the purposes of an investigation by it into a conduct complaint under section 35 or a
review by it of a decision in relation to a conduct complaint, it may—
(a) give notice in writing in accordance with subsection (2) to the practitioner, the
practitioner’s firm or, as the case may be, the employing practitioner;
(b) give notice in writing in accordance with subsection (4) to the complainer.

35

40

(2)

Notice under subsection (1)(a) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation, at a time and place specified in the notice, of all documents
mentioned in subsection (3) which are in the possession or control of the
practitioner, the firm or, as the case may be, the employing practitioner and which
relate to the matters to which the complaint relates (whether or not they relate also
to other matters);
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(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the practitioner, the firm or, as the case may be, the employing
practitioner regarding the matters to which the complaint relates.
(3)

The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the practitioner, the firm or, as the case may be, the
employing practitioner;

5

(b) all books, accounts, deeds, securities, papers and other documents relating to any
trust of which the practitioner is the sole trustee or a co-trustee only with one or
more of the practitioner’s partners or employees or, as the case may be, where the
practitioner is an incorporated practice of which the practice or one of its
employees is a sole trustee or it is a co-trustee only with one or more of its
employees.

10

(4)

Notice under subsection (1)(b) may require—
(a) the production or delivery to any person appointed by the relevant professional
organisation at a time and place specified in the notice, of all documents
mentioned in subsection (5) which relate to the matters to which the complaint
relates (whether or not they relate to other matters);

15

(b) an explanation, within such period being not less than 21 days as the notice
specifies, from the complainer regarding the matters to which the complaint
relates.

20

(5)

The documents are all books, accounts, deeds, securities, papers and other documents in
the possession or control of the complainer.

(6)

Schedule 3A makes further provision about the powers of a relevant professional
organisation under this section.

25

35B

Conduct complaints: financial impropriety

(1)

If, in the course of an investigation into a conduct complaint under section 35, a relevant
professional organisation has reasonable cause to believe that the practitioner, the
practitioner’s firm (or any employee thereof) or, as the case may be, the employing
practitioner, has been guilty of any financial impropriety it may apply to the court for an
order under subsection (2).

(2)

An order under this subsection is that no payment be made by any banker, building
society or other body named in the order out of—

30

(a) any banking account in the name of such practitioner or firm; or
(b) any sum deposited in the name of such practitioner or firm,

35

without the leave of the court.
35C
(1)
40
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Power of relevant professional organisations to recover certain expenses
A relevant professional organisation is, subject to subsection (2), entitled to recover
from a practitioner, the practitioner’s firm or, as the case may be, the employing
practitioner, in respect of whom it has taken any action by virtue of section 35A(1)(a) or
35B, any expenditure reasonably incurred by it in so doing.
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(2)

31

Expenditure incurred in taking action by virtue of section 35A(1)(a) is recoverable under
subsection (1) only where notice has been served under paragraph 2(a) of schedule 3A
in connection with that action and—
(a) no application has been made in consequence under paragraph 3 of that schedule;
or

5

(b) the court, on such an application, has made a direction under paragraph 4 of that
schedule.
35D
(1)

Where a relevant professional organisation has requested that documents or information
in the possession or control of a person be produced for the purposes of an investigation
by it into a conduct complaint under section 35 or a review by it of a decision in relation
to a conduct complaint, and the person refuses or fails to produce the documents or
information, the organisation may apply to the court for an order under subsection (2).

(2)

An order by the court under this subsection may require a person to produce or deliver
the documents or information or to cause them or it to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.

(3)

Subsections (3) to (7) of section 13B apply for the purposes of this section as they apply
for the purposes of that section but subject to the modification that for the references in
subsections (4) to (6) to “the Commission” substitute “the relevant professional
organisation”.

10

15

20

35E
(1)
25

Powers in relation to documents and information from third parties

Restriction upon disclosure of information: relevant professional organisations
Except as permitted by subsection (2), no information mentioned in subsection (1A)
may be disclosed.

(1A) The information is information—
(a) contained in a conduct complaint;
(b) which is given to or obtained by a relevant professional organisation or any person
acting on its behalf in the course of, or for the purposes of—
(i)

any consideration of such a complaint;

(ii) an investigation (including any report of such an investigation) into such a
complaint.

30

(2)

Such information may be disclosed—
(a) for the purpose of enabling or assisting the relevant professional organisation to
exercise any of its functions in relation to such a complaint;
(b) where the disclosure is required by or by virtue of any provision made by or under
this Act or by any other enactment or other rule of law.

35

(3)

40

Any person who, in contravention of subsection (1), knowingly discloses any
information obtained when employed by, or acting on behalf of, a relevant professional
organisation is guilty of an offence and liable, on summary conviction, to a fine not
exceeding level 4 on the standard scale.
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36

Unsatisfactory professional conduct: solicitors
(1)

The 1980 Act is amended as follows.

(2)

After section 42, insert—
“42ZA

5

(1)

Unsatisfactory professional conduct: Council’s powers
Where a conduct complaint suggesting unsatisfactory professional conduct by
a practitioner who is a solicitor is remitted to the Council under section 5(a) or
11(5)(a) of the 2006 Act, the Council must having—
(a) investigated the complaint under section 35(1) of that Act and made a
written report under section 35(2) of that Act;
(b) given the solicitor an opportunity to make representations,

10

determine the complaint.
(1A) Where a complaint is remitted to the Council under section 53ZZA, the
Council—
(a) must—
(i)

15

notify the solicitor specified in it and the complainer of that fact
and that the Council are required to investigate the complaint as a
complaint of unsatisfactory professional conduct;

(ii) so investigate the complaint;
(iii) having so investigated the complaint and given the solicitor an
opportunity to make representations, determine the complaint;

20

(b) may rely, in their investigation, on any findings in fact which the
Tribunal makes available to them under section 53ZZA(2) as respects the
complaint.
(3)
25

Where the Council make a determination under subsection (1) or (1A)
upholding the complaint, they—
(a) shall censure the solicitor;
(b) may take any of the steps mentioned in subsection (4) which they
consider appropriate.

(4)
30

The steps are—
(a) where the Council consider that the solicitor does not have sufficient
competence in relation to any aspect of the law or legal practice, to direct
the solicitor to undertake such education or training as regards the law or
legal practice as the Council consider appropriate in that respect;

35

(b) subject to subsection (5A), to direct the solicitor to pay a fine not
exceeding £2,000;

40

(c) where the Council consider that the complainer has been directly
affected by the conduct, to direct the solicitor to pay compensation of
such amount, not exceeding £5,000, as they may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct.
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(5)

5

33

The Council may, in considering the complaint, take account of any previous
determination by them, the Tribunal or the court upholding a complaint against
the solicitor of unsatisfactory professional conduct or professional misconduct
(but not a complaint in respect of which an appeal is pending or which has
been quashed ultimately on appeal).

(5A) The Council shall not direct the solicitor to pay a fine under subsection (4)(b)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.
10

(5B) Any fine directed to be paid under subsection (4)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.
(7)

The Council shall intimate—
(a) a determination under subsection (1) or (1A);

15

(b) any censure under subsection (3)(a);
(c) any direction under subsection (4),
to the complainer and the solicitor specified in it by sending to each of them a
copy of the determination, censure or, as the case may be, the direction and by
specifying the reasons for the determination.

20

(8)

25

A solicitor in respect of whom a determination upholding a conduct complaint
has been made under subsection (1) or (1A), or a direction has been made
under subsection (4) may, before the expiry of the period of 21 days beginning
with the day on which the determination or, as the case may be, the direction is
intimated to him, appeal to the Tribunal against the—
(a) determination;
(b) direction (whether or not he is appealing against the determination).

30

35

40

(8A) A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) or (1A) not upholding
the conduct complaint is intimated to him, appeal to the Tribunal against the
determination.
(8B) Where the Council have upheld the conduct complaint but have not directed
the solicitor under subsection (4)(c) to pay compensation, the complainer may,
before the expiry of the period of 21 days beginning with the day on which the
determination upholding the complaint is intimated to him, appeal to the
Tribunal against the Council’s decision not to make a direction under that
subsection.
(8C) A complainer to whom the Council have directed a solicitor under subsection
(4)(c) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.
(9)

The Scottish Ministers may by order made by statutory instrument—
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(a) amend subsection (4)(b) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (4)(c)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

5

(10) A statutory instrument containing an order under—
(a) subsection (9)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;

10

(b) subsection (9)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.

15

(11) In this section, “complainer” means the person who made the complaint and,
where the complaint was made by the person on behalf of another person,
includes that other person.
42ZB

Unsatisfactory professional conduct: Council’s powers to monitor
compliance with direction under section 42ZA(4)

(1)

The Council shall, by notice in writing, require every solicitor who is specified
in—
(a) a direction made under section 42ZA(4); or

20

(b) such a direction as confirmed or varied on appeal by—
(i)

the Tribunal; or

(ii) the court,
to give, before the expiry of such period being not less than 21 days as the
notice specifies, an explanation of the steps which he has taken to comply with
the direction.

25

(2)

30

Where an appeal is made under section 42ZA(8) or (8C) or 54A(1) or (2)
against a direction made under section 42ZA(4), any notice under subsection
(1)(a) above relating to the direction shall cease to have effect pending the
outcome of the appeal.”.

(2A) After section 53 (powers of Tribunal), insert—
“53ZZA Remission of complaint by Tribunal to Council
(1)

Where, after holding an inquiry under section 53(1) into a complaint of
professional misconduct against a solicitor, the Tribunal—
(a) is not satisfied that he has been guilty of professional misconduct;

35

(b) considers that he may be guilty of unsatisfactory professional conduct,
it must remit the complaint to the Council.
(2)
40
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Where the Tribunal remits a complaint to the Council under subsection (1), it
may make available to the Council any of its findings in fact in its inquiry into
the complaint under section 53(1).
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53ZA
(1)

35

Powers of Tribunal on appeal: unsatisfactory professional conduct
On an appeal to the Tribunal under section 42ZA(8) the Tribunal—
(a) may quash or confirm the determination being appealed against;
(b) if it quashes the determination, shall quash the censure accompanying
the determination;

5

(c) may quash, confirm or vary the direction being appealed against;
(ca) may, where it considers that the solicitor does not have sufficient
competence in relation to any aspect of the law or legal practice, direct
the solicitor to undertake such education or training as regards the law or
legal practice as the Tribunal considers appropriate in that respect;

10

(d) may, subject to subsection (5), fine the solicitor an amount not exceeding
£2000;
(e) may, where it considers that the complainer has been directly affected by
the conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct.

15

(2)

On an appeal to the Tribunal under section 42ZA(8A) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;

20

(b) if it does so, may, where it considers that the complainer has been
directly affected by the conduct, direct the solicitor to pay compensation
of such amount, not exceeding £5,000, as it may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct;

25

(c) may confirm the determination.
(3)

On an appeal to the Tribunal under section 42ZA(8B) the Tribunal may, where
it considers that the complainer has been directly affected by the conduct,
direct the solicitor to pay compensation of such amount, not exceeding £5,000,
as it may specify to the complainer for loss, inconvenience or distress resulting
from the conduct.

(4)

On an appeal under section 42ZA(8C) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the solicitor to pay a fine under subsection (1)(d)
where, in relation to the subject matter of the complaint, the solicitor has been
convicted by any court of an act involving dishonesty and sentenced to a term
of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

30

35

40

(6A) A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in favour of the Council bearing a warrant
for execution issued by the sheriff court of any sheriffdom in Scotland.
(6B) The Scottish Ministers may by order made by statutory instrument—
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(a) amend subsection (1)(d) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(e)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

5

(6C) A statutory instrument containing an order under—
(a) subsection (6B)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;

10

(b) subsection (6B)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.
(7)
53ZB

In this section, “complainer” has the same meaning as in section 42ZA.
Enforcement of Council direction: unsatisfactory professional conduct
Where a solicitor fails to comply with a direction given by the Council under
section 42ZA(4) (including such a direction as confirmed or varied on appeal
by the Tribunal or, as the case may be, the court) before the expiry of the
period specified in the notice relating to that direction given to him under
section 42ZB(1), or such longer period as the Council may allow, the direction
shall be enforceable in like manner as an extract registered decree arbitral in
favour of the Council bearing a warrant for execution issued by the sheriff
court of any sheriffdom in Scotland.”.

15

20

(2B) After section 54 (appeals from decisions of Tribunal), insert—
“54A
25

(1)

A solicitor in respect of whom a decision has been made by the Tribunal under
section 53ZA(1), (2), (3) or (4) may, before the expiry of the period of 21 days
beginning with the day on which the decision is intimated to him, appeal to the
court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 53ZA to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
53ZA—

30

35

Appeals from decisions of Tribunal: unsatisfactory professional conduct

(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;
(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the solicitor pay compensation;
(c) a decision under subsection (1)(e) directing the solicitor to pay
compensation;

40

(d) a decision under subsection (2)(b) not to direct the solicitor to pay
compensation;
(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
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(f) a decision under subsection (3) confirming the Council’s decision not to
direct the solicitor to pay compensation;
(g) a decision under subsection (4) quashing the Council’s direction that the
solicitor pay compensation or varying the amount of compensation
directed to be paid.

5

10

(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

(6)

In this section, “complainer” has the same meaning as in section 42ZA.”.

(2C) After section 55 (powers of court), insert—
“55A
(1)
15

Powers of court: unsatisfactory professional conduct
In the case of unsatisfactory professional conduct by a solicitor the court
may—
(a) fine the solicitor an amount not exceeding £2000;
(b) where it considers that the complainer has been directly affected by the
conduct, direct the solicitor to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;

20

(c) find the solicitor liable in any expenses which may be involved in the
proceedings before it.
(2)

A decision of the court under subsection (1) shall be final.

(2A) The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(a) by substituting for the amount for the time being
specified in that subsection such other amount as appears to them to be
justified by a change in the value of money;

25

(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(b)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

30

(2B) A statutory instrument containing an order under—
(a) subsection (2A)(a) is subject to annulment in pursuance of a resolution
of the Scottish Parliament;
(b) subsection (2A)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.

35

(3)
(3)
40

In this section, “complainer” has the same meaning as in section 42ZA.”.

In section 65(1) (interpretation), after the definition of “unqualified person” insert “;
“unsatisfactory professional conduct” as respects a solicitor has the
meaning given (as respects a practitioner who is a solicitor) by section 34
of the 2006 Act”.


497

38

Legal Profession and Legal Aid (Scotland) Bill
Part 2—Conduct and services complaints etc.: other matters

37

5

Unsatisfactory professional conduct: conveyancing or executry practitioners
(1)

The 1990 Act is amended as follows.

(2)

After section 20 (professional misconduct etc. by conveyancing or executry
practitioners), insert—
“20ZZA Remission of complaint by Tribunal to Council
(1)

Where, after holding an inquiry under section 20(2A) into a complaint of
professional misconduct against a practitioner, the Tribunal—
(a) are not satisfied that he has been guilty of professional misconduct;
(b) consider that he may be guilty of unsatisfactory professional conduct,
they must remit the complaint to the Council.

10

(2)

20ZA
15

(1)

Where the Tribunal remit a complaint to the Council under subsection (1), they
may make available to the Council any of their findings in fact in their inquiry
into the complaint under section 20(2A).
Unsatisfactory professional conduct
Where a conduct complaint suggesting unsatisfactory professional conduct by
a practitioner is remitted to the Council under section 5(a) or 11(5)(a) of the
2006 Act, the Council must having—
(a) investigated the complaint under section 35(1) of that Act and made a
written report under section 35(2) of that Act;
(b) given the practitioner an opportunity to make representations,

20

determine the complaint.
(1A) Where a complaint is remitted to the Council under section 20ZZA, the
Council—
(a) must—
(i)

25

notify the practitioner specified in it and the complainer of that fact
and that the Council are required to investigate the complaint as a
complaint of unsatisfactory professional conduct;

(ii) so investigate the complaint;
(iii) having so investigated the complaint and given the practitioner an
opportunity to make representations, determine the complaint;

30

(b) may rely, in their investigation, on any findings in fact which the
Tribunal make available to them under section 20ZZA(2) as respects the
complaint.
(2)
35

Where the Council make a determination under subsection (1) or (1A)
upholding the complaint, they—
(a) shall censure the practitioner;
(b) may take any of the steps mentioned in subsection (3) which they
consider appropriate.

(3)
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(a) where the Council consider that the practitioner does not have sufficient
competence in relation to any aspect of conveyancing law or legal
practice or, as the case may be, executry law or legal practice, to direct
him to undertake such education or training as regards the law or legal
practice concerned as the Council consider appropriate in that respect;

5

(b) subject to subsection (5) below, to direct the practitioner to pay a fine not
exceeding £2,000;
(c) where the Council consider that the complainer has been directly
affected by the conduct, to direct the practitioner to pay compensation of
such amount, not exceeding £5,000, as they may specify to the
complainer for loss, inconvenience or distress resulting from the
conduct.

10

(4)

The Council may, in considering the complaint, take account of any previous
determination by them, the Tribunal or the court upholding a complaint against
the practitioner of unsatisfactory professional conduct or professional
misconduct (but not a complaint in respect of which an appeal is pending or
which has been quashed ultimately on appeal).

(5)

The Council shall not direct the practitioner to pay a fine under subsection
(3)(b) above where, in relation to the subject matter of the complaint, he has
been convicted by any court of an offence involving dishonesty and sentenced
to a term of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (3)(b) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

The Council shall intimate—

15

20

25

(a) a determination under subsection (1) or (1A);
(b) any censure under subsection (2)(a);
(c) any direction under subsection (3),
to the complainer and the practitioner by sending to each of them a copy of the
determination, the censure or, as the case may be, the direction and by
specifying the reasons for the determination.

30

(8)
35

A practitioner in respect of whom a determination upholding a conduct
complaint has been made under subsection (1) or (1A), or a direction has been
made under subsection (3) may, before the expiry of the period of 21 days
beginning with the day on which the determination or, as the case may be, the
direction is intimated to him, appeal to the Tribunal against the—
(a) determination;
(b) direction (whether or not he is appealing against the determination).

40

(9)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a determination under subsection (1) or (1A) not upholding
the conduct complaint is intimated to him, appeal to the Tribunal against the
determination.
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(10) Where the Council have upheld the conduct complaint but have not directed
the practitioner under subsection (3)(c) to pay compensation, the complainer
may, before the expiry of the period of 21 days beginning with the day on
which the determination upholding the complaint is intimated to him, appeal to
the Tribunal against the Council’s decision not to make a direction under that
subsection.

5

(11) A complainer to whom the Council have directed a practitioner under
subsection (3)(c) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, appeal to the Tribunal against the amount of the
compensation directed to be paid.

10

(12) The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (3)(b) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;

15

(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (3)(c)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.
(13) A statutory instrument containing an order under—

20

(a) subsection (12)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (12)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.
25

20ZB

Unsatisfactory professional conduct: Council’s powers to monitor
compliance with direction under section 20ZA(3)

(1)

The Council shall, by notice in writing, require every practitioner who is
specified in—
(a) a direction made under section 20ZA(3); or
(b) such a direction as confirmed or varied on appeal by—

30

(i)

the Tribunal; or

(ii) the court,
to give, before the expiry of such period being not less than 21 days as the
notice specifies, an explanation of the steps which he has taken to comply with
the direction.

35

(2)

40

(3)

After section 20A (review by Council of certain of their decisions), insert—
“20B
(1)
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Where an appeal is made under section 20ZA(8) or (11) or 20D(1) or (2)
against a direction made under section 20ZA(3), any notice under subsection
(1) above relating to the direction shall cease to have effect pending the
outcome of the appeal.”.
Unsatisfactory professional conduct: powers of Tribunal on appeal
On an appeal to the Tribunal under section 20ZA(8) the Tribunal—
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(a) may quash or confirm the determination being appealed against;
(b) if they quash the determination, shall quash the censure accompanying
the determination;
(c) may quash, confirm or vary the direction being appealed against;
5

(ca) may, where they consider that the practitioner does not have sufficient
competence in relation to any aspect of conveyancing law or legal
practice or, as the case may be, executry law or legal practice, direct him
to undertake such education or training as regards the law or legal
practice concerned as the Tribunal consider appropriate in that respect;

10

(d) may, subject to subsection (5), fine the practitioner an amount not
exceeding £2000;
(e) may, where they consider that the complainer has been directly affected
by the conduct, direct the practitioner to pay compensation of such
amount, not exceeding £5,000, as they may specify to the complainer for
loss, inconvenience or distress resulting from the conduct.

15

(2)

On an appeal to the Tribunal under section 20ZA(9) the Tribunal—
(a) may quash the determination being appealed against and make a
determination upholding the complaint;
(b) if they do so, may, where they consider that the complainer has been
directly affected by the conduct, direct the practitioner to pay
compensation of such amount, not exceeding £5,000, as they may
specify to the complainer for loss, inconvenience or distress resulting
from the conduct;

20

(c) may confirm the determination.
25

(3)

On an appeal to the Tribunal under section 20ZA(10) the Tribunal may, where
they consider that the complainer has been directly affected by the conduct,
direct the practitioner to pay compensation of such amount, not exceeding
£5,000, as they may specify to the complainer for loss, inconvenience or
distress resulting from the conduct.

30

(4)

On an appeal under section 20ZA(11) the Tribunal may quash, confirm or vary
the direction being appealed against.

(5)

The Tribunal shall not direct the practitioner to pay a fine under subsection
(1)(d) where, in relation to the subject matter of the complaint, he has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.

(6)

Any fine directed to be paid under subsection (1)(d) above shall be treated for
the purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.

(7)

A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in favour of the Council bearing a warrant
for execution issued by the sheriff court of any sheriffdom in Scotland.

(8)

The Scottish Ministers may by order made by statutory instrument—

35

40
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(a) amend subsection (1)(d) by substituting for the amount for the time
being specified in that subsection such other amount as appears to them
to be justified by a change in the value of money;
(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(e)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

5

(9)

A statutory instrument containing an order under—
(a) subsection (8)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;

10

(b) subsection (8)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament.
20C

Where a practitioner fails to comply with a direction given by the Council
under section 20ZA(3) (including such a direction as confirmed or varied on
appeal by the Tribunal or, as the case may be, the court) before the expiry of
the period specified in the notice relating to that direction given to the
practitioner under section 20ZB(1), or such longer period as the Council may
allow, the direction shall be enforceable in like manner as an extract registered
decree arbitral in favour of the Council bearing a warrant for execution issued
by the sheriff court of any sheriffdom in Scotland.

15

20

20D

Unsatisfactory professional conduct: appeal from decisions of Tribunal

(1)

A practitioner in respect of whom a decision has been made by the Tribunal
under section 20B(1), (2), (3) or (4) may, before the expiry of the period of 21
days beginning with the day on which the decision is intimated to him, appeal
to the court against the decision.

(2)

A complainer may, before the expiry of the period of 21 days beginning with
the day on which a decision by the Tribunal under section 20B to which this
subsection applies is intimated to him, appeal to the court against the decision.

(3)

Subsection (2) applies to the following decisions of the Tribunal under section
20B—

25

30

Unsatisfactory professional conduct: enforcement of Council direction

(a) a decision under subsection (1)(a) quashing the Council’s determination
upholding the complaint;
35

(b) a decision under subsection (1)(c) quashing or varying a direction by the
Council that the practitioner pay compensation;
(c) a decision under subsection (1)(e) directing the practitioner to pay
compensation;
(d) a decision under subsection (2)(b) not to direct the practitioner to pay
compensation;

40

(e) a decision under subsection (2)(c) confirming the Council’s decision not
to uphold the complaint;
(f) a decision under subsection (3) confirming the Council’s decision not to
direct the practitioner to pay compensation;
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(g) a decision under subsection (4) quashing the Council’s direction that the
practitioner pay compensation or varying the amount of compensation
directed to be paid.
(4)

On an appeal under subsection (1) or (2), the court may give such directions in
the matter as it thinks fit, including directions as to the expenses of the
proceedings before the court and as to any order by the Tribunal relating to
expenses.

(5)

A decision of the court under subsection (4) shall be final.

5

20E
(1)

10

Unsatisfactory professional conduct: powers of court on appeal
On an appeal under section 20D, the court may—
(a) fine the practitioner an amount not exceeding £2000;
(b) where it considers that the complainer has been directly affected by the
conduct, direct the practitioner to pay compensation of such amount, not
exceeding £5,000, as it may specify to the complainer for loss,
inconvenience or distress resulting from the conduct;

15

(c) find the practitioner liable in any expenses which may be involved in the
proceedings before it.
(2)

A decision of the court under subsection (1) shall be final.

(3)

The Scottish Ministers may by order made by statutory instrument—
(a) amend subsection (1)(a) by substituting for the amount for the time being
specified in that subsection such other amount as appears to them to be
justified by a change in the value of money;

20

(b) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend subsection (1)(b)
by substituting for the amount for the time being specified in that
subsection such other amount as they consider appropriate.

25

(4)

A statutory instrument containing an order under—
(a) subsection (3)(a) is subject to annulment in pursuance of a resolution of
the Scottish Parliament;
(b) subsection (3)(b) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish
Parliament.”.

30

37A
(1)
35

Report by Commission to Council under section 8(2)(e)
After section 42ZB of the 1980 Act (as inserted by section 36(2) of this Act), insert—
“42ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers
(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner who is a solicitor, they may direct
him to undertake such education or training as regards the law or legal practice
as the Council consider appropriate in the circumstances.

(2)

The Council shall by notice in writing—

40
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(a) intimate a direction under subsection (1) to the solicitor;
(b) require the solicitor to give, before the expiry of such period being not
less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.
(3)

5

42ZD

A solicitor in respect of whom a direction has been made under section
42ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The solicitor may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

(5)

A decision of the court on an appeal under subsection (3) shall be final.”.

20

(2)
25

Direction under section 42ZC(2): appeal by practitioner

(1)
10

15

Where an appeal is made under section 42ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.

After section 20ZB of the 1990 Act (as inserted by section 37(2) of this Act), insert—
“20ZC Report by Commission to Council under section 8(2)(e) of the 2006 Act:
Council’s powers
(1)

Where the Council receive a report from the Commission under section 8(2)(e)
of the 2006 Act as respects a practitioner, they may direct him to undertake
such education or training as regards conveyancing law or legal practice or, as
the case may be, executry law or legal practice as they consider appropriate in
the circumstances.

(2)

The Council shall by notice in writing—

30

(a) intimate a direction under subsection (1) to the practitioner;
(b) require the practitioner to give, before the expiry of such period being
not less than 21 days as the notice specifies, an explanation of the steps
which he has taken to comply with the direction.

35

(3)


504

Where an appeal is made under section 20ZD(1) or (3) against a direction
under subsection (1), any notice under subsection (2)(b) relating to the
direction shall cease to have effect pending the outcome of the appeal.
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20ZD

A practitioner in respect of whom a direction has been made under section
20ZC(1) may, before the expiry of the period of 21 days beginning with the
day on which it is intimated to him, appeal to the Tribunal against the
direction.

(2)

On an appeal to the Tribunal under subsection (1), the Tribunal may quash,
confirm or vary the direction being appealed against.

(3)

The practitioner may, before the expiry of the period of 21 days beginning with
the day on which the Tribunal’s decision under subsection (2) is intimated to
him, appeal to the court against the decision.

(4)

On an appeal to the court under subsection (3), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.

(5)

A decision of the court on an appeal under subsection (3) shall be final.”.

10

38

Direction under section 20ZC(1): appeal by practitioner

(1)

5

15

45

Powers to fine and award compensation for professional misconduct etc.
(1)

In section 53 of the 1980 Act (powers of Tribunal)—
(a) in subsection (2), after paragraph (ba) insert—

20

25

30

“(bb) where the solicitor has been guilty of professional misconduct, and
where the Tribunal consider that the complainer has been directly
affected by the misconduct, direct the solicitor to pay compensation of
such amount, not exceeding £5,000, as the Tribunal may specify to the
complainer for loss, inconvenience or distress resulting from the
misconduct;”;
(b) after subsection (7B) (as inserted by paragraph 1(6N)(aa) of schedule 4 to this
Act), insert—
“(7C) The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend paragraph (bb) of subsection (2)
by substituting for the amount for the time being specified in that paragraph
such other amount as they consider appropriate.
(7D) A statutory instrument containing an order under subsection (7C) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.”;

35

(c) after subsection (8), insert—
“(9) In subsection (2)(bb), “complainer” has the same meaning as in section
42ZA.”.
(1A) In section 55 of the 1980 Act (powers of court)—
(a) in subsection (1)––

40

(i)

after paragraph (bb), insert—
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“(bc) where the court considers that the complainer has been directly affected
by the misconduct, direct the solicitor to pay compensation of such
amount, not exceeding £5,000, as it may specify to the complainer for
loss, inconvenience or distress resulting from the misconduct; or”;
(ii) in paragraph (c), after “solicitor” insert “an amount not exceeding
£10,000”;

5

(b) after subsection (4) insert—
“(5)

The Scottish Ministers may by order made by statutory instrument––
(a) after consulting the Council and such groups of persons representing
consumer interests as they consider appropriate, amend paragraph (bc) of
subsection (1) by substituting for the amount for the time being specified
in that paragraph such other amount as they consider appropriate;

10

(b) amend paragraph (c) of subsection (1) by substituting for the amount for
the time being specified in that subsection such other amount as appears
to them to be justified by a change in the value of money.

15

(6)

A statutory instrument containing an order under––
(a) subsection (5)(a) is not to be made unless a draft of the instrument has
been laid before, and approved by resolution of, the Scottish Parliament;
(b) subsection (5)(b) is subject to annulment in pursuance of a resolution of
the Scottish Parliament.

20

(7)
(2)

In this section, “complainer” has the same meaning as in section 42ZA.”.

In section 20 of the 1990 Act (professional misconduct, etc.)—
(za) in subsection (2), after paragraph (c) insert—

25

30

“(ca) where the Council consider that the complainer has been directly
affected by the professional misconduct or, as the case may be, the
matter referred to in paragraph (d) of subsection (1), to direct the
practitioner to pay compensation of such amount, not exceeding £5,000,
as the Council may specify to the complainer for loss, inconvenience or
distress resulting from the misconduct or, as the case may be, the matter;
(cb) subject to subsection (2ZA) below, to impose on the practitioner a fine
not exceeding £2,000;”;
(zb) after that subsection, insert—

35

40

“(2ZA)The Council shall not impose a fine under subsection (2)(cb) above where, in
relation to the subject matter of the complaint, the practitioner has been
convicted by any court of an offence involving dishonesty and sentenced to a
term of imprisonment of not less than 2 years.
(2ZB)Any fine imposed under subsection (2)(cb) above shall be treated for the
purposes of section 211(5) of the Criminal Procedure (Scotland) Act 1995
(fines payable to HM Exchequer) as if it were a fine imposed in the High
Court.”;
(a) in subsection (2B), after paragraph (a) insert—
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47

“(aa) where the practitioner has been guilty of professional misconduct, and
where the Tribunal consider that the complainer has been directly
affected by the misconduct, to direct the practitioner to pay
compensation of such amount, not exceeding £5,000, as the Tribunal
may specify to the complainer for loss, inconvenience or distress
resulting from the misconduct;”;

5

(b) after subsection (11F) (as inserted by paragraph 2(1C)(jj) of schedule 4 to this
Act), insert—
“(11G)The Scottish Ministers may by order made by statutory instrument, after
consulting the Council and such groups of persons representing consumer
interests as they consider appropriate, amend subsection (2)(ca) or (2B)(aa) by
substituting for the amount for the time being specified in that provision such
other amount as they consider appropriate.

10

(11H)A statutory instrument containing an order under subsection (11G) is not to be
made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament.”.

15

38A
(1)
20

Review of and appeal against decisions on remitted conduct complaints: cases
other than unsatisfactory professional conduct
In section 54 of the 1980 Act (appeals from decisions of Tribunal in cases other than
unsatisfactory professional conduct)—
(a) after subsection (1), insert—

25

“(1A) A solicitor or an incorporated practice may, before the expiry of the period of
21 days beginning with the day on which any decision by the Tribunal
mentioned in subsection (1B) is intimated to him or, as the case may be, it
appeal to the court against the decision.
(1B) The decision is—
(a) where the Tribunal was satisfied as mentioned in section 53(1)(a), the
finding that the solicitor has been guilty of professional misconduct;

30

35

(b) where the Tribunal was satisfied as mentioned in section 53(1)(d), the
finding that the incorporated practice has failed to comply with any
provision of this Act or of any rule made under this Act applicable to the
practice;
(c) in any case falling within paragraph (a) or (b), or where the decision was
made because of the circumstances mentioned in section 53(1)(b) or (c),
any decision under section 53(2) or (5).
(1C) The Council may, before the expiry of the period of 21 days beginning with the
day on which a decision by the Tribunal under section 53(2) or (5) is intimated
to them, appeal to the court against the decision; but the Council may not
appeal to the court against a decision of the Tribunal under section 53(2)(bb).

40

45

(1D) Where the Tribunal has found that a solicitor has been guilty of professional
misconduct but has not directed him under section 53(2)(bb) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Tribunal’s finding is intimated to him,
appeal to the court against the decision of the Tribunal not to make a direction
under that subsection.
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(1E) A complainer to whom the Tribunal has directed a solicitor under section
53(2)(bb) to pay compensation may, before the expiry of the period of 21 days
beginning with the day on which the direction under that subsection is
intimated to him, appeal to the court against the amount of the compensation
directed to be paid.

5

(1F) On an appeal under any of subsections (1A) to (1E), the court may give such
directions in the matter as it thinks fit, including directions as to the expenses
of the proceedings before the court and as to any order by the Tribunal relating
to expenses.
(1G) A decision of the court under subsection (1A), (1B), (1C), (1D), (1E) or (1F)
shall be final.”;

10

(b) in subsection (2), after paragraph (b) insert “;
(c) the Tribunal has exercised the power conferred by section 53(6B) to
direct that its order shall take effect on the day on which it is intimated to
the solicitor, firm of solicitors or incorporated practice concerned, the
solicitor, firm of solicitors or incorporated practice may, before the
expiry of the period of 21 days beginning with that day, apply to the
court for an order varying or quashing the direction in so far as it relates
to the day on which the order takes effect”;

15

(c) after that subsection, insert—

20

“(2A) In subsections (1D) and (1E), “complainer” has the same meaning as in section
42ZA.
(2B) Subsection (1) does not apply to any element of a decision of the Tribunal to
which subsections (1A) to (1G) and paragraph (c) of subsection (2) apply.
(2C) Subsections (1A) to (1G), and paragraph (c) of subsection (2), apply to any
element of a decision of the Tribunal which does not relate to the provision of
advice, services or activities referred to in section 47(2) of the 2006 Act.”.

25

(2)
30

In section 20 of the 1990 Act (professional misconduct etc. by conveyancing or executry
practitioners)—
(a) after subsection (8), insert—
“(8A) Where the Council are satisfied that a practitioner is guilty of professional
misconduct or that the circumstances referred to in subsection (1)(d) apply as
respects a practitioner, the practitioner may—

35

40

(a) before the expiry of the period of 21 days beginning with the day on
which the finding by the Council to that effect is intimated to him, apply
to the Council for a review by them of the finding;
(b) before the expiry of the period of 21 days beginning with the day on
which the outcome of the review is intimated to him, appeal to the
Tribunal against the decision of the Council in the review; and the
Tribunal may quash or confirm the decision.”;
(b) after subsection (11), insert—
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5

10

15

49

“(11ZA)Where the Council find that a practitioner is guilty of professional misconduct
or that the circumstances referred to in subsection (1)(d) apply as respects a
practitioner but do not direct him under subsection (2)(ca) to pay
compensation, the complainer may, before the expiry of the period of 21 days
beginning with the day on which the Council’s finding is intimated to him,
apply to the Council for a review by them of their decision not to direct the
practitioner under subsection (2)(ca) to pay compensation.
(11ZB)A complainer to whom the Council have directed a practitioner under
subsection (2)(ca) to pay compensation may, before the expiry of the period of
21 days beginning with the day on which the direction under that subsection is
intimated to him, apply to the Council for a review by them of the direction.
(11ZC)The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of the review under subsection (11ZA) or
(11ZB) is intimated to him, appeal to the Tribunal against the decision of the
Council in the review; and the Tribunal may quash, confirm or vary the
decision.”;
(c) in subsection (11A)—
(i)

in paragraph (a), after “subsection” insert “(8A)(b) or”;

(ii) after that paragraph, insert—
20

“(aa) a finding by the Tribunal that a practitioner is guilty of professional
misconduct or that the circumstances mentioned in subsection (1)(d)
apply as respects the practitioner; or”;
(iii) for the words “or, as the case may be,” substitute “the finding referred to in
paragraph (aa) or, as the case may be, the decision”;

25

(d) after that subsection, insert—
“(11B) The complainer may, before the expiry of the period of 21 days beginning with
the day on which the outcome of any appeal under subsection (11ZC) is
intimated to him, appeal to the court against the Tribunal’s decision in the
appeal.

30

35

40

(11C) Where after holding an inquiry into a complaint against a practitioner, the
Tribunal find that he has been guilty of professional misconduct or that the
circumstances referred to in subsection (2A)(b) apply as respects him, but do
not direct the practitioner under subsection (2B)(aa) to pay compensation, the
complainer may, before the expiry of the period of 21 days beginning with the
day on which the Tribunal’s finding is intimated to him, appeal to the court
against the decision of the Tribunal not to make a direction under that
subsection.
(11D) A complainer to whom the Tribunal have directed a practitioner under
subsection (2B)(aa) to pay compensation may, before the expiry of the period
of 21 days beginning with the day on which the direction under that subsection
is intimated to him, appeal to the court against the amount of the compensation
directed to be paid.
(11E) In an appeal under subsection (11C) or (11D), the court may make such order
in the matter as it thinks fit.”.
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PART 3
LEGAL PROFESSION: OTHER MATTERS

39

5

Constitution of Scottish Solicitors’ Discipline Tribunal
(1)

Schedule 4 to the 1980 Act is amended as follows.

(2)

For paragraph 1 substitute—
“1

The Tribunal shall consist of not more than 28 members.

1A

The Tribunal shall consist of equal numbers of—
(a) members (in this Part referred to as “solicitor members”) appointed by
the Lord President, who are solicitors recommended by the Council as
representatives of the solicitors’ profession throughout Scotland; and

10

(b) members (in this Part referred to as “non-lawyer members”) appointed
by the Lord President after consultation with the Scottish Ministers, who
are not—
(i)

solicitors;

(ii) advocates;

15

(iii) conveyancing practitioners or executry practitioners, within the
meaning of section 23 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 (c.40) (“the 1990 Act”);
(iv) persons exercising a right to conduct litigation or a right of
audience acquired by virtue of section 27 of the 1990 Act.

20

25

1B

The validity of any proceedings of the Tribunal is not affected by a vacancy in
membership of the Tribunal nor by any defect in the appointment of a member.

1C

The Scottish Ministers may by order made by statutory instrument amend
paragraph 1 so as to vary the maximum number of members of the Tribunal.

1D

A statutory instrument containing an order made under paragraph 1C is subject
to annulment in pursuance of a resolution of the Scottish Parliament.”.

(3)

In paragraph 2(a), for “lay” substitute “non-lawyer”.

(4)

In paragraph 3, for “lay” substitute “non-lawyer”.

(5)

In paragraph 5—
(a) in sub-paragraph (b), for “1 lay member is” substitute “2 solicitor members are”;

30

(b) for sub-paragraph (c) substitute—
“(c) at least 2 non-lawyer members are present.”;
(c) sub-paragraph (d) is repealed.
(6)
35

40

In paragraph 6, for “lay” substitute “non-lawyer”.
Scottish Solicitors Guarantee Fund: borrowing limit
In paragraph 2(2) of Schedule 3 (Scottish Solicitors Guarantee Fund) to the 1980 Act,
for “£20,000” substitute “£1,250,000”.
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51

Safeguarding interests of clients
(1)

The 1980 Act is amended as follows.

(2)

In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
(a) after subsection (4), insert—
“(4A) Where—

5

(a) a solicitor is restricted from acting as a principal; and
(b) immediately before the restriction the solicitor was a sole solicitor;
the right to operate on, or otherwise deal with, any client account in the name
of the solicitor or the solicitor’s firm shall on the occurrence of those
circumstances vest in the Society (notwithstanding any enactment or rule of
law to the contrary) to the exclusion of any other person until such time as the
Council have approved acceptable other arrangements in respect of the client
account.”;

10

(b) in subsection (5), after the definition of “material date”, insert—
““principal” means a solicitor who is a sole practitioner or is a partner in a
firm of two or more solicitors or is a director of an incorporated practice
which is a company or a solicitor who is a member of a multi-national
practice having its principal place of business in Scotland;”.

15

42

Offence for unqualified persons to prepare certain documents
In section 32(2) of the 1980 Act (offence for unqualified persons to prepare certain
documents), after paragraph (e) add “; or

20

(f) to a member of a body which has made a successful application under
section 25 of the 1990 Act but only to the extent to which the member is
exercising rights acquired by virtue of section 27 of that Act”.
25

43

Notaries public to be practising solicitors
(1)

The 1980 Act is amended as follows.

(2)

In section 57(2), after “solicitor” insert “qualified to practise in accordance with section
4”.

(3)

In section 58, after subsection (4) insert—

30

35

43A

“(5)

Where a person who is a solicitor and a notary public no longer has in force a
practising certificate, the Council shall forthwith remove the person’s name
from the register of notaries public.

(6)

If the person mentioned in subsection (5) becomes qualified to practise as a
solicitor in accordance with section 4, the Council shall restore the person’s
name to the register of notaries public.”.

Regulation of notaries public
After section 59 of the 1980 Act, insert—
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5

Rules regarding notaries public

(1)

Subject to subsections (2) and (3), the Council may, if they think fit, make
rules for regulating in respect of any matter the admission, enrolment and
professional practice of notaries public.

(2)

The Council shall, before making any rules under this section—
(a) send to each notary public a draft of the rules; and
(b) take into consideration any representations made by any notary public on
the draft.

(3)

Rules made under this section shall not have effect unless the Lord President,
after considering any representations the Lord President thinks relevant, has
approved the rules so made.

(4)

If a notary public fails to comply with any rule made under this section that
failure may be treated as professional misconduct or unsatisfactory
professional conduct on the part of the solicitor who is the notary public.”.

10

PART 4

15

LEGAL AID
44

Criminal legal aid in solemn proceedings
(1)

The 1986 Act is amended as follows.

(2)

In section 22(1)(b)(i) (automatic availability of criminal legal aid), for “23(1)(a)”
substitute “23A(1)”.

(3)

In section 23 (power of the court to grant legal aid)—

20

(a) paragraph (a) of subsection (1); and
(b) paragraph (a) of subsection (2),
are repealed.
25

(4)

After that section, insert—
“23A
(1)

30

Legal aid in solemn proceedings
Criminal legal aid shall be available on an application made to the Board,
where a person is being prosecuted under solemn procedure, if the Board is
satisfied after consideration of the person’s financial circumstances that the
expenses of the case cannot be met without undue hardship to the person or the
person’s dependants.

(1A) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.
35

(1B) The Board may require a person receiving legal aid under subsection (1) to
comply with such conditions as it considers expedient to enable it to satisfy
itself from time to time that it is reasonable for him to continue to receive
criminal legal aid.
(2)

40
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The Board shall establish a procedure under which any person whose
application for legal aid under subsection (1) has been refused may apply to the
Board for a review of the application.
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(3)

5

The Board shall establish a procedure under which any person receiving
criminal legal aid under subsection (1) which is subject to conditions by virtue
of subsection (1A) may apply to the Board for a review of any such
condition.”.

(5)

In section 25(4) (legal aid in appeals), after “23” insert “, 23A”.

(6)

In section 25AB(4) (legal aid in references, appeals or applications for special leave to
appeal to the Judicial Committee or the Privy Council), after “23” insert “, 23A”.

(7)

In section 30(3)(a) (legal aid in contempt proceedings), after “23” insert “, 23A”.

44A
10

53

Criminal legal aid: conditions and reviews

(1)

Section 24 (legal aid in summary proceedings) of the 1986 Act is amended in
accordance with subsections (2) to (6) of this section.

(2)

In subsection (1), for “subsection” substitute “subsections (1A), (2) and”.

(3)

After subsection (1) insert—
“(1A) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

15

(4)

In subsection (2), after “that” insert “—
(a) after consideration of the financial circumstances of the person, the
expenses of the case cannot be met without undue hardship to him or his
dependents;

20

(b)”.
(5)

After subsection (5) insert—
“(5A) The Board shall establish a procedure under which any person receiving
criminal legal aid under this section which is subject to conditions by virtue of
subsection (1A) may apply to the Board for a review of any such condition.”.

25

(6)

In subsection (6)—
(a) the word “has either” is repealed;
(b) at the beginning of paragraph (a) insert “has”;
(c) at the end of paragraph (a) “or” is repealed;
(d) at the beginning of paragraph (b) insert “has”;

30

(e) at the end of paragraph (b) insert “; or
(c) is no longer receiving criminal legal aid in connection with proceedings
because the Board is no longer satisfied as to the matters mentioned in
paragraphs (a) and (b) of subsection (1)”.
35

(7)

Section 25 (legal aid in appeals) of the 1986 Act is amended in accordance with
subsections (8) and (9) of this section.

(8)

After subsection (2A) insert—
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“(2B) Where a person is no longer receiving criminal legal aid because the Board is
no longer satisfied as mentioned in subsection (2)(c) above the High Court
may, at any time prior to the disposal of the appeal, whether or not on
application made to it, notwithstanding the Board no longer being so satisfied,
determine that it is in the interests of justice that the person should receive
criminal legal aid in connection with the appeal, and the Board shall forthwith
make such legal aid available to him.

5

(2C) Legal aid made available to a person under subsection (2) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

10

(9)

After subsection (3) insert—
“(3A) The Board shall establish a procedure under which any person whose
application for criminal legal aid under subsection (2) has been refused may
apply to the Board for a review of his application.
(3B) The Board shall establish a procedure under which any person receiving
criminal legal aid under subsection (2) which is subject to conditions by virtue
of subsection (2C) may apply to the Board for a review of any such
condition.”.

15

20

(10) Section 25AB (legal aid in references, appeals or applications for special leave to appeal
to the Judicial Committee of the Privy Council) is amended in accordance with
subsections (11) and (12) of this section.
(11) After subsection (2) insert—
“(2A) Legal aid made available to a person under subsection (2) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.”.

25

(12) After subsection (3) insert—
“(3A) The Board shall establish a procedure under which any person whose
application for criminal legal aid under subsection (2) has been refused may
apply to the Board for a review of his application.
(3B) The Board shall establish a procedure under which any person receiving
criminal legal aid under this section which is subject to conditions by virtue of
subsection (2A) may apply to the Board for a review of any such condition.”.

30

44B
35

40
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Criminal Legal Assistance Register: removal of name following failure to comply
with code

(1)

Section 25D (removal of name from Register following failure to comply with code) of
the 1986 Act is amended as follows.

(2)

In subsection (1), after “be” insert “, or may not have been,”.

(3)

After subsection (4), insert—
“(4A) Where, after carrying out the procedures mentioned in subsection (1) above
and, where a time limit has been set under subsection (3) above, after the
expiry of that time limit, the Board is satisfied that, regardless of whether or
not there is current compliance with the code—
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55

(a) the firm have not complied with the code in a material regard, it may
remove the names of the firm and, subject to subsection (5) below, of
any registered solicitors connected with the firm from the Register;
(b) the solicitor has not complied with the code in a material regard, it may
remove his name from the Register.”.

5

(4)

In subsection (5), after “(4)(a)” insert “or (4A)(a)”.

(5)

In subsection (8), after “(4)” insert “or (4A)”.

45

10

Register of advice organisations: advice and assistance
(1)

The 1986 Act is amended as follows.

(2)

In section 4(2)(a) (Scottish Legal Aid Fund), after “counsel” insert “or registered
organisation”.

(3)

In section 6 (definitions)—
(a) in subsection (1)—
(i)

in the definition of “advice and assistance” after paragraph (a) insert—

“(aa) oral or written advice provided by an adviser––

15

(i)

on the application of Scots law to any specified categories of
circumstances which have arisen in relation to the person seeking
advice;

(ii) as to any steps which that person might appropriately take having
regard to the application of Scots law to those circumstances;”;

20

(ia) in that definition, after paragraph (b) insert—
“(c) assistance provided to a person by an adviser in taking any steps
mentioned in paragraph (aa)(ii) above, by taking such steps on his behalf
or by assisting him in so taking them;”;
(ii) in the definition of “assistance by way of representation”, after the word
“means” insert “, subject to section 12B(3) of this Act,”;

25

(b) in subsection (2), before the definition of “client” insert—
““adviser” means a person who is approved by a registered organisation
for the purposes of providing advice and assistance on behalf of the
organisation and who is the person by whom advice and assistance is
provided;”.

30

(4)

In section 10 (financial limit)—
(a) in subsection (1)—
(i)

35

after the word “solicitor” where it first occurs insert “or, as the case may
be, adviser”;

(ii) in paragraph (a), after the word “solicitor” insert “or adviser”;
(b) in subsection (3)—
(i)

after paragraph (a) insert—
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“(aa) any outlays which may be incurred by the registered organisation (which
approved the adviser) in, or in connection with, the providing of the
advice and assistance;”;
(ii) after paragraph (b) insert—
“(ba) any fees (not being charges for outlays) which, apart from section 11 of
this Act, would be properly chargeable by the registered organisation
(which approved the adviser) in respect of the advice and assistance;”.

5

(5)

In section 12 (payments of fees or outlays otherwise than through clients’
contributions)—
(a) in subsection (3), after the word “solicitor” where it first occurs insert “or, as the
case may be, the registered organisation,”;

10

(b) in paragraph (d) of that subsection, after “solicitor” insert “or the registered
organisation”.
(6)

After section 12, insert—
“Register of advice organisations

15

12A

Register of advice organisations

(1)

The Board shall establish and maintain a register of advice organisations (“the
register of advice organisations”) of organisations approved by the Board as
registered organisations in relation to the provision of advice and assistance by
persons approved by such organisations as advisers.

(2)

A person who—

20

(a) is a solicitor,
(b) is an advocate,
(c) is a conveyancing practitioner or an executry practitioner, within the
meaning of section 23 of the Law Reform (Miscellaneous Provisions)
(Scotland) Act 1990 (c.40),

25

(d) has acquired any right to conduct litigation or right of audience by virtue
of section 27 of that Act,
may not be an adviser.
30

(3)

12B
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Advice and assistance

(1)

The Scottish Ministers may by regulations specify categories of circumstances
for the purposes of paragraph (aa) of the definition of “advice and assistance”
in section 6(1) of this Act.

(2)

The power under subsection (1) may specify different categories for different
purposes.

(3)

In this Act––

35
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(a) “advice and assistance” as defined in section 6(1)(c) is limited to the
extent to which it is competent for the adviser to perform any steps on
behalf of the person or by assisting him in so taking them;
(b) “assistance by way of representation” as defined in section 6(1) includes
advice and assistance provided by an adviser but only to the extent to
which it is competent for the adviser to perform such steps referred to in
that definition.”.

5

(7)

In section 33 (fees and outlays of solicitors and counsel)—
(a) after subsection (1) insert—
“(1A) A registered organisation shall be paid out of the Fund in accordance with
section 4(2)(a) of this Act in respect of any fees or outlays properly incurred by
it in respect of the advisers it approves providing advice and assistance under
this Act.”;

10

(b) in subsection (2), after “counsel” insert “and, in respect of advice and assistance
as mentioned in paragraph (b) of this subsection, advisers”.

15

(8)

In section 41 (interpretation)—
(a) after the definition of “advice and assistance” insert—
““adviser” has the meaning given to it in section 6(2) of this Act;
“adviser code” means the code of practice in relation to the register of
advice organisations for the time being in force under Schedule 1A to
this Act;”;

20

(b) after the definition of “the Register” insert—
““the register of advice organisations” means the register established and
maintained under section 12A of this Act;”;
(c) after the definition of “registered firm” insert—

25

““registered organisation” means an organisation whose name appears on
the register of advice organisations;”.
(9)

After Schedule 1 (Scottish Legal Aid Board) to the 1986 Act, insert—
“SCHEDULE 1A
(introduced by section (12A(3))

30

FURTHER PROVISION IN RELATION TO THE REGISTER OF ADVICE ORGANISATIONS
Register of advice organisations
1 (2)
35

An organisation which satisfies the Board that it complies with the relevant
provisions of the adviser code shall be approved by the Board as an
organisation that may approve a person to provide advice and assistance on
behalf of the organisation; and the Board shall make an appropriate entry on
the register of advice organisations.

40

(2A) An individual may apply for entry on the register of advice organisations as an
organisation; and if the Board is satisfied that the individual complies with the
relevant provisions of the adviser code in relation to an organisation, the Board
shall approve the individual and treat the individual as an organisation for the
purposes of this Schedule.
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(3)

The Board must make the register of advice organisations available for public
inspection, without charge, at all reasonable times.

(4)

In this Schedule an “organisation” includes—
(a) a firm of solicitors;
(b) an incorporated practice within the meaning of section 34(1A)(c) of the
Solicitors (Scotland) Act 1980 (c.46).

5

Applications
2 (1)

An application for entry on the register of advice organisations shall be made
in such form as the Board may determine, and shall be accompanied by such
documents as the Board may specify.

(3)

On receipt of an application the Board shall make such enquiries as it thinks
appropriate for the purposes of determining whether the applicant complies
with the relevant provisions of the adviser code.

(4)

The Board may determine an application to be entered on the register of advice
organisations by—

10

15

(a) granting the application; or
(b) refusing the application.
(5)

20

Where the Board decides to refuse an application it shall as soon as practicable
thereafter send the applicant, by recorded delivery, a written note of its reasons.

Further provision on applications
3 (1)

In determining any application for entry on the register of advice organisations,
the Board may limit the grant of the application to any of the particular
categories of circumstances as specified by virtue of section 12B(1).

(2)

Where the Board limits the grant of an application as mentioned in subparagraph (1), the entry made on the register under paragraph 1(2) must state
the categories in relation to which the organisation is registered; and any
adviser approved by the organisation may provide advice and assistance under
this Act only in relation to those categories.

25

Adviser code
30

4 (1)
(2)

The Board shall prepare a code of practice (an “adviser code”) in relation to
advisers and registered organisations.
The adviser code prepared under sub-paragraph (1) must include—
(a) the conditions to be complied with in order to qualify for registration;
(b) the types of organisations eligible for registration;

35

(ba) the conditions to be complied with in order for a person to be approved
by a registered organisation as an adviser;
(c) the laying down of standards, conduct, practice and training expected in
relation to—
(i)
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the provision of advice and assistance by advisers;
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(ii) the supervision of such activity by registered organisations;
(ca) arrangements for dealing with complaints about the activities of advisers
and registered organisations;
(d) arrangements for monitoring the activities of advisers and registered
organisations.

5

(3)

The adviser code prepared under sub-paragraph (1) has effect on such date as
the Board may confirm.

(4)

But the adviser code may not have effect unless and until it has been—
(a) approved by the Scottish Ministers; and
(b) the Board has laid a copy of the prepared code before the Scottish
Parliament.

10

(5)

The Board is to publish the adviser code in such way as, in its opinion, is likely
to bring it to the attention of those interested in it.

(6)

The Board is to—
(a) keep the adviser code under review; and

15

(b) revise it where appropriate.
(7)

The provisions of this paragraph apply in relation to any revision of the adviser
code as they apply in relation to the version originally prepared.

(8)

Registered organisations shall comply with the relevant requirements of the
adviser code.

20

Monitoring
5

The Board is to monitor—
(a) the provision of advice and assistance and related activities by advisers;
(b) compliance with the adviser code by registered organisations.

25

30

Removal of name from the register of advice organisations
6 (1)

Where it appears to the Board (whether or not following a complaint made to
it) that a registered organisation may not be, or may not have been, complying
with the adviser code, it shall investigate the matter in such manner as it thinks
fit.

(2)

Where the Board conducts an investigation under sub-paragraph (1) it must
allow the registered organisation concerned the opportunity to make
representations.

(3)

Following an investigation under sub-paragraph (1), the Board may give the
registered organisation concerned an opportunity, within such time as it may
specify, to remedy any defect in the compliance with the adviser code.

(4)

Where, after carrying out the procedures mentioned in sub-paragraph (1) and,
where a time limit has been set under sub-paragraph (3), after the expiry of that
time limit, the Board is satisfied that the registered organisation is not
complying with the adviser code, it shall remove from the register of advice
organisations the name of the organisation.

35

40
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(4A) Where, after carrying out the procedures mentioned in sub-paragraph (1) and,
where a time limit has been set under sub-paragraph (3), after the expiry of that
time limit, the Board is satisfied that, regardless of whether or not there is
current compliance with the code, the registered organisation has not complied
with the code in a material regard, it may remove the name of the organisation
from the register of advice organisations.

5

(7)

10

Where the Board decides to remove the name of an organisation from the
register of advice organisations in accordance with sub-paragraph (4) it shall as
soon as practicable thereafter send the organisation, by recorded delivery, a
written note of its reasons.

Appeals
7 (1)

A decision by the Board to refuse an application under paragraph 2(4)(b) may
be appealed by the applicant to the Court of Session within 21 days of the
receipt of the notification of the Board’s reasons under paragraph 2(5).

(2)

A decision by the Board under paragraph 6(4) or (4A) to remove from the
register of advice organisations the name of a registered organisation may be
appealed to the Court of Session within 21 days of the receipt of the
notification of the Board’s reasons under paragraph 6(7); but the making of an
appeal shall not have the effect of restoring the name to the register of advice
organisations.

(3)

An appeal under sub-paragraph (1) or (2) may be on questions of both fact and
law and the court, after hearing such evidence and representations as it
considers appropriate, may make such order as it thinks fit.”.

15

20

45A
25

Scottish Legal Aid Board: grants for certain purposes

(1)

The 1986 Act is amended as follows.

(2)

In section 4 (Scottish Legal Aid Fund)—
(a) at the beginning of subsection (2)(a) insert “subject to section 4A(13),”;
(b) after subsection (2)(ab) insert—
“(ac) such sums as are, by virtue of section 4A, due out of the Fund to any
person;”;

30

(c) after subsection (3)(ac) insert—
“(ad) any sums recovered from a person in connection with a grant made by
the Board in accordance with section 4A;”.
(3)
35

After that section insert—
“4A

Power of Board to make grants for certain purposes
(1)

The Board may, on an application made to it by any person, make grants of
such amount and subject to such conditions (including conditions as to
repayment) as it may determine to the person in respect of—
(a) any of the matters mentioned in subsection (2);
(b) any of the purposes mentioned in subsection (3).

40

(2)
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(a) any civil legal aid or advice and assistance in relation to civil matters
provided, or to be provided, by any solicitor or counsel;
(b) any advice and assistance in relation to civil matters provided, or to be
provided, by any adviser;
(c) any advice, assistance or representation (not falling within paragraphs (a)
or (b)) provided, or to be provided, by any person, which is connected to
civil matters.

5

10

(3)

The purposes are facilitating, supporting and developing the provision of any
of the matters referred to in subsection (2).

(4)

The Scottish Ministers must specify a limit to the total amount that may be
paid out of the Fund by virtue of subsection (1).

(5)

In specifying any limit under subsection (4) the Scottish Ministers must specify
the period in relation to which that limit applies.

(6)

Any grant made under subsection (1) must be made in accordance with an
approved plan.

(7)

The Board must prepare and publish a plan as to the criteria which the Board
will apply in considering whether or not to make such a grant; and the Board
must submit the plan to the Scottish Ministers for approval.

(8)

The Scottish Ministers may approve a plan submitted to them under subsection
(7) with or without modification.

(9)

The Scottish Ministers may at any time—

15

20

(a) approve a modification of an approved plan proposed by the Board or
withdraw approval of such a plan or modification;
(b) require the Board to prepare and publish a plan under subsection (7).
25

(10) An application under subsection (1) must include such information as the
Board may reasonably require.
(11) In preparing and publishing the plan under subsection (7) the Board must do so
in accordance with such directions as the Scottish Ministers may give.

30

(12) Any money due to a person by virtue of this section shall be paid to the person
by the Board out of the Fund.
(13) Any money paid to a person under subsection (1) as provided in subsection
(12), in respect of—
(a) any civil legal aid or advice and assistance provided by any solicitor or
counsel;

35

(b) any advice and assistance provided by an adviser,
shall be taken to be a payment in accordance with this Act; and no other
payment may be made out of the Fund in respect of that civil legal aid or, as
the case may be, advice and assistance.

40

(14) In this section, “approved plan” means a plan approved, for the time being, by
the Scottish Ministers under subsection (8); and includes any part or
modification of the plan so approved.
(15) For the purposes of this section, “person” includes a body corporate or
unincorporate.”.
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45AA

Financial limit: advice and assistance

(1)

Section 10 (financial limit) of the 1986 Act is amended as follows.

(2)

In subsection (1)(b)—
(a) after “except” insert “, subject to subsection (4),”;
(b) at the end insert “or in the circumstances set out in subsection (1A)”.

5

(3)

After subsection (1) insert—
“(1A) The circumstances are that—
(a) the advice and assistance requires to be given urgently; and
(b) it is not possible to seek the approval of the Board before the advice and
assistance requires to be given,

10

and following which an application may be made under subsection (1B) for the
Board’s approval.
(1B) If the Board is satisfied that the circumstances set out in subsection (1A) were
present it may, on application by the solicitor or adviser concerned, give its
approval to the limit having been exceeded.”.

15

(4)

After subsection (3) insert—
“(4)

In the circumstances set out in subsection (5), no application may be made for
the Board’s approval for the cost of giving the advice and assistance—
(a) to exceed the limit applicable under this section; or
(b) to that limit having been exceeded.

20

(5)

The circumstances are that the matter with which the advice and assistance is
concerned is not—
(a) specified as a distinct matter for the purposes of advice and assistance by
virtue of regulations made under this Act; or
(b) being treated as if it were a distinct matter by virtue of such
regulations.”.

25

45AB
(1)

Further provision in relation to the Fund: advice and assistance
In section 4 of the 1986 Act (Scottish Legal Aid Fund) in subsection (2), after paragraph
(b) insert—
“(ba) any sums as are, by virtue of section 12C of this Act, due out of the
Fund;”.

30

(2)

After section 12B of that Act (inserted by section 45 of this Act) insert—
“Advice and assistance: further provision in relation to the Fund
12C

35
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Further provision in relation to the Fund: advice and assistance
This section applies where, in respect of any matter in connection with which
advice and assistance has been provided, the sums mentioned in section
4(3)(aa), (ca) and (cb) which are payable into the Fund have been so paid.
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There shall be paid out of the Fund any sum which, in the opinion of the Board
the party concerned would have been likely to receive, after the operation of
section 12(3), if the advice and assistance provided had not been provided—
(a) by virtue of a grant made under section 4A; or
(b) by a solicitor in the course of employment to which Part V of this Act
applies.”.

5

45B

Availability of civil legal aid for defamation or verbal injury

(1)

The 1986 Act is amended as follows.

(2)

In section 14 (availability of civil legal aid), after subsection (1B) insert—
“(1C) In the case of proceedings described in paragraph 1 of Part II of Schedule 2 to
this Act, civil legal aid shall be available to a person only if, in addition to the
requirements which have to be met under subsection (1) and section 15 of this
Act and subject to paragraph 2 of Part II of Schedule 2, such criteria as may be
set out by the Scottish Ministers in directions given to the Board are met.

10

(1D) A direction given under subsection (1C) may—

15

(a) include criteria in respect of which the Board may require to satisfy
itself;
(b) make different provision for different purposes;
(c) be varied or revoked at any time.
(1E) Where the Scottish Ministers give a direction under subsection (1C)—

20

(a) the Board must comply with it;
(b) the Scottish Ministers must arrange for the direction to be published in
such manner as they consider appropriate.”.
(3)

In Part II of Schedule 2 (excepted proceedings)—
(a) in paragraph 1, after “to” insert “section 14(1C) and”;

25

(b) in paragraph 2, the words “, and legal” to the end are repealed.
45C

30

Civil legal aid: conditions and reviews

(1)

Section 14 (availability of civil legal aid) of the 1986 Act is amended in accordance with
subsections (2) and (3) of this section.

(2)

In subsection (1), for “subsection” substitute “subsections (1F) and”.

(3)

After subsection (1E) (inserted by section 45B(2) of this Act), insert—
“(1F) Legal aid made available to a person under subsection (1) may be subject to
such conditions as the Board considers expedient; and such conditions may be
imposed at any time.
(1G) The Board shall establish a procedure under which any person receiving civil
legal aid under this section which is subject to conditions by virtue of
subsection (1F) may apply to the Board for a review of any such condition.

35

(4)

Section 29 (legal aid in certain proceedings relating to children) of the 1986 Act is
amended in accordance with subsections (5) and (6) of this section.
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(5)

After subsection (5) insert—
“(5A) Legal aid made available to a person under subsection (2)(d) above or
subsection (9) below may be subject to such conditions as the Board considers
expedient; and such conditions may be imposed at any time.”.

5

(6)

After subsection (6) insert—
“(6A) The Board shall establish a procedure under which any person whose
application for legal aid under subsection (2)(d) above or subsection (9) below
has been refused may apply to the Board for a review of his application.
(6B) The Board shall establish a procedure under which any person receiving legal
aid under subsection (2)(d) above or subsection (9) below which is subject to
conditions by virtue of subsection (5A) may apply to the Board for a review of
any such condition.”.

10

45CA
(1)
15

Availability of legal aid: Judicial Committee of the Privy Council
In section 25AB (legal aid in references, appeals or applications for special leave to
appeal to the Judicial Committee of the Privy Council) of the 1986 Act—
(a) in subsection (1), for “or 13(a)” substitute “, 13(a) or 33”;
(b) in subsection (4), after “11” insert “or 33”.

(2)

20

45D
(1)

In paragraph 1 of Part 1 of Schedule 2 to that Act, for “and 13(b)” substitute “, 13(b), 32
and 33”.
Solicitors employed by the Scottish Legal Aid Board
In section 4 (Scottish Legal Aid Fund) of the 1986 Act, after subsection (2)(a) insert—
“(aza)any expenses incurred by the Board in connection with the provision by
solicitors employed by it by virtue of section 27(1) of this Act of—
(i)

advice and assistance in relation to civil matters;

(ii) civil legal aid;

25

(iii) any services as are mentioned in section 26(2) of this Act;”.
(2)

In section 26 (employment to which Part V applies)—
(a) in subsection (2)—
(i)

the word “local” is repealed;

(ii) in paragraph (a), for “its function” substitute “any function it has”;

30

(b) in subsection (3)(a)—
(i)

the word “local” is repealed;

(ii) after “concerned” insert “(whether wholly or partly)”.
(3)
35

In section 27 (arrangements for employment to which Part V applies) of that Act—
(a) after subsection (1), insert—
“(1A) The provisions of paragraph 8 of Schedule 1 to this Act shall apply to solicitors
employed by the Board by virtue of subsection (1) as they apply to employees
appointed by the Board under that paragraph.”;
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(b) subsections (2) and (3) are repealed.
46

Contributions, and payments out of property recovered
(1)

The 1986 Act is amended as follows.

(2)

In section 4 (Scottish Legal Aid Fund) in subsection (2), after paragraph (ab) insert—
“(aba)any sums repayable to a person in accordance with section 17(2C) of
this Act;

5

(abb)any sums payable to a person in accordance with section 17(2CA) of
this Act;”.
(2A) In that section, after subsection (3)(c) insert—
“(ca) any sum recovered as to expenses under an award of a court or an
agreement or otherwise in favour of any person in respect of any matter
in connection with which advice and assistance has been provided to the
person—

10

(i)

(ii) by a solicitor in the course of employment to which Part V of this
Act applies;

15

(cb) any sum which is to be paid out of property (of whatever nature and
wherever situated) recovered or preserved for any person in respect of
any matter in connection with which advice and assistance has been
provided to the person (including his rights under any settlement arrived
at in connection with that matter in order to avoid or bring to an end any
proceedings)—

20

(i)

by virtue of a grant made under section 4A; or

(ii) by a solicitor in the course of employment to which Part V of this
Act applies;”.

25

(3)

30

by virtue of a grant made under section 4A; or

In section 17 (contributions, and payments out of property recovered), after subsection
(2B) insert—
“(2C) If the total contribution to the Fund made by a person in respect of any
proceedings exceeds the net liability of the Fund on the person’s account, the
excess shall be repaid to the person.
(2CA)Any sums paid to the Board under subsection (2B) which are no longer
required to meet the net liability of the Fund on a person’s account, having
taken into account any relevant sums paid to the Board under subsection (2A),
shall be paid to the person.

35

(2D) Nothing in subsection (2B) shall prejudice the power of the court to allow any
damages or expenses to be set off.
(2E) In this section, the reference to a “net liability of the Fund” on a legally
assisted person’s account is a reference to the aggregate amount of—

40

(a) the sums paid or payable to a solicitor or counsel out of the Fund on the
person’s account, in respect of the proceedings in question; and
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(b) any sums paid or payable to a solicitor, counsel or registered
organisation (in respect of the advisers it approves) out of the Fund on
the person’s account, for advice and assistance in connection with the
proceedings in question or any matter to which those proceedings relate,
being sums not recouped by the Fund out of expenses in respect of those
proceedings, or as a result of any right which the person may have to be
indemnified against such expenses.

5

(2F) Where the solicitor for a legally assisted person is employed by the Board for
the purposes of Part V of this Act, references in subsection (2E) to sums
payable out of the Fund include references to sums which would have been so
payable had the legal aid and, as the case may be, advice and assistance been
provided in circumstances other than those specified in subsection (2H).

10

(2G) Where—
(a) civil legal aid is or has been provided in respect of the proceedings in
question by virtue of a grant made under section 4A; and

15

(b) advice and assistance is or has been provided in connection with the
proceedings by virtue of a grant made under section 4A,
references in subsection (2E) to sums payable out of the Fund include
references to sums which would have been so payable had the legal aid and, as
the case may be, advice and assistance been provided in circumstances other
than those specified in subsection (2H).

20

(2H) The circumstances are that the legal aid and, as the case may be, advice and
assistance has been provided—
(a) by virtue of a grant made under section 4A; or
(b) by a solicitor in the course of employment to which Part V of this Act
applies.”.

25

46A

Regulations under section 36 of 1986 Act

(1)

Section 36 (regulations) of the 1986 Act is amended as follows.

(2)

After paragraph (c) of subsection (2) insert—
“(ca) make provision allowing the Board to determine—

30

(i)

the matters which, subject to subsection (2A), are or are not to be
treated as distinct matters for the purposes of advice and
assistance;

(ii) on a case by case basis, matters which may be treated as if they
were distinct matters for the purposes of advice and assistance;”.

35

(3)

After subsection (2) insert—
“(2A) Regulations made under this section which include provision as mentioned in
subsection (2)(ca)(i) must include provision to the effect that—

40
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(a) any determination by the Board as to the matters which are or are not to
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(b) where a matter has been determined by the Board to be so treated as a
distinct matter, the Board may not determine that the matter is no longer
to be so treated unless the Scottish Ministers consent.”.

PART 5
GENERAL

5

47

Advice, services or activities to which Act does not apply
(1)

Nothing in this Act applies to—
(a) any element of a complaint relating to;
(b) the provision by a practitioner of,
the advice, services or activities mentioned in subsection (2).

10

(2)

The advice, services or activities are—
(a) activities carried out by virtue of a group licence issued under section 22(1)(b) of
the Consumer Credit Act 1974 (c.39);
(b) activities of an insolvency practitioner within the meaning of Part 13 of the
Insolvency Act 1986 (c.45);

15

(ba) activities mentioned in paragraph (a) of paragraph 5(1) of Schedule 3 to the
Financial Services Act 1986 (c.60);
(c) immigration advice or immigration services, both within the meaning of section
82(1) of the Immigration and Asylum Act 1999 (c.33);
20

(ca) regulated activity within the meaning of section 22 of the Financial Services and
Markets Act 2000 (c.8), other than activity falling within paragraph (d) below, in
respect of which the Financial Services Authority has by virtue of Part 20 of that
Act arranged for its regulatory role to be carried out by the Law Society of
Scotland;

25

(d) exempt regulated activities within the meaning of section 325(2) of the Financial
Services and Markets Act 2000 (c.8).
(3)

48
30

35

In subsection (1), “complaint” and “practitioner” have the same meanings as in section
34.
Ancillary provision

(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes, or in consequence, of, or for giving full effect to, this Act or any provision
of it.

(2)

An order under this section may—
(a) make different provision for different purposes;
(b) modify any enactment, instrument or document.
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Regulations or orders
(1)

Any power conferred by this Act on the Scottish Ministers to make orders or
regulations—
(a) must be exercised by statutory instrument;
(b) may be exercised so as to make different provision for different purposes.

5

(2)

A statutory instrument containing an order or regulations made under this Act (except an
order made under section 17(1) or 52(2)) is, subject to subsection (3), subject to
annulment in pursuance of a resolution of the Parliament.

(3)

A statutory instrument containing—
(a) an order under section 8(7) or 16(8);

10

(b) regulations under section 31(1);
(c) an order under—
(i)

section 48(1) containing provisions which add to, replace or omit any part
of the text of an Act;

(ii) paragraph 2(7) of schedule 1,

15

is not to be made unless a draft of the instrument has been laid before, and approved by
resolution of, the Parliament.
50

Interpretation
In this Act—
“the 1980 Act” means the Solicitors (Scotland) Act 1980 (c.46);

20

“the 1986 Act” means the Legal Aid (Scotland) Act 1986 (c.47);
“the 1990 Act” means the Law Reform (Miscellaneous Provisions) (Scotland) Act
1990 (c.40).
51

Minor and consequential modifications
Schedule 4 makes—

25

(a) minor modifications;
(b) modifications consequential on the provisions of this Act.
52

30
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Short title and commencement
(1)

This Act may be cited as the Legal Profession and Legal Aid (Scotland) Act 2006.

(2)

The provisions of this Act, except this section and sections 34, 49 and 50 come into
force on such day as the Scottish Ministers may by order appoint.

(3)

Different days may be appointed under subsection (2) for different purposes.
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SCHEDULE 1
(introduced by section 1(2))
THE SCOTTISH LEGAL COMPLAINTS COMMISSION
Status
5

1 (1)
(2)

10

The Commission is a body corporate.
The Commission is not to be regarded as a servant or agent of the Crown, or having any
status, immunity or privilege of the Crown, nor are its members or its employees to be
regarded as civil servants, nor its property as property of, or held on behalf of, the
Crown.

Membership of the Commission
2 (1)

The Commission is to consist of the following members—
(a) a person to chair the Commission (“the chairing member”); and
(b) 8 other members.

(2)

Members are appointed by the Scottish Ministers, having consulted the Lord President
of the Court of Session (“the Lord President”).

(3)

The chairing member and 4 other members of the Commission must be members (in this
schedule referred to as “non-lawyer members”) who are not within any of the categories
mentioned in sub-paragraph (6).

(4)

There must be 4 members of the Commission (in this schedule referred to as “lawyer
members”) who are within any of the categories mentioned in sub-paragraph (6).

(5)

Of the lawyer members 3 must have practised within any, or any combination, of the
categories mentioned in sub-paragraph (6) for at least 10 years.

(6)

The categories are—

15

20

(a) solicitors;
(b) advocates;

25

(c) conveyancing practitioners or executry practitioners;
(d) persons exercising a right to conduct litigation or a right of audience acquired by
virtue of section 27 of the 1990 Act.
(7)

The Scottish Ministers may, subject to sub-paragraphs (8) and (9), by order amend—
(a) sub-paragraph (1)(b) to alter the number of other members referred to there;

30

(b) sub-paragraph (3) to alter the number of other members referred to there;
(c) sub-paragraph (4) to alter the number of members referred to there;
(d) sub-paragraph (5) to alter the number of lawyer members referred to there.
(8)

The number of non-lawyer members must be greater than the number of lawyer
members.

(9)

The number of—

35

(a) non-lawyer members must be no fewer than 4 and no greater than 8;
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(b) lawyer members must be no fewer than 3 and no greater than 7.

Terms of appointment etc.
3 (1)

Subject to sub-paragraph (1A), each member is to be appointed for a period of 5 years.

(1A) Appointments that constitute the Commission for the first time are to be in accordance
with sub-paragraph (1B).

5

(1B) Each member is to be appointed for a period of not less than 4 years and not exceeding 6
years.
(2)

A member—
(a) may by giving notice in writing to the Scottish Ministers resign office as a
member of the Commission;

10

(b) otherwise, holds and vacates office in accordance with the terms and conditions of
appointment.
(3)
15

4

A person is, on ceasing to be a member, eligible for reappointment for a single further
period; but not before a period of 3 years has elapsed.
In appointing members, the Scottish Ministers are to have regard to the desirability of
including—
(a) persons who have experience of, and have shown capacity in—
(i)

consumer affairs or complaints handling;

(ii) the provision of advice to members of the public on or in relation to such
matters;

20

(b) persons who have experience of, and shown capacity in, the practice and
provision of legal education and training;
(c) persons who have experience of, and shown capacity in—
(i)

civil or criminal proceedings;

(ii) court procedures and practice generally;

25

(iii) the practice and provision of other legal services;
(iv) the monitoring of legal services;
(d) persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of the Commission’s
functions.

30

Removal of members
5 (1)

35

Subject to sub-paragraph (1A), the chairing member may, by written notice, remove a
member from office if the chairing member is satisfied as regards any of the following
matters—
(a) that the member becomes insolvent;
(b) that the member—
(i)
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(ii) has been convicted of a criminal offence;
(iii) is otherwise unable or unfit to discharge the functions of a member or is
unsuitable to continue as a member.
5

(1A) The chairing member may not remove a member from office without the agreement of
the Lord President of the Court of Session.
(1B) The Lord President may, by written notice, remove the chairing member from office if
the Lord President is satisfied as regards any of the matters mentioned in sub-paragraph
(1)(a) or (b).
(2)

For the purpose of sub-paragraph (1)(a) a member becomes insolvent on—
(a) the approval of a voluntary arrangement proposed by the member;

10

(b) being adjudged bankrupt;
(c) the member’s estate being sequestrated;
(d) entering into a debt arrangement programme under Part 1 of the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17) as the debtor;
(e) granting a trust deed for creditors.

15

Disqualification from membership
6 (1)

A person is disqualified from appointment, and from holding office, as a member of the
Commission if that person is—
(a) a member of the House of Commons;
(b) a member of the Scottish Parliament;

20

(c) a member of the European Parliament.
(2)

25

30

A person who has held any of the offices set out in sub-paragraph (1)(a) to (c) is also
disqualified from appointment as a member of the Commission for a period of one year
starting from the day on which the person last held any of those offices.

Remuneration, allowances and pensions for members
7 (1)

The Commission is to pay to its members such remuneration as the Scottish Ministers
may in each case determine.

(2)

The Commission is to pay to its members such allowances as the Scottish Ministers may
in each case determine.

(3)

The Commission may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment;
(b) make payments towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be a member of the Commission, as the Commission may determine.

35

(4)

The reference in sub-paragraph (3) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
office.
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Chief executive and other employees
8 (1)

The Commission is to employ a chief executive.

(2)

The chief executive is, with the approval of the Scottish Ministers, to be appointed by
the Commission on such terms and conditions as the Commission may, with such
approval, determine.

(3)

The Commission may (subject to any directions given under sub-paragraph (4)) appoint
such other employees on such terms and conditions as the Commission may determine.

(4)

The Scottish Ministers may give directions to the Commission as regards the
appointment of employees under sub-paragraph (3) (including the number of
appointments) and as regards terms and conditions of their employment.

(5)

The Commission must comply with directions given to it under sub-paragraph (4).

(6)

The Commission may, with the approval of the Scottish Ministers—

5

10

(a) pay or make arrangements for the payment;
(b) make payments towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the payment,

15

of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of it, as the Commission may determine.
(7)
20

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Accountable officer
9 (1)
(2)

The chief executive is the accountable officer for the purposes of this paragraph.
The functions of the accountable officer are—
(a) signing the accounts of the expenditure and receipts of the Commission;
(b) ensuring the propriety and regularity of the finances of the Commission;

25

(c) ensuring that the resources of the Commission are used economically, efficiently
and effectively;
(d) the duty mentioned in sub-paragraph (3).
(3)
30

The duty is, where the accountable officer is required by the Commission to act in some
way but considers that to do so would be inconsistent with the proper performance of
the functions specified in sub-paragraph (2)(a) to (c), to—
(a) obtain written authority from the Commission before taking the action;
(b) send a copy of the authority as soon as possible to the Auditor General for
Scotland.

35

Procedure
10 (1)

Subject to sub-paragraph (2)—
(a) any quorum of the Commission as contained in rules made under section 23(1)
must consist of a greater number of non-lawyer members than lawyer members;
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(b) the chairing member must, if present, chair meetings of the Commission or any
committee of the Commission;
(c) if the chairing member is not available to be present at a meeting of the
Commission or any committee of the Commission, the chairing member is to
appoint another non-lawyer member to chair the meeting or committee;

5

(d) the chairing member has a casting vote; and any person appointed by that member
under sub-sub-paragraph (c) has a casting vote for the purposes of that
appointment;
(e) the validity of any proceedings of the Commission, or any of its committees, is
not affected by a vacancy in membership nor by any defect in the appointment of
a member.

10

(2)

Sub-paragraph (1) does not apply to a determination committee established under
paragraph 11(1)(a).

Committees
15

11 (1)

The Commission—
(a) must establish one or more determination committees in accordance with rules
made under section 23(1) for the purpose of exercising any functions mentioned
in paragraph 13(1A) which a determination committee is authorised by the
Commission to exercise;
(b) may establish other committees for any other purposes relating to its functions.

20

(2)

Subject to sub-paragraph (3)—
(a) the Commission is to determine the composition of its committees;
(b) any quorum of a committee as contained in rules made by virtue of section 23
must consist of a greater number of non-lawyer members than lawyer members;
(c) a committee of the Commission is to comply with any directions given to it by the
Commission.

25

(3)

Sub-paragraph (2) does not apply to a determination committee established under subparagraph (1)(a).

General powers
30

12 (1)

(2)

The Commission may do anything which appears to it to be necessary or expedient for
the purpose of, or in connection with, or appears to it to be conducive to, the exercise of
the Commission’s functions.
In particular the Commission may—
(a) enter into contracts;

35

(b) with the consent of the Scottish Ministers, borrow money;
(c) with the consent of the Scottish Ministers, acquire and dispose of land;
(d) obtain advice or assistance from any person who, in the Commission’s opinion, is
qualified to give it.
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(3)

The Commission may pay to any person from whom advice or assistance is obtained
such fees, remuneration and allowances as the Commission may, with the approval of
the Scottish Ministers, determine.

Delegation of functions
5

13 (1)

The Commission may, subject to sub-paragraphs (1A), (2) and (3), authorise—
(a) the chief executive;
(b) any of its committees;
(ba) any of its members;
(c) any of its other members of staff,
to exercise such of its functions (to such extent) as it may determine.

10

(1A) The Commission may authorise—
(a) the function of deciding under section 2(2)(a) whether a complaint is frivolous,
vexatious or totally without merit to be exercised only by any of its committees or
by one of the Commission’s members;
(b) the function of deciding under section 2A(1) whether—

15

(i)

any element of a complaint is capable of being dealt with under a specified
regulatory scheme;

(ii) the extent (if any) to which the Commission is able to take the preliminary
steps referred to in section 2(2) in relation to the complaint and to deal with
it under Part 1,

20

to be exercised only by one of the Commission’s members;
(c) the function of deciding whether any element of a complaint is about the exercise
of discretion by any Crown Counsel or procurator fiscal in relation to the
prosecution of crime or investigation of deaths to be exercised only by one of the
Commission’s members;

25

(d) the following functions to be exercised only by a determination committee—
(i)

the making of a determination under section 7(1);

(ii) the making of a determination or direction under section 8(2);
(iii) the making of any decision or the publication of a report under section 9A;
(iv) the making of a decision under section 15(2);

30

(v) the making of a direction under section 16(6).
(2)

The Commission may not authorise the exercise of any of the following functions under
sub-paragraph (1)—
(a) the approval of annual reports and accounts;

35

(b) making of rules under section 23(1);
(c) determining the amount of the annual general levy and the complaints levy under
section 20(1);
(d) the approval of any budget or other financial plan.
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(3)

75

Sub-paragraph (1) does not affect the responsibility of the Commission for the exercise
of its functions.

Location of office
14 (1)

Subject to sub-paragraph (2), the Commission’s determination of the location of the
Commission’s office premises is subject to the approval of the Scottish Ministers.

(2)

The Scottish Ministers may direct the Commission as to the location of the
Commission’s office premises; and the Commission must comply with any such
direction.

5

Accounts
10

15 (1)

The Commission must—
(a) keep proper accounts and accounting records;
(b) prepare in respect of each financial year a statement of accounts; and
(c) send the statement of accounts to the Scottish Ministers,
in accordance with such directions as the Scottish Ministers may give.

15

(2)

The Scottish Ministers must as soon as practicable—
(a) send the statement of accounts to the Auditor General for Scotland for auditing;
(b) lay the audited statement before the Parliament.

(3)
20

If requested by any person, the Commission is to make available at any reasonable time,
without charge, in printed or electronic form, their audited accounts, so that they may be
inspected by that person.

Reports
16 (1)

As soon as practicable after the end of each financial year, the Commission must
prepare a report on—
(a) the discharge of the Commission’s functions during that year; and
(b) such action the Commission proposes to take in the following year in pursuance of
its functions.

25

(2)

The Commission must—
(a) send a copy of the report to the Scottish Ministers; and
(b) publish the report.

30

35

(3)

In preparing and publishing the report the Commission must do so in accordance with
such directions as the Scottish Ministers may give.

(4)

The Scottish Ministers must as soon as practicable lay a copy of the report before the
Parliament.

(5)

The Commission may publish such other reports on matters relevant to the functions of
the Commission as it considers appropriate.
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SCHEDULE 2
(introduced by sections 13(4) and 28(4))
FURTHER POWERS OF COMMISSION UNDER SECTION 13 OR 28

1

Where the Commission—
(a) gives notice under subsection (1) of section 13 to any person having possession or
control of any documents mentioned in subsection (3) of that section;

5

(aa) gives notice under section 13(3A) to any person having possession or control of
any documents mentioned in subsection (3C) of that section;
(b) requires any person under section 28(1) or (3) to provide it with information or
documents referred to in that section,

10

and the person refuses or fails to produce or deliver any of the documents or the
information within the time specified in the notice or requirement or to cause them to be
so produced or delivered, the Commission may apply to the court for an order requiring
the person to produce or deliver the documents or information or to cause them or it to
be produced or delivered to the person appointed at the place fixed by the Commission
within such time as the court may order.

15

2

Where the Commission takes possession of any such documents or information which
have or has been produced or delivered to it, it must––
(a) in the case mentioned in paragraph 1(a) or (b), without delay serve on the
practitioner against whom the complaint is made, and any other person to whom
the notice was given or requirement made;

20

(b) in the case mentioned in paragraph 1(aa), without delay serve on the complainer,
a notice giving particulars and the date on which it took possession.
3

Before the expiry of the period of 14 days after service of a notice under paragraph 2 the
person on whom the notice has been served may apply to the court for an order directing
the Commission to return such documents or information to the person from whom they
were received by the Commission or to such other person as the applicant may request;
and on the hearing of any such application the court may make the order applied for or
such other order as it thinks fit.

4

If no application is made to the court under paragraph 3, or if the court on any such
application directs that the documents or information in question remain in the custody
or control of the Commission, the Commission may make enquiries to ascertain the
person to whom they belong and may deal with the documents or information in
accordance with the directions of the person.

25

30

SCHEDULE 3
(introduced by section 23(2))

35

RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE
Provision which must be included
1
40

The rules as to the Commission’s practice and procedure made under section 23(1) must
include provision—
(a) regulating the making to the Commission of complaints under Part 1, including—
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(i)

77

when a complaint is to be regarded as made for the purposes of the Part;

(ii) the eligibility of persons to make such complaints on behalf of other
persons (whether living or not);
(aa) requiring the Commission not to—
5

(i)

investigate a services complaint by virtue of section 7;

(ii) remit a conduct complaint to a relevant professional body under section
5(a) or 11(5)(a);
(iii) investigate a handling complaint by virtue of section 15,
10

unless the complainer has, for the purposes of Parts 1 and 2 of this Act, waived
any right of confidentiality in relation to the matters to which the complaint
relates;
(b) regulating the handling by it of complaints under Part 1;
(ba) regulating the proposal by the Commission under section 7(2) of a settlement of a
complaint and how an accepted settlement is to be constituted;

15

(c) requiring the Commission––
(i)

where it considers it appropriate, to hold a hearing in relation to a
complaint being dealt with by it under Part 1;

(ii) to decide whether such a hearing should be in public or private;
(ca) as to—
20

(i)

the evidence which may be required or admitted;

(ii) the extent to which it may be oral or written;
(iii) the consequences of a person’s failure to produce any information or
document which the person has been required to produce;
25

(e) as to when reasons are to be given (in circumstances where they are not required
by this Act to be given)—
(i)

for the Commission’s determinations,
recommendations under Part 1;

directions,

decisions

or

(ii) in respect of what matters relating to the determinations, directions,
decisions or recommendations;
30

(f) as to the membership of a determination committee, including in particular
provision requiring––
(i)

that any such committee has at least 3 members, of which the majority are
non-lawyer members of the Commission;

(ia) that any such committee is chaired by a lawyer member of the Commission;
35

40

(ii) where the Commission has under section 7(2) proposed a settlement as
respects a complaint and the settlement has not been accepted as mentioned
in section 7(4), that the members of the committee determining the
complaint under section 7(1) or making a determination or direction under
section 8(2), by virtue of paragraph 13(1A) of schedule 1, must not have
been involved in any aspect of the investigation of the complaint (including
deciding under section 2(2)(a) whether the complaint was frivolous,
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vexatious or totally without merit) or the formulation or making by the
Commission of the proposed settlement;
(fa) requiring, where the Commission itself (and not one of its determination
committees) determines a complaint under section 7(1) or makes a determination
or direction under section 8(2) in relation to a complaint, that any member of the
Commission involved in doing so must not have been involved in any aspect of
the investigation of the complaint (including any matter referred to in paragraph
13(1A)(a) to (c) of schedule 1) or the formulation or making by the Commission
under section 7(2) of a proposed settlement as respects the complaint;

5

10

(ga) as to the charging of interest at such rate as may be specified by the Scottish
Ministers by order under section 18(3)(b) on any amount of the annual general
levy due to be paid to the Commission by a relevant professional organisation
under section 18(2)(b) from the date the amount is due under the rules until it is
paid;

15

(gb) as to the charging of interest at such rate as may be specified by the Scottish
Ministers by order under section 19(3)(b) on any amount of the complaints levy
due to the Commission from the date the amount is due under the rules until it is
paid;
(h) subject to schedule 1, regulating its own meetings (including any quorum) and
that of its committees.

20

Provision which may in particular be included
2

25

The rules as to the Commission’s practice and procedure made under section 23(1) may
in particular include provision—
(a) fixing time limits for the making of complaints against practitioners or relevant
professional organisations or the stages of its investigation under Part 1;
(b) as to—
(i)

extension of any time limit fixed by it under the rules;

(ii) the circumstances in which such extension may be made;
30

(c) as to the circumstances in which the Commission is not prevented by section 3(2)
from taking the steps and further action referred to in that section in relation to a
complaint which is made prematurely (within the meaning of section 3(4));
(da) as to the circumstances in which the Commission may rely on—
(i)

35

with the agreement of the body concerned, findings in fact of a relevant
professional organisation, the Scottish Solicitors’ Discipline Tribunal or
such other body as the Scottish Ministers may by order specify which has
disciplinary functions;

(ii) previous findings in fact of the Commission;
(e) securing that a procedural defect in relation to—
(i)
40

the making of;

(ii) the Commission dealing with,
a complaint under Part 1 is not to have an effect under the Part where the
Commission considers that appropriate in the interests of fairness;
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(f) as to the collection of the amount of the annual general levy to be paid to it by the
relevant professional organisations and of any complaints levy due to it by
practitioners;
(g) as to the recovery by it from the relevant professional organisations of the annual
general levy due to be paid to it by them and from practitioners of any complaints
levy due by them;

5

(h) as to the circumstances in which the Commission may—
(i)

waive a portion of the annual general levy which would otherwise be
payable under section 18(1);

(ii) refund any portion of an amount paid under that section;

10

(i) as to the circumstances in which the Commission may waive the requirement
under section 19(1) to pay the complaints levy in any case;
(j) as to the calculation of the total amount of the annual general levy each relevant
professional organisation is due to collect under section 18(2)(a) in respect of each
financial year and notification of each such organisation of the amount so
calculated by the Commission.

15

3

In this schedule—
“lawyer member” has the meaning given by paragraph 2(4) of schedule 1;
“non-lawyer member” has the meaning given by paragraph 2(3) of that schedule.
SCHEDULE 3A
(introduced by section 35A)

20

FURTHER POWERS OF RELEVANT PROFESSIONAL ORGANISATIONS UNDER SECTION 35A
1

Where a relevant professional organisation gives notice—
(a) under section 35A(1)(a) to any person having possession or control of any
documents mentioned in subsection (3) of that section;

25

(b) under section 35A(1)(b) to any person having possession or control of any
documents mentioned in subsection (5) of that section,
and the person refuses or fails to produce or deliver any of the documents within the
time specified in the notice or to cause them to be so produced or delivered, the relevant
professional organisation may apply to the court for an order requiring the person to
produce or deliver the documents or to cause them to be produced or delivered to the
person appointed at the place fixed by the relevant professional organisation within such
time as the court may order.

30

2
35

Where a relevant professional organisation takes possession of any such documents
which have been produced or delivered to it, it must—
(a) in the case mentioned in paragraph 1(a), without delay serve on the practitioner
against whom the complaint is made, and any other person to whom the notice
was given;
(b) in the case mentioned in paragraph 1(b), without delay serve on the complainer,

40

a notice giving particulars and the date on which it took possession.
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3

Before the expiry of the period of 14 days after service of a notice under paragraph 2 the
person on whom the notice has been served may apply to the court for an order directing
the relevant professional organisation to return such documents to the person from
whom they were received by the relevant professional organisation or to such other
person as the applicant may request; and on the hearing of any such application the court
may make the order applied for or such other order as it thinks fit.

4

If no application is made to the court under paragraph 3, or if the court on any such
application directs that the documents in question remain in the custody or control of the
relevant professional organisation, the relevant professional organisation may make
enquiries to ascertain the person to whom they belong and may deal with the documents
in accordance with the directions of that person.

5

10

SCHEDULE 4
(introduced by section 51)
MINOR AND CONSEQUENTIAL MODIFICATIONS
15

Solicitors (Scotland) Act 1980 (c.46)
1 (1)
(2)

The 1980 Act is amended as follows.
In section 3A(5) (discharge of functions of Council of Law Society)—
(a) in paragraph (a)—
(i)

at the beginning, insert “that”;

(ii) for the word “, or”, where it first occurs, substitute “;

20

(aa) that under section 35(2) of the 2006 Act of determining what action to
propose, or take, as respects a conduct complaint remitted to them under
section 5(a) or 11(5)(a) of that Act;
(ab) that under—
25

(i)

section 42ZA(1) or (1A) of this Act or section 20ZA(1) or (1A) of
the 1990 Act of determining whether or not to uphold a conduct
complaint so remitted which suggests unsatisfactory professional
conduct;

30

(ii) section 42ZA(3)(b) of this Act or section 20ZA(2)(b) of the 1990
Act of determining what steps to take when upholding such a
conduct complaint;
(ac) that under section 51(1) of this Act of determining whether or not to
make a complaint to the Tribunal as respects a conduct complaint so
remitted which suggests professional misconduct;
(ad) that”;

35

(iii) the words “the functions” are repealed;
(b) in paragraph (b)—
(i)

before “under” insert “that”;

(ii) the words “, the functions” are repealed.
40
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(za) in paragraph (d), after the word “under” insert “section 42ZA(4)(b) or”;
(a) in paragraph (i)—
(i)

the words “, after a complaint has been made” are repealed;

(ii) in sub-paragraph (i), for the words “relating to his conduct of the business
of a client” substitute “the Council are investigating a conduct complaint
remitted to them under section 5(a) or 11(5)(a) of the 2006 Act,”;

5

(iii) in sub-paragraph (ii), at the beginning insert “after a complaint has been
made”.
(4)

In section 20(2) (Council’s duty to supply lists of solicitors holding practising
certificates), after the words “55(1)(ba)” insert “or (bb)”.

(6)

In section 25A (rights of audience of solicitors in Court of Session etc.), after subsection
(14), insert—

10

15

“(14A)Where the Commission makes a determination under section 7(1) of the 2006
Act upholding a services complaint against a solicitor, the Council may, if they
consider that the complaint has a bearing on his fitness to exercise any right of
audience held by him by virtue of this section and that it is appropriate to do
so, suspend or revoke the right.”.
(6A) In section 34 (rules as to professional practice, conduct and discipline)—
(a) after subsection (4) insert—

20

“(4ZA)If any solicitor fails to comply with any rule made under this section, that
failure may be treated as professional misconduct or unsatisfactory
professional conduct.”;
(b) after subsection (4B), insert—
“(4C) Subsection (4) does not apply to any failure to which subsection (4ZA) applies.

25

30

(4D) Subsection (4ZA) applies to any element of failure which does not involve the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.
(6B) In section 35(3) (failure by solicitor to comply with rule made under section 35 may be
treated as professional misconduct for certain purposes), for the words “for the purposes
of Part IV” substitute “or as unsatisfactory professional conduct.”.
(6C) In section 37(8) (failure by solicitor to comply with section 37, accountant’s certificates
rules etc. may be treated as professional misconduct for certain purposes), for the words
“for the purposes of Part IV” substitute “or as unsatisfactory professional conduct.”.
(6D) In section 38 (powers where dishonesty alleged), after subsection (3) insert—

35

“(4) This section does not apply to any element of dishonesty other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.
(6E) In section 39 (powers where undue delay alleged), after subsection (2), insert—

40

“(3) This section does not apply to any element of undue delay other than that
involving the provision of advice, services or activities referred to in section
47(2) of the 2006 Act.”.
(6F) In section 39A (powers where excessive fees etc. charged), after subsection (9) insert—
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“(10) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (2);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (3);

5

(iii) the court makes an order under subsection (8); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.
10

(6G) In section 40 (powers where failure to comply with accounts rules, etc.), after subsection
(4), insert—
“(5) The Council shall notify the Commission of any case—
(a) where any of the following things occur—
(i)

they withdraw a practising certificate under subsection (1);

(ii) they terminate a suspension from practice and restore a practising
certificate under subsection (2);

15

(iii) the court makes an order under subsection (3); and
(b) which does not involve a complaint remitted to the Council under section
5(a) or 11(5)(a) of the 2006 Act.”.
20

(6H) In section 42C (powers to examine documents and demand explanations in connection
with complaints)—
(a) in subsection (3), for the words “documents specified in section 38(2)” substitute
“following documents—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;

25

(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice or one of its employees is a
sole trustee or of which the practice is a co-trustee only with one or more
of its employees.”;

30

(b) in subsection (4), for the words “section 38” in each place where they occur
substitute “sections 38, 45 and 46”;
(c) after that subsection, insert—
35

40

“(5)

This section does not apply to any element of professional misconduct other
than that involving the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

(6I) In section 44(4) (failure to comply with rules made under section may be treated as
professional misconduct for certain purposes), for the words from “for” to the end
substitute “or unsatisfactory professional conduct.”.
(6J) In section 45 (safeguarding interests of clients of solicitors struck off or suspended)—
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(za) in subsection (1), after “section”, where it first occurs, insert “(except subsection
(4A))”;
(a) for subsection (3), substitute—
5

“(3A) If the solicitor or, as the case may be, the incorporated practice fails so to
satisfy the Council, the Council may—
(a) require the production or delivery to any person appointed by them at a
time and place fixed by them of the documents mentioned in subsection
(3B);
(b) take possession of all such documents; and

10

15

(c) apply to the Court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm or,
as the case may be, the incorporated practice without the leave of the
Court and the Court may make such order.
(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm or, as the case may be,
the incorporated practice;

20

25

(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which the solicitor is a sole trustee or is a cotrustee only with one or more of his partners or employees or, as the case
may be, of which the incorporated practice or one of its employees is a
sole trustee or of which the practice is a co-trustee only with one or more
of its employees.”;
(b) after subsection (4A) (as inserted by section 41(2)(a) of this Act), insert—
“(4B) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (3A).”;
(c) in subsection (5), the word “and” following the definition of “material date” is
repealed.

30

(6K) In section 46 (safeguarding interests of clients in certain other cases)—
(a) in each of subsections (2) and (3) for the words from “the provisions of section
38” to the end, substitute—
“the Council may do any of the things mentioned in subsection (3A)”;
(b) after subsection (3), insert—

35

“(3A) The things are to—
(a) require the production or delivery to any person appointed by the
Council at a time and a place fixed by them of the documents mentioned
in subsection (3B);
(b) take possession of all such documents; and

40

(c) apply to the Court for an order that no payment be made by any banker,
building society or other body named in the order out of any banking
account or any sum deposited in the name of the solicitor or his firm
without the leave of the Court and the Court may make such order.
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(3B) The documents are—
(a) all books, accounts, deeds, securities, papers and other documents in the
possession or control of the solicitor or his firm;
(b) all books, accounts, deeds, securities, papers and other documents
relating to any trust of which he is a sole trustee or is a co-trustee only
with one or more of his employees.”;

5

(c) after subsection (4), insert—
“(4A) Part II of Schedule 3 has effect in relation to the powers of the Council under
subsection (2) or (3).”.
10

15

(6L) In section 51 (complaints by Council and public office holders to Tribunal), after
subsection (2) insert—
“(2A) The power in subsection (2) to report to the Tribunal any case where it appears
that a solicitor may have been guilty of professional misconduct does not apply
to any element of professional misconduct other than that involving the
provision of advice, services or activities referred to in section 47(2) of the
2006 Act.”.
(6M) In section 52 (procedure on certain complaints and appeals to Tribunal)—
(a) in the section title, after the word “complaints” insert “and appeals”;
(b) in subsection (1), after the word “complaint” insert “or appeal”;

20

(c) in subsection (2)—
(i)

in paragraph (aa), after the words “42A(7)” insert “, 42ZA(8), (8A), (8B) or
(8C), 42ZD(1)”;

(ii) in sub-paragraph (ii) of paragraph (ab), for the words “(11)(b)” substitute
“(8A)(b), (11)(b) or (11ZC)”;
25

(iii) after that sub-paragraph insert—
“(iii) appeals under section 20ZA(8), (9), (10) or (11) or 20ZD(1) of that
Act;”;
(d) after that subsection, insert—

30

“(3) Rules made by the Tribunal under subsection (2) for regulating the making,
hearing or determining of appeals referred to in paragraph (aa) or (ab)(ii) of
that subsection may include provision as to persons being entitled, or required
by the Tribunal, to appear or be represented at the appeal.”.
(6N) In section 53 (power of Tribunal to fine for professional misconduct etc.)—
(a) after subsection (3), insert—

35

“(3ZA)The Tribunal shall not impose a fine under subsection (2)(c)—
(a) where the Tribunal is proceeding on the ground referred to in subsection
(1)(a) and the solicitor, in relation to the subject matter of the Tribunal’s
inquiry, has been convicted by any court of an act involving dishonesty
and sentenced to a term of imprisonment of not less than 2 years;

40

(b) where the Tribunal is proceeding on the ground referred to in subsection
(1)(b).”;
(aa) after subsection (7A), insert—
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“(7B) A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in its favour bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland.”;
(b) after subsection (9) (as inserted by section 38(1)(c) of this Act), insert—
“(10) The powers of the Tribunal under paragraph (bb) of subsection (2), and
subsection (3ZA), apply to any element of a decision of the Tribunal which
does not relate to the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.

5

(11) Subsection (3) does not apply to any element of a decision of the Tribunal to
which subsection (3ZA) applies.”.

10

(6O) In section 53D (suspension etc. of investment business certificates: appeal to
Tribunal)—
(a) for subsection (3) substitute—
“(2A) The solicitor, firm of solicitors or, as the case may be, the incorporated practice
may, before the expiry of the period of 21 days beginning with the day on
which the decision of the Tribunal under subsection (2) is intimated to him or,
as the case may be, it, appeal to the court against the decision.

15

(2B) The Council may, before the expiry of the period of 21 days beginning with the
day on which the decision of the Tribunal under subsection (2) is intimated to
them, appeal to the court against the decision.

20

(2C) On an appeal under subsection (2A), the court may give such directions in the
matter as it thinks fit, including directions as to the expenses of the proceedings
before the court and as to any order by the Tribunal relating to expenses.
(2D) A decision of the court under subsection (2C) shall be final.”.
25

(6P) In section 55 (powers of court), after subsection (7) (as inserted by section 38(1A)(b) of
this Act), insert—
“(8)

30

The power under paragraph (bc) of subsection (1) applies to any element of a
decision of the court which does not relate to the provision of advice, services
or activities referred to in section 47(2) of the 2006 Act.”.

(6Q) In section 62A(2) (Council’s power to recover expenses under section 38, 45 or 46),
after the words “38” insert “, 45 or 46”.
(7)

In section 65(1) (interpretation)—
(a) after the definition of “the 1990 Act”, insert—
““the 2006 Act” means the Legal Profession and Legal Aid (Scotland)
Act 2006 (asp 00);”;

35

(b) after the definition of “client account”, insert—
““the Commission” means the Scottish Legal Complaints Commission;”.
(8)

In section 65, after subsection (4) insert—
“(5)

40

(9)

In this Act, references to “inadequate professional services” do not include any
professional services other than the advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

In Schedule 3, Part II (power of Council to investigate), in paragraph 5(1), (2) and (3),
after the words “section 38” in each place where they occur insert “, 45 or 46”.
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(10) In Schedule 4 (Constitution, Procedure and Powers of Tribunal)—
(a) paragraph 8A is repealed;

5

(b) in paragraph 15, for the words “and to the complainer” substitute “, the
complainer and, as the case may be, the person who made the complaint as
respects which the appeal was made to the Tribunal”;
(c) in paragraph 23—
(i)

10

after first “section”, insert “42ZA(8), (8A), (8B) or (8C), section
42ZD(1),”;

(ii) in sub-paragraph (a), after the word “complaint” insert “(except in
paragraph 14A)”;
(iii) sub-paragraph (b) is repealed;
(iv) in sub-paragraph (c), the words “8A” are repealed;
(v) after paragraph (c), insert—

15

“(ca) in paragraph 11, for the words “complainer and respondent” there shall
be substituted “parties to the appeal”;
(cb) in paragraph 12—
(i)

20

for the words “the complainer or the respondent” there shall be
substituted “any party to the appeal”;

(ii) for the word “respondent” where it second appears there shall be
substituted “solicitor, the firm of solicitors or, as the case may be,
the incorporated practice”;
(iii) for the words “complainer and to the respondent” there shall be
substituted “parties to the appeal”;

25

(cc) in paragraph 14A(a), after the word “complaint” there shall be inserted
“(as respects which the appeal was made)”;

30

(cd) in paragraph 15, for the words “respondent, the complainer and, as the
case may be, the person who made the complaint as respects which the
appeal was made to the Tribunal” there shall be substituted “parties to
the appeal and, if the person who made the complaint as respects which
the appeal was made was not a party to the appeal, to that person”;
(ce) in paragraph 16, after paragraph (e) there shall be inserted—
“(ea) under section 42ZD(2); or
(eb) under section 53ZA(1), (2), (3) or (4); or”;”;
(vi) for paragraph (d), there shall be substituted—

35

40
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“(d) in paragraph 19, for the words from the beginning to “respondent” there
shall be substituted “The Tribunal may make such order as it thinks fit as
to the payment by any party to the appeal”;”;
(d) in paragraph 25, for the words from “person” to first “and” substitute “solicitor,
the firm of solicitors or, as the case may be, the incorporated practice, to the
person who made the complaint in respect of which the appeal was made and, as
the case may be,”.
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Legal Aid (Scotland) Act 1986 (c.47)
1A(1)

5

The 1986 Act is amended as follows.

(2)

In section 12 (payment of fees or outlays otherwise than through clients’ contributions),
subsection (1) is repealed.

(3)

In section 19(3)(b) (expenses out of the Fund), the word “severe” is repealed.

(4)

In section 25D(6)(a) (removal of name from Register following failure to comply with
code)—
(a) at the beginning insert “within such period of time as the Board shall direct (in the
case concerned) and”;
(b) the word “forthwith,” is repealed.

10

(5)

In section 34(2) (confidentiality of information)—
(a) after paragraph (a), insert—
“(aa) for the purpose of any determination or investigation by the Scottish
Legal Complaints Commission under the Legal Profession and Legal
Aid (Scotland) Act 2006 (asp 00) (“the 2006 Act”);”;

15

(b) in paragraph (b) for “complaint of professional misconduct” substitute “conduct
complaint, remitted by the Scottish Legal Complaints Commission under section
5(a) or 11(5)(a) of the 2006 Act”.
(c) at the end, insert “;
(f) for the purposes of, or required by virtue of, section 50 of the Freedom of
Information (Scotland) Act 2002 (asp 13)”.

20

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40)
2 (1)

The 1990 Act is amended as follows.

(1A) In section 17 (conveyancing practitioners), after subsection (11B) insert—
25

“(11C) Failure by a practitioner to comply with any rule made under subsection (11) or
any rule or regulation referred to in subsection (11B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.
(1B) In section 18 (executry practitioners), after subsection (10B) insert—

30

“(10C) Failure by a practitioner to comply with any rule made under subsection (10) or
any rule or regulation referred to in subsection (10B) may be treated as
professional misconduct or unsatisfactory professional conduct.”.
(1C) In section 20 (professional misconduct, inadequate professional services, etc. by
conveyancing or executry practitioners)—
(a) in the section title, the words “inadequate professional services,” are repealed;

35

(b) in subsection (1)—
(i)

40

for the words “(whether or not following a complaint to them)” substitute
“into a conduct complaint remitted to them under section 5(a) or 11(5)(a)
of the 2006 Act suggesting professional misconduct by a practitioner or
that the circumstances referred to in paragraph (a)(ii) of section 2(1) of the
2006 Act apply as respects a practitioner”;
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(ii) paragraphs (b) and (c) are repealed;
(c) in subsection (2), paragraphs (a), (b) and (f) are repealed;
(d) in subsection (2A)(a)—
(i)

5

for the word “complaint” substitute “conduct complaint”;

(ii) for the words “the Scottish Solicitor’s Discipline Tribunal” substitute “the
Tribunal”;
(iii) sub-paragraph (ii), and the word “or” following it, are repealed;
(e) in subsection (2B)(d), for the word “(f)” substitute “(c)”;
(f) in subsection (6)—

10

(i)

for the words “(a), (b) or (f)” substitute “(a) or (b)”;

(ii) for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

15

(iii) after the words “similar direction,”, insert “or where the Council make a
direction under subsection (2)(ca) or the Tribunal make a direction under
subsection (2B)(aa),”;
(g) in subsection (7), for the words “Court of Session” substitute “court”;
(h) in subsection (8), for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;
(i) in subsection (11)—

20

(i)

for the word “(f)” substitute “(cb)”;

(ii) in paragraph (b), for the words “the Scottish Solicitors’ Discipline
Tribunal” substitute “the Tribunal”;
(j) in subsection (11A)—
(i)
25

for the words “Court of Session” substitute “court”;

(ii) for the word “Court”, where it second occurs, substitute “court”;
(jj) after subsection (11E) (as inserted by section 38A(2)(d)), insert—
“(11F) A direction of the Tribunal under this section is enforceable in like manner as
an extract registered decree arbitral in its favour bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland.”;

30

(k) subsections (13), (14) and (15) are repealed;
(l) in subsection (16), after the word “subsection” insert “(2)(cb) or”.
(1D) In section 20A (review by Council of decisions), in subsection (2)(a)(iii) for the word
“(f)” substitute “(cb)”.
(1E) In section 21 (intervention powers)—

35

(a) in the section title, for the word “Board’s” substitute “Council’s”;
(b) in subsection (2)—
(i)

after paragraph (a), insert “or”;

(ii) paragraph (c), and the preceding “or”, are repealed;
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(c) in each of subsections (5), (6), (7) and (10), for the words “Court of Session”
substitute “court”;
(d) after subsection (11), insert—
5

“(11A) Where the Council make a direction under subsection (3) or (4) or apply to the
court for an order under subsection (10), the Council shall notify the
Commission to that effect and provide it with details of their findings in any
inquiry held by virtue of subsection (1) as respects the practitioner concerned.”.
(1F) In section 21A (powers of investigation in relation to conveyancing or executry
practitioners);

10

(a) in subsection (1)—
(i)

for the words “any of the following purposes—” substitute “the purpose
of”;

(ii) paragraphs (a) and (b), and the word “and” following paragraph (b), are
repealed;
15

(iii) in paragraph (c), for the words “the Council”, where it second occurs,
substitute “them”;
(b) in subsection (2)—
(i)

20

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”.
(1G) In section 21B (procedures of Tribunal etc. in relation to conveyancing or executry
practitioners)—

25

(a) in the section title, for the words “the Scottish Solicitors’ Discipline Tribunal”
substitute “the Tribunal”;
(b) in subsection (1)—
(i)

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) for paragraph (a), substitute—
30

“(a) in paragraph 9(a)(i) and (b), the words “or, as the case may be, of
provision of inadequate professional services” were omitted;”;
(c) in subsection (2)—
(i)

35

for the words “(11)(b)” substitute “(8A)(b), (11)(b) or (11ZC)”;

(ii) after the words “section 20”, insert “, 20ZA(8), (9), (10) or (11) or
20ZD(1);
(iii) in paragraph (a), for the word “(b)” substitute “(ca), (cc), (cd)”;

40

(iv) in paragraph (b), after the words “this Act” insert “and as regards paragraph
25 also as if for the words “the solicitor, the firm of solicitors or, as the
case may be, the incorporated practice” there were substituted “the
practitioner”;
(d) in subsection (3)—
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(i)

for the words “the Scottish Solicitors’ Discipline Tribunal” substitute “the
Tribunal”;

(ii) in paragraph (b), for the words “(11)(b)” substitute “(8A)(b), (11)(b) or
(11ZC)”;
(e) in subsection (4)—

5

(i)

for the word “Court”, in both places where it occurs, substitute “court”;

(ii) in paragraph (a), after the word “(11A)” insert “(11B), (11C) or (11D)”.
(1H) In section 23 (interpretation of sections 16 to 22)—
(a) before the definition of “conveyancing practitioner”, insert—
““complainer” means the person who made the complaint and, where the
complaint was made by the person on behalf of another person, includes
that other person;”;

10

(b) after the definition of “the Council”, insert—
““the court” means the Court of Session;”;
(c) the definition of “inadequate professional services” is repealed;

15

(d) after the definition of “relevant notarial services”, insert “;
“the Tribunal” means the Scottish Solicitors’ Discipline Tribunal;
“unsatisfactory professional conduct” has the meaning given (as respects
a conveyancing practitioner or, as the case may be, an executry
practitioner) by section 34 of the 2006 Act”.

20

(3)

In section 25 (rights to conduct litigation and rights of audience)—
(a) in subsection (2)(b)(ii), for the words “this section” substitute “section 27 of this
Act”;
(b) in subsection (2)(c)(i), for the words “this section” substitute “section 27 of this
Act in the event of the application being granted”;

25

(c) in subsection (2)(c)(ii)—
(i)

for the words from “made” to “public” substitute “remitted to the body
under section 5(a) or 11(5)(a) of the 2006 Act”;

(ia) the words “the actings of” are repealed;
(ii) for the words “this section” substitute “section 27 of this Act in the event of
the application being granted”;

30

(d) in subsection (3), for the words “this section” substitute “section 27 of this Act”.
(4)

In section 33 (complaints in relation to legal services) after subsection (5) insert—
“(6) This section does not apply to any element of a conduct complaint other than
that involving the provision of advice, services or activities referred to in
section 47(2) of the 2006 Act.”.

35

(5)

In section 44, after the definition of “the 1980 Act” insert—
““the 2006 Act” means the Legal Profession and Legal Aid (Scotland)
Act 2006 (asp 00).”.
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Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
3

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies) after the entry relating to the Scottish Legal Aid Board insert—
“The Scottish Legal Complaints Commission”.

5

Freedom of Information (Scotland) Act 2002 (asp 13)
4

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 92 insert—
“92A

The Scottish Legal Complaints Commission.”.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
10

5

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Legal Aid Board insert—
“Scottish Legal Complaints Commission”.
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An Act of the Scottish Parliament to establish the Scottish Legal Complaints Commission; to
make provision as regards complaints against members of the legal profession in Scotland
and other matters concerning the regulation of that profession; to make provision in
connection with the administration of the Scottish Legal Aid Fund, including a register of
advice organisations in connection with advice and assistance; and for connected purposes.
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